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Allahabad Law Journal. 

Allahabad Weekly Notes. 
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Followed. 
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8peoial Benoh. 


njab Reoord and the Punjab Law Reporter, the Cases are known by their 
jr the pages where they are printed ; (e g.) 4 P.R. 1910 would mean Casa 
Record of 1910. The same explanation applies to the Punjab Law Reporter 
is remarked that the Punjab Reoord and the Punjab Law Reporter hav& 
sections, Civil and Criminal. 
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Appeal to Privy Council. 


Appeal to Privy Council— continued. 


l.— G eneral. 


1. — General— continued. 


2. — Cases where appeals lie or not. 

3. — Practice and Procedure. 

4. — STAY OF EXECUTION PENDING 

APPEAL. 

5. — Miscellaneous. 

See Appeal. 

See APPELLATE COURT. 

See Civ. Pro. Code, 1903, ss. 109 to 112 
and O. XLV. 

See PRIVY COUNCIL, PRACTICE OF. 

1.— General. 

(1) — Civ. Pro. Code, ss. 596,598,599 — Appeal 
to Privy Council— Requirements of law , re-ad- 
mission of . — The admission of an appeal to the 
Privy Counoil is not a matter as to whioh the 
High Court has any discretion, provided the 
requirements of the law are satisfied. If they 
are satisfied, an appeal lies under s. 596 as a 
matter of right. The application for a certifi- 
cate that these requirements are satisfied is 
merely preliminary and ancillary to the admis- 
sion of the appeal. THURAI RAJAH v. JAINI- 
LABDEEN ROWTHAN, 18 M. 484. [R., 3 C. 
W.N. 24.] 

(2) — Civ. Pro. Codecs. 596— Appeal to Privy 
Council— Grounds necessary for . — The mere ex- 
istence of a point of law oannot by itself be taken 
as sufficient forgiving a right of appeal to the 
Privy Council i n the ordinary course of pro- 
cedure under the Code. Nor does the fact of 
the respondent having consented to the issue 
of a certificate u n der s. 600 give validity to it 
in the absence of the necessary requirements 
for a right top re f eC such an appeal. S. 596 of 
the Code reqaj Ies that, in order to give such 


ijguu, IJUDIO «. Dl /u.D, ciiuol uirecc- 

ly or lndireotly, an amount of Rs. 10,000. If 
the deoree affirms the Court below, another 
condition is affixed, viz., that the appeal must 
involve some substantial question of law. The 
presenoe of such a question does not give a 
right when the value is below the above mark *" 
the requirement of it restricts the right when 
the higher deoree affirms the lower. Under the 
provisions in ss. 595 and 600 of the Code, an 
appeal may, however, be granted by the High 
Court certifying that the oase is fit for appeal 

otherwise,” i e., when not meeting the condi- 
tions of s. 596. These provisions are intend- 
ed to meet special oases ; and to certify that 
the oase is of that kind, though it is left 
entirely in the discretion of the Court, is a 
judioial prooess whioh could not be performed 
without speoial exeroise of that discretion, 
evinoed by the fitting certificate. BANARSI 

Prasad v. Kashi Krishna Narain 23 A 
227 = 28 I .A. 11. PC. = 8 C.W.N. 193. [Avvr/ 

5 O.O. 168 ; R„ 23 A. 415, 24 A. 236=a W N ’ 
1902, 46, 31 0. 305 = 8 C.W N. 225.] 

(3)— Civ. Pro. Code, 1882, s. 596- Anneal 
when lies to Privy Council— When there is no 
question of law, and when there are two con- 
current findings of fact of the Courts below the 
decree) that was pconouuoed by the lower Court 
and affirmed by the High Court most be sua- 
tamed, and no leave ought to be granted to ' 
appeal to the Privy Counoil. Kahttppan an 
SERVAI v. SRINIVASAN Chetti, 25 M 215 
P.C. =29 I. A. 28 = 6 C.W.N. 241. 15, 

<4 )— Decree against absent defendant— Pleads 

f inT 1 ?? 'v insln f tw , ns - A PPHcation under 

—n-'un Fr ,° ■ Code ’ t0 r set asida < dismissal of 

tiigh Court s order of remand under s. 562 ' 

wither appealable to Privy Council .- On the 
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Appeal to Privy Council— oontinued. 

i — General — continued, 

adjourned date of tbe hearing of this suit, de- 
fendant was absent, and on bis pleader inform- 
ing tbe Court that “ be bad no instructions 
to proceed with tbe case.” the Court went on, 
a? in absence, heard evidence for the plamtifl, 
aDd gave him a decree for the claim. An appli- 
cation by the defendant to eet aside the deoree 
under 9 . 108 of the Civ. Pro. Code, was disal- 
lowed without ( pportunity given to him to 
satisfy tbe Court in terms of 0 . 100 that he was 
prevented by any sufficient oause from appear- 
ing at tbe hearing, the theory of the decision 
being that the applicant had in fact appeared 
60 that tbe decree could not be regarded as 
having been passed ex parte. The order 
dismissing the above application was reversed 
on appeal by tbe High Court which held that 
tbe deoree was an ex parte ODe and passed.- an_ 
order remanding the oa6e for disposal od the 
merits. On this order of remand by tbe High 
Court being appealed against, the Judicial 
Committee held that the appeal was not main- 
tainable, because there was no final order or 
deoision of an ultimate Court of Appeal within 
the requirements of s. 695 (a) of the Civ. 
Pro. Code, and the mero fact that the High 
Court, apparently on the assumption that it 
was suoh an order, had certified the suffioienoy 
of tbe amount and value of the suit, oould not 
render appealable the order Dot fulfilling the 
statutory conditions for an appeal to the Privy 
Council, The Judicial Committee agreed with 
the High Court that the lower Court was in 
error in having disposed of the case without 
considering whether the defendant was prevent- 
ed by sufficient cause from appearing at the 
adjourned hearing, aod laid down that what 
was remanded by the order of the High Court 
was merely tbe application to set aside the 
deoree, and that it was that application whioh 
the first Court should, under the remand, 
prooeed to dispose of, by allowing the defend- 
ant to prooe'd to satisfy the Court of the 
conditions speoified in 0 . 108, and, then, if 
that be done by setting aside the decree. 
RADHA KlSHAN v. THE COLLECTOR OF 
JAUNPUR, 23 A, 220 = 28 I. A. 28 = 8 C.W N. 
188, P.C. [Diss.i 1 8.L.R. 115. 31 C. 403=11 
C*W.N. 329 = 5 C.L J. 247 = 2 M.L.T, 123 ; D %% 
17 C.P.L.R. 1, 8 C.W N. 621.] 

(5)— Commission of enquiry re imputation 
against Native States— Appeal. — Where a Com- 
mission is appointed by the Viceroy for the in- 
formation of his own mind in order that ho may 
not act in its political and sovereign character, 
otherwise tban in accordance with the dictates 
of justice And equity, it is not a Court, and, 
even if it were, no appeal lies from it to His 
Majesty in Counoil. In re the petition of 

Maharajah Madhava Singh, l A.L.J. 691 
P C. = 82 G. 1 = 31 I. A. 230 — 8 C.WN. 841 = 6 
Bom. L.R. 763. 

t6) — Value of suit for purpose of appeal to Her 
Majesty in Council— Certificate for leave to ap- 
peal to Her Majesty in Council— Question of 


Appeal to Privy Council— oontinued. 

1.— General— continued. 

misjoinder of parties and causes of action not 
sufficient ground for granting.— The plaintiff 
instituted 19 suit6 of a cognate oharaoter against 
oertain persons. The value of each suit was 
below Rs. 10,000, but the aggregate value of 
all was above that amount. One of these suits 
was decided against the plaintifi on the ground 
of multifariousness consisting in misjoinder of 
parties and causes of aotion. The plaintiff 
applied for leave to appeal to Her Majesty in 
Council- Held , that the deoree in respect of 
which the certificate was prayed for did not 
involve directly or indireotly a olaim to pro- 
perty of the value of Rs. 10,000, and that the 
question of misjoinder of parties and causes of 
action was not of suoh importance or difficulty 
as to justify the Court in certifying that the 
caeo was a fit one for appeal to Her Majesty in 
Council. ABU JAFAR v. PARBHU NATH, 1 O. 

C. Sup. Yol. 18. 

<7) — Civ. Pro. Code, 1882, s. 595 ( = s. 109, 
present Code) — Appeal to Privy Council, leave 
to — Order refusing to vary or discharge report 
of Registrar — llclchambcr Rules and Orders, 

r. 617— Valuation of apical in three similar but 
unconsolidated suits. — Where a Court, under rr. 
615 and 617 of Belohamber’s Rules and Orders 
(2nd Edn ) merely refused to re-open a Regis- 
trar’s report, held t such decision is not a final 
decree within the meaning of s. 695. Civ. Pro. 
Code, and it does not impose any peculiar 
liability on the applicant, and the power of 
interference given by r. 617 is disorotionary and 
not oompulsory. Whore au application for 
leave to appeal to the Privy Council is made 
in three eeparate suits, whioh are not consolid- 
ated, though the question to bo decided are 
the same in all of them, it is neoessary to 
show that in each of these suits, the amount or 
value of the matter in dispute in the appeal to 
the Privy Council is Rs. 10,000 or upwards. 

The Royal Insurance Co. v. akhoy 

COOMAR DUTT, 6 C.W.N, 41. [R., 75 P.R. 

1904 = 137 P.L R. 1904.] 

(8)— Case below appealable value in original 
Court— S. 596, Civ. Pro. Code, 1SS2 ( =* S. 110, 
Civ. Pro. Code, 1908), construction of —Special 
leave to appeal— Substantial question of lair — 
I’racticc — Application for special leave to be 
first made to High Court— Civ. Pro. Code , 1 SS2 , 

s. 60U ( = 0. X 1,V, r. 3 , Civ. Pro. Code, 1908) 
— Interest subsequent to decree— Value of sub - 
jeei-matter. — Where the value of tbo siibjeot- 
matter of the 9uit in tho Court of first instance 
is below Rs. 10,000, tho appeaWble value, tbe 
conditions prescribed by 8. 696, Civ. Pro. Code, 
aro not fulfilled and High Court oanuot grant 
the certificate of leave Tho word * aud ’ in 
tho first part of S. 596, Civ. Pro. Code, means 
‘and,’ and uot * or.’ [R., 8l C. 305. 13 C. 
W.N. 1127.] Tho praotico of tho Judicial 
Committee is not. to give spooial leave to appeal 
in cases which are not otherwijo appealable, 
unless there is some substantial question of 
law of general interest involved. [R. % 10 O C. 
308, 10 C.L. J. 336=4 Ind. Cas. 459.] Whet6 
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Appeal to Privy Council — continued. 

1.— General — continued . 

a party in an Indian oase comes for special 
leave to appeal, the oase being under appeal- 
able value, and, therefore, nob to appeal as of 
right, he should, in the first instance, apply 
to the High Court for leave to appeal, on the 
ground that it is otherwise a fit one for appeal 
to Kis Majesty in Council ; but this rule will 
noo bind the Judioial Committee, although that 
course has not been taken. As a rule, however, 
that oourse ought to be followed. [R., 31 C. 
305, 13 CW.N. 1127.] Semite : — Interest 

falling due subsequent to the date of the decree 
in the original Court oannot be taken 'into con- 
sideration in determining the value of the sub- 
ject-matter of the suit in the Court of first 
instance within the meaning of 8. 5S6, Civ. 
Pro. Code. MOTICHAND v. GaNGA PRASAD 
SINGH, 24 A. 174, P.C. =6 C. W.N. 362 = 29 I. A. 
40. 

(9) — Value at variance with value fixed for 
Court fees —Perpetual injunction — Practice — 
S. 7, sub-s. 4 (d), Act VII of 1870 (Court 
Fees) — S. 596 , Civ. Pro. Code, 1882 ( = S. 110, 
.New Code). — Notwithstanding the fact that 
having regard to s. 7 of the Court Fees Aot 
sub s. 4, the value of a suit for a perpetual 
injunction was, fired at less than the appeal- 
able amount, the petitioner, having regard to 
the nature of the relief sought, is entitled to 
show the real value of the subject-matter when 
h9 applies for a certificate for leave to appeal 
to the Privy Council. Hari MOHAN MlSSER 
V. SURENDRA NARAIN 8INGH, 31 C. 301. 

(10) — Valuation of appeal — Right to include 
• claim for mesne profits in ascertaining value of 
.appeal — S. 596, Civ. Pro. Code. — In an action 

for ejeotment, on the termination of oertaiu 
leases, the property was valued at Rs. 5,460, 
but in addition, the plaintiff claimed mesne 
profits. He obtained a decree for possession 
and mesne profits in the Court of first instance, 
and in execution proceedings he put in a claim 
for mesne profits for over Rs. 30,000. Nothing, 
however ; was done as regards thi6 olaim, as 
tlvbrs was an appeal, and the execution proceed- 
ings were stayed pending the appeal, which 
was ultimately successful. On plaintiff’s appli- 
cation for a certificate that the case is a fit 
one for appeal to Privy Counoil, held, that 
the plaintiff is entitled to take into account 
the olaim for mesne profits, with a view to 
ascertaining whether the value of the matter 
in dispute reaches the statutory amount of 
Rs. 10,000 and that the certificate must be 
granted, as the decree involved, directly or 
indireolly, som9 olaim or question to, or respect- 
ing, property of the value of Rs. 10,000 or 
upwards, within the meaning of 8. 596, Civ. 
Pro. Code. DALGHEISH v. DAMODaR NaraIN 
CHOWDHRY, 33 C, 1286, 

(11) — Several suits dealt with in the same 
judgment— Aggregate value exceeds Rs. 10,000 
— S. 596, Civ. Pro. Code . — Where, although, if 
eaoh oase be taken separately, the value is 
•below Rs. 10.000, yet, if taken collectively, 


Appeal to Privy Council— continued, 
i — 1. — General — continued. 

j the aggregate reaches that amount, and the 
j cases are all dependent upon the same judg- 
! ment, the oase falls within s. 596 of ihe Code, 
and leave to appeal to Privy Council should h ' 
granted in eaoh of the cases. Deo NARAIN 
Singh v. guni Singh. 34 c. 400. (4 o.L.K 

125, 8 C. 210, 11 C. 407, R .) 

(12) — Permission of appeal to Privy Council 
— Amendment of decree by way of amplification 
of its wording— Affirmation — Insufficient time 
given to produce evidence— Foreclosure procccd- 
ings- Defective notice— Substantial question of 
law -C\v. Pro. Code (Act XIV of 1882), s. 596. 

Held, that, where on appeal, the decree of the 
first Court has been so far amended as to 
inolude therein expressly, plaintiff’s rights in 
the Shamlat Deh and Shamlat Patti with other 
appurtenant rights as claimed, but has other- 
wise been confirmed on all points, tbe decree 
has been practically affirmed within the 
meaning of the last olause of s. 596, Civ. Pro. 
Code— tbe addition made is simply an amplifi- 
cation of its wording and does not amount to 
a variation so as co give right of appeal to His 
Majesty in Council. Held, also, that none of 
the following defects is fatal to the foreclosure 

a substantial ques- 
tion of law under a. 596, Civ. Pro. Code, that 
the notice was bound to state the actual area 
claimed and not merely the Biswas’ share 
aokually entered in the mortgage-deed and that 
as there were two deeds of mortgage, two sepa- 
rate notices were required, notwithstanding tbe 
faot that the second deed was one of further 
oharge only. Held, further, that a vague asser- 
tion to the effect that suffioient opportunity 
was not given for producing witnesses oannot 
be treated as a substantial question of law 

Diwan Abdul Hakim v. Hari Lal, 62P.w! 
R. 1908. 

(13) Privy Council-Leave to appeal-Dcci- 

swns concurrent -Rcascms for decisions diver . 
gent -Substantial question of law— Civ Pr„ 
Code (Act V of 1908, , s.lloJw he", theses 
are concurrent, but the reasons for the deoisions 
are d.vergent, leave to appeal to His Majesty 
.n Coun°,I oannot be granted, unless tbe aprli- 
oant shows that some substantial question of 
law is involved in the appeal. Banga pram 
DBA DHAR V. PUKAI BEPARI 13 C L I lfm' 
(25 A. 109, 30 I, A. 35, R.) ' C U ‘ 801 

}}*> -^ivy Council -Leave to apmd-Con- 
sohdatton for pecuniary value— Cil » n , 
(Act V of 1908), O. XLV r 4 -Wp"' ft 
, fundamental question in the oases. vkh-h vies 

f' be j ' «<J 0 the h9 c“es te a;e 19 tr? e a 1 ‘and 
a rbsTant^q^stloJ'of law'ari ^ ‘ b ° Ugh 

CH^DL° D D y H r R d n °T ^ th -^:r 8 ' 1U BANGA° f 
R^A CHOWDHURY, 13 C A L KI 50®% E C AC 2 H 1 A 0 ; 
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Appeal to Privy Council — continued. 

1. — General — continued , 

(15) — Privy Council— Leave to appeal— Sub- 
ject-matter of suit— Valve — Foreclosure suit — 
Principal sum secured less than Us. 10. 000— Civ. 
Pro. Code (Act V of 1908), s. 110 .— In a suit 
to enforoe a mortgage eecurity, where the pro- 
ceedings are entirely in rem and the mortgagor 
is not sought to be made personally liable, the 
value of the eubjeot-matter in dispute is the 
amount claimed, when such amount falls 
short of the value of the mortgaged property, 
while it is the value of the mortgaged property 
when the amount due under the mortgage 
exceeds the value of the property. BENOY 

LAE Roy Cbowdhuby v. Kamalapati 
BANERJEE, 13 C.L J. 503. 

(16) — Privy Council— Leave to appeal— ‘ Final 
Order ’ — Ueccivcr, order appointing— Fit ease— 
Certificate— Civ, Pro. Code (Act V of 1908), 
s. 109, els. 1 d- 3 .— A ‘final order’ within the 
meaning of cl. (a) of s. 109 of the Civ. Pro. 
Code, 1908, means an order which finally deoi- 
de9 any matter directly at issue in the oase in 
respeot of the rights of the partiee. An order 
appointing a Receiver is not an order of this 
description, s. 109, cl. (c) of the Civ. Pro. 
Code, 1908, covers special cases, such, for 
example, as those in which the point in dispute 
is not measurable by money, though it may be 
of great public or private importance. To 
certify that a case is o! that kind, though it is 
left entirely in the discretion of the Court, is a 
judicial process which cannot be peformed 
without speoial exoroise of that discretion, 
evinced by a fitting certificate. Whore the 
question in controversy was whether a Receiver 
should or should not be appointed in respect of 
the subject-matter of the litigation, and the 
Courts took divergent views upon the matter, 
certificate as to the fitness of tho case for appeal 
to His Majesty in Counoil was refused. 

Mahomed musa.ti saleji v. ahmed 
Musaji Saleji, 13 C.L.J, 507. (is C.L J. 90, 
£.) 


(17)— Appeal to Privy Council — Security ten • 
dered by decree ladders to take out execution — 
Test — lie pot t by Nazir. — Where a Lower Court 
on remsLd admits as sufficient, security ten- 
dered to enable the decree- holders to take out 
execution jo a oase appealed to the Privy 
Counoil, which security it had rejected as in- 
sufficient beforo the case was remanded, it must 
give specify reason for this act aud satisfy 
itself of the sufficiency of the security or other- 
wise, usiiiR l he Nazir’s report for its assistance. 

Chowdhury Bro.jo Mohun Lutputty v. 
SOODA Mooyee Debee, 5 W.R. Mis. 42. 

(18 & \9\—A)>peal to ller Majesty in Council 
—Application for stay of execution before admis- 
sion of ajfpcal— Cir Pro. Code, s. OOS , — 

Under s. 608 of the Civ. Pro. Cede, tho High 
Court lias no cower to stay the execution 
of a decree in resport of which leave to appeal 
to Her Majesty in Council has been asked for, 
and a certificate granted to the petitioner, but 
the appeal has not yet been admitted. Per 


Appeal to Privy Council — continued. 

1. — General— cow tinued. 

Mahmood, J. — An order for stay of execution* 
would not be passed under s. 608, even though, 
at that time, the Appeal had been admitted, if, 
at the time when the application for stay was 
made, it bad not been admitted. KOMAR LaL 
v. RANI, A.W.N. 1890, 92. 

(20) — Practice— Appeal admitted by sj)cciat 
leave — Power of the High Court to stay execu- 
tion — Civ. Pro, Code (Act V of 1908), Sch. I O. 
XL V, r. 13. — Where an appeal is admitted by 
special leave of His Majesty in Counoil, the 
High Court has power to stay execution of the 
deoree appealed against. NITYAMONI DASI v. 
Madhu SUNDAN SEN, 8 A.L J. 449, P.C. = 13 
C.L, J. 529 = 13 Bom, L.R, 419, 

(21) — High Court granting compromise and 
irithdrau'al of appeal — After an appeal from a 
decree of the High Court by an infant-appellant 
has been admitted by Her Majesty in Counoil, 
the High Court can, if it thinks the compromise 
beneficial to tho infant-appellant, aocept a 
compromise which provides among other things 
that the appeal to the Privy Council should be 
withdrawn, and can thereupon strike the appeal 
off the file. NARAINSAtYMY PlLLAI v. CUP- 
FUSAWMY PlLLAI, 4 M L J. 112, P.0. 


(23)— Cit>. Pro. Ci>dc. 18S2, ss. 095. 590 ' ss . 109, 
110, Civ. Pro. Code, 1908,— Aj'peal below Its. 10,000 
— Certificate of Jitncss — Documents to be looked at 
— Form of certificate— Judicial discretion. — If 

anything of leso value than Rs 10,000, isdireotly 
or indireotly involved, it will not give the Court 
jurisdiction to grant leave to appeal to the Privy 
Council. Tho mcro existence of a substantial 
question of law is not sufficient to give the 
Court jurisdiction where the amount involved 
is loss than Rs- 10,000. (23 A. 227 = 27 I. A. 

11 = 5 C.W.N. 193, P.C., R) [R., 24 A. 236 = 
A.W.N. 1902, 46. J In considering under what 
soction of the Civ. Pro. Code, the certificate of 
fitness was given by the Court, it is the certificate 
itsolf and not the order for the certificate which 
has to bo looked at. In granting a certificate 
under s. 600, Civ. Pro. Code, the Court must 
exerei60 its judioial discretion upon tho matter. 
Unless the certificate upon which the leave to 
appeal is based is in such a form as to justify that 
leave, the Court must fiud that leave was not 
proporly given and tho appeal must be dimissed 

radha Krishn Das v. Krishn chand, 

5 C.W N 689, P.C. = 28 I. A. Ib2 = 23 A. 415. 


(23)— Rules regarding Privy Council 

14 W.R.H.C. Rules, p. 1. 


Appeals, 


— Reference to Civil Court of question ot 
apportionment of compensation money — Decree 
of High Court affirming deoision— Appeal to 
Privy Counoil— Appealable value — Amount 
indireotly involved— See ACT 1 of 1894 n 
C.W.N. 625 = 34 C. 466. “ ’ 


— Deposition of Chief — \pptal-S^ VCT OF 

State, 1 A.L.J. 691. P.C = Ji c 1 = 31 1 \ 
239 = 8 C.W.N. S4l = 6 Bom. L.R 763. 
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Appeal to Privy Council— oontinued. 

1. — General — concluded, 

—if lies from Governor-General's Agent in 
Bhopal — See ARBITRATION — MISCELLANE- 
OUS, 12C.W.N. 585. P.C. = 7 C.L.J. 520=138 
P.L.R. 1903= 10 Bom. L R 581 = 18 M L.J. 
266 = 99 P.W.R. 1909 = 14 Bur. L.R. 146 = 
4 M.L.T. 25 = 80 P.R. 1908 = 35 C. 648 = 35 I. A. 
83. 


— Security frcm successful party — See 

Attachment — attachment pending 

appeal. 3 B.L.R. F.B. 45 = 12 W.R. 16, F.B. 

— High Court’s certificate to — .effect of — 
See Civ. Pro. CODE, 1908. O. IX. r. 13. 
O. XVII. r. 2 ; O. XLL. r. 23. 5 C.W.N. 153 = 
28 I. A. 28 = 23 A. 220, P.C. 

See CIV. Pro, 0ODE, 1908, O. XX, r. 3, 
2 O.C 235. 

against Punjab Chief Court’s order of 
remand — Suoh order not a final decree — See 
OIV. PRO. CODE. 1908, O. XLI : r. 23. s. 109, 
52 P.R. 1907 = 34 P.L.R. 1908= 119 P.W.R. 
1908. 


Application for leave to, dismissed with 
costs— Order as to costs how to be enforced — 

•See Costs— Special Cases, h C.W.N. 856 = 

34 C. 660. 

See COSTS -SPECIAL CASES, 10 C. 106. 

Concurrent fiadings of faot by lower Courts, 
not interfered with on — Docnrueut termed 
wajib ul-arz but really not such, produced to 
prove family custom— See CUSTOM, 8 A. 516, 
PC. 

See Guardian— Duties and Powers op 
Guardian, 15 W.R, 19, i\o. = 6 B.L.R. 190. 

Time from which period of — is to be 
reckoned — See LIMITATION— GENERAL, 13 
W.R. 17, P.C. 

See Limitation act. 1908, ss. 4, 5, 12. 

art. 179, 19 B. 301. 

. ® u ’ ,fc * or damages for more than Rs. 10,000 
dismissed on appeal — Amount of damages not 
assessed by first Court — Special leave to appeal 
Value of subject matter in dispute — See 

Privy council. Practice of— General 

33 C. 893, P.C. 

See Review — review by Judge 

other than Judge in Original Case. 
13 B. 330. 

— No— lies to His Majesty iu Counoil from 
the Courts in Kathiawar or from the decision of 
the Governor of Bombay in Council on appeal 

—See Sovereign Powers 10 C.W.N. 36i = 

8 Bom. L.R. 129, P.C. = 3 A. L.J. 250 = 33 C. 

219 = 3 C.L J. 395= 16 M.L.J. 115 = 1 M.L.T, 
115. 

See STAY OF EXECUTION. 5 C.W.N. 562. 

See Valuation of suit, 5 B.L.R. 305. 

—on question of waiver— Question of faot — 
See Waiver, u c.W.N. 739. P.C. = 6 C.L. 
J- 11 — 9 Born, L.R 651 = 2 M.L.T, 193 = 17 
M.L.J, 353 = 14 Bur. L.R. 1 = 34C. 709. 


Appeal to Privy Council— oontinued. 

2.— Cases where appealt lie or nofc. 

Wf’j- Appeal to the Queen in Council from the 
decision of a single Judge of the Sudder Court. 

— An appeal lies co the Queen in Counoil from 
the decision uf a siogle Judge of the Budder 
Court, upon the admissibility of a special 
appeal. The Bombay Act III of 1843. enacts 
that such refusal i6 final, yet, not having re- 
ceived the sanotion of the Crown : Held, that 
its finality was oonfined to the Budder Court, 
and did not affect the prerogative of the CrowD, 
or deprive the subject of his right of appeal to 
the Queen in Counoil. MODEE KAIKHOOS- 
CROW HORMUSJEE V. COOVERBHAEE. 4 W. 
R. 94, P.C. = 6 M.I.A. 448. [R,, 25 M- 457.] 

(21 Act XL of 1858, order under — Appoint- 
ment of guardian — No value — No appeal to 
Privi/ Council. — An appeal from an order under 
Act XL of 1858 appointing a guardian and 
manager bears no value, and cannot be carried 
to Her Majesty in Council. MUSSAMUT 

PEAREE DAYE v. HURBUNS KOER, 14 W.R, 
299, 


(3) Order rejecting application for revieio of 
judgment— High Court's Charter Act , s. 39. 

Under s. 39 of the High Court’s Charter Aot, 
an appeal to the Privy Counoil lies from an 
order of the High Court rejecting an appli- 
cation for a review of judgment. The petition 
of appeal should be presented within six months 
from the date of the order. NAZEER A LI 

Khan v. Rajah Ojoodhyaram Khan, 1 W. 
R. Mis, 13. [Appl. t 12 M.I.A. 107 ; F., 5 W.R. 
Mis. 17.1 

(4) S. 15, High Court's Act , order under — 
Appeal to Prirg Council.— An appeal will lie to 
Her Majesty in Council from orders made by 
the Hight Court, under s. 15 of the High Courts 

Act. Girdharee Singh v, Hurday Narain 
Sahoo. 21 W.R. 263. [Diss , 30 C. 679.] 


vr • - — Ap- 

peal to Privy Council— Review of judgment — 

Proceedings to be transmitted to England. By 

the Full Bench <per Jackson , J duoiiante) : 

An order made by the High Court, on an ap- 
plication to review its judgment in a 0 ase of 
appeal previously heard, is not an “ order made 
cn appeal” within the meaning of cl. 39 of the 
Court’s Charter, so as to enable the Court to 
admit an appeal against suoh order to Her 
Majesty in Council. [F. t 30 C. 679 ; 21 

W.R. 263.] In a case where an appeal to the 
Privy Council has been admitted against a 
regular decree made in appeal, suoh proceedings 
as applications for review of the judgment and 
the order of th»» Court thereon ought not to 
form part of the records to be transmitted to 

England. Raja Syed Enaet Hossein v 
Rani Roushan Jehan, l b l.R. i f B =in 

W.R. t, F.B. [Rel. on, 2 B.L.R. A O 264 = 
11 W.R. 145. J * ^ 

(6) Order admitting appeal to Privy Council 
—Competency of High Court to recall order — 

Where an appeal to the Privy Counoil has once 
been adm.tted, the High Court cannot, by 
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Appeal to Privy Council— continued. 

— 2. — Caies where appeals He or not— ctd. 

9 

reason merely of a different view of the law 
since taken by a Full Benob, recall tbe order 
which it has made. In the matter of the peti- 
turn of WOOMATARA DEBEA, 6 W.R. Mis. 120. 

(7) — Letters Patent , 1865 , els. 15, 39 — 

Appeal to Privy Council. — Cl. 39, Letters 
Patent, 1865, does not give a right of appeal 
irom a decree passed by the High Court in the 
exercise of tbe original jurisdiction, if an appeal 
will lie to the High Court under cl. 15 ; but an 
appeal lies directly to tbe Privy Council from 
the decree passed by the Division Bench of the 
High Court in exercise of its appellate jurisdic- 
tion, whether an appeal lies to the High Court 
or not. In the matter of the petition of THE 

Court of Wards on behalf of Darbanga 

7B L.R. 730-16 W.R. 191. 

'81— Letters Patent, 1865. els. 15 and 10- 
Appeal to Privy Council from interlocutory 
orders of single Judge - Appeal to High Court 
from same. — By oi. 4U of the amended Letters 
Patent of the High Court, an appeal oannot 
be allowed to the Privy Counoil from an inter- 
locutory judgment or order of a Judge of tbe 
High Court, without the High Court in tbe 
first instance hearing an appeal irom euoh order 
aod deoidmg upon it under d. 16 of tbe Letters 
Patent, except in those cases in whioh, by rea- 
son of the number of the Judges who have 
made euoh order, an appeal under ol. 16 is 
given directly to the Privy Council. Semblc: 

The Hjgh Court will, in the exercise of the 
discretion vested in it by ol. 40, Letters Patent. 
refUGO to allow an appeal to the Privy Council 
on a mere question of practice, suoh an order 
for the liiocruoiion for the dooument. Except 
where the Code of Civil Procedure with its 
Amending Acts, allows an appeal from the 
orders of a single Judge of the High Court, no 
appeal lies to the High Court. UDder ol. 15 of 
the Letters Patent and, the rules of tbe High i 
Court from an interlocutory order of a Judge in 
chambers ordering the production of bocks a D d 
papers. SONBAI v. AHMEDBBAI HABDIBBI, 

9 B H C. 398. (8 B.L.R. 433. F.) [Aiml 14 

' 376 66 iVr /; • 12 r B »°, 12 V 1 148 • ** li A* 

(9)-Civ. Pro. Code, s. 595-Final decree 

A c to appeal t0 Prh 'y Council.- Where 
the decree passed by the High Court is not a 

., C S e W1 5 h,D tho meftn *Dg of s 695. Code 
of Civil Procedure, leave will not bo granted 

to the parties to appeal to the Privy Council 

against such deoree. Tirunarayana v 

SS ] 13 “ 1 00 ««■ 

appeal will lie to the Privy Council, if, upon the 

concurrent findings of the lower Court and tbe 
, , Ooun U P° D questions of faot, no question 


Appeal to Privy Council— continued. 

2 .— Cases where appeals lie or not — ctd. 

(11 ) — Malicious prosecution. Suit for - Ques- 
tion involved one of fact. — The only question 
involved in an aotion lor malicious prosecution 
16 one of faot. It is quite true that, according 
to English law, it is for tbe Judge and not for 
tbe jury to determine what is a reasonable and 
proper cause in an aotion for malicious prose- 
cution. The jury finds tbe facts, and the 
Judge draws the proper inference frem the 
findings of the jury. In that sense, it is a 
question of law. But, where the case is tried 
without a jury, there is really nothing but a 
question of faot. aod a question of fact to be 
determined by odo aDd the same person. 

Mody v. The Queen insurance Com- 
pany, 4 C.W.N. 781, P. C. = 25 B. 332 = 2 
Bora. L R, 939. [R. t 28 C. 591 = 6 C.W.N, 
159 ; 30 B. 37 = 7 Bom. L.R. 655 ; Appl. t 24 M. 
549.] 

(12)— Remand order of High Court for re- 
trial on merits — Interlocutory decree not aj)- 
pealahlc to Privy Council without permission— 
Civ. Pro. Code. 18$*, s. 595, cl. <c), certificate 
of fitness for appeal to be obtained under.— 
In this case, the lower Court rejected tho 
plaintiff’s olaim on th9 ground that tbe 
genuineness of tbe allegsd mortgage was not 
proved. Tbe High Court, on appeal, finding 
the mortgage-deed proved, and the olaim not 
barred, reversed the lower Court’s decree and 
remanded tho suit to that Court for trial on 
the merits and tbe passing of a Dew deoree. 
Oo the question arising whether, from suoh 
remand order of the Hi R h Court, an appeal lay 
to the Privy Council, it was held that suoh an 
appeal was not maintainable as a matter of 
right under s. 595 oi the Civ. Pro. Code, even 
though the value of the subject- matter of the suit 
exceeded Rs ’ 0,000. The High Court, although 
it decided that the relationship of mortgagor 
and mortgagee existed between the parties, 
aDd directed the accounts to be taken, left it to 
the Court below to pass the proper decree ac- 
cording^ to tho result. Whether or not tbe 
HiRh Court whilst directing accounts to be 
taker, could have passed the fiual decree, the 
aotual decree as passed was so worded as to re- 
serve the consideration of the proper and final 
decree to be passed to the Court below, and 
suoh a deoree could not, i Q strictness, be re- 
garded otherwise than as an interlocutory 
decree, and, therefore, not appealable without 
the permission of the Coun. MAHANT ISH- 

SANG A 8 R B B aT« RQA ^ '• CaUDASAMWm!” 
SANG, 8 B. 848. [F . , 13 M. 849* R IOC 

629 = A.W.N. 1S03. 1 69, 69 P.r’ 
1907-34 P.L.R. 1308- 119 P.W.R. 1908.] ' 

Council Apjtcnl — Final decree, 
order Civ. iVo. Code, Act X of 
IS, , s.oHo, el. (ri). — An order of the High 
Court d.reet.DR exeoution to proceed, is not a 
final decree, judgment cr order within tho 

Aot <a J ° f 596 ’ ClT - Pro • C°ile. 

X °' 1377 ' JOGESSUR S.AHRI V MUSSA- 

18 C ^69 ] H ° K ° 0ER ’ 1 8M - 
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Appeal to Privy Council— continued, 

2.— Cases where appeals lie or not— ctd. j 

(14) — Suit for possession and mesne profits . — 

Where a plaintiff sued for possession oi property 
with wasilat , and did not (it being under the 
rules unnecessary for him to do 60 ) includes the 1 
wasilat in the valuation of the suit ; and the 1 
suit was valued at Es. 5,815, but with the 
wasilat would have been valued at over j 
Rs. 10,000 ; Held that, on appeal from a 
decree in favour of the plaintiff, there was 1 
matter in dispute in excess of Rs. 10,000. 

Anonymous, 1 Ind. Jur. OS 58 ; Gooroo. 
Dass Roy v. Gholam mowlah, Marsh 24 
= 1 Hay 103 . 

(15) — Interlocutory order — Application for 
leave to appeal to Privy Council — Civ. Pro. 
Code, 39. 594 % 595 and 596.— No leave could 
or ought to be granted by the Hieh Court for 
appealing to the Privy Council from an inter- 
locutory order, for instance, an order of the 
High Court cancelling, on the ground of want ! 
of jurisdiction, a Distriot Judge’s order in 
exeoution-prooeedmgs, transferred to bis own 
file from that of a Subordinate Judge, and 
remitting the case for the disposal of the 
exeoution petition on the merits, with a 
direotion that the record of the cas6 should be 
returned to the Subordinate Judge. PALAK 

Dhabi Rai v. Radha Prasad Singh, 2 A. 

65 . 

(16) — Civ. Pro. Code (A" of 1877), ss. 595, 

600— Interlocutory order in partnership suit 
not a final decree or order. — Tne order passed 
by the Hign Court on appeal, in this suit for 
aooounts, that the plaintiffs cannot be permit- 
ted to get their aocoums taken in the manner 
suggested by them, unless they would consent 
to give the defendants certain oredit »n their 
accounts, was held to be not such a final order 
within the meaning of cl. (5) of s 595 of the 
Civ. Pro. Code, as to entitle the plaintiffs to 
the certificate of appeal to the Privy Council 
applied for by them under s. 600 of the Civ- 
Pro. Code. ABEN 8HA 8ABIT ALl v. CASSIRO 
Baba SAHEB HolKAB, 6 B. 260. [R., 8 B. 

548, 1 O-C. 205, 52 P.K. 1907 = 34 P.L.R. 1908 
= 119 P.W.R. 1908.] 

(17) — Final decree — Civ . Pro. Code, 1877 % 
s. 595 (a).— In a suit for filing an award made 
on a private reference to arbitration, the Court 
of first instance passed an order direoting the 
filing of the award, but without passing a 
judgment and decree according to the award. 
The plaintiff’s application to the Court to 
supply the omission and give judgment accord- 
in to the award and a decree to follow it, was 
erroneously styled an application for review of 
judgment, which was granted. Oa appeal from 
such order on the ground that the reveiw bad 
been improperly granted the High Court held 
that the order of tho lower Court was not 
appealable, as it was not passed on review of 
judgment, but really passed on an application 
to have judgment and decree passed upon the 
basis of the award wbioh had been filed 
Court. Held that Buch order of the High 


Appeal to Privy Council— continued. 

2.— Oases where appeals lie or not— ctd. 

Court was not a final deoree suoh as would 
authorise an appeal to the Privy Council. 
RAMADHIN MAHTON v. GANESH, 4 A. 238. 

(18) — Decree for account — “ Final ” decree, 
meaning of — Appeal to Privy Council —Civ. 
Pro. Code. 1882, ss. 595, 601 — Leave to appeal 
to Privy Council refused by High Court — 
Application for special leave to appeal Crown's 
prerogative right to admit appeal— Practice . — 

Wnere a deoree for an account, though not 
declaring in terms the liability of the defendant, 
directs aocouQts to be taken whioh the defend- 
ant had oontended ought not to be taken at 
all, it must be held that it contains within 
itself an assertion that, if a balanoe is found 
against the defendant on those acoounts, the 
defendant is bound to pay it. The form of the 
decree (though the account had not been taken 
under it) beiDg as if it affirmed the liability of 
tbe defendant to pay something on each one of 
the several olaims of the plaintiff, it is a 
‘‘final” decree within tbe meaning of s. 595, 
Civ. Pro. Code (1882) for purposes of appeal to 
the Privy Council. [R., 17 A. 112 = 5 M.L.J. 
20, P.C.. 36 C. 493= 12 C.W-N. 1102 = 2 Ind. 
Cas. 553. 7 Ind. Cas. 622 ; Appl. % 8 C.L.J. 
168 = 35 C. 618 = 12 C.W.N. 545 ; R„ 22 C, 
928, 4 Bom. L.R. 212, 109 P.L.R. 1903, 10 C. 
L.J. 336, 21 M.L.J. 1 ; D., 11 O.C. 169.] 

Where a party, on the refusal of the High 
Court to grant the necessary certificate for 
appealing to the Privy Council, applies to the 
Privy Counoil for an exeroise of tho prerogative 
right of the Crown to admit an appeal, held 
that tbe application may be granted in a case 
where it is found that the Court below has 
refused the certificate for a reason which, in 
the opinion of the Privy Council, is an unsound 
one. Held, further, mat leave oould also be 
granted on any other ground (if any should 
appear) besides the one last mentioned. RAHIM- 
BHOY HARIBBOY V. C. A. TURNER, 15 B. 155, 
P C. = 18 I. A. 6. 

(19) — Civ. Pro. Code, ss. 600, 601 —Order of 
High Court refusing certificate to appeal to 
Privy Council— Remand order by High Court, 
whether final order for purposes of admission of 
such appeal. — Plaintiff’s case was that the 
property in suit was the subject of gift under a 
will in favour of certain persons who also 
figured as defendants. The contention of the 
main defendants amounted to the denial of 
any suoh valid gift having been made under a 
will to the grantors of the plaintiff. The High 
Court, differing from the Court of first instance, 
deoided that there had been a valid gift a3 
alleged by the plaintiff and remanded the oase 
to that Court under a. 562 of the Code. Leave 
to appeal to the Privy Council having been 
applied for, the High Court refused it on the 
ground that the order objeoted to was not a 
final order. On a petition to tbe Privy Council 
for speoial leave to appeal from the High 
Court’s order refusing the certificate, the 
Judioial Committee granted suoh leave, on the 
ground that the order complained of, although- 
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Appeal to Privy Council — oontinaed. 

2.— Cates where appeal! lie or not— ctd. 

it purported to be an order of remand by the 
High Court to the first Court, was in effeot a 
final decree for the purposes of appeal to the 
Privy Council. The decision of the High Court 
went far to conclude the whole case inasmuch 
as the will in question was the oardinal point 
of the suit, and as after the decision of the 
High Court that could never be disputed again, 
their order was a final one, even though there 
might have been other subordinate inquiries to 
make, and the High Court should not have 
refused the certifioate to appeal, on the sole 
ground that the order objected to was one of 
remand whioh, according to the usual practioe, 
could not be treated as a final order. 8AYYED 
MUZHAR HOSSEIN v, MUSSAMMAT BODHA 
BlBI. 17 A 112 = 22 I. A. 1, P.C, (15 R. 155 = 
18 I. A. 6, R. & F.) [F., 92 A. 405. 35 C. 

619=12 O.W N. 545 = 8 C.L J. 168 ; R., 29 C. 
758 = 5 O.W.N, 617, 25 A. 629. 23 A.W.N, 159, 
11 O.C. 169, 31 A. 545, 10 C.L.J, 336 ; D. t 

19 = 15 A * W N * 134 . F.E., 1 O.C. 206, 
62 P R. 1907 = 34 P. L. R. 1908 = 119 P.W.R. 
1908, 6 M.LT. 94 = 6 A.L.J. 786.] 

(20) — Civ. Pro. Code , 1882 , s. 596 ( = s. 110 , 
-• Codo— Leave to appeal to Privy Council 

“ Decree dismissing appeal to High Court for 
default of prosecution, if amounts to affirming 
of Lower Court's decree. — In a petition for 
leave to appeal to the Privy Counoil, the ques- 
tion for determination was whether the deoree 
sought to be appealed from was one affirming 
the decision of the Court immediately below. 
The oiroumetances were as follow :--On the da] 
of the hearing of the appeal by the High Court 
the necessary papers had not been translated 
nor printed owing to the negligence of th( 
appellant, and consequently the appeal ooulc 
not be supported. The appeal was dismissed 
thereupon. Held that the deoree of the High 
Court was one affirming the decision of the 
Court immediately below, within the meaning 
of s. 596, Civ. Pro. Code. BENI Rai v. Raw 
Lakhan Rai, 20 A. 367 = A.W.N. 1898, 77. 

( 21 )— Pleadersliip examination— Notification 
that candidate has passed— Cancelment of noti- 
fication on ground of error— Appeal to Privy 
Council — Civ. Pro. Lode, Ch. XLV.— Where, 
owing to a miscalculation in the number of 
marks, a oandidato for the Pleadorship Exami- 
nation was erroneously deolared in the Gazette 
to have passed, and on diaoovery of the error, 
the declaration was oanoelled in rcspeoc of 
suoh candidate, and his application to the High 
Court for inclusion of his name in tbo list of 
successful candidates was refused, suoh refusal 
was one to which Ch. XLV of the Civ. Pro. 
Code, did not apply, and in whioh the High 
Court was not concerned to give or rofuse leave 
to appeal to the Privy Council. In the matter of 

the petition of 8ukhnandan Lal, 6 A. 163, 

FiB. *AiW N. 1884, 18. 

W)- Interlocutory order of High Court- 
Appeal to Privy Council against such order . — 

Under the Civ. Pro. Code. 1877, the High 


Appeal to Privy Council— oontinued. 

— 2.— Cases where appeals lie or not— ctd. 

Court has no power to give leave to appeal to 
the Privy Counoil from an order of the High 
Court directing a hearing on the merits that 
order not being a decree, but an interlooutory 
order. Nor has it any suoh power under ol, 31 
of the Letters Patent, as its provisions have 
been, by implication, repealed by the Civ. Pro. 
Code. 1977 and by Act VI of 1874. TETLEY 
v. JAI 8HANKAR, I A. 726 [R., 52 P.R. 1907 

= 34 P L R. 1908=119 P. W. R, 1908.] 

(23) — Privy Council Appeals Act — Construc- 
tion. — The words “ Court of highest oivil juris- 
diction in any Province” in Aot II of 1963 have 
reference to the general jurisdiction of the 
Courts, and not to the finality of their decisions 
in particular cases ; and a Subordinate Court 
under the Oudh Civil Courts Aot (XXXII of 
1871) cannot, admit an appeal to the Privy 
Council even where its decision is final. I Note ) — 
In the Privy Counoil Appeals Aot of 1874, the 
words " Court of final appellate jurisdiction” 
were substituted. HARDEO BUX v. JAWAHER 
SINGH, 3 C. 522 = 4 I. A. 178. P C. 


(24)— Jet X of 187 ? . s. 596 — Appeal to Privy 
Council — 1 aluc of subject-matter — Three suits, 
involving same question of title, against same 
defendant — Stay of execution ~ Appeal to Privy 
Council — Power of High Court — Restitution of 
possession of property.— The aggregate value of 
throe suits amounted to more than Rs. 10,000. 
though the value of each suit was under that 
sum. As the decree in each case involved 
indirectly a question of title to proporty of the 
amount or value of Rs. 10.000. the Court 
granted leave to the defendant to appeal to the 
Privy Counoil under the second clause of s. 596 
of Aot X of 1877. [R.,83 C. 927 = 3C L.J. 67, 

34 C. 400.] Under e, 608, the Court can stav 
execution of a decree of the High Court in a 
suit subsequently taken on appeal to Her 
Majesty in Council. Quare .--Whether the 
Court is oompetent to order restitution of pos- 
session of proporty already taken in execution 
of its own decree ponding an appeal to the 
Privy Council ? KHAJAH ASHANULLA v. 
KAROONAMOYI CHOWDHRY, 4 CL R 128 
[R., 33 C. 927 = 3 C.L.J. 67. 34 C. 400 ] 


\ r 


iuw. — i -ne substantial quea- 
tion of law, in order to give a right of appeal to 

the Privy Oounoil, in a caso where the appellate 
Court in India has confirmed the deoree of the 
Court of first instance, is not limited to a ques- 
tion of law arising out of the facts as found by 
the Court. A question of law arising on the 
evidence taken in the case, irrespective of the 
findings thereon, is enough to give a right of 
appeal. MORAN v. MlTTU Bibee, 9 C. 228. 
[Cons., 29 A. 94 = A.W.N. 1901, 8 ; R., 20 B. 


, w — XXTJIT fllDlCI 

rn.ZT ° 4 !? u ' er °<">rt- Appeal to the Privy 

fnrt nf f~ t^ her i 9 the™ wore questions of law 
and of faot involved in a case, « n a the lower 

fi°e U t whi e °h > SR "’S S ‘ P '" intiff on tw ° i^ues of 
faot whioh it considered sufficient for disposing 
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Appeal to Privy Council— continued. 

2.— Cases where appeals lie or nat— ctd. 

of the oase, without trying the remaining 
issues, and the High Court deoided in favour of 
the plaintiff on these two issues, but deoided 
against him on a further question of fact and 
•finally came to the same conclusion on the faots 
as the lower Court, though not agreeing with 
that Court on all its findings and its reasons, 
held , on an application for leave to appeal to 
the Privy Counoil, that the High Court did 
not “ affirm ” the lower Court’s judgment 
within the meaning of s. 596 of the Code and 
that there were moreover substantial points of 
law entitling the plaintiff to appeal, although 
such questions of law might not be material for 
the decision of the case. ASHGAR REZA v. 
HYDER REZA, 16 C. 287. [ F., 20 B. 699 ; 

Hiss, 48 P R. 1904 ; D., 21 C. 523, 20 A. 367.] 
See also, GOPINATH BlRHAR v. GOLUCK 
CHUNDER Bose. 16 C. 292 (Note). [Dws.. 28 
C. 190, 48 P.R. 1904 ; R. % 23 A. 94 = A.W.N. 
1901, 8.] 

(27) — Order in executioner oceedings — Appeal 

to Privy Council. — An order passed by the 
High Court in the Miscellaneous Department 
in execution-proceedings, in which the amount 
or value involved exceeds Rs. 10,000 as well, 
as any other cases in which the Court shall 
admit an appeal when the amount or value 
below Rs. 10,000 is appealable to the Privy 
Council. MUSSAMMAT VELAETY BEGUM v. 
Rugghonath PERSAD, BLR. Sup. Yol. 
747 = 2 Ind. Jur. N.S. 263 = 8 W.R. 147. [R., 

1 C.L R. 354 ] 

(28) — Appeal to Privy Council— Civ. Pro. Code, 

1882, s. 596 — Substantial question of law . — 
Per Jar dine , J. — Where the High Court in 
appeal has confirmed the decree of the lower 
Court, and has taken substantially the same 
view of the faots, and where, upon the facts as 
found by both Courts, no question of law 
arises, leave to appeal to the Privy Council 
ehould not be granted. Per Ranade, J • — There 
is a distinction between the confirmation of a 
decree and the affirmation of tbe deoision and 
findings of the Court of first instance, by tbe 
High Court. The substantial question of law 
referred to in 8. 596 of the Civ. Pro. Code, 1882, 
need not directly arise out of the concurrent 
findings of fact ; but it is enough if it is in- 
volved in those findings, and oan, if the appeal 
is allowed, be raised in the course of the argu- 
ment. hi re Vishwambhar Pandit, 20 B. 
699. (16 C, 287, 2 C. 232, 17 C 247, 18 C. 

23, R. I [R. 23 A 94 = A.W.N. 1901. 8.] 

(29) — Civ. Pro. Code , 1882 , s. 596 ( = s. 110, 
new Code)— Appeal to Privy Council— Sub- 
stantial question of law — 2V on-production of 
succession certi ficate before lower Court — Succes- 
sion Certificate Act (VII of 1889), s. 4. — The 
High Court affirmed a decision of the Court 
•below whioh granted execution of a decree to a 
representative of the decree-holder without the 
production of a succession certificate, under 
Bs 4 of Aot VII of 1899, upon its being shown 
to the High Court that such suoceseion certifi- 
cate had been obtained by the decree-holder 

C. II— 2 


Appeal to Privy Council— continued. 

2.— Cases where appeals He or not — ctd . 

before the order appealed from had been passed, 
and upon the certificate being produced in the 
High Court before the appeal was determined. 
Tbe judgment-debtor applied for leave to appeal 
to Her Majesty in Council against this order. 
Held that the objeotion, that an application, 
for execution was improperly granted by reason 
of the non-produotion of tbe succession certifi- 
cate before the lower Court, does not raise a 
“substantial question of law” within the 
meaning of s 596, Civ. Pro. Code, so as to 
admit of an appeal the Privy Council. 

Bhuja ali Khan v. Ram Kuar, 20 A. 118 
= A.W.N. 1897, 220. 

(301— Ss.— 596. 600, Act XIV of 1882 (Civ. 
Pro. Code) — Findings of fact of two Courts in 
effect the same - No point of law involved — 
Finding of appellate Court not in terms coincid- 
ing with that of original Court, not a ground of 
appeal to Privy Council. — Where the fiodings 
ol fact of two Courts (though not oonourrent) 
are in effect the same, and there is no point of 
law involved, the simple fact that the finding of 
the appellate Court does not in terms coincide 
with the finding of the original Court is not 
enough to give a right of appeal to the Privy 
Couooil, though the value of the suit is over the 
appealable value. THOMPSON v. CALCUTTA 
Tramways Co., 21 C. 523. (16 C. 287, D.) 

(31) — Civ. Pro. Code , s. 596 —Concurrent find - 
ing of fact by lower Courts — Leave to appeal to 
Privy Council , whether could be granted by High 
Court. — Wherethe question at issue between the 
parties, which was merely one of fact, bad been 
deoided against tbe defendant-appellant by 
both the Courts below, no appeal being open to 
the appellant under s. 569 of the Civ. Pro. 
Code, unless be could show to the High Court 
that there was a substantial question of law in- 
volved, leave to appeal to the Privy Council 
should not, in sucb a oase, be grauted by the 
High Court. KUAR NlRBHAI DAS v. RANI 
Kuar, 16 A. 274, P.C. 

(32) — Concurrent findings of fact — No question 
of law. — An appeal to Privy Couooil oaunot be 
entertained, if no question of law, either as to 
the construction of documents or any other 
point, is raise 1, and if there are concurrent 
findings of tb9 two Courts below on the oral and 
documentary evidence submitted to them. 
TULSHI PERSAD BHAK\T v. Benayek 
MISSER. 23 C 918. P.C. =23 I. A. 102. [F., 28 
C- 190 ; Cited, 48 P.R. 1904.] 

(33) — Appeal to Privy Council when lies — 
Value of property . — If the value of the whole 
of a oertain property is above Rs. 10.000, an 
appeal lies to the Privy Council in respect of a 
p*rt of the same property. ONOOROOP CHUN- 
DER MOOKERJEE V PERTAB CHUNDER PAL. 

6 W. R. Mia. 4. \_Appr , 10 C.W.N. 564 = 2 C. 
L J. 257.] 

(34) — Under-valuation of property — Special 
appeal — Appeal to Privy Council. — Where de- 
fendant, having the means of proving the real 
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Appeal to Privy Council— continued. 

2. — Cases where appeals lie or not— ctd. 

value of property, makes no objection to plain* 
tifi's under- valuation, and in special appeal 
herself under-values it, she cannot be heard to 
represent the real value for the purpose of 
securing an appeal to Her Majesty in Council. 
In the matter of RANEE BHUGOBUTTY DEBIA, 
14 W R. 62. 

(35 ) — Leave to appeal to Privy Council — 
Subject-matter of suit under appealable value — 
Practice — Decision would govern other suits . — 

Where the appeal, though valued at les9 than 
R8. 10,000 involved indirectly questions res- 
pecting property of the value of Rs. 10,000, leave 
to appeal to the Privy Council would be granted. 

ananda Chandra Bose v. Broughton, 
9 B.L.R. 423. 

06)— Burden of proof as to valuation— S. 39, 
Charter Act . — To establish a right of appeal to 
Privy Council, it is for the party to show that 
the valuation is such as he states it to be. The 
High Court refuses, undor s 39 of the Oharter, 
to allow an appeal because the whole properly 
which would be reduced io value in the event 
of the appe-il proving successful, was not worth 
less than Rs. 10,000 Raja REEDHNATH 
SAHEE v. GOPEE SAHOO, 19 W.R. 191. [It., 

6 Bom. L.R. 403.] 

(37)— Value of suit -Civ. Pro. Code , s. 596— 
Where the value of the properties in suit with 
mesne profits exooeds Rs. 10,000, and the plain- 
tiff has, by reason of the defendant having 
given the properties in two sets in patni to two 
different persons, been obliged to bring two 
suits for their recovery, held, an appeal lay to 
the Privy Counoil. JOOGUL KlSHORE v. 

Jotendro Mohun Tagore, 8 C. 210 rn 

3 O. O. 96, 34 C. 400.] 

(38 1— Leave to appeal to Privy Council , 
allowed though amount under appealable value. 

—Leave to appeal to the Privy Council was 
granted, though the amount involved was 
under tho appealable value, on the ground of an 
important question of law being involved in the 
case, and on the ground that five other suits, 
along with whioh tho case had been tried and 
deoided, were appealable as of right BYJNATH 
v. Graham, 11 C, 740. [Z\, 34 c. 400 ; R.. 137 

Vo^'lS ] 901 " 75 P,R - 19011 D ' 1 0 0 Suppl., 

{39)— Civ. Pro. Code, s. 596-“ Vaulc of 

the subject-matter of suit “—Civil Courts Act 

(Madras Act III of 1873). s. 74.— M.draa Civil 
Courts A*jt (III of 1893;. s. 14, cannot be 
permitted to control tho construction to be put 
upon s. 696 of the Code of Civil Procedure, and 
the test undor that section, whether or not an 
appeal lies to the Privy Couuoil, is to consider 
what the real market value of the subjeot. 
matter in dispute is. PlCHAYEE v 8IVAGAMI 
18 M. 237, P. B. [F., 60 P. R. 1905=* 160 P.' 
L.R. 1905 ; K t 31 O. 301 ] 

(40)— Application for leave to appeal to Privu 

Councxl-cxv.Pro.Codc, s. 596-Aggregate value 
oj two decrees against same property .— There 


Appeal to Privy Council — oontinued. 

— 2,— Gases where appeals lie or not— :td. 

were two applications praying for certificates of 
leave to appeal to the Privy Council from deoree9 
passed by the High Court in two first appeals. 
The petitioner in both the applications was the 
same person. The property affected by both 
the decrees was the same and no distinction 
was, under tho circumstances, possible, as to 
whioh part of the property was affected by one 
of the decrees and whioh part by the other 
deoree. The aggregate value of the two decrees, 
however, amounted to upwards of rupees ten 
thousand, and it was held that, under the cir- 
cumstances. the oas« was one whioh should be 
certified as being a fit one for appeal to the 
Privy Counoil, because the decree to bo passed 
by the Privy CoudoiI. on 6uch appeal would be 
one involving directly or indireotly claims or 
questions to or respectiug property exceeding 
ten thousand rupees in value. In the matter of 
the petition of KHWAJA MUHAMMAD YUSUF, 
18 A. 196= A. WN. 1896, 39. 

(41) — Final decree passed by Recorder of 
Rmujoon in exercise of original civil jurisdiction 
— Appeal from— Subject-matter exceeding appeal- 
able amount.— h.u appeal from such a final 
deoree, where the estate is valued above 
Rs. 10.000, lies to the Privy Oounoil, and not 
to the High Court. ESOOF HASSHIM BOOP- 

ly v. Fatima Bibi, 24 C. 30=1 C.W.N. 8. 

(42) — Final order passed on apjx'al by High 
Court on question relating to execution of decree 
—Civ. Pro. Code, 1677, 'ss. 244, 595 , 596.— An 
order passed on appeal by the High Court on a 
question raised in execution of a deoree under 
s. 244 of the Civ. Pro. Code, is a “final decree’’ 
within tho meaning of as. 2 and 595 of the Code. 
Therefore, though tho subjeot of a suit in the 
Court of first instance is below tho value of 
Rs. 10,000. yet, an order of tho H'gh Court on 
a question raised in execution of tho decree in 
suoh 9uit would be appealable to the Privy 
Council, if it involved a olaim or question 
relating to property of a value exceeding 

Rs. 10,000. Ram Kirpal Shakul v. rup 
Kuar, 3 A. 633 F.B. = A.W.N. 1881. S2. 
[D., A.W.N. 1886, 2P6, A.W.N. 1901. 19.] 

(43) — Leave to ajyval to Privy Council .— No 
appeal lies from tho order of Judge of a High 
Court in the Privy Counoil Department certify- 
ing a oase to be fit for appeal to Her Majestv. 
MOWLA BaKSH v. KlSHEN PRRTAB, 1 C. 
102. F , 11 A 375. 17 0. 455.] 

(44) — Application for leave to appeal to His 
Majesty in Council — Decision of High Court, 
varying the decision of the lower Court— Right 
to apical as a matter of right— Variation' in 
judgment, however slight, whether gives right of 
appeal . — W here the decree of a lower Court is 
not wholly affirmod by the judgment of a High 
Court, but is varied only iu one particular, the 
person against whom suoh variation is made is 
entitled as of right to a certificate of appeal to 
His Majesty in Counoil. Narpat 8INGH v, 

™ A £ K ™ BUX 8lNGH - 9 In <*. Cas 1010. [8 0, 

W.N. 294, 62 P.W.R. 1908 ; Not Z\, 10 O.O. 65, 
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2.— Cases where appeal lie or not— cZd. 

(45) — Suit for restitution of conjugal rights — 
Action of parties concerning valuation of suit. 

— Tne action of the partied cannot afieot the 
question of jurisdiction. In a suit for restitu- 
tion of conjugal rights, no appeal lies to the 
• Privy Counoil as of right, although the suit 
was valued above Rs. 10,000 and the valuation 
was relied on by the defendant. MOWLA 

Newaz v. Bajidunnissa bibi, 18 C. 378. 

(46) — Appeal from Judicial Commissioner, 
Oudh — St. 3 d’ 4, Will 4 , c. 41, s. 4. — An appeal 
to the Privy Council from the Judicial Com- 
missioner of Oudh was allowed under St. 3 & 4, 
Will 4, c. 41, s. 4. NOWAB TAJDUN BOHOO 
v. MlRZA JEHAN, 8 U.I.A. 274, Note. 

(47) — Dismissal of Moonsijf — Special appeal 
not enter tainable by the Judicial Committee . — 

An order ol the High Court, Calcuita, under 
s.26, ol. 2 of Ben. Reg. V of 1631, dismissing a 
Moonsifi for corruption in the exercise of his 
functions as Judge, is final, and there is no 
jurisdiction in the Judicial Committee to admit 
a special appeal thsrefrom. In the matter of 
8REE HOHUN GHUTTUCK, 13 M.I.A. 343. 

See CIV. PRO. Code. 1908, 0. XLI, r. 27, 
s. 110, 21 C. 484. 

See CONSOLIDATION OF SUITS, 18 W.R. 

21 . 

See Guardian— Duties and Powers of 
Guardian, e W.R. 29. 

See Judgment— Form and Contents, 

9 A. 93, F.B. 

See Review — Practice and Proce- 
dure, Id W.R. 494. 

3. — Practice and Procedure. 

(1) — Petition for leave to appeal to Privy 
Council — Practice as to contents of petition . — 

The substantial question of law woiua it is pro- 
posed to submit lo the Privy Couocil should be 
stated in the petition. On the Original Side 
of the High Court, all suoh petitions should be 
signed by Counsel, and on the Appellate Side 
they Bhould be signed by Counsel or pleader. 

Mirza ali akbar khan Bahadur v. 

ABDUL LATIFF SHUSTRI, 12 B.H.C. 8. 

(2) -- Leave to appeal to Privy Council — Mis- 
conception of ground — Practice. — Where the 
Judioial Committee finds that special leave to 
appeal to that Board has been granted under a 
misconception of the case or of the ground of 
appeal, they will dismiss the appeal without 
hearing it on the merits. RAMBAL 8INGH v. 

Balbhaddar Singh. 29 A. 1 = 29 1.4.203, 
P.C. 

(3) — Privy Council appeal - Objection that 
appeal had become incompetent- Final admission 
— Record , transmission of — Practice. — After an 
appeal to His Majesty in Council had been 
admitted, but before the transmission of trans- 
cript reoord to England, it was objected by the 
respondent that he had attained the status 
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3. — Practice and Procedure— continued. 

of ea Sovereign Prince, so that the suit could* 
not be oontinued against him in any Municipal 
Court, and he prayed that the appeal may be 
deolared to have abated. Held, that, although 
the High Court retained jurisdiction over the 
appeal for interlooutory matters, it would 
not make the order for abatement, but would 
transmit the petition with a report upon the 
truth or otherwise of the allegations made 
therein, to be dealt with by the Judicial Com- 
mittee upon the hearing of the appeal. 8AMA- 

rendra Chandra Deb v. Biredra kis- 
HORE, 10 C.L.J, 830 = 4 Ind. Cai 436. 

(4) — Power of High Court to admit without 
security-bond — Practice in Bengal.- In Bengal, 
the High Court has no authority to receive a 
petition of appeal to England without the 
usual seourity-bond duly registered as provided 
by Rule No. 8 of the 7th Deoember, 1858. 
Rajah 8aheb Pershad Sein v. RAjha 
Rajendro Kishore, 7 W.R. 338. 

(5) - Ss. 603, 610, Civ. Pro. Code, 1882- 
Security -bo nd — Surety's right to question the 
validity of bond. — A surety, wbo is not a party 
to an appeal to Privy Counoil nor to the pro- 
ceeding by which the appeal is admitted, is not 
prevented from questioning the validity of the 
security-bond in execution-proceedings, not- 
withstanding the admission of the appeal 
under s. 603, Civ. Pro. Code. Seourity- bonds 
whioh are found to be invalid cannot be enforced 
against sureties. GlRANDRA NaTH MUKER* 
JEE V. Bejoy Gopal MUKERJEE, 26 C. 
246 = 3 C.W.N. 84. 

(6) — Privy Council appeal— Sc cur it y -bond , 
exteyision of time to file — Power of High Court 

— Sufficient reasons for delay —Computation of 
time — Date of decree, meaning of — Civ. Cro. 
Code \Act V of 1908), O. XL V, r. Tbe High 
Court has power to extend the time for deposit- 
ing costs in Court, but it ought not to do so 
without some cogent reasons. (11 C.W.N. 1104, 
10 C. 557, 14 M. 391, F.) Where a petition 
for filing security-bond out of time stated that 
the ^delay was oauted by a misapprehension of 
the .appellants about the date of re-opening of 
the High Court and tbat.none of the appellants’ 
men being present in Calcutta ou that date, 
the bond was not filed, held , — that these were 
not reasons over whioh the applicant had no 
control, and that tbe delay was not due to a 
mistake which would be regarded as not un- 
reasonable or caused by negligence; that they 
were therefore not oogent reasons suoh as to 
justify the extension of time. “ Date of deoree ” 
in O. XLV, r. 7, Civ. Pro. Code, means the date 
on whioh tho decree is pronounced, and not that 
on whioh it is signed. HARENDRA LAL ROY 
CHOWDHURY v. SM. Hari DASI DEBI. 14 
C.W.N. 420 = 5 Ind. Caa. 844. (7 C. 547, F.) 

(7) — Security for costs in Privy Council appeal 

— Government promissory note — High Court 
rules, appellate side, Part II, Oh. IV, Rule 
XX. — The market value of Government Secu- 
rities, given as seourity for^respondent’s cost* 
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Appeal to Privy Council — continued. 

3. — Practice and Procedure — continued. 


in ao appeal to Privy Council, must be Rs. 4,000 
on the date of their deposit. CHUTTERPUT 

Singh v. Maharaj Bahadur, 9 C. L J. 659 

= i Ind. Car 64. 

(8) — Security from decree-holder for costs — 
Continuance of attachment. — During the oourse 
of a suit for damage?, plaintiff applied that 
security might be required from the defendants 
under S. 81, Act VIII of 1859, and on their 
failure to give it, their property was attaohed. 
Piamiifl’s suit was decreed in the first Court, 
but dismissed on appeal by the High Court. 
He then appealed to the Privy Counoil, and 
prayed to the High Court either to continue 
the attachment, or to require security from the 
defendants, pending the result of the appeal. 
Held , that the Court w*s not oompetent to 
adopt either course. DlTTIA HURRUCKMAN 
SINGH v. MODHOOSOODUN PYNE, 12 W. R. 
16. F B. 

(9) — T itnc -Evidence —Leave for appeal to 
the Privy Council can be granted by the High 
Court, it prim a facie evidence that subject- 
matter oi the suit is above the value of 
Rs. 10,000 is offered within 6 months from the 
passing of the decree appealed against. In the 
petition of KlSHEN BUNDHOO ROY aud 
KlSHEN CHAND ROY, 6 W. R. Mil. 17. 

HO) Privy Council — Application for leave to 
appeal Appealable value — Decision indirectly 
involving amount. — Defendants, who were co- 
shares of the plaintiff in the zemindari, having 
purchased certain holdings from the tenants 
the plaintiff sued them for their share of the 
rent due from one such bolding, amounting to 
Rs. 230. The High Court, reversing the decree 
of the lower Court, dismissed tho suit od the 
ground that, as thero was no contract of tenanoy 
between the parties, there was no relation of 
landlord and tenant between them. Tho 
plaintiff, in applying for leave to appeal to tho 
Privy Council, proved that thero were other 
holdings similarly purohased by tho defendants, 
and that tho decision of the High Court would 
have the effeot of depriving him of rents of all 

such holdings amounting to Rs. 800 a year, 
zr capitalized, came up to over Rs. 10.000.' 
Hela t that tho decision indireotly involved a 
olaim or question to or respecting property of 
the value of Rg. 10,000 or upwards, and leave 
ought to be granted. 8RINATH Pal Cho\V- 
DHURY v. GRINDRA CHOWDHURY, 14 C. W 
N. 651=6 Ind. Cas. 898. 

(11) -Privy Council — Leave to appeal — 
Appealable value Right of party to prove value 
of subject-matter contrary to valuation in plaint 
or memo, of appeal — Mesne projits pending suit 
to be added.— The valuation made in oonfor* I 
mity with the stamp law does not prevent a 
party from obtaining leave to appeal, by 
proving that the real value of ibe subjeot- 
matter does not fall short of the appealable 
amount. But a defendant, who had previously 
adopted the value given in the plaint for the ' 
purposo of an appeal preferred by him, should ' 


not be allowed tc contest that valuation, on 
the principle that a party cannot both approbate 
and reprobate. In a 6uit for recovery of posses- 
sion of immoveable property with me9ne profits, 
the subject-matter to be valued would include 
mesne profits claimable from the institution 
of the suit to the date of the delivery of posses- 
sion or until the expiration of three years 
from the date of the deoree with interest. 

Kumar Basanta Kumar Roy v. The sec- 
retary of State for India in Council, 
14 C W.N 872 = 6 Ind. Cas. 792. 


I (12) Privy Council Appeal — Value of subject - 
I matter <f suit in first Court — Possible' increase 
in quantity of land by alluvion — Increase of 
value after institution of suit— Civ. Pro. Code 
! (Act V of 1908), s. 110, O. XLV, r. 5. — In esti- 
mating ihe value of tne subject-matter of ac 
appeal to the Privy Council, only the lands 
which existed when the suits was instituted are 
to be taken into oonsiderai ion, and not also the 
lands which possibly may be formed by allu- 
vion in the course of future years. The amount 
or value of the subject-matter in dispute on 
appeal is dependent ou the amount or value of 
; the subject-matter in tbo Court of first iDstanoe, 
and the High Court will not take into account 
i 1 he increase in the value of the land in suit in 
i fcb o interval between the institution of the suit 
I and tbe fihng of the application for leave to 
appeal to the Privy Council. ADMINISTRATOR- 
General of Bengal v. ashutosh Burd- 
HAN Roy, 5 Ind. Cae. 645. 


OUO — rtUUjCCt- 

matter of value below Rs. J 0,000 - Certificate of 
fitness for appeal to be looked to — Form of 

certificate — Whenever the amount in dispute 
ia loss than Rs. 10,000. the High Court oan 
have no jurisdiction to grant leave to appeal to 
the Privy Council. The mere fact that there 
is a substantial question of law is not sufEoient 
where the subject-matter of disputo is of value 
less than Rs. 10.000 to make the oaso a fit oue 
for leave to appeal. In such oases, for deter- 
mining whether the High Court has properly 

granted such leave, the Judicial Committee will 
consider and act upon tho certificate itself and 
not the order for tho certificate ; and, unless 

the certificate upon which the leave to appeal 

is based is in suoh a form as to justify that 
leave, the Committee would hold that the leave 
haR not been properly granted. R.ADHA 

Krishn D.\S v. Rai Krisrn Ch\ND 23 A 

! 19 ;, P C 1o =80 W N - 689 = 28 1 l «£• <*8*: 
A. 11 = 23 A. 217. R.) [R 24 A 23fi=A W 
N^902. 40 ; p., 5 0 .C. 168 '■ ] ® AW ‘ 

Ci)-A),pcnl to Privy Council in forma 

P»opens—I‘rocci/iirc — Scmb/c , — Although the 
FnnuJ 0 - , admn a Part 5' t0 *PP°»1 to 

,n formn pauperts, yet the appellant 
ought to make special application to the Queen- 
ln-Couooil, for leave lo prosecute suoh appeal 

' n J 0 ’’”‘ a PaW" s. MUNNI Ram A\V a STY v. 
SHEO CHURN AWASTY, 7 W.R. 29 P.C. - 
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Appeal to Privy Council— continued. 

— 3. — Practice and Procedure —continued, 

(15) — Application to appeal in forma pauperis 

— Unstamped paper — Procedure — Costs . — 

Application to appeal to Privy Counoil in 
forma pauperis may be made to High Court on 
unstamped paper accompanied by certificate ol 
Counsel ; seourity lor costs being given, and 
costs of translation deposited. In re JOWAD 
ALI, 8 W.R. 48. 

(16) — Application for leave to appeal— Amend- 
ment of estimate of costs . — In applying lor per- 
mission to appeal to the Privy Council, petition- 
er has no right to amend the estimate of oosts 
made by the olerk of the Privy Council Depart- 
ment ; and the plea of oversight does not exouse 
non-compliance with the rules of the Court. 
In the matter of GOUR 8URN DaSS, 19 W.R. 
303. 

(17) — Appeal to Privy Council — Time— Privy 
Council Pules. — Rule u) of the Privy Council 
(the first ot the rules of 10th April 1838) is 
imperative and leaves the High Court no dis- 
cretion in the matter. It says expressly that 
no appeal shall be allowed unless the petition 
for this purpote be presented within six calendar 
months from the date of the decree complained 
of. A petition ol appeal presented on the first 
day the Court resumed its sittings after the 
Durga Puja vacation — the 6ix months period 
expiring during the vacation, was held to be 
too late and leave could not be given to appeal, 
TAMVACO v. SKINNER, 1 B L.R. O.C. 39. 

(18) — Privy Council appeal filed during vaca- 
tion — Limitation Act (XV of 1877), s. 5 and 
sch. II , art. 177— Vacation— High Court when 
closed . — When an application for leave to appeal 
to His Majesty in Council was filed in the Privy 
Council Department of the offioe of the High 
Court during the long vacation, when the Court 
was notified as closed, but the offices were open, 
the applicant was entitled to the benefit of the 
seoona paragraph of s. 5 of the Limitation Aot. 

Maharaja Ravaneshwar Prasad Singh 
v. Bad Nath Ram Goenka, 10 C.L J. 120 = 
3 Ind. Cas. 401. 

(19) — Appeals from Vice— Admiralty Courts — 
Time for appeal.— The fifteen days, within 
which "appeals with regard tc Vioe-Admir3lty. 
Cases are required to be asserted, oount from 
the date of the pronouncement of the decree, 
and not from that on which it is reduced to 
writing and signed. [ Pel . on , 17 C- 66.] And 
where the parties appeared, before the Registrar, 
without protest for assessment of damages in 
accordance with an appellate decree of the High 
Court in a Vioe-Admiralty matter, the proceed- 
ings before the Registrar were held to be them- 
selves sufficient to prevent an appeal as of right. 
THE OWNERS OF THE SHIP OF “ BREN- 
HILDA ” V. THE BRITISH INDIA STEAM 
NAVIGATION CO., 7 C. 547 = 8. I. A. 159. P C. 
[Pel. on, 17 C. 66.] 

(20) -— Privy Council appeal filed during vaca- 
tion — Limitation Act (XV of 1877), s. 5 and 
sch. II, art. 177 — Vacation -High Court 
when closed . — The second paragraph of s. 5 of 


Appeal to Privy Council— contiuued. 

3. — Practice and Procedure — continued. 

the Limitation Act, 1877, applies to art. 177. 
When, therefore, an application for leave to 
appeal to Her Majesty in Council was filed in 
the Privy Counoil Department of the offioe 
of the High Court during the long vacation, 
when the Court was notified as closed, but the 
offioes were open, the applicant was entitled 
to the benefit of the seoond paragraph, 8.5 of the 
Limitation Aot. RANI VENKATA RAMANIA 

V. E.herode Mull, 10 C L. J. 118 = 3 Ind. 

Cas. 400. [F., 10 C.L.J. 120 ] 

(21) — Compmtation of six months allowed for 
appeal to Privy Council. — The period of six 
months allowed for appealing to the Privy 
Counoil must be oaloulated from the date on 
whioh the decree was pronounoed or dated 
should be exoluded. In re RAMANOOGRA 
Narain, 13 W.R P C. 17. 

(22) — Appeal time expiring during High 
Court's vacation— Procedure. — If the period for 
appeal expires while the High Court is 
closed for a vaoation, the petition of appeal 
may be filed on the first open day. LUCHMON 

Chunder Gir v. Kalee Churn Singh, 12 

W. R. 293. 

(23) — Act IX of 1871, s. 5 — Scope of section — 
Power of High Court to extend time fixed for 
deposit.— S. 5 of Act IX of 1871 ( = s. 5 of Aot XV 
of 1877) applies only to 6uifcs, applications and 
appeals. It doe9 not apply to a deposit of fees 
for translation of the records in a Privy Council 
appeal, for which no application is neoeesary. 
The High Court has no power to extend the time 
fixed for the deposit, when onoe the time has 
expired. In the matter of petition of LALLA 
Gopee Chand. 2 C. 128. But see SOORJ- 
MUKHI KOER, In re, 2 C. 272. 

(24) — S. G03 , Civ. Pro. Code — Appeal to Privy 
Council— Discretion to be exercised for cogent 
reasons.— The petitioner instead of depositing 
the whole amount as required by s. 602, Civ. 
Pro. Code, applied to the Court at the last 

j stage to extend the time to deposit the balance. 
The Registrar received the whole amount alter 
the day fixed for it had expired. Held, there 
must be very cogent reasons to exeroise the 
discretion to extend the time, and owing to the 
absence of suoh reasons in the present case, the 
Registrar was ordered to return the deposit and 
the appeal was not admitted. VENKATA- 
CHALAM V. MAHALAKSBMAMMA, 14 M. 392. 
IF., 14 M. 391 ; D., 13 M. 510.] 

. (25) — Civ. Pro. Code, ss. 600, 602— Exten- 
sion of time to deposit- Appeal to Privy 
Council. Time for making the deposit, requir- 
ed by s. 602, Civ. Pro. Code, for preferring 
an appeal to the Privy Council, may be extend- 
ed for cogent reasons, such as would lead the 
Court to believe that party was diligent in due 
time to be prepared to lodge the deposit within 
j the limited period, and that ho was prevented 
i from making it, by circumstances, accidental 
or otherwise, over whioh he had no control, or 
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3.— Practice and Procedure— continued. 


owing to mistake which the Court would con- 
sider not unreasonable or cauped bv negligence 
RANGASAYI v. Mahalakshmamua. 14 M. 
391. (11 I. A. 7 = 10 C. 357, 14 M. 392, F .) 

(26 — Appeal to Privy Council — Dismissal- 
Restoration— Power of High Court. — The High 
Court has no power to restore appeals to Her 
Majesty in Council, dismissed or struck off the 
file for default in making deposit. In re SREE- 
KANT ROY. 7 W.R. 47. 

(27) — Time expiring during holidays— Exten- 
sion of time for making deposit— S. 11, Act VI 

of 1874. — The Court has power, when the time 
lor making the deposit of oo9ts of appeal expires 
during holidays, to allow, in the exercise of its 
discretion the deposit to be made on the re- 
opening day. [Appr., 10 0. 557 = 11 I. A. 7. 
P.C.] The requirements of ?. 11 of Act VI of 
1874 = 8. 602 of the Civ. Pro. Code, 1882, are 
not absolutely imperative ; they are direotory 
only. The Court has, therefore, a discretion, 
in a proper oase, to extend the time. (N.B.) — 
Aot VI of 1874 was repealed by Act X of 1877, 
Civ. Pro. Code. In the matter of the petition 
of 800RMUKHI KORR, 2 C. 272. [/)., 7 A. 

79 = A.W.N. 1884, 303.] 

(28) Act VI of 1874, s. 11. — Dismissal of 
appeal to Privy Council, for default in deposit 
of seourity and in transcribing reoord. Case 
where an appeal was ordered to be struck off 
tho file on an appellant not appearing to show 
cause why the proceedings on an appeal should 
not be stayed, whore he had not made any de- 
posit to defray oosts of transcribing under s. 11, 
Act VI of 1874, had taken no steps to proseoute 
the appeal and not deposited any seourity for 

coats. Thakoor Kapilnath Bahai v. The 
Government, l c. 142 . 

Letters Patent , s. 15 — Permission to 
appeal to Privy Council— Appeal against such 
leave— Act VI of 1874, s. 11 .— Where an appeal 
has been filed under the Letters Patent, s. 15, 
against the grant of a certificate to an applicant 
f or permission to appeal to Privy Oounoil, 
the applicant has no reason to oontend that 
the six weeks prescribed in Aot VI of 1874, 

I « . . run till such appeal is 

finally disposed of. Tho Court has no jurisdic- 
tion to enlarge the time specified in s. 11 
Aot VI of 1874. FUNEENDRO DEB ROY KUL 
v, J OGENDRO Deb, 23 W.R. 220. 

(30) Appeal to Privy Council — Extension of 
time for giving security -Civ. Pro. Code, s. 602. 

Tho term of six mouths, allowed by s. 602 
of the Civ. Pro. Code, for giving tho seourity 
and making the deposit required therein, is not 
intended in any rigorous or exact sense, but 
may be extended for proper reasons FAZULUN- 
NISSA Degam V. Mui,0, 6 A. 280, F. B.= 
A.W.N. 1884,71 (11 I. A 7 = 10C. 557, R.) [R 
15 A. 14 ; D , 7 A. 79, F.B.] 

(31) Giving security in appeal— Extension of 
time— Powers of Court -Civ. Pro. Code (1877) 
s. 602.— The words in tho Civ. Pro. Code, re- 
lating to the time within which seourity In 


appeal is to be given, are directory only ; and 
although the rule i9 not to be departed from 
without oogent reason, the Court, from which 
the appeal is preferred, can, at its discretion, 
extend the time. BURJORE AND BHAWANI 
PEBSHAD v. BHAGANA. 10 C. 357. P. C =»11 
I A 7. (2 C. 272, Appr ) [F., I L.B.R. 329. 11 
C.W.N. 1104 ; R . 14 M. 391. 78 P. R. 1909, 15 
A. 14 = A.W.N, 1892, 152 ; D.. 7 A. 79= A.W.N, 
18 e 4 , 303, F B.; Appl.. 87 P.R. 1908 = 27 P.L. 
R. 1909=153 P. W.R. 1909.1 


(32 ) — Period of appeal expiring during holi- 
days - Appeal admitted on first day after re- 
opening —Costs incurred — Objection as to limit- 
ation taken when record about to be transmitted 
— L>uty of High Court —Limitation as applied 
to the admission of Privy Council Appeals.— 
Case where it was ruled that an objoction as to 
limitation oould not be raised against an appli- 
cation for the admission of an appeal to 
England after its admission and after the 
appellant bad incurred la-ge oosts and when it 
was ready for transmission to England, but 
that it should be allowed to go on subjeot to 
the orders of the Privy Counoil. RAJAH Raj 
KISHEN 8INGH V.HURO SOONDUREE DOSSEE. 
18 W.R. 283. (3 B.L.R.O.C. 126 D.) 

(83) Consolidation of appeals to Privy Coun- 
cil— Extension of time for appeal.— The High 
Court can noither consolidate a number of 
appeals to the Privy Counoil nor oan it admit 
such appeals where the timo for filing them has 
expired, without the permission of the Privy 
Counoil. PRAN NaTH ROY OHOWDHRY v. 

Kasheenath Chowdhry. 2 W.R. Mis. 26. 




’MTKi\iwn oj appeal to Privy Council- 
Due diligence . — Oa the filing of a petition of 
appeal to the Privy Council, duo diiiReuoe 
must be exhibited in transmitting the appeal 
to the Privy Oounoil. Otherwise, on the appli- 
cation of tho respondent, tho High Court has 
the power to strike the petition off the file. 

S 0B , A 2o H r N D ^ A J? M0N0 V - SRIMATI MUNUN 

M-UW J 2 rf' t0fl aVPe(l1 9 B * L * R ’ 

76=14 W.R. 34). [D., 15 W.R. 255.] 




n „ expiry 

X f P T Cn , b r Cd two -Jurisdiction of High 
S' 0 "*:. Tho H, * h Court has no jurisdiction in 

n r Wb ? re * petit,0D of *PPo*l to the 
Privy Counoi 1 was returned, on the ground 

oertifild WftS DOt aocom P»°ied with tho sum 
certified, or a sum probably sufficient to meet 

® **?: n9ea translating and transcribing the 

JL_ 3e ® dll, R8 o: * the case, and ihe application 

T'f R, ^ r thc ,,mo Ptewribed for the 

Ram ,i MUHAMED MUDSUR v. 

ram Lal ROY, 6 W.R. Mis. 50. 


_r>- ,• : \r \ l “rival 10 Privy Uounci 

thf pHvv P 7 HUJ l — After an appeal t. 

deLu T r 11,10,1 h * 3 bQeu hissed fo 

file of thfl rr re: ' son amoved from th 

file of the Hi K h Oojrt, the Hi R h Ojurt ha« th 
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3.— Practice and Procedure— continued. 

power to restore the appeal and should exercise 
its discretion in each particular case. RaDHA 

Binode Misser v. Kripa Moyee Debea, 

7 W.R. 331. 

( 37 ) — Dismissal for default of appeal to 
Privy Council — Jurisdictioyi of High Court to 
re-admit it. — Held that the High Court has no 
authority to re-admit an appeal to the Privy 
Council, which has once been dismissed for 
default. In the matter of the petition of 
Mussamut Bolakum, 6 W.R. Mis. 121. 

( 38 ) — Appeal to Privy Council — Striking off 
for want of prosecution. — Where the usual orate 
notice, which was sent by the Registrar to the 
attorney of the party that filed his petition of 
appeal to the Privy Counoil, and intended for 
being served on the opposite party, was never 
returned as approved or otherwise to the 
Registrar, nor were any steps taken to prose- 
oute the appeal, held, the opposite party was 
entitled to an order striking off the appeal for 
want of proseoution. MOORAJEE POONJA v. 
VISRANJEE VISENJEE, 12 G. 658. 

(39) — Appeal to Privy Cowicil— Delay in pro- 
secuting.— &. 30 of the Charter of the late Sup- 
reme Court is still directory on the High Court 
with regard to Privy Counoil appeals. Until 
a petition of appeal to the Privy Counoil pre- 
sented to the High Court is admitted and 
allowed, a party has no right to appeal to His 
Majesty in Counoil. The Court may remove 
from the files a petition not prosecuted within 
a reasonable time. GOBAR DHAN BaRMONO 
v. 8RIMATI Mani Bibi, 5 B L R. 76 = 14 W R. 
•O.C. 34. (On appeal from, 3 B L R. O.C. 126). 
[R., 10 C L. J. 331 ; D., 15 W.R. 255.] 

(40) — Privy Council appeal— Review. — Where 
an application for review has been rejected and 
no appeal to the Privy Counoil was filed against 
that order, the papers relating to the review are 
not on the appeal of the case to be sent to 
England, as they do not form a part of the 
record. FAKIRUDDIN MOHAMMED ASAN 
Chowdhryv. NajumunnissaChowdhrain, 
2 B L R. A.c. 264 = 11 W.R. 145. (1 B.L.R. 
F.B., F.\ 3 M.I.A. 1. R.) 

( 41 ) — Appeal to Privy Coxoicil- Translating 
documents — Evidence . — In an appeal to the 
Privy Counoil, the appellant must not be put 
to the expense of translating and transcribing 
papers and account books, regarding which it 
is impossible to sa.v that they are material or 
relevant or even part of the evidenco in the case ; 
but the respondent may have the option of 
translating them at his own expense. In the 
petition of RAJ COOMAR BABOO Deo N UN- 
DUN, 7 W.R. 90. 

( 42 ) — Superfluous documents — Printing of 
Privy Council records in India. — Superfluous 
documents in record of appeal to Privy Council 
to be avoided and suitor’s money spared. 

Mussamut humeeda alias bebee Khajoo 
v. mussamut amatood mehdee begum, 

17 W.R. 106. 
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( 13 ) — Application , that limited meaning 
should be placed on endorsement by Bench Clerk 
on certificate — Practice . — Where an application, 
that a particular limned meaning should be 
placed on an endorsement by a Bench Clerk on 
certain exhibits printed in the paper book 
(relating to a suit), was presented to the High 
Court, the said Court left the matter to the 
hands of their Lordships of the Judioial Com- 
mittee for dealing with the same. RATTAN 

Koer v. Chotay Narain Singh, 21 C, 476. 

(44 ) — Translation of records. — It is not 
neoessary that razeenamahs, safeenamahs, and 
seourity-bonds in respeot of appeals to the Privy 
Council should be in English. Mekr MAHO- 
MED Tukee CHOWDHRY v. Luchmeeput 
Singh Doogur, 7 W. R. 291. 

( 45 ) — Leave to appeal granted er-parte-Right 

of respondent. — If leave to appeal be obtained 
ex -parte, the respondent may, as a matter of 
course, present a counter-petition to dismiss. 
SIBNARAIN GHOSE V. HULLODHUR DOSS. 

6 M I A. 207. 


( 46 ) — Mode of decision— Assumed probabilities 
and no evidence. — Woere a case turned upon 
the validity of the bond on which plaintiffs 
sued, the deoisicn of the High Court in favour 
of defendant was reversed, as based upon the 
assumed probabilities of the case instead of the 
evidence before them, and in forgetfulness of 
the mo6t startling improbability of all, vii., 
that the defendant should, if his case of fraud 
and forgery were true, have failed to attempt 
to substantiate it by his own testimony and 
that of his brother. RUGHOOBUR DUTT 
CHOWDBY v. FUTTEH NARAIN CHOWDBY. 

18WR. 120. 

( 47 ) — Civ. Pro. Code (Act XIV of 1882), 
s. 568 — Fresh evidence , admission of, by appeal 
Court, with assent or ivithout objection — Regu- 
larity, if may be questioned on further appeal 
— Question of fact, differing decisions on — 
Materials not same in both Courts — Interfer- 
ence on appeal by Privy Council -Practice. — 
Where the Appellate Court, with the assent of 
both sides, examined three witnesses and also 
admitted documentary evideno9, and there was 
nothing to show that the admission was object- 
ed to at the time. Held , that it was not open 
to a party, on appeal to the Privy Counoil, to 
take exception to the regularity of this pro- 
cedure. Where, on a pure question of fact, 
viz. the genuineness of a will, two Courts in 
India differed, but the materials before them 
were not, owing to the admission of fresh evi- 
dence by the Appeal Court, entirely the same, 
the Judicial Committee could notreverse the 
appellate judgment, unless satisfied that it 
was wrong. Not being so satisfied, they 
dismissed the appeal. Jagarnath Per- 
SHAD v, HANUMAN PERSHAD. 13 C.W N 

830. P C. = 10 C.L J. 74 = 6 M L. T, 7 = 11 Bom. 
L.R. 861 = 36 C. 833 = 3 Ind. Gas. 463 = 19 M 
i L J. 485. 
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( 49 ) — Privy Council appeal— Death of par- 
ties— Substitution, application for - Admission, 
filial order for— Record, transmission of -Civ 
Pro. Code (Act V of 1908), 0. XXII.— Alter 
the final order for admission of an appeal to 
Hia Majesty in Council has been made by the 
High Court, and before the transcript of the 
reoord has been transmitted to England, the 
High Court has power to entertain an appli- 
cation for substitution of the legal representa- 
tives of parties who have died meanwhile. 
O. XXII of the Civ. Pro. Code. 1908, has no 
application to this matter. No question of 
limitation can consequently arise- Any order 
for substitution made by the High Court, how- 
ever, is subject to the rules of the Judicial 
Committee and suob directions as may be given 
by their Lordships at the hearing of theappeal. 
The history of the praotice in this matter, 
reviewed. JADUNANDAN KOER v. RAMJIBAN 

Lal, 10 C.L.J. 331. [R. i 10 C.L.J. 330.] 

(49) — Competency— Power of Local Court to 
admit appeal — Question of comjwtency left open 
by a Local Court-Objection at hearing — Dismis- 
sal of appeal— Value of appeal— Action for in- 
junction against infringement of trade-mark . — 
Where the Local Statutes contemplate that 
appeals to lie to the Privy Counoil shall be 
allowed by the Local Court satisfying itself as 
to its oompetenoy and the Local Court, in its 
order in one case, expressly left the question of 
competency open. Held , by the Judicial Com- 
mittee, that the appeal was not competent. 

E. W. Gillet company. Limited v. Lums- 

DEN, 10 C. W.N. 7 = 13 M L J. 461. P C. 

(50) — Privy Council— Practice — Decision on 
facts— Genuineness of w ill -Onus on appellant 
— Failure to discharge — Statement of reasons 
by the Judicial Committee. — Where a Division 
Bench of the High Court, after a prolonged and 
elaborate enquiry, arrived at the conclusion 
that it could not believe the evidenco of the 
prinoipal witnesses called before it in support 
of a will propounded by the appellant before the 
Privy Council. Held, that the onus was on 
the appellant who invited Judges, who had not 
hoard or peer; the witnesses, to overrule the 
deoision of Judges who bad to show that the 
decision was erroneous. That in this case 
that onus had not been discharged. Hav- 
ing regard to the intricacy of the case and the 
elaborate arguments presented, the Judicial 
Committee thought it desirable to state in out- 
line the salient features of the evidenco and 
the reasons for thoir conclusion, although it 
might have sufficed if they had only said that 
tho appellant had not sueoeoded in discharging 
the onus that lay on him- NOGENDRa NATH 
Mitter v. KUMUDINI DASI. 13 C.W.N. 782, 
P.C. = 5 M L.T. 384 = 3 Ind. Cas. 997. 

(51 )— Privy Council ajtpeal— Special leave , 
High Court, jurisdiction of — Receiver, applica - 
iion to appoint —Civ. Pro. Code ( Act V of 1908) t 
ss. 109 , 112 and O. X LV t r. 13.— Where, after 
refusal by the High Court to grant loavo to 
appeal to His Majesty in Council, speoial leave 
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has been granted by the Judicial Committee,, 
the High Court has no power to entertain an 
application for appointment of a Receiver of 
the property in dispute, under r, 13 of O. 
XLV, Civ. Pro. Code of 1908. The changes 
introduced in the Code of 1908 do not in this 
matter afieot the law as it stood under the 
Code of 1882. TEGA SINGH v. BlCHITRU 
SINGH, 10 C.L J. 326 = 1 Ind. Cas. 452. (27 O. 

1. Appl.) 

(52) — Privy Council appeal— Civ. Pro. Code 
(Act V of 1908) y s. 109, cl. (a)— Remand order 
— Final order. — The term “final order” in 
s. 109, Civ. Pro. Code, 1908, denotes an order 
whioh fioally deoides any matter directly at 
issue in the oase in respect of the rights of the 
parties. An order of remand may be a final 
order within the meaning of this seotion, if it 
deoides in effeot finally the cardinal point in 
the suit or an issue which goes to the found- 
ation of the suit, Whether a particular order 
falls in this category must depend upon its 
oontects. When tho fundamental question in 
the oase was whether tbo suit was barred under 
s. 244 of the Codo of 1882, and the first Court 
held that tho Buit was so barred, but the lower 
Appellate Court took a contrary view and 
remanded the suit for trial on the (aota, and 
this order was subsequently affirmed by the 
High Court. Held, that the ordor of the High 
Court was a final order within the meaning of 
s. 109 of the Code of 1908. 8araTMANI DEBT 
v. Bata Krishna banerji, 10 C.L J. 336 = 4 
Ind. Cas. 459. 

(63)— Dismissal of the appeal— Amendment 
of the decree under appeal —Absence of pet it ion 
of appeal by the respondents. — Their Lordships 
dismissed the appeal, but amended the decree 
appealed against, by providing for interest sub- 
sequent to tho deoreo, in accordance with the 
prayer in tho petition lor speoial leave to appeal 
presented by tho respondents, who did not 
lodge their petition of appoal as required uuder 
tho Judicial Oommitteo Rules, 1908. KASIM 
AHMED JEWA V. NAU.aIN CHETTY, 12 Bom, 
L.R, 646. PC =12 C.L J. 231=20 M L J, 
630 = 37 0. 623 = 8 M.L.T. 229 = 7 Ind. Cat. 814. 

(54) — Original decree reversed in High Court 
but restored in Privy Council— Execution of 
decree. — A deoree of t iin first. Court reversed in 
tho High Court, end restored in appeal to 
tho Privy Council, is re affirmed in its integrity, 
and the defendants generally arc entitled to 
exocuto it, though only one appealed to the 
Privy Council. LUCHMEEPUT SINGH BAHA- 
DOOR V. KHOOBUNNISSA, 14 W R. 280. 

See Burden of Proof— Consideration, 

2B. L. R. Ill, P.C. -12 M.I.A. 282=12 W. 
R. 6, P.C. 

— Order of remand only deciding on preli- 
minary points — Material point yet remaining 
for decision — Ordor not final — Appeal to Privy 
Counoil disallowed — See OlY. Pro. CODE, 1908, 
ss. 2, 109, sch. I. O. XLV, 6 A.L.J, 786 = 6 M. 
L.T, 94 = 31 A. 545 = 3 Iud, Cas. 967. 
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Appeal to Privy Council— continued. 

3. Practice and Procedure— concluded. 
ioa~ e n LETTERS Patent, High Court 

== 32^0^ 963! UTTA ' 89 * 39 ’ 15 ’ 9 G * W - N - 566 
— Seourity for respondent’s costs, sufficiency 

of — rules of High Courts and 
supreme Courts — Calcutta 13 own 

629 = 9 0 [j.J. 560 = 36 C. 653 = 2 ind. Si 

4.— Stay of execution pending appeal. 

(1) - Stay of execution— Practice— Application 

JO) stay of execution.— Applications for stav of 
execution ought always to be made, in the first 
mstanoe at any rate to the Court in India 
whioh has ample power to deal with the matter 
aooording to the circumstances of the particular 
oase, and has knowledge of details whioh the 
.Board cannot possess on an interlooutorv apoli- 

? ii OD do-7 V lr U ? E T V l V * SHADAGOPA. 8 Bom. 

M - 97 » == o 4 n C,L J 101< P C ’ = 10C.W.N. 945 = 

33I M A 1J ’l32 299==1 M,L,T * 204 = 29 M * 379i = 

.. 4. Peg. XVI of 1797 — Issue of execu- 

tion by Sudder Court— Security from decree- 
holder pending appeal — Within six months of 
aeoree and prior to the admission of an appeal 
therefrom to England, the Suddor Dewanny 
Court, upon an ex parte application, without 
notioe, issued an execution order, putting the 
decree-holder in possession. This was done 
Without oalling for security, as provided by 
s. 4 Beng, R°g. XVI of 1797. The appellant, 
on the admission of the appeal, applied to the 
Sudder Court for security from the party in 
possession pending the appeal, but that Court 
held that, as the deoree-holder was in posses- 
sion under an execution order, whioh could 
not be appealed from, they had no power to 
interfere. On petition, the Judicial Committee, 
in the ciroumstanoes, and upon affidavit of 
waste, made an order, declaring that it was 
competent to the Sudder Court to require 
seourity to be given for protection of the pro- 
perty pending the appeal, notwithstanding 
execution of the decree had issued, and gave 
permission to the appellant to apply to the 
Suddor Court with an intimation of that 
opinion. MUSSUMAT JARIUT-OOL BUTOOL v. 

Mussumat Hoseinee Begum, 10 MI. A. 

196. 


(31 S. 4, Peg. XVI of 1797 — Appeal to 
Privy Council. Execution of decree — Taking 
of security , — Where an appeal to the Privy 
Council from a decree of the High Court has 
been admitted and is still pending, tho Court of 
original jurisdiction which made the decree 
fiese appealed from has jurisdiction to issue 
©xeoution. Such Court, in tho exeroise of its 
discretion, where it has notioe of the appeal to 
the Privy Council, should noc issue execution 
Without giving the parties against whom exeou* 
tjon is sought, an opportunity of applying to 
the High Court under s. 4. Reg. XVI of 

JJ97. j. p, wise v. .Raj kishen Roy, 6 W. 

Mis. 84 . 

C. II— 3 


Appeal to Privy Council- continued. 

4.— Stay of execution pending appeal 

-’Continued. 6 «-ppeai 

HiZlTco^V 1 * 2 I 97 ' s - 4 -Execution of 
- Ztr 1 s S lecree ~ Appeal to Privy Council 
Setting aside execution — After execution has 

once gone out under a decree of the High Court 

Coun n T n . tly , apP6aled to H - M.?e«y in 

Council, it is beyond the power of tne High 

R*rVv n r d , n0t WithiD lhe °f 3 4 

Hn 8 *' ^Y Iof 1797 » t0 aet aai 'de the execu- 
fciou. JOYNARAIN PATTUR v Rttqqpdit 

Mohun Bannerjee, 8 W.R. 144. EK 

(5)— -Special leave— Injunction— Stay of 

execution proceedings - Hiah Courts ^ 

Hon-Giv. Pro . c J e UcX of Oxtv 

—Where, after the re.usal by the HighS 
to grant leave to appeal to His Majesty, 8 n 8 “a] 
leave has been granted by the Judicial 5 
rn it tea, the High Court has no power ?o emfr' 
tain an applioation for an injunction atavinJ 

P ro .°® 6d,n 8 8 in exeoution, pending^;/ 
posal of the appeal by the Privy CoifnmT 

Kunwar Raghubir Singh v. Mussama™ 
^ TI r K 1 DNWAR - 7 Ind - Cas. 188. (27 C l 

10 C.L.J. 326, 4 Ind. Cas. 452, Pel. on.) ' 

(61— Peg. XVI of 1797, s. 4-Power of vr i 

sgf ‘spryr.zsz z 

a zemindari whioh a plaintiff had e ® 81 ? n oi 

the h an° rde f S 48 the rrwy Couae >‘ may pass in 

the appeal, or to suspend the decree reversing 

Gossain, 2 W.R, Mis. 23. N ° ER THak °OK 
(7) — Peg. XVI of 1797 c d tp -7- 

sr t w - 

SS \.“ i 3 S SsfeKfiS - 2 ? 

as its 

in dispute. BABOO KOROO Ll 6 

Lal, 5 W.R. Mis. 37. L v ’ Kant 

(^-“-Possession under dprreo— a 
P rivy Council — Security . — a party A ^ al J 0 

been formally put in possession of tne dispute 
property in execution of a decree hw! £ 18pufced 

execution before an appeal to the Privy Ooun^ 
was preferred and admitted « ann „, , y uou acil 
by the High Court "££2 

Soondaree debia V. Mr. and Mr^ t 

8TEVENSON. 5 W.R, Mi|. 13. iRS * 

(9) Taking of security — If an an , - 

preferred to tne Brivy Couuoil before S! 
cution issues, it is not necessary that seourftv 
to the extent of the whole sum decreed 8hou / 
in every mstanoe, be given by the deoree iffi*’ 

It will suffice if seourity is ^ken to tho ex^; 
of the value of the property seized, and the 
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Appeal to Privy Co uncll —continued. 

4 —Stay of execution pending appeal 

— continued. 

oopts, &o, , of the appeal to the Privy Council 
and any other costs which the Pr.vy Council 
mav order the deorce-holder to pay. If security 
is taken for less than the full amount decreed, 
an order should be made restraining the deoree* 
holder from issuirg any prooess of execution 
with a view to realising any sum in excess of 
th*t for which seourity shall be given. MUS* 
8 AMUT MOLKA v. MUSSAMAT SUMPUT. 
KOONWAREE, 6 W.R. Mis. 62. 

(10) — Reg. XVI of 1797 . s. 4-Procedure to 
be adopted on the admission of appeal to the 

Privy Council.- All that the Court oan do, 
when an appeal to Her Majesty in Council has 
been admitted, is to proceed under e. 4, Regu- 
lation XVI of 1797, to stay the execution of 
the deoree on the appellant giving security, or 
to order that the respondent, in executing his 
deoree, shall give security for the due perform- 
ance of the deoree of Her Majesty in Council. 
In the matter of the petition of RAMNaTH 
CHOWDHRY and RUGHOOBUR MOOKEJEE, 

6 W.R. Mis. 17. 

(11) — Appeal to Privy Council — High Court's 
power to stay execution of Loicer Court's decree 
— Taking of security— Peg. XVI of 1797, s. 4. 
—The first Appellate Court gave a deoree in 
part for the plaintiff. The plaintiff preferred a 
second appeal to the High Court, wbioh revers- 
ed the Lower Court’s deoree and remanded the 
oase without making any order as to the costs 
of the appeal. The plaintiff appealed to the 
Privy Counoil against the order of remand. 
The first Appellate Court however proceeded 
with the case and dismissed the whole suit. 
The defendant took out execution for oosts duo 
to him under the deoree. Held , that it was not 
competent to the High Court under s. 4, Reg. 
XVI of 1797 to suspend the execution of the 
deoree or to direct the taking of security. In 
the matter of the petition of ONOOROOP CHUN- 
DER MOOKEBJEE, 6 W.R. Mis. 45. 


(12) — High Court taking action on motion to 
stay execution— Power of Sudder Amin to order 
execution — Peg. XVI of 1797, s. 4 . — Where the 
High Court has taken aotion on an application 
of an appellant to the Privy Counoil to stay 
execution of decree on giving security, the 
Principal Sudder Amcen has no authority to 
make an order on an application to execute. 
Under s. 4. Reg. XVI of 1797, a decree-holder 
may have a deoree exeouted on application to 
High Court. DEBEE PERSHAD v. UMURTH- 
NATH CHOWDHRY, 8 W.R. 275. 

( 33 ) — Security from decree-holder put in pos- 
session— Pendency of appeal to Privy Council . — 

The High Court oan require security from a 
deoree-bolder put in possession, pending an 
appeal to the Privy Council but it may not 
require seourity from a decree-holder pending 
an appeal to the Privy Council, unless some 
good cause appear. SOORUJ MONEE DAYEE 
v. SUDANUND MOHAPATTUR, 12 W.R. 296. 

[F. t 19 M. 140, 30 C. 927 =*3 O.L.J, 67. 


Appeal to Privy Council- continued. 

4 Stay of execution pending appeal 

— continued. 

(34) — Judgment-debtor retaining property 

pending appeal to England on sufficient security. 

Death of— Widow offering life-interest as secur- 
ity — Insufficiency — Funds for prosecuting 
appeal — Legal necessity -Reversioner. MUSST. 
PHOOU KOER V. DABEE PERSHAD, 12 W. K. 

187. 

lib)— Security from decree-holdc > S. 4, 
Peg. XVI of 1797— Practice as to calculation of 
amount. — In a Privy Counoil appeal, the secur- 
ity to be taken Irom the decree-holder must 
be regulated by s. 4. Reg. XVI of 1797 
The praotioe with respeot to calculation of 
amount stated. AMEEROONISSA KHATOON 

v. A. D. DUNNE, 14 W. R. 861. 

(3 6 , — Security prior to executing High Court's 
decree under appeal to Privy Council- Applica- 
tion to order security ref used— Grounds.— AppYx- 
cation for deoree-holder pending decision of 
appeal to give security refused ; Ainsle, J., 
following the Full Bench Ruling at page 111, 

6 W. R Miscellaneous Rulings, and Paul, J. t 
(whilst declining to follow that ruling), consi- 
dering the application premature, because 
merely put on the file of the High Court with- 
out the appeal being admitted. BURRA LaLL 
v. THE COURT OF WARDS, 16 W. R 289. (6 

W. R. Mis. Ill, F.B., R.) 

(17 )—Dc2>osit of security for mesne profits and 
costs— Security after decree — Refund of deposit. 

— The dooree-holder (respondent to England) 
was required immediately to elect between 
furnishing seourity and drawing the sum 
deposited by the appellant on aooount of wassilat 
and costs, and (upon failure to do so) allowing 
the appellant to obtain a refund of the deposit 
upon giving the like seourity. A party who 
seeks to obtain seourity after the deoreo has been 
exeouted must show special oiroumstanoe9, e.g., 
waste or improper dealing with the property, 
JUGGOLaLD OOPADHYA V. JANKEE BEBKE, 

17 W. R. 521. [F., 33 0. 927 = 3 C.L.J. 67.] 


MR' — Civ. Pro. Code , s. 60S— Order for 
security to be furnished by respondent in 
Privy Council apjwal — Liability of third jmrties 
giving security for mesne profits —Contract Act , 

.< 5 . ISO — It is competent, to the High Court to 
make an order under s. 608, Civ. Pro. Code, 
requiring security from the respondent in a 
Privy Counoil appeal for the restitution of the 
property which has boon put into his possession 
in exeoutnn of the deoreo appealed against and 
for mesno profits, in case the Privy Council 
appeal should bo decided against him. [F., 
33 C. 927 = 3 C.L.J. 67.] Wheu third parties 
pledge certain of their properties to seoure the 
claim which tho respondent in the above oase 
may have for mesne profits but give no per- 
sonal gnaran f eo, it is not competent to them 
to put an end to the seourity under the provi- 
sions of tho Contract Aot relating to revocation 
of a surety. NARAYANAN CHETT1 V. ARUNA- 
CHALAM CHETTI, 19 M. 140. 
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Appeal to Privy Council— continued. 

4. -Stay of execution pending appeal 

— concluded . 

(19) — Cross-decrees— Appeal to Privy Council 
Procedure. — Where there is an order of Court 

to stay execution of a deoree obtained by a 
.party who has appealed to the Privy Counoil 
from another deoree against himself, if the 
holder of the deoree appealed against attempts 
to execute it, the proper procedure is to bring 
the order before the Division Court to whioh 
the application is made to exeoute that deoree 
and abide by its order. Dwarakanath ROY 
V, WOOMA 800NDUREE DOSSIA, 14 W.R.329, 

( 20 ) —Power of Civil Court to stay execution— 
Appeal to Privy Council against decree of High 
Coiut, pending, a Civil Court has no power to 
stay execution, in cases where an appeal has 
been made to the Privy Council against a decree 
of the Higu Court. MUTTEALAUAIMAD v. 

Chellayammal, 5 M.H.C. 98. 

-—Application for leave to, as— See PAUPER, 
L.B.R. 1b72 — 1892, 149. 

S. — Miscellaneous 

(1) Death of appellant— Revival of appeal . — 

After an appeal to England, and before any 
petition of appeal was lodged, the appeal abated 
by the death of the appellant. Appeal revived 
by the appellant ’3 special administratrix 
TROUP AND OTHERS v.THE EAST INDIA CO ‘ 

4 W.R. Ill, P. C. =7 M.I.A. 104. 

(2) — By the Master of the Supreme Court 
from an order of dismissal. — An order made by 
the Judges of the Supreme Court of Madras, 
dismissing the master of that Court from his 
office, for alleged official misoonduot in the 
taxation of a bill of costs, being made by the 
Court at its own instance, is not an appealable 
grievance, within the Madras Charter of Justioe 
of Daoember 1800. An appeal having been 
allowed by the Court below, and referred by Her 
Majesty to the Judicial Committee for adjudi- 
cation in the ordinary way, their Lordships, 
though of opinion that there existed no Char- 
ter right of appeal, thought it a fit case for the 
allowance of a speoial appeal ; and having heard 
the oase upon the merits, direoted a petition 
for speoial leave to appeal to be presented to 
Her Majesty; whioh, on being referred to them, 
they recommended the allowanoe thereof, and 
that the appeal be plaoed in the same plight 
and condition as that orginally referred to 
them. In re MINCEIN, 4 M.I.A. 220. 

(3 ) — Privy Council — Appeal — Certificate- 

High Court— Substantial paint of law — Civ. 
Pro. Code , 1882, s. 596 — S. 596 of the Code 
of Civil Prooedure requires that in order to 
give a right of appeal to the Privy Council 
Where a point of law is found to exist there 
must be in dispute either directly or indirectly 
an amount of R 3 . 10.000. If the deoree affirm 3 
the Court below, another condition is affixed. 
viz., that the appeal must involve some sub 
stantial question of law, BANARSI Y. KrISHN, 

* Bom. L.R. 184. 


Appeal to Privy Council— oontinued. 

5. — Miscellaneous— confined. 

ivy. Council— Appeal— Leave of thr 

^Th U} {~ SpC ( C ia 1 leave to a Pl>eal -Practice 

^ Hi P M ,0 f ° £ the Pnvy Goanoil in ad™ 
ng His Majesty to exercise His prerogative and 

give speoial leave to appeal, is that it doe’s not 

0 so unless there i* some substantial question 

narf* 97 °* gene , ral iotere st involved. Wh^re a 
party approaches the Privy Counnil f n • , 

High Court’ fc^ave o B *° ^ 

to U 18 otherwise a fit one for appeal 

4 b“«. CouD ° lL lnre Moti chand. 

(5 )— Privy Council — Leave to armenl m . 1 , 

pl:.i 

His Majesty in Council in oase where nv L , 
value than Rs. 10 000 is directly or indirect! v 

"eselSl*,* k “ ,s ™ °-" 5 . - 

Pr.vy Council, upon the ground that “ the.! 
seems to be a point of law • ” . there 

the provisions” of the Civ Pro VnZ 'VZl 0 

KAHUPPANAN V. Shbxnivasan; lB°oni. L m l 

below-Civ. Pro. Lie 1882. s 

natural, obvious and prima facir m ’• 
the word, “decision ” ,? meaning of 

V. MANICKCHAND, 3 Bom TT ’lOo' 4SSADUQ 

% srrs- 

measurable by money ww h °?? h not 

portauee. el. tha eiten “““rf ' abl9 im ' 

teTJr d b J 006 Wh0 built a Pars; 0 fi^ 1 
L.R pl 286 NAVROJI - 

Court Indian Co^Tac 

1382. The High Court granted leave to appaa 
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Appeal to Privy Council — continued. 

5.— Miscellaneous— continued. 

to the Privy Council on the grounds that the 
questions involved might seriously aftect tne 
financial and commercial position o( the Com- 
p mv in question, and that it was of importance 
to Indian Companies generally that their rights 
should be precisely defined in relation to the 
point that arose in the case. BOMBAY 

Burma Trading Co. v. dorabji, 3 Bom. l. 
R. 348 = 27 B. 413. 


( 10 ) — Privy Council— Lemc to appeal— High 
Court should' record reasons in refusing the leave . 

—The High Court should, in refusing a certi- 
ficate for leave to appeal to the Judioial Com- 
mittee of the Privy Counoil. state the grounds 
on whioh they refused it. hi re VENGANAT, 

8 Bom. L.R. 374=10 C.W.N. 543 = 29 M. 
194, P.C =4 C.L J. 305 = 38 l.A. 67. 

(ID — Leave to appeal to His 71 la jest if in Conn - 
cit— Value of the matter in dispute in appeal — 
Decree involving some claim or question to % or 
respecting property of the prescribed value. 

S. 596, Civ. Pro. Code . 1882 .— To determine 
the value prescribed by 9. 596 of the Civ. Pro. 
Code, the decree is to be looked at as it 
afleots the interests of the party prejudiced by 
it. Where the detriment to the party seeking 
relief is estimated at less than Ra, 10,000, the 
value of the matter in dispute in appeal is not 
of the prescribed value, the deoree itself does 
not involve any olaim or question to or respect- 
ing property of the prescribed value, and the 
case does not fulfil the requirements of s. 596 
of the Code. De SILVA v. De SILVA, 6 Bom. 
L. R. 403. 

(12 & 1 3i — Final decree passed on appeal— 
High Court— Appeal -Privy Council— S. -3.9.3, 
Civ. Pro. Code. 1882. An order passed by the 
High Court, refusing to admit an appeal pre- 
sented beyond the prescribed period, is not a 
“decree passed on appeal” under s. 595 la) of 
the Civ. Pro Code, and is, therefore, not 
appealable to His Majesty in Council. K.Art- 
SONDAS v. GANGABAI, 9 Bora. L R 566 = 32 
B. 108. 

(14) — Concurrent judgments on fact . — The 

Privy Oounoil will not interfere with the con- 
current judgments of Original and Appellate 
Courts, upon matters of faot, in the absence of 
any contravention of law or procoduro, unless 
very definite and explioit grounds for that inter- 
ference are assigned. MOUNG 8IIA HUYEEN 
V. MOUNG PANNYO. 28 C. 1. PC. = 27 I A. 
166 = 4 C.W N. 808 = 2 Bom. L.R. 983 = 7 Sar. 
786. [/)., 5 C.W.N. 692.] 

(15) — Appeal from interlocutory orders — 
Civ. Pro. Code ( Act XIV of 1882 ) , s. 108 .— No 
appeal lies to Her Majesty in Counoil from an 
order which is a purely interlocutory order, 
directing procedure; such appeal only lies if 
the order is a final order in the sonso of 
8. 595 I a) as modified by a 594 of I he Civ. Fro. 
Codo. Tbo more faot that the High Court, 
apparently on the assumption that it was suoh 
an order, have certified the suffioienoy of tbo 
amount and value of the suit, cannot make 


Appeal to Privy Council -continued. 

5 . — Miscellaneous — continued. 

appealable an order whioh does not fulfil the* 
statutory conditions. The application of defend- 
ant, under s. 108 rf the Civ. Pro. Code, to 
. pet aside an ex -parte deoree was dismissed by 
' the Subordinate Juoge. Against that order ol 
dismissal an appeal was taken to tbe High 
Court by the defendant. The High Court set 
aside the erder of the Subordinate Judge and' 
ordered that “the oase be, and it hereby is, 
remanded, under s. 562 of tbe Code of Civil 
Procedure, to tbe Court of tbe said Subordi- 
nate Judge to be disposed of on the merits.” 
held, on the construction of this order, that 
what was remanded was merely the application 
immediately before the Court, to wit, the 
application to set aside the deoree, and that it 
was that application whioh the Subordinate 
Judge would under the remand, proceed to 
dispose of, by allowing the respondent to 
endeavour to satisfy him of the conditions 
specified in s. 108 and then, if that be done, 
by setting aside the deoree. RAI RADHA 
KlSHEN V. COLLECTOR OF JAUNPUR, 3 Bom . 

L.R. 78. 


(16) — Leave to appeal— Interlocutory order — 
Jurisdiction . — Leave to appeal to the Privy 
Counoil oan be given where the order appealed* 
from transferring a case from one Court to 
another is interlooutory. and raises a question 
of jurisdiction, MUNICIPAL OFFICER, ADEN 
v. ABDUL KAREEM, 6 Bom. L, R 85 = 28 B. 
292. 

( 17 ) — privy Council appeal — Security bond 

for respondents costs— Liability of surety in 
execution . — The amount secured by a bond (for 
the oosts in respeot of an appeal to the Privy 
Oounoil) cannot bo recovered in the execution 
department of the Court having charge of the 
execution of tbo Privy Counoil decree. The 
proper remedy of the deoree holder aganist the 
surety is by a seperate suit. RADHA PERSHAD 
SINGH v. PHULJURI KOER, 12 C. 402. (2 A. 

604 ; Disc., 7 M. 284. -4ppr.) [F., 15 O. 497, 

23 0. 212 ; Cons., 15 M. 203, 25 M. 409.] 

(18) — Abandonment, on appeal , of a part of 
amount of claim— Reduction of claim to belcw 
prescribed limit of apvcalable amount. — Where 
the defendants, having a bona fide intention to 
appeal in rospeot of the whole amount decreed, 
obtained the certificate and admission of their 
appeal as competent within the Codo of Civil 
Procedure, and afterwards, in the printed case, 
and at the hoaring, withdrew part of their 
appeal, ooufining it to au amount below the 
prescribed limit, tbe appeal is not thereby 
roudered incompetent. IvALKA SINGH v. 
PARAS RAM, 22 C. 434, P. C. = 22 I. A. 68 = 5 
M L J. 14 = 6 Sar. 545. 

(19) — Order in Couyicil reversvig decree of 
High Court — Petition for amendment . — An 
order in Counoil whioh dismissed a suit and 
reversed a decree of the High Court setting 
aside a transfer of a testator’s estate by the 
executors, as illegal, named in his will to the 
Administrator-General, appointing a Receiver 
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Appeal to Privy Council— continued. 

5.— Miscellaneous— continued. 

and directing accounts against the executors, 
should not be amended on petition. ADMINIS- 
TRATOR- GENERAL OF BENGAL v. Prem 

m-^m IC u', 22 c C . 101,1 Pl 0 =22 *• A 
202 = 5 M.L.J. 157 = 6 Sar. 660. 

(20)— Appeal to Privy Council— Security for 
costs of respomlent -Execution of Privy Council 
decree against surety— Civ. Pro. Code, 1877 , 
ss. 8.53 and 610. —Under ss. 253 and 610 ot the 
Civ. Pro Code, an order or decree of the Privy 
Council oan be exeouted against sureties, who, 
on bihall of the opposite party, have given 
security, either for costs or for the whole decree- 
amount, that might become due from such party 
—Per Spankie, J., and Straight, J.— Contra. 
lhe words of e. 610 seem s mpiy to provide for 
the enforcement of decrees or orders of the Privy 
Council, according to the same method as ori- 
ginal deorees are exeouted by the Court passing 
them, but they create no liability and establ.sh 
no specifio responsibility, in the surety, suoh as 
is created by s. 253. BANS BaHaDUR SINGH v 
ilUGHLA Begam, 2 A. 604, F B. [Dis*., 12 C. 
402, 15 C. 497; F. t A.W.N. 188S, 13, 17 A 99, 
— A. W.N. 1895, 19; Cons., 15 M. 203; E., 

3 A. 809, 13 M, 1, 25 B. 409, 2 Bom. L.R. 203. 
31 B. 128 ; D., 7 M. 284, 32 C. 494 = 9 C.W N. 
372=1 C.L.J. 118.1 


(21) — Subject-matter of suit trifling— Ref usal 
of leave to appeal. — Tee Supreme Court, in 
overruling the onjeotions to the jurisdiction of 
the Court, refused leave to appeal; the subjeot- 
matter of the aotioa being trifling, and under 
the amount required by the rules of the Privy 
Council. Upon petition, the Judicial Commit- 
the granted leave to appeal, but upon terms of 
the appellant paying the respondent’s oosts of 
the appeal, to enable him to appear to prevent 
the question being areued ex parte . SPOONER 
v. JUDDOW, 4 M I. A. 333. 

(22) — Rules of EcclesiasticalCourts in Doctors' 
Commons — Qiuere. — Whether the rules of 
Ecclesiastical Courts in Doctors’ Commons 
relating to the doctrine of pre-emption of 
appeal, apply to an E joiesiastioal oause in the 
Supreme Court at Calcutta, so as to deprive a 
iparty of the Charter right to appeal within 
six months from the decree, &o. CASEMENT v. 
FULTON, 3 M.I. A. 393. 

(23) — High Court's rules for admitting Privy 
'Council appeals. — Circulates rules recently 
passed by the High Court regarding the admis- 
sion of appeals to Her Majesty in Council. 

■Civ. Clr. No 27, dated 5tu September 1870. 
44 HT.R. CiY. Cir. 13. 

— Subject-matter net exceeding Rs. 10,000 — 
Certificates .granted iu connected oases— Same 
question .involved— Leave to appeal — See CIV. 
PRO. Code, 1908, ss. 109, 110, 5 Ind. Oas. 583. 

—Interpretation of decree — Res judicata — 
Appeal— See CIV, PRO. CODE, 1908. s. 109 
*c), O. XLV, r. 3, 8 Ind. Oae. 485. 


Appeal to Privy Council— concluded. 

-5, Miscellaneous— concluded . 

. Poverty, whether sufficient reason for eij^n- 
sion of time allowed lor the deposit of security 
lor respondent's costs iu— See ClV. Pro 

*908, O. XLV, r. 7, 44 P.R, 1910 = 70 
P.W. K. 1910 = 6 Ind. Cas. 723 = 118 P. L. 

w. mo. 

—Order dismissing appeal on default— Efiect 
Limitation for execution of deoree— See 

J A ^' 19 °8, arts. 181, 183, 7 AL. 

J. 1001, F. B = 7 lod. Cas. 926. 

Appearance. 

—Order directing party to appear in person— 
Omission to mention section— Efiect- Appeal— 
See PRO. CODE. 1908. o. ill, r. 1, O.VII 
r 15, O. X, r. 4, 6 A. L. J. 340 = 2 Ind. Cas. 

4 Do • 

See Cl V. Pro. CODE, 1903, O. IX, r. 13, 
Marsh 32. 

— Apphoatiou for adjournment by pleader, 
whether an — See ClV. PRO. CODE, 1908, O, 
XLT, rr. 17, 19, UC.W.N. 329, F.B. = 5C, 
L.J. 247 = 2 M.L.T 123 = 34 C. 403. 

—Non-attendance in Court— Appearance by 
agent— See PARTIES TO SUITS— MISCEL- 
LANEOUS, Marsh 627. 

Appellant. 

12 S A%00 V ' PR0 ' C0DE ' 190dl °- XXII. f. 5 
See CIV. PRO. Code, 1903, O XLI r 10 

8 A. 203,F.B. = A W.N. 1886, 310 ' 

— Absenoe of, procedure to be followed in— 

See Dismissal of suits. 7 Bom. L.R, 933. 

See LIMITATION ACT, 1908, art. 171, 3 C.L, 

K. 440, 

Appellate Court. 

1 . — additional evidence on appeal. 

2 . — duty of appellate Court. 

3. Objections first taken in 
appeal. 

4. Powers of appellate Court, 
Practice and Procedure. 

6 . — Rejection or admission of 

EVIDENCE. 

7. — Miscellaneous. 

See Appeal. 

Sc-e APPEAL TO PRIVY COUNCIL. 

Sie J 5 * 0 Code, 1903, ss. 96 to 112 

and O. XLI to XLV. 

See PRACTICE AND PROCEDURE. 

See Privy council. Practice of. 

See 8PECIAL OR 8ECOND APPEAL. 

1.— Additional evidence on appeal. 

See Oiv. Pro, Code, 1908,0. XLI, r. 27, 

See Evidence. 
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1 ,— Additional Evidence on appeal— ctd. 

(D— Opportunity given to parties lor adduc- 
ing evidence — Civ . Pro. Code, 1S59, s. 353 — 
Sufficiency of evidence. — When parties have 
haa an opportunity to put in such evidonoe as 
they consider sufficient on tbe material issues 
oi a case, it ought to be held sufficient under 
s 353. Civ. Pro. Code. 1959. to enable the 
appellate Court to prcoounce a satisfactory 
judgment. BEEBEE ZAHRAH v. BHUJWAN 
DOSS, 16 W.R. ‘ill. 

{2, — Ex-parte decision oi case without consi- 
dering evidence— A/emo of o jections not filed 
S. 351, Act VIII of mo— The appellate 
Court caunot decide a case ex parte without 
considering that evidence, beoauso a memoran- 
dum of objections under p. 351, Act VIII 
of 1859, has not been filed. WOOMASBCHUN* 
DER ROY v. JONARDUN HAJRAH, 15 W.R. 
235. [Dias., 1 A. 165 ; R., 5 N.W.P. 114.) 

(3) — Evidence improperly admitted in lower 
Court. — Tbe lower appellate Court was not 
competent to reject the documentary evidence 
which had been admitted by the Court of first 
instance merely beoauso it had been admitted 
after the first hearing of the cass or after the 
date on whioh it had been ordered to be pro- 
duced. HANOOMAN 8INGH v. FEEL, 3 Agra, 
148. 

(4) — S. 355, Civ. Pro, Code, 1859— Evidence 
taken in ministerial capacity— Defendant's right 
to object. — Lower Court taking evidence under 
8. 355, Aot VIII of 1859, acts in a ministerial 
oapaoity ; and defendant may objeot to the 
documentary evidence when submitted to 
appellate Court. RAMJOY 8URMAH v.RaJAH 
PRANKISHEN 8INGH ; Baroda DEBIA v. 

Rajah Prankishen singh and Pronnoda 
Debia v. Rajah Prankishen Singh, 2 W. 
R. 80. 

(5) — Discretion of lower appellate Court to 
allow ptartics to adduce fresh evidence. — It is 

within the discretion of a lowor appellate 
Court to allow the parties an opportunity to 
adduoe fresh evidence, if it is satisfied that tbe 
interests of justice require that course. 

Mohunt Damoodur Dass v. Ritto Singh, 

24 W.R. 325. 

(6) — Evidence, not sufficient for determin- 
ation of appeal— Additional evidence, — Where 

* the evidence upon the record is not sufficient 
to enable the appellate Court to pronounoe 
a judgment upon a regular appeal, the appel- 
late Court may requiro the Court, against 
whose deoree the appeal is made, to take 
additional evidenoe, defining the points to 
whioh suoh evidenoe is to be confined, in 
order to enable the appellate Court finally to 
determine the case. NARASIMHARAV KRISH- 
narav V. ANTAJI Virdpaksh, 2. B H C. 61. 

(7) — Munsif decreeing plaintiffs claim on 
defendant' s admission and on perusal of docu- 
ment of former suit — Reversal by Judge on 
appeal— Taking fresh evidence— Course to be 
l/ursued on appeal. — Where a Munsif, without 


Appellate Court— continued. 

1 .— Additional Evidence on appeal— ctd. 

framing is 9 ue 3 or examining the plaintiff, pass- 
ed a decree in his favour upon an admission 
rnado by the defendant, and upon inspection of 
a document that was upon the record of a- 
former suit, but the Judge, on appeal, reversed 
the deoree of the Mun9if on aocount of the in- 
sufficiency of evidenoe. the document, in his 
opinion, not being admissible, It was held 
that the Judge ought not to have reversed the 
Munsil’s deoree without first exeroising his 
power of taking fresh evidence UDder s. 355 
of the Code of Civil Procedure. APPA valad 
KASHINATH V. VlTHOBA valad TUKARAM, 

6 B H.G.A.C. 88. 

(S) — Kabnoleut - Refusal to summon u'ihicsscs 
— Additional evidence. — When a defendant in a 
suit in whioh tbe genuineness of tbe kabroleut 
is disputed appeals from a Deputy Collector 
who refused to summon certain witnesses, the 
Judge ought to direot that the witnesses or 
their evidence should be seut up, the evidence 
being ooufiued to the rate aod time of paymeut 
and the rent to which payment had been 
appropriated. MOHUN MUNDUR v. BRIJ BHOO- 
KUN SINGH, 9 W.R, 127. 

(9 ) — Partnership— Sujtplcmcntal evidence in 
ajpeal.— In a suit to recover money, where 
certain goods beinR attaohed by order of the 
Court, two other persons claim them as their 
property and are made defendants, and the lower 
Court finds that the proof of their partnership 
has failed : Held, in appeal, that plaintiff’s ease 
oannot now be supplemented by examining 
parties or books not produced in the Court 
below VELAET ALI KHAN V. MaTADEEN, 

10 W.R. 402. 

(10) — Party refusing to produce documents 
before first Court, whether could be jxvwif/cci 
to put them in during appeal, — During the hear- 
ing of the appeal in this oa9e, the High Court 
ruled that the defendants, the Shevaks of tbe 
temple, oould not be allowed to put in as 
evideuoe oertain aooount books wbioh they 
had, in the Court of first in9tanoe, refused to 
produce. After succeeding in his resistance to 
the production of documents, a party oannot be 
allowed, when tho hearing has been finished 
and his adversary has been perhaps driven to 
establish his oase on a quite different footing, 
to turn round during the appeal and request 
that euoh documents may be admitted. MAN* 
SHAR GANISH TAMBEKAR V. LAKSHMIRAM', 
GOVINDRAM, 12 B. 247. 

(Ill — Sale-deed— Collusion— Presumpt ion as 
to, without inquiry — Possession . — Where plain- 
tiff has purchased B’s right in a 4-anna share of 
property, the rights and interests iu whioh are 
sold in execution and purchased by defendant, 
and B, the vendor, admits the sale to plaintiff 
— Held that the lower appellate Court did 
wrong in presuming collusion between B 
and his vendee, and ought not to reject the 
deed of sale without examining the wtiter arch 
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l.— Additional evidence on appeal — ctd, 

witnesses ; and that it ought to decide plain- 
till 3 possession at any time under the deed 

JHA Vl 1SSUR CHUNDER DEY* 

IU W K. 481« 

(12)— S. 355, Civ. Pro, Code, 1859— Cons- 
truction— Right to adduce further evidence — 
Ihe true interpretation of Civ Pro. Code, 1859, 
s. bo5 is that, when a Court sees that, by some 
lnadverteuoe or mistake, a party has not pro- 
duced some evideuco whioh be was capable of 
adducing and that he is likely to be prejudiced 
by that omission or mistake, whioh whs simply 
unintentional, undesigned, and accidental the 
Court should allow such further evidence to be 
taken. GOWHUR ALI KHAN v. MUSSAMUT 
bAKHEENA KHANUN, 15 W R. 507. 

Pro. Code, 190S, 0. IX, r. 13 i = old 
s. lOol, Order under — Appeal against order — 
Cm. Pro. Code, 1859, s. 355.— Tbe Court 
deolined, on appeal from an order rejecting an 
application under s. 119, Aot VIII of 1859. to 
set aside an ex-parte deoree in order to receive 
an affidavit whioh had Dot been previously 
tendered, and held that s. 355 was not meant to 
apply to suoh a case. SHEPHARD JOHN 

Leslie v. William Osmand allender 17 

W.R. 390. 

(14) Ejectment — Admission in appeal of 
defendant's document denied in lower Court- 
Substantial error of law.— In a suit for eject- 
ment, held that the admission in appeal of a 
pottah on the ipse dixit of the defendant after 
his vakeel haa deposed on oath in the first 
Court that defendant had no documents what- 
ever, is a substantial error in law ; and that 
even if the Subordinate Judge had a right to 
admit it, he was wrong in deciding the case on it 
without evidenoe of its genuineness. SERAJOOL 

Huq v. Shaikh Keramutoollah, 19 W.R. 
87. 

(15) Court satisfied with evidence of parly— 
Court to receive all evidence adduced by party — 
Appellate Court.— A Court of first instance 
ought not, beoause it is satisfied with the evi- 
dence given by one of the parties, prevent him 
fcom patting in all the evidenoe he wishes, so 
that his oaee may be brought fairly before the 
appellate Court. Where a party has been 
prevented by the first Court from putting in all 
his evidenoe, and the evidenoe on the reoord is 
not deemed sufficient by the appellate Court, 
the latter does wrong in refusing the evidenoe 
whioh was exoluded by the first Court. BRIJ 
800NDUR ROY v. BiBEE KAIMOONNISSA, 

23 W.R. 63. 

(16) — Taking of additional evidence when 
required by appellate Court. — Whpn a lower 
Court disposes of a oase upon the merits as 
proved by evidenoe not legally admissible 
against the defendants and the appellate Court 
considers it proper to allow the plaintiff to 
adduce further evidenoe, it may either take 
suoh further evidenoe itself, or send tbe oase 
baok to the lower Court to take suoh evidence. 


; Appellate Court— continued. 

Additional evidence on appeal — ctd. 

piir!! Y ^c UR1IA o H Mozoomdar V, rajah 
buran Kishen Singh, W.R F.b. m. 

(17) — Civ. Pro. Code, 1859, s. 355— Evi- 
atnce.-On an appeal to the High Court, that 
Oourt. acting under tbe power comerred by 

of the L ° de ° f Cmi Procedure, Act VIII 

or Ib59. ez meio molu. called for and examined 
fresh witnesses. Held, that such power 
should be cautiously exercised, and tbe reasons 
r exercisiug it reoorded or minuted by the 

fV gb Court the proceedings ; as, first, the 
witnesses may be such as the parties to the 

n*™ do not w,sh to call ; and, seoondly, the 

ma / D0t be sufficiently extensive 

° p L nLt he 6D ^ 9 ° f j U8t,oe - 8REEMANCHUN- 

evidence— Review— Act VIII of 
fiehtiv 35 ' 5 ~ T . he Privy Coun °" should not 

ghtly aomit fresh evidenoe GOBIND SUN- 
p A c RI 2 !? EBIA v * JAGADAMBA Debia, 3 B.L.R. 

I 

mn^!Zi EXamining defe * d *nt ™ appeal on 
! Tn Z) eviae ^ nce - A ^ VIII 0 f mg, s. 355 - 
Illegal procedure.- A Judge examining in 

! ^PP cai ^aefendant who failed to give material 
evidenoe whioh he might have given in the 
£ 0Urt be * ow acts erroneously. JUGOBUNDHOO 
! 22$* V ‘ G0LUCkChunder Holdar, 10 W.R. 

! A Additional evidence— Appellate Court — 

fion*u Pe a ,! e CoUrt ought nofc t0 rece »ve addi- 
tional evidenoe not before the Court of first 

bfl rpU? 0 ? 1 8 8Pe ° iaI reaS ° D Whi0h ^OUld 
be recorded. JOOG MAYA DEBIA v Ram 

CHUNDER CHATERJEE, 10W.R. 378. 

! j^) Reasons to be stated for taking fresh 

So Z C l7leZu Ur t~ A l0Wer a PP ella te Court 
should state fully its reasons for calling for 

«»»* "2 b tbi“ s s®- 

So“ w A ^m Nv - KlSHEMira 

^—Recording reasons for reception of fur - 

ot^ffirt J hpr nCe ^^° n ^l^ OW ^ or their reception 
of further evidenoe by an appellate Court it is 

C M e T 9ary that fcbe reasoQS doing so 
should be recorded. Mr. W CHARnma „ 

ajeet Singh, 12 W.R. 32 . har don v. 

VIU 0 ' 1359 ' s - 355- Admit. 

ston of additional evidence by appellate Court 
• Itls *rregular for an appollate Court to re- 
oeive, without very substantial reasons evi 
denoe, however material and important n rt f 
produced in the lower Courts But the 

°° u h rt de H ollDed t0 8et asi de a decision based on 

of thn r' I oi 6D ,° e '>,T the Bround ‘bat the decision 
of the Court below was justified by sufficient 

evidence mdependently of the evidenoe impro 

B AN 7 WABi m GOB™D M ^Sit t JA °i DIND »A 

HINI DASI, 8 bK Spp. A B D 4 D -lI B B .| A f 9 4TA - 
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1 . — Additional evidence on appeal cld. 

( 25) — Civ. Pro. Code , 1859 , s. 355 -Reasons 
for admitting fresh evidence on appeal The 
provision of the Code of Civil Procedure (Act 
VIII of 1859, s. 355) which requires the 
Judges who admit frosh evidence on an appeal 
to record their reasons, though not a condition 
precedent to the reception of the evidence, is 
yet one that ought to be strictly complied with. 

Gunga gobind Mundul v. The Collec- 
tor OF THE TWENTY-FOUR PERGUNNAHS, 

7 W.R. 21, P.C. = i 1 M.I A. 345. 

(26) — Civ. Pro. Code , 1859 . s. 359 -Record- 
ing reasons for additional evidence — Necessity. 

—It is the duty of the Court to record its 
reasons for additional evidenoe taken under 
s. 355, Act VIII of 1859, but it is not a 
condition precedent to the admissibility of 
the evidence. BANEE PERSHaD v. LALLA 
JOGESSUR DAS, 11 W.R. 47. 

(27 ) — Defendant’s evidence imperfectly taken 
in first Court — Civ. Pro . Code, 1 oj9. $. 355 — 
Judge to examine defendant and record reasons. 
— Where the evidence of a defendant in the 
first Court has been so imperfectly taken that 
the lower appellate Court can form no decision, 
the Judge under a. 355, Civ. Pro. Code, 1859, 
must himself examine tho defendant, and record 
his reasona for so doing. MOHESH CHUNDDR 

Doss v. Madhub Chunder Sirdar, 13 W. 

R. 88. 

(28) — Record of reasons for sending lor evi- 
dence — Procedure.— h Judge sending for a map 
or other evideDoe must reoord his reason for 
doing so, and this evidenoe must bo received 
in the presence of the parties in open Court 
and afterwards kept in the reoord. GUNPUT 
ROY v. Ram DEVUR ROY, 21 W.R. 416. 

(29) — Discretion as to fresh evidence . — 
Although fresh evidence of faots should bo 
rarely required by appellate Court, the matter 
is within its discretion. 8HOOKRAH 8IIAIKH 
V. NUND UOOMAR BANERJEE, 28 W.R. 246. 

(30) — Additional evidence , record of , by lower 
appellate Court — Interference by High Court — 
Civ. Pro. Code , s. 568. — Where an appellate 
Court, though it is not satisfied that the 
evidenoe is necessary either nndor cl. (a) or (6) 
of s. 568, sr ill allows additional evidence to be 
taken, the second appellate Court will interfere ; 
but where this does not appear to be tho case, 
and there is simply an omission on the part of 
the appellate Court to reoord its reasons for 
allowing additional evidenoe to be taken, the 
second appellate Court will not interfere. 

Hafiz abdul Karim v. 8ri Kissem Rai, 
11 C. 139. [R., 1 O.O. 199.] 

(81) — Record of additional evidence by first 
appellate Court, — Civ. Pro. Code. 188V. a. 568 — 
Provision directory only — Procedure in second 
appellate Court— The provision of s. 668 of the 
Civ. Pro. Code, as to an appellate Court record- 
ing its reasons for admitting additional evidenoe, 
is mandatory or directory merely , and not 
imperative . The reoord of additional evidence 


0 
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by a first appellate Court will not make the 
hearing in the second Court a first appeal, so as 
to allow the parties to go into faots. GOPaL 

Singh v jhakri Rai, 18 C. 37. (7 M. 52, Not 
F.) [F., 24 C. 98.] 

( 3 - 2 ) — First Court’s refusal to summon witnes- 
ses of pi Am iff —Additional evidence on appeal — 
s 355, Civ. Pro. Code , 1859 — The first Court’s 
refusal to summon five of plaintiff's witnesses, 
notwithstanding that it postponed the oase for 
10 days, although fifteen other witnesses were 
present, is a 9uffioient reason within Act VIII 
of 1859, 8. 355, for the lower appellate Court 
to *end for aDd take their evidenoe. ABELAKH 
ROY v. GUGOUN BHUGGUT, 22 W.R. 268. 

(33) — Act VIII of 1859, s. 355 -Additional 
evidence in appellate Court. — Where the lower 
appellate Court M considered it necessary, for 
the purpose of proper deoision ” to examine 
certain Dersons, held that it was a sufficient 
reason within the meaning of s. 355, Act VHI 
of 1859. for requiring tho additional evidenoe. 

radhanath Dhubi v. Ram Gobind Pal, 

6 B L R. AC 218. 

(34) — Rejection of evidence taken by appellate 
Court in presence of parties — Record of reasons . 

— Evidence taken by a lower appellate Court in 
the presence of parties or their agents should 
not be rejooted on appeal, merely because Ihe 
Court omitted to reoord its reasons for admitting 

it. bhugwan Chunder Ghose v. Raj 
COOMAR GOOHO, 13 W.R. S03. 

(35) — Appeal — Practice — .fopisfrrtfton — 
Certificate of sole registered after decree but 
before appeal. — The plaintiff, as purchaser at a 
Court’s sale, sued in 1871 for possession of 
certain immoveablo property, and put in evi- 
dence a sale certificate, dated 20th September, 
1865. The claim was disallowed on the ground 
that tbe certificate was not registered, though 
registration of it whs compulsory. On the 9th 
February, 1875, the plaintiff filed an appeal in 
tbe High Court against that decree, and on the 
26th July, 1875, applied to that Court for per- 
mission to give in evidouce a new certificate of 
sale, issued on the 1st February, 1876 
regarding tho same property as that to which 
the certificate of the 20tb September, 1865, 
related, Held that, as the now oertifioate was 
issued after tho first Court had made its 
dooree, tho High Court ought not to reooive 
it, or to suggest or facilitate any application 
to the lower Court for a review of its decree 
on documentary evidence which had no 
existence when that Court made suoh deoree. 
Quwre. — Whother, under the oiroumstauees of 
this case, tho Subordinate Judge, whoiesuod the 
new certificate of the salo on tho 1st February, 
1875, ought to have so issued it in order that 
tbe plaintiff might register it. the plaiutiff 
having already lost, by his own laohes, the right 
to register the original certificate. Qucere — 
Whether the Court of first instance ought to 
have received the seoond certificate if it had 
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been issued and tendered in evidence subse- 

7 - th .° filing of the suifc . but previously 
to the original hearing. LALBHAI LAKHMIDas 

r n r VA o« Ml ? Kamaludin HUSEN KHAN, 12 

B B 47 % 10 B. 444 ; fl ,’ 9 


- n 6 J~ G ; Pr ° Co f e ' l SS2,s.l42 A- Evidence 

Sibil ■ t , re: “ ted by fi rst Court as znadmis - 

0f docume continuing on record. 
Where a dooument produoed and tendered in 
evidence by the defendants was rejeoted by the 
first Court with an endorsement showing why 
t was rejected, but, however, on aooouotof some 
oversight on the part of some offioer of that 
Uourt, or by reason of the defendants not having 
asked for the return of the document, it was 
a lowed to remain on the record, the mere fact 
of its being fouod among the papers could not 
be taken to have avoided the necessity whioh 
the defendants were under to tender it in evi- 
dence to the lower appellate Court, if they 
wanted to r.ly on it. HAR GOBIND v. NON! 

Bahu, 14 A. 336 = A.W.N. 1892, 42. 

(37)— Ciu. Pro. Code . s. 568— Fresh evidence 
■—Discretion of Appellate Court.— The Appellate 

Court might take fresh evidence or direot the 
lower Court to take it, where th« evidenoe has 
been taken so imperfectly by the Court of first 
instance that the Appellate Court oannot pass a 
satisfactory judgment, on the issues raised in the 

*r 90 m s . rinivasachar1ar v> -Rangammal, 

AO XU • 


Jo S lZ 0i l Pro • Code {Z1V ot 18821, ss. 562. 
obd, 569— Exclusion of evidence, by Court of 

first instance , whether sufficient ground lor 
reversal of decree— Additional evidence, record 
of.— Where there has been a trial and adjudica- 
tion on the evidence taken by the Court of 
first instanoe and the issues have been deoided 
and decree passed, on appeal from suohdeoreeit 
is not oompetent to the appellate Court, to 
reverse such decree and remand the case for 
re-trial, simply on the ground of the exclusion, 
by the lower Court, of certain evidenoe whioh 
the parties had desired to produoe 8. 562 of 
the Civ. Pro. Code is inapplicable to suoh a 
case. The proper oourse for the appellate 
Court to take would be to act either under 
s. 568 or s. 569 of the Code by itself taking the 
evidenoe considered to have been wrongly 
excluded or directing the lower Court to take 

it. Seshan Pattar v. Seshan Pattar, 
23 M. 447. (23 M. 445, D.\ [R. t 30 M. 54= 16 

M.L.J. 479=1 M.L.T. 268, F.B ] 

(39 )— Reversal of decision on preliminary 
poi>its — Appeal — Re-trial of suit on merits — Evi- 
dence of defendants — Admissibility . — Where a 
suit is re-tried on its merits after reversal of 
decision on a preliminary point, evidenoe may 
be received even from defendants who have 
appeared, and a fortiori from one who has not 
appeared. KOONJ BEHAREE AWESTEE v. 

Iabinee KantLahoree, 8 W.R. 285. 

C. II— 4 
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tr °' pa y ment °f rent— Decree in 

Addition?! by Appell *“ Court- 

cinn? L ldence -—A- decree phased in a pre- 

W j? 8n “ deolar *' s tent payable by 

him 1 ev ' dei ; oe of th e rent still payable by 

a^eul^hv^b la “ dlord p]eads ‘hat the jumma, 
“ d , “ by tbe deocee . has since been altered 

a Jnda ■ dS 10 prOT,DB the P lea - In an appeal, 
L2lrr f ,r", tak; additional evidence 

evidence being taken "chundbbVoomab Roy 

« 2 £ E a°r“ ia 

sion l b?Z e ? d A r °f evid , ence h v defendant — Deci- 

DuiZ JaL?! 0 , T WUt recelvin « evideuce- 

fira tinitiT i , Co “^-When the Court of 
nrst instar.ee deciaes * case jo favour of a Hp 

a!i n ow hfm^t?’ o f° 6 A o p e a 1 6 s'h o u Id 

ssaSSSf-s 

(1%)— Defendants taken unawares by ts<a«- 
P race dure. Lower Appellate Court which 
oonsiders defendants taken unawares as^o nn 

anT "o" T 8h ° U ' d oa " *>' -idenoe 

MOOK ER ., E E%.HU80PERSH^D E RoY 1 f'HOW 

DHRY, 23 W.R, 99. “ A1J KOY CH °W- 

-0?l7ltoi-7tri U J’ J 0! d °‘™™tary evidence 

Where noohiem dl 01 a WMate Court.- 

bilitv bj tl0D WH8 takeQ as t0 tho admissi- 

deorL and U th e 8V J den0e ' ln this ease a 

aeoree, and the plaintiff and the defendant 

the V n e o re8 5 60tiv6ly Put in portion, of 

the proceedings in regard to that decree and 

having referred to and built up arguments upon 

those different portions, tbe appellate Court had 

/or dissolution of marriage on the 
euid adu lter y— Production of additional 

ififiQ 6 o n m Ppellate Coun-See Act IV or 
869, ss. 3 (2j, 55, i A. 306 = A.W.N. I 882 T 86 

2.— Duty of Appellate Court. 

tk ( e "Js-fZZns i::zil7ft g rr r°? 

or anted — Tr io n 2r\ n ^ s belief actually 

Court merely to stated' T ms not*” Appel ! a,e 

vP “ 

the deoree of the Court h.i l ° m ® teIy sst aside 
State the relief aotuaUy 

AVETCHE CHETTY, r. y B.r?8 9 3- 1 900 890 

Pro! Code?i 882 °s appeal ~ Civ - 

Court of first ^appea/ ^o” oonslder 9 the ^pleaB^ in 
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Appellate Court— continued. 

2.— Duty of Appellate Court— continued. 

appeal before it, to examine the evidenoe for 
itself, and to express its own view as to the 
weight and value of the evidence with special 
reference to the requirements of s. 574, Oiv. 
Pro. Code. The provisions of that section are 
imperative and require the Court not only to 
have present to its mind, but also to state in 
express terms, the various points in the case, 
and after going fully into the evidence and 
after weighing it, to pass a decision on each 
material point. M AH* DEO PRASAD V. 8ARJU 

Prasad, A W N. 1886, 171. [ft., 9 A. 26, 8 

A. 576, F.B.] 

(3) — Disposal of appeal — Method of. — An 
Appellate Court should not merelyrun through 
the grounds of appeal The points lor deoision 
should be clearly sot out, with the determina- 
tion of each, and the reasons. Unless the 
lower appellate Courts do their duty by deal- 
ing thoroughly with the cases before them,muoh 
trouble and expense are oaused to litigants, as 
the unsuccessful party is sure to take advantage 
of any omission to come up in revision, and 
the application has to be admitted, because 
the lower appellate Court has not made it 
clear that the case has been properly considered 
and disposed of. CIVIL REVISION NO. 48 OF 
1893, U.B.R. 1892=3 1896, Yol. II, 6. 

(4) — Method of dealing with questions of fact 
in appeal . — In dealing with questions of fact 
whioh turn entirely upon the evidence given on 
the trial, the High Court ought not merely to 
consider whether the lower Court has come 
to the same conclusion as that to whioh it 
should have come, if it had originally heard the 
witnesses, but, before reversing the deoision, it 
ought to bo satisfied that the Court was dearly 
wrong. OOTUM v. MULLICK GHOLAM 
HOSSEIN, 2 Hay 339. 

(51 — Appellate Court need not look at evidence 
generally— Decision of lower Court only to be 
considered . — A Judge of appeal is not an arbi- 
trator required to look at evidenoe on both 
sides, and determine whioh is preferable : he 
has to deal with the deoision of a properly- 
constituted Court, whioh, if not shown to be 
erroneous, ought to be affirmed. SHETABDEE 

Biswas v. Molamdee Mundul, 23 W.R. 
30. 

(6) — Not bound to meet every argument of lower 
Court — Remand for meagreness of judgment 
of lower Court . — An appollate Court is not 
bound to meet categorically every argument 
advanoed by the first Court. The meagreness of 
the lower appellate Court's judgment war- 
rants a remand only when the judgment does 
not show that the evidenoe has been considered. 

Krishnendro Roy Chowdhry v. Digum- 

BUBEE DEBIA, 16 W.R. 18. [R., 21 W.R. 360.] 

(7) — Necessity for first appellate Court to exa- 
mine grounds stated by first Court. — A mere 
general and sweeping statement of opinion is 
not a sufficient disposal of an appeal pending 
before a Coart of first appeal. It is the duty 


Appellate Court— continued. 

3. Duty of Appellate Gourt — continued . 

of the Court to deal with the matter of examin- 
ing the grounds stated by the first Court, and,, 
if it differed in its conclusion, showing that 
those grounds were not supported by evidence 
or that they were insufficient in themselves, or 
that they were overbalanood by other considera- 
tions arising out of the proved or admitted cir- 
cumstances of the oase. RAJA SETH GOKULDAS 
V. MT. JANKEE, 9 C.P.L.R. 142. [R., 2 N.L. 

R. 87], 

(8) — Conditions of interference with first 
Court's judgment.— The duty of the appellate 
Court is not to interfere with the judgment of 
the first Court until it is perfectly satisfied in 
its own mind that the conclusion arrived at by 
the first Court is erroneous- If there is ary 
doubt in the case, the benefit of that doubt 
ought to be given to the respondent and not to 
the appellant, for it must bo presumed in law 
that the judgment of the lower Court is right 
until theoontrary is shown. No doubt the ap- 
pellate Court may make further enquiries, but 
suoh enquiries oughtto be made with discretion, 
aod only in those oases in which the appellate 
Court finds itself unable to do justice to the 
parties on the evideuce and materials as they 
stood upon the record. TAYUBUNNISSA BlBl v. 
SHAM KISHORE ROY, 7 B L.R. 621 = 18 W.R. 
228. 

( 9 )— Appeal— Exercise of judicial discretion 
by lower Court, appellate Court how far bound 
to interfere with . — Whenever an appeal against 
an order based on facts is given from a subor- 
dinate to a superior Court, the discretion vested 
in the former is absorbed in the latter whose 
duty, therefore, it is to weigh the faots whioh 
form the basis upon whioh the subordinate 
Court proceeded and arrived at its own inde- 
pendent conclusion. The mero oiroum9tanoe 
that the lower Court is vested by law with 
judioial discretion does not by itself debar the 
Court, to whioh a first appeal lies, from 
reviewing the faots and judging for itself, and 
this even where the lower Court has aoted after 
proper enquiry and dne consideration of the 
faots put before it, and not oaprioiously or with 
prejudice. KlRANI AHMEDULA v. SUBABHAT, 

8 B. 28. (R., 19 B. 790.] 

(10) — Judgment upon finding of facts. — An 
appellate Court should, in every oase take into 
consideration the advantage the Court of first 
instance has had in seeing the witnesses and 
observing their manner of giving evidence, bat it 
is bound to exercise its own judgmeut upon th» 
evidence. N.LO.N. CHAKAPPA CHETTY v. 
Maung SHWE Pa, L.B.R. 1893—1900,61 
(L.B.R. 1872—1892, 314 and 418, R.) 

(1 1) — Caution to be used by a Court of Appeal 
in reversing a first Oourt's finding of fact on 
oral evidence . — If, in the Court of first instanoe, 
there was olear and distlnot evidenoe upon th» 
one side, and possible evidenoe whioh the appel- 
lant might think to be as olear and distinot 

l upon the other side, nevertheless, if the Judge* 
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Appellate Coi/r*— oontinued. 

2.— Duty of Appellate Court— continued. 

in his discretion, having the opportunity of 
seeing the witnesses, and of observing their 
demeanour, has come, on the baianoe of testi- 
mouy, to a clear ana decisive conclusion, those 
vvno undertake to reverse that conclusion on 
the ground that the Judge has erred in giving 
credence to the one class of witnesses rather 
than to other, undertake an almost impos- 

n* r Toil AUNGRl v * Chandra 
De. L.B.R. 1872-1892. 314. (Alice and the 

Princess Alice, L. R., 2 P. C. 245. F.) [R., L. 

fQof'.A 8 ? 3 ”' 1900 ' 64t 209 - 1872- 

416 ] 

(12J — Lower Burma Courts Act.— It is im- 
probable that a trader would have lent so large 
a sum of money on a verbal deposit. Caution 
to be used by a Court of civil appeal in 
disturbing a finding of faot by a Court of first 

r n n a D C l' 0 ^ UX ALLY v. LaLL MAHOMED, 

—1900, 2 ” f 1892, 416 ' [/i '’ L ' B ' H 1893 

(13 )— Appellate Court— Finding of fact by • 
lower Court . — A Court of second appeal is 
bound by a finding of faot of the lower Court. 

Fakir Lal Goswami v . w. C. Bonnerji 

4 C.W.N. 324, 

14)— Privy Council , practice of— Appeal on 
questions of fact.— The rule of the Privy Coun- 
cil not to disturb a judgment of a Court in 
India upon a question of faot, unless it is dear 
from the probaoilities of the oase that the judg- 
ment is wrong, however necessary as regards a 
Court of Appeal far removed from India, would 
hardly be extended as one equally necessary 
and applicable with the same strictness to a 
Court of Appeal in India. 8ARODA SOON- 
DERY v. TINCOWRY NUNDY, 1 Hyde 223. 

(15) — Credibility of witnesses — First Court's 
decision important.— In cases turning on the 
credibility of witnesses, the Appellate Court 
gives great weight to the deoision of the 
Courts below. WOMESH CHUNDER ROY V. 

Deendayal Poramanick, 2 Hay 12. 


(16) — Credibility of witness— First Court's 
opinion entitled to weight. — On question of 
oredit due to witness, the opinion of Courts 
which witnessed the demeanour of witness is 
entitled to the consideration of the Appellate 
Court. Gopee Nath Mookerjee v. Bod- 
DHUMUNTMAL, 23 W. R. 26. 

(17) — First Court believing testimony of wit- 
nesses— Duty of Appellate Court for discrediting 
them. — Where oredit has been given to wit- 
nesses by the Court of first instanoe, the lower 
appellate Court must state its reasons for dis- 
believing them. MUSSAMUT HOYMOEUTTY 
DOSSEE V. 8REEKISHEN NUNDEE, 14 W.R. 
88 . 

(18) — High Court , practice of — Appeal on 
questions of fact— Credibility of witnesses. — The 
High Court, sitting in appeal on questions of 
faot, was guided by the same rules as those of I 
the Privy Council when they sat upon motions I 


Appellate Court— continued. 

2.— Duty of Appellate Court— continued* 

l " a ' 3 lcom the old Supreme 
T *J a ^'e h Court, sitting iu appeal, will 
not disturb a judgment upon a question as to 
the credibility of witnesses, unless it be mani- 
festly clear, from the probabilities attached to 
certain circumstances in the case, that the 
Court was wrong in the conclusion dratvn from 
such evidence. The High Court, sitting in 
appeal, will look upon the decree of a Judge as 
to faots in the same light as the verdict of 
f * 3Q d, though some of the reasons given 

RfA he o 00D( ! 1USi0Q arrived at be erroneous, the 
aigfa Court in appeal will not say that the 

deoree is against the weight of evidence, if 

w5l 0 i eDC reason {or su °h aeoree still remain. 

CHUCKERButty V. MOHESH 
CHUNDER Ghosaul, 1 Hyde 105. 

(19)— Distinct findings— Appellate Court- 
Conjecture.— The Appellate Court ought not 

finA? t0 disturb the distinct 

findings of the Judge of the first Court who had 

ly exataiDed fc he witnesses. Lal RlAHO- 
JJ® 1 D ^ PARI v - SHOILA BEWa, 11 C.L.R, 
104. [R., 7 A. 649, F,B. = A.W.N. 1885, 151.] 

nJl W- R * v f rs * 1 o f decision on important 
question of fact— Record of reasons.— An Appel- 
late Court in reversing a deoision on an impor- 
tant question of fact must show distinctly its 

Meah 17 W.R OD S37 MUNSOOB BIBEE V ' ALl 

r n T)Zf PPeal ° n nerits-Dutp of Appellate 
Court to form judgment on facts and give reasons. 

When the Legislature gives an appeal. 

nf\h« h l o° f a oa8e ’ a ia the duty 

of the Appellate Court to form its own judg- 

ment upon the facts and to give its own reasous 

s . n( hngs. The addition of a new maker 

to a joint and several promissory note, after 

issue, is a material alteration which makes it 

1900 P .V' Mya MYA1NG, L.B R, 1893- 
J«uu, 343. ( Gardner v. Walsh, 8 E. & B. 83, 


W) -Confirming Lower Court's findinq— 
Reasons to be given .— The Court of appeal 
must give its own reasons for arriving at the 

X ‘\ d n ea and it; i3 D0t eD0U e h to record 
what the first Court had found and to add to 

dif/o'J <!L R6 I*u ra ^ way tBat t* 1 see s no reason to 
RTNnn o, ‘0*0 findm 8 - MAN SlNGH v. BHUF 

SHAtfu 18 „ 82> aI “°. PlB WALI 

P R 1886 8 ? ' 91 P ' R ' 1882 ‘ Note ' 29 

(23 )— Judgment 0 / Appellate Court.- An 

Ap ?® llate 0ourt 18 b °°nd to state the grounds 
where ^° ourrenoe wlth » Lower Court’s finding 
7enee tr i~v UpP ° rted by no aatisfaotory evi- 

&£ a 5“°r DER GH08E v - Nund 

m Jnt > Z C ,Z' l Pr0 ’ Code < I877 > «• 552 — Judg- 
3 / 0 , (A. P T tS ,0r d “ e ^ination and rea- 
hnnnH co ncluuon . — A Court of appeal is 

X 6 disposed of under e. 561 of the 
0 Of 1677, to pass a judgment stating the- 
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Appellate Court— oontinued. 

2.— Duty of Appellate Court —continued. 

points raised in the appeal and giving its reasons 
for the findings arrived at. BADRUDDIN v. 

Fatteh Muhammad, 24 P.R. 1881. (100 

P R. 1879, F ) 

(95) — Bensons for agreeing with lower Court 
on question of fact — Where a case turns on 
weight of evidence, the Appellate Court is not 
bound to give reasons for agreeing with lower 
Court on question of faot. 8YUD SHAH 3£K- 
BAL HOSOEIN V. BUNSEE SAHOO, 29 W.R. 
12 . 

(26) — Appellate Court agreeing with the 
Lower Court— Reasons given by the Lower 
Court found sufficient— Reference to the same 
sufficient— Contract to sell— Sale on approval— 
Contract. — Where the Appellate Court finds 
that the points urged in appeal were disposed 
of by the Court below which has given suffi- 
cient reasons to support its deoision, it can 
adopt those reasons as its owa by reference to 
the Lower Court’s judgment, without stating 
those reasons at length, and need not set out 
every argument urged before the Court and its 
reasons for overruling it, Where a dooument 
runs thus “ 8tb Maroh, 1882— Received from 
M.8. two seers of blue stones to the value of 
ten thousand rupees ou approval for oue week 
at my risk, after which the stones to bo either 
returned or purohased outright by me, ” it 
amounts to a contract to sell, though not a 
oomplete 'sale on the 8th Maroh and the con- 
trast was to sell all the stones for Rs. 10,000, 
on approval, and the defendant oould only be 
released by returning the whole when the time 
allowed for approval expired. POLLAUD v. 

Muhammad 8adik, 28 P R. 1886. (91 P.R. 
1882, R.) 

(27) — Interference with part of decree not 
appealed.— Au Appellate Court should not in* 
terfere with a part of a decree not apDealed 
against. MA TON v. MAUNG Lu, U.B.R. 
1892—1896, Yol. II, 7. 

(28) — Nature of a suit— Plaint — Pleadings . — 
In dealing with a suit, the Appellate Court 
must look, not to the mere wording of the 
plaint, but to the issue whioh was settled for 
trial, and to the manner in whioh the ease was 
dealt with by the lower Court or Courts. RAJA 

Rup Singh v Rani Baisni, 7 A. l. P.C. = 11 
I. A. 149= A. W N. 1884, 246 = 4 8ar. 833. 
[R., Ill P.R. 1900. 2 L.B.R. 4.] 

(29) — Appellate Court, decision by, on differ- 
ent point — Question important to parties not to 
be ignored.— An appellate Court should not 
ignore a question whioh was treated i\9 most 
important by both parties to the suit and by 
first Court and decide the oase on a totally 
different point, LUCKHEE DOSSEE v. MA- 
HOMED AFZUL, 2 W.R. 2. 

(80 )— Express determination of point appealed, 
— An appellate Court is bound to expressly de- 
termine the point on whioh the appeal was pre- 
ferred. HURRBHUR MOOKBRJEE V. OOMA 
MOYE DOSSIA, 12 W.R. 625, 


Appellate Court— oontinued. 

2. — Duty of Appellate Court— continued. 

(3D — for share of ancestral property— 
Appellate Court to try same issue as lower 
Courts.— In a suit for a share of ancestral 
property, where the first Court tries whether 
the plaintiff ever had joint possession and dis- 
misses the claim as barred by limitation, the 
Lower Appellate Court is bound to try the same 
issue. GOPAL CHUNDER OHATTERJEE v. 
KAJ COOMAREE DEBIA, 4 W.R. 101. 

(32) — Duty of Judge to consider matters urged 
before him— Appeal— False statement— Spurious 
document — A Judge i* bouud to go into ail 
matters raised before him id an appeal, even if 
appellant appears to have made a false state- 
ment, aod seeks to palm off a spurious doou- 
ment. JEANUND CHOWDHRY V. 8YUD 
ABDOOL LUTEEF, 15 W.R. 243. 

(33 ) — Decree for rent — Under tenaiits — 
Where a person holds decrees for rent against 
his under-tenants, ho is bound to pay in his 
turn to his superior holder. And, wheu the 
superior holder brings a suit to recover arrears of 
rent due. it is no answer to say that he has 
not been able to executo the decrees whioh he 
had against the under-tenants. An Appellate 
Court should not ordinarily travel beyond the 
record, or take up points whioh are not the 
subject of appeal before it. KaSHINATH ROY 
CHOWDHRY v. ROY DWARKANATH CHUCKER- 
BUTTY, 7 W.R. 61. 

(34) — Decree in favour of respondent — Cross- 
objections not filed — Duty of Court. — Tbo Appel- 
late Court must not accept the (aots found by 
the Court of first instance as inooutostably 
proved, iD a oase where a decree is in favour of 
the respondent, for the simple reasou that no 
cross objections to the decree under s. 661 of 
the Civ, Pro. Code, have beon filed by the res- 
pondent. BHOGJf v. BAPUJI, 13 B. 75. 

(35) — Lower Court bound to folloxo particular 
law proceeding contrary to if — Rectification of 
error, — If a Lower Court, with power under a 
particular law only, passes an order opposed to 
the prooodure onjoined in that law, it is the 
duty of the Appellate Court at ouoe to reotify 
the error of the Court bolow. HURKE BlND- 
HOO MYTEEBHOOMEK v Sooujo Monee 
Pat Mahadaye, 4 W.R. Act X, Rut. 37. 

(86) — Decree by lower appellate Court— Satis- 
faction of decree directed to be made from sale- 
proceeds — Ascertainment of value of property to 
be soli— Execution dspartment.—h lower 
appellate Judge decreeing a suit iu satisfaction 
of a deoreo holder*e claim from the procoods of 
a house should himself determine and adjudge 
the value of tho house, and not refer that duty 
to the exeoutiou department. LALA MITTER- 

Jeet Singh v. sonatun Doss, 18 W.R. 124. 

(37) — Cin. Pro . Cork, 1859, s. 359 — Compli- 
cated facts— Compliance with section . — The 
terms of s. 859, Civ. Pro. Code, 1869, should be 
complied with by Appellate Courts where the 
faots of a oase are oomplioated. TATUR KH AM AS 
v. Lose Nath, 15 W.R, 181. 


57 


THE ALL INDIA DIGE8T. 


58 


Appellate Court— continued. 

— 2.— -Duty of Appellate Court —continued. 

(°8) ~~ A ppenl— Evidence rejected in -part bp 
first Court— Duty of appellate Court to examine. 

A plaintiff obtaining a decree whioh is 

appealed against > s not bound to bring a oom 

plaint because the Court of first instance does 

not accept a portion of the evidence ; but the 

Appellate Court must examine such portion. 

OOMABUTTE v. PARUSHNATH PANDEY, 15 
W.R. 135. 

(39 ) — Presentation of appeal petition on in- 
sufficient stamp— Rejection— A petition of 
appeal, if presented on a paper insufficiently 
stamped, must not be rejected, but the appellant 
must be required to supply the deficient stamp 
duty. ANUND MOHUN GHOSE v. DOORGA 

Doss Dutt, W.R. 1864, Mis. 4. 

(40 ) — Partial appeal— Determination of the 
question in appeal —Where in an appeal against 
part of a decree the party in whose favour the 
decree is made, is made sole respondent, the 
Appellate Court has only to determine whether, 
as between appellant ard respondent, the order 
of the first Court is correct. KlSHORE SINGH 
V. POOKHUN SINGE, 10 W.R. 432. 

(41) — Event happening after the passing of 
order— Appellate Court , duty of— Decree holder , 
purchaser— Ex parte decree, setting aside— Sale, 
reversal— Order setting aside ex parte decree , 
reversed — A Court of appeal is not only com- 
petent, but may, under certain circumstances, 
be bound to take cognizance of an event, 
whioh has happened since the order, questioned 
on appeal, was passed by the Subordinate 
Court. When the decree-holder is the pur- 
chaser in execution of an ex parte deoree, upon 
reversal of tho deoree, the sale falls through. 
The fact that, before the judgment-debtor 
applies for reversal of the sale, the plaintiff 
suoceeds in obtaining another decree of similar 
oharaoter against the defendant, does not valid- 
ate the title based upon the deoree whioh has 
been reversed. But this does not apply when 
the order or reversal of the deoree is set aside 
by a superior Court and the deoree is ultimately 
restored. HAZARI MULL v. JANKI PROSAD, 
6C.L J. 92.(27 C. 810, D.\ 31 C. 499, R.) 

C F., 6C.L.J. 662, 6 C. L. J. 102.] 

(42) — Appeal barred by law — Power of Appel- 
late Court to interfere — Jurisdiction . — Where 
an appeal is barred by law, an Appellate Court 
cannot interfere in any matter legitimately 
arising out of the case, uuless there is want of 
jurisdiction. KURUM CHAND KOBEEAH v. 
HUREE MOHUN GHOSE, 2 W.R. Mis. 45. 

(43) — Submission of evidence at hearing in 
open Court — Right of parties. — The Judge of 
aa Appellate Court should allow the parties or 
their pleaders to submit the evidence at the 
hearing in open Court, with every comment 
and argument they think neoessary. LABBA 
JUGGESSUR SAHOY V. GOPaB LABB, 15 W.R. 

54. 


Appellate Court— continued. 

2.— Duty of Appellate Court— concluded, 

after recording that many of the witnesses for 
the defendants were unnecessary and so refrain- 
og from examining them, the Court of first 
instance has dismissed the suit,— the first 
Appeffate Court, before reversing the decision 

0ourfc ’ discrediting the evidence of 
the defendants on its record, should afford the 
defendants an opportunity to supplement the 

8 lven >? the first Court, by the testi- 
mony of those witnesses, whom that Court had 

Annfiiw n UDnQoea9ar y to hear. The lower 
^°u Urt u mU8t ptoceed Wlth the oase. as 

examme W r b h° h \ ® ^ Courfe faad refused to 
KHmi 068869 fceDdered b y the parties. 

^q- D | A w B m K ?q 8 m v ‘ 1mam ali Shah. 9 A. 
339 — A.W.N. 1887. 61. [ F ., 22 B. 253.] 

ha PP 3DiD g a *ter the passing of order 
ohallenged in appeal— Duty of— See GiV. Pro 

CODE, 1908, s. 47, O. XXI, r. 90 6 b L j! 

See Civ, Pro. Code, 1908. O. I rr 8 m 
10(2), (3). 5, 11 . 10 (4), O VII rr l a V* 

6. .. 107 (2), O. XXII, t B 

See Civ. Pro. Code. 1908, o. xxr, r. 63, 

Ci'v Pro.'hode. 1902 ~ 1903 - Vol. II. 

utooT"'! 8 ™ roa-MJSCEn- 

T?wvT^° e ~ Tryin? different suits together 

-See Evidence-misoellaneous, a c l. 

49 S P 8 R J IS7 G 3 MENT_F0RM AND C0NTEN TS, 

L/^oTiim? 1 d T 0ree by—See Judgment— 
189* 668 Judgment, l.b.r. i 87 2— 

See Mortgage —Redemption, 6 B.h.c. 

A .Vi y. 

parte deoree for plaintiff without 

k®. r ‘ Dg uvailable witnesses— Dismissal of 

suit by Appellate Court— Its dutv to remand 
the ease to lower Court to be re-Jried to give 
opportunity to plaintiff to examine all wit 

a 8 w r?9os ?4 A n TI e C ? A ND procedure, 

a.w.JN. 1908, 140 = 5 A.L.J. 468 = 30 A. 367. 

38 See Practice and Procedure, i l.b.r. 

Suits heard together, ev ; denoe in 

Privy Councib. Practice of-pbactioe 

AS TO OBJECTIONS, Marsh 455 = 2 WRP 
C. 19, 9 M.I.A. 287. W.R.P. 

See REMAND, 8 W.R. 303. 
TmN EV 21C C 2?9 Dfli0fcing ~ ,See WIBB-EXECU- 


(44 ) — Omission by first Court to examine 
witnesses — Decree dismissing suit — Appellate 
Court reversing such decree , duty of, — Where, 


3.— Objections first taken in appeal. 

. admission in lower Court— Reces- 

sion *n appeal .— Where parties allow a suit to 
k® °°“f uofced “J the lower Court as if a certain 
fact was admitted, they cannot afterwards in 
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Appellate Court -continued. 

3 _ Objection! firit taken In appeal— eld}. 

appeal question this face and recede from their 
taoit admission. KANAI LALL KhAN v. 
Bashi BHUSON BISWAs, 6 C. 777 = 8 C.L K. 

117. 

<2 1 — Absence of objeotion in lower Court 
■Raising objection in appellate Court. A party 
could not be heard in the appellate Court upon 
item3 to which he took do exception in the 
Lower Court. VENKATA REDDI v. VENKATA- 
•RAMAYYA.lM.H C. 418. [ Diss ., 6 B.H.C. 

A.O. 149. 6 M.H.C. 36.] 

(3) — New question of fact in special appeal. 

A new question of faot oannot be allowed to 

be raised in the speoial appeal stage, with a 
view to form a basis for a presumption which it 
is desired to plead. HUREE MOHUN DASS .v 

'KOOTES8UR GOPE, 24 W.R. 818. 

(4) — Objection in special appeal surprising 
plaintiff. — An objeotion not taken early iu a 
suit cannot be allowed in speoial appeal, where 
it would be a surprise on plaintiff. BAKER 

Mahomed C. seetul chunder Sircar, 
29 W.R. 28. 

(6)— Civ. Pro. Code , 1882, s. 567 —Objections 
not raised before first Appellate Court— Grounds 
of second appeal. — Where the plaintiffs, appel- 
lants in a second appeal, had failed to take 
oertain objections before the first Appellate 
Court, with regard to oertain findings of the 
Court of first instance upon remand, they 
ought not to be permitted to raise those objec- 
tions. for the first time, as grounds of their 
second appeal, beoause they had failed to raise 
those objections in proper time under s. 667 of 
the Civ. Pro. Code. MUHAMMAD ABDUL 
HAI v. SHEO BISHAL RAI, 10 A. 28 = A.W.N. 
1887, 234. 

(6) — Mortgage— Objection to suit not taken in 
lower Courts , taken for the first time in appeal. 
—An objeotion that the appellant ought to have 
enforced his rights inthe previous suit — wherein 
he had been made a party — and, therefore, 
the present suit wa9 barred, — not having been 
raised in the Courts bolow. was not allowed to 
be taken for the first time in the appeal to the 
Judioial Committee. KEDAR L*L MARWARI 
v. BISHEN PERBHAD, 31 C. 832, P.C.=31 I. A. 
57 = 8 C.W.N. 609 = 8 Sar. 809. 

(7) — Grounds urged for the first time at hear- 
ing, admissibility of — In an appeal aeainst a 
decree in a suit bisod nu hundis, the appellant 
petitioned the appellate Court for the first time 
to be heard on two additional grounds, viz , 
(1) that the suit did not lie because the presenta- 
tion of the hundis for paymeut was not 
proved and (2) that no interest ought to havo 
been allowed. Held, neither of the grounds was 
allowable at the hearing of th" appoal. RAM 

Das v. Mathura Das, 6 P L.R. 1903.- 

(fll—gecoud appeal —Grounds advanced for 
first time in second app?al. — Where tho points 
urged in the memorandum of second appeal 
were not raised in tho Court of first iustanoe 
or in the lower appellate Court, held, that those 
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points could not be allowed to be raised for the 
first time in second appeal. BHADORIN v. 
Lachman 8INGH, A.W.N. 1882, 103. 

(9) — Appeal— Admissiblity of plea not put 
forward in first Court. - An appellate Court 
ought not to allow the plaintiff to put forward 
a oase in appeal which he had not set up in the 
Court of firs* instance. DHARAMRAJ KUNWAR 
v. 8UMERAN SINGH, 21 A. 386*»A.W.N. 1899, 

133. 

(10) — Alteration of plea for first time in appeal 
— Alienation of joint family property— Objec- 
tion to alienation by co-parcener not party to 
alienation.— Pont out of five joint owners of an 
ancostral house united in selling a portion of it 
to the respondent. The fifth owner the appel- 
lant-defendant resisted the vendee’s claim to 
possession on the single ground that the pro- 
perty was separate and belonged not to him or 
to any of the four vendors, but to one M who 
had sold it absolutely and exclusively to him. 
Issue was taken on those pleadings, and both 
Courts found in favour of the respondent. For 
the first time, it was pleaded in second appeal 
that, on the finding that the house was joint 
property of the appellant and the vendors to 
the respondent, the sale was bad, as the ven- 
dors were iroompetent to doal with joint estate 
without the concurrence of the appellant. Held, 
that even if the appellant should otherwise be 
allowed to alter radically his detonoe as main- 
tained hitherto in the suit, he still should not 
be allowed the benefit of that plea, for, he had 
himself dealt with the property without the 
consent or oonourrenoe of his oo-sharers, and 
adversely to their interests in tho property, by 
taking a sale-deed of it himself, and that it 
would not lie in tho mouth of suoh a person 
to claim the avoidance of the transfer to the 
respondeat on that ground, aud that all the 
equities were in favour of tho respondent. 

Pati Ram v. amba Prasad, A.W.N. 1886, 

88 . 

(11) — Appeal— Point not taken in lower 
Courts . — It is not open to an appellant to raise in 
second appeal a point which has not boon taken 
oither in theCourt of first instanco and uot found 
against or in the grouuds of appeal to tho lower 
Appellate Court. PEDDA OBI v. CHINNA 
REDDI, 9 M.L.T. 79 = 2 Iud. Caa. 618. 

(12) — Objection not taken for t rant of oppor- 
tunity — Objection on appeal. — Held that a de- 
fendant was entitled to take, in the Appellate 
Court an objeotion ho had no previous oppor- 
tunity of taking until the case was heard ou 
appoal. LOWA .In a v. BlSSRSHUR SINGH, 
11 W.R. 6. [R.. 13 W.R. 303.] 

(13) — 06;ecfton ?iof raised in Lower Courts — 
Nor raised in grounds of appeal.— An appellate 
Court cannot hoar an objeoton, which is uot 
raised either in the Lower Courts, or urged in 
tho grounds of appeal. JOY TARA DOSSEE 

Chowdfirain v. Roy Oiiunder Ghose, l 
W.R. 36. 
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(U)— Civ. Pro. Code , 1882, s. 542. ( = O.XLl, 
r. 2, new Code ) — Second appeal — Point not 
raised m memo of appeal.— Q. 542 was meant to 
confer upon Courts the power to deoide appeals 
upou grounds other than those set forth by the 

appellant in the memorandum of appeal, and 
that power is to be exercised by the Court alone 
and not to enable the appellant to take the res- 
pondent by surpriee by urging matters of whioh 
he had no nocioe. BANSIDHAR v. 8ITa Ram 

o?q A ‘a 3 w m A W N 1891, li7, < a -W.N. 1867] 
213, A.W.N. 1889, 78, R.) 

. ^--Grounds of appeal , new point not taken 
tn. The Court, if an objeotion that the Lower 
Court has admitted evidence whioh was not ad- 
missible was not raised as one of the grounds of 
appeal, will refuse to allow the matter to be 
gone into. BROHMO DUTT v. DHarmo Das 
GHOSE, 26 C. 381=3 0. W.N. 468. [Affirmed. 

to • 441=5 

(16) First Court's refusal to summon wit- 
nesses— Right to summon to be insisted upon— 
A plaintiff oomplaining in epeoial appeal of 
the first Court’s refusal to summon witnesses 
must show that he insisted on his right at 
every stage of the case, both in the first and 
Lower Appellate Courts. The plaintiff may, at 
any stage of a oase, before hearing, apply for 
issue of summons to witnesses irrespective of 
the number of applications already made ; 
and the Court must oomply with such applica- 
tion if any time be left before the hearing. 

•Onooroop Chunder Mookerjee v. Hera 
MONEE Dossee, 11 W.R. 418. [Appr., 15 W. 
R. 447.] 

(17) — Right to apply for summons to cite wit- 
nesses. ■ A party is entitled, at any stage of the 
ease, before the hearing, to apply for a sum- 
mons to oite witnesses, without reference to 
the number of suoh applications whioh he may 
have previously made, and it is the duty of the 
Collector to oomply with suoh application, if 
any time be left before the hearing of the oase. 

anurup Chandra Mukhopadhya v. hir\- 

MANI DASI, 3 B L.R. App. 38. 

(18) — Omission by Court of first instance to 
examine witnesses —Fact not brought to notice 
of first appellate Court— Objection if can be 
taken in second appeal . — After the examination 
of some only of the witnesses on the plaintiff’s 
side, the Subordinate Judge gave a deoree in 
his favour. On appeal, the deoree was reversed, 
the District Judge being of opinion that the 
plaintiff had not sufficiently proved his oase. 
The face that tbe lower Court omitted to exa- 
mine all the witnesses cited by the plaintiff 
was not brought to the notice of the Distriot 
Judge when the appeal was heard. Tho plain- 
tiff preferred a second appeal to the High Court 
and urged that the evidence exoluded by the 
Court of first instance might bo taken. Held 
that it was the duty of the plaintiff to have 
brought the facts to the notice of the lower 
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appellate Court, and not having done so be 
could not in seoond appeal, take the objection 

The HfJh Co ha 7 0 fc . u CbaDC6 ° f a SeC0Dd triaI - 
aqid« H fh h 5 1D u the9e ca9es refused to set 

ass rsa 

Objection not taken in 
S ?hi T'n Aq ob J cotio “ that a judgment 

Rennh C ° Urt 18 err °neoue under a Full 

taken fo^tbTfi , , High Court oftDDOt be 
RATTAM n!cf nll ,me ,r “ a P eoial appeal. Na- 

rattam Das Chowdhry v. Roso Pfart 
CHOWDHRain, 3 B. L. R, ft. C. 271 

Jil?l7 Re ™ nd T reason jor-Nol 

axsmg question tn Lower Court. — Where there 

.e a suffieient reason for a question not having 

sho?,M C a S6d ’ n ] he Lowet Courts, the cas! 
should be remanded with a viam f n ;♦« u • 

'“ft** 

considered by the appellate cXr' m'IhaDA 

1 

(22) ActX of 1859— Procedure— Notice— A d 

X! PlamtiS must frame his suit, and prove 

o d , eo the es raw ei8 T X y 8 bo ; ne °n by the P^°n 

‘ 11n . / be system of procedure in this 

di«nnV y 19 SU ° h fehftfc ’ if a defendant fails to 

ft P On th ° 0nfc f esfc a P° iDfc - be thereby admits 

In Va° ° ontrar y* be allows judgments to 
go by default, the plaintiff is iusf- *7 ™ u 

bound to prove his case ThJn- mu ?b 
this case allowed objections to he } 8 i! Courfc m 

» Wch x 

| HOME ^'ramdayad Shauanta TblY 

App. 62 = 14 ®. R, 55 3 B.L.R. 

m-Ptaint not disclosing cause of action- 
Objeclton tn spectal appeal-Duty of Court - 
An objeot.oo that the plaint discloses no cause 
ofaot.on maybe taken for the first time in 

a o7 h th 9 e pTaS° n ease r W 

oXpUintifl r ke b° f f rgument 311 the allegations 

§i ° ' “ , “ ay be fcaken 333 entertained at any 

haToXrXh a has Tit3 >ity- and before it 
the P f „ l Jts last stage of review and 

ceLed J u° ° ourt re S ft rding it have 

ceasea. If any suoh objeotion is overlooked by 
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the oounsel of the parties, it will be the duty 
ot the Court to c.-nsider it. SHEIKH JAN ALI 
V KHONKAR ABDUR RUHMAN, 6 B.L.R. 104 
= 14 W.R. 420. 

< 24 ) — Delect i'i pi tint — Dismissal of suit in 
appellate Court.—' Where a suit for possession 
of a share of certain land purchased at a sale 
in execution of a deoree, in whiob no bound- 
aries or limits of the lands sued for, were given, 
was dismissed by the lower appellate Court, 
held that such diemissal was improper as the 
copy of the sale certificate filed with the plaint 
contained all the necessary particulars, and 
the objection should not have been entertained 
at all as it wan raised for the first time in the 
lower appellate Court. AWANDA RAI V. 
NAIGU RAI, A.W.N. 1882, 242. 

(25) — Mixed question ot law and fact, whe- 
ther could be raised by way of objection < in 
second appeal. — In this case, the plaintiff also 
contended in seoond appeal that the defendant 
who was the son of the mortgagee, purchased 
without the consent of the Court and that the 
sale was, for that reason, void. The objection 
being one involving a mixed question of law 
and fact aud not having been taken in the 
Courts below, the High Court held that it 
could not be raised for tne first time, in second 
appeal. VaSANJI HARIBHAI V. LaLLU AKHU, 
9 B. 285. IF., 1 N.L.R. 1.] 

(26 ) - Question raised before appellate Court , 

mixed one of law and fact, not raised before 
first Court. — It 19 doubtful whether the appel- 
late Court should allow questions of mixed law 
and faot, not raised iu the first Court, to be 
raised before it. UMRAO BlBI v. MAHOMED 
RAJABI. 27 C. 209 = 4 C W.N 76. [R., 1 N. 

L.R- 1.] 

(27) — Mistake of law— Point not taken in 
Court below. — When partiis beforo the Privy 
Council allege that a mistake has been mado 
on a point of law, if they have not raised the 
point in the Court below, although it is oor- 
tainly open to them to raiso it before their 
Lordships, yet their Lordships ought to bo 
satisfied that the Judge below has really made 
the mistake imputed to him and that the 
wrong decision complained against is attribu- 
table to such mistake. BABOO PUHLWAN 

Singh v. Maharajah Moheshur Buksh 
Singh and Maharajah Moheshur Buksh 
v. Megburn Singh, 16 W.R. 8, P.C. = 9 b.l. 
R 190. 

(28) — Legal objection, when can be raised . — 
An objection to tho plaintiff having no causo of 
action may be taken at any stage of the suit. 
(6 B.L.R. App. 73, Rel. on.) The Houso of 
Lords in England has decided that a legal 
question may be raised oven in tho ultimate 
Court of appeal, which has not previously been 
taken. CHAMPA KUAR V. MINA MaL, A.W.N. 

1887, 1, 

(29) — Objections taken for first time in second 
appeal — Practice. — An objection basod upon a 
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point of law may be raised in seoond appeal, 
and the Court must take notice of it, if it- does 
not involve the taking of any additional evidenoe 
on matters of disputed faots. GAVDAPPA v. 
GIR1MALLAPPA, 19 B. 331. [ R ., 25 B. 202, 

1 N.L.R. 1. I B.L.R, 142 ] 

(30) — Legal objection first taken in appeal . — 
An objection founded on law only may be 
raised by a party to a suit in the Court of appeal, 
although it has not been made in the Court 
below. DINDAYAL PARMANICK v. 8URENDRA 

Nath Roy, 3 B.L.R. A.C. 78, Note = 10 W.R. 
77. [D., 3 B.L.R. 78.] 

(31) — Legal plea, raised for first time in 

second appeal — Duty of Court. — A legal plea 
cannot be allowed to be raised for the first 
time in seoond appeal, when it would be neoes- 
sary for the Court to ascertain many points of 
facts, before it could properly adjudioate upon 
euoh piea. Tho uniform practice of the Court 
is to allow legal pleas in seoond appeals for the 
first time only when they require no new points 
of faot for determination, and those pleas oan 
be disposed of on the materials od the reoord, 
MAHABIR TIWARI V. JHANGUR, A.W.N. 1887, 
213. [R., 13 A. 381. j 

(32) — Objection — Special appeal. — An objec- 
tion, not taken in oross-appeal before the lower 
appellate Court, cannot be taken in special 
appeal. But if tho case be remanded for a 
new trial, suoh objeotion may then be taken 
before the Court of first instance. DURGA RAM 
ROY V. RAJA NARSING DEB, 2 B.L R. A C, 
234 = 11 W.R. 134.; 

(33) — Objection in grounds of appeal not 
urged— Special appeal . — An objeotion taken in 
the grounds of appeal, but not urged, cannot 
be brought forward in speoial appeal. NABO 

Kristo Sircar v. Kala Chand Doss, 12 

W.R. 470. 

(34) — Plea of under-valuation in special appeal 
— A plea of under-valuation not pressed iu the 
first Court cannot bo raised in special appeal, 
though urged in the Lower Appellate Court. 

Soorjo Kant Banerjee v. Kristo Kishore 

PODDAR, 14 W.R. 423. 

(35) — ObjectioJis in appeal — Pro-forma de- 
fendant. — In appeal, objections cannot bo raised 
by a pro-forma defendant., if ho has neglected 
to raise the same in the regular suit. DEOKEE- 
NUNDUN ROY V. KALEF. PERSHAD, W.R, 
1864. Mis 34. 

(36) -- F. nhancement, suit for— Objection as 
to non-joinder of parties. — In a suit for en- 
hancement, tho objootion that plaintiff sue9 
without joining his oo sharors with him as 
parties is not allowod to bo taken for tho first 
time in tho Lower Appellate Court. GOUR 

Kishore dutt v. Shaikh akbur, 22 W.R. 
489. 

(37) — Suif for kabooleut at enhanced rate — 
Decree lor lower rate— Objection — Appellate 
Court. —If a suit fora kabooleut at au euhanoed 
rate is deoreed for a lower rate than that 
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olaimed, the teohnioal objections that the suit 
should be dismissed as the plaintiff had failed 
to prove the speoifio rate he sued for, if not 

taken in the Lower Appellate Court, oannot be 
allowed in speoial appeal. Nizamut ALI v 
Romesh Churn Roy, ii w.R. 430. 

(38) — Omission of performance of ceremonies. 
—Held that, as no objeotion to the omission of 
any of the usual oeremonies of adoption or to 
the age of the adopted son was taken before 
the lower Court, its deoision was not open to 
those objeotiona when taken on appeal. KON- 

WER Duryao Singh v. Konwer Karun 
SINGH, 1 Agra 31. 

(39) Special appeal— Issues -Fresh Objec- 
tion. — Where the question whether the aliena- 
tion of property by a father without the son’s 
consent is valid under the Mitakshara Law is 
not raised in the lower Courts, suoh invalidity 
oannot be admitted as a ground of objeotion in 
special appeal. When a plaintifi goes to trial 
in the Courts below on one issue only, be is 
not entitled, in speoial appeal, to complain that 
another matter of evidenoe nae not been con- 
sidered by the Lower Appellate Court. Where 
no issue is raised in the lower Courts whioh 
oould be the foundation for a declaration of 
right, the non-decision of a claim to suoh de- 
claration is no ground of speoial appeal. 
PURIAG DUTT V. BROJO KOONWAR, 9 W.R. 
503. 

(40) — Issue not raised or tried in lower Court 
— Appellate Court's decision. — Where no ground 
is taken or issue raised on a particular point in 
the lower Court, the Appellate Court oannot 
for the first time go into ibat question. MAHO- 
MED Mira Ravuthar v. Ravvasi Vijia 
RAGHUNADHA GOPADAR, 23 M. 227 = 27 I. A. 

17 = 4 C.W.N. 228 = 10 &.L.J. 1. P C. = 2 Bom. 
L.R. 640 = 7 Bar. 661. [Expl., 6 C L.J. 
Ill ; R.. 25 M. 244, F.B., 1 C.L.J. 85 

10 C.W.N. 209 = 3 C.L.J. 2i0. 36 C. 226 = 13 
C.W.N. 18 = 9 C.L.J. 244 = 4 M.L.T. 421 , 150 
P.W.R. 1909, 132 P.R. 1906=11 P.L.R. 1907, 

32 M. 242 = 5 M.L.T. 248; D,, 14 C.P.L.R. 42.] 

(41) — Issue as to tender of pottah — Appellate 
Court. — Tbe issue whether a pottah is tender- 
ed or not, if not raised in the first Court, oan- 
not be raised in the Lower Appellate Court. 

Radhika Prosunno CHUNDER V. Nehadee 
Churn Dey, is W.R.410. 

(42) — Raising entirely riew issue. — A plaintifi 
oannot be allowed in special appeal to raise an 
entirely new issue on tbe ground that the Court 
below has not tried the real point in the oase. 

Goodri Khan v. The Coddector of Gya, 

24 W.R. 480. 

(43) - Ground raised for the first time in appeal 
— No reference in peleadinys or issues. — A 
ground raised for the first time in appeal, not 
having been referred to in the plaint or plead- 
ings or put in issue between tbe parties, will not 
be listened to. TlKA RAM v. THE DEPUTY 

Commissioner of bara Banki,26 C, 707 P.C. 
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= 26 I A- 97=3 C.W.N. 973 = 1 Bom. L.R. 
692 = 1 Sar. 820. [£,, 78P.R. 1904 .] 

(44 )— Objection taken to right of appeal at 
close of argument.- The High Court declined to 
entertain the objeotion (taken when appellant’s 
argument was closed) that no appeal lay to it cn 
the ground that the amount or value did nor 
exceed Rs. 5,000. CHUNDER Nath MlSSER 
V. Sirdar Khan, 18 W.R. 218. 

Cc M °f deposition in Lower 
Lourt-No objection raised thereto— Admissibi- 
Uty of xt in evidence in Appellate Court.- Where 
no objection is raised in the Lower Court to the 
adrrnss^ihty °f a copy 0 f the deposition of a 
person who is alive, held, it oan be admitted in 
nppTVn the Appellate Court. FUKEEROOD- 

deen Mahomed ahsun Chowdhry v 
Kurreem Buksh Chowdhry, 3 w R. 43 . 

(46 )— for possession on invalid mortaaae 
executed during attachment- Objection to Tali, 
d ty of attachment— Objection to validity of 
ttachment Jor the first time in appeal.— Where 
in a suit for possession of property upon a fore- 

°!°® ed mor Jgage against a purchaser at an 
execution-sale, it was pleaded in defence that 
the mortgage having been made during the 

null a n n°^ ° f of the property 4as 

n i ? n d UDders - 240 of the Civ Pro 
Code of 18o9, the plaintiff could not, for the 

! S ma ,D appea, » to tbe validity of the 

rn 8 239 6 r«l J Q g l° Und 01 thQ retirements 

m fl nr 2 n!( f Dg to the intimation of the attaoh- 
ment not having been affirmatively proved to 
have been complied with. 

it is not for the plaintiff in the above suit seek- 
er ovQ°tho USt the dGf ! ndaut from Possession to 
prove the non-compliance with the formalities 

ftr U 7^ 1GD ? Ramakr ishna Das Surrowji 
v. 8urfunn is A BE3UM. 6 C. 129, P.C = 7 I a 

157 = 4 Sar. 151. ' 1,A * 

acted u P° n b U fi rsi Court without 

— A lnt n ~f ,Sm n S5 ° 2o/ Suil by APPMate Court. 

A lower Appellate Court does right to dismiss 

a suit foe uuder-valuation. although the plaint 

has been admitted and aoied on by the first 

Court without objection by the parties, MEWA 

LALL y. BEHAREE La LL, 44 W.R. 193. 

decll)mH 0 n dU t Wid Tl Suit Possession and 
acclamation— Appeal -Issues.— In a suit by a 

UtTe d BwT K r P°“ 3e6S ‘ on and declaration of 
title . Beld that defendant oould not be 

allowed to oome in and urge for *■' 

in appeal that by a family. custom or kulachar 
” 6ro excluded from inheriting. TlK tlT 

K U N WA r r '9 s r D L S r’ ‘ i n k V ' h 1 US S ' M A T DukGa 


C. II— 5 


„ S J*L i0 recover possession of land— 

suit L rnn Revenue Courts — Jurisdiction. — A 
X- i ,? possession of lands, whioh the 

the m»na R6 f' h0 - had leased t0 the defendant. 

0 theManS ger ° f a “ ,Qdig0 faotor V, and also of 

“ease , ? s » he had Riven a zuripeshgi 

i nn ®; o 8 undoubtedly oognizable by the Civil 

w urts, and the Revenue Courts have no 
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jurisdiction in the matter. Where the defendant 
made no objection in the lower Courts to the 
manner in whioh plaintiff had calculated 
damages, the question oould not bo gone into 
in special appeal. CHARLES MACDONALD V. 
RAJARAM ROY. 3 B.LR. App. 28. (Case 
No. 362 of 1867, it.) 

(50) — Notice — Objections— Special appeal.— 
That tbo service of notioe has not been proved 
is an objection whioh, if not taken in the Court 
of first instance, cannot be allowed either in 
special appeal or in the lower appellate Court, 
if the oa?e be remanded to that Court. 

C. J. Dumaine v. uttam Sing, 5 B.L.R, 
App. 44 = 13 W.R. 462. [ft., 2 M. 346.] 

(51) — Suit for enhanced rent and kabulidt — 
Exception to notice. — Where, in a suit for a 
kubooleat at an euhanoed reut, the defendant 
took no exception to the notice, and his defence 
was not prejudiced by any informality therein, 
the Lower Appellate Court, in reversing the 
first Court’s deeisiou on the technical ground 
that the notice was not properly served is bound 
to go into the merits. SHAMA 800NDUREE 
DEBIA V. DEGUMBUREE Lebia, 21 W.R. 
368. 

(52) — Objection as to informality of notice . — 
The informality of a notice of enhancement 
aocepted by a ryot oannot be urged for the first 
time in special appeal. KASHEENATH DEB 
v. MOHARANEE 8HIBESSUREE DEBIA. 8 W. 

R. 503. 

(53) — Suit to contest enhancement— Irrigation 
expenses. — Held that, in a suit (or enhance- 
ment, the plea of inoreased expense on aooount 
of irrigation oannot be admitted for thp first 
time in special appeal. KUNCHUN SINGH v. 
Bheoraj, 1 Agra Rev. 7. 

(54) — Suit lor enhancement— Suit depending 
on two grounds— One ground overruled — Revival 
of such ground. — A suit for onhanooment having 
been dependent on two grounds, one of whioh 
was overruled, while tho caso was dismissod on 
the other, it was not open to the defendant, on 
the overruling of the second ground on appeal 
by plaintiffs, to revive the first ground. TOREE 

Mahtoon v. Baboo Ram Sahoy Singh, 
28 W.R. 110. 

(55) — Defective evidence— Consent— Case may 
be decided on it — Objection, stage when it should 
be made . — Where defendant agrees to treat 
defeotive evidence as sufficient, tho Judgo may 
decide tho case upon it, ovon though in itself 
insufficient. Objection to ovidenoe should bo 
made in tho first instance, and not delayed 
till the speoial appeal. 8HEETUL PERSHAD 
MlTTER V. JUNMEJOY MULLICK, 12 W.R, 
244. 

(56) — Object ion to qicality of evidence . — 
Objections to evidenoo as not being the best, 
should not be allowed in speoial appeal, but 
should be taken at the time when the ovidenoe 
is offered. AVUDH BEHAREE SINGH v. RAM 
JRA J Tewaree, 18 W.R. 108. 


Appellate Court— continued, 

3 —Objections first taken In appeal— ctd* 

(57) — Objection to admissibility of secoiidary 
evidence — A defendant who does not object to 
the admission of secondary ovidenoe at the 
time it is admitted cannot be allowed to object 
to it in speoial appeal. LOCHUN SINGH V. 
HET NARAIN SINGH, 24 W.R. 232. 

(58) — Inadmissible documents— Objection first 
taken in special appeal . — Objection taken for 
the first time in special appeal to the evidenoe 
of doouments inadmissible as legal evidonco, 
and not bearing on tho point to be deoided, 
must be accepted. MUNRAKHUN ROY v. 

JUGGUT DOSS, 10 W.R. 124. 

(59) — Deposition admitted without objection in 
Court below — Special appeal — Ntw point 
Limitation. — A deposition in another suit ad- 
mitted and used by tho first Court without 
objection, cannot be objected to in speoial 
appeal. Where the Lower Appellate Court’s 
judgment is good and sound, the High Court- 
will not allow a new point in speoial appeal. 
Th9 limitation prescribed under Act VIII of 
1859 is inapplicable to a suit for declaration of 
right and confirmation of possession. WUZEER 
JEMADAR v. NOOR ALI. 12 W.R. 33. (7 W.R. 
256, D.) [Cons., 21 W.R. 133.] 

(60) — Objection to document , when to be raised » 
— An objeotion to a document filed as evidence 
must have been pressed at every stage in the 
lower Courts before it can be admitted as a 
ground of special appeal. JOYKISHEN MOO* 
KER.7EE V. RAJK1SHEN MOOKERJEE, 12 W. 
R. 318. 

(61) — 0&7*cf ion to genuineness of document 
taken in first Court, grounds in support of % 
raisable for first lime in dppcal. — Where an 
objeotion to the genuineness of a dooument has 
been raised by a party in the Court of first 
instance, it is competent to him to take any 
ground in tho Appellate Court iu support of 
such objection, although the grouud, as such, 
may not have been put forth by him before tho 
first Court. HAIMABATI DASr v. GOVINDA 
CHANDRA, 2 C.W N. 695 

(62) — Objection not taken in Lower Courts — 
Objection taken in special appeal — Jet X of 
1859, s. i. — Whore a plea under s. 4, Aot X of 
1859, is pet aside by tho evidenoe of oertaiu 
papers not objected to in tho lower Courts, 
they oannot bo objeoted to in speoial appeal. 

Godayi Joardar v. G. Mears, 10 W.R. 
30. 

(63) — Evidence in another suit— Evidence in 
lower Appellate Court — Evidence iu another 
suit, the reading of which was not objected to 
in tho first Court, may be read as ovidenoe by 
the Lower Appellato Court. RUQHOONATH 
PERSHAD v. HUREE MOHUNT, 10 W R. 37. 

(64) — 06;>cf ion to euidenco first taken in 
special appeal. — An objeotion to evidence uot 
taken in the lower Court against tho admissi* 
bility as evidenoe of khusrah butwarra papers 
oannot be allowed in speoial appeal. CHADEB 
SINGH V. BEHAREE TEWAREE, 10 W.R. 80. 
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(65) Evidence received by consent— Calcula- 
tions m the neighbouring village.— Where both 
parties to a suit adduoe oalcuJations made in 
neighbouring villages as evidence to establish 
their respeotive oases, they oannot afterwards 
object to them in special appeal. ANAR MOL- 

r*AH v. James Hills, io W.R. 139. 

(66) —Decrees used as evidence by first Court 

— Objection tn special appeal.— Where certain 

decrees are used as evidence by the first Court 

without objection being raised either there or 

in the Lower Appellace Court, objection is not 

allowed to oe taken in special appeal. MUK- 

DOOMUNNISSA v. NOKHY SINGH, 24 W.R. 
ZUb. 

(67) — Objection to secondary evidence — When 

to be raised An objection to secondary evi- 
dence must be raised in the Court of first in- 
stance, and cannot be allowed in appeal. KlSSEN 

kaminee Dassee v. Ram Chunder Mitter, 

(68) Special appeal — Inadmissibility cf evi- 
dence— Ground not taken in Court below.— As 
the plea as to the inadmissibility of the evi- 
dence for want of registration was not specifi- 
cally taken in the Court below, it could not be 
allowed in speoial appeal. GlRlSH CHANDRA 

Roy Chowdry v. Srimati amina Khatun. 

3 BLR App 125. [Not F. % 2 N.L.R. 121.] 

(69) — Evidence taken by one Judge - Transfer 
of suit to another Judge who pronounced judg- 
ment— Irregular procedure— Objection taken 
Jor first time in second appeal.— Where a case 
was tried by a Munsif, before whom the entire 
evidence was taken and nothing remained to 
be done except giving judgment, and the 
Munsit instead of giving the judgment himself 
transferred the suit under the orders of the 
Judge to the additional Munsif, and that 
officer pronounced judgment, and it appeared 
that this objection was raised for the first time 
in second appeal, held that the proceedings 
were irregular and the procedure was wholly 
indefensible, that all the proceedings 3hould 
be set aside and that the oase should be re-tried 
by the Munsif who had succeeded the Munsif 
who originally tried the case and took the 
evidence. RAGHUBIR Rai v. THAKUR Rai, 
A.W.N. 1887, 13. 

(70 ) — Suit for possession of julkur — Plea of 
res judicata — Judicial decision, copy of copy of 
— Objection— Adverse possession , plea of , not 
raised in pleadings — Plea raised in appeal . — 

In a suit to recover possession of a julkur in 
which defendant raised the plea of res judicata , 
basing it upon a judicial decision against a 
predecessor of the plaintiff of which decision 
defendant filed a copy of a copy. Held , that, as 
plaintiff did not object to the admission of the 
dooument as evidenoo at the proper time, it was 
too late to raise the objection in the Appellate 
Court. Plaintiff oannot, for the first time, in the 
appellate stage, found his title on adverse pos- 
session for a long time, where suoh a oase was 
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Appellate Court— -continued. 

3.— Objection first taken in appeal— ctd. 

pnf forth .i n PJeadingP, and is inoonsist- 

v ' Protab CHUNDER BOROOAH 

W.R H ^i6 COr,AjECTOR ° F Gowalparah . 22 

? e f u . sal to take evidence— Ground of ap - 

?e fi sesTn e r 1?°* *!} at the Court of first instance 
lutes to take evidenoe offered, should be made 

he ground of regular appeal, and it should not 

be first set up in special appeal. LALLA 

W P 2 E 06 EEN V ' 8HE0 Ghoolam Singh, 2 N. 

ob \ e , ciion n °i ^ken in Court 

obieot'ion whi £ W "‘ “ 0t erjtertain a technical 

objection vtbmh was not taken in the Court 

DHOR^nA^ p 6 might have beeD amended. 

■UHURM DAS PaNDEY v. MUS Q TTlVTA r P Mptmvta 

SOONDRI DEBIAH, 6 W.R. 43?pT=3 M I U A A 

(73 ) — Technical objections as toform—Obiec- 

ZL7ln lS l d l r er ^ ourb " Objections not 
Bonn fU* J . °° Urt oauDot be entertained. 

tioned' /Z m ( .rT U “ Pr00eed ' D6s caQnot be ac- 
tioned merely upon technical objections as to 

form. NARENDRA NATH Paharx v. Bhupen 

DRA NabaIN Roy. 23 C 374. (18 0 500^ )' 

an { ] i Jn7 UnSt ? m Z ed document— Penalty levied 

Court Z \ dmiUed in evidence b ll original 
Court. — Alter the penalty has been levied and 

tharth^^H 86 ? 3 ^' 1 ^ ‘‘J evidenoe ' no Objection 
was n£ 3h0dld ba aon-suited, as it 

stained d d °k a dS9d ° f g,ft ^sufficiently 

Sxtthma be ra,sed in s Peoial appeal. 

bUDAMA v. KESBO, 102 P.R. 1879 TR HR 

PR !Z 9 ' 18B2 - « " 8. 1904, 126 

26 ^>'.R 1882 5 / P R< 1883 ' 120 ^94 ; 

J! 5) r Evide> r-° b ^on as to stamp in 
special appeal . — Where a petition has he*n 

valid Pt r d -H D ' V b ° th fcbe lower Courts as good and 
valid evidenoe of a mortgage, no objfction on 

<uamn of lts not ba »og engrossed on a proper 

? SAHU b0 V. -JEON^^^rrB *n 

A.c. 27, Note = 12 W.R. 362. ’ * L> R 

rXSZ&Z, 1' 

meat, if not raised in the lower Courts Janot 
be raised ,n speoial appeal. Joy ’ OnPAr 

W R. J 38°1 IDAR V ' THAK0 Monbe Dabee, 11 

Courts— Wh U B d 01 limit l\ ion not taken in lower 
Cowjfs Whether arguable in second appeal — 

When the appellant negleoted to say anythin*? 

about limitation in the lower Courts he oannot 

PO M°yT AN°n m! h 8 poiat in seaoad appeal 
R o,Ii , A a „ MA MYIT V MA LE, S L B. 

R. 82-3 Iod. Cas. 711. (2 L.B.R. 239, D.) 

nS)— Unregistered bond not objected to in 
Uwer Courts— Inadmissibility J evidence- 
Costs.— An unregistered bond, even though not 
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3.— Objections first taken in appeal— cfd. 

specifically objected to in either of the Courts 
below, is not admissible as evidonoe, and the 
lower Court is wroDg in giving effeot to it. A 
party omittiDg to take objection at an 
earlier stage to the admission of an unre- 
gistered bond as evidence, and succeeding on 
tbe footing of this objection in speoial appeal 
is not entitled to the costs of such appeal. 

Oomatool Fatima v. Ghunnoo Singh, 

19 W.R. 22. 

(79) — Objection that document is improperly 
stamped. — The plaintiff appealed against a 
dismissal of bis suit to the Judge, who reversed 
the deoisiou of the Court below, and gave tbe 
plaintiff a decree. The defendant thereupon 
appealed to the High Court on the ground that 
adooument had been admitted in evidence in 
support of the plaintiff’s case, which did not 
boar a proper stamp. Held, that the defend- 
ant, having omitted to take the objection 
before the Judge, could not appeal on this 
ground. RAMBREM LaL v. ABLUCKH SINGH, 
Marih 267 = 2 Hay 148. 

(80) — Copy of copy put in evidence— Objection 
to admission cannot be taken for first time in 
appellate Court,— The lower appellate Court 
in this case excluded a document on the ground 
that it was a copy of a oopy ; but as in the 
Court of first instanco its reoeption was not at 
all objeoted to, it was held by tho High Court 
that it was not within the province of the 
appellate Court to raise or rooognizo such objec- 
tion in appeal, t'HIMMAJI GOVIND GODBOLE 
V. DHINKAR DHONDEV GODBOLE, 11 B 320. 
[F. f 5 M L J. 81 ; ft., 24 B. 591, 15 C.P,L.R. 
123, 3 L.B.R. 49.] 

(81) — Refusal to examine defendant's witnes- 
ses — Irregularity — Objection not raised in lower 
Courts— Special appeal— A Munsiff who, on 
being satisfied that plaintiff’s caso cannot be 
established, refuses to examine defendant’s 
vitnosses, oommits a great irregularity; but if 
the point is not raised in the Lower Appellate 
Court, if caunot be taken in speoial appeal. 
GOOROO DOSS AKHOOLEE V. PURANMUNDUL 

12 W. R. 363. 

(82) — Refusal of first Court to examine ruitnes- 
ses— Objection in special appeal. — Plaintiff fail- 
ing to mention the first Court’s refusal to 
examine hia witnesses in bis grounds cf appeal 
to the Lower Appellate Court oannot urge it 
as a plea in speoial appeal. OSMAN SINGH v. 
OHUMMUN MABTOON, 18 W. R. 87. 

(83) — Execution of decree— Partial execution, 
— A deoree oannot be executed for an aliquot 
portion. (3 B. L. R. 114,23 \V. R. 342, It.) But, 
where the objection on that ground to the 
execution of a decree was not raised either in 
the original court or in the lower appellate 
Court, nor in tho grounds of appoal to the 
High Court, the HiRh Court refused to allow 
the objeotion. ROY GOODUR 8AHOY v. 
DHUNNESHUR KOER, 7 C. L. R. 117. 


Appellate Court— continued. 

3 .— Objections first taken in appeal —ctd» 

( 84 ) — Execution- sale— Irregularity in publica- 
tion— Objection first taken in appeal.— An objec- 
tion to the validity of an execution-sale of land, 
on tbe ground of the omission to state the 
amount of the revenue on it in the sale procla- 
mation, cannot be taken for the first time 
before an appellate Court. MaONAUGHTEN v. 

Mahabir Pershad Singh, 9 C. 686-11 
C.L.R. 494=10, I. A, 23 P.C. = Bar. 417, [F., 
P.L.R, 1900, 157; R , 7 A. 641, 10 A. 506, 18 C. 
188. 20 C. 86 P.C. 29 C. 73. F.B., A.W.N. 
1906, 3 = 28 A. 273 = 3 A. L. J. 140.] 

(85) — Execution of decree— Non-compliance 
with formalities required in execution — When 
objection to be raised.— An objeotion to tho exe- 
cution of£a decree on the ground that the re- 
quisite formalities have not been complied with 
by the deoree-holder should be taken in the 
lower Courts so as to afford the decree-holder 
an opportunity to show that they have been 
complied with. VENKATAPPIAH v. JAGAN- 
NADHA RAO, 12 M.L J. 24. 

(86) — Special apveal— Objection.— In this oase 
as the deoree-holder’s application for execution 
on the bond without a regular suit wa9 not 
objeoted to in the Court below, but assumed by 
tho judgment-debtor as a proper grouud on 
which to apply for exeoutioo, tho objeotion was 
not allowed in speoial appeal. MUSSAMAT 
KHEDU V. KALU Sahu, 3 B.L.R. App. 112 = 
12 W.R. 71. 

(87) — Objection as to misdescription of parties — 
Point not affecting merits of case. — The objeo- 
tion as to misdescription of parties, not having 
been taken in tho Courts below, was disallowed, 
wbon raised on seoond appeal, as a point not 
affecting tho merits of tho oaso. PRESIDENT 

Of Tbe Taluk Board, bivaganga v. 
NARAYANAN, 16 M. 317. [F. 16 M. 474; R t 3 

M.L.T, 223. 22 B. 289, F.B. 22 B. 636, 25 
B. 142, 4 M.L.T. 209, F. B., 32 M. S71 = 19 M. 
L.J . 333 *, D. t 28 M. 551.] 

(89) — Special appeal— Objection of want 
of certificate of guardian ratjed for the first 
time ineffectual. — In speoial appeal, tho objec- 
tion that the guardian has not obtained a cer- 
tificate was raised for the first time, it will not 
bo assumed, for the purpose of reversing tho 
deoreo, that suoh i9 tho case. The general 
prosumption is that tho proceedings in the 
Court below have boon regularly conducted 
until their irregularity be shown, THUMMUN 
v. GOLAB RaO, 2 N.W.P. 89. 

(89)— Jurisdiction — Objection . — Where the 
defendant objected to tho jurisdiction in the 
first Court, but took no objection to the juris- 
diction before tho lower appellate Court, the 
High Court considered the objeotion to the 
jurisdiction was waived. MOHAMMED HOSSEIN, 
v. RAJA AKHAYA Narayan Pal. 2 B.L R. 
App. 42 = 18 W.R. 37, Note. [F. % 13 W.R. 
35 ; R„ 64 P.R. 1883.] 
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Appellate Court — continued. 

Objection first taken in appeal — ctd. 
(9 ° )— Objection as to jurisdiction in special 

appeal-presumption.— Wherever an objection 

to the jurisdiction is raised for the first time 
in the High Court on special appeal, every 
presumption in favour of tne jurisdiction of the 
Court below should be made. Pearee Labl 
v. E.G. HOOKE, 12 W.R. 199 = 3 B.L.R. 303 ; 
Un special appeal from E.G.Rooke v. Pearee 
Lall. 11 W.R. 434 = 3 B L R. App., 43. 

(91) — Jurisdiction- Objection taken in appeal 
after remana. An objection afiecting the 
jurisdiction of the Court, may be taken for the 
first time on appeal after remand. CHOW- 

dhry Wahid ali v. Mullick In a yet ali 

alias Chamman, 6 B.L.R. 32 = 14 W.R. 288. 
l-n •• 23 13. 22 . J 

(92) Objection to jurisdiction , taken by 
plaintiff for first time on second appeal. — It was 

■ a , . ^ in this case that the 

objection to the jurisdiction of the Court could 
not be taken by the plaintiff, or, at any rate, 
not on second appeal for the first time. Held 
that, as a general rule, an objection to jurisdic- 
tion, the invalidity of which is patent on the 
faoe of the proceedings, can be taken at any 
stage of the proceedings. Also, a.i, in this case, 
the plaintiff had presented his application in 
the proper Court, he had every right to object 
to the jurisdiction of the Judge to whom it was 
transferred for disposal. SHRI SlDHESWAR 

Pandit v. Shri Harihar Pandit, 12 b 

155. [Diss.. 17 M. 309 = 4 M.L.J. 91; Not F. 

5 Ind. Cas. 155 = 57 M.L.T. 132 ; F.. 9 P.R. 
1901 = 1 P.L.R. 1901 ; Appr., 16 C. 457. U.B. 
R. 1902 1903, Vol, II f Execution of Deoree 

5; R. t 13 B. 439, 5 P.R. 1903. Rev =144 P.L.R, 
1903, 2 Ind. Cas. 677, 7 A.L.J. 675 ; D., 16 B. 
731.] 

(93) Jurisdiction to go into point not taken 
in loioer Courts. — The seooud appellate Court 
has no jurisdiction to go into the point as to 
whioh the parties have neither joined issue nor 
disouesed in either of the lower Courts. VEN- 
katasubramania VATHIYAR v. 8UBR* 
MANIA lYER, 3 M.L.T. 314. 

(94) — Court* s power to dismiss suit at any 
stage on point of jurisdiction . — As a general 
rule, a Court oannot set afide any order passed 
by it of its own motion, but this rule does not 
apply to matters involving questions of jurisdic- 
tion, limitation, res judicata, ato., which take 
away jurisdiction. RANCHOD MORAR v. 

Bezanji Edulji, 20 B. 86 


(95) - Objection to jurisdiction not raised — 
Costs. — Where the objection to jurisdiction was 
not taken in the first Court or in the grounds 
of appeal to the High Court, and was raised 
by the Court, itself and not by either of the 
parties, the order in the above oase was set aside 
without costs. JOY NARAIN SINGH v. MUDHOO 
BUDEN SINGH, 16 C. 13. 

(96) — Point not taken in Courts below , taken 
for first time in second appeal — Costs. — Where 
the Subordinate Judge awarded a fourth share 


Appellate Court — continued. 

3.— Objection first taken In appeal— ctd. 

to the plaintiff (adopted son), and the defcnd- 

fnL rlT 60n) ln hls appoal t0 the Distciot 
t^ourt did not raise any question about the 

oe^ eC i ne88 V hat award ' bu t contended in 

T« al that - Under a °y circumstances, 

fi T 3 t Qt,tled 0Dl y ‘° a fifth share, 
Held, that, under the circumstances and having 

S be J Da a Ure th ° ,he p -"‘ 

the R aL b it ? Wea ,' J D the scoond appeal hut that 
the appellant could not be allowed the costs of 

[^., S 17 P B.-30?, I 27 A B PA 4 B ' 100 

hJ?ViZ Der> CollectOT determining land suit 
but stating Revenue Court incompetent to con. 

UabbiF wiT P> °X al - Benami equitable 

h f D a De PUty Collector determined 
a question relating to an interest in land 

Revenn a r ha , ha<5 8 ‘ Ven an °P ioio " a 

.. D 00 ' 4 was “°t competent to enter- 

tam the question, the appeal was held to lie to 

raised^ n R fh "t Ejection however was not 
“ L ° Wer *PP e fl a te Court. ,t was not 
admitted id speoial appeal. The Revenue 

tion ,% Were he ‘ d ^ 0t compete ut to try a ques- 
tion of benamee and equitable liability. HURISH 

d!bee E , R 8 wTas v - .po^nasJondukee 

UEBEE, 18 W.R. 83. [P., 18 W.R. J25 ] 

ente, tamable in any Court— 

, ■ aF ? 1 . 1373 ' Sl 206— Applicability— The 
plaintiff 9 olaim. instituted in the Civil Court 

to eject the defendant, a quondam tenant, and 
to recover mesne profits, not being entertain- 
ers. '\ss-- W£’ n ?r\S;s 

wr^ne^C that a suit was instituted in the 

wrong Court shall not be entertained by the 

Tn the a Cour°t U of'fi Dl , eSBSUOh ° b j e0t,on 

L° r u °* firSt ,nsta uoe, were held not to 

be applicable. Ram AUTAR Rai v. MUSSAMMAT 
Talimundi Koar, 7 N.W.P. 49. 

in { lV,Z? eC ° nd V‘ peal - Poinl rai ^d neither 

m pleadings nor before lower Courts.— Where a 
point is one that is raised neither in the plead 
ings nor before either of the lower Courts^ and 
goes exclusively to the jurisdiction of a Court it 
oannot be raised on second appeal a zizud 

(7 A ^70 S 5 IN V 'i R ^ ANUGBA Roy . « C. S08. 

(7 A 170, Appr.) [fi„ 32 M. 425.] 




D^ai’nVan’d R U,t 13 apparent on ‘be face of tbe 

tht coun thm/h T n0e ‘° tbe jurisdiction of 
of first £ \ th g u h 13 not taken ‘U tha Court 

t rS Cou a r r 0D 'L in appeaI ' the App ^l- 

i*te Court must consider it. Ramayya % 
SUBBARAYUDO, 13 M. 25. « a MAYYA V. 

t, 0° ‘ Jurisdiction — Second appeal— Suits 
Valuation Act. VII of 7889, s. 22— Where 
defendant did not object to the valuation of the 
suit for purposes of jurisdiction in the Court 
Of first instance, held, with referenoe to e. 11 
of the Suits Valuation Act, that it was not- 
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3. -Objections first taken In appeal— ctd, 

open to the High Court to entertain euoh 
objection in second appeal. MUTHUSAMI 
MUDALIAR V NALLAKULANATHA MUDALIAR, 

18 M. 418. [R.. 35 P.R. 1901 = 47 P.L.R. 

1901 J . 

102) — Qualified admission of claim— Suit 
for kubooleut— Objection taken first in appeal.— 

In a suit lor a kubooleut where the defendant 
in the Courts below pleads, not that the 
plaintiff is not entitled to a kabooleut, but that 
he is not entitled to the rates claimed, he 
oannot, in special appeal, ask for the dismissal 
of the suit. GHOLAM ALI v. ASGUR ALI, 11 W. 

R. 103. (10 W.R. P.B. 14, R.) 

(103) — Suit for kabuliat at an enhanced rate 
— Special appeal— Technical objection.— Where 
a suit for a kabuliat at an enhanoed rate decreed 
for a lower rate than that claimed, the objection 
that the suit should be dismissed as plaintiff 
had failed to prove the specific rate he sued for, 
if not taken in the lower appellate Court, 
caunot be allowed in speoial appeal. NlZAMAT 
ALI v. RAMESH CHANDRA ROY, 3 BLR. A.C. 
78 = 11 W.R, 430. (10 W. R. 77, D.) 

(101) — No tender of patia— Objection raised 
in appeal— Practice.— Where, in a suit for a 
kabuliat , no issue was raised whether a patta 
was tendered before the institution of the suit, 
and it did not appear that the defendant ever 
wanted to raise such an issue in the first Court, 
it was not right for the first appellato Court to 
raise, at the instance of the defondaDt, an issue 
involving the tender of a patta, booause suoh 
an issue was not necessary for the right deter- 
mination of the suit upon the merits. RAMA- 
NATH RAHIT v. CHAND HARI v. BHUYA, 6 B. 
L.R. 336 = 14 W. R. 432. [R., 2 M. 316 ] 

(105) — Civ. Pro. Code ( Act VIII of 1859), 
s. 119— Ex-parto decree — Re -hearing— Appeal — 
Objection taken for first time in special appeal . — 
A plaintiff having taken out oxeoution of an ex- 
parte deoroo, the defondantapplied under s. 119, 
Aot VIII of 1859, to have it set aside and even- 
tually suooeeded. After this, the o;«so came on 
for re-hearing and the suit was dismissed both 
by the Court of first instance and the appellato 
Court. Tho plaintiff then came up in special 
appeal, contending that sufficient enquiry 
had not been made before the application 
for re-hearing was admitted. On appeal beforo 
the Judge the plaintiff did not raise tho 
objection that tho Munsiff ought not to 
have entertained tho petition of the defendant 
under s. 119, Civ. Pro. Code, as it had not 
been presented in time. Held that it was 
too late to raise the objootion on spooial 
appeal and that it would not be doiug justice, 
whioh the Court is bound to do in administer- 
ing the law, to restore an ex-parle deorea whioh 
two Courts had, on subsequent trial on tho 
merits, found should not be renewod ; and that 
the Munsif’s order admitting the oase to a re- 
hearing was not open to appeal. BOK.\ 
KHASIA v. JATA SIRDAR, 8 B. L. R. 79-15 
W. R. 318. 


Appellate Court — continued. 

3,— Objections first taken in appeal— ctd* 

(10 6) — Procedure— Appeal— New ground of 
relief.— When the ground on whioh the suit 
was brought failed, and in appeal a new ground 
is taken, whioh was not urged in the plaint, nor 
at the hearing in the Court of first instance, 
the appellate Court cannot entertain it. THE 

Secretary op State for India v. Nunja, 

3 M. 163. [R., 20 M. 299, D.B.R, 1893—1900, 
518.] 

(107 ) — Limitation— Plea of— Issue decided 
against defendant — Objection to finding.- Where 
a defendant pleads limitation on the simple 
faot of possession for 12 years and upwards, 
and the issue is found against him, he oannot 
in special appeal objoot that the finding did not 
dispose of the issues. KlSTO RlOHUN KUR- 

mokar v. Noyan Tara Dossea, 10 W.R. 
389. 

( 109 )— Objections which are matters of fact— 
Special appeal.— Objections which are entirely 
matters of faot, and whioh go to the substance 
of plaintiff’s olaim, cannot be admitted for 
the first time in speoial appeal. BENODE 
PUTNAIK V. DOYANIDHEE BULLIOR SINGH, 

9 W.R. 493. 

(109) — Plea of limitatioyi raised for first time 
in second appeal. — Where the plea of limilation 
is raised for the first time in second appeal, the 
Court oannot go into it. SHIVAPA v. DOD 
Nagaya, 11 B. 114, [Expl., 34 C. 941 = 11 0. 
W.N. 959 = 6 C.L.J . *237.] 

(110) — Merger— Plea first takeyi in special 
appeal. — A plea of merger ought not to be 
raised for tho first time in speoial appeal. 
H. RUSHTON v. W.L. ATKINSON, 11 W.R. 485. 

(111) — Act X of 1859. ss. 78, 23, cl. i— Juris- 

diction— Misjoinder — Ejectvieyit — Cayxcelynent 
of lease — Pleas in special appeal. — Tho lessor 
sued, under Aot X of 1859 (a. 23, ol. 4 

and s. 78), to recover au alleged balanoe 
of rent and cesses duo under two leases, and 
interest, and claimed the ojeotmont of the 
lessees from tho possession of tho properties 
comprised in both leases, and (by an additional 
statement of olaim) for the amount of arrears 
duo by asarais at tho commencement of the 
leases, basing tho latter olaim on a stipulation 
oontaiued in the lcasos that, whatever arrears 
should at tho dato of tho exooutiou of the 
leases bo shown to be duo from the asamis in 
a list prepared by the putwari, such arroars 
should bo paid by tho lessoos, either by instal- 
ment or in one paymeut, as tho lessors should 
think fit, that the lessees should make no ob- 
jection to tho payment of such arrears, and 
that if the lessees failed to pay 6Uoh arrears 
they should pay tho expenses of the servauts 
of the lessors who might proceed to tho villages 
for the purpose of realizing the arrears. Held 
that this latter olaim was only cognisable by a 
Civil Court. Tho Court refused to admit in 
speoial appeal the plea that the lessor should 
have instituted separate suits to reoovoc tho 
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arrears of rent due on each lease, as it allowed 
the objection that the leases could .not be 
declared forfeited for the aggregate of the 
arrears of rent and oeases due on both leases, 
but that the forfeiture of eaoh was incurred in 
xespeot of the arrears due on it, and that the 
lower Courts should have, therefore, deter- 
mined and deolared in their deorees what was 
the amount of arrears due in respeot of rent 
and cesses on eaoh lease separately. GuIjABI 
Singh v. Normal Ohend. 6 N.W.P. 342. 

(112) Civ. Pro. Code , 7 877, s. 44— Misjoinder 
of causes of action — Objection raised lor first time 
in appeal -Maintainability.— Any objection as 
to misjoinder of causes of aotion, if not taken 
in the Court of first instance, should be consi- 
dered to have been waived, and should not be 
allowed to be taken for the first time in appeal. 

Dhondiba Krishnaji Patel v. Rama- 

CHANDRA BHAGVAT, 3 B. 534 [F., 16 A. 130] . 
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aotion should not be allowed to prevail in 
second appeal, where it is dear that the par- 
ties have not been prejudiced by the irregularity. 

Giah^JJ^M 1 359 RUDIAH V * Narayana RUN- 

(117) Misjoinder — No objection in lewer 
Court— Appeal.— Where a misjoinder of parties 
was not objeoted to by the defendant in the 
lower Court, the appellate Court should consider 
the case on the merits. ABDUL KARIM v 

Manji Hansraj, 1 B. 293. 

(118 ) — Transfer of parties— Consent— Objec- 
tion in special appeal. — The defendant absent- 
“O?* 9 Court’s order making her one of the 
plaintiffs, and appealing as suoh oannot objeot 

nnco 0 TvrlT aDSf8r 1D 9peoial appeal. RAKHAL 

rah Protab ohunder Haz. 

KAH, 12 W.R. 433, 


(113) Objection of misjoinder of causes of 
action, not raisable for first time in appeal - 
Civ. Pro. Code , 1882. s . 44. — An objeotion that, 
under the provisions of a. 44, Civ. Pro. Code, 
the causes of aotion joined together should not 
have been so joined unless with the leave of the 
Court, being an objeotion of a dilatory oharaoter 
and quite beside the merits, should always be 
taken in the Court of first instance and not for 
the first time in appeal after the parties have 
been put to the expense and trouble of a hear- 
ing on the merits. When the party has lailed 
to raise suoh plea of misjoinder in the first 
Court, he must be taken to have waived it then. 
MAULA v. GULZAR SINGH. 16 A. 130 = 
A.W N. 1894, 11. (5 B. 554, F.) 

(114) — Inter venor— Party to suit— Civ. Pro. 
Code, 1859, s. 73 — Deposition of witnesses taken 
irregularly —Notes of evidence — Special appeal. 
— A plaintiff oannot object in special appeal to 
an intocvenor having been improperly made a 
party under s. 73, Aot VIII of 1859, when he 
neither took this objeotion in the first Court nor 
in the Lower Appellate Court. Nor is the ob- 
jeotion that the deposition of the witnesses was 
not taken in the manner prescribed by the Code 
of Civil Prooedure, but only notes of evidenoe, 
one which oan be taken in special appeal. 

Shaikh Lall Mahomed v. shaikh peer 
Nuzur, 18 W. R. 112. 

(115) — Civ. Pro. Code, 1859, s . 207 — Discre- 
tion of Court executing joint decree to arrange 
for execution by decree holder. — It is entirely 
in the discretion of the Court exeouting a joint 
decree to make arrangements under s. 207, 
Civ. Pro. Code, 1859, regarding its execution 
by one of the deoree-taolders, and to take neces- 
sary steps for the protection of the interests 
of the rest ; and if it does not ohoose to do 
that, it oannot be pronounced wrong in special 
appeal. HEERA ROY v. BABOO GUJaDHUR 

Pershad Narain Singh, 24 W. R. 286. 

(116) — Misjoinder of causes of action — Second 
appeal. — A plea of misjoinder of causes of 


(119) Judgment- debtor not objecting to want 
of notice of enquiry.— Judgment-debtor objecting 
to what the Ameen bad done in enquiry res- 
pecting mesne profits, but not to want of notice 
of enquiry, oannot urge this latter ground in 

® HAROr) A Moyee Burmonee v 
wooMA Moyee Burmonee. 8 W R. 9 . 

^( 120 )— taken for first time in appeal 

Nature— Effect.— WherQ the objeotion relat- 

a mid-year sale was taken for the first 
time m the appellate Court, held, that as a 
defect fatal to the whole proceedings appeared 
n the notioe, the objeotion was competently 

7imn A b p ° r A the H ’ eh Gourt * CHARN M.O- 
Wa o? on AHSANULLA KHAN BAHADUR v. 

W O 656 y 6 ' P °‘ = 19 14 191 = 6 8aF ' 232 ’ 

’SSKgSZ&SS- i£rf* 

suit against a Polioe Officer, objection under 
s. 42, Act V of 1861, if nob taken in the Lower 
Court, oannot be made a ground of appeal, 

^SS M 8W?R B 4 N 25 TEWAREE V KAJAH RaM 

(\22)—Pl e a of want of notice, objection as to. 

fo,. °f waDt °? DOtiee cannot be taken 

for the first time in special appeal. THE 

COMMITTEE OP MORADABAD V 
CHUTRI 8INGH, I. A. 269. 

Ql 12S J~ 0bie f tio ^ of wan t of notice io quit— 
Second appeal.— Objeotion of want of notice to 

quit may be taken for the first time in second 

FJTSX £%* ABDOJjLA 

l *" 12 «■ 18 «■ 

J° - quit — S P ecial appeal.— 
Where a tenant denies his landlord’s title and 

„ P jo( f' 3 ‘ 8 th '°ughout in a vexatious and aggros- 
ve course of conduct towards him, he will 

^n°A«iii a * f ° r ejeobment, be allowed in 
p j appeal to assert that he has not been 
served with a notioe to quit, that objeotion not 

be ® n taken io the Courts below. RAM 
nuffer BHATTACHARJEE v. DHOL Gobind 
ThaKOOB, 1 C.L.R. 421. 
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(125) — Ejectment suit— Holding over suffered 
— Cultivation— Notice to quit.— In * suit lor 
ejectment, defendant was not allowed to take in 
special appeal the objeotion (not taken before) 
that plaintifi having allowed him to bold over 
and oultivate oould not ejeot him without 
sufficient notice to quit. CROWDY v. OmRAO 
ROY. 18 W.R. 148. 

(126) — Second appeal — Objection of want of 
proper notice to quit raised for first time in 
appeal— Practice — In a suit for ejectment, the 
objection by the tenant of want of a proper 
notice to quit may be raised for the first time 
even in second appeal. (2 M. 346, 12 M. 353, 
L.B.R. 1972—1892. 122, R.) In the present 
case, the objeotion was not taken in the written 
statement, nor apparently even in the memo- 
randum of appeal. It waR, nevertheless, . in 
faot, dealt with by the appellate Court. Held 
that the High Court in second appeal would 
allow the defendant to take the objection as to 
want of notice. VlTHU v. DHONDI, 15 B. 
407. [R., 18 B. 110.] 

(127) — Suit by receiver— Error in frame of 
— Objection. — Where the receiver of an 

estate, after permission to bring a suit on 
behalf of the parties interested, sue3 in his own 
name, an objeotion to this error in the frame 
of the suit, if not takon in the Court below, 
cannot be raised in appeal. JUGGUNNATH 
PER8HAD DUTT v. 0. 8 HOGG, 12 W.R. 117. 
[R., 34 C. 305 ; D., 5 C.L J. 270.] 

(128) — Objection taken too late in second 
appeal. — Wh°re an objeotion a3 to the form of a 
suit oould have been, but was not, takon before 
the first appollate Court, held, it was taken too 
late when the oa3e was before the second appel- 
late Court. AHMAD H OSSEIN KHaN v. NlHAL 
UD DIN-Khan, 9 C. 949, P C. = 13 Q.L.R. 330 = 

10 I. A. 45 = 4 Sar. 442. 

(129) — Objection as to non- joinder — Not objec- 
tion on merits — Special appeal . — Tho objeotion 
that plaintiff cannot sue without the co sharers 
joining him does not go to the merits of the 
oase and oannot be allowed for tho first time in 
special appeal. NANOO ROY v. JOOMUOK 
LALL Doss. 18 W.R. 376=12 B.L R. 292 
Note. [ F ., 19 W.R. 91, 22 W.R. 489.1 

(130) — Technical plea as to liability of 
company taken too late .— Where a decree for 
wasilot was giveD against the manager of an 
unregistered Trading Company, and the plea 
that the Company was not a corporate body, 
and, therefore, not liable without a disolosuro of 
the names of the parties constituting tho 
Company, was not taken until the exeoution 
stage : Held that the plea was a teohnioal one, 
and taken too late to bo of any weight in a Court 
of Equity. Mr. D. R. TRIPP v. NURSING 
CHUNDER Mitteb, W.R. 1884, Mil 7. 

(131 ) — Detect of parlies, ground of, in special 
appeal— Obiter . — The objeotion as to tho defect I 
of parties after the oase had passed through 
two Courts is not one afieoting the merits of 
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the oase so as to be a ground of epeoial appeal 
— Per Prinsep , J. BOYDONaTH BAG v. GBISH 
CHUNDER ROY, 3 C 26. [R., 169 P. R. 1889.] 

(132) — Non- joinder— Objection raised for first 
time in appeal.— Where, in a suit by one 
member of an undivided family, to recover land 
belonging to the family, the objeotion to the 
non-joiDder of the other members i9 not taken 
at the hearing, it oannot be taken io appeal. 
Paramasiva v. Krishna, 14 M. 498 = 1 M.L,. 

J. 782. [R., 2 N.L.R. 46. 9 G.L.J. 623.] 

(133) — Transfer of Property Act [IV of 1B82 ), 
s. 85— Suit on mortgage, effect of non joinder 
of the necessary parties — Objection as to non- 
joinder, raxsable on appeal.— The imperative 
provisions of s. 85 of the Transfer of Property 
Aot oompel any person suing on a mortgage to 
briDg into one suit, so far as he had Dotioe of 
their interests, all the persons interested in the 
property ; and so the omission to join as a party 
a person who was a necessary party to tho 3uit 
is a fatal omissiou by reason of whioh the snit 
would be liable to dismissal *, and it is the duty 
of the Court to dismiss a suit brought in con- 
travention of the section, unless it chooses to 
exorcise the discretion vested in it by s. 32 of 
the Civ. Pro. Code, and to bring upon tho record 
the party omitted from the suit. GHULAftf 

Kadir Khan v. Mustakim Khan, 18 A. 109 
= A.W N. 1896. 7. (13 A. 432. 16 A. 478. 11 A. 
537, R.) [Not F., 3 Iod. Cas. 291 ; R., 1 O O. 

53, 5 C.W.N. 423, 3 L B.R. 241, 12 0 W.N. 
911] 

(134) — Ex-parto decree — Transaction result - 
ing in decree collusive and benamee — Technical 
objection on the ground of no appeal . — In a suit 
for possession by right of foreclosed mortgage, 
where plaintiff got an ex parte deoree against 
one of tho defendants [A), aud the Lower 
Appollate Court, finding as a faot, that the 
mortgage-transaotion was btnamee aud oollu- 
sive, dismissed the olaim : Held that plain- 
tiff oould not in 9pooial appeal urge that his 
9uit should not be dismissed as against 
share, on the teohnioal objeotion that A has 
not appealod. RAM LOOCHIN SOOR v. NlTTYA 
KALEE DEMA, 12 W.R. 210. 

(135) — Decree for partition — ^cgutescewce in 
proceeding before Commissioner. — After a com- 
plete acquiosoence in the proceedings before a 
Commissioner, appointed in pursuanoe of a 
preliminary deoree for partition, the defondant 
was held not entitled to take objeotion to the 
appointment of the Commissioner. GYAN 

chunder Sen v. Durga churn sen. 7 0. 
318 = 8 C.L.R 418. [R., 24 C. 726, F.B.] 

(136) — Poficp of insurance— Jettison. — Where 
the plaintiffs oould not reoover on a policy for 
a partial loss, except as for jettison, and that 
point was not taken in the Court below, the 
point oould not be raised in appeal. MACKIN- 
NON V. Dun Das, Boorke A.O.G. 18B. 

(137) — Objection to sale of religious office . — 
Though the objeotion, that the sale of a religi- 
ous offioe is invalid, is taken for the first time- 
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in appeal, it may be considered, where it is of 
great importance, and goes to the foundation of 
plaintiffs right of suit. KUPPA v. DORASAMI, 

6 M. 76. 

(138) — Suit for enhanced rates, dismissal of 

— No claim for arrears at old rates— Complaint 
against old rate not being granted . — Where a 
landlord’s claim for arrears of rent at enhanced 
rates is dismissed by the first Court, and no 
claim is made for arrears of rent at old rates 
in appeal to the Judge, he cannot in speoial 
appeal object that such arrears were not deoreed 
to him. BEEJOYA GOBIND BURAIi v. JAN- 
NOBEE BrojvioNYA, 8 W.R. 252. (1 Ind. Jur. 

N. 8. 426, R.) 

(138-a) — Suit for money on bond being asset 
of factory purchased by plaintiff — Allegation 
not proved — Objection. — A plaintiff who obtains 
a decree in a suit for the recovery of money on 
a bond alleged to be an asset of a factory pur- 
chased by him, where it is objected for the first 
time in appeal that ho had filed no evidence to 
prove his allegation, ought to have an opportu- 
nity of adducing proof. CHUNDER COOMAR 

Roy v. Moulvie Kubeerooddeen, 10 W. 
R. 332. 

(139) — Plea of misconstruction — Special ap- 
peal, — In a sun for enhancement, an entirely 
new plea of misconstruction of the terms of the 
leaso cannot be admitted in special appeal 
8ATOORAM MOJOOMDAR v. PREONATH 
BANERJEE, 10 W.R. 424. 

(140-141) — Plea of res judioata taken for first 
time in second appeal — Civ. Pro. Code, 1877, 
ss. 13, 512. — The plea of res judicata, though not 
taken in the memorandum of appeal, and even 
when it is not urged in either of the lower 
Courts, may be entertained by the High Court 
in second appeal, and may be considered and 
determined, either upon tb.e record as it stands, 
or after a remand 1 or findings of fact. MUHAM- 
MAD Ismail v. Chatter Singh, 4 A. 69, 
F.B = A W.N. 1881. 116. [R., 20 B. 86, A.W. 
N. 1898, 410, 31 C. 428, 1 8.L.R. 142 ;D., 21 
A. 446.] See also , KOYLASH Nath CHUND v. 
Monmohiney DOSSEE, Marah 276 ; MON- 
MOHINEY DOSSEE V. KOYBASHNATH CHUND, 

2 Hay. 134. 

(142) — Plea of res judicata, Waiver and 
revival of. — A plea of res judicata waived by a 
defendant in the Court below may be revived in 
the Appellate Court in answer to the plaintiff’s 
appeal. When the Court proceeds and gives 
its decision on a waiver of a plea of res judicata , 
its decision is binding as between the parties. 
MUGNO MOYE DEBYA v. HUR CHUNDER 
Raoot, 3 W.R. Act X, Ral. 146. 

( 143) — Practice — Appeal — A llowance of ground 
of appeal not taken in the lower Courts — Res 
judioata. — In this appeal, the High Court 
allowed to be argued before it a ground of 
appeal raising a question of res judicata, whioh 

C. II— 6 
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bad not been raised in either of the Courts below, 
and referred issues to the lower Appellate 
Court to asoertaiD if such plea were well found- 
ed. Tek Narain rai v. dhondh Bahadur 

RAI, A.W.N. 1898,104. [R., 21 A. 446 ] 

(144) — Objection to plaintiff's right of suit 
raised for first lime in appeal— Suit cannot be 
defeated. — When a decision unfavourable to the 
defendant has been given in the lower Court and 
he seeks in appeal to bring forward, for the 
first time, an objeotion to the plaintiff’s right 

I to sue whioh he declined to urge in the Court 
below, he cannot be permitted at that stage of 
the oase to defeat the suit by suoh an objeor.ion. 

Pareyasamiv. Suluckai Tevar, 8M.H C. 

157. 

(145) — Objection to competency to sue. — In- 
competency to sue is a defect not admitting of 
oure or palliation, but that plea being of a 
material preliminary nature and involving the 
plaintiff’s locus standi in Court was held to be 
admissible though pleaded orally for the first 
time on appeal. Radha KlSHEN v. BUK- 
tawur Lall, 1 Agra 1. 

I 

(146) S. 242, Contract Act — Denial of plaint- 
ifi's partnership rights. — A plea raised by the 
defendant that, under s. 242, Oontraot Aot, 
plaintiff had no right as a partner could not be 
allowed for the first time in speoial appeal. 
BUDDUN 8AHU v. Rampertab SAHU. 25 
W.R. 511. 

( 147 ) — Application for removal of obstruct ion 
to Magistrate— Reference to Civil Court - Objec- 
tion to jurisdiction of Civil Court — Presumption. 

Where a party who applies bo a Magistrate 
for the removal of an obstruction, having been 
referred to the Civil Court, brings a suit there 
and obtains a deoree declaratory of his right of 
way, and it is objected that the suit is not 
cognisable in the Civil Court, held, that the 
presumption to be made was that the plaintiff' 
had a right to bring the suit in the Civil Court. 

Trilochun Doss v. Gugun Chunder Dey, 
24 W.R 413. [R t , 9 M. 463, 2 B. 120, S 
C.W.N. 303,] 

. (148) Agent's right of suit— Questioning 
right in special appeal. — An agent’s right 
of suit, if not questioned in the initial stage of a 
suit, oannot be raised in the special appeal. 

Soorendronath Roy v. Raghoobur dyal 

AWUSTEE, 15 W.R. 392. 

(149) Practice— Objection as to plaintiff's 
sue taken for first time, in appeal . — 
Where the plaintiff admitted the fact of his 
insolvency, an objeotion taken by the defendants 
for the first time in seoond appeal, that the 
plaintiff had no right to sue, having taken the 
benefit of the Insolvency Aot, was permitted by 
the High Court. 8ADODIN AND ANOTHER V. 

Spiers, 3 B. 437. 
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(150 ) — Questioning one's own act, objection 
against — Special appeal — Cause of action. 
Where plaintiff was present at certain Survey 
Proceedings, whioh were his own aot, he oan- 
nct sue for amendment of a thak demarcation I 
and this objection oan be raised by the defend- 
ant even in speoial appeal. SOODUKHINA 
CHOWDHRAIN v. ISSUR CHUNDER MOJOOM- 
DAR, 12 W.R. 24. 

(151) — Objection to declaratory decree in 
second appeal.— In a suit merely for a declaration 
of right, where the first Appellate Court orders 
the plaintiff to pay up the full amount of Court- 
fees as for a suit for possession (without, how- 
ever, the suit being amended), and eventually 
gives him a declaratory deoree, an objection by 
the defendant to the maintainability of a 
merely declaratory suit, oannct be allowed in 
speoial appeal. 8ARASUTI v. MANNU, 2 A. 
134. 

(152) — Public road — Obstruction — Special 
damage . — No one has a right to sue for obstruct- 
ing a public road without showing that be has 
suffered some particular inoonvenienoe in con- 
sequence of that obstruction. PARBATI 

Charan Mukhopadbya v. Kali Nath 
Mukhopadhya, 6 B.L.R. App. 73. 

(153) — Bight of suit by daughter during life- 
time of insane mother . — Where a daughter sues 
for possession of property (left to her by her 
father), during the life-time of her mother 
(who was insane), the defendant cannot question 
in special appeal the plaintiff’s right to bring 
the suit during her mother’s life time, where 
the objection is not taken in the first instance. 
KALICOOMAR 8IRKAR V. BlRMOMOYE DOS- 

SEE, 1 W.R. 23. [R., 9 W.R. 190, F.B.] 

(154) — Objection as to plaint disclosing no 
cause of action raised first in special appeal — 
Chittahs — Boundary disputes — Possession — 
Evidence of title . — An objection that no cause 
of action is disolosed by the plaint oannot for 
the first time be raised in speoial appeal. 
Chittas are evidenoe of titles in boundary- 
disputes, if they are properly accounted for 
and are properly introduced and verifiod. Pos- 
session is a good title as against every person 
who oannot establish a better possession, 
Chittahs are nob admissible in evidenoe when, 
for want of time, they are ordered to be filed ; 
and they may be rejeotod or returned after 
inspection. Objeot of s. 129, Aot VIII of 1859, 
defined. SOODUKHINA CHOWDHRAIN V. RAJ 

Mohun Bose, ll W.R. 350. [D., ll W.R. 
560, 12 W.R. 24.] 

(155) — Second appeal— Plea of non-disclosure 
of cause of action by plaint — Maintainability of 
plea , — Whore a defendant has demod the whole 
claim, the plaintiff must prove it in toto ; and 
the defendant oan in seoond appeal oontend for 
the first time that the plaint does not disolose 
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a cause of aotion. THE SECRETARY OF STATE 

for India in Council v. sukhdev. 21 A. 
341. F.B. = A. W.N. 1899,161. [D., 31 P-W. 

R. 1907.] 

(156) — Second appeal— Objection raised at 
hearing — Cause of action — Civ. Pro. Code , 
1877 , s. 512— Per Pearson and Straight , JJ-, 
Spankie, «/., dissenting.— The High Court oan, 
under s. 512 of the Civ. Pro. Code, 1877, 
entertain and consider at the hearing of a 
second appeal, the question whether the plain- 
tiff has auy cause of aotion to sue (this being a 
question of law), though suoh question has not 
been raised by the defendant either in the Courts 
below or in the memorandum of soeond appeal, 

Lachman Prasad v. Bahadur Singh, 2 A. 
884. [ft., U B.R. 1892—1896, Yol. II, 265, 

1 L.B.R. 184.] 

(157) — Decision in special appeal of case on 

point not raised below ■ — A oase is not to be 
deoided in 6peoial appeal upon a question which 
was Dot raised or tried or considered by the 
lower Courts. SHIB SUHAYE SINGH v. NUR- 
SlNGH LaLL, 22 W.R. 352. [ft., 24 W.R. 

72.] 

(158) — Act XXITI of 1861 , $. 11— Separate 
suit for question provided by sectioti — Validity 
of jurisdiction . — Where a question provided for 
by Act XXIII of 1861, s. 11, is made the sub- 
joot of a separate suit, held, that though the 
form of proceeding is wrong, there is not a want 
of jurisdiction whioh oan bo made a ground of 
objeotion in appeal. PURMESSUREE PERSHAD 
NARAIN BINGH V. JANKBE lvOOER, 19 W.R. 
90, [F.,14C. 605, 22 C. 483, 18 A. 106 ; R. % 

8 C.L.J. 20, 5 C.L.J. 328, 3*2 M. 425.] 

(159) — Transfer of Property A:t {Act IV of 
1882), s, 55 (*J) — Vendor and purchaser . — 
When a purchaser has failed to prove fraud, 
misrepresentation or concealment on the part 
of his vendor on whioh he relied to have the 
sale sot aside, ho oannot, in second appeal, Bet 
up a now oase founded on his right under the 
oovonant for title given him by the Transfer of 
Property Aot, s. 55 (2). MAHOMED v. SlTA- 
RAMAYYAR, 15 M. 50. 

(160) — Pleas not taken in Oourfs below — 
Alluvial lands — Restwiption proceedings.— 
Where a defendant has by his answer put hie 
defenoo upon a certain ground and issues for 
trial aro framed by the Court to meet the case 
so pleaded, tho Judicial Committee, as the fioal 
Court of appeal, will uot determine tho appeal 
on auy other issuos or grounds, whioh have not 
been taken or considered in the Courts below. 
Where, in a suit for reoovery of possession of 
alluvial lands, tho only point raised by the 
defendant in the Courts below was one as to 
tho idoutity of the lands, that is, whether 
they were included in certain resumption 
proceedings as appertaining to the plaint- 
iff's estate, it waB held that the defendant 
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3.— Objection first taken In appeal — ctd. 

could not, in appeal before the Privy Coun- 
oil, raise the question as to whether the 
lands had been improperly settled by Govern- 
ment with those whom the plaintiff now repre- 
sented. srimati Dasi v. Rani Lalanmani, 

\ B :£ R Pc - 64 = 11 W.R. P C. 27 = 12 M.I. 
A. 470. [F., 21 W.R. 59, 15 M. 503.] 

(161) Transfer of execution proceeedings from 
Sudder Amin's Court to Sub-Court— Jurisdic- 
tion.— Where the Judge after the Sudder 
Ameen’s Court of Gya oeased to exist, made an 
order transferring certain proceedings in execu- 
tion to the Subordinate Judge, held , he had no 
power to do so and that the appellant oould 
take that objeotion in special appeal. SHAIKH 
HAMIDOODDEEN v BHADAE SAHOO, 18 W.R 
343. [F-, 15 C. 177.] 

(162y— Transfer of — Issues — Evidence — 
Objection in Appellate Court. — Although the 
transfer by the Judge of a case from the file of 
the Mooneiff to that of his own Court, and 
finding deoision by the Judge upon issues fram- 
ed by an evidence taken before the Moonsiff is 
improper, yet if no objection be taken to suoh 
irregularity at the time, it must be presumed 
that the parties consented to the action of the 
superior Court, and they will not be allowed 
to take exception for the first time to the 
Court’s proceedings on appeal. YAKOOB ABI 
V. LUCHMAN DASS. 6 N.W.P. 80. 

(163) Lower Anpellate Court's jurisdiction 
in valuation matters. — Jurisdiction is not given 
to Lower Appellate Court in respeot of entering 
on a matter of valuation of its own aooord. 
Kalee COOMAR CHATTERJEE v. Kristo 
K lSHORE PODDAR, 14 W.R. 196. 

(164) — Question of institut ion fee on suit not 
to be raised in Appellate Court. — Where no 
question of valuation for the purpose of deter- 
mining the amount of institution-fee payable 
on a suit has been raised either in the Court of 
first instauoe or in the grounds of appeal, the 
Appellate Court is not competent to raise such 
a question. KABA CHAND 8EN v. ANUND 
Kristo Bose, 22 W.R. 433. [Diss., 7 C. 348.] 

(165) — Court Fees Act (VII of 1870), s. 12- 
Objection as to deficiency of Court- fees for plaint t 
not raisabls for first lime in appeal . — On the 
objeotion raised in this appeal that the suit was 
barred by limitation by reason of the plaint 
having been on stamped paper of insufficient 
value, and the deficiency not having been made 
good until after the expiry of the period of 
limitation, it appeared that the deficiency had 
not been discovered till the case was on appeal 
before the High Court, and that, as soon as the 
mistake was discovered, the parties had made 
good suoh defioienoy. The High Court held 
that the plea of limitation oould not be allowed 
to be raised at that stage. It was open to the 
defendant to have raised the objeotion as to 
valuation before the deoision of the suit by the 
Court of first instanoe, and it is not competent 
to the Appellate Court to allow euoh plea to be 
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rai A sed T b 7 0 , f T ore , ifc for the first time. Under e. 12 
of Aot VII of 1870, the deoision of the Court of 
first instanoe upon a question relating to valu- 
ation not affeoting the question of oategory is 

Wilayat ali khan ,. Umardaraz 

r ™ ^rV 9 A 163 = A. w N. 1897, 33. [B., 
12 C.W.N. 37 = 6C.L J. 351. j 

J 166 l-?^ ection as 10 wiU b ^nq made verb - 
ally-Techmc.-Where in a suit to recover 
certain property, both the lower Courts find 

^ ,1 was . left _ t0 defendants by way of gift, 
d the plaintiffs objeot that, uuder the Hindu 

hff H a verbal of this kind is not legal, 
d. p’d ha .i h6 plaintiff oannot now throw the 
“V ° aS8 ° n a teohQioa l ground that the 
WaS ceally a WlI ‘- RiD HA BULLUBH 

Chuokerbotty v. Eanee Madhub uhuc- 

kERBUTTY, 23 W.R. 230. ° 

—cf~i™ra h ( dr T a l*L SUi 1 lm V r °V erl y permitted 
Civ. Pro. Code, 1877, s. 373-Plea taken for 

■fhe ni ' medt J le « rln 9 of second appeal — Where 

hat u plaia6lfi had been improperly 
allowed to withdraw bis lormer suit with liberty 

to bring the present suit, had not been taken in 

the lower Courts or in the memorandum o“ 

eeoond appeal, held, that it eould not be “ged 

Wh t l hea u° 8 ° f 1,116 ee00Dd ap P0 a ‘- Qucert.— 

C^de l877° "° Cd3 ‘ a 8 - 373 01 the Pro. 
U ° de, j J ;? 77, oc where there are sufficient 

grounds enable a Court to permit a plaintiff 

muTfatl' h" ir ° m his . auH ' not “erely where it 
must fail by reason of some formal defeot but 

wag s O ueh h thft 0U h nd the de * eflce to Jesuit 

hissu^h^l 00Uld n0t have BUOO00 ded in 
a h £ d he g0ne oa with ib - Zahur UN- 

mi! 18 KHUDA Yarkh aN, 3 A. 528 = A. W N. 

(168)— Objection depending on facts to be found 
f° und — Special appeal.— A n objection 

Tnd°h J eP6 ? k ° Q f * 0ls Whl0b had t0 be found 
QOt b00Q f . ouod > cannot be allowed to 

KH ilni? a PP 0al - AZIZUNNISSA 

v ' 8hasi bhushan Bose, 2 b l R 

App. 17 = 11 W R, 343. 

nelcT ) ~rf,Tn nd a PP eal ~Q^stion of due dili- 

dfiB diliJ; C U 040 g0 lnl ° fhe question of 
ft tt B A ° BOa t 'b Q part ot a judgment-creditor 

L qdV PN ' Kadumbjni Dabya V. 

= 8 C L R ° 1 | UNDER pAL OHOWDRY, 6 C. 831 

UJO)— Objection as to invalidity of document 
zohellier can be raised for first Uml L a “- 

The Court is bound to take notice, in regular 

appeal of the positive invalidity of a dooument 

even thoueh StatU h e ' tho Registration Aot), 

objeotion may have been raised 
its admission in the Court below. BASAWA 

and Gurbasawa v. Kadkapa Sharrana 
and S ID0 J i, 2 B. 189. [B . 

m { ent l lZ° l t j v C ‘ i0n to ad missibility of docu- 

<a *f n ,n first Court - »/ allowable sub- 
seguently, If no objeotion be taken in the first 
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3.— Objection firifc taken in appeal— ctd. 

Court aa to the admissibility in evidence of a | 
document, such objection cannot be entertain- , 
ed on appeal, tho more so, if it appears from j 
the written statement, of the very party object- 
ing, that he has himself relied on it. HRIDOY 

Krishna das v. prasanna Kumari Chow- 
DHURANI, 28 G. 142. (19 A. 76, P.C., D.) [F. % 
15 0.P L.R. 123.] I 

(172) — Cause of action— Objection in special 
appeal. — An objection that the plaint discloses 
no cause of action, being one which affects 
the jurisdiction of the Court, may be taken at 
any time, evtn in the special appeal stage. 

Parbati Charan Mukhopadhya v. Kali 
Nath Mukhopadhya, 6 B.L.R. App. 73. 

(173) — Non existence of cause of action . — 
The plea of the non-existenoe of a cause of ac- 
tion may be raised for the first time on appeal. 

Basumal v. Lachman Das, 11 P.R. 1873. 

(174) — Fraud— Pleading— Question of fraud 
not to be raised first m Appellate Court— Prac- 
tice* — A question of fraud cannot be allowed to 
be raised in the Appellate Court when it was 
not alleged in the written statements and no 
issue raised regarding it. PANDIT PRAYAG 

Raj v. Gouearan pershad tewari. 6 C. 

W.N. 787. 

(175) — Whether fraud can be considered for 
the first t ime tn appeal. — In a case where the 
plaiut made no charge of fraud and oollusion, 
and no issue was framed on it, and the Lower 
Court did not make mention of it, the Court of 
appeal refused to take it into consideration. 

Jogendra Chandra Ghose v Mahesh 
Chandra dutta, 23 C. 480 [R..2N.L.R. 

49.] 

(176) — Objection as to plaintiff not being in- 
terested in suit. — The defendant in a suit for 
possession having objeoted that plaintiff (H) 
had parted with his interest, the Court gave 
effeot to the objection and L was treated by 
defendant as having been substituted as plaint- 
iff, although no epeoifio orccr lor that purpose 
was to bo found in the record. Having been 
defeated in tbe lower Courts, defendant objeot- 
ed in special appeal that thore was no evidence 
of the conveyance to L : Held that, after what 
the defendant has done, he is bound to accept 
L as plaintiff and oannot be allowed uow, or in 
the Lower Appellate Court, to take an objeotion 
which does not go to the merits of tho suit. 

Hyder Buksh v. The Collector of 
Darjeeling, 24 W. R. 2 . 

(177) — Objection to account not taken in first 
Court. — Where no objection is taken before 
the first Court to an aooount whioh is there 
prepared as agreed to by both parties, it can- 
not bo taken in the Appellate Court. HUREE- 
HUH MOOKERJEE v. Rajkissen Mooker 
JEE, 23 W.R. 281. 

(178) — Adoption — Adopted a married man at 
the time of adoption— Objection as to validity of 
adoption cannot be taken for first time in second 
appeal . — An objeotion whioh involves a mixed 


Appellate Court— oontinued. 

3 , .Objection first taken in appeal— ctd* 

question of law and faot, in respect of which 
there is no finding in the Courts below, cannot 
be entertained in second appeal. Consequently, 
an objeotion that an adoption is invalid, 
beoause the adoptee was a married man at the 
time of adoption, is not allowable for the first 
time in second appeal. KANHAYA LaL KUBMI 
v. MT. 8ATIYA, 1 N.L.R. 1. (1 W R. 136, 

9 B. 285, 22 C. 483. 27 C. 205, F. \ 17 B. 303, 

19 B. 331, 18 B. 679. 11 C.P.L.R. 56. 11 M. 

I. A. 475. 12 M. I. A. 475, 14 C. 586, R.) 

( 179 ) — Practice — Plea taken for the first time 
in second appeal — Joint Hindu family — Share 
in joint family property not alienable without 
consent of co-parceners or until partition . — 
Where in second appeal there wa9 raised for the 
first time a plea, based upon the findings of faot 
of the lower Appellate Court, that an alienation 
of oerfcain joint family property, the subject of 
the suit, was bad in law as having been made 
without the consent of one of the oo- parceners, 

; tho Court refused to allow tho plea to be taken, 
on tho ground inter alia that the objecting oo- 
paroener had on a previous occasion himself 
alienated a portion of the jointfamily property. 

Mohan Lal v. Madan Mohan Lal, A. W. 
N. 1899, 221. (A. W.N. 1886. 89, F.) 

(180) — Appeal — Plea of coercion and public 
policy to avoid sale-deed — Neither raised by 
pleadings nor in the grounds of appeal — 
Whether enter tainable. — Held , that an Appel- 
late Court ought not to deoido a oase on a plea 
that a deed was void as it was obtained to hush 
up orimo and was, therefore, against publio 
policy, where suoh a plea was not raised by the 
pleading or in tho grounds of appeal to that 

Court. Bhagwanti v. Jagarnath, 6 A.L J. 

636 = 3 Ind. Cas. 510. 

(181) — Practice— Objection — llaiwr. — Where 
a party having a good objeotion, suoh as an 
absence of tender beforo suit, to urge to the 
prosecution of a suit, omits to do so in tbe first 
instanoe, suoh omission is fatal to his availing 
himself of it as an objeotion on appeal* 

Nawab Mahomed amunoodeen Khan v. 
Moozuffer Hossein Khan, 8 B L.R.P.G, 
570 = 14 W.R.P.C. 5. [R. t 20 B. 86.] 

— Proceedings boforo village oonoiliator — 
Their nature — Certificate— Computation of 
limitation — Limitation Act, XV of 1877, art. 
144 — Onu9 of proof of objeotion to jurisdiotiou 
of Court— Seoond appeal— See BOM. ACT XVII 
OF 1879, ss. 46, 47, 48, 13 B. 424. 

See MAD, Act VIII OF 1865, S3 4, 39, 26 
i M. 363. 

See U.P. ACT XII OF 1881. 3.9. A.W.N. 

! 1884, 45. 

See arbitration— Miscellaneous, ii 

P.R. 1869. 

• See ARREST, 8 W.R. 318. 

1 — Objeotion in speoial appeal taken for first 

; time at hearing— Arbitrator’s prooedure — Sm 
AWARD, 1 A. 535. 
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3.— Objection first taken in appeal— cZd. 
See Bill of Lading, 8 W.R. 35. 

C0DEl 1908 ' 8 ‘ U5 ‘ A ' w ' 

See CIV. Pro. CODE, 1908, O. XXXIII, rr. 
7, 15, 20 B. 86. 

See Enhancement of bent— enhance- 
ment, EXEMPTION FROM, 6 W.R. ActX, Rul. 
y 1 1 

See Hindu Law— Custom, 22 M. 515, p. 

C. = iJ6 I. A. 55. 

See Hindu Law— Debts, a. w. N. 1884, 

327. 

--Partition suit for property of grandfather 
without impleading him— Death of grandfather 
before trial Objeotion on appeal to frame of 

suit See Hindu Law— Partition, 8 M. 

214* 

See Hindu Law— Reversioners, a. w. 

N. 1883, 282. 

See Landlord and Tenant — Eject- 
ment, 18 B. 110. 

See Limitation— Question of limit- 
ation, 1 M.H.C. 358. 

See Misjoinder— Of Parties, a. w. N 

1882, 113. 

See Misjoinder— Of plaintiffs and 

CAUSES OF ACTION, 24 C. 540. 

— Hindu widow — Interest provided by un- 
registered “rukahe” — Appeal, plea taken for 
the first time in— See MORTGAGE— GENERAL. 

2 O.C. 209. 

See Practice and Procedure, 6 M, 

I. A. 232. 

See Pre-emption— Right to pre-empt, 

36 P.R. 1889. 

See Resistance to execution of 
Decree, i b.l r.a.c. 206 = 10 w.r. 318. 

See Right of occupancy— Transfer of 

RIGHT, 22 P.R. 1898. 

See SPECIFIC PERFORMANCE, 1 O. C. 1061. 

— Seoond appeal, new pleas first taken in — 
See 8PECIFIC RELIEF ACT, 1877, s. 42, 4 O. 

O. 207. 

See Stamp ACT, 1879, s. 34. 139 P.R. 1890, 

2 P.R. 1891. 

— Unstamped hunlli, admission on appeal — 
Objection in second appeal disallowed — See 
Stamp ACT, 1879, s. 34, cl. 3, 5 M. 220, 

See suits Valuation act, 1887, s. n, 

2 C.P.L.R. 18. 

See Will— Miscellaneous, 15 B. 697. 

4.— Powers of Appellate Court. 

(1 ) — Clear record of reasons by first Court — 
•Appellate Court not to upset judgment on 
assumption of falsity of evidence . — Where the 
first Court records its reasons distinctly, the 
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4. — Powers of Appellate Court— contd. 

Lower Appellate Court ought not to upset the 
judgment od the assumption that the tenants 
gave false evidence in favour of the shareholder. 

19 W.R 299. V ’ MUSST * RUBAA Khato °N, 

(2, )— Conditions for Appellate Court to reverse 
finding on facis.-The Appellate Court cannot 
reverse the finding of the Lower Court, unless 
it 19 olear that the finding of the Lower Cou-t 
is entirely against the evidence. BAGH SINGH 
L’Fatta 28 P.R. 1873. But see MOHUNT 
KADIKA DAS v. BHUGWAN Das, 7 P.R. 1874. 

(3) — When Appellate Court should reverse 
finchtig on facts.— In regular appeal, the Appel- 
lace Court is as much a Judge of the facts as 
the original Court and is bound to give its 

th6 ? aC i 8 With referep ce to the 
nf r ev l de ?^’ independently of the deoision 
of the Court of the first instance ; and it is at 
liberty to reverse such deoision, although there 
is no glaring mistake of tbe effect of the evidence 
in the Court below. MOHUNT RADIKA DAS 
v. BHUGWAN Das. 7 P. R. 1874. But see 

BAGH SINGH v. PATTA, 28 P.R 1873 * 

(4) Joinder of causes— Same defendant- 

trial 6 trial on merits-Joint 

Inal.-JM here a number of cases are instituted 
against the same defendant relating to the 

IZ* *° d P ,aiDfciff ap P ,ie3 to have 

tb fcr * ed fco £ 0ther > held that the cases 

oa°e U ^ M r lf d together ; fai)ip g which each 
° a i e ni S r ho f be separately tried on its merits. 

WR un 6 T o Syed ALAI ah^ed. 13 
W.R. 110. lA., 22 C. 511.] 

(b) Judgment in one case when to govern 
another— Consent of parties.— Where both the 
parties and subject-matter are difierent, a Judge 
should pot, without the oonsent of the parties 
allow his judgment in one case to govern his 
deoision in another. SOORENDRANATH ROY 
V. PURMANUND GHOSE, 13 W. R. 842. 

(6)— Amending plaint in Appellate Court,— 

A plaint cannot amended in an appellate 

i ruR.Tc.^s ^rw v R M i u n. T - nur BANU ‘ 

consequential Court ^cannot 

dismiss suit— Amendment of suit,— A Court of 
appeal must not dismiss a suit, because it is 
one praying only for a declaratory decree with! 
ou any consequential relief, where the de7end- 
ants had not taken that obieoticn hnS 
allow the plaint to be amended. LlMBA Bin 

Krishna v. Rama Bin Pimplu 13 b 

IF., 14 M. 46 ; R., l 5 M. 15. UBR im*' 

3901. Vol. II. 231, 5 Bom. L.R. 329 12 P V 

J. 74 = 14 C.W N. 1057 ; D., 15 M 255 iq a* 

429, 26 C. 845.] 10 m. 255, 19 A. 

(8)— Return of plaint for presentation to V ro - 
per Court.— An Appellate Court has jurisdiction 

Court!* r ^K^RISH N A ^R A ^ mrit* ^^TY 

f 5 H 7 U 9 B TH a 66 8A ^ SHIV ’ 6 °- P L ' R - 103 
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PowerB of Appellate Court contd, 

( 9 ) — Act X of 1877, s. 57 (a) - Return of plaint 
after trial on the merits— U the Appellate 
Court thinks that the Lower Court ought to 
have returned the plaint under a. 57 ,a) of Aot 
X of 1877, it oan direot its return, notwith- 
standing a trial upon the merits of i the case. 
Shadi v RiUSSUMMAT AISHAN, 55 p K. I 

[ft.. 116 P.R. 1881 ; Appr . , yo P.R. 1884.] 

(10 ) — Plaint insufficiently stamped. Failure to 
supply deficiency— Dismissal of suit— Civ Pro 
Code, 1877. s. 578.— The fact that a plaintiff 
has paid too small a Court-fee ou hia plaint, 
and that ho, as respondent, failed or refused to 
supply the deffoienoy when oalled upon to do 
bo, is only an error or irregularity which does 
not affect the merits of the oase, (s. 578 of the 
Civ. Pro. Code), and does not justify the 
Appellate Court in dismissing his suit without 
going into the merits MEHDI HUSAIN v. 
MADAR BAKSO, 2 A. 889. 

(11) — Appeal— Levy of deficiency in stamp 
duty — Court Fees Act, s. 6 . — It is competent to 
the Appellate Court to levy tho deficient stamp 
duty, when the memorandum of appeal is not 
sufficiently stamped. CHENNAPPA v. RaGHU- 
NATHA, 15 M. 29 = 1 M L.J. 598. [ft , 19 C. 
780, 24 M. 331, 4 O.C. 108. 159 P-L-R. 190l, 
25 M. 380, 123 P.R. 1907=82 P.W.R. 1907 = 3 
M.L.T. G3.] 

(12 ) — Decree dismissing a suit, when can be 
set aside by. — A decree dismissing a suit should 
not be set aside, unless the Court of Appo*l is 
in a position to deoree the plaintiff’s claim in 
whole or in part or to direot the lower Court to 
take action of some kind. KaUISG HLA v. KA 
Tl, 5 L.B.R. 11 = 1 Ind. Cas. 857. 

(13) — Dismissal of whole suit against all de- 
fendants — Ground common to all defendants — 
Suit for possession of lakheraj lands.— One of 
the defendants (A) admitted with the plaintiff 
that the lands in dispute wore lakheraj , and 
not the mal lands of the other two defendants; 
but he pleaded limitation on tho ground of his 
possession under a purchase from tho plaintiff’s 
ancestor more than 12 years ago. Tho first 
Court having decreed the suit, defendant A 
alone appealed, and the Lower Appellate Court 
not only decided in his favour, but dismissed 
the plaintiffs whole claim under s. 337, Aot 
VIII of 1859. D eld that the decision of tho 
first Court did not proceed on a ground common 
to all the defendants, so as to justify tho dis- 
missal of the entire suit by the Lower Appellate 
Court. 8REEMUTTY DOYAMOYEE DOSSEE 
V. ESHUR C BLUNDER MUTTYLOLL, 1 W.R. 
203. 

(14) — Party to suit— Appeal to set aside whole 
decree— Power of Appellate Court. — A party to 
a suit is competent to appeal to set aside the 
whole deoree, and it is competent to the Appel- 
late Court, on suoh appeal, to set aside tho 
whole deoree. DAYAL CHAND SAHOY v. 
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Nabin Chandra adhikari, 8 B.L.R. 180 = 

16 W.R. 235. 

(15) — Suit against two defendants— Decree 
exoneratma one of the defendants No appeal 
by plaintiff against the exonerated defendant — 
Exonerated defendant made liable on appeal by 
the other defendant— Power of Appellate Court to 
make exonerated defendant liable. — The plaintiff 
filed a suit for profits agaiu9t two defendants, 
the lambardars of a certain village. The 
Court of first instance dismissed the claim as 
against one of the defendants, the present ap- 
pellant. The other defendant against whom 
the whole of tho plaintiff’s claim had been 
decreed, appealed, makmg the exonerated 
defendant (the present appellant), a party to 
that appeal. The lower appellate Court held 
that both the defendants were jointly liable to 
pay profits to tho plaintiffs. Tho present ap- 
peal was preferred against that decree. Held t 
that, when a suit has been dismissed against one 
of two defendants by the Court ol first iustauce 
aud the defeated plaiutiff has not appealed 
against that part cf the deoree, the addition of 
the defendant, against whom tho suit has been 
dismissed, to the array of the parties does not em- 
power tho appollato Court to pass against him 
a deoree, which tho Court of first instance 
declined to pass aud in thu decision of whioh 
Court, tho plaiutiff chose to acquiesce, PAR- 

zand ali Khan v. bismili.ah Begam, 27 
A. 23 = 1 A. L.J. 358 = A.W.N. 1904, 165. (8 
C.W.N. 495, P.B, Dim.; 2 A. 487, 5 A. 266, 
F.) [F., 4 A. L.J. 772 = 30 A. 43 = A.W.N. 
1908, 4 = 3 M.L.T. 176 ; ft., 3 N.L.R. 85, 12 
O.O. 260.] 

(16) — Power to moke co-defendant liable upon 
appeal by a defendant— Mortgage-suit. — In an 
appeal by defendants Nos. 2 to 8 against the 
decision of the 1st Court in whioh tho real con- 
test was whothor defendant No. 1 who was 
joined as a respondent with the plaiutiffs or 
defendants Nos. 2 to 8 were liable for the mort- 
gage-debt, tho Appellate Court has powor to 
alter tho decroo ot tho 1st Court so as to make 
defendant No. 1 liablo aud to direot tha6 a 
decree to reoover the mortgage-debt against 
defendant No. 1 be made in favour of plaintiff. 
ISHWARDHARY SINGH V. BlBI SAHEB7.ADI, 
12 C.W.N, 720 = 35 C. 538. 

(17) — Appeal by one defendant— Poioer to 
reverse whole det ree. — On an appeal by ouo 
defendant, tho appellate Court need not confine 
itsolf to that part of tho oase concerning tho 
appellant but may reverse tho whole deoree. 
BHUPA v. CHETU, 26 P.R. 1881. 

(18) — Powers of appeal by one defcndatit — 
Reversal of whole decree — Place of suing — 
Hundis . — One of several dofoudauts might obtain 
a reversal of tho whole deoree if it proceeded on 
any ground common to all tho dofoudauts. A 
suit on a hundi is not to be brought iu a place 
where tho ooutraot was entered ioto, but at a 
place where it is to bo performed and a breaoh of 
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4.— Powers of Appellate Court— contd, 

such stipulated performance occurred. Meaning 
or oause of aotion ’ disouesed. Banka Mal 
V. Chuah Malik, 71 P.R. 1883. (io p.r 

1886, 104 P.R. 1886, 29 P.R. 1867, 2 P.R*. 
1868, 66 P R. 1868, 57 P.R. 1874, 118 P R 

S2K 147 P,R - 1882 ’ Ciled > w. 132 P.r! 

■lood.j 

(19) — Appeal of one defendant— Reversal of 

entire decree. — Ad appellate Court cannot, on 
the appeal of one defendant only, reverse the 
whole of a decree whioh has been passed against 
two defendants on a ground not common to 
both. ABDOOL A LI v. SYED BANOO, 2 W R. 
287. [F., n W.R. 238. J 

(20) Ss. 244 (c), 545, 647, Civ. Pro. Code , 
1882— Stay of execution— A-p-peal from order , 
\n execution pending. — The Appellate Court can 
stay execution, during the pendency of an 
appeal before it, from an order in execution. 

Pasupathi Nath Bose v. Nanda lal 
Bose, 28 C. 734 = 8 C.W.N. 67. (l.A. 178 F 

B. , 11 W.R. 494, R.) [F., 3 C.L J. 67 = 33 C. 

927 ; R. t 3 C.L.J. 29, 34 C. 1037, P B, = 11 

C. W.N. 1030 = 6 C.L.J. 298, 3 C.L.J. 29 ; D., 
31 C. 1081, 9 C.W.N. 123.] 

( 21 ) — Execution of decree— Decree, addition 
to, or alteration of— Appellate Court.— It is not 
oompetent to the Appellate Court in a matter 
arising in execution to add to or alter the deoree. 

Becharam Paul v. bhugwan Chunder 
Ghose, 3 C.L.R. 522. 

( 22 ) Power of, to take notice of facts trans- 
piring during pendency of appeal— Discretion 
— Mortgages executed on the same aay—Prio- 
rity Joint tenancy or tenancy iv. common 
when neither proved tc have been executed before 
the other.— As a general rule, a Court of Appeal, 
in considering the correctness of the judgment 
of the Court below, will confine itself to the 
state of the case at the time suoh judgment 
was rendered, and will not take notioe oi any 
facts, whioh may have arisen subsequently. 
But the Court will, in exceptional cases, depart 
from this rule, specially where, by so doing, it 
oan shorten litigation and best attain the ends 
of justice. Plaintiff was given leave to amend 
his plaint, so as to adopt his ease and prayers 
for relief to the new facts, the amendment not 
altering the nature of the oase. When two 
mortgages are executed on the same day, that 
whioh was exeouted first takes priority, and 
evidenoe may be given to ascertain whioh was 
in laot exeouted first. Where this cannot be 
ascertained, the mortgagees would take as 
joint tenants or tenants in common. RAM 
RATAN SAHU v. BlSHUN CHAND, 11 C.W.N. 

732 = 6 C.LJ. 74. [F., 6 C.L.J. 102, 662; 
Expl., 13 C.W.N. 815.] 

(23) — Powers of— Objection as to invalidity of 
agreement, defendant not raising — Agreement 
involving inquiry into other 1 s property — Fraudu- 
lent object • — An Appellate Court oould, of its 
own notion though not urged by the defendant, 
take objection as to the invalidity of an agree- 
ment and discuss a suit on that ground, for a 
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Court cannot be asked to enforce an agreement 

font in “the d laW ' Wh6tber ““t 

forth in the defence or not. When the object 

ss 17 ST? V S f ™ udulent . » ^ void under 
ss. 1 , and 23 Indian Contract Act, even though 

nrnTT Ve ° r '“Ply do inquiry into the 

outan/i° f f an f 0theC ; A pr0 “ ise “ado, with- 
out any intention of performing it, is a false 

representation and amounts "to fraud und^ 

Mal 63 p a R ,«££• S ri mB RAM v ■ Nagar 

P hk w!] ■ 831 ' [D - 96 P R ' 1902=17 

( 24 ) Practice — Remand — Appellate Cmiyi 

Z ZlZ de In WM Wh °l e y™ 1 ° 

filed chfe^r 1 3 ? peal where the respondent 

Code ki p f UDd8r S ' 561 > Civ. Pro, 

Code, the Court, without delivering judgment 

- is8ue reference ?o J the“bjeS: 
turns, stating, however, that the appellant was 
“ its opinion, entitled to succeed. I ‘ ™ : 
pparent that, at that time, the appeal oould 

ing oMhfi aeD argued out, and the true mean- 
ing of the faote as found oould not have been 
present to the mind of the Court. Bell that 

upon the return of the findings on remand' 

decide'^aml tha the appeal as alread^ 

“ and the objections the sole matter for 

whinH e h atl0 k ' but sbould oonsider the question 
the nhie a | S b6an rai9ed b ? the appellant and 

decided t°he°wh7 1Sed by l he re8 P ondeDt s. and 
aeciued the whole oase. But, from this ruling 

wJd °° bB mferred th at, where Judges have 

hav com 8 eT eQtS ° D 60me 0f the and 

issues expreEsed views on those 

issues and have remanded another issue or 

issues under s. 5 66, the same Judges should be 

of the rl B V h \ CaSB de n0V0 - the “return 
Of the remand. In such a oase, the counsel 

may be confined to the findings on rem-nd 

16 A 2°^W « 0 AD V - PHaSAD iS a: 

162-A.W.N. 1887, 295. [F., 80 P.L.R. 1902.] 

r J* t)77 Appea [ f rom ord er of remand— High 
Coun s power to confirm first Court's adjudica- 

tion WOOtl r\YollYn -T- ~r / 


IrornTh P : elim r arv P° inl ' — Upon an appeal 
from the order of an Appellate Court remanding 

“ d,apossd ol b y the first Court on f 

limited 0 to y consider mLl^theXm of “he 

srua is£ 

Courts aeoree, if it is found that the Appellate 
order 18 defective. LOKI MHATO v. 
AJAIL La BL, 3 C. 144 = 4 C L R 463 

-IP R Vo 4 ,- “ M - 152 > ’ P 1903 

655 F R • a 1 ? 5 1895 » 6 P R 1892, 3 A. 

655, F.B. , Appl., 17 O. 168 ; R., 26 C. 361.] 

Civ%Z P TJ of remand Limit— 8. 562, 

to n°f e, JT The powera of remand given 

ppe late Court under this section should 
be ©zeroised only when the lower Court had 

e ‘ he ° a - e on a P re ^minary point and 
n the merits or on a point preliminary to 
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mad. 46 P R 1883. 


[ 2 V— Remand order not specifically a PP* ale * 

aaainst — High Court's power to 

second appeal, vaiuiifff o/ oydef *“ ^^afpeal 
Court, bas power to question in eeoond aPPJJ 1 

the validity or otherwise of the order of reinan , 

although there was no speoifio appeal made 

against the order under e. 588 (28) o{ * 

CHEDA LAD V. BADULLAB, 11 A. 35. L* . 

12 A. 510, 24 C. 725 ] 


(28 ) — Remand — Objection to finding — 

Appellate Court, powers of-Cxv. Pro. Code, 

1877 , ss. 506, 567. 578 -Error or irregularity. 
— See this case noted atp. 14. supra , under 1 A. 
165 whioh it follows. Even assuming that an 
Appellate Court aots irregularly in not accept- 
ing the findings returned by the Lower Court 
on remand the irregularity is one which does 
not affect either the merits of the oase or the 
jurisdiction of the Court, and is cured bys. 578 
of the Civ. Pro. Code. AKBARI BEGAM v. 
WlD AY AT A LI, 2 A 908. [F., 6 A. 383=* A. 

W.N. 1884, 127, 6 A. 391=* A. W.N. 1884, 129. j 


(29) — Ex parte decree— Application to set 
aside— Ordering of security tor decree— Legality 

of—Ss. 560 , 108 , Cw. Pro. Code , 1832.— 
As a. 560, Civ. Pro. Code, 1882, enacts that an 
appellate Court may re hear an appeal heard 
ex parte on such terms as to costs or otherwise 
as the Court thinks fit to imposo, the word 
' otherwise ’ empowers suoh Court to impose 


terms other than those relating to costs, cover- 
ing an order as to furnishing seourity for the 
duo performance of the decree. As an original 
Court oan direct the payment of the deoroe 
into Court before hearing au application to set 
aside ex parte deoree, an appellate Court has 
like powers. BAWA NARAIN SINGH v. GANGA 

RAM, 70 P R. 1888. 


( 30 )— Appeal from partial decree by plaintiff 

Power ot appellate Court to reduce decree 

further . — Whore a decree was passed allowing a 
oertain amount and disallowing tho remainder, 
and tho plaintiff appealed from tho deoree dis- 
allowing a portion, and the defendant did not 
appeal, held that it was not competent to tho 
appellate Court to further reduoe the amount, 
as tho defendant had not appealed. 8ITA 
RAM v. BANNO BlBI, A W N. 1881, 40. 


(31 )— Modification of claim before Appellate 
Court .— It is oompetent to the Courts to allow 
a plaintiff to modify his original claim for tho 
direct settlement of a superior proprietary right 
in an estate into one for a sub-settlement of a 
sub proprietary right. GOURI SHUNKER v. 

The Maharaja op Bulrampore. 4 C. 839. 
P.C. = 6 I. A. 1 = 3 Sat. 873. [R., 13 A. 108 ] 


(32)— Original jurisdiction , exercise of, by 
Appellate Court— Right of appeal to the Court of 
the Judicial Commissioner . — Whore, in an 
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appeal from the deoree of a Court fi«t instance, 
the Deputy Commissioner set aside the deoree 
of an original Court of oompetent jurisdiction 
and then passed a new deoree in proceedings 
styled a regular suit iu the Court of the Dis- 
trict Judge, held, that an Appellate Court oan- 
not give itself jurisdiction to try the oase as an 
original suit under its original jurisdiction in 
this manner. The further deoree thus made 
in the suit is a pseudo-original deoree. It does 
not follow that, because an Appellate Court in 
au appeal from an original decree, calls ita 
proceedings a regular suit, that appellate pro- 
ceedings do become an original suit, or that its 
further deoision in such pseudo-original pro- 
ceedings beoomes less liable to appeal in the 
fourt of the Judioial Commissioner. MOIDEEN 

BAWA v. AIiLANDOO. L.B.R. 1893—1900, 




(S3)— Original jurisdiction, exercise of, by 
Appellate Court— Right of appeal to the Court of 
the Judicial Commissioner. — In an appeal from 
a deoree passed by Court of first instance, the 
Appellate Court set aside the original decree in 
tho suit and then, styling its further proceed- 
ings an original suit, passed a deoree as if in an 
original suit. On application being made to 
the Court of the Judioial Commissioner for 
stay of execution of that further deoree, held, 
— that the further proceedings, though styled 
an original suit, must be treated as a continua- 
tion of appellate proceedings in the same appeal 
from an original deoree already passed in the 
same suit. The application for stay of execu- 
tion of pseudo-original deoree passed in suoh 
further appellate proceedings by a Court of first 
appeal is properly made to tho Court of second 
appeal, that is. tho Court of the Judicial Com- 
missioner. MOIDEEN BAWA V. ALLANDOO, 

L.B.R 1893-1900, 231. 


(34 ) — Decree not prepared by Court of first 

instance — Jurisdiction of Appellate Court.— The 
mere faot of tho ab3onoe of a deoree giving 
offoot to tho deoision of the Court of first in- 
stance, does not prevent the appellate Court 
from entering into tho oase, nor from remand- 
ing tho oaso to tho first Court for preparing a 
deoreo. KaDIR BaKSII v. KlFAlTULLAH, 
A. W.N. 1884, 224. (5 A. 520, R.) 

(35) — Jurisdiction — Appellate Court dealing 

ivith matters not beforo it »»i appeal. — An appel- 
late Court is not oompetont in its decree to 
deal with any portion of tho deoree of the first 
Court which is not beforo it either by way of 
appeal or by way of objection under s. 561 of 
the Civ. Pro. Code. TlRATH RAJ v. KUNJ 
BEHARI, A. W.N. 1893, 144. (11 A. 35, 9 C. 

635, R.) 

(36 ) — Jurisdiction — Appellate Court not enfi- 
tied to decide matters not brought before it by 
way of appeal or objection. — Where a plaintiff 
appealed in respeot of a portion of his olaim 
whioh had been dismissed by the Court of first 
instauoe and the defendant did not file any 
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objeotion as to that pact of the plaintiff’s olaim 
which had oeen aeoreed, it was held that the 
Court of appeal had no jurisdiction to consider 
the propriety of the decree so far as it was in 
the plaintiff’s favour. BALDEO SINGH v. 
KEOLA, A.W.N. 1899, 125. 

(37) — Issue not raised between parties tn first 
Court. — A Lower Appellate Court is not justi- 
fied in determining an appeal upon an issue 
whioh was not raised between the parties in 
the Court of first instance. MUSSAMUT 
USTOORUN v. F.ABOO MOHUN LALL, 21 W.R. 

333. 

(38) — Declaration by appellate Court of right 
not in issue between parties — Civ. Pro. Code, 
8. 565. — 8. 565 of the Civ. Pro. Code of 1877 
(identical with the same section in the latter 
Code of 1882) does not enable an appellate 
Court to deolare a right in favour of one of the 
parties, where no issue has been fixed on the 
point, and the right has not been set up before 
the lower Court. THE OFFICIAL TRUSTEE 

of Bengal v. Krishna Chandra mozum- 
DAR, 12 C. 239, P.C. =12 I. A. 166 = 4 Sar. 637. 
[£>., 9 A. 434.] 

(39) — Appeal by one defendant — Decree in 
favour of other defendants. — An appellate Court, 
in a case where the Court of first instance did 
not proceed in its deoision on ground altogether 
common to all the defendants, would not be 
legally justified in giving virtually a deoree in 
favour of the other defendants also. BOYDO- 
NATH SURMAH v. OJAN BlBEE, 11 W.R. 238. 
(2 W.R. 287, 7 W.R. 49, 366, F.) 

(40) — Civ. Pro, Code, 1877, s. 542 — Memo- 
randum of appeal. — The High Court confined 
the appellant to the ground of objection set 
out in the memorandum of appeal (which was 
that the suit was barred by limitation), and 
refused to give him permission to urge another 
ground, as it had not been urged by him on 
first appeal in the lower appellate Court. I 
BHAWANI GlR V. DALMARDAN GlR, A.W.N, 
1881, 40. 

(41) — Appellate Court's power to raise points 
in favour of ex parte respondent — Court to con- 
fine itself to points putin issue. — An appellate 
Court must confine its deoision to the points 
put in issue by the parties before it. It cannot, 
of its own motion, raise points in favour of a 
respondent, who remains ex parte. DURGA 
PRASAD v. Kairati, 1 A. 543 = 2 Ind, Jur. 
680. 

(42) — Lower Appellate Court, competency of, 
to raise points not taken in first Court. — Held 
that, as an ordinary rule, a Judge should not 
(except as to jurisdiction) take up points in 
bar not taken in the first Court or not urged in 
the trial there. RANEE 8URNOMOYE v. SING | 

Kroop Bebee, W.R. 1864, Act X, Rul. 133. 

(43) — Suit instituted in Court without juris- 
diction — Reference to arbitration, and decree in 
accordance with award passed therein — Finality 
of decree. — Where a suit, instituted in a Court I 

C. II— 7 
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having no jurisdiction, is referred to arbitral 
ion, and a deoree passed in accordance with. 

thl aW< *n d , P T a there,D * it is competent for 

the appellate Court, the finality of the decree 
according to the award notwithstanding to 
entertain the question whether the lower 
Oourt had jurisdiction to entertain the suit 

A W N N 188 A 3 S inn° ANGA SAHAI ’ 5 A 500 = 
c:®8 100 ' U A ' 283 - 70 ’ 157, 7 

^ (44) Act XXIII of 1861, ss. 5, 6 7 37— 
Powers”—" Jurisdiction ” — Non-payment of 

S ° f 1 notl ^ e Talabana — Application to 
have appeal re-heard.— 3. 37 of Act XXIII of 
1861 does not apply to oases where the subject 
whioh is being dealt with by the Court is not 
he actual appeal itself and oannofc, therefore 
be rightly treated as standing in an analogous 

further* th thafc ° f the 0riginal auifc itself ; g and 

making s 7 n17b has not the °f 

making a. 7 of the same Aot applicable to cases 

where the appellate Court has passed an order 

under as. 5 and 6 dismissing the appeal. The 

word powers ” ins. 37 ts not synonymous 
with “jurisdiction,” and especially in “her 

1859^ rt 0t XX f In ol 1861 aid in Act VIII of 
1859. it does not oomprehend jurisdiction. In 

been fi? Q 8 W K 10 f hamem0randUm 01 a PP eal bad 
been filed, but owing to the expenses of aervioe 

not having been deposited, no notioe bad been 

the ? d s 0Q the " a P ondeDt . a “ d he did not appear, 
the Judge, under ss. 6 and 7, Aot XXIII of 1861 

dismissed the appeal. About a month after 
this, the appellant presented a petition, explain- 
ing the reasons of his default and praying that 

be talabana - Ws appeal should 

be restored, but the Judge rejeoted the prayer. 

Bela that the application to have the appeal 
re-heard was essentially one for review of judg- 
ment, and the deoision of the Judge rejeiti^g 
it was final. KaLIKRISHNA CHUNDER v 

isa- 1 fn'w g H y^ BRB0T 7'Y. 1 B.L.R., A.C.’ 
19S 10 160. (2 W.R. Mig 2‘3 3 W p 

Mis, 23, 2 W.R. 254, R.V 23, 3 W>B ' 

Pr ( ^‘~J U X With j n ■ Munsil ’ s inaction- 

Principal Sudaer Amin reacting plaint- Appeal 
C°uits power to order such Amin to trv as 

Munsrf.-A Court hearing an appeal from an 
order made by a Principal Sudder Ameen 
rejecting a plaint, because the suit was 
withm the Munsifs jurisdiction, may at The 
same time, direct the Principal Sudder Amin 

SurmI r™= a8a “ uns “' Modoosoodun 

4 Vf.R 83 V ' Seedhess URE DEBEA, 

W)— Decision of suit by first Court- Jurisdic- 
tion of Appellate Court. -Where a Court of first 
instance hears and finally determines a suit it 
is not oompeteot to the Court of Appeal to 
adjudge the case on the allegations found in the 

plaint. Buttroghur Puttee v. Manick 
Ram Gangooly, i ht.r, ibs. 

(47 )— Appeal — Costs — Power of the High 
Court on second appeal to consider propriety of * 
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order of Lower Court as to costs.— It is compe- 
tent to the High Court on seoond appeal to in- 
terfere with that portion of an appellate decree 
which relates to costs. DUNGAR MAL v. RAM 
CHANDAR, A.W.N. 1898. 130. (A.W.N. 1893. 

110, R.) 

(48) -Civ. Pro. Code, s. 591 — Appeal from 

decree — Competency of Appellate Court to deal 
with unappealed interlocutory orders of lower 
Court . — It is competent to an Appellate Court, 
when dealing with an appeal from a decree, to 
deal with any question whioh may arise as to 
any error, defect or irregularity, in any order of 
the lower Court, affecting the deoision of the 
case. The Court must have such power, 
because s. 691 provides that an objection to 
suoh order may be made a ground of objection 
in the memorandum of appeal, and the faot 
that a miscellaneous appeal might have been, 
but has not been preferred from such order, 
cannot make any difference in the power of the 
Appellate Court to deal with such order in the 
course of the regular appeal. HAR NARAIN 
Singh v. Kharag Singh, 9 A 447 = A.W.N. 
1887, 89. (7 C. 149. R.) [R., 10 A. 223, 12 

A. 510. 14 B 232, L5 B. 145. U.BR. 1897— 
1901, Vol. II, 310 ; D. t 12 A. 200.] 

(49) — Reversal of lower Court's decision re 
party not appealing . — An Appellate Court has no 
power to reverse the decision of the Lower Court 
as regards a party who has not appealed. 
LALLA RAM SURAN LALL v. RlUSSAMUT 
LOKEBAS KOOER, 18 W.R. 39. 

(50) — Title not set up— Finding f or defendant . 
— An Appellate Court oannot find for defend- 
ant on a title not set up. MaHabeer MlSSER 
v. Juggur Nath Misser, 26 W.R. 11. 

(51) — Power of Appellate Court to try on issue 
in bar, overlooked by first Court. — Case where 
it was held that there was no necessity for a 
Lower Appellate Court to remand a suit to the 
Court of first instance to try an issue in bar, 
whioh had been overlooked by the first Court, 
as there was sufficient evidence to enable the 
Aopellate Court to do so. BROJO SOONDUR 
HOOM ROY v. GOUR KlSHORE HOOM ROY, 2 
W.R. 161. 

(52) — District Judge not to ignore on appeal 

directions of co-ordinate Court of appeal . — A 
District Judge has no auth rity, when hearing 
an appeal from a Munsifl’s Court, to vary or 
ignore the directions made by an appellate 
Court of co ordinate jurisdiction. BROJO 
SOONDUR GOSSAMEE v. JUGGUT CHUNDER 
Dey, 21 W.R. 199. [R., 32 M. 316.] 

(53) — Finality of award of wassilat. — A Judgo 
oannot disturb the award of wassilat, which is 
a final award so far as the Appellate Court is 
concerned. PUNCHANUN BOSE v. OOMANATH 
ROY CHOWDHRY. 14 W.R 160. 

(54) — Caste questions — Jurisdiction of 
appellate Court.— On questions of caste, a 
lower appellate Court has a right to oome to a 
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finding based on history or the custom of the 
country. ROGOONATH DOSS MOHAPATTUR 
v. BYDONATH DOSS Moiiaratha, 14 W.R. 
364. 

(55) — Local inquiry — Interference with re- 
sults. — Appellate Courts ought not to interfere 
with the result of a local inquiry, except upon 
very clearly defined and sufficient grounds.. 

Monkee Dumber Sahee v. Monkee 
Bhullundur Sahee, 15 W.R. 423. 

(56) — First Court's decision based on careful 
inspiclion of suit land — Appellate Court — Not to 
reverse such decision. — An appellate Court ought 
not to reverse a first Court’s decision based on 
careful inspection of the land in dispute, 
except on a very dear opinion on the evidence, 
and for suffioieDt reasons recorded. BRIN- 
D.-BUN BHAROTEE v. RAJAH DHUNUNJOY 

Narain Bhunjo Deo, 18 W.R. 452. 

(57) — Overt act justifying declaration of title 
not alleged by plaint— Cause of action apparent 
— First Court deciding on merits — Iticompelency 
of Lower Appellate Court to dismiss claim . — 
Where although th6 plaint mentions no overt 
act justifying the plaintiff’s request for a 
declaration of title, it appears on the admitted 
facts that there is a cause of aotion, and the 
Court of first instance adjudicates on the 
merits, held that it is Loo late for tho Lower 
Appellate Court to dismiss tho claim on the 
ground of tho above delect in tho plaint. SHOME 
DUTT CHOWDHRY v. SURB NARAIN CHOW- 
DHRY, 24 W.R. 242. 


(58 ) — Suit for partition revived, after plain • 
tiff’s death, on behalf of his minor sons with 
permissioji of first Court— Appellate Court not 
competent to object 1 3 revival of suit . — When a 
suit for partition of family property is, upon the 
death of the plaintiff, revived on behalf of his 
minor sous with tho permission of the Court of 
first instance, and a decree for partition given, 
it is not open to tho Appellate Court to reverse 
the deorce upon the ground that, as a partition 
can bo enforced on behalf of minors only when 
it can bo proved to he necessary for the protec- 
tion of the minor’s interest, suoh suit does not 
survive to minors ; because tho Court of first 
instanco has allowed the suit to bo revived, 
considering that it has been brought on grounds 
which entitled the minors to the partition, 

PARVATHI v. Manjayakarantha, 8 M.H C. 
193. 


(59 ) — Addition or substitution of parties — 
Powers of Appellate Court —An appellate Court 
oan add or substitute now applicants or respon- 
dents, even after tho expiry of tho period of 
limitation. THE COURT OF WARDS V.GAYA 
Prasad, 2 A. 107. 


(60 )— Appeal from one Civil Judge to another. 
One Civil Judge is not empowered to hear an 
appeal from another Civil Judge. DAW ALA v. 

Rao Sahib Balwant Rao Bhuskute, 12 
C.P.L.R. 10. [Djss., 3 N.L.R, 53.] 
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(61) — Neglect to prove genuineness of convey- 
ance m lower Court-Xo help from Appellate 
Couit. lue appeilato Court cannot relieve 
parues of she oonsequenoes of their neglect iu 
the lower Court to prove the genuineness of 

ss?r. “°™ '■ p °“ 00 

(62) — Unstamped receipts for rent— Evidence 
tamp duty and penalty— Powers of Appellate 

Court.— Where a party to a suit does not 
apply to a Court of first instance to receive 
certain unstamped receipts in evidenoe offering 
to pay the requisite stamp duty and penalty, 
an appellate Court cannot aumit such docu- 
ments on payment of such duty and penalty. 

Baboo Gour Pershad 8i$gh v. lalla 

Nund LaL, 7 W.R. 439. 

(63) —Original Court receiving stamp duty 
ani penalty— Appellate Court not empowered to 
question. WLece cue Court, of the first instance 
determined what the stamp was and received 
the penalty accordingly, the appellate Court is 
incompetent to question its deoision. MOOLA 
MULL v. GUNPUT. 66 P R. 1866. 

(61) Act XVIII of 1869 — Unregistered 
acknowledgments of barred debts admitted in 
evidence. Where the Court of first instanoa 
admitted in evidence an unstamped acknow- 
ledgment of a debt which embraced items more 
than three years old, and consequently barred 
by limitation, the Appellate Court is precluded 
from questiomug wnether the acknowledgment 
had under the provisions of Act XVIII of 1869 
been wrongly admitted in evidence as un- 
stamped. DYAL 8INGH v. MANGAL SINGH, 

28 P.R. 1878. 

(65)— To enlarge time for payment prescribed 

in decree — Appeal from mortgage- decree — For- 
mality of order making decree absolute— Prac- 
tice.— The Transfer of Property Aot, 1882, not 
being in force in Burma outside Rangoon, it is 
quite olear that this Court has no power in 
execution of enlarging the time preBoribed for 
payments by its decree of the 14th Deoember, 
1896. There oan, however, be no doubt that 
the Privy Council has the power of enlarging 
the time, and that any Appellate Court deoiding 
an appeal from a mortgage deoree has similar 
power. Where that Aot is not in force, it is 
not the praotice to pass a final order making 
the deoree absolute, and, if suoh an order is 
passed, it is merely a formal order. KADIR 

Moideen v. Charles Widikend Nepean 

L B R. 1893-1900, 420. (15 B. G44, 13 B.’ 

306. 17 B. 547, 18 A. 223, 455, 20 B. 279, 

7 B. 532, 13 C. 13, 11 B. 172, R.) 

(66) — Principle on which account taken in 
error — Correction of error. — Where there has 
been an error in the principle upon which an 
account has been taken, the appellate Court 
will correot suoh error, if it had been expected ] 
to in the Lower Court. VENKATA REDDI v. i 

Venkataramayya, 1 M H C. 418. [Diss., 6 \ 

B.H.C. 149, 6 M.H.O, 36.] ■ 


j Appellate Court— continued. 

Powers of Appellate Court —contd. 

' Codeffrz % C °“ rt Under S ■ 354 ‘ Civ ■ F ’°- 

1 anvobjection unlert llTcTpr? SodTmo 

Plain Js.wL fZ 

srsrSg £ 

for Rq qnn t ue ianc, » 6^ve a decree 

ior ks. 300 in favour of the plaintiff Th 

Deputy Commissioner, to whom the n i*i ^ « 
prepared an appeal asking frr « ■ plaintiff 

land instead of a refu nd o, P 7 tbe 

money, not only dismissed it p ‘J rohase - 

aside a money decree for Rq q,; n b - , also pp - 

written objection taken bv^he defend 7*'' 7 y 

th^the C defendaZ°no e t favtg^kf ^”^ ■*’ 

hvF°‘° 

pray for a reZnd 'f thl ^’ 99 plaiQti S did not 

stamp on bis plaint beinglnsIffi^ie^ZIVv’T 
the amount and »lan Al a , . ar to oover 

appealed from the decree awardfn^ £ imself 
instead of possession thp n him Rg. 300 

could reveZrtb ° ueoree w,?Z,u 0mmi8Si0Der 

Plaintiff other relief and that a verbaf ob?/ 1 ^ 0 

under s. 348. Civ Pro , o/rT* ob J e °tion 

Court may raise and decide an v question nf!*" 
uno'nVh' ‘° thB tight detertn, nation Ttb e Bui 

78 P US - R3MJEE ° ASS CHOOHOh! 

LiZ7foni~AaTA oTms t p rr ion ~ 

Where a plaintiff sued not only for throat e 7 

ment of a survey award, but also to be restZed 
to possession of land wherefrom h* . r ® st ° red 

subsequently dispossessed, his suit was held no? 
to be barred because not brought within 7h1 
years of the award, the latter claim “ 

where it appears on the face of fh« 

the suit is barred. Mazuffttr irrv 41 ? thac 

Chundba Das, 1 ***!£ £?%£%** 

1907, P ° a Tn7 Cas: n 736 dia ~ Se8 MAD ' ACT I OF 

qu7tio°r o r , mlaooffit 2XJ° T* 

tor See AWARD, is P.B 190 6 f ° 


rom Appellate Court, whether has power to 
nt^S d A a u° aS0 f ° r seoond decision except L 
CvPrA" 562 ’ CiV * Pro * Code ’ 1888-fi” 

1908 ’ 1882 ’ SS * 662 ’ 56 *’ 138 P b! 
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Appellate Court— continued. 

4.— Powers of Appellate Court— concld. 

— Powers of, under as. 566- 568, Oiv. Pro. 
Code — See CIV. PRO CODE, 1908. ee. 47, 
65, 0. XXI. r. 94, O. XLI, rr. 25, 27, 9 C-L. 

J. 464 = 4 Iod, Cas. 168. 

— Power of, to review its order of remand» 
on filing of appeal, after remand and subsequent 
deoision by original Court — See CIV. PRO* 
CODE, 1908, a. 105, 6 M.L.T. 75 = 32 M. 318 
= 2 lnd. Cas. 526. 

— First Court allowing dooument on which 
suit based to be produced at a late stage — Ap- 
pellate Court, if may reject and on what ground 
— Dealing with case as if there was no evidenoe 
when in fact there was — Revision — See ClV. 
PRO. CODE, 1908, s. 115, O. VII, rr. 14, 17, 
18, and s. 99, 13 C.W.N. 797 = 10 C. L. J. 33 
= 2 lnd. Cas. 946. 

— Oourt of second appoal, power of — See 
CIV PRO. CODE, 1908, O. i, rr. 8 (2), 10 (2) (3) 
(5; (11), 1 L.B.R. 350. 

—Preliminary point— Remand— Amendment 
of plaint in appeal — Power of Appellate Court 
to amend plaint— Suit for rent converted into 
one of ejectment— See ClV. PRO. CODE, 1908, 

O. VI, r. 17, O. VII, r. 11, O. XLI, r. 23, 
e. 107 (2), O. XXII, r. 11, 19 B. 303. 

— Power of, to act under s. 158, Civ. Pro. 
Code — See Civ. Pro. Code, 1908, O. XVII, 
r. 3, s. 104, O. XLIII, r. 1, 10 O.C. 245. 

See Civ. Pro. Code, 1908, O. XXIX, 
rr. 2, 3, O. V. r. 6, 3 M.H.O. 167, 

— Power of, to go behind first Court’s order 
Betting aside award for judioial misoonduot of 
arbitrator — See ClV. PRO. CODE, 1906, soh. 
II, r. 15. 66 P.R. J 907=159 P.L.R. 1908 = 
148 P.W.R. 1907, 

See Compromise— Enforcing, W.R. 1964, 

146, 

See Document, l.b r. 1693—1900, 551. 

— Dooument received and aotod on by lower 
Court— Court of appeal to be slow to interfere 
with lower Court’s discretion — Sec ESTOPPEL 

—Estoppel by Judgment, 6 c.L J. 62 i. 

See Letters Patent, High court, 
1865 — N.W.P., 17 A. 476 = A,W.N. 1895, 104, 

See Plaint— Return of Plaint, 73 P.R. 
1876, 55 P.R. 1878. 

— Appellate Court — Powers of remanding 

case— See Remand, 5 M.H.O. 313. 

—Power of, to question admissibility of 
dooument, admitted by Court of first instance 
— See STAMP ACT, 1899.es. 12 (3), 36, 61, 108 

P. R. 1908. 

— Appellate Court, competency of, to deoide 
on ground not urged by appellant— See TRANS- 
FER OF PROPERTY ACT, 1882, 8. 41, 17 A 
290 = A.W.N, 1885, 69. 


Appellate Court— continued. 

fl.— Practice and Procedure. 

(1 ) — Court of first appeal — Mode of disposal of 
appeal. — A Court of first appeal should deter- 
mine an appeal on the evidence and merits of 
the oase, and not merely on a preliminary 
point. Ram Narain v. BHAWANIDIN, 9 A. 

29 Note = A. W. N. 1882, 104. [.tppr., 7 A. 
136. 7 A. 765. F.B , 9 A. 26 ; R. % 7 A. 649 = 
A.W.N. 1895, 151, F.B.] 

f 52) — Cit>. Pro. Code, 1882, s. 574 — Court of 
first appeal— Disposal of appeal not on merits— 
Validity of. — Where a Court of first appeal did 
not deoide the appoal on the merits, failed to 
comply with every ooe of the provisions of the 
seotiou and disposed of it, by saying that the 
suit was a bit of wanton liligation with nothing 
tangible, upon whioh the olaim could be ground- 
ed, the appeal was remanded for adjudication 
on the merits. 8HEOAMBAR SINGH v. LALLU 

SINGH, 9 A. 30 Note = A.W.N. 1882, 158. 

[Appt., 7 A. 136. 7 A. 765, F.B.. 9 A. 26; F. t 
27 A. 691 = 2 A.L.J. 635 = A. W. N. 1905, 159, 

27 P.W.R. 1907, 2 P.R. 1903=12 P.W.R. 1908 
= 96 P.L.R, 1908; R., 7 A. 649 = A.W.N. 1885, 
151, F.B., 16 M. 207.] 

(3 & 4)— Materials on record to guide Appellate 
Court . — An Appellato Court can determine the 
appeal only upon the materials on reoord. 
RAKHAL MONI DASSI v. ADWYTA PROSAD 
ROY, 30 C. 613 = 7 C.W.N. 419. (5 C.W.N. 

877, F.) 

(5) — Lower Court's procedure— Presumption. 
— The rule is to presume that lower Court has 
done its duty ; neglect of duty cannot be as- 
sumed at the mere suggestion of the appellant. 

Rajah Rash Behari Lal Singh v. Nabayi 
PADDAR, 3 B.L R. A.C. 99 = 11 W.R. 465. 

(6) — Appellate Court reversing judgment of 
lower Court— Mere suspicion insufficient — 
Before an appellate Court could reverse the 
deoision of the lower Court, it is bound to 
satisfy itself that that deoision was wrong. It 
is not enough for the appellate Court to think 
that thero are ciroumstances raising suspicion. 

Govindan Nair v. Cheruli Achan, 9 M.L, 
J. 126. 

17) — Change of case in appeal.— The plaintiff 
sot up in the Court of first instance a deed of 
sale, exooutsd in favour of his niece, by a Maho- 
medan pardanashm lady, during the latter’a 
severe illness, of whioh she died a few days 
afterwards. That Court pronounced against 
the validity of tbo deed as a deed of sale on a 
consideration of the whole evidouoe. In appeal 
before the High Court it was contended that, 
though apparently it was a doed of sale, it was 
really a deed of gift, that as such it was good, 
and that it was drawu up as a deed of sale for 
the purpose of giving effeot to a gift whioh, 
otherwise, it would be diffioult to make under 
the Mahomedan Law. The High Court refused 
to allow the contention to prevail. Held, by 
the Judioial Committee, that the plaintiff 
oould not be allowed to ohange his plea in 
appeal. MUSSAMUT MUMEEROONISSA BEGUM 

V. Mirza Syuffoollah, 16 W.R. 32, P C. 
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Appellate Court— continued. 

Practice and Procedure — continued. 

(8) Concurrence of two Courts— S. 353, Civ. 
Pro. Code, 1859. — Per Campbell, J. — If two 
Courts had not oonourred as to the facts relating 
to a particular issue, only one Court having 
determined it, the Chief Court should accept 
the defendant’s appeal, in order that the lower 
Appellate Court might remand the oase to the 
original Court for a finding on the point left 
undecided by the latter Court. An appellate 
Court cannot find as to a fact not touched by 
the lower Court but should refer an issue to 
the lower Court, and on the return of the find- 
ing should either concur in or dissent from 
that, finding In the latter case, a second 
regular appeal would lie ; in the former, the 
'finding as to the fact would be conclusive. 
Per Boulnois and Lindsay, JJ . — The procedure 
of the lower Appellate Court ooula not be dis- 
turbed under s. 353, Civ. Pro Code, 1859, such 
Court could come to a finding upon a faot left 
untouched by the original Court, provided there 
was sufficient evidence on record ; and Act IX 
of 1873 (Punjab Appeals Act) did not change 
the procedure. GANDA SINGH v. HarSa SINGH 
79 P R. 1876. 

(9} Appellate Court — Power to reverse part 
of dezree not appealed against. — In a suit to 
recover money due under an hypothecation 
bond against the mortgagors and against the 
transferee of the hypotheoa, a deoree was pass- 
ed against the mortgagors on a confession of 
•judgment, the suit being dismissed as against 
the purchaser. On appeal by the mortgagee 
as regards the exemption of the purchaser from 
liability, the lower appellate Court dismissed 
the whole suit.. Held chat the lower appellate 
Court was uot justified in disturbing the deoree 
against the confessing defendants who wore not 
before it in appeal. MATA DAYAL v. JOKHU, 
A.W.N. 1881, 157. 

(10 ) — Whether Irani can be considered for the 
first time in appeal. — In a case where the 
plaint made no charge of fraud and collusion, 
and no issue was framed on it, and the lower 
Court did not make mention of it, the Court of 
appeal refused to take it into consideration. 

Imdad Husain v. aziz un nissa, 6 M.L.J. 
43, P C =23 C. 483= 23 I. A. 8 = 6 Sar. 669. 
[R., 2 N.L.R. 49. j 

(11) — Interlocutory decree not appealed from 
— Final decree— Interest.— It is not too late, on 
an appeal from a final decree, to raise a ques- 
tion as to interest decided in an interlocutory 
deoree not appealed from. SHAH MUKHUN 
LALU v. BABOO 8REE KlSHEN 8INGH, 11 W. 

R 19, P.C. =2 B L R. 44 = 12 M I. A 167. 


(19) — Practice — Local inquiry— Interference 
ifi appeal . — An appellate Court in India ought 
not to interfere with the result of a looal in- 
quiry except upon clearly defined and sufficient 
grounds and such grounds must be expressed in 

the judgment. Rani 8eratsundari Debi 
v. Prasannakumar Tagore. 6 B L R 677, 
lP.C. = ia W.R. 2C = 13 M.1JL 607. [F. t 15 W. 

423 ; D., 17 W.R. 472.] 


Appellate Court — continued. 

■5.— Practice and Procedure —continued. 

U3 )— Practice — Errors of procedure. — The 

errors of procedure of the Courtof first instance 

are not to be remedied, where they have not 

been made a ground of oomplaint before the 

lower appellate Court. ANURUP CHANDRA 

MUKHOPADHYA V. HIRAMANI DASI, 3 B.L.R. 
App* 38* 

(14) Practice — Suit decreed in part — Appeal 
by defendant only— Appellate Court whether 
decree more to plaintiff than tvas decreed by 
iow;gr CoMrL— Where a suit decreed in part, 
and the plaintiff’s aooept the decree and do not 
appeal but the defendants prefer an anpeal, the 
Appellate Court cannot pass a deoree giving to 
the plaintiffs more than was decreed in their 
favour by the original Court, beoause the 
appellate Court is not seized of the whole case 
and cannot pass any suoh order as will place 
the appellants-defendanfcs, in a worse position 
than they were in when the decree of the first 

as, ri&.’fr ma - '■ 

• ! 5 1 -'Practice— L ower Court enter taininq 
suit without jurisdiction— Procedure of appeb 
late Court. — An Appellate Court deciding that a 
suit was entertained by the lower Court with- 
out jurisdiction, should return the plaint to 
e plaintiff, so that it may be presented to the 
proper Court BHAI MAHKKOR v. BULAKHI 

152 AKU ' 1 B ‘ 53S * 8 C * 126 ’ 7 C.L.J. 

G 6)— Written statement not to be called for by 
Appellate Court— Party who can read it as evi- 
dence. A written statement cannot be called 
for by an Appellate Court or read as evidence 
against any party to the suit, save the person 
by whom it js made, and those who are bound 
by admissions made by him. JUGGESSUR 

MOOKERJI v. GOPEE KlSHEN SEIN, S W R 
50 . 

Decision °f Lower Court upheld 
on other grounds— Amendment- Objection in 
appeal.— Where a Judge in appeal upholds 
the deoision of a Lower Court, he may do it 
on any ground whatsoever, that is to say he 
may oome to the same conclusion, but through 
a different channel. But it is quite a different 
thing When an amendment ie allowed, and no 
appeal haB been preferred against it, to ask the 
Court to go out of Its way and admit an objeo- 

t ' len the last moment. ASAD ALI 
MIRDHA v. TOYPARI Biei, 13 O.IoR. 328. 


vitVrV l ° validil V °l document — Reg, 

to VII J 1 l : ; \ 7 ??,~ Merils 01 case < objection 
fO.-Under Act yiHof 1859, it is an objection 

on the merits of the caee to object to the valid- 

ity of a dooumenfc under P.om. Reg. XVIII of 

1R27, 8. 10 as * cart from its inadmissibility in 

evidence or a prohibition to Courts of justice or 

S?” 1 ® ° ffioer8 to act upon it. GlRDHAR 
NACJIS 8HET V. GANPAT MOROBA, 11 B.H.C. 
129 • 

(19)--Caaes of the nature cogni table by 8mall 
Causes Courts.— A seoond regular appeal can b© 
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Appellate Court — continued. 

5.— Practice and Procedure— concluded, 

preferred in cnses of the nature cognizable by 
Court? of Small Causes. DEVI DlTTA MULL 
v. Golab Singh, 48 P R 1869. 

(20) — Modification of decision of first Court 

by Appellate Court. — A party can only prefer a 
second regular appeal under s. 5, Aot IX of [ 
1678. when he is aggrieved by and seeks to ( 
impugn the portion of the deoision of the first i 
Appellate Court which modifies the decision | 
of the Court of first instance. MUSSAMMAT 1 
JANJ BEGAM v. MUSSAMMAT MUNNI, 71 P.R. 
1877. j 

(21) — Modification on point material to merits 
of case — Act IX of 1873, s. 5. — A Judicial Assist* | 
ant on appeal modified the decision of the first ' 
Court on a point material to the merits of the ; 
case ; held that a second regular appeal on the , 
whole esse lay under s. 5. Aot IX of 1873, to 
the Commissioner. ILAHIA v. 8ADHARA, 97 
P.R. 1878. 

(22) - t Judgment of Lower Court— Grounds for 
reversal- Defect in investigation— Insufficient 
finding. — An Appellate Court sboalo find 
some sufficient and significant faoto before it 
reverse a judgment of the lower Court, and 
should show a proper basis for its conclusions. 
MUSSAMMAT ANISUL FUTWA V. MUSSAMaT 
CHANDO, 8 B L R. App. 8. 

(23) — Memo of appeal to be incorporated in 
appellate Courts. — Memorandum of appeal to 
be embodied in decrees of lower appellate 
Courts. Clr. No. 4, dated, the 16th January, 
1867, 7 W.R, Ciy. Clr. Orders, p. 2. 

— Plaint not properly verified, amendment 
of — Prooeduro of appellate Ccurt— Defeot in 
verification, whether justifies dismissal of suit 

—See Plaint— Verification and Signa- 
ture, 18 A. 396 = A.W.N. 1896, 102. 

Appellant dead at time of remand — Trial 
of issues by first Ccurt without substituting 
legal representatives — Procedure cf appellate 
Court — Fresh remand— Praotico — Sie RE- 
MAND, A.W.N. 1885, 164. 

Witness — Omission to summon witness — 
Appeal on ground of such omission — Appellant 
to show that witness not summooed could 
bavo given evidence in his favour— See WIT- 
NESS-SUMMONS to and attendance of 

WITNESS, A.W.N. 1896, 120. 

— 6.— Rejection or admission of evidence. 

See Evidence. 

See Practice and Procedure. 

(D — Enlargement of time for filing documents 

— Appeal. — An appellate Court has no power to 
interfere with an order of a Court of first ins- 
tance, enlarging the time for filing documents. 

Gour Surun Doss v. Kanhya Singh. 
2 W.R 287. 

(2 ) — Document once received without objection 

— Rejection for want of stamp on appeal— Irre- 
gularity,— A document onoe received without 


Appellate Court— continued. 

6. — Rejection or admission of evidence- 

— continued. 

objeotion should Dot be rejected on appeal, 
because it is not stamped, when the irregular- 
ity does not affect the merits of the oase. 
HUR CHUNDER GHOSE v. WOOMA SOON- 
DUREE DOSSEE, 23 W.R. 170. [F., 26 W.R. 

554.] 

(3 ; — Power of appellate Court to reject un- 
stamped document admitted by lower Ccurt . — 
Where a dooument executed on an unstamped 
or insufficiently stamped paper before Act X of 
1862 came into force was admitted in evidence 
by tbe lower Court but was rejected by the 
appellate Court : Held that an appellate 
Court has no power to reject such a document. 
UMBAH V. HURJAS. 21 P.R. 1866 ; and NAR- 
AIN DOSS v bUNT LaLL, 79 P.R. 1870. 

(4) — ^-Idmtssion of insufficiently stamped docu- 
ment by lower Court — Admissibility in appeal — 
Where a dooument was admitted iu evidence 
by tbe Subordinate Judge without objection by 
either party, and do objection was made in the 
memorandum of regular appeal to the District 
Court, the latter Court cannot exclude it from 
its consideration, and cannot decline to regard 
it as evidence in the cause, on tbe ground that 
it was not sufficiently stamped, KASTUR- 
BHAVANI v. ATFA, 9 B. 621, 

(5) Evidence — Admissi"ility of document 
subject to payment of stamp duty— Finality of 
decision of Court of first instance. Whero a 
Court of first instance admitted a document 
subjeol to the payment of stamp duty, the 
decision was final and could not be reviewed by 
the appellate Court. LAKSBMI NARAYANA* 
AIYAR V. 8UPPARA GAUNDEN, 2 M.H.C. 321. 
[£>., 3 M H.C. 71.] 

(6) Unstamped documents . — Tho want op 
stamp m a document admitted as evidence, 
whero the error of receiving it unstamped did 
not affeot the merits of tho oase, is not a 
ground for reversing a deoision. MARK RID- 
DED Ourrie v. B. V. Mutu Raman Chetty, 

3 B.L.R, A C. 126 = 11 W.R, 520. [F ., 5 B.L. 
R. App. 10, 16 W.R. 6, 25 W.R. 376 ; R. t 
13 B. 449, F.B.; Disc., 2 A. 554.] 

(7) Act X of 1362, s. 14— Act VIII of 1859; 
s. 350— Suit-bond unstamped— Appeal: — An 
appellate Court has no power to reverse a- 
judgmeut of a Court of first instanoe, merely 
on the ground that the dooument on whioh the 
suit was ba9od did not bear a stamp at all, 

Srinath Saha v. Saroda Gobindo Ohow- 

DHRY, 9 B.L.R App. 10. (3 B L.K. A. 0. 126, 
235, Rel, on.) [D., 11 B.H.C. 125.] 

(8) Reception in evidence of unstamped pro- 
note— irregularity not affecting the merits 
Appellate Court's powers. — The reoeption id 
evidenoe of an unstamped p**o-note is an irregu- 
larity not affecting the merits, 8uoh an irre- 
gularity does not justify an appellate Court in-' 
reversing tbe deoree of the Court of first ins- 
tanoe. AFZAL'UN-NISBA v. TBJBAN, 1JL- 
725 . 
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Appellate Court -continued. 

8* Rejection or admission of evidence 

— continued . 


(9)— Exclusion of documents insufficiently 
stamped Rights of parties not put an end to — 
Stamp thought unnecessary by first Court — 
Appeal. The exclusion under the stamp law of 
documents unstamped or insufficiently stamped 
is not intended to create or put an end to the 
rights of parties. A document admitted by the 
nrsD Court as not requiring a stamp cannot be 
questioned in appeal. ENAYETOOLLAH v. 
SHAIKH MEHJAN. 16 W.R, 6. [Appr., 13 B 
449, F. B., 3 C. 787 ; D., 11 B.H.O. 129.] 


(10)— Stamp Act, ss. 34, 50.— When an ins 
trument nas been admitted in evidence, ana 
judgment delivered, its admission can be que6 
cioned only by the appellate Court in a proceed 
ing under s. 50 of the Stamp Act REFER 
ENCE UNDER STAMP ACT, S. 46, 8 M. 564 
F.B. [F.,13B. 449, F.B., U.B.R. 1897=’ 
1901, Vol. II, 559.] 


(ID — Stamp Act, s. 31, cl 3-Civ. Pro. Code, 
s. 578 — Unstamped hundi, admission on appeal 
— Objection in second appeal disallowed.— An 
unstamped hundi , whioh is admitted in evidence 
upon an erroneous construction of the law. 
oannot, under cl. 3, s. 34 of the Stamp Act, be 
allowed to be called in question in second 
appeal. Nor can the Court entertain the ob- 
jection, as it is not one affecting the merits of 
the decision. RAMASAMI v. RAMASAMI. 5 M. 

220. [27- , 8 M.L.J. 66 ; Avpr ., 13 B. 449, F.B., 
17 B. 235 ] 

(12)— Stamp Act (X of 1862), s. 17, cl. 1— 
Document liable to stamp duty, unstamped— 
Objection for first time taken in appeal— Main- 
tainability of.— The Stamp Act (X of 1862) pro- 
hibits an unstamped document from being 
reoeived in evidence or acted upon in any civil 
proceeding in a Court of justice, except on pay- 
ment of the proper amount of stamp duty and 
penalty which every Civil Court is by a. 17, 
ol. 1, empowered to ascertain and reoeive. It is 
imperative on the High Court hearing the ' 
suit on appeal to give effect to this provision, 
though the objeotion be pointed out for the first 
time on the hearing of the appeal. ADINARA- 
YANA SETTI v. F. J, V. MlNCHIN, 3 M.H.C. 
297. [R., 5 M.H.C. 391.] 


(13) — Objection to document after examina- 
tion of witness upon it.— An Appellate Court 
oannot object to a document after witnesses to 
it have been examined and dismissed without 
being questioned as to its genuinenesss. LALLA 
MOHADEO PERSHAD V. 8UTTANUND, 17 W.R. 
502. 

(14) — Appellate Court to give reasons for 
admitting rejected evidence. — It is the duty of an 
Appellate Court to give its reasons for admit- 
ting evidence rejeoted by the Court of first 
instance. LAWA JHA v. BlSSESHUR SINGH, 
11 W.R. 6. (7 W.R. 21, P.C., F.) 

(15) — Reception in evidence of unstamped and 
unregistered document — Objection in first appeal 
— Civ . Pro. Code , 1859, s. 950— Civ. Pro. Code 
177, S. 578.— An appellate Court may admit, 



Appel late Court — continued. 

6.— Rejection or admission of evidence 

— continued. 

and consider an objeotion to the reception, in 
evidence, of an unstamped and unregistered' 
document. SAFDAR ALI Khan v. LUCHMAN 
Das, 2 A. 554 = 9 Ind. Jur. 92. (3 B.L.R. 126 
Disc.) [R., 2 N.L.R. 121.] 

(16) Unregistered documents wrongly admit- 

tea ui evidence. — Power to 7 eject. — Where the 
Lower •_ ourt admitted in evidence unregister 
ed documects required by law to be registered 
and decreed the claim : Held that the appel- 
late Court has power to rejeot the doouments 
wrongly admitted by the first Court. 8ARBA- 

land Khan v. Chanda Singh, 84 P.R. 1877. 

[F., 123 P.R. 1882.] 

CD— Rejection of document- -Tender of Stamp 
duty and penalty before Appellate Court— Stamp 
Act, arts. 5, ll,— Where the amount of 8tamp 
duty and the penalty on a document were not 
tendered, when it was first ofiered in evidence 
and rejected, an Appellate Court has no author- 
ity to direct the reception ol the instrument 
on a subsequent tender of the amount. CHAM- 
PABATY v. BIBI JIBUN, 4 C. 213. (1 B.L.R 

58, F.B. = 10 W.R. 51 ; 7 W.R. 439, F.) 

(18 )— Documents admitted in evidence on pay- 
ment of stamp-duty and penalty— Subsequent 

rejection— Validity— Stamp Act {I of 1879), s. 
39, proviso 3— Remand— Civ. Pro. Code, 1882 , 

T 7 5 ±r. T . he P la,ntiff sued fc0 reo °ver a sum of 
Rs . 653-7-0 due on 3 khatas signed by the de- 
fend a n t , On an objeotion having been taken 
by the defendant that the khatas sued on were 
not duly stamped, the Subordinate Judge ad- 
mitted them in evidence on payment by the 
plaintiff of the proper stamp duty and penalty 
as required by s. 34 of the Stamp Aot (I of 1879)’ 
holdiog that the khatas were bonds within the 
meaning of s 3 of the Act. His successor in 
office held that the khatas were promissory 
notes ana could be stamped only on the date of 
their execution. Beffig of opinion that they 
had been illegally admitted in evidence on pay. 
menfc of stamp duty, he dismissed the suit. 
Q D , ap . pea -’ th _ e Strict Judge held that the 
Subordinate Judge, having once admitted the 
khatas in evidence on payment of the requisite 
stamp duty, was precluded from oalling in 
question their admissibihty by the terms 

Act Pr °Th° 3 r fe ° 8 ’ of fche Stamp 

Act. The Lower Court’s deoree was 

reversed and the oase remanded for trial on 

tb °. “Yu** 8, a PP eal t0 High Court 
against the order of remand, held, (1) that the 

khatas sued on cannot be rejeoted, when once 

. bee ° Emitted on payment of the 
requisite stamp duty and penalty, and (2) that 

HU* 11 ° f remand D0t beiD S one which, 
affected the merits of the oase or the jurisdio- 

tion of the Court, it was not competent to the 

High Court to interfere with it under a. 578 of 

Pr °* Code ’ 188a - DEVAOHAND v. 

Lr p Si AN 0 D M K t MABAJ * 18 B. 449, F.B. 

18 B. 737, 8 M, L. J. 66.] 

(19) 'Suit incorrectly valued— Reversal [C f 
decree of first Court— Jurisdiction.— A Lowoi* 


Ill 


THE ALL INDIA DIGEST. 


112 


Appellate Court— oontinued. 

— 6.— Rejection or admission of evidence 

—continued. 

Appellate Court was held to have done a wrong 
in reversing a decree of the first Court, on the 
ground that the suit had not been correctly 
valued, where the error in valuation did not 
affect the jurisdiction of the Court whioh tried 
the case. SUBAH ROY v. BULDEO SINGH, 24 
W. R. 225. 

(20) — Oiv. Pro. Code, 1859, s ■ 350— Stamps 

— Interference of Bigh Court.— Under s. 350, 
Aot VIII of 1859, the High Court does not 
interfere where the Lower Appellate Court’s 
decision on the question of stamps does not 
affeot the case on the merits. KHAN MAHOMED 

Shaha v. Lall Mahomed, 18 W,R. 179. 

(21) — Supplemental plaint— Additional stamp 
— Irregularity.— Where defendants object that 
a plaint is under-valued, and a supplemental 
plaint with the required stamp is put in and 
received, the irregularity does not affeot the 
merits of the case, or call for a reversal of the 
Moonsiff’s deoieion. GUDADHUR BANERJEE 

v. Ranee Premomoyeb Debia, 10 W.R. 286. 

(22) — Under valuation of suii-Powers of appel- 
late Court — Jurisdiction — Civ. Pro Code, 1859, 
s. 350. — 8.350. Aot VIII of 1859, did not operate 
to prohibit a Court of Appeal from modifying 
or reversing a Lower Court’s deoision on the 
ground of under-valuation if the proper valu- 
ation would take the suit beyond the jurisdiction 
of that Court. HUREE PANDEY V. BASSOO, 
11 W.R, 287. 

(23 )— Jurisdiction — Valuation— Ad valorem 
duty— Stamp duly tt Appellate Court— Court 
Pees Act, VII of 1870, s. 12, cl, 11— Where a 
Munsiff ruled erroneously that a suit instituted 
in his Court had been oorreotly valued, and it 
appeared that, if the suit had been oorreotly 
valued, the munsiff would not have had juris- 
diction to entertain it, the Lower Appellate 
Court, having regard to cl. II, s. 12 of the Court 
Fees Aot, VII of 1870, ordered that the appeal 
should be decreed, the plaint retained until 
the plaintiff should pay the additional stamp 
duty, when the suit would be made over to the 
Subordinate Judge for re trial. Held that the 
order was a proper one. BROJO OOOMAR SEN 
v, E8HAN CHUNDER DAS, 3 C L.R. 79. 

(2 i)— Court Fees Act , VII of 1870— Decision 
of tint Court as to stamp on plaint , how far 
binding on Appellate Court in valuing appeal . — 
In fixing the Court-fees payable on a memo- 
randum of Appeal, the appellate Court is not 
bound by the deoision of the Court of first 
instance as to the stamp on the plaint. In the 
present oaae, the High Court held that the 
plaint had beon over-valued by the first Court, 
■and, as the suit was one for possession of lands 
and mesne profits, the appeal had to be stamped 
as in a suit for the recovery of land and money, 
in whioh, as regards the alternative relief 
sought, the larger of the two reliefs sought 
must . determine the amount of the stamp. 
MOTIGAVRI v. PRANJIVANDAS, 6 B. 802 
(F. t 15 B, 82; R. t 20 B. 265, 80 M. 61 = 16 
L.J. 462-1 M.L.T. 426.] 


Appellate Court— oontinued. 

6,— Rejection or admission of evidence 

— concluded, 

(25 ) — Rejection by Appellate Court of evidence 
believed by recording Court. — An Appellate 
Court ought not to rejeot an important and 
respectable witness, who has been believed by 
the Court who heard hi9 evidence, on some 
supposed disorepanoy in the reoord of it, whioh 
did not occur to that Court, and whioh, if his 
attention had been called to it, be might have 
been able easily to explain. RUN BAHADUR 
SINGH v. LUCH KOER, li C. 301, P C =12 I. 

A. 23 = 4 Sar. 602. (0>i appeal from 6 C. 406.) 

[R., 9 Bom. L R. 393.] 

(26) — Evidence — No objection taken to admis- 
sibility of document in first Court— Competency 
of appellate Court to raise or entertain objection . 
— No objeotion was taken in the Court of first 
instance to the admission of the copy of a docu- 
ment. In an appeal from the deoree of the 
first Court, the appellant contended that the 
oopy was not admissible in evidence in the ab- 
sence of any satisfactory explanation for the 
non-produotion of tbe original. Held that it 
was not oompeteut to tbo appellate Court to 
raise or entertain the objeotion to its admissi- 
bility. But there was nothing to prevent the 
appellate Court from considering what weight 
was due to the document as evidence in the 
absence of tbo original. ITTICHIRI AMMAH v. 
KALIANI, 8 M.L.J. 81. 

(27) — Evidence — Docianenlary evidence — 
Conduct amount ing to fact/, waiver of proof — 
Necessity for formal proof.— Where the genuine- 
ness of a document relied on by a party was 
not disputed by the opposite ptrty, and the 
only question was as to its binding oharaoter, 
tbe opposite party must be deemed to have 
tacitly waived its proof by consenting to its 
admission in tbe first Court anu oould not be 
permitted to question its admissibility for the 
first time in the appellate Court. VlRA- 
RAGHAVA AIYANGAR v. RAMASWAMI AIYAN- 

GAR, 10 M.L.J. 242. 

(28) — Appeal — Tender of documentary evi- 
dence — Rejection . — Where a sale-deed, whioh 
the defendant alleged to be a fraudulent docu- 
ment, was withheld in the Court of first ins- 
tance, although it had beeu returned unregis* 
tered to the plaintiff by the Registration offioer 
during the pendenoy of the suit, held that the 
plaintiff was not entitled to tender it in evi- 
dence for the first time in the appellate Court. 
IMRAT KHANUM V MUHAMMED SaRFARAZ 

Khan, A.W.N. 1882, 8. 

—Appellate Court — Fresh evidence— -Remand 
on ground arising subsequent to lower Court's 
deoroe— -See ClV. PRO. CODE, 1908, O. XLI, 
r. 27, 9 M.L.T. 317. 

See Declaratory Decree, buit fob- 
declaration OF TITLE, 6 W.R. 64. 

“"Admission of document in evidenoe as 
being duly stamped— Competency of appellate 
Court to question the admissibility — Sit 
BTAMP aot, 1879, s. 24, ol. 3, 13 B, 493. . 
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Appel I Ble Court— continued, 

7. — Miscellaneous. 

(1) — Delivery of judgment out of Court- 
Error in procedure — Civ. Pro. Code , 1859 , 
s. 350, — la a Buit foe possession of land, the 
Judge, aftec hearing the evidence and ad- 
mitting the doouments on both sides, intimat- 
ed that he should examine the place to satisfy 
himself with respeot to the boundaries. He 
did make such examination, the defendant 
attending, but the plaintiff being absent ; and 
he afterwards delivered his judgment in favouc 
of the defendant out of Court. Btld that the 
mere circumstance that the judgment was deli- 
vered out of Court did not constitute an error 
under s. 350, Act VIII of 1859, and was no 
ground of appeal. NlLMONEY 8INGH DEO 

v. Bhobany Churn Panda, Marsh 327 = 2 
Hay 303. 

(2) — Civ. Pro. Code, 1882, ss. 45 ( = 0.11, 
r. 6, new Code),578[ = s 99)— Attachment of joint 
family property in execution of decree against 
one only— Joint suit by others for raising attach- 
ment on ground of prior partition— Misjoinder 
of causes of action. — Where ajoint suit was 
brought by two persons fora declaration that 
their shares in property attached in execution 
were not liable to attachment on the ground 
of a previous partition between them and the 
judgment-debtor, and no objection was taken 
to the frame of the suit, it was held that the 
suit ought not to have been dismissed, but that 
the plaintiffs ought to have been allowed to 
amend the plaint by striking out the name of 
one of them ; and also that, where the Court 
irregularly proceeded to try the suit as it was 
framed, and the irregularity did not affect the 
merits of the case or the jurisdiction of the 
Court, the defect was oured by s. 578, Civ. Pro. 
Code, BEHARI Lad v. KODU Ram, 18 A 380 = 
A.W.N. 1893, 130. [R., 18 A. 131, 3 0. C. 215. 

2 C.L.J. 602.] 

(3) — Appellate Court — Errors affecting or not 
the merits of case— Filing appeal without copy 
of decree — Cure of irregularity. —The appellant 
'filed an appeal against the judgment of the 
Court of the first instanoe without a oopy of 
the decree. Subsequently the decree of the 
Court of the first instance was filed within the 
time allowed for appeal and aooepted by the 
Judge. Held that the irregularity was cured 
and the appeal should not have been dismissed 
on the ground of suoh irregularity. LULBEE 
V. Ram PERSHAD, 2 Agra 34. 

(4) — Right to begin — Burden of proof — 
Irregularity not affecting merits — Powers of 
Appellate Court — Civ Pro. Code, 1877 , s. 578. 
— If, when the burden of proof in a suit is on 
the one side, the Court allows the other side to 
iegin, with the result that a case different from 
’that which is set up by that side is proved, and 
the suit is in consequence decided against that 
side, it is not competent for the appellate Court 
to reverse the deoision of the original Court ; 
for, the irregularity in procedure is one not 
affecting the merits of the case ; and in any 
<oase, the appellate Court oould not ignore what 

C. II— 8 


Appel late Court — continued. 

7. — Mlscellaneoui — continued- 

had taken place in the lower Court, but 
must deoide the suit in the shape in which 
it came before it. Makund v. Bahopi LAB 
3 A. 824 = A.W.N. 1881, 86. \_Appr 14 B 
206 ;R., 25 B. 202. 15 C.P.L R. 24, 25 A,’ 
159, 5 Bom. L. R. 177.] 


131 — Civ. Pro. Code , 1877, s. 578 - Appellate 

Court - Omission to state reasons,— Where the 

point for decision id a suit was very simple, 

held that the faofc that ibe first appellate Court 

adopted the view of the original Court, without 

stating its reasons, would not amount to such 

an error of law within the meaning of s. 578, 

Civ. Pro. Code, as would affeot the merits of 

the oase or the jurisdiction of the Court. 

ROHIMONI DABI v. ZoMIRUDDIN, 8 C.L R. 
597 1 

*6) Practice Judge's liberty to make 
different case for appellant.— A Judge is not at 
liberty in appeal to make a diflerent case for 
the appellant from that whioh she alleged for 
herself in the lower Court. KACHUBHAI bin 

? o LA i^» HAND v * Krish naba ROM BABAJI, 

(7 ) — Civ. Pro. Code , 1882. s. 574 —Remand 
of suit by Appellate Court-No objections by 
either party to findings of lower Court — Duty of 
Appellate Court to hear appeal.— The Court of 
first appeal, considering that the issues framed 
in a suit were useless framed fresh issues and 
remanded the suit to the lower Court for find- 
lngs . after taking evidence. On the appeal 
coming on for final hearing, as neither party 
filed any memorandum of objections, the 

Courfc dismissed the appeal. Held 
that the Appellate Court was wrong in holding 
that it was absolved from hearing the appeal, 

«^ b °** 9eDC °° f a memora "dum of objections. 
SUBBAYYA V. Rami REDDI. 22 M. 344. TR 
U-B.R. 1905, 3rd Quarter, C.P.C. 574. 

(8) — Civ. Pro. Code (Act VIII of 1859), s. 348 
—Absence of objection or appeal by defendant 
against amount awarded to plaint iff— Power of 
Appellate Court on plaintiff's appeal- Practice. 

Where the defendant has not appealed against 
the amount found by the lower Court to be due 
from him to the plaintiff, nor has taken objec- 
tions to such amount in the plaintiff’s appeal 
it is not competent to the appellate Courfc to 
reduce the amount decreed to the plaintiff by 

nLayIs?®?* 29 S taaCe ‘ NYANCHANDRA v ' 


(9)-Improper procedure- Suit by raiyat for 

rent. In a suit by raiyat against a zamindar 
for rent, the Court of first instance gave the 
p aintiff a deoree for a part of his olaim. The 
plaintiff appealed against the disallowanoe of 
the residue. The Judge on appeal reversed the 
deoree ana dismissed the suit, although no 
objection was made by the defendant to the 
judgment of the Court below, merely saying 
that a olaim for rent by a raiyat against a 
a zamindar was absurd. On appeal to the High 
Court, the deoree of the Judge was reversed, 
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appellate Court — oontinued. 

7. — Mlicellan eous — continued . 


Appellate Court — oontinued. 

7. — Milcell&neoos — continued . 


and the original decree established. HEM 
Chunder v. AHMED Reza, Marsh 332 = 2 
Hay 429. 

GO] —Limitation— Appeal presented out o/ 
time— Admission— Objection at hearing . — Not- 
withstanding that an appellate Ccurt might 
have admitted an appeal beyond the prescribed 
time, if it be ehowu to such Court by the oppo- 
site party that the appellant had obtained leave 
for the admission of the appeal by any mis- 
representation or suppression of fact, or if he 
could show that there wa9 no sufficient cause 
of any sort or kind, or if ho showed that the 
appellate Court had made any mistake in ad- 
mitting the appeal, though the appellant him- 
self bad not been guilty of any fraud, the Court 
may set aside its own order and direct that the 
petition of appeal should be removed from the 

file. The Secretary of state fok India 

IN COUNCIL v. MUTUSAWMY 4 B L.R. App. 
84 = 13 W.R. 245. (2 B.L R. A.C. 184. Not F.) 
[R., 6 B. 304, 5 C.L.J. 380 = 34 C. 216.] 

(11) — First Court's finding not appealed 
against — Interference. — The finding of a Court 
of first instanco not appealed against should not 
be interfered with in appeal. KALEE DASS ROY 
V, KHIRODA SOONDUREE DEBIA, 10 W.R. 
800. 


(12)— Arbitration— Award— Appeal— Act VIII 
of 18 59, ss. 325 , 327 .— A Civil Court’s order 
rejecting an application to file an arbitration 
award is not appealable. RAJ KUMAR SINGH v, 

Kali Charan Singh, 2 B.L.R. App. 20 (b) = 
11 W.R, 57. 


(13) Appellate Court differing from Lower 
C'gurt — Reasons to be given in judgment An 
appellate Court, when differing from the judg- 
ment of the lower Court, must give its reasons. 

Lallah sookloll Singh v. Bunshee- 

DHUR, W.R. 1884, 847. 


(f4) Non-disclosure of cause of action 
plaint— Decree upon merits— Ground for rever. 
of decree . — The fact that, in a suit for coni 
mation of possession and declaration of title 
property, the plaint did not make it dear th 
the defendant denied the plaintiff’s title, thouj 
it might have justified the original Court 
rejecting the plaint under s 53 of the Civ. Pi 
Code, could not be made the sole ground f 
the appellate Court reversing the origin 
Court's decree in the plaintiff’s favour, whe 
the dispute sufficiently appeared from the pi 
oeediogs before the lower Court. SHAH AHME 
SUJAD v. TAREE RAI, 7 C. 343. [F , L.B 
1893—1900, 337, 2 C.L.J. 534.] 


(15)— Order in exercise of judicial discretion 
■—Order refusing to admit appeal after time — 
High Court, powers of. — Where, after a proper 
enquiry and due consideration of the facts 
alleged by the appellant, the District Court, in 
the exercise of its discretion, held that the 
delay in presenting the apueal was not satis- 
factorily aooounted for, held that suoh order 


refusing to admit the appeal was not ooe whioh 
the High Court could reverse on appeal, even 
if it thinks that it would, under the oiroum- 
etances, have treated the appellant more leni- 
ently. No error of law had been committed by 
the District Judge ; nor had he exercised his 
discretion capriciously or without sufficient 
material in law to satisfy himself whether or 
not there was sufficient oause for the delay. 
The order was the result of the exeroise of a 
judicial discretion vested in the Judge, and was, 
therefore, dearly one with which the High 
Court could not interfere. RANCHODJI v. 
LALLU, 6 B. 304. [R., 23 B. 513, 3 O. O. 37, 

9 L.B.R. 313, 31 B. 33 = 8 Bom. L.R. 858.] 

(1C)— Appellant referred to fresh suit— Order 
accepted by parties— Effect. — Where an appel- 
late Court refers an appellant to a fresh suit, the 
order, if accepted by the parties, is binding on 
them. RAJIB SARKHELv. RajAH NIL MONEE 

Singh Deo, 20 W.R. 440, 

(17) — A suit to re open a pathway was deoreed 
by a Munsil after ovidence legally taken; but 
the Judge reversed this deoisiou in appeal on the 
information given to him by persons whom he 
found on the spot in dispute, which he bad gone 
to inspeot. Held that the Judge’s evideuce Dot 
having been taken on solema affirmation was 
legally worthless. LALLA MEWA LALL v. 
SREE MAHATO. 23 W.R. 152. 

(18) — Act VIII of 1869 (B.C.), ss 52, 51- 
“ Reversed meayiiyig of. — The word “ revers- 
ed ” in Aot VIII (B.C.) of 1869, ss. 52 and 54, 
means reversod in reepeot of that part of the 
arrears whioh is contested in tho appellate 

Court, pattarey Sircar v. Maharanee 
SURNO Moyee, 24 W.R. 180. 

(19) — Deicsion on preluninary issue of fact — 
No appeal apainsf decision — Special appeal— 
Consent obtained by duress. — 3 he decision of 
an appellate Court on a preliminary issue of 
fact, whioh was not at the time appealed 
against, and whioh on a subsequent speoial 
appeal was not altered or notioed by the speoial 
appellate Court, is conclusive between the 
parties, and the issue determined oannot be 
re-opened on a eooond special appeal. An award 
of the late Raja of Satara founded upon a 
deed of oonsent, set aside, on proof being given 
that the ooneeDt had been obtained by duress. 
SUBNAJI bin BaHIRJI et al v. BHAVANRAO 

bin ANANDRO, 1 B H C. 173. 

(20) Decree of appellate Court — Parties that 
have not appealed.— An appellate Court is com- 
petent under s. 337 of the Civ. Pro. Code of 
1859 ( = s. 544 of the Code of 1877). to draw up 
a fair decree even as regards the rights of 
parties that have not appealed. JOYKISTO 
COWAR v. NITTYANUND NUNDY, 3 0. 738- 

2 G.L R. 440. 

(21) — X of 1859 , s. 23, suit under — dp- 
peal. An appeal lies to the Judge from a deoi- 
sion of a Oolleotor in a suit under ol, 1, 
a. 23, Aot X of 1859. RAJOO Naik v. MOHUNT* 

Khosalee Ram Doss, i W.R. 210. 
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Appellate Court — oontinued. 

7, Miscellaneous — continued, 

(22) Where an original suit is brought for a 
sum exoeeding Rs. 5 000, or for property exceed- 
ing that value, and tbe decree is fora less sum, 
or for property of less value, an appeal accord- 
ing to 8. 22, Act VI of 1871, will lie to the 
High Court. RAMPERSHAD SINGH v. NEER- 
bhoy Singh, 18 W.R. 261. 

— Power of Appellate Court to refer to arbi- 
tration— See Award, 12 C. 173. 

Refusal by original Court to allow plaintiff 
to examine defendant as witness — Dismissal of 
suit Duty of— See ClV. PRO. CODE, 1859, 
as. 148, 162, 6 M.H C. 299. 

. Order of appellate Court under s. 57 return- 
ing plaint — Whether appeal lies — Sec ClV. 
PRO. CODE. 1908, s, 107 (2), O. XXII. r. 11, 
s. 104. O. XLIII. r. 1, s. 106. 25 A. 174 F B 
= A. W.N. 1902, 222. 

Deoision of, in analogous oases, duty of 
inferior Court to await deoision of — See ClV. 

Pro. Code, 1908, s. 115, 11 C.W.N. 112 = 

8 C.L.J. 43. 

Execution of decree of — Restitution- 
Mesne profits — See ClV. Pro. Code, 1908 
s. 144 (1), 4 Ind. Cas. 376. 

See ClV. Pro CODE, 1908. O. VI. r. 17, 
O.VI1, r. II, 6.107(2), O XXII, r. 11, 5 
C.W.N. 273. 

Power of, to alter effect of deoree for 
redemption, on appeal from order in execution 
thereof— See ClV. Pro. CODE. 1908, O. XXI, 
r. 35, 3 L.B.R. 129. 

— Report of Commissioner— Order confirm- 
ing the report — Appeal— Appellate Court, 
power of, to deal with findings of faot by the 

Commissioner— See ClV. Pro Code, 1909. 
O. XXVI, rr. 11, 12, 5 C.W’.N. 692. 

— Power of — to call upon the respondent to 
furnish security for the due performance of any 
deoree, whiob may be made on appeal, not- 
withstanding that the lower Court’s deoree, has 
been already executed— See ClV. Pro. CODE, 

1908, O. XLI, rr. 5, 6, s 104, O. XLIII, r. 1, 

3 C.L J. 67 = 33 C. 927. 

— On dismissal of an appeal under s. 551 of 
the Code, the dec r ee appealed against becomes 
merged in the decree of — See ClV, PRO. CODE, 

1909, O XLI, r. 11, s. 114, O. XLVII, r. 1, 

4 C.L.J. 566, 

— to give reasons for its deoision— See OlV. 
PRO. Code, 1908, O. XLI, r. 31, 17 B. 428. 

— Judgment of, contents of — See ClV. PRO. 
CODE, 1908, O. XLI, r. 31, 1 L.B.R. 204. 

See Co-sharers— Suit by co sharers, 

4 A. 289 = A. W.N. 1882, 36. 

See Declaratory decree, suit for— 
Reversioners, 8 a. 365 = a. W.N. 1896, 
129. 

— Declaratory suit— Remand— Discretion of 
Appellate Court— Sea DECLARATORY DECREE , 

suit for— When declaratory suits lie, 

4 0. 190, P.C.-3 0.LB. 31-5 I. A. 149. 


Appellate Courts oontinued. 

7*— Miscellaneous — con tinned. 

Construction of deoree— Not bound by ex- 
planation of Judge— See DECREE— DECREE 

Construction of, 1 b. 158. 

—Suit for pre-emption— Deposit of purchase- 
money— Powers of— See Decree— Decree. 
Form of, 2 a. 744. 






1 * » uou uo UdbcU 


tion by a pleader as to a matter of fact— See 

E\ idence — Miscellaneous, 11 c W N 

T 3 °r «n G '7^ M ; L T 429 = 29 A - 29 = 9 Bom. 
L R. 80 = 17 M.L.J. 32 = 5 C.L.J, 4 


Ji^xeoution of decree— Deoree confirmed by 
appellate Court— See EXECUTION OF DECREE 
application FOR EXECUTION AND 

powers of Court, a.w.n. 1892, 126. 


Power of to stay proceedings in pursu- 
ance of an order appealed againet— See GUARD- 


Power of— to vary deoree in accordance with 
subsequent occurrences — See Hindu Law 

Partition, 6 B. 113. 


—Issue not raiaed by parties before lower 
Court— Power of, to try issue— Praotice — See 

Issues General, a.w.n. 1885, 126. 

See Issues— additional issues, 11 w. 
R. 61. 


Appellate Court, findings of, not conclusive 
when unacoompanied by reasons— See JUDG- 
MENT— FORM AND CONTENTS, 9 B. 527. 

— Defective judgment of Lower Appellate 
Court Remand by High Court — See JUDG- 
MENT— FORM AND CONTENTS, JO C. 932. 

—Judgment of first-not satisfying provisions 
as to first appeals — Validity — See JUDGMENT 
— r ORM AND CONTENTS, 9 A. 26. 

—Remand for finding— Duty of— to examine 
it in the absence of memo of objections— See 

JUDGMENT— Form AND CONTENTS 20 M 
496. 


Appellate Court — Reasons for judgment — 
T e o J ^ J ?r GME / NT ”‘ F0RM AND CONTENTS. 1 B. 

L.K.b.N, 2 (cj. 


0f *PP elIate Court -See JDDG- 

^???~ F ° RM AND CONTENTS, 22 M 12 = 
8 M.L.J. 183. 


—Duty of— See JUDGMENT— FORM AND 
CONTENTS, 4 M.H.C. App., 56. 

1 c w AND C0NTENTS - 


— rowers or- 
s. 22, 2 A. 487. 


Bee LIMITATION ACT, 1908, 


of — See Limitation act, 1908, 

ART. 182— PERIOD FROM WHICH LIMITATION 
BEGINS TO RUN, 9 C. 100. 

Ana** MA HOMEDAN LAW — CUSTOM, 8 B. 
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Appellate Court— oonoluded. 

7 — Miscellaneoui — concluded. 

— Suit for increase of maintenance by member 
of Malabar tarwad — Necessary parties — Joinder 
by appellate Court— See PARTIES TO SUITS— 
General, 7 M. 4-28, 

— Case made in plaiDt — Relief on a different 
title— Duty of —See PLAINT— AMENDMENT 
OF PLAINT, 8 C. 871. 

— Uoder-valuation of relief claimed in plaint 
— Rejection of plaint by — See PLAINT — 

Rejection of plaint, a.W.N, 1886, 294. 

— Documents reoeived without objection by 
lower Court— Right of— See PRACTICE AND 

Procedure, 6 C. 666-7 C.L.R. 497. 

— Buit for pre-emption — Appeal by purchaser 
for enhancement of purohaee-money — Duty of 
— to extend time for payment of purchase- 
money when confirming decree of first Court — 

See Pre emption— Purchase money, 48 
P.R. 1906. F.B. = 104 P.L.R. 1906. 


Application — concluded. 

— Right of party to present application in 
person where there is an attorney — See BEL- 
CHAMBER'S RULES AND ORDERS, r. 329, 
1 O.W.N. 303. 

—to sue as pauper — Power of High Court in 
revision — Order under s. 409 on — See ClV, 
Tro. Code, 1908, s. 115, 2 L.B R. 333. 

See LIMITATION ACT, 1908 s. 14, 1 A. 97. 

— Order striking off an application, and one 
dismissing it for default, no substantial distinc- 
tion between — See MESNE PROFITS— SUITS 
FOR MESNE PROFITS AND ASSESSMENT IN 
EXECUTION. 12 C.W.N. 3 = 7 C.L.J, 301. 

Appointed Heir. 

— Right of sons of — to suoceed to adootive 
grandfather— See CUSTOMS — PUNJAB (ADOP- 
TION), 124 P.L R. 1906 = 51 P R. 1906. 

Appointment, 


Appellate Decree. 

See Appeal. 

See APPELLATE COURT. 

— Dismissal of appeal — Presumption as to, 
incorporating terms of original deoreo — See 
Ben. ACT VIII OF 1869, s. 52, 13 C.W.N, 
1060 = 4 Ind. Cas. 12- 

— in favour of respondents, whether enures 
for the benefit of respondent who did not appeal 

—See Contract act. 1872. s. 2 (h), (e), (d), 
5 Ind. Cas. 102 = 7 M.L.T. 296. 

Appellate Orders. 

See CIV. PRO. CODE. 1909, O. XXI, rr. 97, 
99, 21 B. 392. 


Application. 

(1) — Interpretation put on the word “applic- 
ation" as used in Civ. Pro. Code, and Limit- 
ation Act not depending on Succession Certificate 
Act .— Both the Civ. Pro. Code and the Limit- 
ation Aot having been passed long before the 
Suoession Certificate Aot, whatever interpret- 
ation may be put on the word “application,” 
as used in the Civ. Pro. Code, and the Limit- 
ation Aot. it could in no way depend upon 
the Succession Certificate Aot. HAFIZUDDIN 
Obowdhry v. Abdool Aziz, 20 C. 755. 

(2) Suits, applications, and appeals, distinc- 
tion between limitation — Jurisdiction , — The 
distinction taken for the purposes of limitation 
between suits, appeals and application by the 
Limitation Aofcs, has no bearing upon a question 

of jurisdiction. BALAJI v. Ranohoddas, 5 B 
880. 


(3 )— Limitation Act —Appeal .— The Limit- 
ation Aot draws a olear distinction between 
what are styled “ application ” and what are 
styled “appeals.” LAKSHMI v. ANANTA 
SHANBAGA, 2 M. 280. 


—Application as further appeal— Grounds 
of admissibility — See APPEAL— GROUNDS Of 
.Appeal, 136 P.R. i908, Note, 


(1) — Power of — Will— Creation by will, — A 
general power of appointment may be exercised 
by will executed previously to the creation of 
the power and that too by mere residuary gift. 

Dinshaw v. Dinshaw, 9 Bom. L.R. 488 = 31 
B. 472. 

(2) — Appoinunent of Munsxff's officers— 
Appeal to Judge. — All officers of a Munsif’s 
Court are appointed by him subjeot to the 
Judge’s approval ; t*Dd if any person is aggriev- 
ed by the MunsifV order the Judge should bear 
the party and deoide whether the Munsif has 
rightly ^xeroised his discretion in his appoint- 
ment. In the matter of GOOROO DOSS BHUT- 
TACHARJEE, 11 W.R. 188. 

Power of appointment given to testatrix 
by will of her husband if “ property ” within 
the meaning of— See COURT FEES ACT, 1870, 
sch. I, Item II, 25 M. 515. 

Deed of, construction of — See DEED — 
CONSTRUCTION OF DEEDS. 9 Bom. L. R. 
1071. 


See Hindu Law— religious Endow- 
ment, 17 B. 600. 

— Power of appointment— Validity — Rule of 
oonstruotion— English Law — See HINDU LAW 
Will, 16 b. 492. 


See Hindu Law 
B. 647. 

See Transfer of 

8 63, 22 C. 185. 

— Will — Testator’s 
Exeoution of — See 
OF, 4 0 514, 

— Power of — See 
OF, 18 B. 1. 


Will. 15 B. 326, 19 

Property act, 1882 

direction — Power of— 

Will— Oonstruotion 
W ill —Construction 


Apportionment. 

(1)— 0 / rent — Basis — Present assets of 
different portions of tenure— Landlord and 
tenant .— An apportionment of rent should be on 
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Apportionment — concluded. 

the basis of the present assets of the different por- 
tions of the tenure which passed into different 
hands, and not on ihe basis of the assets of 
the different villages at the time of creation 
of the original tenure. HARI KlSHUN BHAGAT 

v. Tilukdhari Lal, 7 C W N. 453. 


Apportionment of compensation money 
between zemindar and partnidar — See ACT X 
OF 1670, 7 C. 585 = 9 C.L.R. 227. 


— Alllount °* compensation under the Land 
Acquisition Act — , between zemindar and 
patuidar— Principle — See ACT X OF 1870. 14 
C. 749. 


—of compensation between landlord and 
tenant — See ACT X OF 1870, 17 C. 144, 

See ACT X OF 1870, part of IV, ss. 15. 59. 


Separate suits by landlords, after partiton 
for of consolidated rents, arrear and future, 
etc. Sec BEN. ACT VIII OF 1885. s. 188, 27 
C. 479 = 4 C.W.N. 494. 

Principle of— Of mesDe profits and interest 
thereon, where decree for mesne profits was 
satisfied t*y some, out of the entire body of per- 
sons liable, by payments made from time to 

time See Mesne Profits— General. 7 

C.L.J. 454, P.C. = 35 O. 303 = 35 I. A. 32. 


See Mesne Profits— right to mesne 
Profits, 9 C.L.R. l. 

See Mortgage— General, i L.B.R. 210. 

— Mortgage — Division among mortgagors and 
apportionment of mortgage debt — Acquiescence 
by mortgage — Effect — Liability of mortgagors 

— See Mortgage — accounts between 

MOTGAGOR AND MORTGAGEE, 15 B. 257. 

— netween all the properties mortgaged — See 

Mortgage— Marshalling, 9 o. 406= n c. 

L.R. 565. 

— Mortgage- decree — Several parcels of mort- 
gaged property — of debt — See MORTGAGE- 
REDEMPTION, 4 O.L.R. 294. 

— Government-revenue, doctrine of contribu- 
tion and — See SALE — SALE FOR ARREARS OF 
REVENUE OR CESS— PURCHASERS, RIGHTS 
AND LIABILITIES OF, 6 C. 38y = 7 C.L.R. 456, 

— of rent — Transfer of lessor’s interest by 
operation of law— See TRANSFER OF PRO- 
PERTY ACT, 1882, ss. 2 {d), 36, 33 C. 786. 

— Mortgage-debt— See TRANSFER OF PRO- 
PERTY ACT, 1832, s. 85, 30 C. 755 = 7 C.W.N. 
723. 

Appropriation of Payments. 

(1 ) — Sale or mortgage of goods not in existence 
— - Charge — Lien — Appropriation — Oooas con- 
signed to vendee — Attachment by consignor's 
decree-holder in the course of transit — Plaintiffs 
advanced money to defendant No. 1 under the 
agreement that he would out and send timber 
to the plaintiffs, who would sell and appropriate 
the sale-proceeds towards the discharge of a 


Appropriation of Payments— continued. 

debt owing by defendant No. 1. I n pursuance 
of the said agreement defendant No 1 des- 
patched some logs to plaintiffs, and while these 
were in the course of transit, defendant No. 2 
attached them in execution of a decree against 
defendant No. 1 and they were purchased by 
defendant No. 3 : Held, that the plaintiffs ac- 
quired a right to the timber as soon as it was 
cut, and the timber being specifically appro- 
priated for the satisfaction of plaintiff’s debt, 
they had a valid oharge created on it, This 
charge Is unlike the sort of lien mentioned in 
the Contract Act, whioh an unpaid vendor, a 
bailee, a faotor, a banker, an agent, a pavvneo 
or nnaer of goods, has on the goods in his 
possession. The question whether there has 
been appropriation of goods by their owner 
lor the benefit of a particular oreditor is 
one of fact, aud the law does not require 
any particular mode or form of appropri- 
ation. If there has been a specifio appro- 
priation, the consignor, if he is still in pos- 
session of the goods, will hold them merely as 
trustee for the consignee. A contraot to sell or 
mortgage goods, answering a particular descrip- 
tion, which are to come into existence in the 
future passes property in such goods when they 
actually oome into existence. MARADUGULA 

n ? N .? A „ TA RATNAM v - KOTTAYA RAMANNA 
9 Iud. Caa. 255 = 9 M.L.T.276= 21 MLI 413* 
(21 B 287, 11 W.R. 171, 16 M. 429^ 31 O. 

oo t , it.) 


<2)— bnappropriated payment, application of 

U .J I? 4 * de ^ “* An unappropriated payment 
should be applied to the earliest debt although 
such debt is oarred by limitation. S. MOONE- 
APPAH v. V. VENCATARAYADOO. 6 M.H.C. 32. 

.u (3 iT i2wZe, '“ Paymeats ^applied by either 
the debtor or the creditor should be appropriat- 
ed to the earlier items making up the debt due. 
This rule is not impaired by the decisions in 
the oases of Mills v. Foivkes , 5 Bing. N.O, 
455, and Nash v. Hodson, 6 De G.M. & G* 
474; 25 L.J. Ch. 186. HlRADA KaRIBASAPPAH 

v. Gadigi Muddappa. 6 M.H.C. 197. 

(^ — Oeyierai payment of rent, how appropria- 
ted. W here a tenant makes a general payment 
of rent in one year without saying to whioh the 
money is to bo applied, ihe money may be ap- 
phed to satisfy the previous years’ arrears if 
any. MR. ROBERT AHMUTY v Mr R 
Brodie. W.R. 1864, Act X, Rul. 14 . 


» — w 


in, ftojjecu 

of. Payment for rent cannot be oredited to 
arrears of previous years beyond the term of 
limitation. Payments for rent are presumed 

to be for current years and surplus payments for 

past year. TARA MONEE DOSSEE v. KALLY 
Churn SURMA, W.R. 1864, Act X, Rul. 14. 

(6) Though one person may be the represen- 
tative of two idols, money brought into Court 
as the property of one idol oannot be applied 
by the representative of that idol to pay the 
debts of the representative of the other. 

Moonshee Mahomed akbar alias Tenoo 
Moonshee v. Kalee Churn Geeree 
GOSSAMEE MohUNT, 23 W.R. 401. 
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Appropriation of Payments — continued. 

<7i — Creditor and debtor — Payments appro- 
priated towards intirest — Absence oj evidence of 
aporopriation by creditor at the time — Creditor's 
right. — Even in theabsence of evidence that any 
appropriation was made by the creditor at the 
times when the various sums were paid by the 
deb'or, the creditor can bo allowed to make out 
bis account on the basis that, when eaoh sum 
was paid, portion of it was appropriated to- 
wards the interest then due. YARANASI 
8EETHAMMA v.SREESHTALURVIJIARAGHaVA 

CHARYULU, 7 M.L.T 199 = 5 Ind. Caa. 910. 

B.L.R. 110, F.) 

(8) — Contract Act, 1872, ss. 59, 60, 61— Cir- 
cumstances indicating appropriation to a parti- 
cular debt. — Certain persons engaged in the 
manufacture of indigo, and requiring money for 
suoh manufacture, hypothecated to A and B an 
Indigo factory and its appurtenances together 
with the Indigo crop of the following season, 
and the deed provided that the mortgage-money 
should be paid on demand with oertain interest, 
and that all payments made by the mortgagors 
should go first towards satisfaction of the inter- 
est, and the balance credited to principal. The 
mortgage transaction was throughout conduct- 
ed by A alone, but both mortgagees oontribut 
ed half the amount advanced. It was 
agreed that the prooeeds of the crop hypothe- 
cated should be sent to A, and transmitted by 
him as agent for the mortgagors to Calcutta for 
sale in the market ; aod it appeard that at the 
time of the advanoe one main objeot of A was 
to make it oertain that the indigo should be 
transmitted to Calcutta through him, and that 
the deed was executed for the purpose of pre- 
venting the mortgagors from disposing of the 
orop in any other way. The indigo was aooord- 
ingly sent to Calcutta through A, and its 
prioe was from time to time sent to and 
reoeived by him from the broker. Between tho 
dates of tho mortgage and the first of suoh 
receipts, A made, on hie own account, further 
advances to the mortgagors ; and the arrange- 
ment was that a9 against these advances tho 
oash received by him was to be applied. In a 
suit by A and B to onforoe the mortgage, the 
defendants having pleaded payment ; Held 
that A’s receipt and payment to himself of tho 
moneys received by him as the price of tho 
indigo must bo regarded as payments by the 
mortgagors to him on account both of tho 
mortgage-dobt and of tho subsequent advances ; 
and that, bis power to appropriate such pay- 
ments to either tho former or the latter debt 
was not affeotod by the circumstance that he 
had associated B with him in advanoing tho 
mortgage-money, or that ho alone had acted as 
the mortgagor’s agent in reeoiving the price of 
tho indigo. Held , that the terras of the mort- 
gage-deed and the circumstances in which it 
was executed, the rotations of tho parties, the 
fact that the very thing whioh was to bo hand- 
ed over to A was to be given as part soourity 
for the debt, the mode in whioh the indigo was 
consigned to him for transmission to Calcutta, 
and the fact that at too time when its price was 
realised it had passed away into tho hands of 


Appropriation of Payment!— continued. 

purchasers, and that A could not have supposed 
that he had any charge or lien upon it in their 
hands, constituted circumstances within the 
meaning of 3. 60 of the Contract. Aot, 1872, 
indioatiDg that the payments where to be 
applied to the mortgage-debt ; and tho option 
of appropriation therefore did not open up to the 
mortgagees as it might otherwise have done, 

Bansidhar v. akhay Ram, A W.N. 1890, 62. 
(5 A. 27, 10 A. 133, R.) 

(9) — Rents paid by tenant without any speefi - 
cation — Credit by landlord . — Moneys paid by 
a tenant as rent without any specification may 
be credited by the landlord as he thinks fit. 

Ranee shurno Moyee v. Kashee Kant 

BHUTTACHARJEE, 7 W R. 811. 

(10) Law before Act IX of 1872. — A oreditor 
entitled to appropriate payments made by a 
debtor to any account whioh he might have 
against him uoless the debtor at the time of 
payment stipulated that the payment should 
be credited to a particular account in whioh 
oaso the oreditor would not be entitled to dis- 
regard the request. GOF AL DAS v. WURYAM 

Singh, ioi P.R. 1867. 

(11) Current account — No election as to 
appropriation of paymenl — Court empowered 
to appropriate it to time-barred items. — Held 
that in the oase of ourrent aooounts, if no 
election as to the appropriation of a payment 
is made by either debtor or oreditor, the Court 
can appropriate the payment to the disoharge 
of the first item on the debit side though that 
item is time-barred. NOUBUT v. KHUBEE, 
27 P.R. 1872. 

(12) — Ourrent accounts — Money paid by deb- 
tor to creditor without any stipulation — Creditor 
entitled to credit it to barred items. — Held, 
that money paid to a oreditor in a oa 9 e of 
ourrent aoocount without any speoifio appro- 
priation by the debtor might be appropriated aa 
the oreditor thought fit and the oreditor might 
apply in payment of items barred by limit- 
ation. If the amount paid was ouly suflioient for 
part-payment of a debt or item, the rest of the 
debt was not revived without the assent of the 
debtor. GtfAN CHAND v. KURM BHAGGUN, 
78 P.R. 1870 

See Contract act. 1872, s. 59, 2 Bom, 
L.R. 706. 


Sre Contract Act, 1372 , S 3 . 69, Gil Ind. 
Cas. 909. 

— by creditor to one or other ot debts— See 
CONTRACT ACT. 1872. s GO. 26 C. 39. P C. = 
25 I. A. 179 = 2 C.W.N. 633. 

See CONTRACT ACT, 1872. s. 60, 13 C. 164. 
See Creditor. 4 M.L.T. 326. 

of notes— Efleot - See CUR 

o ??? Y .i N0TES ' Itld- C “ 5 - 202 = 33 M. 196 = 
8 lVI.Li.Tt 816. 


— Effoot of Rending half 

and Oreditor 5 M.L.T. 

“ 2 Ind. Oas. 611. 


notes — s>6 Debtor 

32 ™ 19 M L.J. 233 
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Appropriation of Payments— concluded. 

See Guarantee, 4 C. 560- 3 O.L.R. 361. 

—Suit by olient for return of money deposit- 
ed with advooate — Plea of appropriation for 
advance fees— See LEGAL PRACTITIONERS— 
ADVOCATE, 32 P.R. 1897. 

—Payment of money by debtor— Appropri- 
ation of payment for interest — Discretion of 
oreditor— See LIMITATION ACT. 1908. s. 20 
A.W.N . 1881, 119. 

—Towards interest— See LIMITATION ACT, 
1908, s. 20. 6 A.L.J. 207 = 31 A. 285= 1 Ind. 
Cas. 137. 

See PRINCIPAL AND SURETY — 8URETY, 

Rights and liabilities of, i Agra 17. 

— to specified arrears— Amount if may be 
oredited towards previous arrears — See SALE — 

Sale for arrears of rent— General. 

15 C.W.N. 443. 

Approver. 

— Suit against — Evidenoe at oriminal trial if 
admissible — Sessions Court’s finding, if binds 
Civil Court— Civil suit, if barred— Sea EVI- 
DENCE— MlSCELLANOUS, 13 C.W.N. 501 = 
4 Ind. Cas. 523. 

Arbitration. 

1. — General. 

2. — APPOINTMENT OF ARBITRATORS. 

3. — Duties of arbitrators. 

4. — Powers of arbitrators. 

5. — Private arbitration. 

6. — Reference to arbitration. 

7. — Revocation of reference to 

ARBITRATION. 

8. — Miscellaneous. 

See Appeal— arbitration. 

See Award. 

See Civ. Pro. Code, 1908. sch. II. 

See Right of suit — Awards, suits 
Relating to. 

■ 1.— General. 

(1) — Civ. Pro. Code, 1882, ss. 506 and 510 
Arbitration, — Held, that when parties apply 
orally to the Judge to refer the suit to arbitr- 
ation, and the Judge reduce their application 
to writing, and theu make3 a referenoe to 
arbitration, it is not open to him, having regard 
to the provisions of s. 510 of the Civ. Pro- 
Code, to supersede that reference, the arbitrator 
having declined to act. Held, further, that the 
second paragraph of s. 506 is directory only. 

Abdul Hamid v. Riyaz-ud-din, 1 A.L.J. 
691 =» A.W.N. 1907, 273 = 30 A. 32. (6 M.I.A. 
134, D. ; 27 C. 61, 23 B. 699, R.) 

(2) — Withdraiol of suit — Change of circum 
stances pendente lite — Arbitration. — Where, by 
the death of a party or some other ohange of 
oiroumstanoes pendente lite t the plaintiff may 
be enabled to claim a larger or different relief, 


Arbitration — continued. 

' " — General — continued . 

permission under .e. 373, Civ. Pro. Code, may 
be granted ; but it cannot be granted where 
arbitration-proceedings have intervened, and 
the defendant has acquired a right, in virtue 
of the award passed therein, to have the suit 
finally determined. KALIAN SINGH v. LEKH- 
RAJ SINGH, 6A. 211 = A.W.N. 1884, 28 [ R 

9 A. 253.] 

(3)— -Arbitration — Misconduct of arbitrator — 
Omission to take evidence and to qive vartv 
an opportunity of proving his case— Civ' Pro. 
Code, s. 521— The word “ misoonduot ” 
as used m s. 521 of the Civ. Pro. Code, is 
not confined to misconduct of a fraudulent, or 
improper character, but it includes aofcion on 
the part of an arbitrator which is, upon the 

L a hL u fc * ° PP ° 8ed t0 al1 national principles 
whioh should govern the procedure of a person 

o whom matters in dispute have been referred 
for decision. Where an arbitrator has taken 
no evidence upon suoh matters, and has not 
allowed a party an opportuoitv of proving his 
contention, he is guilty of “ misconduot ” with- 
in -he meaning of the section, and the Court, 
upon objection being made, should consider 

there bas , been a °y real arbitration- 
proceeding and whether the arbitrator has 

nlZl. f fc h, *L conclusions upon legal and proper 
materials. . Where the lower Court had failed 
so to consider such an objection, the High 
Court in the exercise of its revisional powers 
under a. 622 of the Civ. Pro. Code, set 3 

■■tael?' and } be ^ard, and the award 

tseH. and direoted the case to bt restored to 

np Comt'a file for determination. 

? 889 K 12 * N KDAN V ‘ RAJ Kdmak ' A W N. 

_ f ri j trati °n— Extension of time to an 
arbitrator to make and file an award— Deleqa- 

tion of power by Court to arbitrator to expend 

vZl^T u^r'r^ of -° iv - Pr °- Code ( Act 

F 0 / 19Q8) sch. J7, rr . 3 (1), 8.— When a oaae 

is referred to arbitration, the Court should it- 

self fix a date for making the award, and where 

aw “' d ‘ s D0t completed within the time 

firne’ fi he Court 'tse'f should, in extending the 
time, fix a part.oular date for the making of 

the \ D °‘ l6ave ifc t0 the discretion of 

the arbnrator to enlarge the time for himself. 

Time can only be extended until the award hag 

anowH a mad6 aDd fil6d 1 D0 “‘•Dsion can be 
allowed in a oase where the award has been 

made and filed beyond time, Where an award 

has not been properly made and filed according 

the ha’ -' C “ a n “ m ‘ y and ‘he decree passed on 
the basis thereof should be set aside Gue 

Das V. GaruIi Dhuj. 9 Ind. Cas. 241.' ° 

ra [ tl7 C n/ r0 : C ° de ' 1S82 ' s ■ SOS-Arbit- 
7lhirT,?7 d r 'n r6fer ° nce not fixing a period 
—mu h 1 the , award m to be made— Appeal. 
ma n be , re an order of reference to arbitration 
made by a Court omits to fix a date for the 
delivery of the award, suoh omission is not a 
mere irregularity, but is a defect fatal to the 
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Arbitration— oontinuad. 

1.— General — continued. 

order and to all subsequent proceedings founded 
thereon. LUCHMAN DAS v. ABPARKASH, A. 
W.N. 1908, 39 = 9 A.L.J. 144 = 30 A. 169. 
lb A. 548, F.\ 18 l.A. 55 = 13 A. 300. I?.) 

(6j — Civ. Pro. Code, 1682, ss. 520. and 521 — 
Enforcement of award of compensation in a 
seduction case— Courts have only to look to the 
provisions of s. 520 and s. 521 Civ. Pro. Code. 
— There is no authority for the view that arbi- 
trators can take oognizance ODly of olaims in 
reapeot of which the Regular Courts will give 
relief. In deoiding whether an award should 
be enforced or not, the Courts have only to look 
to the provisions of ss.520, 521, Civ. Pro. Code 
and determine whether any of the grounds 
mentioned or referred to in those eeotions is 
shown against the award. The fact that the 
applicant oould not have sued the respondent 
for damages cannot be regarded as “an objec- 
tion to the legality of the award.” The Bud- 
dhist Dhammathats provide for the pavmont of 
compensation for seduction, and though suoh 
oase9 are not now deoided aooording to Buddhist 
Law, compensation for seductiou is still fre- 
quently paid by private arrangement between 
the parties or their families, and there is 
nothing immoral in suon an arrangement. 
Aooording to English Law, the consideration of 
past oo-habitation and previous seduotion does 
not make a bond void. 8uoh consideration is 
not held good so as to support a promise not 
under seal, but it is not illegal. Ml HLA 
Waing V. NGA Kan. U.B.R. 1908, 2nd 
Quarter. Civ. Pro. p. 19. 

(7) — Arbitration out of Court— Filing of 
award— Civ. Pro, Code ( Act V of 1908), 
sch, XI, s. 20— Arbitrator, duty of— A/ts- 
conduct o/ arbitrator— Award based partly on 
private enquiries, if valid— Award, a final 
decision. — in arbitration proceedings, both 
sides must be heard, and each in the presence 
of the other. However immaterial the arbitra- 
tor may deem a point, he should be very oareful 
not to examine a party or a witness upon it 
except in the prosenoo of the opponent. If he 
errs in this respect, he exposes himself to the 
gravest censure, and the smallest irregularity 
is often fatal to the award. Whore the award 
reoites on the faoo of it that tho arbitrator 
held, partly on evidence taken before him, and 
partly cn private enquiry, that the will exeoutod 
by a oertain person was genuine : Held, that it 
was not competent for him to do so and tho 
award was vitiated. An arbitrator must be 
oareful to see that his award is a final decision 
on all matters requiring his determination. 
The obligation so to deoide deponds upon tho 
question whether tho submission requires that 
all or only some of the matters in dispute are 
to be determined by him. The position is 
different where the arbitrator is empowered to 
make one or more awards at his discretion. 
Where the award leaves undeoided one of the 
oardinal points in controversy, the award is 


A r bit rati on— continued. 

1. — General — continued, 

incomplete and cannot be sustained. GANES- 

Narain Singh v. Halida Koer, 13 C.L J. 
399. 

(8) — Arbitration — Award — Question arising 
between two firms— Enquiry os to matters out- 
side jurisdiction — Not affecting validity of award 
— Such enquiry when necessary and proper — 
Its scope — Firm — What it means — S. 239, Con- 
tract Act, 1872 — Whether affected by O. XXX, 
Civ. Pro. Code 1908 — Guarantee broker paying 
claim in full — Award in respect of claim so paid, 
valid — Accountability as between guarantee 
broker and person paid — Guarantee broker 
also partner — Effect— Disputes under several ■ 
contracts— Single submission and one award — 
Validity — Civ. Pro. Code, provisions of— Not 
strictly applicable to arbitration proceedings — 
Questions affecting arbitrator’s jurisdiction— 
Not final. — The more fact that arbitrators had 
taken evidence, which proved to cover matters 
outside their jurisdiction, would not necessarily 
invalidate the award or make their proceedings 
improper, if tho award itself is within their 
jurisdiction. Where the arbitrators have to 
deoide between two firms, they must perforce 
enquire who tho partners are, to disoover 
whether they have jurisdiction, whom they 
must serve with notices of meetings, and the 
soope of their enquiries. They may have even 
to take evidenoe outside tho jurisdiction of the 
subjoot which they have to deoide. It is 
because a firm is merely a collection of the indi- 
viduals having implied powers of agency, one for 
the other, that a submission to arbitration in 
tho firm’s name does not uoceesarily bind the 
partuor9. 8. 239, Oontraot Aot, makes it clear 
that a partnership is a oolleotion of individuals 
“ called ” collootiveiy a “ firm.” A firm has no 
existence as legal-entity — as a corporation. 
Tho provisions of O. XXX, Civ. Pro. Code, 
1908, do not alter tho logal oondition of a part- 
nership. Tho firm’s name is merely a legal 
devise for oolleotively connoting tho individuals 
oomposiDg it. Whore G & Co., received iu 
full tho amount owing to them by B & Co., 
from tho guarantee brokers, and after suoh 
reoeipt obtained in award against B A Co., held 
tbat such reoeipt would not invalidate the 
award, as G & Co. would havo to acoouut to 
the brokers for anything whioh tboy received 
from B & Go. Tho faot that tho guarantee 
broker is also a member of tho firm BA Co., 
will not alter the application of the rule. The 
deoision of the arbitrators on a question of 
thoir own jurisdiotiou is uot final and oan be 
raised in the objections raised to the filing of 
tho award One submission of disputes under 
several contracts and a single award are not 
invalid. The provisions of the Code of Civil 
Procedure oauuot be applied striotlv to procoed- 

lU u 8 ftrbitr * tion - Where the question 
whether, as between the various partners in the 

firms, any agreement existed by which the 
liability of eaoh was limited, is one going to 
the root of the jurisdiction of the arbitrators, 
the Court must independently oonsider the 
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question apart from the decision of the arbitra- 
tors which does not bind the Court. MESSRS. 

D. Graham & Co. v. Kewalram, 4 S.L.R. 
196 = 9 Ind Caa. 712. 

(9) — Arbitration — Suit part-heard — Agreement 

of parties to be bound by Court's decision after 
local inspection— Judgment of Court — Nature — 
Award— -No review — No appeal— No second 
appeal— Power of High Court to revise— S. 622, 
Civ. Pro. Code , 1882 ( = s. 115, Civ. Pro. 
Code , 1908). — Wh6ro, in a part-heard suit 

before a Munsif, both the parties agreed to be 
bound by any deoision of the Court which it 
may arrive at after an inspection of the locality 
in dispute, and also agreed not to raise any 
objection to the same or to prefer an appeal, 
and where the Court, after making a local ins- 
pection, gave a certain judgment : Held , that 
the Munsif’s judgment was in the nature of 
an award, and that it was not open to the 
Munsif to alter that award when made or to 
review his decision. (9 C. 575, 23.) Held , also, 
that no appeal lay to the Distriot Judge and 
that the District Judge acted without jurisdic- 
tion when he entertaiued the appeal and made 
an order of remand. (23 B.752, F.) Held, also, 
that no second appeal lay to the High Court 
but that the High Court was competent to 
interfere suo motu under s. 622, Civ. Pro. Code, 
1882 ( = s. 115, Civ. Pro. Code, 1908). BAI- 
kantha Nath Goswami v. Sita Nath 
GOSWAMI, 38 C. 421. 

(10) — Civ. Pro. Code, 1882, s. 521 — Arbitrator 
receiving evidence from one party in the absence 
of the other — Judicial misconduct— Setting aside 
award— Appeal — Appellate Court's power to go 
behind first Court's order setting aside award . — 
A Court is perfectly justified in setting aside 
the award of the arbitrators, on the ground 
that the latter had been guilty of judicial mis- 
conduot in having taken the evidenoe of one 
party in the absence of the other whioh was 
wholly unavoidable, and in having omitted to 
give the latter sufficient opportunity to produce 
his own evidence. Quaere : — Whether an Ap- 
pellate Court had power to go behind the order 
of the first Court, setting aside suoh an award. 
80BA Ram v. RAM DAS, 66 P.R. 1907 = 159 P. 

L. R. 1908. (2 A. 181, 3 A. 636, 28 A. 408, 22 

M. 202, 8 C.W.N. 390, R.) 

(11) — Appeal— Award, application to file , 
order refusing— Civ. Pro. Code (XIV of 1882), 
s. 525. — An appeal lies against an order refusing 
to grant an application to file an award under 
s. 5^5 of the Civ. Pro. Code. SHEO Sa.HAI 
MAHTON v. KlRTARTH BHAGAT, 7 C.L.J. 486. 
(29 C. 167. R.; 3 C.L.J. 450 = 33 C. 757, F.\ 
6 A. 186, 26 A. 205, Not F.) 

(12 ) —Ch. XXXVII, Civ . Pro . Code, 1882 , 
discussed — S. 522. Civ . Pro. Code . 1882, decree 
under — Appeal— Finality of award — Applica- 
tion under s. 622, Civ. Pro. Code, 1882 — 
Art . 158 , Limitation Act, 1877 — Powers of 
arbitrators. — Ch. XXXVII, Civ. Pro. Code, 
1882, deals with arbitration under 3 heads 

0. II— 9 


A rbltratloa— oontinued. 

1. — General— continued. 

(I) Where the parties to a litigation desire to 
refer to arbitration any matter in difference bet- 
ween them in the suit. In thatoase all proceed- 
ings from first to last are under the supervision 
of the Court. (II) Where parties without having 
recourse to litigation agree to refer their 
differences to arbitration and it is desired that- 
the agreement of reference should have the 
sanotion of the Court, In that oase all further 
proceedings are under supervision of the Court. 
(Ill) Where the agreement of reference is made 
and the arbitration itself takes plaoe without 
the intervention of the Court, and the assist- 
ance of the Court is only sought to give effect 
to the award. There is one great difference 
whioh must be kept in view, re reference to 
arbitration between oases (I), and oases (II) or 
(III). In cases falling under (I), the agreement 
to refer and the application to the Court found- 
ed on it must have t-he concurrence of all parties 
concerned and the aotual reference is the order 
of the Court, so that no question oan arise as 
to the regularity of the proceedings up to that 
point. In cases failing under (II) and (III), 
proceedings described as a suit and registered 
as suoh must be taken in order to bring the 
matter— the agreement to refer or the award as 
the case may be — under the cognizance of the 
Court : that is or may be a litigious proceeding — 
cause may be shown against the application — 
and it would seem that the order made thereon 
is a deoree within the meaning of that expres- 
sion as defined in Civ. Pro. Code. [F., 27 M. 
255= 14 M.L.J, 356, 33 O.ll, 29 M. 303, 9 
Bom. L.R. 259 ; ExpL, 1 S.L.R. 149 ; R., 30 
C. 218, 7 C.W.N. 180, 9 O.C. 205, 4 L.B.R. 
130, A.W.N. 1907, 177, I S.L.R. 86, 12 
O C. 40 ; R. and D., 26 A. 205, 2 C.L.J. 80.] 
No appeal lies from a deoree upon an award 
pronounced under s. 522, Civ. Pro. Code, ex- 
cept in so far as the decree may be in exoess of, 
or not in aooordance with the award. The 
principle of finality whioh finds expression in 
this seotion is in accordance with modern deoi- 
sions, and now-a-days, no Court will sit as a 
Court of Appeal on awards in respeot of mat- 
ters of fact or in respect of matters of law. 

( Adams v. Great North of Scotland Railway 
° 0 *' (1891) L.R.A.C. 31, .F.) [#, t 27 M. 

255 = 14 M.L.J. 356, 33 C. 11, 29 M. 303, 9 
Bom. L. R. 259, 2 C.L.J. 142, 8 C.W.N. 916 
33 0. 899, 29 A. 457 = A.W.N. 1907, 117 = 4 
A.L.J. 455; R., 9 O.C. 205, 4L.B.R. 130, A.W. 

N. 1907, 177 ; 1 8. L.R. 86, 26 A. 205, 2 C.L. 
J. 80, 32 M. 510=19 M.L.J. 480 = 6 M.L.T 
176 = 4 Ind. Cas. 871, 2 C.L.J. 61, 27 B. 287*. 

8 C.W.N. 390, 29 B. 285 = 6 Bom. L.R. 1132, 10 
C.W.N. 601 = 2 C.L.J. 153, 33 C. 498, 33 C 
757=10 C.W.N. 609 = 3 C.L.J. 450, 7 C L.j! 
486 31 M. 479 = 4 M.L.T. 328 = 18 M.L.J. 485, 
11 O.C. 116, 12 O C. 40; Cons., 11 C.W.N. 220 ; 
Expl., 1 S.L.R. 149. 28 A. 21 = 2 A.L.J. 450 = 
A.W.N. 1905, 165 ; Diss ., 26 A. 205.] Where a 
decree is passed by a Court in accordance with 
an award, an application by the unsuooessful 
party to the High Court (here, the Chief Court 
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of the Punjab) under s. 622, Civ. Pro. Code, 
1882, is virtually an application to set aside an 
award, and as suoh is inoompetcut. Such 
an application is more objectionable than an 
appeal. Art 158, Act XV of 1877, governs suoh 
an application. [F , 4 A.L J. 105 ; Not F., 
A.W N. 1903, 4. 1 S L.R. 86.] Arbitrators 
are not bound to give an award on each point 
referred to them. They have to give the award 
on the whole case. They may be Judges of law 
as well as Judges of faots and an error in law 
does not vitiate an award. GHULAM KHAN v. 

Muhammad Hassan. 29 C. 167, PC =6 C. 
W.N. 226 = 29 I. A. 51 = 12 M.L.J. 77 = 4 Bom. 
L R. 161 = 8 Sar. 154. 

(13) — Civ. Pro. Code, 1382, ss, 3 25 and 526 — 
Destruction of award after presentation in Court 
Whether ground for refusing to file award— 
Whether parties can be referred to regular suit. 
— An application was made to file an award, 
under s. 525, Civ. Pro. Code The Court declin- 
ed to file it on the ground that the reoorde of 
the case containing the award were destroyed 
by fire. Held , that, since the award had 
already become part of the reoord of the Court, 
the Court oould not refuse to file it under 
s. 526, Civ. Pro. Code, and refer the parties to 
a regular suit. (12 M. 331, D.) The mere faot 
of the destruction of the reoords of the case 
does not necessarily show that the investigation 
will be either long or difficult. LEKHRAJ 

Khubchand v. Khubchand Manghir MAL 

1 8. L.R. 167. (7 Bom. L.R. 644, R.) 

(14) Civ. Pro . Code, 1882, s. 523— Order 
refusing to file agreement to refer to arbitration 

Appeal. Held , that an appeal lies against 
an order refusing to file an agreement to refer 
to arbitration. KHALKA BAKSH SINGH v 
SUAMBAR 8INGH, It O.C. 116. (5 A. 333 26 

A. 205, 29 C. 167. 9 O.C. 205, R.) 

(15) — Civ. Pro. Code, 1882. s. 526— Order 
refusing to file award— Appeal.— An appeal lies 
against an order refusing to file an award under 
s. 526 of the Code, inasmuch as it is a deoreo 
MAUNG NGE v. RANGANATHAM CHETTY 4 
L.B R 130. (25 C. 757. 33 C. 757, 27 M. 255. 
F.; 28 A. 21, Diss.\ 29 C. 167, 18 C. 414, R.) 

(16) Civ. Pro. Code, 1882. ss. 521 , 5.97, 32- 

Arbxtration— Award— Award set aside upon 

ground not contemplated by s. 521— Appeal.— 
In a suit pending in the Court of a Muneiff. the 
matter in dispute between the original parties 
was referred to arbitration. To this arbitration 
a third person who had been brought upon the 
reoord as a defendant under s. 82 of the Code of 
Civil Procedure was not a party. An award was 
made dismissing the plaintiff’s claim, but on 
an objection being preferred to the effeot that 
all the parties to the suit were not parties to 
the arbitration, the Munsiff set aside the 
award, proceeded with the suit, and on the 
merits granted the plaintiff a decree. An appeal 
against this decree by the defendant was dismiss- 

ed * u Bo , fcl ? 0ou f ts *°unc3 that the defendant 
who had been added under e. 32 had no interest 
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in the subjeot-matter of the suit. The plaintiff 
appealed, on the ground, inter alia that “ the 
Courts below had no jurisdiction to set aside the 
award so far as the parties to this appeal are 
ooncerned.” Held that an appeal Jay, and was 
not barred. RAMIAWAN v. NAWAL SINGH, A. 
W.N. 1908, 242 = 5 A.L.J. 644 = 4 M.L.T. 400. 
(18 A. 19, 22 A. 366, D.\ 22 M. 202, 18 M.L. 
J. 228, R.) 

(17) — Award, jurisdiction of Court to file — 
Depends on value of entire matter submitted — 
Omission to give notice to parties or acceptance 
of a fee by the arbitrators cannot invalidate the 
award.— The proper Court for presentation of 
an application for filing an award is to be 
determined by its pecuniary jurisdiction with 
respeot to the entire matter to which the arbitra- 
tion related and not to the amount allowed 
under the award. (31 0.203, R.) An award 
does not become invalid by the mere omis- 
sion to give notice of the arbitrators’ meeting 
to a party, who bad previously informed the 
arbitrators of his cancellation of bis muchilika 
for, and bis withdrawal from, submission to 
arbitration, nor is an award rendered illegal by 
reason of the acceptance, by the arbitrators, of 
the offer of a fee for their services, suoh accept- 
ance not involving any roisoonduot on their 

part. SUBRAYA PRABHU v. MANJUNATH 
BHAKTA, 29 M. 44. 

(19) Civ. Pro. Code, 1882 , s. 523— Agree- 
ment in writing to refer difference to arbitration 
—Award, objection to filing of- Limitation 
Act, sch . IT, art. 158— Decree in accordance 
with award— Appeal to District Judge— Juris, 
diction— Civ. Pro. Cede, s. 510— Arbitrators, 
appointment of by Court-Civ. Pro. Code , 
s. 510— Arbitrators, number 0 f — The parties 
entered into an agreement in writing that 
cortain differences between them should be 
referred to the arbitration of five persons named 
in the agreement. The agreement was filed in 
Court under a. 523 of the Civ. Pro. Code. 
Before tho Court’s order was passed, three of 
the arbitrators resigned and three other persons 
were substituted for them by the Court on the 

? n P p P 'f' on of f th u e parties * On the day fixed 

hv n p fi A h f g h0 award ’ an arbitrator named 
by t be defendant did not appear. The Court 

struok out the name of one of the arbitrators 

arTfcrT/° d by a th ° p,aintiff * The remaining 

wh/oh than**** ftn aW f d ’ in aoo °r3»”°e with 
whioh the Court passed a deoreo, disallowing 

he defendant s objections on the ground that 

date oHhe 11 ^ t6D days from the 

date of the filing of the award. The defendant 

ril?; day " allow( ' (3 >'y art. 168. 

ssirr • R 

t° the arb.traUen of the persons named in the 
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agreement or to be appointed by the Court 
having jurisdiction in the matter to whioh the 
agreement relates. In this oase there being 
no clause that the difference should be referred 
to the arbitration of any persons to be appointed 
by the Court, the Court, under s. 524 of the 
Civ. Pro. Code, had no jurisdiction whatever 
to appoint fresh arbitrators, nor, under s. 570 
of the Code, could it reduce the number of the 
arbitrators fixed by the agreement. Held, 
further, that, whore a decree has been made 
upon a judgment given upon an award and 
whioh ie not in excess of and is in accordance 
with the award, an appeal from such decree 
will lie on the ground that the so-oalled award 
upon which the judgment aud decree are based, 
is, from one oausG or another, no award in law ; 
held, therefore, that an appeal lay to the 
District Judge from the decree, which was not 
in exoess of the award. 8HEOPAL KUAR v. 

Bhayatara bakhsh Singh, O.C. 335. 


is so. Bepin Behary Sen v. Krishna 
BEHARY SEN, 8 C.L.J. 475. (17 W.R. 30 F * 

4 W.R. 4 ; 14 W.R. 150, 8 A. 64, D.) 




m w 


' - - - - ~ o. mkj VL ztu 

Arbitration — Award— Axoard set aside— Court 
not empowered to make a second reference on the 
same submission.—' The parties to a suit pend- 
ing in the Court of a Munsiff referred the 
matters in dispute between them to arbitration. 
An award was made and delivered ; but it was 
afterwards discovered that one of the plaintiffs 
had died before the termination of the arbitra- 
tion proceedings, and the Munsif accordingly 
set aside the award. Held that the Munsif had 
no power to make a second order on the same 
agreement of the parties again referring to 
arbitration the matters in dispute between 

Pachkauri Ram v. nand Rai A 
W.N. 1908, 228 = 3 A.L.J. 638. (21 A. 314 D • 
2 A. 181, 27 M. 112, 2?.) ’ ” 


(19) — Civ. Pro. Code , 1882, s. 010— Arbitra- 

tion — Refusal of umpire to act — Pozver of Court 
to appoint a fresh umpire. Held, that s. 510 of 
the Code of Civil Procedure does not apply only 
to oases where a person has signified his assent 
to take upon himself the duties of an arbitra- 
tor or umpire and, after so signifying his 
assent, dies, or refuses or becomes incapable to 
aot. FAYAZ UD-DIN V. AMIN-UD DIN, A. W.N. 
1908, 139 = 6 A.L.J. 351. (18 C. 324, Diss.) 

(20 ) —Civ. Pro. Code, 1882, s. 520— Award 
by arbitrators in excess of their authority— 
“ Such other and further relief, ” meaning of.— 
Plaintiffs sued for a declaration that the alienee 
of a Hindu widow got no more than the life - 
interest of tho widow, and that the alienation 
was invalid and inoperative except for her life- 
time. They also added a prayer for “ 3Uoh 
other relief as the Court deemed fit.'’ The 
matter “ in dispute in the oase ” was referred 
to arbitration. The arbitration passed the 
following award, “we direct that defendant 
No. 1 do pay Rs. 1,500 to the plaintiffs, and 
that the sale for whioh the suit is brought be 
declared valid, binding and abeolute.” Held 
that the arbitrators had exceeded their juris- 
diction, and that the words “such other and 
further relief, ” though wide, cannot be held to 
include a request to the Court to oreate an ob- 
ligation whioh is not alleged to exist. TlKAM 
:DAS v. PHATUMAL, 1 8.L.R. 209. (31 C. 433, 
24 A. 229, R.) 

(21) — Civ. Pro. Code, 1882, ss . 009, 522 — 
.Difference of opinion, no provision for — Judgment 
not in accordance with award — Appeal. — When 
the arbitrators have given an unanimous award, 
the award is not a nullity, because no provision 
has been made in the order of reference for a 
oontigenoy that ha3 never arisen, viz., that 
the arbitrators might have differed. S. 522 of 
the Code does not allow an appeal on the 

.ground that the judgment is in exoess of the 
award, but only on the ground that the deoree 




w**/. isoae, id as, ss. 520 and 522 
. ■A™*™ remitted by Court for revision— Decree 
»n terms of revised award- Appealability 0 f 
remittal— Construction of s. 522, Civ. Pro 
Code.— When an award, remitted by Court 
under s 520, Civ. Pro. Code, is revised by the 
arbitrators, and a decree has been passed by 
the Court in terms of the revised award, the 

appeal on the ground that the order of remit- 

!f! 1S Z*°? g u aod * hat award as originally 
submitted should have been accepted and 

acted upon. (22 M. 203, D.) When the decree 

is m accordance with the award, the policy of 

the law is to refuse appeal on the ground that 

an order under e. 520. Civ. Pro. Code, has 

been impr°p 6rl y mad 0 or improperly refused. 

The provisions of s. 522, Civ. Pro. Code, should 

be strictly construed. SUBBIAH IYER v 

48 U 3 B -3 A l M M NI 4 70 AlY f 0 o-i M - L ' T 328 = 18 MX.J.' 
483 — 31 M. 479. (29 C. 167, R.) 

( 2 i)~ A rbUra(ion-Award founded on agree- 
**?■«** P * r i leS 3ubses uenl to reference- 

The plaintiff and defendants in a suit agreed 

dispute between them 
to the arbitration of one S.F. After the refer- 
ence had been made, the parties came loan 
agreement and submitted this agreement to 
the arbitrator, who drew up his award in 

acoordanoo with its terms. The award, how- 
ever, also dealt with certain matters whioh 
arose subsequentiy to this agreement. Held 
that the award was a good award and was not 
vitiated by the fact of its having been founded 

MmR re rr 0 rRRaw emeDt M betWeeQ the P artie3 ‘ 

bK s W.N.T 8 f 2 , V 79 MUHAMMAD HU8EN 

_ (25 '~ C *’ J - P r°- Code, 1882, s. 522( = sch. II, 
r-16 Civ. Pro. Code, 1908, -Arbitration- 
Award not necessarily to be made a rule of 
Court. Where it is established that the parties 
nave agreed to a reference and the arbitrators 
nave made an award, so long as the validity of 
that award is not questioned, it is binding upon 
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the parties to it. It is not necessary that the 
award should be made a rule of Court under 
s. 522 of the Code of Civil Procedure. BHIK- 
HARI Das V. Govind Ram, A.W.N. 1892, 238. 

— Order of Court referring dispute to — Deci- 
sion of majority — See ACT XX OF 1863, 8. 16, 
7 M.H.C. 173. 

See ACT XX OF 1863, ss. 14, 16, 12 M.L.J, 
431. 

— Enhancement suit — Reference to arbitra- 
tion— Jurisdiction of arbitrators to settle equit- 
able rent — See BEN. ACT VIII OF 1885, s. 30. 
6C.W.N. 614. 

See BOM. ACT XVII OF 1879, ss. 13 (c) and 
( d ), 15, 19 B. 553. 

Award on — under if valid when delivered 
after specified time— See U. P. ACT XIX OF 
1873, s. 221, 14 A. 347 = A.W.N. 1392, 20. 

Court aoting as arbitrator by consent of 
parties— Decree— Appeal— Review — Remand- 
See appeal— General, 9 Ind, Cas. 296. 

See appeal-general, 84 P.R. 1901. 

—Civ. Pro. Code, 1882, as. 523 and 526, 
difference between, as regards appeal— Revision 
— See APPEAL— ARBITRATION, 58 P.W R. 

1907, F.B. = 1 P.R. (908. 

See Appeal— Cases where appeal lies 

OR NOT, 88 P.R. 1902, F.B. 

See Appeal— Miscellaneous, 47 p.r. 

1883. 

See APPELLATE COURT — MISCELLA- 
NEOUS, 2 B.L.R. App. 20 (6) =• 11 W.R, 57. 

—Death of one of the parties to the agree- 
ment — Abatement— See CIV. Pro. CODE 

1908, s. 99, 8 A.L.J. 678. 

“ Ar kitrators not named in the agreement — 
Eneot Ambiguity Power of Court to appoint 
arbitrator — Three agreements to refer to arbi- 
tration relating to one transaction -Joinder of 
ainerent oauses of aotion— See OlV. Pro 

°i OI ^J 9 d 8 t’ 8 * 141 ' °* lr ’ r - 3 - soh. Il| 
ol. ±7, 80 P.L.R. 1911=9 Ind. Cas. 655. 

—Retirement of some ol the arbitrators 
before expiry of time fixed for filing award— 
Presentation of award by umpire— See Prv 
PRO CODE. 1908, O. XXIII, ^a, sob II • 
rr. 9, 18, 1 A.L.J. 29 = A.\V.N, 1904, 49, ’ 

See Civ. Pro, Code, 1908 0 XXtit r q 
ech. II, r. 20, 20 B. 304. 3 ’ 

—Witnesses before arbitrators— The Court 
can issue commission for examination of wit- 
nesses in cases referred to arbitration- See 

CIV. PRO. CODE, 1908, O. XXVI r l and 
soh. II, r. 1, 7 Bom. L.R. 660. d 

-Appeal from decree based on award— 
Further reference to arbitration-Bad award— 
Remand— See Civ. Pro. Code, 1908 O Yn 
r. 23. A.W.N, 1905, 164 = 2 A.L.J 477.' ’ 


A r bit rat ion— continued, 

1.— General— concluded. 

— Unduo influence what constitutes — Sub- 
mission to — Through fear of oriminal proceed- 
ings — Voidability — See CONTRACT ACT, 1872 r 
ss. 16, 19, 23, 22 A. 224 = A.W.N. 1900, 52. 

— Contract to refer to arbitration, agreement 
in the nature of — Validity — See CONTRACT 
ACT, 1872, s. 28, 11 C. 232. 

—Reference to— See CRIM, Pro. CODE, 18S8, 
s. 145, 7 C.W.N. 461. 

— Agreement between debtors and creditors — 
Validity— See DEBTOR AND CREDITOR, 2 A. 
173. 

— 8uit for partition — Decree on award— 
Direction in dcoree to deliver moveable pro- 
perty — Part of such property lost — Alteration 
of decree— See DECREE — ALTERATION OR^ 
AMENDMENT OF DECREE, 17 B. 657. 

— Contract — Breach of stipulation — Refer- 
ence to — Award— Effeot — See ESTOPPEL — 
ESTOPPEL BY DEEDS, ETC., 8 O. 809. 

See Execution of decree— Miscel- 
laneous, A.W.N. 1894, 38. 

—Power of guardian to submit matters to — 
On behalf of minor — Reference to Registrar— 
Praotioe — See GUARDIAN — DUTIES AND 
POWERS OF GUARDIAN, 19 C. 334. 

Proceedings — Power of senior members to 
bind junior members— Good faith— See HINDU 

Law— Joint-Family, 9 M.L.J. 34. 

Hindu Law — Partition of joint family 
referable to by father as managing member— 

See Hindu Law— Joint Family*. 16 a. 231 = 

A. W.N. 1894, 60. 

— Kumaon Rules, 1894, Rule 17— "Final 
deoroo ’— Retirement of some of the arbitrators 
before expiry of time fixed for filing award— 
Award presented by umpire — See KUMAON 
RULES, 1894, A.W.N. 1904, 49. 

?!o! IO ® ;1)AS LAW— INHERITANCE, A. 

W flN . looo, 1 15. 

Sea Remand, 7 A. 599 = A.W.N. 1885, 139. 

l^Sce Revision-general, A.W.N. 1888, 

See Right of suit-awards, Suits con- 
cerning. 2 Agra 340. 

B. ‘l99 8PECIFIC RELIEli 1877. s. 21, 11 

n„~v, AKr<!0meut t0 refer made Pending suit— 
Suoh agreement a bar to the continuance ot the 

TirJr,siT K «*• £ 

AT T Agreo “ enfc to refer future disputes to— 
^n»« na « hfcy ° f su ’t — Burden of proof-S« 

1911 = 25 C p K R LI i E qi i AC ^ p 8 ^’ S * 21 ' 35 P -L.R. 

cSiSae. 55 P,WR - 19n - 9 Ind - 

piSTm. 31l! Xtand tima— Empire Sat Um- 

r aneous N a°w m NI ?o Rurcha ser-Misckl- 

LANEOUS, A.W.N. 1990, 79. 
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■A r bltratloa— continued . 


— ~ 2. — Appointment of Arbitratori. 

(1) Power o/ Court to appoint new arbitra- 
tors. The Code of Civil Procedure does not 
empower a Court to appoint a new arbitrator in 
the place of one who has refused to accept his 
appointment. RADHA KlSHEN v. DAULAT 

Ram. 110 P.R. 1900. (6 M 414, 18 C. 324, 17 

H. 498, R.) 

(2) . S. 510. Civ ■ Pro. Code— Arbitrators 
appointed without consent— Refusal to act— 
Power to appoint new arbitrators— W here a 
Court referred a case to arbitrators named by 
the parties, without ascertaining before the 
reference was made, whether they would act or 
not, and the arbitrators subsequently declined 
to aot, it has no power to appoint new arbitra- 
tors, when one of the parties object to the sub- 
stitution of new arbitrators. PUGARDIN v. 
MOIDIN, 6 M. 414. [Appr., 18 C. 324 ; R. f 17 
M. 498, 38 P.L.R. 1901, 110 PR. 1900. 6 
A.L.J. 351 = A. W.N. 1908, 159.] 

(3) Power of appellate Court to refer to arbitra- 
tion S . 582 , Civ. Pro. Code, 1882 — Formalities 
prescribed by Civ. Pro. Code, to be complied 
with . — Under the provisions of s. 582, Oiv. Pro. 
Code, the appellate Court can refer a case to 
arbitration if the parties to the appeal pray for 
such reference. (3 M. 78. 12 C. 173, F.) The 
formalities prescribed by Act XIV of 1882 (Civ. 
Pro. Code) for awards should be strictly com- 
plied with. 8URESH CHUNDER BaNERJEE v. 
AMBIKA CHURN MOOKERJEE, 18 C. 507. 


(4) — Bengal Chamber of Commerce, arbitra- 
tion by— Rules — Umpire , appointment of — Fail- 
ure to appoint , effect of.— The rules of the Arbi- 
tration Tribunal of the Bengal Chamber of 
Commerce were oonstrued to contemplate the 
appointment of the umpire before the arbitra- 
tors entered upon the reference and not on 
their disagreement. If the terms of a reference 
provide that the umpire is to be appointed 
before the arbitrators enter upon the reference, 
the same cannot go on until such umpire is 
appointed, and the award of the arbitrator 
cannot be made a deoree of the Court. 
CHOONI Lad v. Madhoram, 13 C. W.N. 297 = 
36 C. 388 = 1 Iod. Cas. 391. 

(5) -S. 522 — Civ. Pro. Code , 1882 — Arbitra- 

tion— Award— Appeal— Application to Court to 
appoint a new arbitrator . — Where a party to a 
suit has agreed to an arbitration and has select- 
ed an arbitrator, he cannot ask the Court to 
appoint another arbitrator. It is only under 
s. 510 of the Code that the Court oan appoint 
a new arbitrator. 8HIAM SUNDER LaL v. 
Bhairon Singh, A. W.N. 1906, 51 = 3 A.L.J. 
185. (10 B. 381, F.) 

(6) — Award objected to on the ground that one 
of the arbitrators was interested in the case . — 
If parties appoint an arbitrator with full know- 
ledge of material facts as to his oonneotion with 
or even interest in the subjeot-matter, they 
oannot object to the award on the ground of 
that connection or interest. AH KIN 8HOK v. 
MAUNG TA HlN, U.B R. 1897—1901, Yol. 

HI, 8. 


Arbitration— oontinued. , 

2. Appointment of Arbitrators — conld. 

(7 ) — Award— Act VI of 1857-Land acguisi - 
^ n Judgments of arbitrators separately record- 
ed— What is a valid award— Suit for recovery 
of acquired land three months after award — 
Award held null — Fresh arbitration. — The sepa- 
rately recorded opinions, on different dates, of 
arbitrators (appointed, under Aot VI of 1857, 
to assess the value of land taken for a public 
purpose) who have never met or consulted to- 
gether do not constitute an award under the 
Act. An award to be good must contain the 
joint judgment of the arbitrators up to the 
latest period previous to the execution of the 
award, Where a suit for the recovery of land 
taken, or compensation for being deprived of it 
was filed after the expiration of three months 
from the date of an award, and the Court held 
the award to be null, the Court, following the 
procedure laid down in s. 31 of Aot VI of 1857, 
referred the parties to a fresh arbitration. 
FATMA BtBi V. The Collector op Surat 

8 B.H C. A.C. 79. [R , 9 B.H.C. 177.] 

(8) — Duty of Judge , before and after referring 
a case to arbitration — Before arbitrators are 
appointed by a Judge, he should find out 
™ h0 [ L th ®y are willing to aocept the office, 
where the Judge nominates an arbitrator with- 
out the consent of the parties, suoh nomination 
is illegal. When a case is referred to arbitration, 
it is tne Judge alone who has got the sole power 

wu a £ P ° intiDR * resb arbitrators. Queer e : 

Vhether a Judge who proceeds under s. 319, 
Act Vin °f i 859 (Civ. Pro. Code), to appoint 
arbitrators is not bound to nominate, where 
some arbitrators resign, an equal number of 
fresh arbitrators, except where the parties con- 
seot to have a smaller number for tbe deoision 
of their case. TROYLUCKHO NATH ROY v. 
T™ COLLECTOR OF BEERBHOOM. W.R.’ 

1o 04| ooo. 




turtles noi agreeing as to nomination or 

arbitrator— Nomination by Judge— Inference.— 
Where the two parties to a suit did not agree 
in naming anybody as arbitrator and the 
Judge nominated an arbitrator under s 214 of 

arises that he 

did so at their desire. 8UROOP Ram Deb v 
Gobind ram Deb. 7 W.R. 13. 

(10)— Arbitrators not consented to by parties 
-Invalid award.- The Code gives no power to 
b Court to enforce arbitrators on an unwilling 
suitor. The award of arbitrators so appointed 
will not be enforoed. SHEONATH alias BUR- 

V RAMANATH alias CHOTAY 

fr m »’ 1 I ^; Jur * N S * 161 = 5 W.R. P.C. 21 = 
16 M.I.A. 413. 


a {}})~~Act VIII of 1859, ss. 315 318, 319 — 
Arbitration— Death of umpire— Recall of refer- 
ence— Consent— Power of Court.— The matters 
in dispute in a suit for partnership account were 
referred by consent to certain persons and an 
umpire for^ arbitration. The award was not 
made within the prescribed period and the 
umpire died* Then, on the application of one 
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4 a 

2. — Appointment of Arbitrators — conld. 

of the parties which was opposed by other, 
Court ordered the reoall of the order of reference 
and appointed a new arbitrator to settle the 
dispute. Held that the subsequent order of the 
Court was not an order recalling the reference 
under s. 318, and then referring it afresh 
under e. 315, but it was an order under s. 319 
appointing a new arbitrator in the place of the 
old ones, for which the oonsent of all parties 
was not necessary. Under s. 319 of Act VIII of 
1859, the Court is competent to appoint an 
arbitrator or arbitrators either in the place of 
an arbitrator or in the place of arbitrators. 
RAMPERSHAD v JUGEERNAUTH, 6 C.L.R. 1. 


A rb It rat Ion — oontinued, 

2.— Appointment of Arbitrators— concld,- 

India, he renders it impossible for himself to aot 
as umpire and isinoapable of acting as umpire 
within the meaning of s. 319, Aot VIII of 
1859. GADADHAR MOITRY v. GANGAPRASAD 
Moitry, 4 B.L R. O.C. 89. 

(16)— Small Cause Court — Dismissal of suit 
by — Appointment of arbitrators before new trial 
granted— Jurisdiction of. — Where tho Court of 
Small Causes dismissed the plaintiff’s suit and 
1 appointed arbitrators before a new trial was 
granted, held that suoh appointment was be- 
1 yond the jurisdiction of the Court. KHEEMA 
I v. KUNHYA, 19 P. R. 1869, 


(12 ) — Act VITlof 1859, s. 316 — Arbitration — 
Order of reference —Jurisdiction. — Au order 
referring a suit to arbitration should provide for 
the appointment of an umpire in ease of any 
difference of opinion among the arbitrators, and 
should declare that the decieion shall be with 
the majority. A matter referred to arbitration 
cannot be dealt with by the Court, unless tho 
reference bo fruitless, in whioh oaso the suit 
may be brought back on the file of tho Court 
without any reference to the arbitration pro- 
ceedings, The Court refornng a matter to 
arbitration oannot sit in appeal from the deci- 
sion of the aroitrators, nor has a lower appel- 
late Court jurisdiction to go into the merits of 
the oase. HARADHAN DUTT v. RADHaNaTH 
Shaha, 2 B.L R. S.N. 14 = 10 W.R. 398 


(13) — S. 510 Civ. Pro Code , 188'3—Appoin\ 
ment of arbitrator by Court. — Q. 510 of th 
Code of Civil Prooedure applies only in case 
where a person has signified his assent to tak 
upon himself tho duty of an arbitrator and 
after so signifying his assent, dies or refuse* 
or becomes incapable to aot, or leave Britie 
India under the oiroumstances therein referre 
to. The power of the Court to appoint a ne\ 
arbitrator, under s. 510 of the Code of Civi 
Procedure, iu the place of another, arises onl 
when the latter had given his oonsent to tak 
up the office. BEPIN BEHari CHOWDHRY v 

Annoda Pros ad Mudlick. 18 C 324. (6 m 

Appr - ) [F -> 31 P*k.R. 1901 ; R. 17 m 

1900 ’ Z)iSS *' 6 351 = 

A. vV .N. i908, 159.] 

. Nitration— Delegation of work b 

TAlTW ,nvaltd - Whe re a contract pro 
videsthat the matters in dispute should be refer 

Jors r ^ t0r , J ’ and that if the ar bitra 

tors differ they should appoint an umpire, it i 

^iLr P laDC f W ’u h SU0h a P rovisi °° for th, 
arbitrators to refer the matter to tho Ohambe 

of Oommeroe, and for the latter body to seleot 
a gentleman to deal with tho dispute. J. G 

Smith v. Ludha Ghella Damodar 17 r 

120. (L.R. 2 Q.B. 367, D.) 17 B 

(15 )~Act VIII of 1859. s. 319 - Umpire- 
L eavMg the country with no intention to return 
When a person has gone to England ano 
remains there and there is no evidenoo to show 
that he has any intention of ooming baok tc 


; (17) — Arbitrators' remuneration — Dien of 

award, — When there is no express agreement 
to remunerate au aroitrator, he has no right of 
actiou for bis remuneration. But his remedy 
is by way of relusing to deliver the award till 
he is remunerated aud he has a lieu on the 
; same for tho payment of his reasonable charges 
Kirkpatrick, In re, 22 P.R. 1897. 

I 3. — Duties of Arbitrators. 

(U— Arbitrator's power to alter course of 
legal devolution. — An arbitrator has no power 
to alter the course of legal devolution in a 
mode at variance with tho ordinary principles 
of the law by whioh the parties are govorned r 
in tho absence of a special custom prevailing 
in 1 I 19 family. He has no power to make pro- 
perty whioh is divisible by law, indivisible for 
ever. Jafri v. Ali Raza, 3 Bora. L.R. 311. 

(2) Arbitrator not found to give award on 
each pomt— Award on whole case— Error \n 
lau), effect of, on aivard.— Where a oase is 
referred to arbitrators, they aro not bound to 
give an award on each point : they have to 
give their award on the wholo case. They are 
•Judges of law as well as Judges of faota, and 
I an error in law does not vitiate an award, 

I uulam Jilani v. Muhammad. 4 Bom. L.R. 
161. 




w v 




Uf uor 

of reference— Order of reference defective— Pro- 
per procedure. Arbitrators appointed uuder 
an order of reference in the course of a suit 
can oxeroise no greater power than is vested in 
them oy the referring order. Their powers are 
oonnnod to the said order aud can neither be 
eularged nor narrowed by the view the arbi- 
trators may themselves take of their duties. 
Whore tho reference order itself is defective, 
tho proper course is to set aside all proceedings 
in arbitration and proceed according to s. 510. 

1877 ‘ RAM Ditt A v. MUS* 
P R ifil 3 P * R * 1868 ‘ CCiferf, 91 

B.R. J8S8, 35 P.R. 1884.J 

(4)-Sttmmons to attend court— Failure to 
attend, an offence.- Tho arbitrator in a civil 
wh n ° summoned several times to 

v,ntrA C T fc n baviDg made were oon- 

„ , y W ^ OSO o^der was disobeyed^ 

under a. 174 , p ena l Code. |hat nQ 
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Arbitration — oontinued. 

3. — Duties of Arbitrators — continued, 

offence has been committed and that, even if 
an offence has been committed, the Court 
whose order was disobeyed could not try the 
offenders. MUSSAMMAT SUBHaN BlBI v 
Rahim Buksh. 18 P.R 1875,Cr.; MUSSAMMAT 
Begum Khatun v. abdul Ki, 2 P.R. 1871 

[iv., 4 P.R. 1907, Cr.] 

(5) — Delay or inattention of arbitrators — 
Misconduct. Arbitrators do not render them- 
selves to a charge of misconduct by mere delay 
or inattention. WALI MUHAMMAD v. 80HARA 

41 P.R. 1875. 

(6) — Application to set aside an award dis- 
closing no legal ground, effect of— Duty of Court 
%7i case of a specific allegation of misconduct — 
Open disregard of proved law not a misconduct. 
— An order iguoring an application to set aside 
an award disclosing no legal ground for the 
order applied for, was upheld in this case correct. 
A specific allegation of misconduct or corruption 
by the applicant will oblige the Court, before 
passing a decree to record whether or not the 
allegation is supported. Open disregard by 
arbitrators of proved law or custom doee not 
amount to misconduct under s. 324 of Act VIII 
of 1859 : [Semble, it might be ground for 
remitting the award under s. 323). The Court 
accepting the award is the proper Judge of the 
propriety of remitting it. SECUNDUR BEG 
v. MUSSAMMAT RAJEE, 12 P.R. 1869. 

(7) — Arbitrators should ascertain points at 
issue and make a finding on each point— S. 323 
of Act VIII of 1859. — When a case in referred 
to arbitration, the arbitrators are bound to 
ascertain upon what points the parties are at 
issue, ana upon each of these points they should 
come to a finding. If a Court regards an award 
as unobjectionable, such Court must deliver 
judgment in accordance with the terms of such 
award, and not modify the same. An award, 
defective and illegal on the face of it, should 
be at once remitted to the arbitrators, under 
s. 323 of Chap. 6 of Act VIII of 1859. LUCHMEE 
Narain v. Pyle, 2 N.W.P. 150. 

(8 ) — Arbitrators— Duty of — Evidence. — It is 
the duty of arbitrators in hearing evidence to 
aot according to the terms of the agreement in 
pursuance of which the dispute is placed before 

them. Krishna Kanta Paramanik v. Bidya 
SUNDARI DasI, 2 B L.R. App. 23. 

. (9) — Judgment to follow award — When 
award can be questioned by way of appeal.— A 
judgment in accordance with an award oannot 
be appealed against, except in cases of the 
illegality of the award, or of irregularity in the 
procedure of the Court. The only ground for 
appealing against a judgment following an 

award is that the deoree is in excess of the 

• 

award or that it is not in accordance with it. 

Ghubam Jilani v. Muhammad Hassan, 
74 P.R. 1894, F.B. (23 W.R. 429, 8 B L.R. 
315, 16 C. 482, 17 B. 357, 6 M. 414, 11 M. 
144, 15 M. 348, 4 A. 283, 6 A. 174, 8 A. 449, 
A.W.N. 1892, 151, R. \ 14 P.R. 1882, F.B., 


Arbitration— continued, ' . ,j 

• ‘ t h f • * # 

'?• Dories of ArbItr&t‘dri^confmwe'd. * \ 

Disappr.) P.lt. i9Q8, F.B. = 5V P W.R, 

1907, 3 P.R. 1910. Rev^ t)i^apvr.^, 84 P.R. 

1901 = 112 P.L.R. 1901.] — / 

1 .. 

(10) — Judgment not in accordance with award 
appealable. A decree, if not in accordance 
with the award, though professing to follow 
the same, is appealable. If the Court has to 
determine matters net referred to arbitration 
m order to pass a decree embodying all the 
provisions of the award, it must remit the 
award to the arbitrators for re consideration. 

Mussammat Gondi Bai V. Thakar Dass. 

60 P.R. 1896. 

(11) An item based on a budnee allowed as 

set-off Court disallowing that item as illegal — 
Proper procedure. — Where, in a suit for a 
balance of account, the arbitrators allowed as a 
set-off an item founded on a budnee or wagering 
transaction and the Court, disallowing the 
item as illegal, deoreed the rest in terms of this 
arbitrators’ award : Held, that the budnee set 
off had been rightly disallowed for illegality, 
cut that the proper procedure was to remit the 
award for the re-consideration of the arbitrators 
on aoccunfc of the illegal malter apparent on 
the face of it. Held , also, that tbe refusal of 
arbitrators to amend their award would amount 
to mieoouduct under Civ. Pro. Code, 1859, 
s. 324. Ram KURN v. ZAHIRA, 101 P.R. 
1868. [R. % 89 P.R. 1893.] 

(12) — A ward — Omission to give notice— 
Ss. 516 to 522, Civ. Pro. Code , 1882— Omission 
to give notice as required by s. 516, Civ. Pro. 
Code, 1682, is a material irregularity, (14 A. 
343. 20 A. 474, 3 M. 59, 11 M. 144, 15 M. 354 
U.B.R. 1892-1896 Vol. II. 9, R.) The spirit 
of ss. 516 to 522. Civ. Pro. Code, appears to 
require that, if an award has to be remitted, 
the notioe to be issued under s. 516 should be 
issued, when the award, in its final shape, is 
filed in Court. MA SHWE Me v. MAUNG TOE 
Tho, U.B.R. 1897—1901, Yol. II, 24. 

(13) — Arbitration to effect partition— Arbi- 
trator must effect complete partition— Partial 
partition valid , if such was intention of parties 
—As it is not ordinarily the intent of tbe parties 
that some matters only should be determined 
and that they should be at liberty to go to law 
for the rest, it follows that, where a reference 
is made to arbitration, the arbitrator is equally 
bound to make a final deoision upon all the 
matters referred to him in order that is award 
as to any should be effectual. But, if, in the 
reference to arbitration, there be a olause em- 
powering the arbitrator to make one or more 
awards at his discretion, the Courts, unless there 
be something repugnant to such a view, will 
hold that the arbitrator may make a valid and 
final award on one matter only. The striot 
rule of English law oannot be applied, to 
India, where the submission to arbitration is 
not written by one who is conversant with the 
law. Consequently, the Court will rather look 
to the probable intention of the parties and to 
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3.— Duties of Arbitrators — concluded. 

what the justice of the ease requires. Thus, 
an award of the arbitrators will be upheld as 
regards the property, divided, even though the 
whole has not been divided, if, from the nature 
of the property and other circumstances of the 
oase, a partial partition was the probable inten- 
tion of the parties. Further, if a question is 
not brought before an arbitrator for decision, 
the faot that be does not decide the question 
does not detraot from the finality of his award. 

Mukund Ram sural v. saligbam Sukal, 
2 C.P.L.R. 202. 

(14) — Arbitration award, when reversible by 
Court— Co-defendants — Rival claims.— A Court 
cannot reverse the award given by an arbitra- 
tor, which is binding on all those who consented 
to the arbitration, unless the provisions of 
s. 324 of Act VIII of 1859 apply. The technical 
rules of the Court are not binding on an arbi- 
trator. His duty is to givean equitable award. 
A Court, when dismissing the plaintiff’s suit, 
cannot adjudioate on the rival olaims of two 
oo-defendants. REEDOY KRISTO MUJOOM- 
DAR v. PUDDO LOCHUN MUJOOMDAR, ! W. 
R. 12. [D. t 9 A. 253; R., 7 W.R. 401.] 

(15) — Arbitrators, application by— Order in 
respect of costs of reference — Confirmation by 
Court . — The Civ. Pro. Code does not authorise 
arbitrators to apply to the Court for confirma- 
tion of their order, which makes the hearing of 
a reference conditional upon payment of their 

fees. Steel v. Roberts, 6 C. 809 = 8 C.L.R. 
439. 

See Arbitration— Revocation of arbi- 
tration, 5 P.R. 1876. 

4. PowerB of Arbitrators. 

(1) — Power of arbitrator to administer oath 
other than in prescribed form.— An arbitrator 
has no power to administer an oath other 
than in the presoribod form. WALI-UL-LA v. 
GHULAM ALI, 1 A. 833 = 2 Ind. Jur. 468. 

(2) — Award by private arbitration if binding 
—Revocability— Delegation of power by arbi- 
trators. There is no reason why an award 
made by private submission should not be 
perfeotly valid and binding on the partiep, 
though the parties may not have sought to 
onforoe it by summary proceedings under 
0. 327, of Act VIII of 1859, Civ. Pro Code. 

A submission to arbitration is revooablo beforo 
the award is made. Where there is no agree- 
ment by the parties to be bound by the award 
given by the majority of the arbitrators in 
order to make the award binding, it is neoos- 
aary that all the arbitrators should concur. 
Arbitrators have no power to delogate their 
authority to others. BABOO 8URUBJRET 

Narain Bingh v. Baboo Gouree Prrshad 

NARAIN BINGH, 7 W.R. 289. 

(9)— Arbitrator— Award — Validity — Dtlega 
fton. Though an oral award may be given and 
a note or minute of it taken for reoord, still if 
the arbitrators resolve that their award is to'be 
put in the form of a dooument to be signed by 


A rbltratlon— continued . 

4.— Powers of Arbitrator! — continued . 

them as the fiaal expression of their decision, 
nothing but that dooument can be treated as 
the award. One arbitrator oannot delegate 
his powers of deoision to another. When the 
arbitrators have been appointed by agreement, 
and no provision has been made for a difference 
of opinion, the award is invalid, unless it is 
unanimous. MA THET TIN v. MA SAW KIN, 
U.B.R. 1902—1903, Yol. II, Arbitration, p. 1. 
(U.B.R. 1892—1896, Vol. II, 18, 276, R.) 

(4) — Wan' of power of private arbitrator to 
procure attendance of ivitnesses— General rule— 
Exception.— The general rule is when parties 
obese to abide by tbe settlement of matters in 
dispute made by a private arbitrator, they in 
tffeot agree to aocept all the limitations of the 
position of suoh a Judge amoDg whioh is the 
want of power to compel the attendance of 
witnesses. Tho following is an exoeption to 
that geueral priroiple. Where the issue in the 
oase was as to the validity of the award on 
aooount of the conduct of the arbitrator in not 
examiuing all the witnesses wanted, according 
to his undertaking to examine them, held that 
the award was not valid under the circum- 
stances. MA BAT KYU v. MAUNG TUN GYI, 
U.B.R. 1897—1901, Yol. II, 4. [R., U.B.R. 
1897—1901, Vol. II, 10.] 

(5) — Reference to arbitration by the Judge- 
Parties to the suit referring other matters to the 
same arbitrators— Separate award to be given — 
Where a Judge refers a oase to arbitration and 
the parties to the case appoint the same persons 
as arbitrators in respect of some other matters 
not oonneoted with the oase, the arbitrators 
must give soparato awards iustead of mixing 
them up and giving a general one. ROGHOO 
NUNDUN LALL BAHOOv. bunwaree Lall 
Sahoo. 3 W.R. Mis. 27. 

(6) — Matter not in difference referred to— 
Decision void.— In respect of fcho decision of 
arbitrators in a matter not in difference be- 
tween the parties, nor referred to them, held it 
was void. MOSHAHEL SINGH V. IvONOMUTTY 
BEWA. 13 W R. 172. 

(7) Act V1TT of 18o9, ss. 312, 322— Award— 
nttrest Costs • The questions o! costs ol the 

reference and award may be dealt with by the 
arbitrators, only when all the matters in differ- 
ence betwoeu the parties have been referred to 
them, under an order of Court. Then, they 
may also award interest after date of submis- 

sion. M°HAN Lal v.^NatHURam, 1 B.L.R, 

O.O. 144. 

(S)-Oosfs-Omission to fix scale of costs.— 
An award directed that the defendant should 
pay the oosts of the suit, of the refereuoe and 
of the award, without fixing the scale. On 
application to the Court to do so, the oase was 
^ t0 * he arbitrator for that purpose, 
^at, when the order of reference gives the 
arbitrator full discretion over oosts, he alone 
oan fix the sale. Barrutt CHUNDER DOSS 
v. Damjee PITTUMBER, Bourke 0.0. 7-G0f. 

lull* 
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A rbit ration — continued. 

4.- Powers of Arbitrators— continued. 

(9) — Ciu. Pro. Code , 1859 , s. 317 et seq.— 
Where, by an order of reference made pending 
a suit, ail matters in difference between the 
parties are referred to an arbitrator by the 
Court under Act VIII of 1859, s. 317, et seq., 
the arbitrator has power to deal with the costs 
of the suit. MUDDOOSOODUN CHOWDHRY V. 

Koylas Chunder Shaw; Koylas Chan- 

DER SHAW v. MUDDOOSOODUN CHOWDHRY, 

2 Iod. Jur. N.S. 12. 

(10) — Question of costs not referred to arbitra- 
tion , arbitrators not competent to deal with — 
Exces of jurisdiction of arbitrators— Exercise of 
extraordinary jurisdiction of High Court— Civ. 
Pro. Code (Act XIV of 1832), ss. 520, 521 , 526. 
— S .5 2 6 of the Civ. Pro. Code (Aot XIV of 188/), 
specifies the causes enumerated in ss. 520, 521, 
as those whioh may be urged against filing an 
award, but it does not say that the award may 
be remitted nor, without express authority, can 
a Court send back an award to private arbitra- 
tors over whose proceedings it has no control. 
The only oourse, in such cases, is to refuse to 
file the award. The High Court therefore up- 
held the contention in this case that as the 
award in question gave costs to one of the par- 
ties, and the submission did not leave this ques- 
tion to the arbitrators, the lower Court should 
have refused to file the award itself. No appeal 
being enterbainable as from an order under 
a. 526, the High Court will generally, in such a 
oaso, if there has been a disregard of law 
amounting to an excess of jurisdiction, or a per- 
version of the purpose of the legislature, hold 
itself ready to interfere by way of exercising its 
extraordinarily jurisdiction. DAGUSA TlLAK- 
CHAND v. BHUKAN GOVIND SHET, 9 B. 82. 

\_Appr ., 11 M. 220.] 

(11) — Costs, power of arbitrators to deal with. 

— Where a suit, as a whole, is generally refer- 
red to arbitration, the arbitrators have power to 
go into the question of costs. But they have 
no such power, when only one or more speoifio 
issues are referred to their deoi6ion, the ques- 
tion of costs not being one of such issues. HAR 
GOLAL v. SODHI KARTAR 8INGH, 91 P.R. 
1888. (19 P.R. 1890, 3 P,R. 1883, R.) 

(12) — Civ. Pro . Code (1882), ss. 518, 522- 
Arbitrators , power of, to direct payment in ins- 
talments— Decree under s. 518, when appeal 
lies from. — Where the arbitrators appointed in 
the oourse of a suit to reoover money gave an 
award in favour of the plaintiff, but made the 
money payable by the defendants in instal- 
ments, and, on objection by the plaintiffs, the 
first Court modified the award, so far as it re- 
lated to the payments in instalments, on the 
ground that that was not a matter referred to 
arbitration, it was hold that the Court should 
not have modified the award, as it did, since, 
under the terms of the reference, the arbitra- 
tors were given full powers, not only as to the 
amount to be paid, but also to the mode of 
payment. The plea that no appeal lay from 
the decree of the first Court under s. 518 of the 

C. II— 10 


Arbitration — continued. 

4. — Powers of Arbitrators — concluded. 

Civ. Pro. Code, was held unsustainable, since 
the deoreo of that Court was not in accordance 
with the award and was appealable with refer- 
ence to s. 522 of the Code whioh disallowed 
appeals “ except in so far as the decree is in 
exoess of, or not in accordance with the award.” 
These words in s. 522 have been intended to 
enable the Court of appeal to check the impro- 
per use of the power conferred by s. 518. JAWA- 

hir Singh v. Mud Raj, 8 A. 449 = A.W.N. 

1886, 210. [F., 12 O.C. 23 ; R. t 74 P.R. 1894 ] 

(13) Arbitrator , power of, to direct payment 
by instalments— Award, meaning of— Civ Pro 
Code (Act XIV of 1882), ss. 518 and 522.— 
Held, that the word “award ” in the last sen- 
tence of s. 522 of the Code, means the award 
as given by the arbitrators, and not as amend- 
ed by the Court under s. 518 of the Code. (8 
A. 449. F. ; 13 P.R 1906, R.) Held further, 
that, where all matters in dispute between the 
parties to a suit for money dne on a bond wore 
referred to arbitration, the arbitrator had 
power to determine not only the amount to be 
paid, but also the mode of payment, and eould 
therefore direct payment by instalments. RAM 

8arup v. Bindra Prasad, 12 O.C. 23 = 1 Ind 
Cas. 328. 

5 —Private Arbitration. 

(1) — Arbitration not started with Court sanc- 
tion— Necessity for agreement in writing.— In 
arbi rations not started with the Function of 
the Court the agreement need not be reduced 
to writing before it can be binding. MUDHOO 

Manjee v. Rajah Nilmonee Singh Deo 

18 W.R. 533. 

( 2 ) -- Award of private arbitrators— Suit to 
set aside— Civ. Pro. Code, 1882, s. 525.— An 
award by private arbitrators not appointed by 
a Court of Justice may be filed under s. 525, 
Civ, Pro. Code, 1882, and a suit will lie to 
enforce it Maung KYAN PON v. MAUNG 
YanNyein, OBR 1897— 1901, Yol II. 10. 
(U B.R. 1892-1896. Vol. II, 13, U.B.R. 1897 
-1901, Vol. II. 4, Rel. on.) 

(3) — Private arbitration— Validity— Evidence 
of arbitrators . — A submission to private arbi- 
tration may be perfectly valid, though not put 
m writing, and a private award made in pur- 
suance of suoh submission will be respected 
and treated as valid by the Courts if duly per- 
formed, and the possession of the contested 
property be held under them. The arbitrators 
may be competent to prove as well the sub- 
mission as the making of the award, though 
no ikrarnama was ever exeouted. BAHAL 

Singh v. Shibo Ram Singh, W.R. 1864. 76. 

I . ... . points in dispute to . — 

There is nothing in Aot VIII of 1859 to prevent 
parties, who have a suit pending in Court, to 
submit the subjeot-mafcter of that suit and 
other matters in dispute to arbitration under 

s. 327. Thakoor Doss Roy v. Hurry Doss 
Roy, W.R. 1864. Mis. 21. [Appl., 6 C. 251; 

F. % 4 B. 1 \R. t 26 B. 76, 3 Bom. L.R. 431.] 
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Arbitration — continued. 

3. —Private Arbitration — continued. 

ri W—Civ. Pro. Code (Act X of 1877), ss. 506, 
°~3 an d 525— Parties to suit, power of, to 
agree to refer to private arbitration.— 8s. 523 
and 525 of the Civ. Pro. Code (Aot X of 1877), 
contemplate arbitration without the interven- 
tion of the Court by “ any persons ” with 
respect to any matter ” and contain no express 
exception as to parties to a 9uit or to matters 
in litigation in a suit or proceeding aotually 
pending, and there is nothing in s. 506 of the 
Code showing any intention on the part of the 
Legislature to forbid arbitration by the parties 
to a suit without the intervention of the Court. 
Consequently, the mere oiroumstance of matters 
having been agreed to be referred to arbitration 
during the pendency of a suit in which they 
were in litigation, is not of itself a sufficient 
reason for tho Court’s refusing to file such 
agreement to refer. HARIVALAliDAS KALLIAN- 
DAS v. UTAMCHAND RIaNEKCOAND 4 B. 1 

[Diss. 30 C. 218 = 7 C.W.N. 180; R.’ 6 C. 251 

V B ' 76 = 3 Bom - L.R. 431, 
8 bom. L.R. 777. J 

hn i jlrJlrH a , le aw T ard < vartly good and partly 
alidity. In the esse of a private award, 
it is open to tho Court to affirm such of tho 

t P hr«°?a th l aWard 83 are K°od and rojeot 

UshnnM ffi® ad ’ aDd U n ° l ae °^»'y that 
rpWMf^ the award in its entirety or 

£a^^?d S t b rer^ C C^7rCo b de th M I ^ 

[«.. 84 H p!r R ia07j BAKHSH ' 18 P R - 1892 - 

awaij-Grnn,' 0 ) Codf ' f 839 ’ s ' ^-Private 

Vf, j ,, ranl , of new I'tal-Disposal of case in 

iudqment—Suh Sen e ~ 0ral pronouncem ‘nt of 
AwaZ^- S < mURnt Wr,lln <> °! Judgment! 

award 1 thc case of a private 

award, where the arbitrators grant a new trial 

det Q d dan P t "a °d f * h ° MM in tho aba “™ °< the 
trial „ a Dd ayoar a,ter allowing tho new 
rial one day verbally pronounoo thoir judgment 

Ind on /S' a “° th0c day tha "“her 

one arbitr,to gD l d °° 8 partioulac *»?• 5 
for signature' I » “ t0 ° tbor9 e^ewhore 

21 W B . 8 ’ 327 ‘ NaDER Ali *■ MAJOO, 

koc ) ~ C } v - pro Code (Act X of 1377) ss 52 .t 

Code th7r T” Undsr 3 - 525 °< the Civ. Pro! 
intended tw' 9 atUre ° anUOt be takon to ^avo 
enoe of cans \ZV° , allegation of the exist 
into the validify o b °the *** ' n<3 M iry whatevet 

be taken as suffiL 'r CaUSe alleged - ahoul d 
award. The words ..° ? r6V6nt th ° fillnR of aQ 

they occur in the Civ. Pro °Code ’h^T' 
used in thflir v . rro * Lode, have been 

snat there is room for 
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5.— Private Arbitration — continued. 


argument, but both to allege cause and prove it 
to the satisfaction of the Court. Two main 
objections were taken to the arbitration award 
directed to be filed by the lower Court in this 
case. The first of them was that the award 
was drawn up and signed by four only out of 
seven arbitrators, and that the remaining three 
were not asked to sign and never did 8ign it. 
But. as was contended by tbe other side in 
support of the award, it was not effected by 
the document in question, nor on the date on 
which it was signed. Tho aotual award was an 
oral award made by all tbe arbitrators on a pre- 
vious day, and tho drawing up of the document 
was a purely ministerial act to give effect to tbe 
judicial aci. already completed. Consequently, 
tbe omission to take tho signatures of the 
minority of the arbitrators to be document 
which formed tho merely formal record of the 
award, could not vitiato the award itself. The 
other objection was that the award had left 
undetermined an important matter referred to 
arbitration, vis , tho partition of cortain field 
lands regarding the division of which the 
parties wore at issue, and tho High Court 
allowed the objection and held that th» faot of 
the award haviug left undetermined one of the 
main subjects of dispute and reference, consti- 
tuted suffioioot causo shown against the award 
such as is mentioned in a. 520, cl. (ai of the 
Code, and affeoting the award in an important 
particular, and that, as the High Court had no 
povvor to remit the award to the arbitrators for 
re-consideration and amendment, the lower 
Court s order for filing tho award should fco set 
_ A !L 1(30 * P ANDEKAR v - DANDEKARS, 6 B. 663. 

°i m ?1 5, 11 C ‘ 1(56,8 A ' 340 = A.W.N. 
!fi86, 107, 10 A. 231~A.\V.N. 1S94 00' Avvt. 

2 ° / rV r R o 7 R 316, 7 B - 3 41. P-B 9 b! 

V R n A -L i| R ' A 2 ,?: 2 M 1 G C - 492 ' 21 0. 213. 
F.B., 17 A. 21 = A.ty.N. 1894, 1S7 P.B. 20 B 

f 6 V a8 T B :,f 7 = 8B o ra . L.R. 15, 27 A . ' 526 = 
2 A.^j.J. 416 — A.W.N. 1905, 86 ; D 17 B 674 
U B.R. 1892-1896, Vol. 11, 276:] ’ 

®)-Private award , Plea of , whether tenable . 

whioh plaintiffs seek to recover property, beiug 
part of the subject-matter of the award in 
MrT°r Ur ot 1be defendft nt alam Khan v. 

(56 P R 1ts D 6 N fl,7 AZ KHANl 32 P - R 1888 - 

J 101 ? riv , n , te arbi ‘ ra <‘°n - Award - Time 

arhi .r!77’‘ 7 be a * oard - An „w»rd of private 

from , 1, 7 . mU , u 0 ° a,orced within 6 months 
from th‘i date of the aw.aid. Bhyrub JH\ v 

HUNOOMAN Dutt Jha, 5 W.R. 123. 

s 327-F»;o Pr0 ‘ ?° de tAct VIU °f 2 «59l. 
C,v p7 n n “' of award, suit for— 8.327, 

no douht°th7'7“-. t, ,“ pet ' Uive . aud theroia 
maArt ‘.u * a suit lies to onloroa an award 

made w.thout the intervention of a Court of 

CHPTTI iMW p I4 , P ,o A CHETTY V. RAYAPPA 

M 490 - R M S H M h n • Q C *’-' 20 W - R - 420, 20 

1892— lBQfi’ v 81 * 21 213, U.B.R. 

lo J 2 1896, Vol. II it IQ ^ 4Qq n R tt 

1906, Speoifie Relief, 30. p >9 ] ’ U,B,8t 
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A rbltration — continued. 

5.— Private Arbitration— continued. 

(12j — Award by arbitrators — Act VIII of 
1859, s. 327 . S. 327, Act VIII of 1859, does not 
provide that no arbitration-award shall be bind- 
ing upon the parties unless filed in Court. It 
gives the sanction of a decree to all awards duly 
filed. Awards not filed, when pleaded, require 
to be regularly proved. SOOPHUL SINGH v. 

Methoo Singh, i W.R. 163. 

(13) — Award of arbitration, when valid with- 
out Court's intervention. — If possession under 
an award of arbitration is shown, it would 
suffice to make it a valid award without the 
intervention of the Courts. MOHESH CHUN- 

DER MOITER v. BULORAM MOITER, 6 W.R. 
94. 

(14) — Private arbitrations — Validity. — Arbi- 
trations not brought into Court under s. 327, 
Aot VIII of 1859, are not necessarily invalid. 
RAMYAD 8AHOO v. DOOLAR 8AHOO, 9 W.R. 
441. 

(15) — Award not filed under Civ. Pro. Code . 
1859, s. 327 — Validity of award. — An award of 
arbitrators is not a nullity, beoause it has not 
been filed in Court under the provisions of Act 
VIII of 1859, s. 327. NURSINGH GARIWAN 
V. PUTTOO OSTAGUR, 20 W.R. 420, 

(16) — Civ. Pro. Code, ss. 520, 521 , 525, 520, 

Application to file award— Objectiotis to filing, 

impeaching identity of award — Court not com- 
petent to inquire into. — S. 525 of the Civ. Pro. 
Code makes no provision for the trial of a 
question of whether the reference to the arbitra- 
tion has been really made or whether the award 
is prima facie void. The provision that is 
made by s. 526, which must be read along with 
8. 525 of the Code as its inteaded complement, 
is that the award must be filed, uuless one of 
the objections specified in ss. 520 and 521 is 
established. These objections all relate to a o.ase 
in which the reference and the award ar* accept- 
ed faots. In this case, when application was 
made to the Subordinate Judge to file the award, 
an objection was taken which, in the result, 
impeaohed the identity of the award, and the 
Judge, after an investigation, deoided against 
the objections, and ordered that the award 
should be filed. The High Court set aside the 
order, directing that the award bo not filed or 
be deemed not to have been filed. SaMAL 

Nathu v. Jaishankar Dulsukram, 9 B. 
234. [F., 17 B. 674, 17 A. 21 = A.W.N. 1894, 

187, F.B. ; Appr., 21 C. 213, P.B. ; Expl., 29 
B. 621 = 7 Bom.L.R. 614 ; R. t 10 B. 381, 18 
M. 423, 20 B. 596, 25 C. 757, F.B., 13 C.P. 
L.R. 53, 6 Bom.L.R. 15,28 B. 287. 19 M.L. 
J. 394 = 6 M.L. T. 137 = 2 Ind. Cas. 92.] 

(17) — Civ. Pro. Code. 1882, ss. 520,521 , 525. 
622 — Objection to filing award — Misconduct — 
Application agreed to be tried as regular suit — 
Appeal- Second appeal . — When an application is 
made to the Court to file an award under s. 525, 
Oiv. Pro, Code, 1882, and an objection is made 
to the filing of it upon any of the grounds 
mentioned in ss. 520 or 521, the proper course 


Arbitration — continued. 

—5.— Private Arbitration— continued. 

for the Court to pursue is to dismiss the appli- 
cation, and to leave the applicant to bring a 
regular suit to enforce the award, in which all 
the objections to its validity may be properly 
tried and decided. (15 W.R. F.B., 9, 13 W.R. 
85, 21 W.R. 183. 12 W.R. 85, 3 C. 377, R.) 
But, where the first Court, instead of dismiss- 
ing the application as it ought to have done, 
fixed an issue for trial in this general form — 
“ whether the award could be filed and en- 
forced ? ” — and had proceeded to try the ques- 
tions at issue, precisely as if it had been a re- 
gular suit brought to enforce the award and 
octh the parties bad consented to that course 
and had brought forward all the arguments 
and evidence on both sides which they could 
have brought forward in a regular suit, and 
the first Court, after hearing the evidence, 
dismissed the application, and the first appel- 
late Court deoided that the award was 
valid, held that it could not be objected in 
second appeal that the lower Courts had acted 
without jurisdiction and that the proceedings 
I of the lower Courts could not be set aside 
under s. 622, Civ. Pro. Code, even if any appli- 
cation had been made under that section, 

huro Nauth Roy v. Nistarini Chowdh- 

RAIN, 13 C.L.R. 14. 


(18 )— Partnership— Reference io arbitration. 

Partners may, in a partnership deed, agree 
that future disputes arising between them with 
reference to partnership transactions shall be 
settled by reference to arbitration ; and when 
once they have so agreed, they are bound by 
suoh agreement and by any proceedings that 
may be adopted thereunder. And when the 
agreement, though not naming the arbitrators, 
provides for their appointment in a particular 
manner, and they are afterwards so appointed 
in writing, though contrary to the will of one 
of the disputing parties, this has the same 
effect as % if the arbitrators were named in the 
agreement itself. G. 8. JONES v. LEDGARD, 
8 A. 340 = A. W.N, 1886, 107. 


< 19 )— 5s. 520. 521, 525 . 526, Act XIV of 1882 
(Civ. Pro, Code) — Avplication for filing a 
private award — Objections raised in a verified 
written statement falling within s. 521- 
Practice — Arbitration private. — Where an 
application is made to a Court for filing a 
private award, and objections are raised in a 
verified written statement, and the objeotions 
are such as fall within s. 521 of the Code of 
Civil Procedure, the Court is not bound to hold 
its hand and reject the application, but it is 
the duty of the Court to inquire into the 
validity of the objeotions raised, and thereupon 
determine whether the award should be filed 
or not. (By the Full Bench). Per Prinsep, 
Piggott and Macpherson, JJ .— Where the objec- 
tion taken was that the matters in dispute had 
never been referred to arbitration, held, that 
the. Court had no jurisdiction under s. 625 to 
deal with it, and that it should reject the- 
application and refer the parties to a suit. 
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Per Ghose, J. — When the Court refuses to file 
an award, suoh order of refusal is not a decree, 
and is cot open to appeal. Qucure. — Whether 
in that case, the proceedings could be regarded 
a« proceedings in a suit properly so called. 
Per Petheram, C.J.—B. 526, Civ. Pro. Code, 
oreates a mode by which the award, when 
made, to be enforced. 8URJAN RAOT v. 
BhikaRI RAOT. 21 C. 213, F.B. [F., 26 B. 
596. 25 C. 757, F.B.; Appr., 33 C. 757 = 10 C. 
W.N. 609 = 3 C.L.J. 450 ; R., 16 A. 234, Note 
= A.W.N. 1894, 60, 17 A. 21, F.B. = A. W.N. 
1894, 187, 18 M. 423. U.B.R. 1897—1901, 
Vol. II, 5, 13 C.P.L.R. 53, 28 B. 287. 2 C.L.J. 
80; Disappr., 112 P.L.R. 1901, FB.=84 P. 
L.R. 1901 ; Diss., 25 C. 757 , F.B.] 


(20) — Arbitration— Reference out of Court — 
Application to file award — Objection as to 
validity of stibmission and award— Civ. Pro. 
Code, 18S2 , ss. 521, 522 , 525 , 526-Practice.— 
Where on an application to file an award under 
ss. 525 and 526 made by arbitrators under a 
private reference the respondent questions the 
factum and validity of the submission itself 
and also the award, and suoh objection is, in 
the opinion of the Court, neither frivolous nor 
colourable, the Court has no jurisdiction to 
deal with it and must refer the parties to a 
regular suit. (9 B. 254, 21 C. 213, F.\ 17 A. 21, 
Not F.) And the Court is not bound to go 
into evidence on the objections raised, even 
though it had issued notioe under s. 625 of the 

Code. Tajpur v. Mahomed Jamal, 20 B. 
598. [ NotF ., 112 P.L.R. 1901, F.B.; ft., 
25 C. 767, F.B. = 2 C. W.N. 529, 13 C.P.L.R. 
53, 29 B. 621 = 7 Bum. L.R. 644, 11 C.L.J. 
131 ; D. t 6 Bom. L.R. 15 = 28 B. 287.] 


(21) Ss. 525, 526, Civ. Pro. Code , 18H2- 
Reference to arbitration, denial of—Jurisdiclic 
for determining factum of reference-r-Ordt 
under a. 525 amounting to decree— Appeal.- 
When an application is made under s. 525 an 
notice is given to the parties to the alleged arb 
tration, the Court’s jurisdiction to order th 
award to be filed and to allow proceeding to b 
taken under it, is not taken away by a mer 
denial of the reference to arbitration on a 
objection to the validity of that referenoe. (l 

1897—190 1. Vol. II 
5 (6) ; ft., 13 C.P.L.R. 53, 112 P.L.R. 1901, F B 
= 84 P. R. 1901, 29 C. 278 = 6 O.W.N. 235 2, 

A 87 *;? 1 c ; G L J 80 - 2 43 i 

28 A. 621 = A.W.N. 1906.136, 1 SLR 149 

^0.713 = 13 C.W.N. 654 = 9 C.L.J 563 

46P.R. 1909 = 72 P.L.R. 1909, 29 B. 621. 

An order, under s. 525, rejecting an applioa' 

tion to file an award on the ground that then 

has been no valid referenoe to arbitration, 

amounts to a deoree within the meaning o 

s. 2, Civ. Pro. Code. An appeal lies from suol 

«L d n r «« AH ^ ) « ED WAHIDUDDIN V. HAKIMAN 

2 ri C rl B l'J B - 2 0 W N * fl29 - *26 O. 141, F. 
[F. f U B,R. 1897—1901. Vol. IT, 297, 23 M 

101, 100 P.R. 1907 = 17 P.L.R. 1908, 4 L.B, 
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R. 130, 7 C.L.J. 486 ; ft., 112 P.L.R. 1901, 
F.B. =84 P.R. 1901. 27 M. 255, F.B. = 14 M. 
L.J. 356. 10 C.WN. 601 = 2 C.L.J 153, 33 C. 
757 = 10 C.W.N. 609 = 3 C.L.J. 450, 9 O.C. 
205. 13 C.P.L.R. 53, 2 C.L.J. 80, 80 P.R. 
1909, 46 P.R. 1909 = 72 P.L.R. 1909 ] 


(22) — Civ. Pro. Code, 1859 , s. 329 — Motion to 
amend award — Power of Court. — Where, on the 
ground of obvious errors in an award, a motion 
to amend it was made the Court held that it 
had no power under Civ. Pro. Code, 1859, 
s. 327, to amend or remit it for the re-considera- 
tion of the arbitrators, but only to file and 
enforoe the award or rejeot it. ALLARAKHIA 
v. Jehangir, 10 B.H.O. 391. [ Appl ., 3 M. 68 ; 
F.,27 A. 526 = 2 A. L J. 416 = A. W.N. 1905, 86.] 

(23) — Award in criminal matter — Civ. Pro. 
Code, 1859, s. 327. — When a complaint has 
been preferred to a Criminal Court, and the 
Magistrate has directed lhat the subjeot-matter 
of the complaint bo referred to arbitration, if 
the parties consent and prooeed to suoh refer- 
ence, the award may be enforoed under the 
provisions of s. 327, Act VIII of 1859. SHEO 
Nund Rai V. Mahanund Ram, 1 Agra 48. 

(24) — Filing private awardin Court — Ametid- 
ment of plaint tiking cas« out of scops of Ch. 37 
of the Civ. Pro. Code. 1877— Ciu. Pro. Code , 
1877, ss. 520 (a), 525, 526— Appeal. —Where, by 
the amendment of a plaint, permitted by the 
Court after the first hearing, a case undor 
s. 525 of the Civ. Pro. Code, is converted into 
one beyond the soope of Ch. 37 of the Code, 
a deoree passed in such a suit is appealable. 
Where a private award determines matters not 
referred to arbitration, an application, under 
s. 525, for the filing of suoh award, is liable to 
be dismissed. JUALA SINGH v. NARAIN DaS, 

i 27 A * 626 = 2 A.L J, 416 = A. W. 

N. 1905, 86.] 


T ,/??)— Awar ds— Power of arbitrators— Act 
V II of 1859 % s. 327. — The parties submitting 
to an arbitration are at liberty, if they ohoose. 
to allow the arbitrators to take seriatim the 
matters in dispute, and, sc to say, to deliver a 
series of awards. The Court has power to file 
an award, in the above oiroumstanoes, though 
all tho matters submitted to arbitration had 
not been decided. BRIMOTI SHOSHEMUKHI 

dabia v. Nobin Ohunder Roy, 4 C.L.R. 92. 


(26)— Pnuafd arbitration award filed in 

L ourt-Practice before execution ordered 

Where a private arbitration award is filed in a 
uourt, the prescribed course is for the Court 
o give judgment upon it, and pass a deoree ; 
not to order execution before suoh deoree has 
been passed. SAHEB Ram JHA v. KASHEE 
Nath Jha, 2t W. R. 295 [ft., 2 A. 471.] 


atlnllr Pr0 \ c °* e ' 188 ** S, 526-Private 

r ? ,uun 9 t0 fib *uch award— 
Appealability .— -An order under e. 526 of the 

Code, refusing to file an award of arbitrators 
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made out of Court, is appealable as a decree. 
MUL Raj v. LADHa Mal, 100 P. R. 1907 = 17 
P.L.R. 1908. (26 A. 205, Dtss.; 27 M. 255, 29 

M. 303, 25 C. 757. 33 C. 757, 84 P.R. 1901, 

F.B. = 112 P.L.R. 1901, F. ; 25 P.R. 1902, 
P.C., R.) 

(28) — Power of Civil Court to finally adjudi- 

cate— Private arbitration during suit— Whether 
can be regarded as adjustment.— Every Civil 
Court has power to proceed to finally adjudi- 
cate on a oivil suit, unless under some provi- 
sion of Civ. Pro. Code or aDy other Aot, its 
jurisdiction is ousted. The only bar a reference 
to arbitration not made a rule of Court oan be 
said to oreate is that which was provided for in 
the last clause of s. 21, Specifio Relief Act, 
whioh will be inapplicable to a case when re- 
ference is made during pendenoy and not be- 
fore the institution of a suit. A mere reference 
to arbitration whore there is no distinot agree- 
ment that the proceedings should be abandoned 
could not be regarded as an adjustment within 
the meaning of s. 375, Civ. Pro. Code. The 
adjustment contemplated by that section should 
be of suoh a nature as to enable the Court then 
and there to dispose of the suit finally ; a mece 
reference to arbitration is no adjustment, if it 
leaves the matter in as unsettled a condition as 
bofore and more so when one of the parties 
defies the reference itself. An equitable bar to 
the oontinuanoe of the suit that the parties had 
agreed to forego further legal proceedings can- 
not be pleaded if there is no express agreement 
to that effect. BUDHA v. HAKU, 130 P. R 
1882. [F., 50 P.R. 1891.] 

(29) - Act VIII of 1859, s. 327— Private arbi- 
tration-award — Small Cause Courts — Juris- 
diction. — A 8mall Cause Court has jurisdiction, 
under Aot VIII of 1859, s. 327, to entertain au 
application to file a private arbitration-award 
relating to a debt not exceeding the amount 
cognizable by suoh Court, if the defendant re- 
sides within its jurisdiction. ELAM PARA- 
MANICK v. SOJAITULLAH SHAIKH, 1 B.L R. 

A. C. 43 = 10 W.R. 83. \F., 13 W.R. 233 = 4 

B. L.R. App. 82, 10 B.H.C. 54.] 

(30) — Reference to arbitration of matter in 
suit — Award therein , bar to further proceedings 
— Specific Relief Act, s. 21, — Where the parties 
to a suit refe? the matter of such suit to arbi- 
tration, without the intervention of the Court, 
and an award is passed dismissing the plaintiff’s 
olaim. suoh award is a bar to further proceed- 
ings in the suit. (8. 21, Speoific Relief Act). 

Salig Ram v. Jhunna Kuar, 4 A.546 = A. 
W. N. 1882,133. [Not F., 4 O.C. 17; F., 27 
A. 53 = A. W. N. 1901. 160= I A.L.J. 389,] 

(31) — Ss. 522, 526 and 622 — Civ. Pro , Code, 
1882 — Award , private — Application to file — 
Objection under s. 520 — Matters left undeter- 
mined — Disallowance of objection — Decree direct 
ing aivard to be filed — Appeal — S 522 , when 
applies — Practice — Mofussil Courts — Original 
side— Revision, power of, of High Court— Exer- 
cise sue motu.— Per Curiam ( Rampini and 
Pratt , JJ,, contra ) — An appeal lies from an 
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order passed under s. 526, Civ. Pro. Code, 
merely direoting the filing of an award made 
on a submission to arbitration without the 
intervention of a Court of Justice. Upon an 
application under s. 525, Civ. Pro. Code, to 
have a private award filed, the opposite party 
objeoted that the arbitrator had left undeter- 
mined certain matters referred to him for deci- 
sion. The objection was overruled and the 
award was ordered to be filed and a formal 
deoree was drawn up containing the following 
direction : " It is ordered that the arbitration 
award in this oase be filed in Court.” This 
decree was set aside on appeal, the lower 
appellate Court holding the objection to be a 
valid one: Held , Per Curiam ( Maclean , C J , 
and Sale , J., contra)— That no appeal lay 
from the decree of the first Court and the 
lower appellate Court had no authority to in- 
terfere with it. Per Maclean , C.J., and 
Crhose, J. — When an award has been ordered 
to be filed under s. 526, the party, in whose 
favour it is, must proceed to obtain a judgment 
aud consequent decree under s. 522, and if 
that decree is aooording to the award, then 
there is no appeal from it. Per Ghose, Ram- 
pini and Pratt , JJ, — The decree in this case 
was substantially a decree in accordance with 
an award as contemplated by s. 526, read with 
s. 522. Per Sale, J . — No deoree expressly 
incorporating the terms of the award is requir- 
ed to be drawn up in pursuance of the order to 
file the award made under s. 526, nor is the 
clause restricting the right of appeal in the 
oase of a deoree made under e. 522, applicable 

d an ordGr . to . an award made under s. 526. 
Pei Rampini and Pratt , JJ. — No appeal lies 
from an order directing an award to be filed 
under 9. 526, except when the decree is in 
excess of, or not in accordance with, the award, 
although an order refusing to file the award, is 
appealable. Per Maclean, C.J.— An order 
direoting as well as one refusing the filing of 
an award stand od the same footing as regards 
appealability. (6 C. W.N. 226 = 29 C. 167 = 29 
I. A. 51, Cons.), Per Curiam.— The High Court 
oan interfere under e. 622. of its own motion 
ana in the absence of an application under 
that section. JANOKEY NATH GUHA ROY v. 
Brojo Lal Guha Roy, 10 C.W.N. 609 F.B 
-3 C.L J. 450 = 33 C. 757. [ Diss 58 P.W R* 
1907=1 P R 1909; F.. 126 P.R. 1907 = 88 P.W. 

f,'r mN 6 ^n' L D' i90s - 7 C - L J - 486 ; Cons ■■ 
i 93 N - 1 S L R. 86, 149, 100 P. 

f r 1 R 0 R _ oL P L ' R ' 19 ° 8, 4 L B - R - 130 J D., 

4 L.B.R. 249 = 14 Bur. L.R. 129.] 


(32)— Reference to private arbitration by par- 
ties pending a suit — Arbitration — Award — Ap- 
plication to file the award— Such application is 
foreign to ihe suit— Practice.— Cb. XXXVII 

Fro. Code governs references to 
arbitration. It contemplates two olasses of 
references : one by the parties to a suit who 
obtain an order from the Court for a reference 
to arbitration ; the other when persons agree in 
writing that the difference between them shall 
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be referred to arbitration. Parties to a suit as 
well as persons not engaged inlitigition may 
agree to refer matters in dispute between them 
to private arbitration. But the mere fact that 
litigants may agree to a private arbitration, 
does not make that arbitration an arbitration 
in the suit unless there ia an order of referenoe 
as contemplated by s. 506. The parties to a 
suit during the pendenoy thereof referred the 
matters in dispute to a private arbitration. 
The arbitrator having given his award, the 
plaintiff applied to have the award filed and 
for a decree in terms of the award. The defend- 
ant objected to the award on several grounds. 
The Subordinate Judge asked the plaintiff to 
pursue the remedy given him by law to enforoe 
the award and dismissed the suit :—Beld, that 
as there was no order of referenoe, the reference 
was governed by ss. 523—526 of the Civ. Pro. 
Code; and uudor those sections, it was neces- 
sary for an application to be made as provided 
by s. 525. Held, further, that it was not open 
to the Court to treat the application as made 
in the suit ; the application was completely 
foreign to the suit. The Court had, therefore, 
no power on that application to dismiss the 
suit. SHIVLINGRAO v. RANGO. 8 Bora. L.R. 
777 

(33) — Civ. Pro. Code, 1882 , ss. 522 and 526 
— Private arbitration— Awtrd made a rule of 
Court — Appeal. — When an award made in a 
private arbitration has been made a rule of 
Court and a decree passed thereon no appeal 
will lie exoept so far as the decree is in exoess 
of or not in acoordanoe with the award. In 
this respeot there is no difforenoo between a 
decree based upon a private award and a deoreo 
based upon an award made through tho inter- 
vention of the Court. BAHADUR SINGH v. 
NEGI PURAN SINGH, A.W.N. 1908, 54 = 3 A.* 
L.J. 160 = 30 A. 151. (27 A. 526, D.) 

(34)— S. 525 , Civ. Pro. Code, 1882— Award- 
Submission without the intervention of Court — 
Order refusing to file— No appeal.— No appeal 
lies from an order refusing to file, under s. 525 
of the Code, an award passed upon a submis- 
sion made without the intervention of the 
Court. Basant Lal v. KUNJI Lal, 2A.LJ 
430 = A.W.N. 1903, 163 = 28 A. 21. (6 A. 186* 
26 A. 205 = A.W.N. 1903. 234, F; 29 0.167’ 
Ezpl ; 18 O. 414, R ) [Not F., 4 L.B.R. 180; 
R. t 9 O.O. 205, l S.L.R. 149,7 A.L J. 425* 

D , 126 P.R. 1907 = 88 P.W.R. 1907 = 50 P L* 
R. 1908.1 


(35) — Ss. 522, 525 , 526, Civ. Pro. Code, 
1882— Arbitration award, private— Decree- 
Appeal. When a Court has ordered a private 
arbitration award to be filed under s. 526, Civ. 
Pro. Code, and has drawn up a dooreo in aooord- 
anoe with the award, no appeal lies against 
such decree except in so far as tho dooree may 
be in exoesa of, not in aooordanoe with tho 
award. Qucere,— Whether this rulo is not 
limited to oases of misoonduot and has any 
application when the cause shown against tho 
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filing of the award has denied the submission to 
arbitration or the genuineness of the award. 
(18 M. 423, 7?.) 8. 526 should be read with 
s. 522, the provisions of which are, by implica- 
tion. made applicable to oases under the former 
section ; the Court must prooeed to give the 
judgment aoeording to the award and upon 
the judgment so given, a decree shall follow, 
from which decree, no appeal lies, exoept in so 
far as the decree is in excess of, or not in accord- 
ance with, the award. The dooision of the 
Full Benoh in 25 C. 757, in so far as it affirmed 
the decision in 25 C. 141, has been overruled 
by the Privy Counoil in the case of 29 I. A. 51. 
Semble. — An order of refusal by a Court of first 
instance to file an award under s. 526, Oiv. Pro. 
Code, is a decree, against whioh an appeal lies. 
(27 M. 255, 2 C.L.J. 80. F. ; 26 A. 205, D ) 
The bar as to appeal provided by s. 522, Civ. 
Pro. Code, is applicable only whon a decree has 
been m*de in acoordanoe with the award by 
the Court of first instance and not when a 
similar decree has been made by a Court of 
appeal in revoreal of the order of the first Court 
seltiDg aside the award. CHINTAMONI ADITYA 

v. Haladhar Haiti, 2 C.L.J. 153 = 10C.W. 
N. 601. [Appr,, 33 C. 899, 33 O. 757 = 10 C. 
W. N. 609 = 3 C.L.J. 450 ; R., UB.R. 1906, 
4th Qr., Civ. Pro. Cede. 52. 1 P.R. 1908 = 58 P. 
W.R. 1907, F.B., U B.R. 1905, O.P.O, 40.] 

(36) Private award regarding family pro- 
perty— Penalty for breach of terms of agreement 
Enforcement. — The parties to a private award 
regarding some family property agreed among 
themselves that the terms of the agreement 
should be oomplied with in a certain way and 
also agreed to a summary mode of enforcing 
the penalty prescribed for tho breaoh of the 
conditions. When application was made to the 
Court for enforcing tho penalty, both parties 
tried to tako advantage of it and an objection 
was taken that tho ponalty should be enforced 
by a regular suit. Held that such an objection 
cannot be eutertained in spocial appeal. BABOO 
KOY LASH PUTTY NARAIN SINGH v. BABOO 

Beer Narain Singh, 6 W. R. His. 41. 

See BOM. ACT XVII OF 1879, s. 47, 8 B. 20. 
See COMMISSION, 3 B.L.R. App. X 3 (a). 

See Special or second appeal— Small 
?v AU , S t° 0URT SUITS - i B - L ' R - App. 82- 13 

VV • tv* 


6.— Reference to Arbitration. 

^^-Arbitration-Act X VIII of 1S'3 (N.W. 

P- Rent Act)— Act XIX of iS?3 uV.TV.P. 

Land Rev. Act). —Tho general l, w . whioh 
allows part.es to su.ts, if thoy aroso mjudedi 

bofoto issue joined, to rotor tho rnattor in dis- 
puto to arbitration, and alter issue joinod, with 

, 1 h n 0 , r e 7 a , YT.V?? 9 0urt ' a PP li03 ala o to Suita 

, , . X 7'II °* 1878, whioh does not pro- 

™ ,erenoe - Ptr Stuart. C.J. contra. 
?19^F B* QlRDHARIJI DURGA Dbvi, 2 K. 
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(2) — General reference to arbitration— Powers 
of arjitrator. — Under a general reference of all 
matters in difference, tbe arbitrator is not con- 
fined within the rules of law and equity, but 
has greater latitude than the Courts of Law in 
order to do complete justice between the 
parties ; and he may take into consideration all 
moral questions in forming his judgment, and 
decide according to equity aud good consoienoe, 
e g., he may relieve against right which lies 
hard upon one party, but which, having been 
aoquired legally and without fraud, oanuoc be 
resisted in a Court of Justice. Such being the 
powers of arbitrators, the effect of their award 
also is powerful. An award is a final and con- 
clusive judgment as between the parties 
respecting all the matters referred by tbe sub- 
mission. It binds the rights of the parties ior 
all time without appeal, except where it is 
provided expressly that it shall have a temporary 
effeot only. (Ru3sei on Arbitration’s. 4th edi- 
tion. pp. 110 and 476, R.) PARMESHRI v. 

Lachumi, A W.N. 1881, 148. 

(3) — Arbitration— Reference— Award— Powers 

of arbitrators — Award — Decree. — The Code of 
Civil Procedure deals with arbitration under 
three heads : (1) where tbe parties to a 

litigation desire to refer to arbitration any 
matter in difference between them in the 
suit. In this case all proceedings from first to 
last are under the supervision of.lhe Court ; (2) 
whore parties having recourse to litigation 
agree to refer their differences to arbitration 
and it is desired that the agreement of reference 
should have the sanotiou of the Court. In that 
case all further proceedings are under the 
supervision of the Court ; (3) where the agree- 
ment of reference is made and the arbitration 
itself takes place without the intervention of 
the Court and the assistance of the Court is 
only sought in order to give effeot to the 
award. There is a difference between these 
three olasses. In cases falling under head 1, 
tbe agreement to refer and the application to 
the Court founded upon it must have the cou- 
ourrence of all parties conoerned and the actual 
reference is the order of the Court. Sc, in this 
ola9s, no question can arise as to the regularity 
of the proceedings up to that point. In cases 
falling under heads 2 and 3 proceedings describ- 
ed as a suit and registered as such must be 
taken in order to bring tbe matter — the agree- 
ment to refer or the award as the case may be 
— under the cognizance of the Court. There 
is or may be a litigious proceeding— oause may 
be shown against the application — and it would 
seem that the order made thereon is a decree 
within the meaning of that expression as 
defined in the Civ. Pro. Code. GHULAM 

Jilani v. Muhammad, 4 Bora. L.R. 161. 

(4) —Ss. 312 and 325, Civ. Pro. Code , 1859. 
scope of — Agreement to settle suit. — Ss. 312 and 
325 of Civ. Pro. Code, 1859, are enabling, 
and were not intended to be restrictive 
or exclusive. Parties, who are sui juris, are 
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competent, before decree, to make any agree- 
ment as to the settlement of the suit. JOGES 

o?«, b ^ nerjee v * Kulyanee Churn Deo 
24 W.R. 41. [ft., 1 Bom L.R. 261.] 

{5, — Duty of Court in passing judgment on 
award — Matters to be referred to arbitration— 
principle.— In passing judgment on an arbitra- 
t ion -award the Court must confine itself to 
the plaintiff’s claim on which it must give 
a cecision. Whatever matters the parties 
may agree to refer to arbitration, they can 
only apply to the Court to refer such matters 
as are in difference between them in tbe suit 
° r * ny ?? 8Uch matters. TARANATH Chow- 
DR\ v. MANICK CHUNDER DOSS, 14 W.R. 469. 

(6)~Arbiiration-Act VIII 0 , 18S9t s . a/3 _ 

An a PP>'°atioD (or arbitration as pro- 

, b ? , 9 ' 313 ' Act VIII of 1859. is wholly 
invalid, unless made by all the parties material- 

[ y Shpikh' tj Baikanthna th Chatterjee 

"b) = 10 W R. 171 IRUDDIN ’ 1 B L R S N - « 

p}l ] ~ A f ph , C f/’ 0n made du *™9 hearing— Civ. 

ro. ooiit. 1859, s. 313 —When an application 
' e 'f en ° e t0 arbitration is made in open 
Court at or during the final hearing of a suit, 

LreM 61 ’ a " partiea ‘ and the 7 consent 
thereto a written authority, such as that 

referred to in s. 313 of Act VIII of 1859 

r J nrL D r? tbe . requ,red - Mirza akber Beg 
Devi 2 N W P ‘ 419 : Jeysankira 
Jur 0 S 136 ° A EVI ' 1 M 106 = 1 Ind - 

Submission in writing-Civ. Pro. Code 

* S5 a’ S i'i 3 ' 6 ~ b - 326 of the Civ. Pro. Code 
made all submission to arbitration by an instru- 

PESTONr™ r w, QR praotioally a rule of Court. 

S”ca“ B i B N d D “r*.8" “. v - Manockjee 

™n^ir~ A ££ llCatX ¥ 1 ' Jl0w and bv whom to be 
made. The application for a reference to arbi- 

tration must be made in Court by an instru- 

ment 1Q writing by the parties in person or their 

pleaderc specially authorized in that behalf 

R i R 8M 0 a?t 0 Y P Bhagruth Upadhya, W.’ 

K. 1864, Act X, Rul, 41. [D., 27 C. 61 ] 

appUcation °f Pities . — A reference 
on tho oral apphoation of the partieB in person 
lyalid, NATHA SINGH v. JODHA, 21 p!r 

(11)— Letters submitting to arbitration — 

5 —hett e ^ qUl ?, d ~r erbal a 9 reemen t- evidence 

arbitrator 1 U k 6n by partles authorising the 
arbitrators to arbitrate between them do not 

require to be _ stamped. Each letter is tone 

read as against the party writing it, and 
operates as a submission to arbitration by that 
party. Together they might be used as evidence 

r . a8r9emeat t0 submit to arbitration. 

d A Rau Kushaba RANGOLE V. Nara- 
YAN BabajI RangolE, 19 B. 82. 

• Appointment of an umpire, what it 

implses,— Where an umpire is appointed, the 
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implication is that, under the provisions of 
oh. VI of Aot VIII of 1859, the parties agree 
to be bound by the award of the umpire or 
of the majority of the arbitrators. BUSSAWA 

Singh v. Boodhoo, 9 P.R. 1869. 

(18) — Arbitration— Consent of all parties 
necsssary to reference— Civ. Pro. Code, 1882, 
s. 506. — The appointment of arbitrators being 
virtually a statutory delegation of authority by 
a Court of Ju9tioe to persons who are appointed 
by the parties as their Judges, suoh delegation 
must be in strict oonformity with the provisions 
of the statute whioh allows such delegation ; 
and therefore, if “ all the parties ” do not, 
oonsent to refer to arbitration, the arbitration 
is invalid under s 506, Civ. Pro. Code, and 
the award that follows thereupon is, therefore, 
also not binding on the parties. DEO NaNDan 
V. BHIRGU RAI, A.W.N. 1887, 219. (4 A. 302, 

10 W.R. 463, Rel. on.) [R., 24 A. 229.] 

(14) — Civ. Pro. Code 2882 , s. 506— Applica- 
tion by pleader not specially authorised — No 
acquiescence. — Where a pleader who signed the 
application for reference to arbitration was not 
as required by 8. 5C6. Civ. Pro. Code, specially 
authorised to put in such an application, and 
there was nothing to show that the reference 
to arbitration was acquiesced in by the subse- 
quent oonduct of the party, held that there was 
no valid reference to arbitration. 8HEO DAS 
MlSSER v. BIRJ NANDAN PERSHAD, 7 C.W. 
N. 343. (24 C. 469, D.) 

(15 ) — Submission signed by rnukhtar not 
specially empowered— Effect of award.— The 
signing ny a mukhtar, not specially empowered 
to refer a case to arbitration, of the submission, 
rendered, under s. 313, Civ. Pro. Code, the 
award not binding on the principals. WAZEERA 
v. MOOKUM, 11 P.R. 1869. 

(16) — Agent’s power to refer to— Custom of 
trade judicially recognised— Existence of— 
Contract Act, s, 188^- Effect. — Whore a ouatom 
exists among European importers of Karachi to 
the effect that noEuropean firms in Karaobi will 
import goods from Europe except on an indent 
containing an agreement to submit disputes to 
arbitration, and has been judicially recognised, 
held, that, in the case of an agent dealing with 
European firms importing goods, the efieot of 
s. 188 of the Indian Contract Aot is to oonfer 
upon him the authority to refer the disputes to 
arbitration, that being a lawful thing necessary 
for the purposes of doing business. An agent 
dealing with suoh firms cannot do business at 
all unless he agrees to a submission of matters 
in dispute to arbitration. THOMAS BETRAM 
8HIMWELL V. BANIRAM GOVINDRAM, 3 8.L. 
R. 9 = 1 Ind. Cai. 937, 

(}7 )— Recognised agent— Power to refer to 
arbitration Suif for declaration — Jurisdiction, 
The recognized agent of a party has power to 
refer the matter in dispute to arbitration. 
Where the plaintiff’s suit for a declaratory 
deoree for title was dismissed in aooordanoe 
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with the award of arbitrators, it cannot be con- 
tended in appeal that the Court had no juris- 
diction to entertain a suit for a mere declaratory 
deoree, as id that suit a relief in the form o£ 
perpetual injunction was also asked for and as 
there was nothing in s. 42 to deprive the Court 
of its jurisdiction. HARI SINGH v. MUSSAM- 
MUT LACHMI, 1 P.R. 1882, [jB. , 92 P.R. 
1885.] 


(18) — Recognised agent. — A party to a suit 
may file an application to refer the oase to 
arbitration through a recognised agent, who 
need not be specially authorised like a pleader. 

Ram Das v. abbass Khan, 51 P.R. 1893. 

(19) — Next friend— Power to refer. — There is 
nothing in the Oiv. Pro. Code which prevents 
a next friend, suiDg on behalf of a minor, from 
referring the matter (minor's interests) to 
arbitration. HAIDAR v. MAUJU, 92 P.R, 
1883. (64 P.R. 1370, F.B., 1 P.R. 1882, 48 
P.R. 1882, R.) 

(20) — One planintiff absent —Arbitration — 
Special authority. — One plaintiff oan assent to 
an arbitration on behalf of another plaintiff 
only whore there is speoial authority. The 
Court oaunot allow a oase, as regards an absent 
plaintiff, to bo decided by a reference to arbitra- 
tion. GOUR CHUNDER PUTEETUNDO V. 
JOOGAL CHUNDER alias 8HAMA CHURN 
GHOSE, 1 W.R. 80. 


(21)— Unauthorized reference — Civ . Pro. 
Code , 1859, s. 313 — Mooktears — Without special 
authority. — Whore a reference to arbitration 
was made by mooktears of the parties without 
holding speoial authority for that purpose as 
provided by law (s. 313, Aot VIII of 1859) from 
their oliont9 respectively : Held that suoh 
reference to arbitration was unauthorised and 
illegal, and not sufficient to removo the bar of 
limitation. RAM PERSHAD v. NAZEER 
Hossein. 1 Agra Rev. 63. See , also , SHUN* 
KER V. HUR Narain, 1 Agra Rev. 49. 


(22 )— Reference to arbitration— Consent of 
parties , not pleaders— Act X of 1859, if provides 
for reference. — In referring a matter to arbitra- 
tion, all the parties to the suit must aooord 
their writien consent ; the consent of the plea- 
dors is not sufficient. Qiucre — Does Aot X of 
1859 empower a Judge to refor a oase to arbi- 
tration. Monshee Gazee v. Hameed 
BUKSH, 16 W.R. 160. [Disj., 27 C. 61.] 


(23)— Want of express consent.— The Judge 
intimated that ho should refer the 6uit to 
arbitration, and allowed a certain time to the 
parties to objoot to that oourso. No objection 
was made within suoh time, and, thereupon 
the Judge referred the oause to arbitrators 
named by him. After the day fixed, the 
defendants objeoted. Held that the roferenoe 
was not warranted, there having been no ex- 
press oonsent by the parties. DEGUMBUR 

8 17 ^ 2 1 H^y 583 ’ RAM Prka Debba . M*r*h 
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6. Reference to Arbitration*— continued , 

(24) Voluntary submission to arbitration— 
Submission by coercion , effect of.— For a bind- 
ing award, the parties mast voluntarily refer 
to arbitration ; coercion of any sort by tbe 
Court will vitiate the reference. ALI BUKSH 
V KADIR BUKSH, 28 P.R. 1868. 

(25) Negotiations between parties to suit not 
to be considered— Refusal to submit to arbitra - 
tion— Presumption.— Nothing passing between 
the parties to a suit in an attempt at arbitra- 
tion or compromise ought to affect the merits 
of the oase as eventually tried before the Court. 
No presumption can be raised against a parly 
from his refusal to withdraw from the determin- 
ation, and submit to arbitration. Moha- 

beer Singh v. Dhujjoo Singh, 20 W R. 
172. 

(26) — Conditions for valid decree on award . — 
The provisions to be observed in order to tbe 
validity of a decree on au arbitration award are 
that the award should be filed, that the judg- 
ment should be passed according to the award 
and that upon that judgment deoree should 
follow and bo carried into effect in the same 
manner as other deorees of Court. HlMAT- 
TOLLAH CHOWDHRY v. BlBEE HEERUN 13 
W.R 62. 

(27 ) — Reference to arbitration— Provision in 
cases of aifjerence among arbitrators.— A Court 
referring a matter to arbitration must provide 
for diffjrenoe of opinion amoug the arbitrators 
by enabling a majority to deoide the oa«e. 

Futteh Singh v. Gango, 4 W.R. 4. 

(28) — No provision as to difference of opinion 
— Effect. — A roferenoe to arbitration is fruit- 
less, if no provision is made as to the procedure 
in oase of difference of opinion. The defeot 
oannot be rectified by the Court authorising 
the arbitrators to appoint an umpire and to 
make an award subsequently and without tbe 
consent of the parties or their pleaders. 

Mussamriat BEGaM BlBI v. Ghulam 
GHAUS, 191 P.R. 1882. [D t , 67 P.R. 1S86.] 

(29) — Agreement — Umpire — Difference of 
opinion. — Where an agreement to refer to 
arbitration provides for an umpire, the latter’s 
opinion as to the question referred to will, in 
cases of difference of opinion, prevail, even 
though he may uot side with the majority. 

Gulab Singh v. Dhuni Chand, 46 P.R. 
1889. 

(30) — Award by arbitrators— Disagreement 
— Oral evidence — Admissibility. — An oral stipu- 
lation that, in case the arbitrators are not 
unanimous, the decision of the majority should 
prevail is admissible in evidence. It does not 
oontradiot or vary the express terms of the 
dooument, the referoace to arbitration being a 
written submission and providing for the 
appointment of three arbitrators for deoiding 
the matter in dispute. Ma Me HMYIN v. U. 
Nanda Myizu, U.B.R. 1897—1901, Yol. II, 

8. (U.B.R. 1892—1896, Vol. II. 18, 21 C. 

213,25 0.757,16 0.482, R.) [F., 2 L.B.R. 

105.] 

0. II— II 


Arbitration— continued, 

6.— Reference to Arbitration —continued. 

(31) <Ss- 318, 326, Civ. Pro, Code t 1859 — 
s. 23, Contract Act — Written agreement to refer 
to arbitration - Order of reference— Award not 
filed - Order superseding reference— Suit subst- 
quently brought— Agreement not a bo.r. — An 
agreement made in writing by the plaiolifi and 
defendant before suit to refer the matter of 
disputed accounts between them to arbitration 
was filed in the Distriot Court under s, 3*26, 
Civ. Pro. Code, 1859, and an order of referenoe 
was made. The arbitrators filed no award and 
about 2 months after, the order of reference was 
made, the Court, under s. 318, Oiv. Pro. Code, 
1859, superseded the reference and recalled the 
suit. The plaintiff subsequently sued in the 
Small Cause Court for the recovery of money 
received by the defendant for plaintiff’s use. 
Held, that the agreement to refer did not pre- 
clude the plaintiff from suing under s. 28 of 
Indian Contraot Act and that the order of the 

District Court amounted to a rejection of the 

petition to file the agreement. Rai BHaG- 
SINGH v. ASSA SINGH, 37 P.R. 1876. 

(32 )— Parties agreeing to refer to— Arbitrarily 
altering the mind— Breach of agreement— Suit 

lor damages. Ou an agreement by the parties 
to refer their differences to arbitration, the 
Court should, on the application of one of the 
parties, file the agreement and proceed under 
s. 326. Civ. Pro. Code, 1859, unless sufficient 
cause be snown against the agreement by the 
other party and the fact that such party has 
altered his mind arbitrarily and without good 
reason is not a suffioient cause within the 
section. In case of an arbitrary breaoh of 
agreement, a suit for damages will lie, PEER 
BUKSH v. JUMAL, 80 P.R. 1870. 

(33 ) — Petition of arbitrators not an award — 

A report from the arbitrators to the effeot that 
the patties had by their advice settled the dis- 
pute amioably between them and executed a 
document embodyiug the terms of the settle- 
ment not being an award cannot be enforced. 
ABDUL REUMAN KHAN V. GULAM KADIR 
Khan, 79 P.R. 1877. 

(34 ) — Agreement signed by some defendants— 
Disposal of case as regards others by Court 
legality of.— Where only three out of four 
defendants in a suit signed the agreement to 
refer to arbitration and the award, followed by 
a deoree, was appealed against, held the deoree 
of a Court dismissing the appeal as regards the 
three defendants, who had submitted to the 
arbitration on the ground of tbe award being 
final and remanding the oase as regards the 
fourth tor a decision on that party’s assent was 
bad in law, as it would give rise to more than 
one and probably oonflioting decisions in the 
same suit KHAN MUHAMMAD v. JADAL-UD- 

£ IN i’oL p 't?; 1892, P R * 1882 » F * B *> 170 P 
K. 1883 f R ,) 

(35 ) — Application to file award— Objections— 
Revision— G iv. Pro. Code, 1908 , sch. 11, ss. U , 

Oa an application to file an award, the 
Court hag no power to enquire into and deoide 
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6.— Reference to Arbitration— continued. 

objections other than those mentioned in ss* 14 
and 16, 2nd Soh., Oiv. Pro. Code, 1908, when 
a party has another remedy open to him, 
the High Court will not invariaoiy, though 
usually, refuse to interfere under <8. 622 of 

1882), s. 115, Civ. Pro. Code. NARAIN DAS 
v. MANOHAR LaL. 21 P.R. 1898, F B. (134 
P.R. 1888, 42 P R. 1893, Overruled.) [Over- 
ruled, 84 P.R. 1901 = 112 P.L.R. 1901 \ R., 51 
P.R. 1899. 13 P.R. 1903 — 57 P.L.R. 1903.] 

(36) — Civ. Pro. Code, 1682, ss. 522 , 523, 591 
— Agreement to refer to arbitration — Power of 
Court to deal with — Finality of award — 
Appealability. — A Court is bound to go into the 
question oi the factum of an agreement to refer 
to arbitration. Though a decree based on an 
award is fiual, yet, if it oould not be shown that 
thero was no valid or legal award, regularly 
and properly arrived at by arbitrators, it can 
be appealed against like any other ordinary 
deoree. ATMA Ram v. JAMITA, 134 P R. 1888. 
(48 P.R- 1882, R.) [Cited, 84 P.R. 1901 = 112 
P.L.R. 1901 ; Overruled, 21 P.R. 1898, F.B.] 

(37) — Award , acceptance of —Subsequent ob- 
jections— Procedure of Court. -Where a suit is 
referred to arbitration and an award had been 
filed, it is an irregular procedure on the part 
of the Court to adjourn the oase for filing 
objections against the award, when both parties 
express thoir willingness to accept the award. 
If suoh irrogularity is oommitted at the 
instance of any party to the euil, suoh party is 
(estopped) by his oonduot from questioning the 
proceedings of the Court. SHEO NARAIN v. 
8HEO RAM, 15 P.R. 1899. 

(38) — Date fixed for filing award— Holiday — 
Filing on following day proper. — Whore the 
date fixed for filing an award falls on a Court 
holiday, it may properly bo filed on the follow- 
ing day and such filing will be hold to bo 
within time. MUHAMMAD YuSAFv. KARIM 
BAKSH, 78 P.R. 1899. 

(39) — Agreement to refer to arbitration— Plea 
of fraud— Investigation by Court.— In an appli- 
cation to file an agreement to refer a dispute 
to arbitration, if the defendant raises auy 
objection, suoh as, that it was obtained by 
fraud, misrepresentation, eto., tho Court is 
bound to investigate tho matter and adjudicate 
upon his objections. Tho defendant’s bare 
allegation that his consent was not a froo and 
intelligent consent is not a sufficient oauso for 
not filing the agreement, till the Court adjudi- 
cates upon it. ram Patter v. Basakamal 
49 P.R. 1893. (13 P.R. 1888, F.) [ Overruled . 
21 P.R. 1898, F.B. ; R., 84 P.R. 1901 = 112 P 
L.R. 1901.] 

(40) — Remuneration of arbitrators— Power 
of Court to order.— The Court cannot, whon 
there is no agreement by parties to pay any sum 
as remuneration to arbitrators, order deposit 
or payment of money for Puoh purpose. MUL 

CHAND v. Narinjan Das, 94 P.R. 1894. 


Arbitration -continued. 

6,— Reference to Arbitration— continued, 

(41' —Consent to refer to arbitration — Addi- 
tional property — Mutual mistake . — When a dis- 
pute after succession was referred to arbitration, 
and it was found after the award that the 
property was larger than was supposed at the 
time of the reference, held that the plaintiff, 
though a party thereto, could olaim her share 
in the additional property. Ma PWA v. MA 
BWIN, L.B.R, 1872-1892, 196. 

(42) — Condition as to payment of costs — 
Legality of.— The Court has no power to hold 
baok a reference to arbitration or attaoh to it a 
condition as to payment of ooRts. The power 
to deal with costs is limited to an order after 
the filing of the award. KAUSHIA v. PlRA, 
11 P.R. 1886, Rev. 

(43) — Arbitration award— Reference by Tahsil- 
dar — Ultra vires — Hindu Law — Mother's share 
— Right to inherit — In a mutation case, the 
parties made au application to tbo Tahsildar, 
who was a Magistrate of second class, stating 
that they would be bound by the award of one 
P. The Tahsildar made a reference to arbitra- 
tion. Hefei, that the Tahsildar had no power to 
make tho refereneo, and the award, not having 
beon made on private reference, was ultra uires. 
The sharo whioh a Hindu mother gets on 
partition between her sons is her stridhan, 

Mathura Prasad v. Ganga Ram, 7 A.L.J, 
69 = 5 Ind. Cat. 519. 

(44) — F Vithdraioal from the arbitration. — The 
parties to a suit agreed through their attorneys 
to refer the suit to arbitration; and Judge's 
ordor was by consent of both attorneys signed 
in order to oarry out that agreement. The 
defendant was present at tho two meetings of 
the arbitrators but aftortthat he chauged his 
attorney, and sent notioes to tho plaintiff and 
to the arbitrators withdrawing his assent to the 
arbitration and took out summons alleging 
that as he did not sigu a speoial authority to 
his attorney to sign tho consent order that order 
was not binding upon him : Held, that the 
objection was not valid and tho order of. refer- 
ence would staud good. Sembl *. — Whon a 
party has seen an order of reference to arbitra- 
tion and authorized his attorney to consent to 
it, even though he does not sign it, that writing 
may bo regarded as a special authorization in 
writing to his attorney to consent to tbo terms 
referred to therein. BlIANMAL v. MATHURA- 
Das, 1 Bora. L.R. 261. 

(45) One c/ the arbitrators wiable to act — 
Superseding reference. — If one of tho arbitators 
becomes unable to act, the Court can supersede 
the reference and docido the oase itself. MKH- 
TAB v. MUSSAMMAT MADAN, 24 P.R, 1875. 

(W) — Arbitrator— Referee— Consent order— 

Referee unable to act — Court's jurisdiction to 

ri)K 7 . — There is a great 
difference between the appointment of an arbi- 
trator and of a valuer or referee : tho first is 
appointed to deoido differences whioh have 
arisen, the second to prevent differences arising* 
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Arbitration — continued. 

6.— Reference to Arbitration— continued. 

Where, a consent order js taken out, by the 
parties to a suit, referring the dispute to a 
referee, and it becomes impossible for the 
referee to act, it is competent to the Court to 
set the consent order aside and to proceed 
with the furthec hearing or the suit. SHANTA- 

bam v. J amsetji, 4 Bora. L. R 212. 

<47) Arbitration — Invalid reference and 
award— - A % peal from decree passed in accord- 
ance with such award.— Where there is no valid 
reference to arbitration aod no valid award 
the decree passed in accordance with it 
canoot be maintained, aod an appeal lies 
against such decree. SHIB LAB v. CHATUR- 

?^ UJ ’ 6 A L J- 496 = 2 Ind, Caa. 363 = 81 A 
450. (6 A.L.J. 333, R.) 

(48) Ss. 462 and 606, et seq — Civ. Pro. Code t 
1882— Guardian and minor— Arbitration — 
Authority of guardian to agiee to a reference to 
arbitration on behalf of the minor . — Semble : 
tnat s. 462 of the Code dees not apply to pro- 
oeedmgs under Chapter XXXVII of the Code. 
A minor party, therefore, will be bound by the 
consent of his guardian to refec the matters iu 
dispute to arbitration, if there is no fraud or 
gross negligence, although the Court has not, 
under the provisions of s. 462, sanctioned the 
agreement to refer. HARDEO SAHAI v. GAURI 
8HANKAR, A.W.N. 1905, 171 = 2 A L.J 493 = 
28 A. 23. 

(491— Award— Decree— Appeal— Second sub- 
mission, effect of — Infruciuous arbitration — 
Order of remand good.— In a suit to recover 
money, the parties referred the matter to arbi- 
tration. An award was maae and a decree pass- 
ed in the terms thereof, the Court of first 
instance having overruled all objections to the 
validity of the award. Upon appeal to the 
District Judge on the ground that there was no 
valid award in law, the parties agreed to refer 
the matter to a fresh arbitration. The second 
submission having proved infrnotuous, and the 
suit having been remanded for trial on the 
merits, held, that the effect of the agreement to 
refer the matter to fresh arbitration was that 
the deoree and the award upon whioh the 
decree had been founded, ware both set aside 
and could not be regarded as subsisting ; the 
oourae open to the Judge was either to try the 
case on the merits or to refer the matter to 
arbitration. The Court adopted the latter 
oourse, and the arbitration having proved 
infructuous, the only other oourse open to the 
Court was to remand the case for trial on tho 
merits. Rahim BAKSH v. Ram NATH. 2 A.L. 

J. 477= A. W N. 1905, 164. 


(50 ) — Execution of decree — Costs , question as 
to, referred i? t, by agent of judgment-debtor 
having no express power to refer it to —Subse- 
quent ratification by principal of his agent's 
refer ^nce of tho question of costs to arbitration — 
Civ. Pro. Code. Ch. XXXVII . — The respond- 
ents held a decree against the husband of 
appellant No. 1, in whioh there was a question 
as to oosts incurred in an appeal to the Privy 


Arbitration— continued. 

6.— Reference to Arbitration— continued. 

Counoil In exeoutiou-prooeedings of this 
deoree, the deoree holders and Ihe'geiit of the 

if d n n!T at ' ( 7 aPpli6d t0 havP ,h * s question 

of oosts referred to arbitration The agent was 

not specially authorised ^fer the matter to 

arbitration. The reference was, however subse- 
debtor^ ptiDoipal > judgment- 

debtor. The award was objected to, on behalf 
of the appellants, on two grounds FirsMv 
that Chap. XXXVII of the^ode of Civil 
oedure relating to arbitration did not apply to 
execution- proceedings; secondly, the award 

mtd l e8 ,t anlJ Toid 36 ini!i ° because it was 
made on the application of an agent not sp™! 

aily authorised in writing to make suo h an 
Co-e°o a f Civil fj eld ' tbiit Chap ' XXXVII of the 

aonhes ako r 6 - relating to Nitration 

applies also to execution proceedings. Held 

' WherS priuoipal . subsequent 

n h ® lef e/euo ? ratified the oonduot of his 
agent such ratification cured the defeot in 
prooedure. MUSSAMMAT SATTAR fin mtqca 

263 Sa ^7 H 1 MU ? AMMAD RUHULLA S O C- 

oVmb : 6 % 6 : R p i G ’ ***•’• 9 *• 24 

(51)— Agreement to refer under mistake^ 
Right to set it as ,de.-^ agreement to fer ^ 

n u ott \sr»fc 

BOHU, °3 C.p e L C R ar 89. 0B ' M4NB0Da ' 
a appeal, any question of fact in iss^e between 

w r. 2.5 f , ' 118 ‘ 17 A ' 243 - 

(53)— Civ. Pro. Code, 1882, ss. 506 522— 
Reference to arbitration- Reference not nt X 
stance of oil parties to s U it-Decree in ter Lot 
award- Appeal.-l a a suit for an aoonirnr / 1 
partnership business, the matter in dTsnn! ' “ 
referred to arbitratiin at the [nuance nf 7i? 9 
plaintiff and some of the de'ndan" ' The 
legal representative of one of the defend . 
who had died, was not a partv to rhf f * d nts ’ 

The arbitrators having made an aw ®d 

was passed in terms thereof. The ’questTon 
was whether there w?r an i question 

^rti^^?ir f i.hYfr“ n ^ :ha - 

Thor: 0 was Wa the[!f 1 “* the aWard void! 

i? 

INDUR 8UBBARAMi rP RED D Y I^NDADAI 

J 3qfi U 1-n NAR AYYANQAR . 26 H 47 = 12 M h. 

147 17 M T S J 176 ; B - 17 C PL.R. 

480 ] 7 394 32 M. 510 = 19 M.L.J. 
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6.— Reference to Arbitration — continued. 

(54) — Suit lor removal of trustee — Reference 
to arbitration by Court— Jurisdiction . — The 
District Judge hag jurisdiction to refer to ar- 
bitration a suit for the removal of a truRtee. 

Nambi Aiyangar v. Narayana, 11 M.L J. 
337. 

(55) — Application of a party — Agreement to 
refer to arbitration — Civ. Pro . Code, 1882 , 
ss. 375, 506 and 523. — Where one of the parties 
to a suit applied to the Court for an order refer- 
ring the matters in dispute in the suit to ar- 
bitration, stating that there had been an agree- 
ment between the parties to make suoh a 
reference, and the Court passed suoh an order 
under s. 375, Civ. Pro. Code, held that the 
Court was not competent to make the order 
Under s. 375 ; and that neither s. 506 nor 
s. 523, Civ. Pro. Code, applied, as, under both 
the sections, the agreement to refer to arbitra- 
tion must be in writing, and s. 523. Civ. Pro. 
Code, did not apply to the agreement as thore 
was a pending suit (6 C.W.N. 276. F. ; 4 B. 1, 
Diss.) Per Maclean, C.J. — A more agreement 
to refer to arbitration is not an agreement 
within the meaning of s. 375, Civ. Pro. Code, 
(26 B. 76, D ). Per Bill and Stevens, JJ, — 
Binoe the application was not made with ad- 
vertenoe to s. 375 or with a view to the adjust- 
ment of the suit within the meaning of that 
Beotion, the Court was wrong in passing an 
order under that seotioo. Qucere : — Whether 
an agreement to refer to arbitration would 
under no oiroumstancos be an adjustment of 
the suit within the moaning of s. 375. Civ. 
Pro. Code? FAKIR CHAND DEY v. TlNCOWRI 
Dey, 7 O W N. 180. 

(56) — Question of title referred to arbitration 
— What it implies. — Where parties agreo to 
refer the question of titlo to arbitration, it is 
implied that possession will he given up. if the 
decision be adverse to the defondant. If 
defendant refuses to deliver up possession, a 
new oause of aotion arises, and one different 
from any mentionod in Aot VIII (B.C.) of 
1869, s. 27. RAJ NARAIN ROY v. MOODHOO 
SOODAN MOOKERJEE, 20 W.R. 19. 

(57) — Civ. Pro. Code, 1882, s. 523, cl. 4 — 
Agreement to refer future differences to arbitra- 
tion, if within section — Naming of arbitrator , 
if necessary. — S. 523 of the Civ. Pro. Code, 
1882, is not oonfinod to oases in whioh a dispute 
actually existing at the date of the agreement 
is agreed to bo roforrod to arbitration. And 
although the sootiou does not contemplate an 
agreemont to refer future differences being filed 
until differoncos have actually arisen, still, 
when a difference has arisen, it is immaterial 
whether the agreement to refer is contained in 
a previously existing agreement entered into 
for the purpose of determining tho existing 
dispute. And tho words “any diflerenoo” must 
b6 taken to embraoe alike any present difference 
and any futuro difference arising out of the 
contract. Although giviug its widest moaning 
of “designated” or “desoribed” to tho word 
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“named” in the section, still, when the agree- 
ment provides only for the future appointment 
or election of arbitrator?, it cannot be said that 
they are “named” and therefore the agreement 
does not fall within the section. The last 
clause in s. 523 of the Civ. Pro. Code. 1882, is 
not happily worded, nor does it adapt itself 
readily go, or fit in with, the provisions of its 
earliar clauses It appears inferentially to give 
the parties power by agreement to nominate 
their arbitrator, even when they have agreed 
that their differences shall be referred to an 
arbitrator to be appointed by the Court. In 
such a oa3e, the Court must appoint their 
nominee, whioh is not unreasonable. Thi9 is 
tho only mode of reading the section so as 
to make it harmonious throughout. FAZUL 

Bhoy Mehrali Chinoy v. The Bombay 
and Persia Steam Navigation Company, 
LD., 20 B. 232, F.B. 

(58) — Will— Probate, application for— Caveat 
— Reference to arbitration— Award, effect of . — 
Whore against the application for probate of a 
will by the exeoutor, a caveat was filed denying 
the execution of the alleged will, and the 
matter wa9 duly registered as a regular suit 
aud both the parties subsequently referred 
“ the dispute ” to arbitrators and an award was 
made that the alleged will had not been 
executed, held that tho award was binding on 
the executor, and that tho Testamentary Court 
had jurisdiction to try the questiou of the 
award, and was not limited to the question of 
the oxeoutiou of the will, as ooutonded by tho 
oxeoutor who wanted to proceed with the suit 
in spite of the award. GHELLABHAI ATMA- 
RAM V. NANDUBHAI, 20 B. 238. 

(59) — Arbitrators appointed without infer* 

vention of Court — Disagreement — Appeal from 
order of Court filing award — Code of Civil 
Procedure, ss 52 5. 526, 522. — When parties 
have agreed to refer a matter to arbitrators 
appointed without the intervention of a Court, 
and the agreement makes no provisiou for 
difference of opinion, it must be presumed, in 
tho absence of evidenoo to tho contrary, that 
unanimity was intended. U B.R. 1892 — 1896, 
Vol. II, 18, ILB.R. 1897—1901, Vol, II, 5, F.) 
8. 522 no doubt applies where the Court has 
made a reforeuoo to arbitration. Ss. 526 and 
522 do not operate to bar an appeal from an 
order filing suoh an award, wheu the objection 
is that by reason of want of unanimity the 
award is void. MUANG THA AUNG v. MAUNG 
THA SHUN, 2 L.B.R. 105. (25 C. 141, 16 C. 

482, R.) 

(60) — Civ. Pro. Code, 1859, Ch. VI — Power 
of Court to refer dispute to arbitration. — Held 
(in aooordanoo with tho opinion of the Full 
Benoh) that tho lower Appellate Court was 
competent to refer the matters iu difference in 
tho suit to arbitration, under tho provisions of 
Aot VIII of 1859. Ch. VI. CHIRANJI LAL 
v Jamna Das, 7 N.W.P. 213, F.B. 
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6. Reference to Arbitration —continued, 

(61) Award — Appeal . — It is competent for 

an appellant, in his appeal against a decree, to 
contest an order of the Court setting aside an 
arbitration award. MAUNG Ta HlN v. AH 
KIN, U.B.R. 1897-1901, Yol. II. 310. (9 A. 

447. 10 A. 97, 14 B. 232, 7 C. 148, 23 C. 335, 
24 C. 725, 7 M.I. A. 302, 14 W.R. 327, Rel. on.) 

(62) Plaintiff objecting to arbitration — 
Reference to arbitration — Validity of award . — 
Where, notwithstanding that plaintiffs actively 
objeot, a case is submitted to' arbitration, the 
award is invalid. ( Qucere ) Is an Appellate Court 
authorised to refer to arbitration a case pend- 
ing in appeal ? 8REEMUTTY HaCHUN BANOO 

v. abdool Hakim, 19 W.R 321 . 

(63) — Reference to arbitration in appeal, 

Giv. Pro. Code, s. 582 — An Appellate Court 
may, with the consent of the parties, refer 
matters in dispute in appeal, to p.rbitratioo, as 
s. 582, Civ. Pro. Code, imposes the same duties 
on Appellate Courts as it does on Courts of 
First Instance. SANKARALINGaM PlLLAI, 
Petitioner , 3 M. 78. (12 B L.R. 266, Diss.) 

[F„ 18 C. 507 ; R., 12 C. 173.] 

(64) — Suits under the Civ. Pro. Code of 1859 
— Reference to arbitration tinder Code of 1877 
— Suit for Kabuliat — Decree in terms of the 
award of arbitrators. — Though the ohapter 
on reference to arbitration in the Civ. Pro. 
Code of 1877 does not refer to suits instituted 
under the old Code, Aot X of 1859 (Bengal 
Rent), yet parties to a suit under the latter 
Act are at liberty to refer the matter in dis- 
pute to arbitration, through the Court and a 
deoree passed in terms of the award is valid. 
(W.R. 1S64, Mis. Rul. 21, 4 B. 1, R.) Where, 
iu a BU't for a Kabuliat, the matter was referred 
to arbitration, a decree in terms of the award 
was held valid though the rate of rent in the 
award was less than that demanded by the 
plaintiff, where the race determined by the 
arbitrators is fair and equitable. KHEMNA | 
GOWALA v. BUDOLOO KHAN, 6 C. 251 = 7 
C.L.R. 92. 
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for the Appellate Court, the finality of the 
deoree according to the award notwithstanding, 
to entertain the question whether the lower 
Court had jurisdiction to entertain the suit. 

Kalian Das v. Ganga Sahai, 3 A soo = 

A.w N. 1883, 100. (4 A. 280, R.\ 7 C. 157, 7 

C. 428, Diss.) 

(67)— Ss. 506, 5 78. Civ. Pro. Code, 1882— 
Reference to arbitration made by Court on verbal 
application — Effect- — Para 2, s. 506, Civ. Pro. 
Code, which says that every application for an 
order of reference shall be in writing, is direc- 
tory only, as to the form of application to be 
made. Non-oompliance with its provisions 
does not render the reference a nullity. 
Absence of a written application to the Court 
under that section, when the parties otherwise 
consent to the reference to arbitration, does 
not render the reference void, suoh non-compli- 
ance amounting only to an irregularity which 
would beoured by s. 578. Civ. Pro. Code. Such 
non-compliance does not affeot the merits of 
the oase or the jurisdiction of the Court. 
SHAMA SUNDRAM lYER v. ABDUL LATIF, 27 

C. 61 = 4 C.W.N. 92. (6 M.I. A. 134, 16 W.R. 

160. R W R. 1864. Aot X, Rul 41, D.) [F., 

4 A.L.J. 691 = A.W.N. 1907. 273 = 30 A. 32: 
Appr., 4 P R. 1907 = 20 P.W.R. 1907 ; R., 5 

I O.C. 13. J 

| (6S )—S. <5 22, Civ. Pro. Code, 1882— Illegal 

, award— Appeal— Reference by unauthorised 
agent— Implied ratification by principal. — An 
appeal will lie from an award, which is illegal 
and void ab initio (17 B. 357, F.) [F. , 1 Bom. 

D. R. 261, 2 N L.R. 81 ; R., L.B.R. 1893— 1900, 

548 112 P .L.R. 1901 = 84 P.R. 1901,5 0.C. 

13.] When a principal is aware of the reference 
to arbitration on the application of his agent 
not authorised to do so, and tacitly ratifies the 
action of bis agent in applying for such reference, 
he oannot then question the legality of the 
order of referenoe. SaTURJIT PERTAB 

Bahadoor sahi v. Dulhin bulap koer 
24 C. 469. (9 M. 451, R.) [F., 8 O.C. 263 ; D.\ 

28 O. 303 = 5 C.W.N. 268, 7 C.W.N. 343.] 


(65) — Suit for removal of member of devasta - (69 )— Agreement to refer to arbitration — 

nam Committee — Arbitration — Award. —A Plea in bar of suit— Specific Relief Act, s. 21. 

District Court may refer to arbitration, and Before s. 21 of the Speoifio Relief Aot could be 

the arbitrators may deoide the question of the pleaded in bar of a suit for damages for breach 

dismissal from office of the members of a | of a oontraot according to whose terms the par- 
Dovastanam Committee. Also, interest prior to ties had agreed to refer any disputes between 
date of suit on the sums misappropriated by them to arbitration ; it must be shown that 
the members of a committee, though not the plaintiff had refused to refer to arbitration, 
asked for in the plaint, may be awarded, pro- | The filing of the plaint is not such a refusal.' 
vided the whole amouDt awarded does not KOOMUD OhunderDass v. CHtJNDER Kant 
exceed the amount of damages claimed therein. MOOKEBJEE, 5 C. 498 = 5 C.L R 284 [F 

PERUMAL NAIK v. SAMINATHA PlLLAI, 19 80 P. R. 1906 = 70 P.L R. 1 907 * R ilB 199 

M. 498, [F., 11M.LJ 337 = 12 M.L.J. 431.] U.B.R. 1897 = 1901, Vol. II, 542.]" 

(66) — Suit instituted in Court without juris- (70 )— Reference to— by Court against the pro- 

diction— Reference to arbitration, and decree test of a party— Award on such arbitration not 
in accordance with award passed therein — binding — Civ. Pro. Code {VIII of 1859), 
Finality of decree.— Where a suit, instituted ss. 312, 314.— No power is vested in the Court 
in a Court having no jurisdiction, is referred to of the Civil Judge at Luoknow, under the pro- 
arbitration, and a deoree passed in accordance visions of ss. 312 and 314 of the Code of Civil 
with the award parsed therein, it is competent Procedure (Act VIII of 1859) which is in force ii» 
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A rbilratlon — continued, 

— 6.— Reference to Arbitration — continued. 


A rblt ration— continued. 

6.— Reference to Arbitration— continued. 


Oudb. to refer the decision of any issue raised 
in a suit to arbitrators nominated by the Court 
against the protest of one of the parties. An 
aw-ird founded on such a reference, held, on 
appeal, not binding on a defendant and set 
asir'e, as the parties must either name the 
arbitrators or consent to the nomination of 
them by the Court. SHEONaTH v. RAMNATH, 

5 W.R. 21, P.C. = 10 M.I.A. 413 = 1 1. J. N S. 
161 = 1 Suther. 616 = 2 Sar. 134. 

(71) — Matters beyond jurisdiction — Filing of | 
agreement to refer to. — The matters com- 
prised in an agreement to refer to arbitration 
mu6t be those over which a Civil Court must [ 
have jurisdiction to give a final adjudication. 
An agreement dealing with matters beyond its 
jurisdiction cannot be ordered to be filed. In ; 
such a case, the Court ha? no power to strike 
out that portion of the agreement which was in ! 
excess of its jurisdiction and accept the other 
portion, unless the parties agreed to do so. 

Partab Singh v. Devi Singh, 5 P.R. 1883. 
[F., 56 P.R. 1886.] 


(72) — Agreement — Matters beyond jurisdic- 
tion — Effect of award, — Where an award deals i 
with matters beyond the jurisdiction of the 
Court and is thus partly illegal, it is illegal as 

a whole. FATEH SINGH v. KARM CHAND, 
B6 P R. 1886. (5 P.R. 1863, F.) [D., 32 P. 

R. 1888 ] 

(73) Omission to pass order of reference — 

Defect fatal— Ss. 508, 509, 512. Civ. Pro Code , 
1882 The omission to pass an order of refer- 
ence to arbitration will vitiate the whole arbi- 
tration proceedings and there can be no legal 
award without such order. HARCHAND Rai 
V. CHUTTAN LAL, 83 P.R, 1884. (3 P.R. 

1883, R) 


(74 )— Omission to pass order of reference — 
Legality of award— Procedure— S. 521, Civ. 
Pro. Code, 1882. — An award passed without an 
order of reference by the Courtis illegal and 
the proper order for the appellate Court to pass 
is to remand the case in order that, after mak- 
ing an order of reference, it might prooeed 
under s. 524, Civ. Pro, Code. 1882. Ralla 
ram v. BaDHWVA Mal, 67 P.R. 1886. (191 

P.R. 1882, D ) [R., 22 P.R. 1891.1 


(75) Reference to arbitration— Filing of 
award and decree passed in accordance with it 
over-ruling defendant's objections— Appeal— Civ 
Pro. Code, 1877, ss 520, 521 — Where a Sub-’ 
ordinate Judge, overruling oortain objections 
made by i he defendant, made a deoroo in fav- 
our of the plaintiff, in accordance with the 
award, htli that it was not competent to the 
District Judge to bear an appeal from such 
deoree. ASRaDULLAH Khan v. ABMADUL* 
IiAH Khan, A.W.N. 1882, 93. (4 A. 283 = 

A.W.N. 1882, 34, F.) 


(76 )— Reference to— Omission as to lime with- 
in which award to be submitted— Validity of 
award— Bombay Regulation, VII of 1827.— In 


order to enable the Zillah Court, under Bom. 
Reg VII of 1827, to give an award the foroe of 
a decree of Court, the deed of submission to 
arbitration must oonlain all the conditions re- 
quired by that Regulation. 8. 3, ol. 1, of Bom. 
Reg. VII of 1827, enacts, among other things, 
that the deed of reference must contain '* the 
time within which the award is to be given.” 
A deed of submission to arbitration contained 
no provision for the time when the award 
was to be made by the arbitrator ; held to 
be bad, and an award made under it, whioh had 
been ordered to be enforced as a deoree of 
Court, directed to be taken eff the file, as the 
Court had no jurisdiction except upon fulfil* 
ment of the requirements of the Regulation. 
NUSSERWANJEE PESTONJEE v. MEER 

Mynoodeen Khan Wullud Meer sud- 
roodeen Khan Bahadoor, 6 M.I.A. 134. 

(77 )— Question of limitation when to be raised. 
— All question of limitation must bo presumed 
to have been disposed of prior to the first 
reference to aroitration. JaGMANDHAR Das 
v. PIARI LAL, A.W.N. 1881, 17. 

(78/ — Award— Civ. Pro. Code, ldS2, s. 520 — 
Limitation— Court not competent after award 
to dismiss suit on point of limitation. — Alter a 
suit has been referred for decision to arbitrators 
with the consent of parties and of the Court 
and an award has been delivered, it is not 
competent to the Court to dismiss the suit on 
a point of limitation. RAMJATAN RAI v. 
SHEOBALAK Rai, A.W.N, 1897, 162. (SD. 
A.N.W.P., 18C4, 472, R.) 

See ACCOUNTS — MISCELLANEOUS. 35 P. 
R. 1867. 


Suit to remove trustee — Reference by 
Court of entire suit to arbitrator - Legality of 
reference— See ACT XX of 1863, s. 16, 26 M. 
361. 


See U. P. ACT, XIX OF 1873, ss 222, 229, 
231. A.W.N. 1882, 82. 

See appeal— Miscellaneous, 109 P.R, 

1883, 130 P.R. 1883, 170 P.R. 1893 


Agreement to refer to arbitration — Appeal 
from order of reference— See CIV. PRO CODE, 
1909,s. 2, sob. II, r. 17, 126 P.R, 1907 = 98 
P. W.R. 1907 = 50 P.L.R, 1909. 


See Civ. Pro. Code, 1909, 
eoh. II, r. 5, 10 P.R. 1899. 


O. IX, r. 3, 


-mcicujuuo to rtrmirauou in pending suit- 
interest of minors involved- Order of reference 
not made by Court- Validity of award — See 
CIV. PRO. CODE, 1908 , 6. XXIII, r. 3, 
O. XXX11, r. 7, 24 M. 326. 

See Civ. Pro, Code, 1908, O. XXIII, r. 3, 
soh. II, rr. 1, 17. 30 C. 218. 

Authority of guardian to agree to arbi 
(ration on behalf of a minor— Sea CIV. PRO 
CODE, 1908, o. XXXII, r. 7 ; soh, II, r. 1 
A.W.N. 1905, 171-9 A.L.J, 493 — 98 A. 35, 
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Arbitration — continued. 

8. Reference to Arbitration— 

Deoree in accordance with award — Ref- 
erence to arbitration by guardian ad litem of 
minor without Court’s sanction, validity of — 
Civ. Pro. Code, 1908, O. XXXIII, r. 4 ; 

r ‘ 7 * sob * Ir > r - 1 ; o. XLI, r. 23, 
4 P.R. 1907 = 20 P.W.R. 1907. 

iof ee Costs— Taxation of Costs, 61 P.R. 

•I t/D * 

~-Will Application for probate by executor 
Exeoutor whether could submit to arbitration 
— Question of execution of will— Admissibility 
of nvid^nne to explain written dooument— See 

Execution, 21 b. 335. 

Reference to — Invalidity of award — 
Second reference without consent— Validity of 
second award — See FOREIGN COURT— JUDG- 
MENT OF, 2 M.L.T. 269 = 30 M. 292. 

Partition suit referred to arbitration — 
Death of arbitrator after makiug partition — 
Application to determine partition — Right of 
minor plaintiff to account— See Hindu Law — 

Partition, 27 C. 1013. 

Termination of pleader’s authority — See 

Legal Practitioners — Pleader- 

authority TO BIND CLIENT, A.W.N. 1888, 
199* 

See Limitation— Question of limita- 
tion. 3 N.w.p. 177. 

See MAhomedan Law— Dower, A.W.N. 

1885, 19. 

Dispute about succession to trusteeship 
cannot be referred to — Award — Application to 
file award— Jurisdiction of Court— What 
matters oan be referred to — See MAHOMEDAN 
Law— Wakf, 6 Ind. Cas. 219 = 7 A.L.J. 761. 

See Remand, 22 W.R. 207. 

See Res Judicata— Matters in issue, 

13 B. 242. 

Reference by Court to — Munsarim’s power 
to fix date for hearing--Effeot of soh. 2, 
ol. 8, Civ. Pro. Code, 1908— See REVISION- 
GENERAL, 13 O.C. 341=8 Ind. Cas. 876. 

See Right of suit— Awards, suits 
CONCERNING, 3 N.W.P. 92. 

See SANCTION TO PROSECUTE, 6 A, 101 = 
A.W.N. 1883, 226. 

— Withdrawal of suit before award with 
liberty to bring a frosh suit — See 8PECIFIC 

Relief act, 1877, b. 21, 1 A.L.J. 257. 

— Arbitration — Refusal to refer — Suit in 
respeot of matter agreed to be referred — See 

Specific Relief act. 1877, s. 21 , 8 a. 57 = 
A.W.N. 1885, 331. 

— 8uit referred to arbitration — Withdrawal 
of snit with liberty to bring fresh suit — Subse- 
quent suit for same matter, maintainability of 

—See Specific Relief Act, 1877, s. 21, 9 
A. 168- A.W.N. 1887. 13. 


Arbitration — continued. 

6.— Reference to Arbitration— concluded. 

See Specific Relief act. 1877, s. 21, 

19 P.R. 1896, U.B.R. 1897—1901, Vol II, 

a 4 ^7?t‘ L ' R 1900, P- Ml. A.W.N. 1882, 58, 
A.W.N. 1898, 133. 

See Succession ACT. 1865, ss. 261. 234 

12 P.R. 1894, 

See Waiver, 6 M.I. A. 134. 

7.— Revocation of reference to arbi- 
tration. 

(1) — Submission to arbitration - Withdrawal 
Civ. Pro . Code ( Act VIII of 1859), s. 326 
Revocation.— A submission to arbitration is 

cot countermandable when it has been made a 
rule of Court under s. 326, Civ. Pro. Code. If 
a revocation by deed can set aside a deed by 
which a person binds himself to abide by the 
deoision of arbitrators, revocation by parol may 
set aside a parol agreement. ALLA AIYAPPa 

rN N W.p DD 2 L 52.f ERAIYA ’ 3 “ H ' C ' 82 ' LAPPI - 

(2) — Submission or reference to— Whether 
levocable. A party is incompetent to revoke a 
regular submission to arbitration. Pars Ram 
v. ASA RAM, 9 P.R. 1870. 

(3) — Power torevoke arbitrators ' authority. 
~A party to an agreement to refer a matter in 
dispute to arbitration has power to revoke at 
any time before the award, the authority of the 
arbitrators appointed by him. KOEGLAR v 

THE CORiNGA OIL CO., 1 C. 42. [On appeal, i 
C. 466.) [D., 17 B. 129.] ^ ’ 

(4) Revocation of arbitrators' authority to 
arbitrate.— A revocation of the authority of 
arbitrators must be clear and distinct. If it is 
ambiguous or doubtful, it oannot operate as a 
revocation. KELLIE v. Fraser. 2 C. 443. 

(5) — Award — Validity — Setting aside.— 
When parties to a suit agree to refer the same 
to arbitrators and bind themselves to abide by 
their deoieioD, the award of the arbitrators can- 
not be set aside lightly or for a mere formal 
defect. If the arbitrators aot in excess of their 
authority, the award will be good and valid so 
far as it refers to matters within the soope of 
their arbitration and the rest may be thrown 
out as invalid,— but the award will not on that 
score become * wholly invalid. MUNICIPAL 
Committee, Lahore v. Buta, 65 P.R. 1899. 

{£)— Remitting award , proper Court for.— 
The propriety of remitting an award should pro- 
perly be judged by the Court accepting such 
award. SECUNDUR Beg v. MUSSAMMAT 
RaJEE. 12 P R. 1869; CHOOHUR SINGH v. 
Jeet SINGH. 64 P.R. 1870. [F., 1 P R i«82 • 
R.. 92 P.R. 1885, 92 P.R. 1903 J 18 ’ 

(7) -Agreement to refer to arbitration— Lapse 
by long efflux of time . — When nine months were 
allowed to run without either party taking 
aotive measures to carry out an agreement to 
refer a dispute to arbitration, the plaintiff 
cannot be debarred from prosecuting his suit. 

i E ° R * K * UN Loll Muttra Pershad, i 

252. 
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Arbitration— oontinoed. 

7. — Revocation of reference to arbi- 
tration — continued . 

(8) —Arbitration— Reference of existing dispute 
—Binding character of reference . — An agree- 
ment to refer an existing dispute to arbitration 
is as binding and capable of enforcement as any 
other lawful oontraot ; and a submission of suoh 
a dispute to arbitration once made is not, with- 
out ju3t and sufficient oanse, revocable. 
NAGASAWMY NAIK V. RUNGASAWMY NAIK, 
8 M H.C. 46. [R , 10 B. 381, 27 M. 112 = 13 
M.L.J. 311.] 

(9) — Effect of— Plaintiff revoking consent to 
arbitration . — A plaintiff’s revocation of his con- 
sent to arbitration does not put an end to the 
arbitrator’s power. MUSSAMUT ABLAKHEE 
KOOER v. OODEN 8INGH, 13 W.R. 331. 

(10) — Arbitration — Revocation of submission , 
whether permissible . — Where parties had 
agreed to submit the matter in difference be- 
tween them to arbitration, no party to suoh 
agreement could revoke the submission unless 
for good oause ; and a mere arbitrary revocation 
of authority would not be permitted. (12 M. 
I. A. 112, R.) V/bere the parties seleoted a 
vakil’s olerk as an arbitrator on the vakil's 
promising to assist him in every way, and 
subsequently one of the parties sought to revoke 
the submission on the ground that the arbitra- 
tor was being unduly influenced by bis master, 
held that there was no sufficient cause under the 
oiroumstanoes for the revocation. SULTAN 

Muhammad Khan v. Sheo Prasad, 20 A. 

145. 

(11 & 12) Oiv. Pro. Code, 1882, ss ■ 506, 508, 
510, 521— Arbitration, reference, to— Revocation 
of authority of arbitrators when a>\d how can be 
made. — Where an order of reference to arbitra- 
tion has once been made under s. 506 of tho 
Civ. Pro. Code, 1882, it is not competent to 
the Court under the seoond paragraph of s. 508 
of the Code to “ deal with ” the matter indif- 
ference between the parties “ except as provid- 
ed ” in the seotions of ohapter XXXVII of tho 
Code, following s. 508. There is no seotion of 
that ohapter whioh authorise the Court to 
revoke the authority conferred on the arbi- 
trator, and to appoint a new one ; a. 510, 
whioh permits the appointment of a new 
arbitrator, applies only in cases falling strictly 
within the purview of that seotion; i.e., where 
the scope and objonfc of the reference can- 
not be exeouted. Even under s. 610, tho 
authority oonferred on the arbitrator can be 
revoked, only “ for good oause,” suoh as where 
an arbitrator “ refuses or negleots or becomes 
incapable to aot, or leaves British Iudia under 
oiroumstanoes showing that he will not probably 
return at an early date.” And the enactment 
of the second paragraph of s 608 of the Code, 
whioh does not ooour in the corresponding 
8.315 of Aot VIII of 1859, has the effect of rigidly 
restricting the Courts to the exaot procedure 
laid down when dealing with oases in whioh 
the appointment of a new arbitrator becomes 
necessary. In the present oaee, a reference 
svas made under s. 606 of the Code by both the 


Arbitration— continued. 

7, — Revocation of reference to arbi- 
tration— continued. 

parties to the suit. It was signed by the defend- 
ant and the plaintiff’s pleader who, however, 
happened to possess no special authority in writ- 
ing to oonsent to suoh a reference. Tho Court, 
therefore, postponed making any order to a 
certain date, and the required authority having 
been obtained and submitted by the pleader 
within that time, the order was made. Some- 
time after, the defendant applied to revoke the 
authority of the arbitrator and to appoint a 
new one, on the ground that after signing the 
reference ho beoame aware of certain circum- 
stances connected with the arbitrator whioh 
showed ho was not likely to aot impartially. 
Held, that the objection not having been taken 
till the order of reference was made, i.e„ till 
the plaintiff's pleader produced the neoe6sary 
authority, bis failure to do so implied acquies- 
cence in the course adopted by the Court, and 
that such acquiescence amounted to a fresh 
submission ; and that, as no charges of miscon- 
duot or partiality imputed to tho arbitrator had 
been made out, the authority could not be re- 
voked. Halimbhai Karimbhai v. Shanker 
8A1, 10 B 881. (9 Bom. H.C 177. 8 W.R. 171, 
R.) [R.. 1 Bom. L.R. 261, 3 A.L.J. 185 = A. 

W.N. 1906, 61.] 

(13) — Reference by Court — JRct'ocafion at 
party's suggestion — Award set aside and matter 
tried as suit— Exami>iation of arbitrator as wit- 
ness. — A reference to arbitration made under 
an order of Court oannot bo revoked at the in- 
stance of a party. If an arbitration award is set 
aside, and the matter is tried as a Buit, the 
arbitrator oannot be examined as a witness 
as to the grounds of his decision, but only 
to prove any admission whioh may have 
been made before him. NIL MONEE BOSE v, 

Mohina Chunder Dutt, 17 W.R. 816. [R., 

10 B. 381.] 

(14) — Submission to — Preliminary award— 
Revocation of agreement to submit to arbitra- 
tion. A and B, two partners, agreed to submit 
oertain difforenoos to arbitration. Tho arbi- 
trators entered intc consideration of tho matters 
referred to them, and gave a preliminary deci- 
sion, whioh the parties to the arbitration 
submitted to and acted on ; as, however, the 
arbitrators could not agree upon all the points 
referred to them, they were requested by A to 
make their award within ten days or to appoint 
an umpire. Some delay took place in the 
appointment of the umpire, when, A sent 
notice to withdraw from the arbitration and 
oanoel the agreement, upon whioh B applied by 
petition to the Court, under the 326th seotion 
of the Civ. Pro. Code, to make the sub- 
mission to arbitration a rule of Court, which 
was ordered. Held, that it was not in the 
power of A, at bis mere will and pleasure, to 
revoke the authority of the arbitrators, in 
whose appointment he had concurred, and baa 
arquieaoed in, and aoted upon, their prelimi- 
nary award. PESTONJRE NuSSURWANJEB 
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Arbitration — continued. 

7- — Revocation of reference to arbi- 
tration — continued . 

V. MaNOCKJEE & Co., 10W.R.31, P.C. = 12 
M I. A. 112 = 1 I J. N 8. 69 = 2 Suther 164 = 2 
Sar. 390. (On appeal from 3 M H C. 183) 
[F.. 15 W.R. 331. 7 A. 273. 17 C. 200 ; Cons., 
21 W.R. 395; R., 22 W.R. 522. 7 M.H.C, 257, 
8 M H.C. 46. 10 B. 381, 11 B. 199, 17 B. 129^ 
20 A. 145, 27 M. 112 = 13 M.LJ. 311. 29 A 

13 = 3 A.L.J. 613 = A . W.N. 1906, 253; D.,9 A. 
253.] 

(15)— Agreement to have case decided on the 
evidence of third person — Revocation of aqree - 
ment—Act X of 1873 (Oaths Act), ss. 8 12 — 
Arbitration— Civ. Pro. Code , 1877 , Chapter 
XXXVII — An agreement to have a case decided 
on the evidenoe of a third person given on oath, 
is in the nature of a reference to arbitration 
under the Civ. Pro. Code, and would be valid and 
binding on the parties to a suit if all of them 
join in it. The provisions of ss. 8, 12 of the 
Oaths Act have no application to such a case. 
(Per Stuart, C-J.) Suoh an agreement does 
not constitute a reference to arbitration and is 
not governed by the provisions of the Civ. Pro. 
Code, relating to arbitration ; and assuming 
it to be made under the Oaths Aot, there is 
nothing to prevent the parties from revoking it. 
[Per Oldfield, J.) LEKHRAJ SINGH v. DUDHMA 
KUAR. 4 A. 302. [Appr. 29 A. 49 = 3 A- 
L J. 654 = A.W -N. 1906, 280; R., 18 A. 46. 
85 P.R. 1903 = 143 P.L.R. 1903.] 

(16) — Revocation by Court— Illness of arbi- 
trators— Civ. Pro. Code, 1859, s. 3/5.— Where 
one of the arbitrators had been ill and the time 
for sending it in elapsed before they could 
make their award, the Court superseded the 
arbitration and recalled tbe suit. JOSEPH v. 
8REERKER, Bourke O.C. 339. 

(17) — Submission to arbitration — Long and 
unreasonable delay on the part of a party to 
prosecute proceedings— Revocation — S. 523, 
Civ. Pro. Code . 1882 -Aid of Court Sought in 
appointment of arbitrator.— Generally, a sub- 
mission to arbitration can be revoked on good 
and sufficient grounds. The olaimant, in a 
reference to arbitration, is the person on whom, 
ceteris paribus , it is inoumbent to promote the 
oonduot of the proceedings. Where there is a 
long, unexplained and unreasonable delay on 
the part of a party to proseoute proceedings 
before tbe arbitrator, and the other party did 
not oonduce to it or oonsent to it, the latter is, 
prima facie , entitled to decline to go on with 
the reference and to insist on revoking the 
agreement to refer to arbitration. [F., U.B. 

R. 1897—1901, Vol. II, 542, 29 O. 278.] So, 
an agreement to refer having been duly revoked, 
it is no longer competent to the Court to order 
the agreement to be filed under s. 523, Civ. Pro. 
Code. It seems, in a oase in which no arbitra- 
tor has been named in an agreement and the 
aid of the Court is sought for the appointment 
of an arbitrator, the Court ought to have 
allowed the parties an opportunity of being 
heard as to the selection of an arbitrator, O.R. 
€OLY v. V. A. DACOSTA, 17 C, 200, 

O. 11—12 


Arbitration — continued. 

— Revocation of reference to arbi- 
tration — continued, 

. Withdrawal from submission to arbitra- 

tion— Sufficient cause.— A party is not entitled 
to withdraw, without good cause shown, from 
a submission to arbitration. Where an arbi- 
tration award is about to be pronounced, and a 
party withdraws on tbe ground that the 
arbitrator is entering into foreign matters, and 
that a minor is likely to be interested who will 
not be bound, the grounds do not constitute a 
good cause for withdrawal. Ram COOMAR 

SHAHA v. KALA CHAND SHAHA. 21 Vfi.R. 
393. 

(19) Arbitration — Suit to restrain proceed- 
ings m aribtr alien — Maintainability . — The 
parties to the suit agreed to refer the disputes 
between them in another suit to the arbitration 

of five persons named by them, and did not 

agree to accept the decision of any less number 
of persons so nominated. Three only of tbe 
arbitrators nominated were prooeeding with the 
arbitration and one had declined to act. The 
suit, which was one to put an end to the arbi- 
tration , was maintainable. The Court which 
made the reference released in favour of the 
plaintiffs in the suit in which the reference was 
made the attachments existing on debts due 
to the defendant in that suit, at the instanoe 
of the three arbitrators, who proposed to au- 
thorize the plaintiffs to collect those debts, and 
directed the debtors to pay their debts to the 
plaintiffs. It was held that, assuming that the 
reference permitted the arbitrators nominated 
to authorize either of tbe parties to collect the 
debts attached, inasmuch as the agreement 
was unaccompanied by any stipulation that a 
less number than the-wbole of the arbitrators 
oouM determine whether such permission 

should be given, tbe act of tbe three arbitra- 
tors which led to the issue of the order oould 
not be supported, and that the last portion of 
that order was ultra vires and must be declared 
voffi. The Court of first istance in its decree 
prohibited the arbitrators from giving an 
award.” As they were not parties to the suit, 
in substitution of that order, it was ordered 
that the defendants be enjoined from proceed- 
ings in the award before the arbitrators, and 
from oolleoting the debts released in their favour 
from attachment. Parmeshar Dat v Hart 
NAIK, 7 N.W.P. 357. 

(20) — O mission to disclose— Interested char - 
acterof arbitrator.— Omission of an arbitrator 
to disclose tbe fact that he was consulted 
engaged, or retained by tbe defendants’ respond- 
ents, previous to the arbitration, is suoh a 
misoonduot as to vitiate the award. MAUNG 
LU GYI v. MAUNG LU NGWE. U B R 1897— 
1901. Yol. II, 13 (25 C. 141. F,) 

(21) Refusal of some arbitrators to act — 
Civ. Pro. Code, 1895, s. 3L9-Refusal to 
nominate other arbitrators— Withdrawal from 
arbitration.— Where some of the arbitrators 
named in an arbitration-agreement refuse to 
aot, and the parties do not agree to appoint 
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7. —Revocation of reference to arbi- 
tration — continued, 

ethers instead of them, it is not inoumbent 
upon the Court to appoint other arbitrators, 
unless both parties agree, the provision of s. 319 
b^ing not obligatory, but simply permissive: 
Hell, further, that, under suoh oircumstanoes, 
the refusal on the part of one party to nominate 
other arbitrators does not amount to a with- 
drawal from the agreement to proceed to 
arbitration. SADA 80CKH v. 8HIVA DYAL, 1 
Agra 109. 

(22) — Arbitration — No award — Agreement to 
withdraw suit — Effect. — In a suit, an order was 
made by the Court, with the consent of the 
parties, directing all matters iu dispute between 
them to be referred to three specified arbitrators 
who were to make tne award within six months 
after the date of reference, and in case of 
difference of opinion between the arbitrators, 
an umpire was to be appointed. The arbitrators 
only met ODce but did not make any award, 
and at that meeting the parties entered into an 
agreement in writing to settle all matters in 
difference among themselves. The agreement 
was left with the defendants and they had not 
come to any settlement as agreed on. There- 
upon the plaintiff applied to have the case put 
down on the file of tbe Court for re-hearing. 
Held, that tbe 3uit was still pending and that 
should be brought again before the Court. 

Gopinath Nandi v. bhib Chandra Nandi, 

6 B L.R. App. 74. 

(23) Award — application to set aside — Civ. 
Pro. Code, 1659, s. 324 — Time within which 
application must be made . — In an apolioation 
to set aside an ordor, made by a Judge in 
ohambers, extending tho time (of ten days) for 
making an application, under s. 324 of Act VIII 
of 1859, to set aside an award on the ground 
of misconduct of one of the arbitrators and of 
the umpire : Held, the words of tho seotion 
being in their ordinary import obligatory and 
there being nothing in the other parts of the 
Code to show that such construction was at 
varianoe with the intention of the Legislature j 
and a similar provision having been held by the 
Courts in England to be imperative that the 
application to set aside the award must be 
made within the ten days, provided the Court 
be thou sitting ; and if not, on the first day of 
its sitting after that time : and that there is no 
power to enlarge the time to make suoh appli- 
cation. Edalji 8hapurji v. Tulsidas 
SUNDARDAS, 2 B.H C. 270. 

(24) Difference between English and Indian 
Law — Reference to arbitration— Revocation 
only for good cause shown— Death of either 
parly — Nn revocation — Civ. Pro. Code, 
1882, ss. 361, 365 , 367 , 523— Reference to 

arbitration without intervention of Court 

Death of party — Effect— Procedure.— Under 
the English Law, the authority of an arbi- 
trator is revoked by the death of any one of 
the parties to the submission before an award 
is made. This was a oorollary of the role of 


Arbitration — continued. 

7 — Revocation of reference to arbi- 
tration— continued. 

common law that the authority of an arbitrator 
might, at any time before the award was made, 
have been revoked at the pleasure of any party 
to the submission, whether the submission was 
by agreement in writing, by bond, deed, Judge’s 
order or order at nisi prius. This rule was due 
to the disfavour with wbioh ooutracts to refer 
to arbitration were formerly looked upon in 
England as contracts tending to oust the juris- 
diction of the ordiuary Courts, but in India 
the polioy of the Legislature has always been 
different, and the English common law rule 
has not been followed. According to the law 
here, the submission of an existing dispute once 
made is not without just and sufficient cause 
revocable even in the oase of a submission which 
has not been made a rule of Court, and conse- 
quently. where tbe matter has become the 
subject of a suit, the submission can be revoked 
only with the leave of the Court for good oause 
showu. Therefore, contracts to refer to arbi- 
tration should not in this country be treated as 
being essentially of a personal nature. On the 
doath of a party to the referonoe, the question 
whether the legal representative of the deceased 
party is or is not entitled to enforce the con- 
tract to refer, is a question whioh would depend 
upon whether the right, dealt with in the 
reference is of a merely personal nature, or is 
one wbioh survives to the legal representative. 
The members of an undivided Hindu family 
entered into an agreement in writing to submit 
to the deoision of certain persons the disputes 
whioh had arisen betweon them with reference 
to the partition of their joint property and 
to abide by the partition to be made by them. 
One of the parties to tho referoDce applied to 
the Court to have the agreemsnfc filed. With 
the oonsenfc of the ouhor party, the application 
was numbered as a suit and tho matter was 
referred to the deoision of tho arbitrators 
namod. Pending the proceedings before the 
arbitrators one of the parties to the reference 
died. The daughter’s son of tho deceased, 
alleging himself to be his (deceased’s) adopted 
son, applied under s. 865 of tho Code, to have 
his name entered on the record in the plaoe of 
the deceased (plaintiff). The adoption thus set 
up was denied by tho defondant. Held, that 
the proceedings could not, under s. 361 of the 
Code, bo held to abate by reason of the death 
of a party, and as tho right to partition, whioh 
was the subject-matter of tho submission, 
survived to the deceased plaintiff's adopted 
son, if there was one, tho Court was bound to 
prooeed under s. 367 of tbe Code to determine 
the question whethor the applicant was the 
legal representative of the deceased plaintiff, 
VENKATA SATYANARYANA v. VENKATA 
RANGAYYA, t3 M.L.J, 811. 

m-Arbitrntor, holding private and secret 
enquiries Misconduct . — An arbitrator making 
private enquiries is guilty of legal mi60onduot 
for wbioh an award is liable to be set aside. 

DA 7 ™^, is ] jek v d baram Das, i A.L.J. iW 

-A.W.N. 1807, 78. 
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•7.— Relocation of reference to arbi- 
tration — continued. 

(26) Reference to arbitration— Petition for 
superseding arbitration — Power of Court.— The 
parties having referred the matter in dispute 
to arbitration, an umpire was oalled in. The 
defendant, alleging that the umpire had been 
tampered with by the plaintiff, requested the 
v^ourt to supersede it. Thereupon the Court 
itself decided the case. Held that the Court 
has no power to supersede it and that the case 
must be remanded for disposal aooording to 
the reference. Kashmiri Das v. Mussammat 
Paras, 28 P R. 1874. 


(27) Arbitration — Arbitrator’s ignorance of 
law not a ground for setting aside an — The fact 
that arbitrators are ignorant of the law is not 
a reason for setting aside an award. PUTTOO 

v. Gholam Sultan, 47 P.R, 1867. 


(28) Submission to — Revocation of — Goot 
cause — Collusion of arbitrator. — A submissior 
to arbitration oan be revoked for good cause anc 
not arbitrarily. Where the arbitrator is ir 
fraudulent oollusion ,with the defendant, th< 
submission oan be revoked. Bansi Dhar v 

o 8 «9 A ^ q P * BA ?^ D ’ 3ALJ - 61S = A.W.N. 1906 

233 = 29 A, 13. (12 M.I.a. H2,E.) 


(29) Reference to, for examination t 
accounts Award without inspection , effect o, 
—A submission to arbitration having bee 
with the objeot th-it certain aoocuots shoul 
be examined, on the arbitrators not inspeotin 
them, the Chief Court annulled the award an 
the decree following it. CHARANJI LAL ^ 
BAMJI DAS, 5 P.R. 1876. 


(30) Arbitration, reference to— Application 
before Commissioner — Civ. Pro. Code (Act 
V of 1908) % sch. 11 Reference to arbiira - 
tion— Withdrawal from.— An application for 
reference to arbitration, to be operative, must 
be presented to the Court. It cannot be enter- 
tained by a Commissioner appointed to examine 
a witness. Parties oan withdraw from a refer- 
ence to arbitration, when there has not been a 

completed agreement for reference, for instanoe, 

when it is not yet settled upon what terms as 
to remuneration, the nominated arbitrator is 
to act. ASUTOSH DEB SARKAR v. APURBA 
Kumer Deb Sarkar, 10 C.L.J. 449 = 4 Ind 
Cas. 370. 

(31) — Arbitration , reference to — Award not 
submitted on due dale— Setting aside of order of 
reference— Procedure to be followed by Court.— 
Where a reference to arbitration falls through 
owing to non-submis6ion of the award on the 
date fired for submission, the course the Court 
should follow is to fix a date for the hearing of 
the suit, so as to enable the parties to appear 
and adduoe evidenoe io support of their respec- 
tive oases. Where this procedure was not 
followed, the High Court set aside the order of 
dismissal of tha suit for default of appearance. 
GOPAL LAL MANDAL v. SURESH CHANDRA 
MUKEBJI, 12 C.L. J, 624. 


A rbltration— continued. 

^ Revocation of reference to arbi- 
tration — concluded. 

(32) Award of arbitration, when can be set 
aside. When the parties agree to refer matters 
to arbitration and to be bound by the decision 
of the majority, the award given by the arbi- 
trators cannot be set aside on the ground of 
error, or because only two out of three arbitrators 
signed the award. KAZEE 8YED NASER ALI 
v. MUSST. TINOO DOSSIA, 6. W.R. 95. 

(33) Ex-parte decree in accordance with 
award whether can be set aside by reviev). — A 
judgment, given in accordance with an award, 
cannot be set aside by a review, even though 
it was passed in the absence of the defendant 
to whom due notice was given to file objections. 
SIDHU ram V. Gaman, 98 P.R. 1900. 




^ W V w uuvy/ y 


8. 324 of Act VIII of 1859, Civ. Pro. Code.— 
Under s. 321 of Aot VIII 0 f 1859, an award 
given by the arbitrators cannot be set aside on 
the ground of the said arbitrators having 
decided the case against the written statement 
of the defendant. GOOROO CHURN DEY v 

Ram Dhun Paul, 7 W.R. 28. 

p £",2™ ACT XVn 0F 1887 ' oh ‘ x . 52 
-L • .tv , i yy o» 

—Reference to arbitration of matters in 
dispute in pending suit— Revocation of refer- 
ence— Power to permit withdrawal, with 
liberty to bring fresh suit— See CIV. PRO, 
CODE 1908, O. XXill, r. j, s. 89, sch. II ; rr. 
1, 5, 9 A. 166 = A. W.N. 1387, 13. 

Coutract to refer to — Wbat amounts to 
revocation of the oontract— Rights of parties— 

Limitation — See SPECIFIC RELIEF ACT. 1877 
s. 21, 6 Ind. Cas. 420. ’ 


8. — Miscellaneous. 


(1 )— Court to recommend , not to order.— A 
Court has only power to recommend a reference 
to arbitration but oannot compel the parties 
to adopt such a course. KAZEE KasIMOO- 
DEEN v. Ha JOODEEN, 32 P.R. 1869. 


» — r 


' ^ ssj <, uvv, iOOO. 

persons admitted to act under , if recognised 

a ? 6 nJ S i Per90DS acting under Notification 1225 
of 26ih Sep. 1886 are recognised agents, and 
their principals are bound by the agents’ sub- 
mission to arbitration. No special authority 
in writing is necessary. CHOOHUR SlNGH v. 
JEET SINGH. 64 P.R, 1870 \F. 1 p R 1882 • 
R .. 92 P.R. 1885, 92 P.R. 1903.] ’ 


(3)— Civ. Pro. Code, 1877 , s. 506-Applica- 

4 ?u' n writxn< I' wanl of— Jurisdiction— Waiver 
of the condition required by the Act— Consent to 
be recorded in writing.— Under s. 506 (Aot X of 
*877), a case oan be submitted to arbitrators 
only by means of an application in writing, and 
in the absence of suoh writing the reference by 
the Court and the proceedings of the arbitra- 
tors will be without jurisdiction ; and a decree* 
based on the award will not be conclusive. 
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Arbitration — oontinued. 

— 8. — Miscellaneous — continued. 

The conseut of the parties to make the reference 
without a writing will not give the Court any 
jurisdiction to delegate its own functions to 
arbitrators, and to pass a deoreo upon their 
award ; a consent in writing is essential to 
enable the Court to make an order of reference 
so as t r. render the award following it oapable 
of beiDg turned into a final decree. MIR AMAN- 
ULLAH v. CHOTA MlRZA, 67 P R. 1879. [R., 

109 P.R. 1883.] 

( 4 ) — Plaintiff and one of the defendants con- 
senting to — Award against all— Lower Court 
striking out name of non- consenting defendant 
— Procedure illegal — Where the plaintiff and 
one of the defendants, in a suit for breach of 
betrothal, referred the matter to arbitration 
and where the arbitrators awarded damages 
against all the defendants, the Court that tried 
the suit passed judgment upon the award but 
against the consenting defendant only. Held 
that the lower Court erred in procedure and 
that it should remit the award under s. 323, 
Civ. Pro. Code, for illegality on the face of it. 
NARAIN v. Kanha, 8 P.R. 1872. 

(5) — S. 516, Civ. Pro. Code, 1859— Deed of 
reference containing a provision in case of dis- 
agreement among arbitrators — Court itself 
deciding case — Finality of proceedings . — A 
reference to arbitration reoited that, if there be 
a difference of opinion between the arbitrators, 
an umpire should be appointed either by the 
arbitrators themselves or by the Court, or that 
the Court itself might decido the case. On the 
arbitrators differing in opinion, the Court 
adopted the last alternative. Held that, under 
the ciroumstances of the case, the deoision was 
not final under s. 316 of Aot VIII of 1859, that 
fcbe arbitration was inoperative and that the 
deoision passed by the Court was open to 
appeal. KANH SINGH v. RUTTUN SINGH, 96 

P.R. 1868. 

(6) — Question in issue not referred tc arbitra- 
tors in reference — Procedure of Court.— The 
Court is not wrong in passing no order on a 
question at issue omitted from referenoe to 
arbitration, and on which the award con- 
tains no deoision. Raj NARAIN ROY v. 
JUGGESSUR MOOKERJEE, 14 W.R. 247. 

Award— Submission —Completion— Act 
VIII of 1859, ss. 315 . 318, 320.— It has been 
held in numerous English oases that if, after 
tho time for making an award has expired, 
the parties attend further meetings before the 
arbitrators with full knowledge of tho oiroum- 
stances, and without making any objeotion, 
they are precluded from saying that the autbo- 
uty of the arbitrators is at an end. S. 320 
Aot VIII of 1869, does not say by whom the 
award is to be submitted. There is nothing in 
the language of the enaotment which makes it 
Decessary that tho arbitrators should personally 
submit the award to the Court, Submission 
to the Court under e. 320, is not necessary to 
the completion of an award under ss. 315 and 


Arbitration — oontinued. 

8. — Miscellaneous —continued. 

318. These two sections show that the aot 
contemplated the award as completed before it 
is aotually submitted to the Court. Although 
an arbitrator may deliver an award to one of 
the parties, he ought not to hand over with it 
the proceedings, depositions and exhibits in the 
suit. S. M. JAGAT 8UNDERI DASI v. BONA- 
TAN BYSAK, 3 B.L.R. 357. [R., 13 B. 119 ] 

(8) — to object to validity of submission 
in Chief Court wthout such objection in Lower 
Appellate Court,— An award, ou a referenoe to 
arbitration by a mukhtar, not specially em- 
powered to refer the case to arbitration, who 
signed the submission or ikrarnamah was held 
under 6. 313 of Aot VIII of 1859, not to bind 
his principals. If the principals did not object 
to the validity of the arbitration in the lower 
Appellate Court but relied on the merits of the 
oaso they were not precluded from taking 
such objeotion in tho Chief Court as they had 
not adhered to the award. WAZEERA v. 

MOOKUM, 11 P. R. 1869. 

(9> — Judgment in terms of award when final 
— Agreement without provision far award of 
majority beiyig binding , Effect of — Objections 
to atvnrd— Omission to dispose of — Decree — -lp- 
peal. — Ii there is no provision in an agreement to 
refer to arbitration that the award of the major- 
ity shall bo binding, the inference is that only 
a unanimous award is binding. A judgment 
in terms of an award is not oonolusive, unless 
tho proceedings immediately preceding the 
decree have been strictly regular, aDd all the 
legal conditions observed. Tbe appeal against 
the dooree passed by the Court considering the 
question raisod by the defendants, whether 
there was a case for remitting the award was 
not barred under s. 326, Aot VIII of 1859, 
or s. 522, Act X of 1877. HARDHYAN v. MEHR 
CHAND, 57 P.R. 1879. 

(10) — Award in plaintiff's favour — Award set 
aside on defendant's objections — Plaintiff's ac- 
quiescence— Plaintiff debarred from insisting on 
award. — On a reference to arbitration in the 
original Court an award was made in the plain- 
tiff’s favour; tho defendant objected to it on the 
ground that tho arbitrators had excluded oertain 
evidence deed that they had not aoted together. 
The award was set aside and tho suit dismissed 
subsequently on a full investigation. The 
plaintiff, first objected to tho cancellation of 
tho award but subsequently acquiesoed in the 
proceedings. The lower appollato Court con- 
sidered tho award final and gavo plaintiff a 
deoroe aooordingly. On the defendant’s appeal 
the plaintiff’s acquiescence was held to debar 
him from insisting upon the award. MOTI v. 
UTMA. 117 P.R. 1876. 

(11) Case referred to arbitrators — IWwt 
Court to remand the case to them for re con- 
sideration— Refusal to re-consider — Effect .— 
8. 323 of Aot VIII of 1859 authorises a Court to 
remand a oase to arbitrators for reconsideration, 
where there are mistakes whioh it oannot amend 
under b. 922. And if the arbitrators refuse to 
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—8. — Miscellaneous —continued. 

reconsider, their award is void and is of no 
effeot. MOHUN KlSHEN v. BHOOBUN 8HYAM. 

7 W.R. 406. 

(12) — Act VIII of 1859, ss. 325, 324— Award— 
Reconsideration of award.— A judgment passed 
in acoordaDce with an award under s. 325 of Aot 
VIII of 1859, in disregard of provisions of 
s. 324 of that Aot, is not legal and it will beset 
aside. After passing judgment in pursuance to 
an award, suoh award cannot be re-submitted to 
the arbitrator for reconsideration and correction. 
POHKAR PERSHAD v. PUNCHUM RAE. 2 
N.W.P. 235. 

(13) — Different awards— First Court trying 
case anew— Decision upheld— Sending back case 
to arbitrators, — Where arbitrators give in differ- 
ent awards, and the Court of first instanoe 
having tried the case anew its deoision is upheld 
in appeal, the case cannot, in speoial appeal, be 
sent back to the arbitrators with a provision for 
difference of opinion. THAKOOR Das v. RAM 
JEEBUN CHUCKERBUTTY, 14 W.R. 130. \D. 

8 C.L.J. 475.] 

(1^) Civ. Pro, Code , 1859, ss. 323 and 324 — 
Remitting award . — Where there is no illegality 
apparent on the face of an award, a Court 
oannot remit it for reconsideration by the arbi- 
trator, nor can it set aside the award and 
proceed to determine the suit itself. Nanak 
CHAND v. RamNarayan, 2 A. 181, F.B. [R., 

3 A. 636, 22 M. 202, L.B.R. 1893 — 1900, 548, 66 
P.R. 1907 = 159 P.L.R, 1903 = 148 P.W.R. 
1907, Suppl., 5 A.L.J. 658 = A.W.N. 1908, 228 = 
30 A. 505.] 

(15 ) — Arbitration — Remission of award — 
Refusal of arbitrators to reconsider — Appeal 
questioning propriety of order of remission— 
Civ . Pro. Code, 1877, ss. 520, 521.— 8. 520 of the 
Civ, Pro. Code, empowers a Court to remit an 
award for reconsideration upon some grounds 
6peoified therein, but upon no others ; and 
under s. 521, au award, remitted under s. 520, 
beoomes void on refusal of arbitrators to recon- 
sider it. 8. 520 gives no unreserved discretion 
to a Court in the matter of remitting awards 
for reconsideration ; and the refusal of the 
arbitrators to re-con6ider the award will render 
it void only when the order remitting it was 
one which could be properly made under 8. 520. 
Where, therefore, a Court remits an award for 
reconsideration, and the arbitrators refuse to 
reconsider it, and the Court proceeds with the 
suit and passes a deoree, the question whether 
the award was properly remitted under s. 520 
or not, is one which could oe entertained in au 
appeal from suoh deoree. ABDUL RAHMAN v. 
Yab Muhammad, 3 A. 636= A W.N. 1881, 
34. \_F., 22 M. 202, 31 M. 345=18 M.L.J. 228 
= 3 M.L.T. 315; R., 66 P.R 1907 = 159 P.L.R. 
1908 = 148 P.W.R. 1907, Suppl.] 

(16) — Reference to arbitration through Court 
— Decree passed on incomplete award— Civ. Pro. 
Code , 1877, ss. 2 . 520, 523, 522, 524 .— A deoree 
oannot be passed upon an incomplete award. 


A rbit rat ion — continued. 

8, — Miscellaneous — continued, 

8uoh a deoree, however, is a deoree within the 
meaning of s. 2 of the Civ. Pro. Code ; for it is 
* formal expression of the adjudioation upon 
the rights of the parties, and decides the suit to 
the extent oovercd by the award. It is, there- 
fore, appealable on that ground and also on 
other grounds, where it happens to be in exoess 
of, or not in accordance with, the award. 
When an award is imperfeot or incomplete and 
leaves undetermined some of the matters referred 
to arbitration, the Court should not confirm it, 
but must remit it to the arbitrator to determine 
suoh matters also. SADIE Ali Khan v. IMDAD 
ali Khan, 3 A. 286. 

(17) Procedure where reference ivill be 
fruitless. If it appears that a reference would 
turn out to he fruitless, the Court may would 
proceed with the oase to final judgment. 
MEHTAB v. Mussammat MADAN, 24 P.R. 


(18) Submission to — Submission made only 
by some members of the partnership— Sub- 
mission not binding on those members who do 
not submit. Oue of several partners in a part- 
nership cannot bind the others by a submission 

_ oven of matters arising of the 
business of the firm. It is no part of the 
ordinary business of a trading firm to enter into 
a submission to arbitration. DATOOBHOY v 
Vallu, 1 Bom.L.R. 828. 

(19 ) — Manager of joint Hindu family— Power 
of, to bind family by reference to arbitration.— 
A manager of a joint Hindu family has the 
power to bind the family by a referenoe of its 
dispute with any outsider regarding any family 
property to arbitration, provided such referenoe 
be for the benefit of the family. Any minors in 
the family would be bound by the reference 
ana consequently by the award made upon it. 
BALAJIV. Nana, 3 Bom L.R, 93 = 27 B. 287. 

. ]20)— Procedure at — Arbitrators deriving 
information from a third person— Presence of 
the referring parties — Award — Arbitrator- 
Delegation of duties — Ministerial acts . — It 
would be prudent and discreet for arbitrators 
when they desire to put themselves on the 
best footing of information as to matters of 
law to ask all the parties to be present when 
they oommumcate with any gentleman whom 
they may see upon that subject. But if they 
oannot be shown to have acted with improper 
partiality or for any other purpose than that 
of being correctly informed about the law and 
avoiding mistakes of law, and if they oannot 
be shown to have been misled as to the law 
their award should not on that ground be set 
aside. An arbitrator may delegate to a third 
person the performance of acts of a ministerial 
character. BUTA v. MUNICIPAL COMMITTEE 
OF Lahore, 4 Bom- L. R. 673. 

(21) Failure of arbitration — Record coming 
back into Court — Dismissal of suit with costs — 
Notice— Validity of dismissal. — Where an 
arbitration fails, and the record comes back 
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into the Deputy Commissioner’s Court, that 
officer has do power to dismiss tbo suit with 
costs, without giving notice to the parties, 
or fixing a date for the hearing. MUDDUN 
MOHUN SINGH KANAYE DASS CHUCKER- 
BUTTY, 2 W.R. 231. 

(22) — Subsistence ofMunsiff's award quashing 
award — Award net existent. — As long as the 
order of a Munsiff quashing an arbitration- 
award subsists in full force, the award cannot 
be said to exist as a binding award between the 
parties. MR. D FlTZ PATRICK v. MR. E. 
MACNAGHTEN. 21 W R. 261. 

(23) — Refusal to enforce award of arbitra- 
tion— Law prior to Act VIII of 1859— Limita- 
tion. — The refusal to enforoe an arbitration 
award did not under the law previous to Act 
VIII of 1859, bar the award being used to base 
a suit. A mere agreement to refer to arbi- 
tration, if it contained no acknowledgment of 
the plaintiff's right of possession, did not save 
limitation ; but the time during which the 
oase was before the arbitrators, aud the plain- 
tiff was trying in another from to enforoe 
the award, may be deducted from the period of 
limitation. RAMDHONE SIRCAR v. SEETA- 
NATH SIRCAR, W.R. 1894. 283. 

(24) — Civ. Pro. Code, 1908, sch, IT, r. 16- 
Refusal of arbitrator to sign award — Legality 
of award — Decree passed on such award— 
Appeal. — Held, that no appeal lies from the 
decree of a Court passed in accordance with an 
award, in a case where five arbitrators wore 
nominated and two of the arbitrators appointed 
by one party refused to 6ign it, but no miscon- 
duct was alleged against the umpire and the 
other two arbitrators who did sign it. KAMTA 
PRASAD v. JODHA SINGH, 7 A L J. 890 = 
7 Ind. Caa. 99. 

(25) — Decree in accordance with the award— 
No appeal lies — Arbitrator delegating authority. 
— Where a deoroe is in aooordance with the 
award no appeal lies. Whore parties to an 
arbitration agreed to aocept oertain estimate 
and valuation made by a oertain person, and tho 
arbitrator proceeded to examine that person as 
a witness and acoeptod his estimate and valu- 
ation : Held, that the arbitrator was thereby 
not guilty of delegating his authority to that 
person. HAFIZ HAJI MUHAMMAD FaKHAR- 
UD DIN V. Murlidhar. 9 Ind. Cas. 621. 

f?6) — Arbitration— Award — Appeal — Revison 
— Tearing original and making fresh award 
—Taking evidence in absence of parlies— 
Corruption or misconduct— Civ. Pro. Code, 
1908, second schedule, paras. 15 and 16 . — 
Held, that a deerro passed in accordance 
with an award, after fiuding that there was no 
misoonduot or corruption of the arbitrators, 
to whom a oaso is referred for arbitration on 
tho application of the partios, is neither sub- 
jeot to appeal nor to revision, and that an 
Appellate Court’s aotion to interfere with it in 
any way even with the oonsent of the parties 
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is ultra vires ab initio. Held, also, that, on the 
objection of any party, the arbitrators oan 
reoonsider their award after it is made, but 
before it is submitted to the Court. Thus a 
fresh award is valid and legal even if it is 
different in its terms from the original one. 
Held , further, that it does not amount to 
misconduct of an arbitrator if he takes evi- 
dence in the absence of the parties, with their 
express or implied consent. DlAD CHAND v. 

Khuda Bakhsb. 73 P W.R. 1910 = 6 Ind Caa. 
963. (92 P.R. 1903, 25 C. 141, F.\ 148 P. W. 

R. 1901, 18 B. 299, R.) 

(27 ) — Arbitrator's award made after the death 
of one of the parties — Nuno pro tuno, whe- 
ther applicable to the award — Submission to 
arbitration, revocation of, by the death of a 
party. — Where a submission to arbitration has 
been made a rule of Court, the death of one of 
the parties does not work a revocation. Where, 
an agreement to refer having been filed in 
Court, the Court appointed an arbitrator, who, 
after finishing his enquiries and hearing the 
arguments of the pleaders of the parties, reserved 
his report and award. and then one of the parties 
died; held — that, under the ciroumstanoes of the 
case, tho death of a party did not make the 
award void, and the dootrine of nunc pro func 
was applicable as in the o*po of a judgment of 

Court. Hara Krishna mitra v. RAm Gopal 
Mitra, 14 C.W.N. 789=6 Ind. Cal. 170. 

(28) — Arbitrators not. acting — Atoard filed by 
other — Validity of. — Where it is provided that 
tho two arbitrators should both file an award, an 
award filed by an arbitrator and the umpire is 
invalid, ;f it is found that the sooond arbitrator 
has taken no part in the proceedings. GANDA 

Mad V. fatteh Adi Shah, 53 P.R. 1882. 
[D., 112 P.R. 1885 ] 

(29) — Onus probandi — Tmvrover consent — 
Practice of Privy Council -Plaintiff and de- 
fendant wore owners of adjoining Zomindaries. 
Tho question in the suit related to oertain 
lands, oaoh party olaiminp tho same as part of 
hor or his Zomindari. Tho Collootor of the 
District, by an award, decreed the lands in dis- 
pute to tho olaintiff. This award was cet 
aside by tho Civil Court, whose judgment was 
upheld by tho Sudder Adawlut Court, from 
which tho present appeal to the Privv Counoil 
was preferred. Tbo respondent alleged that 
his consent to the arbitration was procured by 
means of throats and undue inllueuco exerted 
on him by persons in authority. Held, the 
burdon of proff as to threats and undue influ- 
ence lay on tbo respondent and that be failed 
to discharge tho burden It was contended for 
the respondent that an agreement in writing 
referring tho matters in dispute to the arbitra- 
tion of tho Collector, was nor. taken from him 
and that it should be inferred that his free 
oonsent was not given. Thoro was, however, 
evidence in the oaso whioh showed that oonsent 
had been given by the respondent for the 
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arbitration. On this part of the case tbeir Lord- 
ships observed In the examination of 
Questions like these, their Lordships are of 
opinion that it is their duty to look to the 
broad principles of justice and equity ; and, 
whilst they are always willing to pay due 
deferenoe to the Regulations whioh in part 
constitute the law of India, to discourage, in 
proceedings of this description, mere techni- 
cal objections which affeot not the merits of the 
oase, and, more especially, todiscountenanoe the 
invention of new grounds of dispute which have 
occurred in the oourse of the litigation, and 
which were not even mentioned at the com- 
mencement of it, as the oause for promoting 
the suit,” it being satisfactorily established 
oy other evidenoe in the case that the Zemin- 
dar gave his oocsent to the arbitration in 
adequate terras and in a sufficiently formal 
manner and did not retract his oonsent at any 
subsequent stage. It also appeared that the 
Zemindar himself was present at some of the 
sittings of the arbitration. RANEE PURVATHA 

Vardhuy Nauchiar Ranee and Zemindar 
of Ramnad v. Jayavera Ramakomara 
Ettayapa Naicker Zemindar of Yet- 

TIAPOORAM, 4 W R. 31, P.C, 

(30) — Determination of Court to go on with 
suit after first arbitration— Court not bound to 
consider result of second arbitration.— Where 
the Court determined to go on with the suit 
after an award had been made under an arbi- 
tration, it had nothing to do with a fresh 
attempt at arbitration and was not bound to 
consider the result of the second arbitration. 
MT. HASANBIBI v. TALEWARKHAN, 4 C P. 
L R. 105. 

(31 ) — Arlntrator— Refusal to act. what amounts 
to- Civ. Pro. Code , 1882, s. 522.— Where 
an umpire, after completing the enquiries, 
falls ill and returns the file, but subsequently 
signs the award and submits it, within the 
time fixed by the Court for the delivery of the 
award, held that he bas not refused or neglect- 
ed to act. The mere faot that an arbitrator 
deolines to sign an award whioh has been 
arrived at by the majoritv of the arbitrators, 
doesnot show that he bas refused to act as arbit- 
rator GBISSA v. Bhawani Das, 1 A.L J. 683. 

(32) — Arbitration — Arbitrators deriving 
information on matters of law without consult- 
ing all parties to reference — Delegation of 
ministerial acts to third person. — It would be 
prudent and discreet for arbitrators, when they 
desire to put themselves on the best footing of 
information as to matters of law, to ask all the 
parties to be present when they oommunicate 
with any gentlemen whom they may see upon 
that subject. But if they oaunot be shown to 
have aoted with improper partiality or for any 
other purpose than that of being correctly in- 
formed about the law, and avoiding mistakes 
of law, and if they cannot be shown to have 
been misled as to the law, their award should 
not on that ground be set aside. ( Rolland v. 
Cassidy , (1888), L, R. 13 App. Cas., F.) 
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[R., 34 C. 305 = 5 C.L.J. 270.] An arbitrator 
may delegate to a third person the performance 
ot aots of ministerial character. Suoh delega- 
iod does not amount to misconduct on the part 

an arbifcrator - Buta v Municipal Com- 
mittee of Lahore, 29 C 854 = 7 CWN 

82 = 4 Bom. L.R. 673. 

m)— Institution of suit- Agreement to refer 
a) b%irat%on— Instituting a second plaint— D is- 

DitmLnJ S T ° n ” ieri J s ~ Appeal on merits- 
Dismtssal of appeal- Second appeal insisting 

r alZal Ce in T blt l a . tion ~ No ground of special 

appeal Id a suit for possession of real property 
in the Court of the Assistant Commissioner the 
parties before the issuoB were settled, agreed to 
submit the matter to arbitration. In the next 
month an amended plaint claiming proprietary 
right whioh was presented to the Assistant Com- 
missioner was transferred to the Deputy Com- 
m.ss.oner Subsequently the plaint, /applfedTo 
the Court to file the agreement UDder s. 326 
Cw. Pro. Code, 1859 ; or to refer tbe oase 
under s. 312, The defendant having obieoted 
to this, the Court tried the oase on the merits 
aud dismissed it. An appeal was preform d to 
the Commissioner on the merits without mak- 

berna !f dlD ® cefer6D0e arbitration. On 

Chief Pmw SStd ;v. aD appea! wa3 P ref erred to the 
We ? °? th e ground that the oase should 

that the? " t0 th6 arbit - ators - Held, 
a?d 6 th h f D0 gr0UDd of speoial appeal 

ord^r? f n 6f C ° Urt 00uld not revise the 

K X RAm! 9 7°P 'r , wT CHA JJ ° - 

fen/ M'° th t PrWy Gonncil -Native State —No 

w??h the" 53 T a f e ° ree paMed ia accordance 
with the award made by an arbitrator to whom 

md fnTrf d,spm ® iQ the suit had been refer- 
ff* ,n w° IS l? U - Qualre Wither an appeal 
of the <?'" M * JOS ‘ y ln Counoil from a deoision 
Bho h nal G W?N n 0 °o Ge0era1 ’ 3 A R eut at Sohore in 

N P c ‘r r V T ®™ DEB Lal ’ 12 C W. 
in rolf; 1 * J ’ 520 = 138 P L.R. 1908 = 

^ 381 = 18 M L J 266 = 99 P W R 

1908=14 Bur. L.R. 146=4 MLT 25 - 80 p' 

R. 1908 = 33 C 618 = 33 I. A 83 [A~Jl { 
Ind. Cas. 693 ; R., 12 O.C. 40.] L PP " 1 

-Dist7ict W r™r, et aS , kle byCourt °< instance 

T meri ‘ s ~ Where a suit was referred 
th a trat,cm and an award was made thereon 
the deieudant applied to set aside tbe award! 

Ihe awara was set aside, and, the suit havinu 
corns on lor decision on the media, it was deter 
mined in favour of the defendant. The plain- 
Ufi appealed and the District Judge, in appeal 

a^de^hl^ the , MuDaifi wa3 wroug in setting 
aside the award and, without going into the 

meats reversed the decree of the Munsifi and 

entered judgment in aooordanoe with the award 

VJ i aVO u' r ° f the P^intiff : Held, the District 
U f autborifc y to inquire into, and deoido 

as to the propriety or otherwise of a deoision of 
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8.— MUcellaneous — continued, 


a MunRiff setting aiide an award, K ACHU- 
THaYYA v. N 8- Thimmayy.a, 3 M L.T 315 = 
18 M L J. 228 = 31 M. 345. (3 A. 636, 5 A. 

293. 11 C. 172. 14 W R. 327, 8 C W.N. 392. 
26 B. 551, 22 M. 202, F.\ 28 A. 408, 4 ALJ. 
256. Diss.) [F , 5 A.L.J. 644 = A.W.N, 1908), 
242 = 4 M.L.T. 400.] 

(36) — Indian Arbitration Act {IX of 1*99>, 
s. 11 —Bengal Chamber of Commerce . arbitra- 
tioyi by the — Rules of the — Indian Stamp Act 
(IT of 1899), ss. 5, 6 and 35, sch. I, arts. 5 and 
13— " Submission" required to be proved and 
stamped— Award made out of time— Enlarge- 
merd of time after expiry of original li^ne — 
Concealment of names and appointment of 
arbitrators — Nolificatioyi of time and place of 
hearing— Evidence, refusal to hear, when mis 
conduct— Award against a firm— Jurisdiction of 
Court to set aside award , if may be ousted . — 
Contract-notes which contain a provision for 
the submission of disputes to arbitration ought 
each to bear eight annas stamp under art. 5. 
ech. I of the Indian 8tamp Act, 1899, as an 
agreement not otherwise provided for in tho 
schedule. Although the Indian Arbitration 
Act, 1899, has made the procedure for tho en- 
forcement of an award simpler than tho old 
practice of instituting suit for tho purpose, it i 9 
still necessary to prove that the arbitrators 
acted under a valid submission, beforo an award 
can be made a decree of Court under the Act. 
The rules for the guidanoe of the arbitra- 
tion ‘ tribunal ’ of tho Beugal Chamher of 
Commerce were oonstrued to contemplate the 
parties being notified of the names and the fact 
of the appointment of the arbitrators. Where 
the arbitrators appointed by the Bengal Cham- 
ber of Commerce under its rules did not appoint 
a time and place for the hearing of tho refer- 
ence, held, that the arbitrators failed in their 
duty in not doing so. Whether tho arbitrators 
should or should not bear evideuco and tho 
parties by counsel of otherwise must depond on 
the particular circumstances of every case, the 
arbitrators oxeroising, in a judioial manner, 
their discretion in tho matter. The refusal to 
hear evidence in a case where tho arbitrators 
camnot decide a matter in disputo without 
bearing evidenoe would amount to a misoon- 
duct on the part of the arbitrators. It is 
improper for tho arbitrators not to hear 
evidence to ascertain as to who are the persons 
liable on a contract entered into in the name 
of a firm. An award made againt a firm, with 
out ascertaining as to who are the persons who 
constitute it, is, on the face of it, bad and no 
Court can make a decree, in 6uch circumstances 
upon the award, against a firm. It is not 
competent for the parties by aD agreement to 
oust the jurisdiction of the Court vested in it 
by s. 14 of the Indian Arbitration Aot, 1899, to 
set aside an award, if misoonduot on the part 
of the arbitrators were shown or if it were 
shown that the award was improperly prooured, 
when the parties desire that the award should 


be enforced under the provisions of the Aot, 

hurdwary Moll v. ahmed Musaji see- 

AJI. 18 C W.N. 63=1 Ind. Cat 371. [R., 13 

C. W.N. 297 = 36 C. 388 = 1 Ind. Oas. 391 ] 

(37) — Award— Examination of arbitrator as 

to whether a portion of his proceedings was an 
award— Admissibility in evidence— Civ. Pro. 
Code, 1882, s. 526— second schedule , s.2l of Code 
of 1908) — Appeal against order filing award. 
— Although an arbitrator cannot be examined 
to show what he intended by bis award, yet, he 
oan give evidence on the question whether a 
particular portion of his proceedings was an 
award at all. An appeal lies from an order 
directing an award to be filed under a. 526, 
Civ. Pro. Code ( = seoond schedule, 9 21 of 

Code of 1908). TULSI Das NARSI v. MADAM 
Subanna CHETTY, 6 M.L.T, 187 = 2 Ind. Cas. 
92 = 19 M L J. 394. (27 M. 255, 29 M. 303, F.) 

(38) — Arbitrators — Award— Decree — Allega- 
tion of misconduct on the part of arbitrators— 
Appeal.— No appeal lies from a deoree whioh 
follows an award made acocrding to law, oven 
where the Court passing the deoree disallows 
the application by one of tho parties who seeks 
to attack the award by reason of the arbitrator’s 
alleged misconduct. WALJI v. EBJI, 6 Boro. 
L.R. 1182 = 29 B 285. 

(39) — Award of arbitrators — Enforcement — 
General rights of inheritance.— A plaintiff may 
sue for damages and losses sustained in res- 
peot of the anoestral property, under his general 
rights of inheritance, whether adjudicated upon 
by a previous award of arbitration or not ; as 
regards lands, ho may institute a suit either for 
enforoing tho award or upon bis general rights. 
But ho cannot sue for moveables by a suit to 
enforce an award of arbitration. RAM COOMAR 
SINGH v. DEWAN RAM JEEBUN SlNGH, 5 W. 
R. 165. 


(40) — S. 525. Civ. Pro. Code, 1SS2— Arbitra- 
tion— Award— Filing of award- Dispute as to 
the faotum of arbitration and award— Jurisdic- 
tion of the Court to deal with the objection— 
Separate suit— When an application is made 
under s. 525, Civ. Pro. Code, to filo an award 
as an award made in the matter which has 
boon roferred to arbitration, the question if 
raised whothor the matter has been referred to 
arbitration and an award has been made there- 
on is one whioh tho Court to which the aforo- 
said application has beeu mado. cau and ought 
to aec.de, Manilal v. VaNMALIDAS. 7 Bom. 

K, 644 = 29 B. 621. 


(41) Award— Filing of award— Assumption 

of faotum of refernce and axvard- Dispute as to 
validity of award on account of matter alleged 
to have existed prior to reference-objection 
falling outside the scope of ss 520 and 521— 
Jurisdiction of the Court to deal with such ob- 
jection. A olaim based on a promissory-note 
was referred to arbitration without the inter- 
vention 1 of a Court of justioe and an award 
made thereon. The plaintiff applied to the 
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0f T th ® Subordinate Judge to file the 
ward. In showing oause under 8. 526 of the 
Civ. Pro. Code, tho defendant maintained that 
there was no consideration for the promissory 

knt 6 ^ Ward Waa Sha “ and fr audu- 

leat. The Subordinate Judge m view of 

50 °^f“ tl0ns declined to file the award. The 

a 622 of the" n PPli p d t0 ^ he HiRb Court ««»*« 
B.62- of the Oiv. Pro. Code: Held. 11) that 

tion 9 for S th°" WQalhec there wa9 do consider- 
bv the a P r , omissor y-D ot ® having beeu dee.ded 
by the arbitrator in the piaintifl’s favour 

n^nsV!* 61 ^ 0011 ! 11 Uot aga,a be investigated or 
considered by the Subordinate Judge • but that 

would not entitle him to say thaf.’be award 
i h ™‘ “ ot ba filed ! (2) that if the objection 

meant thaAhfr ^ 8ham aod fri *^ulent 
meant that there was corruption or misconduct 

of the arbitrator, then it would fall nr .ri 

t S n 521 [*> ot the Cv. Pro. Code and would^ave 
to be investigated by the Subordinate Judge 
on the application oefore him. ANTAJi v 
NARAYAN, 7 Bora. L.R. 793. 1 v. 

( A2)~ Arbitration — Award — Application to 
have the award filed-Record-of. rights extract 

LrnrTT^ [° l * e a PP l>ca ^ ton — Bombay Land 
Record-of-rtg.Us Act ( Bombay Act IV of 1903), 

of rfah/lw "° neoessar y t0 annex a record- 

hi'^ g r / fc o 0t ’ r 3 equ,red b y s. JO of the Bom- 

ann,- La r d Reoo ^ d -° f - ri 6 bt s Act, 1903, to an 
application m the case of proceedings under 

8. 525 of the Civ. Pro. Code, 1882. HARIDAS 
v. SUBRAYA, 9 Bora. L.R. 885. AS 
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(43) Arbitrators— Award— Misconduct of 
arbUratore-RevUic.n -An order under .52? 
Oiv Pro. Coae, setting aside an award 
made under ob. XXXVII of the Code onl 
reference to arbitration in the course of a 
suit on the ground of the arbitrator’s miscon- 

the £ Ubj , 6 D t0 r9vision under s. 622 of 

th o^ de ° f Cml Proced ure, 1882. Damodar 
v. RAGHUNATH, 4 Bora. L.R. 267 = 26 B. 551 

(14 ) --Decree in accordance with award — 

Suggestion of majority treatfd as surplusage - 

Review refused— Appeal.— \y here a Muoeiff 
gives a decree in accordance with an award 
dealing with a suggestion of two out of the 
three arbitrators as surplusage, and refuses a 
held h,fl decision was final. SURBO- 
R HUTTACHAR.JEE v. ANADYA 

20 W R 126^ TACHARJEE * 12 B L,R AP * 10 = 

(45 ] — Arbitration award— No reference bv 
all parties — Final decree — Evidence. — An 
arbitration award not made on a reference by 
li the parties to the suit cannot be oonvorted 
nto a final deoree uuder ch. VI, Act VIII 
u 1859, though it is evidenoe against any 
party agreeing to the reference. BEEJOY 
CHU N DER BANERJEE v. BHYRUB CHUNDER 
wanerjee, 15 W.R. 427. 

(46) Judgment according to compromise come 
loan arbitration— Eff ect of judgment.- A judg- 
ment based on any compromise come to in 

0 . 11—13 
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P«tTe 6 3 °to rb thE ati0ri Prooeedings ' is binding ou 
Tmim u h compromise. NEM ROY v 
LALMUN ROY. 25 W.R. 876. [R„ 17 u.LJ. 

desi ~ed from award— Failure to 

A 4 Br t S ‘ 327 ' ClV - Pro - Code 1859- 

s ^27 p UrS f? f ake an application under 
LiJrff Pr°.Co de > 1859. where benefit is 

de t 3 " edftom an arbitration award, will n e 0 es- 
t I 6 i y in g on award to prove 

8KE E fi/LiH AT oT 23 ^ " 

(48)— Civ. Pro. Code 18*>0 <3 om a • , 

ass SS fss?Tr*" 

cover upon the whole sum at the rate of « 

a P* = \™ki 

been paid for several years ■ ! . bad 

dl'i" 0 ? da ° tTedefauF^fro^mlS 

’z%£’3 3 = »” «.» .* 

233. D ° SS LaGa Bawajee, 17 W.R. 

trial- Sub a lueni e r ( if Urt ^ grantin <> 

^ilureTTaT '^ ti0n ~ 

PT:S 

judgment should be given bv S t a h 
SURBO CHUNDER ACHARJEF v Rn, J Ud Z Q ' 
CHITBANGEE, 24 W.R. 469. ’ RAM RuKSH 

a/jfilT* ™ ar . d ~~ 0 b i ecti ons—S. 324 , Act VIII 

»«• * o.™ 

raised against the awa^d a,!' 0 ° b l e ° tlona 
should not hastily assume "that Fb the C ° Urt 
oumstanoe of the tTra 1 ° oir ' 

2N a w d p. 2 iL VK k ^hee"v.' Orbe Dooeey! 

ANTTvn ^ ed at the discretion °f a Court 
Kishfm PAVL OHOWDHBY v. RAM 

kisher Paul Chowdhry, 2 W.R, 297 , 
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(54) — Award— Irregularity of procedure — 

Objecton toaived by parties.— Any irregularity 
of prooedure may, aooording to tbe ruliDgs of 
the English Courts, be waived. Case where it 
was held that in attending and taking part in 
the proceedings, when and after witnesses are 
examined by one or two of the three arbitrators, 
in the absence of the others or other, the defen 
dants-respondents in this case waived any 
objeotion which they might have taken to the 
proceedings on this ground. MAUNG MYIN v. 
MAUNG YAN AUNG. U.B.R. 1897—1901, Yol. 
II, 21. (15 C. 319, R.) 

(55) — Award — Decree— Appeal — Waiver- 

Estoppel. — When the validity or legality of 
an award is questioned, an appeal lies from a 
decree passed in accordance with it. (25 C. 
141, F.) The examination of a witness by two 
out of three arbitrators in the absence of a 
third and the refusal of the arbitrators to exa- 
mine witnesses already examined amount to 
misoonduot within the meaning of s. 521, Civ. 
Pro. Code, 1882. (7 W.R. 269, 8 W.R. 171, 

12 M. 113, D.) Though an arbitrator may 
have been guilty of some irregularity in the 
course of reference, it will not vitiate the award 
if the conduot of the parties be 6uch as to show 
that they waive any objeotion on account of it. 
Waiver must be clearly made out, full know- 
ledge of the defeot must be proved, and where 
a party objected to evidence received in his 
absence, etc., his not receding from the refer- 
ence and allowing the remaining business to be 
transacted ex parte was not treated as an 
acquiesoenco in the irregularity. MA Ml TCJ 
v. MAUNG NAING, U.B.R. 1897—1901, Yol. 
11,14. (U.B.R. 1897— 1901, Vol I, 290, R.) 

[ Overruled , U.B.R. 1905, 4th Qr., Civ. Pro. 
Code, 40.] 

(56) — Award by arbitrator agreed upon by 
both parties — Undue influence of arbitrator— 
Burden of Proof. — An award, made upon an 
agreement to submit, to the arbitration of tho 
Collector of the District, a dispute respecting 
the boundaries of certain lands lying between 
two Zemindaries , upheld ; the agreement to 
submit to arbitration having been deliberately 
entered into, noted upon, and acquiesoed in by 
both parties ; the onwa probandi , that the 
consent of one of tho parties to the award was 
obtained by threats and the undue influence 
of the Collector lies upon the party, setting up 
that charge. THE ZEMINDAR OP RAMNAD 
V. THE ZEMINDAR OP YETTIAPOORAM, 7 M. 

I. A. 441. 

(57) — Arbitration— Rel usal by one of the 
arbitrators to act — Award passed by remaining 
arbitrators, if valid— Civ. Pro. Code , 1882, 
s. 510 . — Where a matter in dispute was referred 
to arbitration and one of tho throe arbitrators 
named by tho parties refused to aot, and an 
award is passed by the other two, held there 
was no valid award on whioh a Court could 
pass a decree. The oourse whioh tho Court 
should follow under suoh oiroumstanoes is that 
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pointed out by s. 510, Civ. Pro. Code, 1882. 
Sat Kumar v. atma Ram, A.W.N. 1888. 
60 . 

(59) — Arbitration — Two arbitrators appointed 
by each parly— Umpire— Umpire empowered to 
agree with one set of arbitrators or the other — 
Umpire awarding larger sum than either set — 
Effect. — In an action for dissolution of partner- 
ship and for an account, the parties agreed to 
a reference to arbitration. The plaintiffs 
appointed two arbitrators and tbe defendants 
appointed two, and it was agreed that if two of 
the arbitrators should differ from the other 
two, the question was to bo settled by an 
umpire, who should agree with the opinion of 
one set of arbitrators, and had no power 
beyond that. Tho plaintiffs’ arbitrators made 
no award. The defendants’ arbitrators awarded 
Rs. 6,757*15-3. whereupon tho matter went 
before the umpire, and ho awarded to the 
plaintiffs Rs. 7,357-15-7, and consequently did 
not agree with tho arbitrators who made the 
award. Held that the arbitration was futile 
and that the lower Court was wrong in treating 
it as a good arbitration. JANNAT BlBI v. 
ABDUL AZIZ, A.W.N. 1857, 197. 

(59) — Arbilrat\o>\ — Judgment affirming award 
— No opportuyiity afforded of substantiating 
objections— Appial— Civ. Pro. Code, 18S2 , s. 522 
— Whore oertain objections to au award alleged 
misoonduct and corruption on the part of the 
arbitrator, and others involved questions of 
faot and law, and the Judge overruled suoh 
objections without giving the objector any 
opportunity of substantiating them, and gave 
judgmont affirming the award. Held, that, as 
there was no judioial disposal of tho objeotions, 
the Judge was not competent to give judgment 
in the matter, and his dooree was a bad one in 
law, and an appeal lay therefrom, notwith- 
standing the concluding portion of s. 522 of the 
Civ. Pro. Cod'i. Ram MANOHAR MlSR v. LAD 
BEHARI MlSR, A.W.N. 1889, 16. 

(60) Arbitration — Illegal award — Judgment 
— Appeal — Effect of certain arbitrators resigning 
before enquiry completed . — Whore an award is 
illegal, an appeal against the judgment based 
thereon oan be maintained. Although it is true 
that the question referred to arbitration may be 
decided by a majority of tho arbitrators, still 
all tho arbitrators should bo present, or else the 
award will bo of no effect. In the present oase, 
two issues were referred to tho arbitration of 
four persons and an umpire. One of the issues 
only was determined by them, two of the 
arbitrators and tho umpire being of one opinion 
and tho other two of a different opinion. The 
Court thereupon returned the case to the arbi- 
trators, for a finding on the other issue. The 
finding was returned by tho umoire and tho two 
arbitrators who agreed with him in tho first 
issue; and the other two arbitrators did not 
tako any part in tho matter, and in fact, gave 
in a formal resignation. Held, that the award 
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Arbitration— continued, 

8.— Miscellaneous —continued. 

Pr ° P0r * and that a decree cannot; be 

s:s: 5 o gamdh v - 

(61) Merger— Pro note accepted in full satis 
factxon of daim-Suit on pro-note dlmissed for 

—Sub*™ 1 st . amp -r Determin <*tion of all rights 

jiJm? ? mnt t ? onduet °f defendant! effect of — 

Cl*i t Z atW , n ~~ Dlsput * rising under indent 
Claim not recoverable at law A nm 

accepted by plaintiff in full settlement o? It 

olaims against defendant under an indent whioh 

contained an arbitration clause. Plaintifi sued 

defendant on the pro-note, but the suit waa 

?n^ffi 8ed f°. n th0 grouad th at tbe note was 
^sufficiently stamped. Plaintiff thereupon 

mirnn aa e *-F*rte reference to arbitration 
purporting to aot under the indent. The 
arbitrators delivered their award and plaintiff 
then sued defendant to have tbe awafd filed 

to 7h fi S r C0DLe ? ded f , or that, subsequent 

aHered u' T i°“ ° f th “ P r °- Qote ' defendant so 
, l 1 as , fc0 covert it into an instrument 
of higher value than it bore. Held, that as 

nhl.Dfl?- 8 P accepted the pro-note,’ all 

bli ga.ions and rights under the contract were 

ant miLh^r The Kl sub s e quent oonduot of defend- 
ant might possibly have furnished ground for 

a suit ,n tort, but it oould not revive the 

rights and obligations under the indent which 

Of th 6 e e “ort ,D ?M, i? / h8d r i0r t0 the oom '^on 
„.‘? e tor . t - Obiter dictum -.— The question 

whether a dealer should pay a claim which is 

cot recoverable at law is not a “ dispute 

arising under an indent,” and could not, there! 

lore, be referred to arbitration under the 

v!?Z s . e „ ot ,ndeat - Ewart Rysie and Co. v, 
TARACHAND Dhanraj, 9 Ind. Caa. 896. 

(62)— Award by majority— Minority aivino 
no opinion— Validity of award.- The award of 

°- f , arblfc J ator! '. where it is provided 

^ e<3e0 : S r Sh0Uld re5t with tha majority, 
is not invalid merely because no separate 

TCanwvaVIt 6 " b Q lhe dissen ting arbitrators. 

112 PR iHRa V ’ ,« T d H d HARBHAGWAN Dass - 
112 P.K. 1885. (55 P.R. 1882, D.) 

(63)—’ Arbitration — Objections to avjard on 
ground of collusion— Decree upon award — 
Appeal Gw. Pro. Code, s. 522.- No appeal 
lies from a decree passed upon an award of 
arbitrators under s. 522, Civ. Pro. Code, where 
misconduct of the arbitrators that was set up 
was disproved. MUHAMMAD Ismaid Khan 
v. Imam ali Khan, A.W.N. 1888, 131. [R. f 
18 A. 422, 5 O.C. 13.] L ’ 


A rbitratioa — continued. 

Miscellaneous — continued. 

vlf^7 A9r / ement t0 d iwn S e with appeal- 
validity of, ss. 523, 524. Civ Pm 

Contract Act, s. 28, exceptions 1 and 2 — a 
arbitratin' 3 ’ 'h' agreement to submit to 

arws 

™ £ SS K'„i- “• s 

tions 1 and 2 of q 9ft nf n . ^ i^xcep- 
not legalise miPh o 8 f * h Coafcracfc Aot do 
SITHaIa! 6 M 388 agr9em0nt - RANGA V. 

r 3® 

V - SANT M0 0 0K 0 E “ JE E?U E C: 


m)-- Application to remit award to abitra- 

ialn ime ,0r remis sion—Civ. Pro. Code , 
■ro5J, s 320 . — An application that an award be 
remitted to the arbitrators, in order that the 
proceedings, depositions, and exhibits in the suit 
which had not been submitted with it to the 
Court under Act VIII of 1859, s. 320, should be 
so submitted, ought to be made within ten days 
a ter the award ha3 been originally submitted ; 
otherwise if the award be good on the face of 


ft* tz 

Court-No objecZn d by AC p anCs~ Ed™-. f b P 

data for er finng a ?be ,t a d ward D ° t IVdV^ 

adoption of the award bv the CW?’ that the 

to an extension of time for a T amounted 
award to the date I J ? !'' 8 ' 1 ' ot tbe 

any objection to°the award^Th^mem 9 Wa ‘ ffed 
and DO then b withdrawn t hi t s 0r bad flrSt 

Kuar, 10 A. 137 = A W N 1 RRR B J? 4gwa NT 
R. P- C„ 409, b !) 888 ’ 28 ' < 23 W 

(63 )—Act VIII of 1859 c qo, . ... 
bu°t U d,d no e tmake b a deoVe^ 

t859 r ZlT^T ° l Ao^Vin 8 ^ 

amo 9 unt1f; tb d r c ; e h e e V*?? ^ ?° Ut ‘ ™ ^ 

(N.W.P. 1R68 p 353 p r ^,‘ 6 £ appealable. 

— S. 327 nf t’lFn n-’ F •' Per Spankie, J. 

only to thnsA 1V L ^ r0 * ^ 0( ^ e « 1859 applies 

t rati on ^Lf 3 , where the « f ^ence to arbi- 

denied that ™‘ tted > and not to oases where it is 

made Tn l. r refer8D , ce or the award was 
made. I Q suoh cases the enforcement of the 



199 


THE ALL INDIA DIGEST. 


200 


Arbitration — oontinued. 

8. — Miscellaneous— continued. 

award must be by suit. HUSSAINI BlBI v. 
MOHSIN KHAN, 1 A. 156. [D., 3 A. 427 ; R 

17 A. 21; Disappr 84 P.R. 1901, F.B. = 112 
P.L.R. 1901.] 

(69) — Civ, Pro. Code , 1882 % ss. 520, 591- 
Legality of order remitting awaid — Appeal — No 
finding on some issues — Illegality . — An order 
remitting an award 19 an interlooutory order 
under s. 591, and the legality of suoh an order 
can be challenged in an appeal from the ultimate 
decree passed on the merits. [F., 31 M. 345 = 

3 M.L.T. 315 = 18 M.L.J. 228 ; R. ,66 P.R. 1907 
= 159 P.L.R. 1908, 5 A.L. J.644 = A. W.N. 1908, 
242 = 4 M L T. 400 ; D., 31 M. 479 = 4 M L T. 
328 = 18 M.L J. 465.] An award which con- 
tains no finding on some issues on the ground 
that no evidence was let in with reference to 
them, but determines the whole matter in issue, 
is not illegal, and the award cannot be remitted 
for re-consideration. GEORGE v. VASTIAN 
BOWRY, 22 M. 202. 

(70 ) — Award of arbitrators — Decree not accord 
ing to award — Jurisdiction of . — Where the 
arbitrators direoted that the plaintiff should 
recover a certain amount to be realised from 
certain property mortgaged to the defendants 
and the Court passed a personal decree for tho 
amount against the defendant held that the 
Court could not pass a decree inconsistent with 
the award. GlRDHARI LALL V. IMRAT MUL, 
39 P.R. 1873. 

— Whole case entrusted to arbitrators — 
Costs — Power to award — Appeal — See ClV.PRO. 
CODE, 1908, s. 89, scb. II, r. 16 (2), 97 P.L.R. 

1909 = 111 P.W.R. 1909. 

— Award of arbitrators— 8uit for speoifie per- 
formance of contract of sale — Subsequent suit 
for possession — Maintainability — See ClV.PRO. 
CODE, 1908, O. II, r. 2, scb. II, r. 20, 4 N.L. 
R. 14. 

— Application by arbitrator for extension of 
period allowed for making award — Dismissal 
for default — Legality — See CIV PRO, CODE, 
1908, O. IX, r. 9. sch. II, r. 8, 29 P.L.R. 

1910 = 8 Ind. Cas. 224. 

--Application by parties to Court of first 
instance after reference by appellate Court — 
See CIV. PRO. CODE, 1908, O. XXI, r. 25. AAV. 
N. 1906, 221, 

— Agreement of parties to suit to rofer 
matters in dispute to decision of Court — Appeal 
against dooision of Court — See COURT, 10 C. 
W.N. 835. 

— Whether Judge has power to rofer disputo 
as to who should be tho guardian of a minor 

to— See Guardians and Wards act, 1890, 
86.11 (1), 13, 17. 46, 6 A.L.J. 101 = AAV.N. 
1908, 61 = 3 M.L.T. 203 = 30 A. 137. 

—Stipulation that award of arbitrator shall 
be aooepted as final — Validity — See HIGH 
COURT, JURISDICTION OF— BOMBAY, 11 Bom, 

L.R. 273 = 34 B, 13 = 3 Ind. Cas. 837. 


Arbitration— conoluded. 

8.— Miscellaneous— continued. 

—Father’s power as managing member to refer 
a partition question to — Award — Whether son & 
bound — See HINDU Law— PARTITION, 6 Ind. 
Cas. 123. 

See Jurisdiction of Civil Courts, 5 
w. R. Aot X, Rul. 13. 

— Appeal— Cardinal prinoiple in construction 
of submission to arbitration — See LETTERS 

Patent, High court, 1865 — Bombay, ll 
Bom. L.R. 1 = 1 Ind. Cas. 14=34 B. 1. 

— Effeot of award of— not filed in Court— See 
Limitation act, 1908. arts. 113, 120. 181, 

4 C.L.J. 162 = 33 C. 881. 

— Partition by— Whether binding on persons 
not parties — See PARTITION— GENERAL, 8 

Ind. Cas. 439. 

—Award of arbitrators when requires registra- 
tion— See REGISTRATION ACT, .1908, ss. 17, 

49, 71 P.R. 1906=111 P.L.R. 1907. 

— Setting aside an award for arbitrator’s 
misconduct — High Court’s powers of revision — 
See Revision— General, 5 a. 293= a. W. 

N. 1883, 39. 

See SPECIFIC RELIEF ACT, 1877, ss. 21, 39, 
U.H.R. 1897—1901, Vol. II, 514. 

Sec TRANSFER OF CIVIL CASES. 6 W.R, 
290. 

Arbitration Act. 

See ACT IX OF 1899. 

Arbitrator. 

Sea Arbitration. 

See AWARD. 

See Civ. Pro. Code, 190S, sch. II. 

(1) — Resignation, retracting of. — An arbitra- 
tor has full power to retract hie resignation 
of office before it is accepted. MAHARAJAH 

joy Mungul Singh v. Mohun Ram 
Marwaree, 15 W.R. 57. 

— Award — Validity — Delegation — See AR- 
BITRATION— POWERS OF ARBITRATORS, U. 
B.R. 1902 — 1903, Vol. II, Arbitration, p. 1. 

— Misoonduot of- See AWARD, 6 O.C. 13. 

— Reference to— See ClV. PRO. CODE, 1908, 
O. XX11I, r. 1, U.B.R. 1697— 1901, Vol. II, 
284, 286. 

Arohaka. 

— Arohaka mauaging affairs of temple— 
Presumption as to his being trustee as well — 

Sec Hindu Law religious Endowment, 
a M.L.J. 251. 

See Hindu Law Religious Endow- 
ment, 4 M. 391. 

Architect. 

See Contract— Breach of contract, 

19 M. 78. 


201 


THE ALL INDIA DIGEST. 


202 


Arh. 

u it ^ or ^6 a 8 e Construction of dooument— 
Mustaghraq” “ Rehan "-Power of sale in 
aetault not expressly given — See MORTGAGE 

1890 216 ° F M0RTGAGES - 13 A * 28 = A. W.N, 

Arhat. 

a e vi ^cial Small Cause Courts 

Act, 1887, soh. II, art. 39, 204 P.R. 1869. 

Arlat. 

See Mahomedan Law — Gift awn 

1905, 269 = 28 A. 261, ’ * W,N * 

Armenian. 

(l)~ln India . — Armenians in India, although 
Asiatics, are subjeot to the English Law. 

Mlas v - ASPHAR, 24 C. 216. (9 M.X.A. 

oS7, H.) 

Armenian Christian. 

-“Succession to property of Armenian 
Christian residing in Oadh at the time of the 
annexation —Lex Loci with reference to the 
English Law of Succession— Territorial Law 
of Oudh on the introduction of British rule— 

See Succession. 6 o.c. 305. 

Arras. 

~Sale of arms in execution of decree by 
Nazir of Court — Sale by public servant in dis- 
oharge of his duty— Indian Arms Aot, XI of 
1878, s. 1. ol, (6)— See ACT XI OF 1878, s. 1 
ol. ( b ), 9 B. 518. 

Arras Act. 

See ACT XI OF 1878. 

Army. 

— 8uit for debt against an offioer in the — 

See Limitation— General, a.W.N. 1897. 

203. 

Army School master. 

— Soldier — Cantonment Court of Small 
Causes— Jurisdiction — See SMALL CAUSE 

Court, Mofussil, Jurisdiction of— Ge- 
neral. 6 M.H.C, 83. 

Arrack. 

Agreement of partnership between licensee, 
to vend toddy and licensee to vend arraok — Rule 
prohibiting such agreement— Legality of agree- 
ment— See MAD. ACT I OF 1886, 24 M. 401. 

See MAD. ACT I OF 1886. s. 24 (e), 26 M. 
430. 

Arrangement. 

— Agreement. — An arrangement is not 
neoessarily an agreement. It is a preparatory 
measure or negotiation. CHABILDAS v Dayal 
Mavji, 6 Bom. L.R. 937. 

Arrears of Maintenance. 

See Crim Pro. Code, s. 488. 

See Hindu Law— Maintenance. 

See Mahomedan Law— Maintenance. 

Sea Maintenance. 

— Right to sue for— See Hindu Law — Main- 
tenance, 2 Bom, L.R. 945, 10 Bom. L.R. 


Arrears of Rent. 

See Landlord and Tenant. 

See Rent. 

Levy of, by sale of the oooupanov — See 
V 0F 1879 ’ 8 ‘ 56 ’ 8 Bo “- L.R. 360, 

—•due under sub-lease payable to lessor’s 
zamindar are debt-Liability to be attached 
and sold under s. 266, Civ. Pro. Code-See 

W KT fnno CODE * ^ 8 ‘ 60 * 5 A .L.J. 265 = A . 
W.N. 1908, 129. 

t- 7T 8u 11 to re oover— See INAMDAR, 5 Bom 
L.R. 700 = 28 B. 92. 

■—Exeoution of deoree — Transferable tenure 

bee Landlord and Tenant — Transfer 

OF TENANT’S INTEREST, 3 C.L R. 146. 

Limitation for suit to recover — See LIMIT- 
ATION ACT. 1909, art. 110, 6 Bom. L.R. 241. 

Arrears of Subscription. 

—to a newspaper, limitation for a suit to 
reoover— See LIMITATION ACT, 1908, art. 42, 

7 Bom. L.R. 190. 

Arrears, Sales of land for revenue. 

See ACT I OF 1845. 

Arrest. 

See attachment. 

See Civ. Pro. Code. 

See Execution of Decree. 

(1) Where arrest in exeoution has not been 
specifically objected to in the lower Court, the 
High Court will Dot interfere. DWARKANATH 

Doss Biswas v. Unnoda Churn Doss, 8 W. 

R* 318. 

^ 2) ^ Giv ' Pr0 ' Code ( Aci XIV °t 1882), ss. 245 
d37-A Execution ol decree. — Where notice 
has been issued to the judgment-debtor under 
s. 245-B, Civ. Pro, Code, to show cause why the 
decree should 'not be executed by his arrest and 
imprisonment, aDd he alleges some reason, and 
enquiry is made in Chambers under s. 337-A, 
the Court, when not satisfied with his reason! 
is bound unders. 337-A. to cause his immediate 

m Gubboy V- RAMDOYAL CHOWBAY, 

2 C, W.N. 588 9 

(3) — Arrest — Privilege— S. 642, Civ, Pro 
Code.— A plaintiff in a suit at Madras, a native 
of Patna, on reoeipt of a letter informing him 
that his presence was required at Madras, to 
prosceute his suit, left Calcutta and arrived at 

o »7 ° D the 24th October. Case posted to 
7th October was adjourned for seven weeks, 

and he therefore remained in Madras awaiting 
the disposal of the suit till 10th November 
when he was arrested. Held, he was privileged, 
under s, 642, Civ. Pro. Code, as a suitor, so as 
to be exempted from arrest. In the matter of 
Siva Bux, 4 M. 317. [ Not F. t 6 A.L. J. 912.] 

(4) Exemption from arrest— Defendant in 
summary procedure suit — Arrest under writ of 
Small Cause Court — Exemption therefrom 
governed by English law . — A party to a suit. 
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Arrest —continued. 

even though only a defendant in a suit under 
the summary procedure seotioDS of the Oiv. Pro. 
Code, that has not obtained leave to defend 
therein, is entitled to the privilege of exemption 
from arrest upon oivil prooesa both on hie way 
to. and return from, the place of trial. It is 
immaterial for tbo purposes of a right to the 
privilege, if the shortest routo home is abandon- 
ed in favour of a more convenient road. Where 
exemption from arrest under a writ of a Presi- 
dency 8mall Cause Court is claimed, the matter 
must be governed by the English Law and not 
by s. 642 of the Civ. Pro. Code, corresponding 
to which there is no section in the Small Cause 
Courts Act. In the mailer of BOORENDRO 
NATH HOY CHOWDHRY, 5 C. 106. 

(5) — Arrest and discharge of debtor — Re-arrest, i 
— D M. a prisoner for debt, having been dis- 
charged for non- payment of subsistence- money, 
the execution-creditor applied for a rule nisi 
for his re arrest, or for a new writ. Held that 

a prisoner, once discharged on non-pa>ment of 
his subsistence-money, cannot be re-arrested, 
nor can a new writ be issued against him for the 
former debt, and that the principle that no 
man shall twice be vexed on the same charge 
applies hero. Per Morgan, J. — That there may 
be a distinction between the words “release” 
and “discharge” in Act VIII of 1859, and that 
the arrest of the person is not the full satis- 
faction here that it is under English law. In 
the matter of DWARKALALL MlTTER, Bourke 
0. C. 109. 

(6) — Civ. Pro. Code , s. 612 — Exemption 
from arrest on civil process redeundo. —An 
insolvent, discharged and immediately re- 
arreeted on a warrant obtained by a judgment- 
creditor, is not privileged from arrest as beiDg 
on bis way back from Court, under s. 642, Code 
of Civil Procedure. 8AMARAPURI v. PARRY 

and Company, 18 M. 150, F.B. 

(?) Arrest and imprisonment, distinction bet- 
ween— Immunity from further process, created 
only by actual confinement. — The Oiv. Pro. 
Code preserves a distinction between arrest and 
imprisonment, and the immunity from further 
process is only generated by aotual confine- 
ment. E. Chengalraya CHETTI v. W. BUB- 
BIAH, 6 M.H.C. 84. [jF., 23 C. 128.] 

(8) Act XI of 1865, s. 18 — Defendant ex- 
amined as witness by plaintiff —Immunity from 
arrest. A defendant ia a suit who is sum- 
moned by and examined as a witness for the 
plaintiff is entitled to proteofcion from arrest 
on oivil prooesa during the time reasonably 
oooupied in going to. attending at, and return- 
ing from the place of trial. APPASAWMY 
Pattar V. P.E. Govindan NAMBIAR, 4 M. 
H.O. 145. 

(9) — Warrant of arrest, power of detention 
under — Illegal detention.— The warraut of 
arrest in execution of deoree empowers the 
Sheriff only to arrest the defendant in exe- 
cution, and detain him for suoh reasonable 
time as is sufficient to allow of his being 
brought before the Court, and having an 


Arrest — continued. 

opportunity of applying for his disoharge ; the 
detention of suoh prisoner by the Sheriff after 
suoh reasonable time, without further autho- 
rity of law, is illegal. In re SUMBOO- 
OHUNDER HALDAR ; III re DURGAPRASAD 
MlTTER ; In re Kakhal DOSS, Bourke 
O.C. 59. 

(10) — Civ. Pro . Code ( Act XIV of 1S82)- 
53 . 312 , 4S1 — Computation of period of imprison . 
ment in execution of decree— Imprisonment 
under arrest before judgment , period of , subse- 
quent to decree, to be taken into account in 
favour of judgment-debtor. — An arrest whioh 
commenced as one before judgment under 
s. 481 of the Civ. Pro. Code, becomes, after the 
decree, arrest under and for the deoree itself. 
Where therefore, the special period of limitation 
in the chapter of the Civ. Pro. Code, on arrest 
before judgment, viz., six months, which is 
imposed iu s. 481, terminates while the defend- 
ant is still detained under that section, and he 
i3 re arrested in execution under s. 336, the 
period of the prior imprisonment which has 
elapsed after the passing oi the deoree, must be 
counted, and, when that period plus the new 
period amounts altogether to six months, then 
e. 342 applies and the defendant must be 
liberated. The time to be counted is the time 
of actual imprisonment. GHANASHAMDAS 
GOORSAMULL V. JOHARIMULL KEDVRI 
NATH, 7 B. 431. 

(11) — Arrest, privilege from — Small Cause 

Court , Calculta % control of High Court over— 
Act X of 187?, s. 612 — High Courts, Crim.Pro. 
Code, Act X of 1875. s. 118 (c) . — Where a 
defendant in a suit in the High Court was 
arrested in execution of a decree of the Caloutta 
Court of Small Causes, while attending before 
an arbitrator appointed by the Pligh Court to 
take a leferenoe in the suit, it was held that he 
was privileged from such arrest while so attend- 
ing, and that the High Court had power to 
direct his release from oustody. Small Cause 
Courts in the presidency towns are subject to 
the order and control of the High Courts. In 
re JUGGESSUR HOY, 5 C.L.R. 170. (1 C, 78, 

EA 

(12) — Order for arrest before judgment , form 
of— Civ. Pro. Code, IS??, 1882, s. 187 11S59, 
ss. ?8 and 276) — Commitment in exectition 
of decree. — An order for the arrest before 
judgment of a debtor made in the form direct- 
ed by b. 78, Oiv. Pro. Codo, 1859, is, after 
judgmont has passed, a commitment in execu- 
tion of a deoree within the meaning of s. 276. 

hampersaud hoy v. Callachand doss, 

Bourke O.C. 428. 

(13) Court not cct?ipe(ent to release judg - 
merit-debtor once put in jail— Civ. Pro. Code , 
18S2, s. 319 Distinction betioeen arrest and 
imprisonment.- The Civ. Pro. Code does not 
empower any Court to release a judgment- 
debtor when ho has onoe been put into jail 
except as provided by s. 341 of the Code. The 
oiroumstanoe that, throughout the Code, the 
terms “ arrest ” and “ imprisonment ** are' 
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Arrest — continued, 

employed as denoting difierent things, and 
further, that in ss. 344 and 355 both “arrest” 
and “imprisonment” are mentioned where 
the provisions of the seotions are intended to 
apply in either case, precludes the interpreta- 
tion of the term “arrest” in s. 349 of the Code 
as including imprisonment. MAHOMED HUS- 
SEIN v. RADHI, 12 B. 46. 


(14)— Arrest under civil process of mofussil 
Court on Sunday , legality of. — An arrest under 
oivil process of mofussil Court on a Sunday is 

i D J h T l T S ^ 0Untry P ecfectl y legal. ANONYMOUS, 

4 M.H.C. App. Ixli. 

(lb)— Instalment -decree, arrest and imprison- 
ment m case of— Civ. Pro. Coae, s. dll .— In 
the execution of an instalment decree, it is not 
competent to the holder of the decree to get 
the judgment-debtor arrested and imprisoned 
separately for default in the payment of each 
instalment. S. 341 of the Civ. Pro. Cede, read 
in connection with the definition of a decree 
as given in the interpretation-clause, shows a 
clear intention on the part of the Legislature 
that the judgment-debtor should not be impri- 
soned more than once under the same decree 
pronounced by the Court as its adjudication of 
the rights of the parties. DAMODAR SHALIG- 
RAM v. MALHARI, 7 B. 106. 

(16) — Arrest of pilot brig— Privilege from 
arrest St. 21 & 82 Vic ■ c, 126. — A Government 
brig employed in supplying pilots to vessels at 
the Sandheads was arrested uuder proceeding 
in rem. Held that the brig, by 21 & 22, Vio. 
o. 126, had become the property of the Crown, 
and as such was entitled to the same exemp- 
tion from arrest as all other Queen’s ships, and 
that the proceedings in rem was therefore illegal. 

Brown v. the Pilot Brig “ Kedgeree ” 

1 Hyde 253. 

(17) — Civ. Pro. Code { Act X of 1877), ss. 2, 
230.— Execution by issue of attachment and 
arrest at the same time— Discretion of executing 

Court— Duty of Appellate Court.— S. 230 of Aot 
X of 1877 leaves it to the discretion of the 
Court executing a decree to refuse execution at 
the same time against the person and property 
of the judgment-debtor ; where, however, the 
exoouting Court makes such an order of refusal, 
such order being a decree within the meaning 
of 8 . 2 of the Code, an appeal lies therefrom 
and the Appellate Court is bound to consider 
whether the lower Court has exeroised its dis- 
cretion properly. CHENA PEMAJI v. GHELA- 

Bhai Narandas 7 B. 301. 

(18) — High Court's power to release prisoner 
committed to custody by P. S. C. Court— When 
a prisoner, committed to jail by a Presidenoy 
Small Cause Court in execution of a decree of 
that Court, is brought before the High Court in 
obedience to a writ of habeas corpus ad subji- 
ciendum, it is competent to the High Court to 
release him from jail on the ground that, at 
the time of his arrest, he was privileged from 
arrest. In the matter of OMRITOLALL DEY, 

1 C. 78. 


Arrest— continued. 

(19)— S. 341, Act XIV of 1882 (Civ. Pro. 
Code)— Circumstances under which iudgment- 
debtor imprisoned in execution of decree , obtain- 
ing release, immaterial— Court not empowered 
o arrest the judgment-deoior a second time 
under same decree.— The Civ. Pro.Code contem- 
plates as immaterial the circumstances under 
which a judgment-debtor, wbo is imprisoned 
in execuuon of a deoree against him, obtains 
his release. Under the Civ. Pro. Code, there 
is no power in the Court to order a second 
arrest of such judgment-debtor under one and 
tne same decree. In the matter of BOYLE 
CHUND Dutt, 20 C. 874. (12 C. 652, F.) 

[Not. F., 26 B. 652 ; D., 23 C. 128.] 

(20 )— Damages for arrest, suit for— Special 
circumstances under which maintainable. — The 
plaintiff must, in a suit for damages onaocount 
of injuries resulting from an arrest in pursuance 
of a deoree of Court, show that the original 
oivii aotion out of which the alleged injury arose 
has been decided in his favour ; that there was 
no reasonable and probable cause for the arrest, 
and that tha injury sustained was something 
other than what has or might have been com- 
pensated for by an award of the costs of suit ; 
that io faot there has been “ some collateral 
wrong” RAJ CHUNDER ROY v. SHAMA 
Soondari DEBI, 4 C. 583. [ R 19 B. 717.] 

(21) —S.S4 1 , Civ. Pro. Code , 1882— Judg- 

ment- debtor arrested and released immediately 
without being imprisoned— Second arrest.— 
Under 9 . 341. Civ. Pro. Code, the immunity 
of a judgment-debtor from a second arrest 
depends not only upon his having been arrested 
but upon his having been imprisoned under the 
arrest. RAJENDRO NARAIN ROY v. CHUN- 
DER MOHUN MISSER, 23 C. 128. (12 C. 662. 

20 C. 87 6, D.; 8 M. 21 , F.) [R. U B R 

1897-1901, Vol. II, 281.] L ’ 

(22) — Mahomedan debtor, arrest of, on a 
Sunday , not illegal— Lord's Day Act (XXIX 
Car 2, c.7j. The arrest of a Mahomedan 

fc ° r wlth iQ the original jurisdiction of the 
High Court on a 8 unday is not illegal.— Per 
Holloway. J .— The provisions of the Lord’s Day 
Aot (XXIX), Gar. 2 o. 7, do not apply in this 
oountry. Even if the substantive portions of 
the statute were applicable, it did not follow 
that e. 6 would be. The mode of exeoution of 
a judgment is exclusively determined by the 
Court oi prooess. Per Reman . J.— As between 
natives of India, the Lord’s Day Aot does not 

apply Param Shook Doss v. Rasheed- 
?2 D ~E 0WLAH b ahadoor, 7 M.H.C. 285. 

H lM°T A nil 6 ,^' W ' N ' 1908 ’ 43 = 5 A - L - Jl 106 

= 1 M.L.T. 211.] 

m\— Arrest in execution of decree— Practice 
— Delegation by Nazir to peon -Civ. Pro. Code , 
s ‘ 3^3 —Endorsement of particulars of arrest by 
Naib Nazir. —A Nazir direoted to arrest a judg- 
ment-debtor in exeoution of a deoree is not 
debarred, by anything in the Civ. Pro. Code,, 
from authorising a deputy to execute it for him t 
and the endorsement of the deputy’s name on 
the back of the warrant is sufficient prima fade- 
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Arrest— continued. 

evidenoe of the delegation. An arrest is not 
rendered illegal by the oircumstanoes that the 
endorsement of the execution of the warrant is 
made, professedly under 8, 343 of the Oiv. 
Pro. Code, by an offioer other than the one 
who was entrusted with its execution. Instruc- 
tions as to the manner in which Nazirs should 
delegate their authority to their deputies, and 
as to the oare to be exeroised in the selection of 
persons entrusted with the duty of executing war- 
rants of arrest. ABDUL KARIM v. J. BULLEN, 

6 A. 385 = A. W.N. 1884, 188. [Appr. 22C. 596.] 

(24) — Civ. Pro . Code , s 341— Arrest of judg- 
ment debtor— Discharge — Non-payment of sub- 
sistence allowance-Re-arrest.— The discharge of 
a judgment-debtor after arrest and before 
imprisonment, on account of the non payment 
of subsistence allowance by the oreditor, is no 
bar to the debtor being re-arrested. 8UBBA v. 
VENKATA, 8 M. 21. [F., 23 C. 128, 26 A. 317 = 
A. W.N. 1904, 22.] 

(25) - Civ. Pro, Code, ss. 336,344, 638— St. 11 
d 12, Vic t. c. 21 — Discharge of judgment-debtor 
arrested under decree of High Court— Where a 
judgment-debtor arrested in exeoution of a 
decree of the High Court in its Original Civil 
Jurisdiction and brought before the Court, 
claimB to be discharged on the grounds that 
he intends to apply to the Court to be doolared 
an insolvent, either under the provi°ions of the 
Oiv. Pro. Code, or of st. 11 and 12, Viot., o. 21, 
he is entitled to be discharged on complying with 
the conditions of s. 336 of the Civ. Pro, Code. 
Ex parte PlNSENT, 8 M. 276. 

(26) — Civ. Pro. Code , ss. 336, 341, 344, 349 — 
Judgment-debtor— D ischarge from imprisonment. 
— A judgment-debtor who is arrested can bo 
released on furnishing seourity under es. 336 
and 349. But if he is committed to jail, he can 
be dssoharged only under s, 341. In re QUARME 

8 M. 803. [F., 12 B. 46.] 

(27) — Married woman —Imprisonment for 
debt.— The Civ. Pro. Code does not exempt 
married women, against whom personal decrees 
have been made, from arrestor from being sent 
into oivil oustody, in dofault of payment of the 
amount decreed. LAKSHMANA v. KULLAMMA, 

9 M 99. 

(28) — Warrant of arrest — Imprisonment in 
jail not named in warrant— Effect.— Whore a 
sheriff’s offioer, of his own motion, delivered 
over to the offioer in charge of the Alipore jail a 
debtor committed to the Presidency jail, held , 
the imprisonment was unlawful, and the 
prisoner was entitled to be disoharged in oon- 
sequence. 8HAMSONNESSA BEGUM v. ANNE 
liOVE, 11 C. 527. 

(29) — Judgment-debtor arrested and imprison- 
ed in execution of decree— Fresh application for 
arrest* — A judgment-debtor onoe arrested and 
imprisoned in exeoution of a decree oannot bo 
again arrested under a fresh writ ofattaohmont 
on the same deoree. SECRETARY OP STATE 

for India in Council v. Judah, 12 C 652 
IF., 20 0. 874} D„ 23 G. 128, 26 B. 652.] 


Arrest— continued. 

(30 ) — Judgment-debtor arrested and discharg- 
ed — Subsequent alienation by him — Liability 
to re-arrest— Appeal against order of arrest . — A 
judgmeDt-debtor, arrested in 1871 and dieoharg. 
ed after his examination (his estate not being 
taken possession of), oannot be re-arrested in 
exeoution of the deoree for any subsequent aot 
of alienation. [ Not F., 1 Bom. L.R. 463, ] 
There is no appeal against an order of re-arrest. 
VENKATAKRISHNA V. COELHO, 6 M. 170. 

(31) — Arrest of master and part owner of ship 
where ship was lost— Repairs of ship, suit for 
price of . — In an action for repairs, where the 
ship had been lost, the Court granted an order 
for personal arrest of the defendant, the master 
and part owner, under s. 80 of Aot VIII of 1859, 
CHARRIOL V. COURTOIS, Cor. 123. 

(32) — Absconding debtor. -Where a defendant, 
against whose person an attachment in exeou- 
tion has been issued, absconded, a second 
attachment against his moveable property was 
granted, and the writ of attachment against 
tho person was not recalled. GREGORY v. 
HADJEE ESSUFF COONJEE, 1 Ind. Jur. N.S. 
244. 

(93 ) — Small Cause Court decree — Immediate 
execut ion — Refund. — In authorizing immediate 
exeoution of a Small Cause Court deoree, the 
Legislature did not intend that the debtor 
should bo protected from arrest until he oould 
return homo. Whero a judgment-debtor has 
paid the amount of a 8mall Cause Court deoree, 
he is not entitled to a refund merely beoause 
ho was arrested before he reaohed home. G. A, 
DEPENNING V. Debendronata MOITRO, 
9 W.R. 549. 

(34) — Re-arrest of judgment- debtor — No pefi- 
tion /rom deer ee- holder . — A Judge is inoom- 
petent to re-arrest a judgmoul-dobfcor without 
any petition or motion of tho decree-holder, 

8HIB Ram Mundul v. Ruhmutoollah, 
15 W.R. 68. 

(36) Contempt of Court — Arrest of party of t 
way to Court— Privilege— Writ of attachment. — 
Tho defendant in a suit was brought up in 
arrest under a writ of attachment for contempt 
in not having obeyed an order of tho High 
Court direoting him to give au aocount of, and 
pay into Court, certain money and property 
belonging tc the plaintiff in that suit. Ha 
was arrested on his way to Court to defend the 
suit. Held, that the dofondaut was noteutitled 
to be released, on the ground that his arrest 
took place when ho was on his way to Court. 
Being in oontompt, he had no privilege from 
arrest under a writ of attachment issued on 
acoount of that contempt. JOHN v. CARTER, 
In re A. M. Carter, 4 B.L R O.C. 90. 

See AOT VI OP 1888, 16 O. 85. 

See Attachment Before Judgment, 

1 N.W.P. 91. 

Order negativing exemption from— Appeal- 
ability— Power of Court to release— See ClV. 
PRO. Code, 1908. bs. 47. 135. 20 M.L.J.186- 
5 Ind. Cas. 909 = 8 M.L.T. 122. 
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Arrest — cone Xuded, 

— Non-paymenh of subsistence-money — 
Arrested person discharged from Court-hou8e 
Effect — Discharge from jail— See CIV. PRO, 
CODE, 1908, b. 58, 9 B. 181. 

—Release from — for non-payment of subsist- 
ence allowance — Right to re-arrest — See CIV. 
PRO. code, 1908, s. 58, 26 A. 317. 


Articles of Asioclatton — concluded , 

—Construction of— See ACT VI OP 1882, 
s. 61, 3 M L.T. 250 = 31 M. 66. 

Sec 8TAMP ACT, 1879, soh. I, art. 8, 22 
A. 131 = A. W.N. 1900, 15. 

Articles of War. 

See ACT V op 1869. 


— Application for arrest of judgment-debtor 
—Illness whether ground for refusing applica- 
tion — Discretion of Court to issue notioe to 
show cause against the application — See Civ. 
PRO. Code, 1908, s. 59. O. XXI, r. 37, 
14 O.C. 36 = 9 Ind. Cas. 746. 

— Returning from Court, what does not 
amount to — Exemption from arrest — See CIV. 
PRO. CODE, 1908, s. 135, cl. (2), 6 A.L.J. 912 = 
32 A. 3 = 3 Ind. Oas. 46. 

— Damages — and imprisonment of wrong 
person — Liability of person setting Court iu 

motiou— See Damages— Damages, Suits 
FOR, 8 M.H C. 38. 

—Arrest uuder satisfied deoreo by mistake of 
officers of Court — See FALSE IMPRISONMENT, 
9 B. 1. 

— Pardanashin lady, arrest of — Entry into 
zenana— Civ. Pro. Code, 1977, s. 336— See 
PArdanashin Woman, 7 C. 19=9 C.L.R, 25. 

See Pardanashin Woman, l B,L.R. F. B. 
31 = 10 W.R. F.B. 21. 

— Payment into Court to prevent arrest — 
Voluntary payment — See PAYMENT INTO 
COURT, 4 B.L.R. App. 25 = 13 W.R. 29. 

S*e Subsistence Money, 4 M.H.C, 76, 

4 B. 65. 

— Arrest ia execution of decree— Warrant 
initialled and not signed by proper officer — See 
Warrant, 8 A 293 = A.W-N. 1886, 106. 

— Suit for damages for breach of contract — 
Arrest under s. 477, Civ. Pro. Code (1882) of 
defendant before judgment — Summons not 
served on defendant — Application for withdrawl 
of suit under s. 373, Oiv. Pro. Code, 1892 — 
Objection by defendant — Procedure — Seo 
Withdrawal of Suit, 15 b. 160. 

— Civ. Pro. Code, s. 163— When warrant of 
arrest miy be issued to a witness not appearing 
after summens — See WITNESS — DEFAULTING 
Witness, 5 M.H.C. 104. 

Arrest before Judgment. 

See Civ. Pro. Code. 1908, s. 95, 
O. XXXVII, rr. 2, 3, 18 B. 717. 

See Civ. Pro. CODE. 1908, O.XXXVIII, rr. 1 
(6), 2, 5 B.L.R. 215 = 13 W.R. 278. 

Arrest of Ship. 

See SALVAGE, 17 C. 84. 

Articles of Asaoolation. 

See company— articles of association 


And Liabilities of Shareholder^^ ^ 

c. n— u 'S* ' ’ r irt 

Hirh Court 


Artificer. 

See ACT XIII OF 1859, 4 B.L.R. App. 1. 
Artizani. 

See Company- -Formation and Regis- 
tration, I B. 550. 

See Ejectment, Suit for, 43 P.R. 1839. 

Ascetics. 

r Tru o 0fc for ^Hgious purposes, what consti- 
tutes— Succession to property of Hindu reli- 
gious mendicant, who is not hermit or— See 

Hindu Law— Inheritance, 3 O.C. 281. 

Succession among ascetios — See HINDU 
LAW— INHERITANCE, 4 C. 539 = 6 C.L R. 28. 

H™ ( U , d ; a “ CQfc : 0 ~ DaVnlUti0Q of P^perty— S ee 

HINDU LAW — INHERITANCE, 22 M. 302. 

Order of Nihangs in Gorakhpur — Succes- 
sion to property of number— Necessity of prov- 
mg that deoeased was a member of the order 

iQ? e6 o, H i INDU Law— Inheritance, 16 a. 

191 = 21 1. A. 17, P C. 

See Hindu Law— Inheritance, 5 N.W.P. 

uOi 

Observations on the origin, growth and 
functions, of mutts and ascetic orders in India 

bee Hindu Law— religious Endow- 
ment, 10 M. 375. 

' Application for administration by preoept- 
or s preceptor — Custom, Proof of— See 

LETTERS OF ADMINISTRATION, 28 0. 608=5 

C.W.N. 873. 

Assam, 

—Land in Assam— Declaration of title — 
Jurisdiction of Civil Court — See JURISDICTION 

of Civil court, 7 c. 437 = 9 C.L.R. 218. 

— Oooupanoy-right in— Pykes— Their rights 
and privileges — See RIGHT OF OCCUPANCY— 

General, 15 0. 100. 

Assam and Bengal Laws. 

See Ben. act VII OF 1905. 

Assam, Bengal and Agra Civil Courts. 

See ACT XII OF 1887. 

Assault. 

(1 )— Assault by parties in concert— Common 
cause of action . — An assault by parties acting 
together as to time, plaoe and assault, is a 
single act and the oause of aotion common to 
aH the parties. RAMESSUR BHUTTACHAR- 

NARADS— CH^pKERBUTTY, 14 

v* a.ul, mT 



* ' ' ~ V - 
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Aiaault — concluded. 

(2) — Suit for compensation — Damage lor 
assault — Criminal prosecution. — A person who 
is assaulted can pursue his oivil in addition to 
his criminal remedy ; but if punishment in 
persou has beeo resorted to, that must always 
be an important element in mitigation in 
subsequently estimating the amount of penalty 
ro be inflicted in pocket. MlSR RAMJI v. 
Jiw.an Ram and Kidar NATH v. Misr 
Ramji, A.WN. 1881, 131. 

— for— Heating with ehce—See DAMAGES— 
DAMAGES. SUIT FOR. 6 C.W.N. 915. 

— 8uit to reoover damages for assault — See 

Damages— Damages, Suits for, A.W.n. 

1893, 62. 

See Damages— Measure and Assess 

MENT, 6 W.R. 95. 

See Execution of decree— Mode of 

EXECUTION, 3 M.I.A. 164. 

— Insult— Suit for damages — Cause of action 
— Limitation — See LIMITATION ACT, 1908, 
arts. 22, 36, 120, 6 lnd. Cas. 124. 

Suit for damages for, misjoinder of parties 
and causes of aotion — See MISJOINDER OF 
PLAINTIFFS AND CAUSES OF ACTION, 3 Bom- 
L.R. 878 = 26 B. 259. 

See SPECIAL OR SECOND APPEAL- 
SMALL CAUSE COURT 8U1TS, 4 B.L.R, A.C. 
31 = 12 W.R. 477. 

Assessment. 

See Landlord and Tenant. 

See Rent. 

See Revenue. 

(1) — Exemption from,— Where lands are con. 
tinued to an Inamdar and his lineal male des. 
cendants, freo^ from assessment, the Govern- 
ment are not debarred from levying assessment 
when the lands pass to a third person. 

Mahadev v. Secretary of State i Bom 
L,R. 528. 

( 2 ) — Payment of, by mortgagee.— Apart from 
Bpeoial stipulation, a mortgagee is under no 
liability to pay assessment as between himself 
and his mortgagor ; and if ho does pay it for 
the purpose of preserving his seourity, then he 
is ordinarily entitled to add that amount to hia 
mortgage-money, and to require that he should 
be paid it before ho can be redeemed. Whore 
the mortgagee agrees to pay a certain sum as 
assessment and the assessment is subsequently 
increased, he is entitled to add the amount of 
the excess payments so made to his mortgage 

seourity. NlLAWA v. Krishnappa, 8 Bom, 
L.R, 350. 

(3)— Suit for arrears of.— An Inamdar suing 
for arrears of assessment is not entitlod to a 
charge on the lands of, but only to a money, 
deoreo against, the occupants ; hence/ no por- 
sonal deoree oan be passed against an ocoupant 
in respeot of assessment for the years previous 
to his coming on the holding. VlNAYAK v. 
LAKSHMAN, 5 Bora. L.R. 700 = 28 B. 92. PF 
6 Bom. L.R. 423.] *' 


Assessment— continued, 

(4) — Levy of— By Government. — Where the 
grantee on the assuranoe of the assessment 
being kept at a fixed amount undertakes to 
keep an embankment in repair and expends his 
money thereon, it is not open to the Govern- 
ment to levy furthor assessment on his lands. 
SECRETARY OF STATE V. DATTATRAYA, 

3 Bom. L.R. 923 = 26 B. 271. 

— Non-paymeDt of — Forfeiture consequent 
upon non-payment — Re-grant of the lands to 
the holder — Relation between the mortgagee of 
the first holding and the holder under the re- 
grant 1 — Stfe ACT V OF 1879, r. 56, 8 Bom. L. 
R. 360 = 30 B. 466. 

See BEN. ACT IV OF 1876. ss. 75, 77, 79, 
7 C. 322 = 9 C.L.R. 193. 

— of tax by Municipality — Jurisdiction of 
Civil Courts to review same — See BEN. ACT 

III OF 1884, ss. 85 (a), 87 (d), 116, 12 C.W.N. 
709 = 7 O.L.J. 631 = 35 C. 859. 

— Suit to cancel an — by a Municipality — 
See BEN. ACT XII OF 1884, S3. 113, 116, 21 C. 
319. 

— Owner of building required to set it back — 
Corporation to make full compensation to — 
Assessment of compensation — “Any damage 
ho may sustain— See BOM. ACT 111 OF 1872, 
14 B. 292. 

—Prohibitory— See MAD. ACT II OF 1864, 
27 M. 386. 

See MAD. ACT I OF 1876, s. 7, 26 M. 389. 

— Liability of Distriot Forest Officer to be 
assessed by Municipal Counoil— See Mad. ACT 

IV OF 1884, soh. A, 25 M. 747. 

— Voluntary payment of, by plaintiff for his 
own benefit and merely to forestall the defend- 
ant, does not give him a right to sue for the 
payment— See CONTRACT ACT, 1972, ss. 69, 
70, 1 Bom. L.R. 371. 

of damages may be approximately stated 
in plaint with offer to pay additional Oourt-fee 
if more damages aro found due— S. 50, Civ. 
Pro. Code does not prevent it — Se6 COURT 

Fees act, 1870, s. n, 17 M.L.J. 625. 

of damago3, principles regulating— See 

Damages— Damages, suits for, 6 C. L. J. 

398. 

Sale of zunindari land for arrears of 
revenue and purchase thereof by Government— 
Irrigation from existing source, right to, by 
way of easement — Government’s right to 
assess ryots in oooupation — See EASEMENTS 
ACT, 1882, s. 13, 26 M. 51. 

— Increase of, after hundred years— Legality 

> Grant— resumption of grants, 8 

M.JLjtTi 378. 

— Inherent right of Sovereign to assess 
revenue on land— Rate of assessment right ot 
Government to enhanoe— Foras— Toka land ii> 
Bombay — See LAND REVENUE, 9 B, 483. 
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Assessment— concluded. 

Unauthorized oooupation of Government 
land Levy of penal — Suit to recover payments 
made Necessity for proof of ooeroion — Limit- 
ation— See Limitation act, 1908, arts. 14, 
16, 13 M.L.J. 269. 

Liability of mortgagor to pay enhanced 
assessment — See MORTGAGE — USUFRUC- 
TUARY, 8 M.L.T. 420 = 7 Ind. Cas- 871. 

— Grant of — Consideration in shape of 

services rendered — Sale— Gift— Registration- 
See Transfer of Property act, 1882, 
ss. 56 [6) ib), 123, 12 Bom L.R. 9 = 5 Ind. Cas. 
599 = 34 B. 287. 

Assessment, Land Revenue, Madras, Act. 

See Mad. act I of 1876. 

Assessment of new lands, Amending Act IX 
of 1847, 

See Ben. ACT IV OF 1868. 

Assessor, 

See ACT X OF 1870. 

See ACT X OF 1870, 17 B. 299, 8 B. 553, 17 
C. 380, 10 C. 769. 

AiBeti. 

(1) — Government compensation for abolition 
of pilgrims’ tax^held to be assets, and to be 
divided among the grantees’ koirs. MAHA- 
RANEE INDERJEET KOOAR v. MUSSUMATH 
ISMUDH KOONWAR, 5 \S R. 14, P.C. = 10M.I. 
A. 329. 

— Administrator-General— Right of retainer 
in satisfaction of his own claim — See ACT VIII 
OF 1855, 2 M.HC. 255. 

— Suit for refund of — Realized in execution 
—See CIV. PRO. CODE. 1908, ss. 38, 39. 41, 
O. XXI, rr. 4, 5, s. 73, 1 C.L.J. 315. 

See Company— Winding up of Company, 
18 C. 31. 

— Whether an impartible estate is — in the 
hands of a successor for payment of debts 
contracted by a previous holder — See HINDU 

Law -impartible Estates, 16 M.L.J. 339 
= 1 M.L.T. 272 = 29 M. 453. 

— Decree against Karnavan — Undivided 
family— 3hare of deoaased Karnavan not assets 
in the hands of his sons— Tarward property 
not — in the hands of successor — See MALABAR 

Law— Joint family, 5 M. 223. 

Assignee. 

— Representatives of, if competent to carry on 
execution-proceedings— Conveyance authorising 
assignee to carry on all execution-proceedings, 
effect of — Rights of representatives of — See 

Execution of Decree— Miscellaneous, 

10 C.L.J. 396 = 3 Ind. Cas. 324 = 14 C.W.N. 752. 


Assignment. 

See Negotiable Instruments— Pro- 
missory notes— assignment. 

A)— Power-of -attorney to receive money 
becoming due. — A dooument authorizing a per- 
son to receive on behalf of another such sums 
as should beoome due in the course of execution 
of a oontract for work is a power-of- attorney, 
aod not an assignment. BHAGVANDAS 
KISHORDAS V. ABDUL HUSEIN MAHOMED 
ALI, 3 B. 49. 

(2 )— Defences in suit by assignee.— The 
defendant, in a suit by the assignee oan set up, 
against toe latter, all the defences that he 
would have had against the assignor, at any 
rate, those available to him up to the date 
wheu notice of the assignment was given to 
him. KANHAIYA LAL v. DOMINGO, 1 A. 

lUOt 

(2)— ’Executory Contract involving personal 
considerations — Assignment. — Rights arising 
out of a contract caunot be transferred, if they 
are coupled with liabilities or if they involve a 
relation of personal confidence NAMASIVAYA 

GURUKAL v. KADIR AMMAL, 17 M. 168 = 4 M. 
L.J. 31. 

T (4 )— Of decree for arrears of rent ~ Execution 
oy assignee —Bengal Tenancy Act, s. 148 {h)- — 
The mere faot of an assignment of a decree for 
arrears of rent having been made before the 
Bengal Tenancy Aot will not protect the assignee, 
who proceeds to exeoution afterwards, from the 
operation of s. 149 ( h ) of that Aot ; but execu- 
tion will proceed if, before that Aot came into 
force, the assignment had been recognised by 
the executing Court under s. 232, Civ. Pro. 
Code. KOILASH CHUNDER ROY v. JADU 
Nath Roy, 14 C. 380. {Cons., 1 C.L.J. 500.] 

Assignment by bond — Liability of assignor. 
Three bonds, two of them being hypothecation- 
bonds and the third a simple bond, were assign- 
ed to the plaintiff's predeoessor-in-tifcle for 
Rs. 300, with an undertaking on the part of the 
transferor toproduoe evidence to prove the bonds,, 
and to be responsible in case of any damage 
inourred. The transferor realized a certain 
amount as interest subsequent to the transfer, 
and the Claims on the hypothecation-bonds 
were reduced by the Court, and the olaim under 
the simple bend was dismissed altogether, but 
the transferee did not prefer an appeal. Held 
that the first Court was right in decreeing the 
claim of the vendee for the interest realized by 
the veodoc under one of the bonds subsequently 
to Its sale, and that, as he had not appealed as 
regards the simple bond, he was not entitled to 
realize that amount. HARDEO v. KlSHEN 
Lal, AWN, 1881, 90 

-Assignment of interest pendente lite — 
Civ. Fro. Code , 1882 , s. 372.— If a plaintiff in 
a suit sells his right to proseoute it, the pur- 
chaser must oarry on the suit in hi 3 vendor’s 
name. But if it is desired to bring the vendee’s 
name upon the record, the Court must be satis- 
fied that consideration had been paid and that 
there had been a bona fide transfer. In suoh 
oases, evidence of the necessary proceedings 



215 


THE ALL INDIA DIGEST. 


216 


Assignment— continued. 


Assignment— concluded. 


under e. 372, Civ. Pro. Code, 1882, having been 
taken must be adduced, and the preliminaries 
essential for giviog the vendee a title to oarry 
on the suit must be complied with. RAMJI 
Mal V. HAZARI Lal, A.W.N. 1883, 242. 

(V —Discharge of prior debt— Consideration 
for transfer — Remission part of the debt by 
assignor's creditor — Who is entitled to the bene- 
fit of the reduction. — Where a person transfers 
bis property, the consideration in part for. the 
transfer being the discharge of a debt due to his 
creditor, the assignee, and not the assignor, is, 
in the absence of anything in the nature of a 
contract, entitled to any remission made by the 
oreditor of the assignor. CHENCHURAMAYYA 
V. SUBBARAMAYYA, 9 M.L.T. 79. 


(8) — Mortgage— Suit on — Parties — One ~e - 
fendant , also assignee from another aefen- 
dant — Claim under assignmeni-Courts duty 
to adjudicate on — Assignee already party — 
Not necessary to be again made party as 
such. — Where, in a mortgage suit, tho assignee 
of a mortgage olaiming under an assignment 
made by a defendant in her favour was also 
himself a defendant and put forward his olaim 
as suoh assignee. Held, that tho Court was 
bound to adjudicate upon his olaim and that 
it was unnecessary to make him, who was 
already a party, again a party oxpreesly as 
assignee. SAMINATHAIER v. ADINARAYANA- 
SAMIER, 9 M L T. 410 = 9 Ind. Cas. 643. 


(9 )— Validity of, by way of mortgage— Con- 
ditional assignment — Assignee's right — Law 
applicable to the Punjab,— An assignment of the 
assignor’s interest in a certain sum due from a 
third party, “ until certain advances made by 
the assignee to the assignor had been paid off 
with interest, ” is a conditional assignment. 
And a oharge or a conditional assignment is 
not suoh an assignment as gives the assignee 
all the rights which, under the Judioaturo Act, 
he can have, only when the assignment is 
absolute, i.e., when it absolutely vests tho pro- 
perty in him. So, a person, to whom a non- 
negotiablo promissory-note is assigned by the 
payee, as seourity for a debt duo from the 
payee to the assignee, until the debt duo to the 
assignee remains unpaid, oannot, as suoh an 
assignment is only conditional, sue the maker 
of the pro note, in his own name, for: reoovery 
of the amount due on the note. (12 P.R, 1894, 
1 A. 732, R.) Neither the Judioaturo Aot nor 
the Transfer of Property Aot is, in terms, in 
force in the Punjab, and the Court is at liborty 
to adopt suoh provisions of the ono or the 
other, as appear to it to bo consonant with the 
general principles of law and equity. NlHAL 
CHAND v. ALI BAKSH, 9 P.R. 1907 = 41 P W 

R. 1907 = 28 P L. R. 1908, ’ ' 


(lO)--PZea of assignment without consider- 
ation—Benami transactions— Sham transaction 
—Fraud.— An assignee of a debt suing the 
debtor oannot be defeated by a plea of the 
latter that the assignment is without consider- 
ation. This principle has no application where 
che assignment is impeaohod not merely on the 


ground of being benami but on the ground of 
being a sham transaction, intended to defeat 
the provisions of an Aot and prejudioe the rights 
of the person so impeaching it. In suoh aoase, 
the transaction is substantially assailed on the 
ground of fraud. To oases like these the rule 
in Mulji v. Nathubhai, 15 Bom. 11 applies. 

Satu vithuji v. Dagdu Bhagu, 9 Bom. 
L.R. 462. 

(ID— Execution— Application in accordance 
with law— Assignment of decree by some of 
decree-holders to one of them — Refusal of those 
who did not assign to join assignee in execution 
—Failure to prove validity of assignment, effect 
of— Parties. — Some of the decree-holders in a 
suit assigned tho deoreo in favour of one of them. 
The others having refused to join the assignee 
in exeoulion. he applied for execution, making 
them defendants. Held, (1) that this was an 
application in accordance with law ; (2) that 
tho failure of the assignee-decree-holder to prove 
the validity of the assignment did not make 
his application any the less in accordance with 
law. VASHA KUTHIYAKATH UDUMAN 
HAJEE v. ASHI KADAKATH MAMIKUTTI, 5 
Ind. Caa. 120. (12 M.L.J. 348, R.) 

(12) — Assignment of decree — Order refusing 
recognition of — Appeal. — An appeal lies against 
an order refusing to rooognise an assignment of 
adeoroe. UNNAMaLAI AMMALv. KANDASWMY 

Madpanor. 6 Ind. Cae. 199 = 8 M.L.T, S6. 

(25 M. 383, F.) 

(13) —Transfer of Property Act [IV of 18b2), 
ss. 130 , 131, 131 — of debt — Recogni- 
tion of assignment by debtor-Notice of assignment 
to debtor Notice for payment of debt to assignee , 
conditioned on non-payment by the assignor— 
Notice by transferee as effectual as by assignor,— 
Au assignment of a debt lawfully due and owing 
by a person to the assignor binds tho debtor, 
who is thenooforward liable for its payment to 
the transferee. The debtor cannot refuse to 
reoogniso the transfer, provided he has notice of 
it, and payment to the assignor, after notioe of 
assignment will not absolve the debtor from 
liability to the transferee. If the debtor has 
paid the original oreditor before notioe of assign- 
ment, he oan plead suoh payment in discharge 
of his liability, although, at tho time of pay- 
ment, tho right had vested in the assignee. 
Notioe of assignment may have conditions or 
qualifications attaohed to it. Where the 
assignor notified to his debtor that the money 
due to him should be paid to his assignee, 
provided it was not paid already by the assignor 

imself : Held, that the notice was perfeotly 

f n ft9 * notio ° of assignment and did not 
entitle the debtor to refuse payment to the 

assignee if he knew that the assignor had not 

paid tho amount himsalf. Under a. 191 of the 

Transfer o Property Aot, the transferee oan 

sign the notioe if the transferor refuses to doeo t 

and he need not set out the ciroumstauoes under 

which he gives notioe. If the transferor givea 

an invalid notioe, the transferee is entitled to 

give a legal notioe, so as to prevent the 


217 


THE ALL INDIA DIGE8T. 


218 


Assignment— continued. 

original debtor from defeating the assignment. 
Obiter. — The Transfer of Property Aot does not 
lay down what the debtor is to do when the faot 
of the assignment or its validity and operation 
is in dispute, but there can be no doubt that, 
in such a oase, if he has received a duly signed 
notice of the alleged assignment, the only safe 
oourse for him is not to pay either of the claim- 
ants but to ask them to interplead. If he pays 
one of them he does so at his peril, and he 
will be obliged to pay over again to tho 
right person, if the person to whom he paid had 
no title. R. GOPALAKRISHNA lYER v. 
D. GOPALAKRISHNA IYER, 4 Ind Cai. 420 = 7 
M.L.T. 97 = 33 M. 123. (11 B. 1. R ) 

(141— Rights of third party to impeach— 
Assignment defrauding the third party. — Ordi- 
narily an assignment cannot be impugned by a 
third party when the assignor admits. But it 
is otherwise where the question is whether the 
transaction to which the assignment relates is 
colourable and intended to defraud that third 
party. GaurishanKar v. Hiralal, 12 Bom. 
L.R. 822 = 1 Ind. Caa. 957. 

(15) — Of debt — Plea that no valid assignment 

took place — Parties — Suit for dissolution of part- 
nership— Sale of outstanding debts ofpartnership 
before preliminary decree under s. 215 , Civ. Pro. 
Code, is invalid. — In a suit by the plaintiffs for 
recovery of money as assignees of the creditors, 
the defendants, the debtors are entitled to plead 
that tho plaintiffs arenot in faot or law assignees 
of the debts in suit. In order to have this clearly 
and satisfactorily tried and decided, the obvious 
course would be to join the original creditors as 
defendants. In a suit foe an account of a 
dissolved partnership, a decree should be passed 
under Civ. Pro. Code, s. 2)5, in accordance 
with form No. 132 in soh. IV ; and it should 
direct an account to be taken of the dealings 
and transactions between the parties, and of 
the oredits, property and effects due and belong- 
ing to the late partnership, aud it should 
direct the appointment of a receiver of the out- 
standing debts and effects. A sale of outstand- 
ing debts of the partnership cannot be legally 
ordered or carried out until an order, in accord- 
ance with s. 215, sch. IV, No. 132, Civ. Pro. 
Code, deoiding that there is to be a dissolution 
from a certain date, has been passed. Any sale 
so ordered would ipso facto fall to the ground 
if no decree for dissolution were passed, and the 
suit itself were dismissed. The purchaser under 
suoh sale would have no locus standi to sue the 
debtor. MUL CHAND v. PlYARE LaL, 77 P. 
L.R. 1903 = 23 P.R. 1903. (20 M. 313, R.) 

(1 6) — Lien on present and future property . — 
In equity there can be a valid assignment of 
property to be subsequently aeguired. THE 

National Bank of India v. The Delhi 
Cotton Mills coy., Ltd., 57 P.R. 1902. 

(17) — Of mulgeni tenure — Assignee's liability 
arises by transfer to him and not by obtaining 
possession— Transfer of Property Act, s. 109 (j). 
— The liability of the assignee from a lessee 
arises by reason of his privity of estate, and this 


f Assignment— continued. 

privity is oreated by the transfer to him, and 
not by his obtaining possession. Similarly, 
when the assignee in turn assigns over, his 
privity of estate ceases, and, consequently, his 
liability also ceases in respect of breaches of 
covenant committed after he has assigned over. 
This principle applies both to agricultural and 
non agricultural leases, although the Transfer 
of Property Act does aot apply to nn agricul- 
tural lease- SALDANHA v. SUBRaYA HEB- 
Bar^a, 17 M.L.J. 258 = 2 M.L.T. 363 = 30 M. 

410. U M.H.C. 21, 3 C.L R. 285, Not F ; 
17 M. 29b, R.) 


»18) Ly co-owner without obiection by others 
—Assignment of whole of the debt due to a shop 
Validity. — Where a co-owner acBigned the 
whole debt due to a shop to the plaintiff, and 
the other oo-owner who was made a party to 
the suit did not question the assignment, it 
was held, that, under such circumstances, the 
assignment was good for the whole amount. 

Mala i kolandai Chetti v. Royar pillai 

; 3 M L.T. 294. * 

! (19) — Assignment admitted by assignor — When 

can be impugned by c. third parly— Pleadings. 
— Ordinarily, an assignment cannot be im- 
pugued by a third party when the assignor 
admits it. But a third party is entitled to 
impugn it when the transfer is a colourable 
one and has been entered into with the object 
of defrauding him. JWaLa PRASAD v 
Bharat Singh, 10 Ind. Cas. 226. 


See ACT XXIII OF 1871, s. 12, 6 A. 630 = 

A W.N. 1884, 209, 7 A. 886 = A.W.N. 1885, 
28 1 * 

— Suiton a promissory-note— Suit by assignee 

Assignment found to bo not made in fact 
— Effeot— See Act X OF 1873, 3 M.L.T. 163. 

. —Assignment of Government revenue — 

Rights of assignee — See MAD. ACT II OF 1864, 
7 Mi 258# * 


ATX lU-LLlCiil \] 


made over to Municipality— Suit bv Municipal 
ity on a mortgage document belongin'* « 0 
trust — Maintainability of suit on document 
without assignment in writing— See Mad Apt 
IV OF 1884, a. 26, 3 M.L.T. 241-81 M.‘ u * 

—Assignment pendente life — Addition of 
assiguee as co-defendant after period of limit 
aiiou, effect, of — See PUN Act XVI op isq?" 
ss. 53. 60, 3 P.R. 1907, Rev. = 4 P.W R 1907 ’ 
Rev. =44 P.L.R. 1908. 

— Aot IV of 1900 (Punjab descent of j a gj rs ) 

s. 3, cl- 3-Suh-a?signment— Liability to be 

attached in execution— See Pun. Apt TV nr 
1900, s. 8 , el. 3, 117 P.R. 1907. 

—of Government revenue— Rights of assignee 
— See U.P. ACT III OF 1901, ss. 58,99^,11* 
L.J. 534. ' 


— Assignment by mortgagee of mortgage-deb* 
without consideration— Benamidar’s right to 

sue on such assignment— See BENAMI Tran* 
action— General, 12 C.W.N. 409 
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— Endorsement on bond “the balance due 
should be paid into the hands of my son, ” 
whether cau be treated as assignment of bond 
— Assignee’s right of suit — See Bond, 1 Ind. 
Cas. 212. 

— Rights of third party to impeaoh — See 
Champerty, 8 A.L J. 652. 

— Rights of assignee of decree — See CIV. PRO. 
CODE. 1908, ss. 47, 49, 0. XXI, r. 2, 7 Ind. 
Cas. 55 = 12 C.L.J. 312. 

See Civ. PRO. Code, 1908, s. 58, 9 B. 179. 

See ClV. PRO. CODE, 1908, ss. 64, 73, 15 C. 
771. 

See Contract — Illegal Contracts, 

13 B. 42, 99 P R. 1901. 

— of oontraot — See CONTRACT — MISCEL- 
LANEOUS, 9 Bom. L.R. 114. 

— Contract to assign pattas — Legality of con- 
tract of insurance — See CONTRACT — MISCEL- 
LANEOUS, 3 M.L.T. 393. 

— of personal oontraot without promisor’s 
consent— See CONTRACT— MISCELLANEOUS, 
17 C. 115. 

See Debtor and creditor, l Hyde 178, 

1 Agra 79. 

See Decree — Decree, Construction 

OF, A.W.N. 1883, 198. 

—Distinction between attachment and as- 
signment of decree— See EXECUTION OF 

decree— Miscellaneous, 6A.L.J. 564 = 2 

Ind. Cas. 626. 

See EXECUTION OF DECREE— MISCEL- 
LANEOUS, A.W.N. 1881, 101, A.W.N. 1883 
262. 

See Guardian — Duties and powers of 

GUARDIAN, 12 B. 686. 

—Joint family property— Mortgage by father 
alone— Transferee from father acquiring title 
by adverse possession— Right to question vali- 
dity of mortgage— See HINDU Law— ALIEN- 
ATION, 8 A.L.J, 901, P.B. 

— Deposit of polioy as seourity for debt— 
Subsequent assignment of polioy to another 
creditor— Priority— See INSURANCE, 12 Bom 
L.R. 717 = 7 Ind. Cas. 952. 

—of leato See LEASE — MISCELLANE- 
OUS, 7 Bom. L.R. 313 = 29 B. 391. 

—Limitation— Miuority — Right to suo— 
Personal exemption— by minor— See LlMITA 
TION ACT, 1908, ss. 6, 8, A.W.N. 1901, 12. 

—Assignment -pendente fife— Addition of 
assignee as co-defondant after poriod of limit- 
ation, effeot of— See LIMITATION ACT 1908 
s. 22, 3 P.R. 1907 = 42 P.W.R. 1907 = 3 P L R 
1908. 

— Fraudulent, of debt not really existing— 
Assignee whether bound to assume non-exist- 
cnoe of debt as set forth iu debtor's written 
statement— See LIMITATION ACT, 1908, arts. 

62, 95, 97, 18 M.L J. 19 = 31 M. 230 = 4 M.L. 
T. 80. 


— Claim merged in judgment— Assignment 
of right under judgment whether original cause 
of action be alienable or not — Assignment of 
deoree for maintenance — See MAINTENANCE, 
14 C.W.N. 918=12 C.L.J. 130 = 6 Ind. Cas. 
826. 

—of invalid mortgage— Rights of assignee 
as against mortgagor and subsequent mort- 
gagee for consideration — Scope of s. 53, Trans- 
fer of Property Aot— See MORTGAGE- 
GENERAL, A.W.N. 1908, 116 = 5 A.L J. 305 = 
30 A. 297. 

— Assignment of mortgage, amount of const- 
deration of, for the purpose of registration— 

See Mortgage— General, 8 B. 610. 

S>e Mortgage- General, 4 a. 462 = a. 

W.N. 1882, 106. 

See Mortgage — Redemption, 4 O.O. 

210 . 

— by mortgagee for lesser consideration — 
Right of assignee to recover entire amount 
due to his 'assignor — See MORTGAGE— USU- 
FRUCTUARY, 8 M.L.T. 420 = 7 Ind. Cas. 871. 

See Mortgage— Miscellaneous. 2 C.L. 

R. 18. 

—of hundi — See NEGOTIABLE INSTRU- 
MENTS— HUNDIS, 1 Ind. Jur. N.S. 247. 

— of property in promissory-note, whether 
oan be effectively made on mere delivery of it 
to plaintiff, for a suit to bo filed on it, for no 
consideration — Sec NEGOTIABLE INSTRU- 
MENTS— PROMISSORY note— General, 14 
Bar. L.R. 25. 

— Endorsement on pro note — Intention to 
effeot a transfer— See NEGOTIABLE INSTRU- 
MENTS— Promissory-Note — General, 1 
M.L.T. 329 = 16 M.L J. 554 = 30 M. 75. 

— Promissory-note payable to two persons— 
Endorsement by one payeo in favour of the 
other — Suit by endorsee as suoh — Right of 
endorsee to sue as assignee of chose in aotion 

Admissibility of endorsement as evidonoe of 
assignment — See NEGOTIABLE INSTRUMENTS 
ACT, 1881, s. 51, 24 M. 654. 

of business of firm — Liability of assignee 
for debt not shown in books of firm— See NO- 
VATION, A.W.N. 1881, 52. 

—Money-bond — Boyia fide — Assignor if liable 
to bo mado party to suit by assignee to enforoe 
bond See PARTIES TO SUITS— GENERAL, 
1M.H.C. 140. 


See Parties to suits— adding parties 

TO SUITS. Marsh 251 = 2 Hay 111. 


See Registration Act, 1903, s. 17, 1 B, 

267, 2 B. 97, 3 B. 312, 23 C. 450. 


—Determination of validity of, after notioo 
to parties— Effeot— See Res JUDICATA— 
General, 7 M.L.T. 224 = 6 Ind. Oas. 286. 

R * aHT op suit— contracts, Suits 

ON t 15 0. 1, 
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8 104 A p P B ACT ’ 1879 ’ 8Ch ‘ 1 ’ art * 44 (6) ’ 

—Assignee of property mortgaged not a 
debtor See SUCCESSION CERTIFICATE ACT 
1889, s. 4, 19 C. 336. 

of trade-mark without the business oonfers 
no right — See TRADE MARK, 13 C.W N. 82 = 
4 Ind. Cas. 318. 

—of executory contract, legality and valid- 
ity of— See Transfer of property act 
1832, s. 3, 30 C.W.N. 755 = 33 C. 702. 

—Hindu reversioner’s contingent right— 
Assignment of suoh right — See TRANSFER OF 
Property act, 1882, s. 6, 25 C. 778. 

of mortgage-right pending suit on mort- 
gage Insufficient attestation of the mortgage- 
deed— Disoovery of this defect after assignment 
—Suit by assignee for refund of purchase- 
money— Special coveuant protecting assignor 
from liability — See TRANSFER OF PROPERTY 
ACT, 1882. ss. 55, 59, 1 M.L.T. 416 = 17 M.L. 
J. 167 = 30 M. 284. 

“"Dease— Liability of assignee for rent — 
When oeases — See TRANSFER OF PROPERTY 
ACT, 1882, s. 108 (;). 14 C.W.N. 831 = 12 C.L. 
J. 256 — 37 C. 683 = 7 Ind. Cas. 198. 

— Notioe of assignment of debt, object and 

effeot of— See Transfer of Property 
ACT, 1882, s. 131, 10 A. 20 = A.W.N. 1887, 270. 

See Transfer of Property act, 1882, 

s. 131, 10 M. 289, 12 C. 505. 

of a right to recover subscription — Right 
of holder of a charge — See TRANSFER OF 

Property act, 1882, s. 134, 7 M.L.T. 125 = 

5 Ind. Cas. 834. 

Right of assignee of actionable claim, to 
recover only prioe aotually paid — See TRANS- 
FER of Property act, 1882, s. 135, 9 A. 
476 = A.W.N. 1887, 67. 

— Assignment of mortgage for less amount — 
Right of assignee to lien for larger amount — 

See Transfer of Property act, 1882, 
a. 135, 22 M. 301. 

— of foreign judgment — Right of assignor to 
whole amount of judgment-debt — Transfer of 
Property Act. IV of 1882, s. 135. ol. ( d ) foreign 
judgment whether covered by — See TRANSFER 
of Property act, 1882, s. 135, 23 M. 449 = 

10 M.L. J. 77. 

— Fiduciary relationship — By married womau 
— See Trustee, Bourke O.O. 292. 

Assignment in trust for Creditors. 

(1) — Assignment by debtor of property to trus- 
tees — Effect — Subsequent attachment. — A bona 
fide assignment by a debtor of his entire pro- 
perty to trustees for the benefit of his oreditors 
divests him of any interest whioh can be the 
subject of attachment subsequently issued in 


Assignment In trust for Creditors — continued • 

execution of a deoree against suoh debtor, until 
the trusts of the deed of assignment have been 
oarned out. BAMANJI Manikji et at v. 
NAVROJI PAIiANJI, 1 B.H.C. 233. [R , 10 B. 
H.C. 327, 3 Bom. L.R. 905.] 

Assignment of Administration Bond. 

See Guardians and Wards act, 1890, 

88. 35, 36, 37, 7 Bom. L.R. 803 = 30 B. 164, 
Assignment of chose in-action, 

See Assignment. 


See assignment of decree. 

See Transfer of Property act isrq 

ss, 131 to 135. ' 

(l)-Purchaser of defendant's interest alter 
decree of lower Appellate Court in plaintiff's 
favour Right of Purchaser to prefer special 
appeal. The plaintiff sued the defendant for 
khas possession of land and got a decree in the 

'hrri e ht PPel lf- 0 f C ° UCt ’ Tw ° ^ a y s after this, 
-he rights and interests of the defendants in the 

property were sold in Court auotion • and the 

High c:arr with d t a ^ ^ 

High Court, Without joining the defendant as 

oouW 7 not aPpe f • Held ' that the Purchaser 

ioi nin e the A ’ the ap P 6aI without 

joining the defendant as a oo-appellant or 

oo-respondent. Gajadar Prasad v Ganesh 

TEWARI, 7 B.L.R. 149 = 13 W.R. i8 V g GANESH 

(21 —Transfer of Property Act. ch. VIII 
fj ^t-Contract Act, s . 60 — Assignment— 
J/ofxce Plea o) settlement.— Aa assignment of 
a chose m action cannot affect the “rigid 

itsBlf notice of asei.eiaeot. Where, w’ 8 . wit 
by an assignee against the original debtor the 

wii,h r the adS settlement of the debt in question 
with the assignor and want of notioe the 

Court before going into the question wither 

he had notioe of assignment or not must firlfc 

ff e i 0 t d find?fh her th6re WaS at)y BUOh SBU ><™ent"; 
if it finds there was no suoh settlement, notioe 

is immaterial. The Contract Aot had no bear 

mg on the assignment of debts, and though the 

Transfer of Property Aot was not in Orce in 

the Punjab, yet, the law applicable i! .i 

assignment of debts in rhe Punjab was thl 

if a * that contained in Ch. VIII and s 131 

° MA^K er KAm r p° Pe R rty AOt - jHOK1 RAM 
I D MALICK K AD AR BAKSH, 12 PR. 1894 

P-R- 1906. 9 P.R, 1907 ii r> p* 

1907 = 9 P. W.R. 1907.] ' 11 " * R ’ 

f ° r rent ~ m 0 U of assignee-decree- 

holder to carry on suit -Where an ex-parte 
holder the rSn - fc ^ ^ P ° Id by the de ^ ree ' 

holder, the assignee of the decree-holder may 

4 hS GU,t ins,ead °f the landlord. 

binode Beharee Mooeerjee v. Beer 
Narain Roy. 3 W.R. Act X, Rnl, 52. 

Promise by a debtor to pay money when 
received from his debtor not an assignment . — A 
promise by A, a debtor, to pay money to his 
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creditor when B, A’e oreditor, pays the amount 
due to A does not constitute ao assignment of 
the debt due by A to B. It simply holds out 
to the promisee the expectation that he will 
receive the money when paid by B. MOOL 
CHUND V. JaMYUT SINGH, 03 P.R. 1873. 
[Cihd. 60 P.R 1894 ] 

(5) — Equitable assignment of debt — Assignee 
entitled to priority over assignor's creditors . — 
Plaintiffs M and B, all these three made an 
agreement among themselves that M is to 
borrow money from plaintiff to enable him to 
carry out a ouildiog contract for B. and that 
whatever becomes due to M from B up to the 
20th December 1872 should be paid to plaintiff. 
Beforo that date and before any money was 
paid by B to M the defendant obtained a decree ! 
against M and attached what was due from B 
to M. Plaintiff sued to establish his right to 
receive the money from B. Held that the 
original agreement amounted to an assignment 
to plaintiff of B's debt to M and that ho bad a 
right to the money in preferenoe to the defend- 
ant. LAKHA v. SOBHA, 66 P.R. 1878. 

(6) — Money bond— Right of obligee to assign 
bond without obligor's consent. — A common 
money-bond may be assigned to any person 
without the consent of the obligor, and the 
assignee may sue upon the bond. KRISTNA 
CHETTI v. BALARAMA CHETTI, 1 M H.C. 
139. 

(7) — Purchaser of moiety of right to damages. 
—Where tho plaintiff purobased from a oertain 
person a moiety of whatever tho latter might 
obtain as damages from the defendants for tho 
breach of a contract. Held that suoh a transfer 
did not confer on the plaintiff a right to sue 
the defendants for a moiety of tho damages. 

Bhekaree Singh v. Muhossein ally, 

1 Hay 482. 

(Q)— Amalgamation of joint debt and personal 
debt. — A joint debt cannot be amalgamated by 
a colourable assignment with a personal debt, 
so as to give the assignee tho right to suo in 
respeot of both debts. SREEHURRY PAUL v. 
NILMONEY BEN, 1 Hyde 169. 

(9) — Wrongful attachment of property- 
Assignment of right to sue lor damages. — a mere 
right to suo for damages for injury caused by a 
wrongful act, such as a wrongful attachment, 
cannot be made tho subject of sale or assign- 
ment. Pragi Lal v. Fateh Chand, 5 A. 
207 = A, W.N. 1882, 219. 

(10) — Chose -in- action or actionable claim — 
Def ences in suit by assignee. — Suoh a pronoto 
is, however, an actionable olaira or ohose-iu- 
action, and oan bo acquired. And just as in 
England, Courts of equity allow tho assignee of 
a chose-in-aclion to sue in his own name, he can 
do so in this country, where the Courts are both 
Courts of law as well as Courts of equity. [F 
13 B. 42; R., 28 M. 544 = 15 M.L.J. 384, 9 P.r! 
1907 =>41 P.W.R. 1907.] The defendant, in 
a suit by the assignee can set up, against the 
latter, all the defenoes that he would have had 


Assignment of Ghose-ln-aetlon — continued. 

against the assignor, at aDy rate, those avaiL 
able to him up to the date when notice of the 
assignment was given to him. KANHAIYA 
Lal v. DOMINGO, 1 A. 732. 

(11) — Assignment of mere right to sue invalid 
— Public policy. — An assignment merely with 

a view to litigation, to a person who, but for the 
litigation, would have no interest whatever in 
| the subjeot-mattor of the assignment, was held 
invalid as against publio polioy. GOCULDAS 
JAGMOHANDAS v Lakhmidas Khimji, 3 B. 
402. (4 I. A. 46, R.) [Cons., 2 N.L.R. 17 ; D. r 

13 B. 42 ] 

(12) — Hindu Law — Assignment of debt — 
Right of assignee to sue in his own name. — Under 
the Hindu law, the assignee of a debt may sue 
the debtor in his own name. KADARBACHA 
Sahib v. Rangasami Nayak, l M.H C 180. 

[ F. t 13 B. 42 ; -lppr., 4 M.H.C, 176 ; R. t 9 
Bom. L.R. 114.] 

(13) — Assignment of— Practice — Rights of 
assignee— Lien, holder of — His rights — iu the 
praotioe of the Courts of this country, it is 
lawful to assign choses-in-aotion when there is 
neither fraud against individuals, uor special 
violation of the rules of publio polioy. The 
assignee of a claim for rents oan sue uuder 
Act X of 1859. Whore a factory is pledged as 
security for rent due ou a land, and tho persou 
having tho lieu obtains a decree and cannot 
realise the amouut duo under the decree from 
tho estate of the lessee or his assigus, ho must 
institute a suit in the Civil Court. HURRINATH 

Muzoomdar v. Messrs. Moran & Co., W. 
R. 1864, Act X, Rill. 127. [D. 27 C. 827 F.B.] 

(14) — Chose in action — Assignment. — Choses- 
in-aotion aro assignable in this country as also 
in England, although at law the assignee can- 
not sue in his own name. JUG MOIIUN LALL 
V.MUSSAMUT BUDDAM KOER, 9 W.R. 243. 

(15) — Suit to recover seer layid — Suit by 
proprietor — Civil Courts — Suit to enforce 
contract. — In a sulehnamah between B, the 
assignee of tho plaintiff, and tho defendant and 
a third party, it was agreed that as B held 
less seer laud than tho other two persons, there 
should bo an equal division between the share- 
holders within a certaiu time, aud in case no 
divisiou took place, that B should be entitled 
to damages. The plaintiff sued to recover 
possession of certain seer land and a certaiu 
sum as damages for the breach on tho contract. 
Held, that if tho suit was regarded as one 
brought by a proprietor, who had purchased a 
certain share, tho suit was not ooguisiblein 
the Civil Courts ; and that if ou the other hand 
it was a suit to onforco a contract made with 
B, which oontraot did not oouvoy any right 
in spooifio lands tho cause of action was ono 
not legally assignable. JURBUNDHUN SINGH 
v. 8HEORAJ SINGH, 8 N.W.P. 184. 

(16) — Purchaser of putnidar y s rights— Sale 
during ptndeyxcy of suit— Effect— Right of swif. 
—The purchaser of a putneedar’s rights and 
interests in a putnee sold during the pendenoy 
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-Assignment of Chose In action— continued, 

of a suit brought by the latter against his 
tenants acquires the putneedar’s right to carry 
on the suit. WILSON v. THE GOVERNMENT. 
12 W.R. 122. 

(17) — Title declared valid — Subsequent attack 
— Sale o/ decree— Execution by vendee— Rights 
of judgment- deb tor as against purchaser . — 
When a title has been declared valid, it cannot 
be attacked, on other grounds, which are not 
newly discovered, but which were available, 
and might have been taken when the former 
suit was under trial. If A has sold his decree 
to 3, and ratified it by his own admission in 
Court, it is not for the judgment-debtor to 
oontest the right of the purchaser to exeoute 
it ; his only valid plea would be payment to 
the original decree holder. SUNNOBURNESSA 
KHANUM v. Meher CHUND, W.R. 1864, 313. 

(18) — Decree-holder transferring interest to 
stranqer — Certificate —Filing of copy of decree — 
Purchaser — Presumption of genuineness of sale. 
— If a deoree-holder does not apply to a Couct 
to oertify a transfer of his interest to a third 
party, the Court oan take no notice of suoh 
trausfer. A decree holder applying for execution 
need not file a copy of hi3 daoree, and when a 
professed purchaser of the decree files a copy 
and the alleged deed of sale, no presumption 
arises as to the genuineness of the sale. 
KHETTUR MOHUN CHUTTOPADHYA v. 

Ishur Chunder Surma, it W.R. 271. [R., 

18 C. 639, 10 C. L. J. 396.] 

(19) — Assignee of decree— Admitting assignee 
to execution. — The Couct is not bound to 
admit the assignee of a deoree to exooution 
thereof. If there is no dispute, or if it oan 
deoide the dispute, it may admit him to carry 
on the decree. BlSHTOO CHURN BHOOSUN 
V. KISHEN Gopad MISSER, 13 W.R. 207. 

(20) — Act X of 1859 — Decree under Act — 

Assignment . — No law forbids the assignment 
of a decree under Act X of 1859. In the 
matter of JUNMEJOY MOOKERJEE, 14 W.R. 
219. [R., 1 C.L.J. 500.] 

(21) — Transfer of plaintiff's interest — Written 
statement — Transferee's appeal — Parties.— 
Where plaintiff’s iuterest has been transferred 
with his assent, and the written defence is 
afterwards put in without demur, the original 
plaintiff need not be associated with the trans- 
feree in an appeal by the latter. MONEE- 
ROODDEEN MOJOOMDAR V. PARBUTTY 

Churn Ghose, 19 W.R. 121. 

(22) — Purchaser of plaintiff' s right after suit 
dismissed — Appeal against dismissal — Joinder 
of parties. — The purchaser of plaintiff’s rights 
after a suit has been dismissed cannot appeal 
against the order of dismissal without joining 
the original plaintiffs as appellants. DHUN- 
NOO BOWDAGUR V. SUNNOO Bibee, 19 W.R. 
106. 

(23) — Queer e. — Whether the speculative 
purohase of a right of appeal oan be reoognized 
by a Court of Justioe where third parties pur- 
chase the rights and interests of plaintiffs in 

C. II — 15 


Assignment of Chose in action— concluded. 

a suit which is dismissed, and file an appeal 
in whioh they describe themselves as plaintiffs, 
appellants, together with the original plaintiffs, 
and the original decree is confirmed with costs : 
held that the purchasers take the ritks and 
liabilities of the plaintiffs from the commence- 
ment, including liability for all costs awarded 
against plaintiffs generally without limitation. 

Troyluckhonath Banerjee v. Brinda- 
I bun Chunder sircar Chowdhry, 18 W. 

R. 438. 

(24) — Assignee of right to receive rent — Right 
of suit, — The assignee of a zemindar’s right to 
receive rent has a right in a Civil Court whether 
the assignment has been effected by the inter- 
vention of the Civil Court or the private aot of 
the zemindar. REEDOY MONEE BURMONEE 
V Hugh Sibbold, 19 W.R. 344. [F. t 4 C. 
W.N. 10 ; D., 27 C. 827.] 

(25) — Civil Courts — Courts of law and equity 
— Equitable assignment of chose in action,— 
Civil Courts in this country, being not merely 
Courts of law but of equity also, oan assign 
choses in aotioo, whioh, if legally saleable, are 
equitably assignable also. MUNRUNJUN 

Singh v. Leelanund Singh, 11 W.R. 5. 

(26) — Suitby assignor — Conditional assign- 
ment— Assignor's right to sue, — When an agree- 
ment of assignment provided that the assignor 
should sue for the benefit of the assignee who 
is to supply funds for and enjoy the fruits of 
litigation, the plea that the assignor having 
parted with his property and rights in tha 
subjeot-matter of suit is not entitled to sue will 
not avail. It will bold good only in tha case 
of an unconditional assignment of whioh notioe 
had been given to the debtor. MUHAMMAD 
SADIQ v. POLLARD, 1886 P R. 183. 

See CHAMPERTY, 4 B.L.R. 0,0.1 = 12 W. 
R. O.C. 13. 

See Execution of decree— stay of 

EXECUTION, 8 W.R. 202. 

See Hindu Law— Contract, 4 M.H.C. 
176. 

Assignment of Decree. 

See ASSIGNMENT. 

See ASSIGNMENT OF CHOSE IN ACTION. 

See Civ. Pro. Code, 1908, O. XXI, r. 16, 

[D— Assignment of decreepending proceedings 
in execution by decree-holder— Right of trans- 
feree to go on with execution— Power of execut- 
ing Court to question validity of transfer or 
assignment- Ss. 244, 568, Civ. Pro. Code, 1882 
—Appeal by judgment-debtor— Second appeal by 
assignee or transferee of decree— “ Decree-holder" 
includes person to whom decree is transferred.— 
The executing Court can, under the provisions 
of e. 244, Civ. Pro. Code, go into the disputed 
question of the transfer of the decree. If there 
is an assignment of a deoree pending proceed- 
ings in execution, nothing in the Code debars 
the Court from recognising the transferee as 
the person to go on with the execution. The 
omission of the transferee, if it is an omission. 
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Assignment of Decree— concluded. 


to make a formal application for execution, 
is merely an error of procedure, and does not 
affec 1 the merit of the case. On a Court 
determining a question as to a valid transfer 
of the decree as well as ono relating to the 
satisfaction of the decree between the judgment- 
debtor and the person whom he found to be 
the decree-holder’s representative, an appeal 
by the judgment-debtor lies before the lower 
Appellate Court, and it is bound to determine 
all the questions raised in it, including the 
question of representation if raised. If the 
appealing party is found by the first Court to 
be the decree-holder’s representative, and the 
lower Appellate Court has not found that ho is 
not so, a second appeal lies to tho High Court. 
[R., 15 O.P.L.R. 69, 6 A. L.J. 71.] A decree 
holder as defined in the Procedure Code 
includes any person to whom the decree is 
transferred. DWAR BUh'SFI SlRKAR v. FATIK 
JALI 26 C. 250 = 3 C W N. 222 [R , 3 O.C. 
32 ; F., 27 C. 670. 25 M. 529.] 

(2) — Right of assignee— Equities.— Where a 
deoree is assigned, the assignee takes tho 
deoree subject to any equities or limitations 
attached to it. SUBARAYA A1YAR v. SRINIVASA 
RAGHAVAIYANGAR, 10 M L.J. 211. 

See BEN. ACT VIII OF 18S5, s. 148, cl. (h), 
6C.W.N. 91. 

See Benami Transactions 'General, 

4 B.L.R. App. 40. 

— Satisfaction of decree by set off of 
another decree beforo assignee was brought on 
record — Validity of satisfaction as against 
assignee — See Civ. Pro. CODE, 1608 s. 49 
O. XXI, r. 18, 7 M.L.J. 227. 

— Assignment of deoree by joint-holder— See 

Civ. Pro. Code, 1908, o xxi, r. ig, 19 M. 
306 = 6 M.L.J. 17. 

— Attachment, effect of, on exooution appli- 
cation by assignee — See ClV. Pro CODE 
1903, O. XXI, r. 53, 7 M.L.T, 83. 

—Assignee of decree before presentation of 
appeal— Application t,o bring assigneo as res- 
pondent— Sea Civ. Pro. Code. 1908, o. XXII 
r. 10, 18 A. 36= A.W.N. 1895, 232. 


—Effect— Decree attached by third party 

Assignee’s remedy— See ClV. Pro. CODF 
1908, O. XLI, rr. 23, 27, 6 M.L.T. 273. 

—Pending appeal— Assignee made party, 
respondent— Liability of assignee for oosfca — See 
COSTS— SPECIAL Cases, 20 B. 167. 


—for costs — See COSTS -MISCELLANEOUS 
24 A. 288 = A.W N. 1902, 47. 

—Whether its validity can bo questioned 
after assignee is made substituted deoree-holder 

—Sec Registration act, 1909, s. 17 12 n 
W.N. 625. ’ 


— Excoution of deoree — Assignment of deoree 
for ooatfl— Costs realised by assigneo— Decree 
reversed in appeal— Costs oannot bo recovered 
by way of cxeoutiou— See RESTITUTION OF 
BIGHTS BY MOTION, 20 A. 139 = A.W.N 1897 
222 . 


Assignment of Revenue. 

See Revenue, A.W.N. 1881, 63. 

Assignment, Policies of Insurance (Marine 
and Fire). 

See ACT V OF 1866. 

Assistant Commissioner. 

See Bur. ACT XI OF 1889, L.E.R, 1893— 
1900, 285. 

Assistant Judge. 

— Case referred for trial to — by the Disfcriot 
Judge under s. 17 of Bombay Civil Courts Act 
<XIV of 1869)— Powers of Assistant Judge in 
respect of caso so transferred — Jurisdiction — 

See District Judge, Jurisdiction of, 15 

B. 107. 


Association. 


See Company. 

- Moaning of— See ACT VI OF 18S2, s. 4, 
8 A. L.J. 32 = 9 Ind. Cas. 25. 

— Illegal — Chief fund consisting of more than 
20 members— Association for gain — Non-regis- 
tration under Aot Vf of 1882— See ACT VI OF 
1882, s. 4. 1 M L T. 106. 

See Company— Formation and regis- 
tration, l B. 550. 

Assurance, Registration of. 

See ACT XVI of 1864 
Asylums, Lunatic. 

See ACT XXXVI OF 1858. 

Atet Property. 


See Buddhist Lav— inheritance l 

B.R.i 1872—1892. 223. * 


Atrafi Dues. 


See BMALL 

Jurisdiction 
1C8 P R. 1887. 


Cause Court. Mofussil, 

OF-GENERAL, SI P.R. 1888, 


Attached Property. 


Se6 Attachment. 


— 8uit to establish ripbt to,— Value ol suit 
for purposes o; jurisdiction— See VALUATION 
OF SUIT, 142 P.R. 1906=11 P.W.R 1907 = 
63 P.L.R. 1907. U ' 


Attaching Creditor. 

(l)-/4«ac7ii» ff creditor — Offi: hi 

J ,,d F ment ' ore ditor has no priority 
over the Offioml Assignee in rospeot ol property 
ettaohed by him previous to the p as si„p 0 'f 
the vesting order. Frederick Pfapppe V 

Hfi p A I> B’ L ’ Q 29 n ' 428 ' P B =6 C^ C S C 877: 

R 6 roi 202 i'rwV 2 , h r«' 1'?’ 0vtr ruUd \ 5 B L. 
R. 691, 10 0. 150 , D, [£\ 2q n 40^ca7 

Bom. L R 488 ; R, 26 M. eygl fg j 

278. 7 O C. 314, 6 O.L J. 80 = 11 O W N 163 

5 PW.R. 1909 = 6 P.L.R. 1909 D 80 M 

413 = 17 M.L.J, 334-2 M L.T 366.1 
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Attachment. 

1. — General, 

2. — ALIENATION DURING ATTACHMENT. 

3. — ATTACHMENT PENDING APPEAL. 

4. — Liability for wrongful attach- 
ment. 

5. — Mode of attachment. 

6. — Priority of attachment. 

7. — Striking off execution pro- 
ceedings. 

8. — Subjects of attachment. 

9. —Miscellaneous. 

See oiv. pro. Code, ss. 47, 50—54, 60 — 
64 and O. XXI. 

, See Execution of decree. 

See S4LE — SALE IN EXECUTION OF 
DECREE. 

r> 1. — General. 

(D — Act VIII of 1859, s. 211— Attachment — 
Description of property attached. — Per Peacock, 
C.J., and Mitter , J, (Division Bsnch) : — In 
attaching property, a reasonably accurate des- 
cription of the property is all that is required 
by s. 214, Aot VIII of 1859. NGA THA YAH v. 
F. N. BURN, 2 B L R. F B. 91 = 11 W.R. 
F.B. 8. 

(2) — Attachment confers no title, — Attachment 
only prevents alienation, it does not confer title, 
MOTI LAL v. KARRABULDIN, 23 C. 179, P.C. 
= 24 1 A. 170 = 1 C.W.N, 639 = 7 Sar. 222. 
[F., 29 C. 428 = 6 OW.N. 577, Expl,, 5 C.L.J. 
80 = 11 C.W.N. 163; R., 26 M. 673, 7 O.C. 
314, 11 P R. 1906= 4 P L.R. 1906, 19 M.L.J. 
401 = 32 M. 429.] 

(3) — An attachment does not confer any title ; 
it merely prevents alienation. FREDERICK 

Peacock v. Madan Gopal. 29 C. 428 = 6 c. 
W.N. 377. F.B. (25 C. 179, R.)[F., 29 B. 405 = 

7 Bom. L.R. 488 ; R., 26 M. 673 = 13 M.L.J, 
278. 7 O.C. 314, 5 O L.J. 80=11 C-W.N. 163, 

5 P.W.R. 1909 = 6 P.L.R. 1909 ; D., 30 M. 413 
= 17 M.L.J. 334 = 2 M.L.T. 365.] 

(4) — Execution sale — Validity — Jurisdiction 
of attaching Court . — An attachment and sale of 
property situate outside the limits of the Court 
that passed the deoree is improper and without 
jurisdiction and will have no validity as against 
a sale in pursuance of even a subsequent attach- 
ment in exeontiou of a decree of a Court within 
whose limits the property is situate. OBHOY 

Churn Coondoo v Golam ali, 7 C. 410 = 

9CLR 361. 

(5 1 — Application for removal of attachment, 
dismissal of owing to non- subsistence of attach- 
ment, whether bars a fresh applcation for 
removal of a second attachment. — At the time 
when the Court originally rejeoted the plaintiff’s ; 
application for removal of the attachment 
"placed by the defendant over his property, no 
attachment was in fact subsisting, it having 
been withdrawn by the Court on account of 
the defendant’s failure to pay the necessary 
•Court fees. The decision against the plaintiff 
under the oiroumstanoes, was void of any effeot 


Attachment — oontinued. 

1.— General— continued. 

and one that oould not properly be regarded as 
res judicata at all. So, where a second 
attachment was placed on the Bame property by 
the defendant, the plaintiff was not precluded 
from again applying to removesuchattaohment. 
The second attachment by the judgment-debtor, 
after the first had been withdrawn, wa 9 a new 
and distinct aot giving rise to a new cause of 
action or complaint to the plaintiff on which he 
was entitled to a fresh enquiry and decision. 
KASHINATH MORSHETH v. ' Ramchandra 
Gopinath, 7 B. 408. [F., 13 B. 72.] 

(6 ) — Right of a creditor attaching a decree — 
Reversal of decree on appeal— Remedy of credi- 
tor. — G attaohed, in execution of a decree 
against R. a deoree, got by the latter against 
M. Before G could reap the fruits of his attach- 
ment, an appeal, which had been preferred 
against the attaohed deoree, was conoluded by 
a compromise between R and M, the effect of 
such a compromise being to reduoe the amount 
due to R under the original decree by a very 
large sum. The attaching creditor, G, protest- 
ed against the compromise, but the appel- 
late Court passed a decree on the basis of 
the compromise, disallowing the objection of 
G. G, now. proceeded to exeouto the original 
deoree, whioh ho attaohed. The execution 
Court refused to execute the deoree, on the 
ground that it had been re-placed by the deoree 
of the appellate Court based as it was on the 
compromise. Henoe this appeal. Beld , what- 
ever might be the inconvenience or loss to 
which the attaohing-oreditor might be put by 
the compromise of the appeal, the original 
decree was no longer subsisting, the same 
having been re-placed by the decree of the 
appellate Court, and the attaching-oreditor was 
without remedy. He was himself to blame 
for having attaohed a decree as to the reversal 
of which, on appeal, there was a ohance. 

Ganpat Shah v. Ram Chand, 22 P.L.R 


(7)— Execution of decree — Ss. 268, 617 Civ 
Pro. Code , 1882 ( = 0. XXI , rr. 46, 48 ‘ s 113 
new Code)— Power of S.C. Court to attach saPrv 
of Railway servant not fallen due— Salary 
disbursable outside jurisdiction of Court.— The 
salaries of Railway servants residing and 
working for gain and actually getting their pav 
within the local jurisdiction of a Court oan be 
attached in execution of a S. C. Court decree 
passed by such Court, if the attachment is 
made at or about the time when the agent of 
the disbursing officer goes to hand the money 
to the Railway servants within the jurisdiction 
of that Court. But if the attachment is of 
salary not actually fallen due, it can be made 
only by the Court having jurisdiction at the 
place where the disbursing officer has his office 
An attachment by a S. C. Court of the salary 
of a Railway servant which has not accrued 
due and whioh is disbursable outside its juris- 
diction, by a prohibitory order under s. 268 
Civ. Pro. Code, 1882, to the officer whose 
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A itachment — continued. 

1. — General — continue i. 

duty it ig to disburse the salary, is iDvalid. 
(3 C.L.R. 30, 6 A- 243, F- ; 10 W.R. 447, R.) 
Wheu a disbursing officer who has submitted 
and conformed to such an order subsequently 
discovers that the attaching Court had no juris- 
diction, he is not bound to pay the money kept 
in deposit with him into the attaohing Court. 
ABDUL GAFUR v. ALBYN, 30 C. 713 = 7 
C.W.N, 821. [F. y 28 B. 198 = 5 Bom. L.R. 803.] 


Attachment — oontinued, 

1 — General— continued . 

oil the hie of pending cases, but expressly 
maintained the attachment. On appeal, the 
appellate Court set aside the sales. Held % that 
the attachment remained in force after the oan- 
celment of the sales and that no re-attaohmenfc 
was necessary before the respondent could apply 
for re-sale of the property in execution of hig 
decree. ATA HUSAIN v. THE BANK OF UPPER 
INDIA, A.W.N. 1881, 3. 


(8 ) — Execution of decree — Attachment of pro- 
perty of third person— Right of owner to follow 
such property in the hands of an auction-pur- 
chaser. — Where property, not of the judgment- 
debtor, but of a third person was attached in 
execution of a deoree and the owner having 
objected, his objection was summarily rejeoted 
on the sole grouud that it was preferred on the 
day fixed for the sale and the property was sold: 
Held , that the owner was entitled to follow the 
property into the hands of the auction-purchas- 
er and to recover either the property itself or 
damages. RAM PRASAD v. HAR BHAGWAN, 
A.W.N. 1893, 148. 

(9) — Attachment in execution of decree — 
Second attachment applied for by assignee of 
decree— Onus of proving continuance of first 
attachment. — Although where the assignee of a 
deoree wishes to exeoute it, it is incumbent on 
him to apply under s. 232, Civ. Pro. Code, 
1882, yet, if, at the date of the assignment, 
the judgment-debtor’s property is already 
under attaohment, it is not neoessary for the 
assignee to apply for a fresh attaohment. On 
a second attaohment of property previously 
attaohed, it lies upon the deoroe-holder or as- 
signee, if the question is raised, to show that 
his second application was unneessary by roason 
of the first attachment being still subsisting, 
and that the first attaohment had Dot been 
taken off. HAFIZ SULEMAN v. SHEIKH 

Abdullah, 16 A. 133 = A.W.N. 1894, 13 . 

(12 B.L.R. 411, R.) [R $}3 A. 114 = A.W.N. 
1900, 214.] 


(10)— Mortgage-debt attached in execution of 
decree against mortgagee— Mortgaged property 
not attached , effect of— Civ. Pro. Code, 1882, 
s. 274 (O. X\ I r, o4)% The salo of a mortgage- 
debt described as suoh in execution of a dooroo 
oarries with it the seourity without attaohing 
the mortgaged property under s. 274, Civ. Pro. 
Code, sinoe a debt seoured on immoveable 
property is itself immoveable property. B\L- 

deo Dhanrup Marwadi v. Ramachandra 

BALVANT KULKARNI, 19 B. 121 [F 18 P 
R. 1909 = 22 P. W.R. 1909 = 1 Ind. Oas'.’ 450 •' 

9; P -; L,R * 6 ’ 26 B * £•> 13 Bom! 


1 11) —Execution cf decree — Attachment- 
Sale— Sale cancelled by appellate Court— Re- 
sale— No second attachment necessary. — Certain 
properties wore attaohed and sold in execution 
of a decree. The Court oonfirmod the sale and 
ordered the exeoution proceedings to bo struok 


(12) — ■ Attachment in execution — Effect there- 
on of an order striking execution proceeding off 
the file. — Whether an attachment in exeoution 
proceeding subsists or is removed by an order 
striking the exeoution proceedings off the file, 
must be decided with reference to what 
appears to have been the object and intention 
of the order. When, therefore, certain pro- 
perties were attached in exeoution of a deoree, 
and the proceedings struck off the file, and 
afterwards an application was made again to 
attaoh the property, and granted, held that the 
first attaohrneut was not subsisting and that a 
private salo of the proporty before the second 
attaohment was not void. ZlB-UN-NISSA v. JAI- 
RAM OlR, 1 A, 616. (N.W.P, 1869, p. 51, F t ) 

[R., A.W.N. 1865, 57, 8 O.C. 152.] 

(Id)— Held by the Full Benoh (Markby t J. % 
dissetifinp) that a private bona fide alienation 
of property during the continuance of an attaoh- 
ment is null and void only as respeots the 
attaohing oreditor and those who claim under 
or through the attachment. ANUNDOLALB 
DASS v. RADHAMOHUN SHAHA, 11 W.R. 

O.C. 1. 




. ouusmence or auacnment, period of 
Application for second attachment— Effect on 
first attachment. — An attaohment subsists, if not 
expressly abandoned by the party at whoso 6uit 
it is issued, until an order for its withdrawal 
is passed. Where a judgment-oroditor applies 
for a second attachment of his own accord, 
the first must be deemed to be abandoned \ but 
whore the second attaohment is taken out only 
beoause the Court requires him to begin da 
novo, the first attachment remains in force, 

Jhoboo Sahoo v. ram Churn Roy, 11 W.R. 

317. [F., 15 W.R. 222 1 


. Wrongful attachment and sale — Inva* 
ston of right — Attachment— Effect on owner's 
title— Sale— Owner's titlepassessby. — Where the 

attaohment itself is wrong, the sale of proper- 
tios so attaohed is a fresh and greater invasion 
of the rights of the lawful owuor. The person 
injured might have sued but is not bound to 
suo, (31 A. 10, R.) The attaohment givo 9 the 
oreditor ouly certain rights. The title to the 
properties continues in the owner and will so 
continue, oven if his objection to the attach- 
ment be disallowed. (18 M L J. 590, R.) The 

sale passes the title. It affects the ownor ‘3 
title differently and to a greater degree than 

an attaohment. ANantharazu GARU v. 
Narayanarazu Garu, (1911) 2 M.W.N. 531. 
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A ttachment— continued. 

—It — General— continued. 

. ^6) Procedure — Will — Probate — Apprecia- 
tion of . evidence — When an appellate tribunal 
will disturb the finding of the Lower Court on a 
pure question of fact — Judge approaching 
evidence with strong pre possession and pre-con- 
ceived theories — Erroneous procedure . — Where 
the questions at issue depend entirely on the 
proper appreciation of the evidence of the 
witnesses examined in the case, it is an obvious 
duty of the appellate tribunal not to disturb the 
conclusion of the Court of trial, unless it is 
satisfied that the Judge of first instance who had 
the witnesses before him has, in dealing with 
the evidence, adopted an erroneous procedure 
and has decided against the dear weight of the 
evidence. Where the District Judge approaches 
the evidence in support of the will with strong 
pre-possession against its authenticity, based 
on what he considers to be suspicious oiroum- 
stances conneoted with its appearance and the 
tenor of its oontents, and rejects that evidence 
mainly on certain pre-conceived theories of his 
as regards the general credibility of witnesses 
belonging to a certain olass, the method adopt- 
ed by the District Judge in dealing with the 
oase is clearly wrong. RAMASWAMY CHETTIAR 
V. KARUTHALACHI, (1911) 2 M W N. 495. 

Decree for share of rent — Void attachment 
— Alienation made during — See BEN. ACT VIII 
OF 1869, ss. 63, 65, 2 C.L.R. 325. 

See BEN. Act VII OF 1880, 9. 10, 20 C. 325. 

See BEN. ACT I OF 1895, 5 C.W.N. 291 = 28 
C. 217. 

— of profits of vatan, removal of, on Collector's 
certificate — See Bom. ACT III OF 1874, s. 10, 

4 B. 426. 

— for non-payment of feist - Payment of 
kist subsequently — Detention of property 
attached in consequence of orders of superior 
officer — Liability of village officer for damages 
—See MAD. ACT II OF 1864, s. 60, 26 M. 263. 

See U.P. ACT XIX OF 1873, s. 205-B, 24 
A. 136 = A. W.N. 1901, 183. 

See U.P. ACT XII OF 1881, s. 56, A. W.N. 
1885, 262, 

— Suit for possession on invalid mortgage 
exeouted during attachment — Objection to 
validity of attachment for the first time in 
appeal— See APPELLATE COURT— Objec- 
tions FIRST TAKEN IN APPEAL, 6 C. 129, 
P.C. = 7 I. A. 157. 

See Civ. Pro. Code, 1859, ss. 270, 271, 

2 B.L.R. A.C. 100. 

— Execution — Illegal aots committed — 
Jewels attached not mentioned in attachment 
list— See CIV. PRO. CODE, 1908, s. 47, 14 
M.L.J. 295. 

— Deoree against Karnawan as senior mem- 
ber and manager of tarwad — Objection by 
members of tarwad to attachment of tarwad 
property — Release of attachment — Suit to set 
aside order— See CIV. PRO. CODE, 1908, s. 47, 

24 M. 658. 


Attachment— continued. 

— General- continued. 

See Civ. Pro. Code, 1908, a. 47, O. XXI, 

r. 17, A. W.N. 1888, 155. 

“Decree holder first attaching property— 
Priority Dot forfeited by delaying to obtain 
order for sale— See ClV. PRO. CODE, 1908, 

s. 73, 6 M.H.C, 348. 

See Claim to property attached, 4 B. 

L. R. F.B. 175 = 13 W.R. F.B. 63. 

See Contract Act, 1872, s. 70, A. W.N. 
1885, 219. 

Suit for declaration, that certain property 
was joint ancestral property and not liable to 
attachment in execution of oertain deoree— 
No consequential relief — Court-fee payable 
thereon— See COURT FEES, 13 A, 389 = A W. 
N. 1891, 139. 

See Court Fees. 4 B. 515, F.B. 

See Damages— Damages, suits for. 20 

M. 157, 1 Agra 104. 

—Order re management of property attach- 
ed, under s. 146— See HIGH COURT, JURIS- 
DICTION of— Calcutta, 29 c. 382 = 6 c.w. 

N. 469. 

—Property of insolvent attached during insol- 
vency proceedings — Dismissal of petition — 
Validity of— See INSOLVENCY— CLAIMS OF 
ATTACHING CREDITORS AND OFFICIAL 
ASSIGNEE, 20 M. 452 = 7 M.L.J. 229. 

— before and after judgment — See INSOL- 
VENCY-MISCELLANEOUS, 2 B.L.R. A.C. 
61 = 10 W.R. 353. 

— Money due to insolvent deposited in Court 
— Afctaobment by creditors— Right of Offioial 
Assignee— See INSOLVENCY— MISCELLANE- 
OUS, 4 B.L.R. A.C. 72, Note= 12 W.R. 103. 

See Insolvency— Miscellaneous, 7 c 

213 = 8 C.L.R. 213. 

—of a ohose in aotion — See JURISDICTION 
OF SUBORDINATE JUDGE, 3 Bom. L.R. 462. 

—of rebel’s property— See LIMITATION — 
Miscellaneous, 1 Agra 46. 

See Limitation act, 1908, arts. 11 , h-a. 
125, 122 P.L.R. 1904 = 32 P.R. 1904. 

See Limitation Act, 1908, art. 13, A.W. 

N. 1885, 305. 

See Limitation act, 1908, arts. 29, 42, 

27 M. 346. * 

— Order of Magistrate for — See LIMITATION 
ACT, 1908. art. 47, 3 Agra 65. 

—Time within which to set aside an attach- 
ment before judgment — See LIMITATION ACT, 
1908, art. 164, 8 Bom. L.R. 567. 

— In execution of deoree— Claim to attached 
property — Effeot of order under Civ. Pro. Code, 
1859, 0. 246— See MORTGAGE— REDEMPTION, 

2 A. 455. 
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A ttachment — continued. 

1.— General— continued. 

s 

— Quit by trustees of deed for benefit of 
creditors to sot aside attachment — See PARTIES 
to Suits— General, 3 Agra 104. 

See Payment into Court, 15 B. 681. 

— Possession — Lands under attachment by 
Magistrate— See POSSESSION — GENERAL, 1 
C.W.N. 569. 

— Decree against owner — Attachment of 
property in execution — Running of time in 
favour of trespasser not arrested by attachment 
— Adverse possession — See POSSESSION — 
ADVERSE POSSESSION, 11 M.L.J, 344. 

See Ben. Reg. VIII OF 1819, 2 Hay 347. 

See BOM. Reg. XXIX OF 1927, a. 6, 11 B. 

222 . 

See Mad. REG. II OF 1802. s. 18, ol. 4, 

1 M.H.C. 150. 

— Execution of deoree — Objection to suit to 
establish right of judgmont-creditors— Subse- 
quent suit by one of the judgment-debtors to 
recover possession as against the objector — See 

Res Judicata — Parties, a.w.n. 1890, 177. 

See Res Judicata— Res Judicata in 
execution Proceedings, 14 M.L.J. 359. 

— Resumption and re-grant of Inam lands — 
No title to lands acquired by grantee — Attach- 
ment placed on village by Government, limited 
to exemption from assessment — See RESUMP- 
TION— EFFECT of resumption, n B. 235. 

— Crim. Pro. Code, ss. 88 and 89— Property 
of alleged absconding offender atfaohed and 
sold under an illegal warrant — See RIGHT 
OF SUIT-MISCELLANEOUS, A.W.N. 1904. 
169. 

— Revenue sale for patni — Darpatnidar’s 
decree f or J compensation — Attachment by 
patnidar’s mortgagee— Priority— See SALE — 

Sale for arrears of rent— Surplus 

PROCEEDS OF SALE, RIGHT TO 7 C. 173 = 8 
C.L,R. 341. 

Execution of money-deoree — Sale without 
attachment void — See Bale— Sale in EXE- 
CUTION of Decree— General, 10 a. 506 = 
A.W.N. 1888, 195. 

— 8ale of property without attachment, 
invalidity of— See SALE— 8ALE IN EXECU- 
TION of Decree— General, 5 A. 86, F.B = 
A, W.N, 1982, 186. 

— See SALE — SALE IN EXECUTION OF 

decree— General, 18 C. 188, 21 a. 311 = 

A. W.N. 1899, 84. 

—Civ. Pro. Code, 1882, 0. 295- of fund 
before judgment — Assignment of fund— By 
other creditors subsequent to assignment — 
Rights of assignee and attaohing creditors— See 

Sale— sale in execution of decree- 
proceeds of sales, Right to, 16 b, 91. 

See sale— Sale in execution of de- 
cree— Wrongful AND INVALID SALES, 18 

B. 458. 


A ttachment— continued, 

1. — General — concluded. 

—Warrant of— Not signed by Judge but by 
Munsarim — Irregularity — Invalidity of sale— 

See Sale— Sale in execution of decree 
—Setting aside sale, 7 a. 506, P.C. 

— Omission to oause attachment — Validity 
of sale of mortgaged property not affected — See 

Sale— Sale in execution of decree— 

MlSCErLANEOUS, 21 O. 639. 

See SALE— SALE IN EXECUTION OF DE- 
CREE-MISCELLANEOUS, 12 C. 317- 

— Suit for damages — Small Cause Court 
Suit — Wrongful attachment of property in exe- 
cution of decree — See SMALL CAUSE COURT, 

mofussil, Jurisdiction of— General, 

6 A. 10 = A. W.N. 1883, 172. 

— of moveable property iu execution— Suit 
to establish right — Small Cause suit — Jurisdic- 
tion— See small Cause Court, Mofussil, 
Jurisdiction of— General, 5 a. 462. 

— of moveable property — Suit by claimants— 

See Small Cause Court, Mofussil, Juris- 
diction of— General, 167 P.R. 1882. 

— of trust-property — Mortgagor keeping with 
mortgagee part of mortgago-money on trust— 

See Trust Property,? P.L.R. 1905. 

See Valuation of suits, 3 Agra 104. 

See WARRANT OF ATTACHMENT. 29 0. 244 

= 6 C.W.N. 164. 

— Without and of suit for attached property 
— Subsequent and sale — Sec WITHDRAWAL 
OF SUIT, 8 0. 871. 

2. — Alienation during attachment. 

(1) — Attachment of immoveable property— 

“ Private alienation ” — Civ. P>o. Code, 1877, 
s. 276. — Whore, after attachment of immove- 
able property in execution of a deoree the 
matter in disputo boiweeu the judgment-debtor 
and the appellant was referred to arbitation 
and a decree, passed in accordance with the 
award, ordered the judgment debtor to exeoute 
a conveyance of the proporty to the appellant, 
held, per Straight , J. The conveyance to the 
appellant could not bo regarded as a " private 
alienation ” as theso words mean a voluntary 
sale, gift or mortgage in contravention of the 
order of attachment, and not the enforced exe- 
cution of a conveyance in obedience to a deoree. 
Per Spanki, J . — Tho:convoyanoe to tho.appel- 
lant le not an iuvouutary one, since it h»3 
arisen out of the voluntary exeroise of the will 
of tho parties who have givcu their oonsent to 
abide by the award of the referee. DURBAN 
ALI V. ASHRAF AH, A.W.N. 1881, 75. 

(2) — by iudginent-debtor before 
attachment. — Thero is no bar to alienation of 
property by the judgment-debtor under the 
Procedure Code, so long as that property has 
not been attached, unless it was shown that 
the alienation was intended to defraud oredit* 
ors. Bhaba Nath Roy Ghowdhry v. 
DURGA PROSONNO GHOSE, 16. C. 826, 
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A ttachment — continued. 

2.— Alienation during attachment— contd. 

{%)— Attachment of properly— Subsequent sale 
Validity , An alienation of property, whioh 
was previously attached in execution of a 
deoree. is void. L At/LA RUNG Lal v. LABLA 
AMBIKA PERSHAD, 1 W.R. 212. 

(4) — Withdrawal of attachment — Alienation 
unquestionable. — The withdrawal of an attach- 
ment implied, and also understood to be with- 
drawn by the decree holder, bars objection 
against the validity of alienation of the attach- 
ed property by mortgage or otherwise. JUGUN- 
NATH v. GHASEE Ram, 1 N.W.P. 30. 

(5) — Act \lll of 1869, s. 119— Sale of 
attached property — Setting aside of decree under 
which attachment was made.— The effaot of 
granting an application made under s. 119, 
Act VIII of 1859, is to declare that there has 
not been yet a vaild deoree in the suit. Where 
a deoree is set aside, and a new trial granted 
on an application under s. 119, Aot VIII of 
1859, any attachment made under the decree 
falls to the ground, aud the validity of a sale 
of the property attached i9 not affeoted. LabA 
JAGAT NARAYAN v. TUBSIRAAI, 1 3.L.R. 

A. C. 71 = 10 W.R. 99. [R. t 7 C.LR. 421 ; D. t 

15 M.L.J. 377.] 

(6) Act VIII of 1859, s. 210 —Attachment — 
Alienation, — By the Pull Benoh ( Markby , J., 
dissentiente) A private bona fide alieoation, 
for value, of property attached in the mauner 
pointed out by s. 240, Act VIII of 1859, made 
during the oontinuanoe of the attachment is, 
by virtue of that seotion, null and void, nob as 
against all the world, but only as against the 
attaching creditor or persons who may ac- 
quire rights under or through the attachment. 
ANANDBaB Das v. RadhaMOHAN SHAW, 2 
B L.R. F.B. 49 = 11 W.R.O.C. 1. [Affirmed, 10 

B. L.R. P.0. 134; P.,4 BL.R. A.C. 20=12 
W.R. 457; 13 W. 134 ; R., 23 M. 478 ; D., 

16 B. 91.] 

(7) — Private bona fide alienation ol attached 
property — Void against creditor and his heirs 
only . — A private bona fide alienation of pro- 
perty during the oontinuanoe of an attachment 
is null and void only against the attaching 
oreditor and those claiming under him. BAB 
MOKUND MOHUNT V. RAMHIT DASS, 13 W.R. 
134. 

(8) — Private sale after attachment— Civ. Pro. 
Code, 1382, s. 276 — Sale with knowledge and 
consent of decree-holder . — Plaintiff held a mort- 
gage of certain properties, and sued on his 
mortgage and obtained a deoree enforcing his 
mortgage. The defendant was a prior mortgagee 
iu possession. After the property was attaohed 
Under the plaintiff's decree. the defendant bought 
the property. Plaintiff brought a suit to have 
the sale to the defendant declared invalid, so far 
aa affeoting his right of sale under his deoree. 

It appeared that the sale to the defendant had 
been made with the full knowledge and oonsent 
of the plaintiff and with a view to satisfy his 
deoree. It also appeared that the defendant 


Attachment— continued. 

2.— Alienation during attachment— contd. 

had applied to the Court executing the deoree 
to be allowed to deposit the purchase-money in 
Court and so far showed his bona fides. Held 
that though the sale would, under ordinary 
circumstances, not affect the plaintiff’s right 
as it was made subsequent to the attachment, 
but as, in the special circumstances of the 
case, it appeared that the defendant was led by 

the conduct of the plaintiff, to believe that the 

latter had no objection to the sale, the plaintiff 
was not in a position to object to the purchase, 

Fakir Sahu v. Ganesh Prasad, A.W.N. 
1886 , 176. 

(9) —Sale by owner of property before attach- 
ment Knowledge of execution . — The owner of 
any property is not precluded by law from 
Selling it before attachment, even though 
he knows that a judgment-creditor is seeking 
to get process of execution against it. RAM 

burun Singh v. Jankee Sahoo. 22 W.R. 
473. [F ., 24 C. 825 ; R., 25 B. 202.] 

(10) Execution of decree more than twelve 
years old Attachment more than nine years old 
—Presumption . — An attachment more than 
nine years old, in exeoution of a deoree more 
than twelve years old, will bo presumed by the 
Court, in the absenoe of other information, to 
have been removed, and the exeoution proceed- 
ings to have come to an end. MUSSAMMUT 

Coonjessur Koonwar v. Luchmee Narain 
Singh, 20 W.R. 418. (20 W.R. 135, P.C., F.) 

*11) Second attachment of property — Prior 
attachment proceedings — First creditor's lien 
preferable. Where some property was made 
the subjeot of a second attachment while pro- 
ceedings in exeoution on acoount of a prior 
attachment ware in progress, held that first 
creditor’s lien, dating from his latest attach- 
ment, which preceded second inoumbranoe, 
should be satisfied before the second creditor’s 
olaim. MUSST. MATONGINY DASSEE v. CJHOW- 
DHRY JUNMUNJOY MUBBICK. 25 W.R. 513. 

C Appl., 8 C. 395 ; F., 9 C. 230 ] 

(12)— Construction of Privy Council Ruling- 
Delay caused by decree holder's willingness to 
give dibtor time to repay . — Held that the Privy 
Council Ruling (20 W.R. P . 133), does not in- 
oluie such a case as that in which the delay is 
caused by the decree-holder’s willingness to 
give bis debtors every indulgence and every 
opportunity of re-paying their deot : nor does it 
bind the Court tj boll (where a second kisfc- 
bundoe is executed by the judgment-debtors 
before the first exeoution proceedings are struok 
off) that., in consequence of the long interval in 
question, the decree-holder oan only oount from 
the date of the second kistbundee and so lose the 
benefit of his decree in favour of a mortgage- 
bond, which pledged to third parties the judg- 
ment-debtors’ rights in property attaohed under 
the deoree, and whioh was executed at a time 
when the property was under attachment, and 
the third parties were aware of the fact. 
MOHARANEE TNDURJEET KOOER v. LUCH- 
MUN SINGH, 24 W.R. 56. 
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Attachment — continued. 

2 — Alienation during attachment— conti, 

(13; — Decree satisfied — Subsequent alienation 
— Right of attachment after judgment — Decree 
payable by instalments — Attachment lor one 
instalment— Payment— Right of Court to con- 
tinue attachment. — If the debt to seoure which 
an Hfiachment has been made is satisfied, a 
subsequent alienation of the property attached 
h not void, merely because the attachment has 
not been formally withdrawn, [R., 16 B. 91, 
23 M. 478. ] The right of attachment after 
judgment exists for the purpose of realizing 
sums actually due uoder a decree, and not for 
that of securing property, so that it may at 
some future period be made available for the 
realization of moneys not yet due, but which 
are to become payablo under tho decree. 
Where the total amount payable under a deoree 
was payable by instalments and all the instal- 
ments which had become due, and in respeot of 
whioh the property was attached were fully 
satisfied, when the alienation took plaoe, by 
the amount whioh was paid into Court and 
drawn out by tho decree-holder, and tho Court 
afterwards ordered that the attachment on the 
property was to continue until all the subse- 
quent instalments whioh should thereafter be- 
come payablo under the decreo should be satis- 
fied, held that the Court had no power to make 
any such order and that such order could not 
in any way affect the validity of the alienation. 

Ramdhan Mitter v. Kailas Nath Dutt 

4 B.L.R. A.C. 20 = 12 W.R. 437. 

(14;— Act VI 1 1 of 1859, ss. 239. 240— In- 
valid attachment — Alienation— Undertaking 
not to alienate — Mortgage— Charge. — W, under 

a deoree against A, obtained an order for the 
attachment of the estate belonging to A- Tho 
attachment was not an attachment mado known 
in the manner required by s. 239 of Aot VIII 
of 1859. The proporty was advortised for sale 
on 24th November, 1864. Three days boforo 
that day, A put in a petition, reciting that the 
deoree-holder had agreed to give him time on 
condition that the attachment would remain 
good and that ho would not in any way alienate 
the attaohed proporty until the whole of the 
deoree was satisfied. On the 26th of the sam 3 
month, A mortgaged a portion of this Droperty 
to R Subsequent to tho date of the mortgage, 
W sold the deoree to L. Tho execution case 
was then struck off. On the 18th February, 
1866, fresh proceedings in execution were taken 
by L, the property was attaohed and ultimately 
sold to P. The mortgagee R having taken 
steps to foreclose the mortgage, P, to prevent 
the foreclosure, paid into Court the amount of 
the mortgage and now sued to reoover back 
that amount with interest from him. Held 
that A’s petition did not create a charge on the 
property and that tho plaintiff had no right or 
title whatever as against the mortgage to R 
whioh was not null and void. RAME8WAR 

Singh v. Ramtanu Ghose, 4 B L R A C 24 
«42 W.R. 491. (12 W.R. 862, R,) [Appr. t 
7 A* 702.] 


; 


Attachment — continued. 

2.— Alienation during attachment— contd. 

(15 ) — Mortgage after attachment — Act VIII 
cf 1859, s. 240. — A mortgage made after attach- 
ment is alienation under s. 240, Aot VIII of 
1859 and is null and void. The alienation 
contemplated by s. 240, Aot VIII of 1859, is 
null and void, not only as against the creditor 
but in regard to the whole world. MANNOO 
Lallv. Beet Bhungun Singh, 9 W.R. 844, 

(16) — Attachment that will defeat subsequent 
alienation, nature of— Civ. Pro. Code, 1859; 
s. 240 — Written order. — For an attachment to 
be relied on under s. 240. Aot VIII of 1859, it 
must bo shown to have been duly made by a 
written order issued and published. DWARK4- 

nath Biswas v. Ram Chunder Roy, 13 
W.R. 136 

(17) — Alienation during attachment — Effect 
against attaching creditor — Rights of prior and 
puisne attaching creditors— Civ. Pro. Code, 
1859, s . 240. — When property is alienated 
privately while under attachment the alienation 
is null aod void only as regards tho attaching 
oreditor and those who claim under or through 
the attaching creditor H3 such. (17 W.R. 313, 
F.) The fact that a puisne attaohiDg oreditor, 
mentioned, in his application for attachment 
and sale of certain property of his judgment- 
debtor , that tho same property had already been 
attached at the instanco of another execution- 
oreditor, will not entitle tho puisne creditor to 
claim through the first attaching oreditor. A 
puisne attaching creditor oaunot be regarded as 
claiming through a prior attaching oreditor, 
though the assignee of an attaching creditor’s 
rights, or the next of kin of a decoased attach- 
ing oreditor, may be said to so claim. Aot VIII 
of 1859, 9. 240, favours an attachingoreditor 
(subsequent to. and in dcfiauca of, whose attach- 
ment tho private alienation, thereby declared 
void, has been made), and of those claiming 
under or through him, and not puisu6 attach- 
ing-creditors, whose attachment is mado later 
than suoh private alienation. Ss. 270 aud 271 
of the Civ. Pro. Codo cover only oases where 
there has been a sale under tho first attach- 
ment. Balaji V. Gajanan, 11 B.U.G. 169. 
[R; 16 B 91.] 

(18) Alienation during attachment void- 
able— When certain property is alienated while 
under attachment, the alienation is not abso- 
lutely void, but voidable only ; it is oapxble 
of confirmation. SYUD MAHOMED ALI V, 
GOKUL CHAND. 1 N.W.P. 18. 

of attached property for 
satisfaction 0 f decree, not invalid- Civ. Pro. 

Code, 1859, s. 240. — An alieuation of attaohed 
property made to satisfy the deoree, in respect 
of whioh the attaohmeut has been made, is 
not invalid under s. 240 of the Code of Civil 
Procedure PURMESHUR RAI v. HlDAYUT- 
OOLLAH, 1 N.W.P. 114. [i?., 11 B. 285, 

(20)— 4/tennfion of attached property after 

<**<**e- Satisfaction— Alienation not void— Civ 

ro. Code , 1859, s. 240,— On satisfaction ol 
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Attachment— continued. 

—2.— Alienation during attachment — conti 

a deoree under which attachment of his pro- 
perty had been made. The judgment-deotor 
reported the satisfaction to the Court, and on 
the following day he exeouted a mortgage of 
his property. The day after the execution of 
the mortgage the attachment was removed by 
the Court. Held , that the mortgage, if bona 
fide, was not null and void under s. 240 of the 
Code of Civil Procedure. BULDER SINGH v 
Kanaha, 1 N.W.P. 125. 

(21) — Alienation of property alter attachment 
““Validity . Any alienation of property made 
after it has been attached in execution of a 
deoree is illegal. JADUBANUND Boy v. BEE- 
JOY GOBIND CHOWDHRY, 7 W.R. 510. 

(22) Purchaser of rights of mortgagor — 
Sale of property under attachment— Evidence.— 
Where the purchaser of the rights of a mort- 
gagor sold in execution is ousted after foreclo- 
sure, and urges in appeal that the mortgagor 
had no power to alienate iho property aB it 
was under attachment for debts prior to date 
of mortgage, he must show that the attach- 
ment was made by himself or in execution of 
the deoree under which he purchased, other- 
wise it is held to be no sufficient evidence of 
attachment. MOORUL SINGH v. MOHUN 
Koer, 9 W.R, i67. 

(23) Alienation of attached property — Act 
VIII of 1859 , ss. 236, 240.— I f, during the 
pendenoy of a suit, a third pacty, in exeoution 
of a former decree, attaches a plaintiff's share 
of the olaim under s. 236, Civ. Pro. Code, 
any alienation of the snare, while the attach- 
ment is in ioroe, is null and void. MONO- 
HURLALLv. JUGGOMOHUN LaLD, 9 W. R. 
307. 

(24) — Private alienation of property after at- 
tachment— Civ. Pro. Code, 18o9, ' s, 240.— 
Although, under the provisions of s. 240 of Aot 
Vlli of 1859, a private alienation by sale of pro- 
perty after attachment, oan be impugned by the 
holder of the decree in execution of which ig 
wasattaohed, if obstructive of the exeoution ; 
but not because it obstructs the exeoution 
of another deoree obtained by him subsequent- 
ly to the date of the alienation. MUS3UMAT 
MAHBUBAN v. Mussumut Raheemun, 6 N. 
W. P. 217. 

(25) — Civ. Pro. Code , 1359, s. 240—Execu - 
tion of decree — Alienation after attachment . — 
While certain immoveable property was under 
attachment, the judgment-debtor mortgaged it 
for value to the Mussoorie Savings Bank with 
the knowledge of the attaching oreditor, the 
Delhi Bank, whioh acquiesoed in and benefited 
by the mortgage. The property was subse- 
quently released from attachment, but was 
again attaohed, and was brought to sale in exe- 
oution of the deoree held by the Delhi Bank and 
purohased by the defendants. The Mussoorie 
Savings Bank sued the auotion-purohaserg, 
claiming the right to bring the property to sale 
ou the ground of its being under mortgage to 
the bank prior to its purchase by the defendants. 

0. 11—16 


Attachment— oontinued. 

2.— Alienation during attachment— contd. 

It was held that, uuder the circumstances, 
the defendants must taks the consequences 
of having purohased the property without 
having satisfied themselves as to its condition, 
Had it not been for the conduct of the Delhi 
Bank, however, the rule that a private bona fide 
alienation for value of property attaohed under 

Aot VIII of 1859, is, by virtue of s. 240 of the 

Act, null and void only as against the attach- 
ing oreditor or persons who may acquire rights 
uuder or through the attachment, would have 
saved the defendants, notwithstanding that the 
sale to?k place ;n pursuance of a second attach- 
ment. Dhurrum Dass v. The Mussoorie 
Savings Bank, 6 N. w. p. 296. 


uo; oare of attached property— Release of 
Property— Validity of sale. — A deed of sale oon- 
veying attached property is not made valid by 
the release of the property. MAHARAJAH 
DHEERAJ MaHATAB CHUND Bahadoor V. 
SURNO MOYEE DOSSEE, 15 W.R. 222. 

(27) Lease granted by judgment' debtor of 
properly under attachment, void by reason of 

• a Pro Code. — Leases granted by a 

judgment-debtor, while the property leased was 
under attachment, are private alienations 
thereof, void by reason of the prohibition in 
8. 276 of the Civ. Pro. Code. That section is 
not limited to cases in whioh the alienation is 
unfavourable to the judgment-creditor. It 
altogether prohibits any alienation. DEB! 
Prasad v. Baldeo, 183 A. 12 = A. W N. 1896, 

349 ; £•> o.p.l.b. ns, 

10 Jr. Jj. H. 6.1 


. ' - *7 - — ' yiLi i/tcu pusses- 

ston by Civil Court — Rights of ownership — 
Period of attachment — Purchasers subsequently 
put into the possession who received from the 
Collectorate the rents of an antecedent period 
do not thereby exeroise rights of ownership for 
the period during which the property remained 
under attachment in oharge of the Collector. 
SOOLOCHUNA DaYEE v. DURP NARAIN 

Bose, 12 W.R. 93 . 


(29) Attachment ky decree-holder having lien 
on property -Validity of alienation by judgment- 
debtor during pendency of attachment.- The 
holder of a deoree, reserving a lien on immove- 
aole property, oan attaoh the property, though 
he cannot bring it to sale otherwise than by a 
suit brought under s. 67 of Act VIII of 1859. 
Consequently, an alienation of the property by 
the judgment-debtor, while it has been under 
such attachment, is avoid against all claims en- 
forceable under the attachment. AMRIT RAO’ 
v. Rao YESHWANT, 8ingh, 4 C.P.L.R. 69. 

(30) — Sale of attached property by judgment- 
debtor and payment to creditor— Withdrawal of 
creditor from execution— Effect on sale.— Where 
a portion of attaohed property is sold by the 
judgment-debtor, and a part of proceeds paid to 
the decree-holder, who withdraws from the exe- 
oution, the sale is not invalidated by the at- 
tachment. PRANNATH MlTTER V. 8HUMBOO 

Chandeb Nath, 7 W.R, 430 . 
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Attachment — oontinued. 


2.— Alienation during attachment— contd. 


2.— Alienation during attachment— eld. 


(31) — Civ. Pro. Code , 1877, ss. 274, 276 — 
Attachment of immoveacle property — Private 
alienation. — Private alienation, after attach- 
ment, is not affected by such attachment, if 
such order is not fixed in the Court-house or in 
the Collector’s office as required by law. 

Birmh Deo v. Gopi Nath, A.W.N. 1881, 63. 

(31 -a) — Attachment— Alienation before attach 
mew. — Allegation of fraud. — A transfer cf im- 
moveable property made before attaoement of 
that property, fora valid and subsisting debt, 
mu^t be held good an ngainst a porson who has 
purchased it in execution-sale. If fraud is 
alleged it (r on the person alleging it to prove 

it. Faridunnissa v. aladad Khan, A. W. 

N. 1881, 77. 

(32) — Attachment of decree— Notice of attach- 
ment not served on judgment debtor — Attachment 
proceedinys shuck off— Alienation of decree — 
Validity. — Where a decree of a Revenue Court 
in favour of the judgment debtor was attaohed 
by the decree-holder, but the notice of attach- 
ment was not eorved on the judgment-debtor, 
and the decree holder taking no further steps, 
the oase was struck off the file, a subsequent 
alienation of the decree by the judgment-debtor 
would not be invalid. RaO KARAN 8INGH v. 
Baqar Ali Khan, A W,N. 1881, 1S8 

(33) — Civ. Pro. Code 1859 , ss. 235, 
239 and 240. — Held that the alienation of 
property cannot bo deolared void under the 
provisions of e. 240. Aut VIII of 1859, where 
no attachment order has issued or notified in 
the manner prescribed by ss, 235 and 239 of 
the said enactment. Where there was no 
attaobment after tho manner prescribed in Aot 
VIII of 1859, but the property was advertised 
for sale and the judgment-debtor encumbered 
the property with lieu, held that the deoree- 
holder could sell the property, but subjeot to 
liens whiob were not otherwise proved to bo 
oollusive. SAHOO CHUND v. GEETUM SINGH 
2 Agra 206. 

(34)— Mortgage, prior and subsequent— Exe- 
cution— Sale under first mortgage— Priority — 
Civ. Pro. Code, 1859, s. 240— "Null and void," 
meaning of. — Plaintiff had a first mortgage of 
half of a mouza, and a second of the whole. 
Subsequently, the mouza was sold in exeoution 
of a decree obtained by her under s. 53, Aot 
XX of 1866, upon her first mortgage, and 
which wrongly ordered the sale of tho mouza 
and purchased by defendant with notice of the 
eeoond mortgage. Held that the defendant 
was not entitled to have the seoond mortgage 
held void against him, but that, as purchaser 
under tho sale of eight annas, he was ontitled 
to have priority over the seoond mortgage. 
The expression “ null and the void” in s. 240 of 
the Civ. Pro. Code, 1859, means not null and 
void against anybody, but only against the 
attaohing oreditor. Property whioh was at- 
taohed in exeoution of a deoree was subse- 
quently mortgaged. Subsequent to the mort- 
gage, the property waa again attaohed and sold 


in execution of another deoree. Held that the 
purohaeer of the right, title and interest of the 
judgment-debtor under the sale took it subjeot 
to the mortgage, whioh mortgage was null and 
void only as against the first attaohing oreditor. 

Guru Prasad Sahu v. Mussamat Binda 
BlBI. 9 B.L.R. 180 = 18 W.R. 279. [JR., 12 C. 

317.] 

3. — Attachment pending appeal. 

(1)— Setting aside of decree on appeal — 
Release of attachment under decree. — The 
setting aside of a decree on appeal and ordering 
a re trial of the suit operates tpso facto as a 
release of any attachment made in pursuance’ 
of the deoree. RAJA GOKULDASS v. KARAN- 
SEE, 9 C.P.L R. 120. (10 W.R. 99, R .) 


(2) — Appeal to Privy Council — Security from 
successful party.- During the course of a suit 
for damages, plaintiff applied that security 
might be required from tho defendants under 
s. 81 , Aot VIII of 1S59, and no their failure to 
give it, their proporty was attached. Plaintiff’s 
suit was deoreod in the first Court, but dis 
missed on appeal by the High Court. He then 
appealed to the Privy Counoil and prayed to the 
High Court either to continue tho attachment, 
or to require seourity from the defendants, 
pending the result of the appeal. Held that 
the Court was not competent to adopt either 
course. In re DlTTA HARAKMAN SINGH 3 B. 
L R. FB. 48 = 12 W.R. F.B. 16. [ Appr ., 4 B. 
L.R. O.O. 92 ; R., li p.R. 1871] 


4.— Liability for wrongful attachment. 


J 0T aamages — olayof sale pending 
attachment — Question of damages — Contract 
Act (IX of 1672) % s, 73. — Id a suit lor damages 
arising out of a wrongful attachment, the usual 
rule is to award an amount whioh will be as 
near as can bo estimated to that by whioh the 
plaintiff is tho worso for tho defendant’s wrong- 
doing, provided that tho harm suffered by the 
plaintiff is a natural and probable oonsequenoa 
of the defendant’s wrong-doing. The prmoiplo 
of the rule is tho same as of s. 73 of the Contract 
Aot (3 B. 74, it.) A Court need not have rnuoh 
oompassion for tho trespasser and is bound to 
bo exaot in assessing damages. The fact that 
a plaintiff causes a sale in exeoution to ba 
stayed pondmg the attachment would not in 
auy way affect his right to damages for wrong- 
ful attachment. K. Mamu Naina v. RAMAN 
CHETTY. 8, Ind. Cas. 1206. 


n-a)— Liability for attaching without sum - 
cient ground-Party not bound to release his 
property wrongfully a tt acted- Failure to release 
does not mitigate wro>ig-doer's liability,— Where 
an attaohment before judgment ‘ is made 
without sufficient ground for assuming tha 
property to bo the defendant’s, the parties at- 
taching are rightly ameroed in damages. Partiea 
whose property has been wrongfully attached 
are not bound to release it, and their declining 
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4. Liability for wrongful attachment— 

continued , 

to do so does not shift the responsibility of the 
illegal acts of those attaohing it. VELAET 

ALi Khan v. Mataeen Ram, 13 W.R. 3. 

(2) — Attaching stranger's goods— Liability of 
the judgment-creditor and Court officer.— The 
judgment-creditor, his attorney or agent and 
the officer of the Court will be held responsible 
for attaohing the goods of a stranger in execu- 
tion. chajju Male v. Karm Chand, 20 
P.R. 1877. 

(3 ) — Damages— Half costs to plaintiff.— Dam- 
Ages were held to have been rightly decreed on 
account of wrongful attachment as well as 
half oosts to plaintiff. KANGALEE CHUNDER 
SHAHA v. KOONJESSUREE NURTAKEE. 17 
W.R. 150. 

(4) — Order attaching pension— Payment of 
money to decree -holder —Attachment illegal 
—Power of Appellate Court to order refund.— 
In execution of a decree, the defendant’s pen 
sion was attached to the decree-holder. The 
Lower Appellate Court held that the attach- 
ment was illegal and ordered its refund. But 
the Chief Court held that the Lower Appellate 
Court oould not summarily order a refund of it. 

Taba 8hah v. Rai Sarampat Rai, 60 P.R. 
1876. 

(5 ) — Irregularity in attachment will not neces- 
sarily make it void— Reg. VII of 1825 , s. 7— 
Limitation Act (XIV of 1859), s. 1, cl, 5 —In 
1852, K sued A and M to recover the amount 
with interest of a bond exeouted by M (who 
was A’s general agent) in the name of H on 
the permission of plaintiff for the purpose of 
paying off the debts of A. The Prinoipal 8ud- 
der Ameen decreed the oase against M with 
oosts, and released A from K’s olaim Ih 
appeal to the Sudder Court, che plaintiff 
obtained a decree with interest and oosts against 
A as well as against M. In execution, K 
prayed, on 2nd December, 1858, for the attach- 
ment and sale of certain estates. A notioe 
having been ordered to issue, K represented 
that the judgment-debtor was attempting to 
alienate her estates, and prayed that orders 
might be passed to prevent alienation of the 
estates mentioned in her application for exe- 
cution. A process of attachment was issued 
aooordingly on 20th March, 1859, but without 
security being first demanded, as prescribed in 
Reg. VII of 1825, s. 7. In September 1861, 
one B A, who had objected to the attach- 
ment, petitioned the Judge, and obtained an 
order, dated 14th September, 1861, releasing 
the attaohed properties as being his in virtue of 
a hibbanama from A and in his possession. 
Prom this order K appealed, but the appeal 
was struck off on 29th November 1862. On 
review the first order was upheld, but it was 
deolared that this would not be a bar to a 
regular suit. She accordingly sued for a 
reversal of the Judge’s order, for the cancel* 
ment of the deed of gift as being oollusive, 
and for the sale of the property in question as , 


Attachment — continued. 

4 — Liability for wrongful attachment— 

continued. 

that of her judgment-debtor A. The suit was 
deoreed, and an appeal preferred to the High 
Court: Held that the order of 58th March 
1859 was wrong in ordering attachment without 
first requiring seourity ; but the irregularity 
did not affect the jurisdiction of the Court, or 
render the attachment void. Held , further, 
that plaintiff had a right of appeal from the 
order of 14th September, 1861 ; that the appeal 
was wrongiy rejeoted on 29th November. 1862, 
and it saved her from the operation of tbe law 
of limitation while it was pending ; and as she 
brought her suit within a year from that time, 
she wa9 withiD the period prescribed by Act 
XIV of 1859. s. 1, cl. 5. BlBEE KHODA JAM- 
NISSA v. R. P. STEVENS, 20 W.R. 433. 

(6) — Caveat emptor, Applicability of-- Attaching 
creditors , responsibility of— Decree -holder, liabi- 
lity of, for improper attachment — Warranty of 
title of judgment-debtor — Revision by High 
Court— Small Cause Cowts Act, s. 25.— Per 
Lindsay , A.J.C. — The rule of caveatempior 
had no application in India in the case of ordi- 
nary sales of goods by private oontraot. In 
India the attachment is made at tbe risk of the 
attaohing creditor and he is responsible for any 
results which can be traoed to an unlawful 
attachment carried out upon application made 
by him. In the case of Bale in exeoution in 
India, although there is no warranty given by 
tbe Court or by the officer entrusted with the 
duty of carrying out the sale, there is a war- 
ranty by the decree-holder that the property 
does belong to tbe judgment-debtor. The pro- 
perty is sold as the property of the judgment- 
debtor on tbe representation to that effect made 
to the Court by the deoree-holder who is taking 
out exeoution. A stranger whose property is 
sold behind his back without any authority 
does not need to have the sale set aside, Where 
the deoree-holder pointed a oarriage as the 
property of the judgment-debtor and the 
property was thereupon attaohed and sold and 
purchased by the plaintiff’s predeoessorin-title, 
but subsequently a suit brought by a third per- 
son claiming the carriage as his own was decreed 
and the purchaser lost the carriage, held, that 
the plaintiff was entitled to recover the pur- 
chase-money from the deoree-holder. Per 
Piggolt , J.C. — It is no doubt dvisable that 
the High Court should in exceptional oases 
assert a general power of revision in suits tried 
by Small Cause Courts, where the decision ar- 
rived at appears to be caprioious or perverse or 
arrived at in defiance of well-known principles 
of law. But it is not at all an adequate ground 
for interference under s. 25, Provincial Small 
Cause Courts Aot, that the presiding Judge of 
the Small Causes Court had before him for 
determination a doubtful issue of law, and 
that his decision on the said issue, though 
honestly arrived at and upon a reasonable and 
fair consideration of the law applicable to the 
point and the authorities thereon, is one whiob 
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Attachment — continued. 


4.— Liability for wrongful attachment — 

concluded. 


this Court might not have been prepared to 
affirm if the matter had come before it in a 
second appeal. Bri.j MOHAN LAL v. MUSAM- 
MAT MUNNI BIEI, 14 O.C. 343. 

Dismissal of application for execution — 
Power of Court to oontinue attachment — 
Effect of Court’s error of law — See ClV. PRO, 
CODE, 1908, 0. XXI, rr. 57, 66, 16 C. W. N. 
42 d. 

See COMPENSATION, L. B. R. 1893— 1500, 
411. 

See Damages— Damages, Suits for, 8 
B.H.C.A.C. 177. 

Attaching creditor— Only person entitled 
to exeoute attached decree— Original docree- 
holder not so entitled — Limitation — See EXE- 
CUTION of Decree— General, 9 M. L, T. 
312 = 21 M.L.J, 577 = 9 Ind. Cas. 786. 

See Sale— Sale in execution of 
decree— wrongful and Invalid Sales, 

5 N.W.P. 211. 


5. — Mode of Attachment. 

<1 )— Attachment of property— Suit for sale— 
Procedure .■ Au attachment can issue in 
respect of property, even though it might not 
be liable to sale without instituting a suit for 
sale. Chundra Nath Dey v. Burroda 
SHOONDURY GHOSE, 22 C. 818. fR. 25 C 

262, 3UV1. 33 = 3 M. L. T. 107 = 17 M. L. J. 
503. J 

(2) — Safe icithout attachment — Civ. Pro. 
Code, 1859 s. 203.— Property must, under Aot 
VIII of 1859, be attached before being sold in 
execution of a decree, the words “attachment 
and sale ” in s. 203 being taken togethor and 
not read distributive^. DENONATH RUCKIT 

V. MUTTY Lall Paul, \ Hyde 158 = 1 Ind 
Jur. O.S. 125, 

(3 ) — Attachment of debts in execution of decree 
-Ss. 236 , 207, Act VIII of 1859 -Joint decree 

Execution When the property sought to be 
attaohed consists of debts, a written order under 
fr 236 of Act VIII of 1859 shall be issued for 
the parties. Till the debtor receives this order 
he was bound to pay the amount of his debt to 
the creditor whose right to receive it had been 
deolared by a decree of Court, and it was no part 
of the duty of the debtor to make enquiries 
whether his creditor was or was not ontitled to 
receive the money. Though one of two or more 
aeoree-holders may, with the permission of the 
Court, take out execution of a joint deoreo 
under s. 207. Aot VIII of 1859, the exeoution 
must be for the whole deoree, and not for any 
fractional share to which the deoree-holder may 
oonsider himself entitled, the Court making 
euoh order as may be necessary for protecting 
interests of other decree-holders. THACOOR 

Dabs Singh v. Luchmeeput Doogur, 7W. 
R. 10, ' * 

(4)— Attachment of property in execution of 
decree— Sale— property not in the jurisdiction 


5, — Mode of Attachment -continued. 

of the Court which passed decree— Procedure r 
— After an attachment under s. 235 of Aot 
VIII of 1859 is made in exeoution of a deoree, 
the next process i9 the due issue of the sale 
proclamation for bringing the property to sale. 
If the property is not withiD the jurisdiction of 
the Court whose duty it is to execute the 
deoree, the oourse wbioh the deoree-holder 
must fellow is that prescribed by s. 285 of Aot 
VIII of 1859 and the following. MOOKTA- 

keshee Debee v. Kunuck Monee Debee, 
7 W. R. 267. 

(6) — Les'ee hypothecating shares of zamin- 
dari — Shares sold for arrears of rent due to 
Court of Wards — Attachment unnecessary — 
Collector 's power.-- Where the shares of a zeinin- 
daree hypothecated by the lessee are to be sold 
for arrears of rent due to the Court of Wards, 
no attachment is Decessary, aud the Collector 
has not the power to attach. JOGESSUR 
SUHOY V. GOPAL Lall, 13 W.R. 173. 

(6) Attachment of revenue paying estates — 

Civ. Pro. Code, 1S59, s. 213 — Information to 
be given by attaching creditor. — A judgment- 
creditor attaching au estate paying revenue tc 
Government must give the speoial information 
indioated in the latter olauso of S. 213, Act 
^ 1859, as well as that required by the 

first clause, the section being cumulative in res- 
pect of estates paying revenue to Government. 

ajoodhya Doss v. sheo Pershun Singh, 

11 W.R. 175. 

(7) Civ, Pro. Code, 1859, s. 213 -Sufficiency 
of description- Lakheraj tank— Identification 

S* 213, Act VIII of 1859, intends that ths 
description of property in a notice of attach- 
ment should be sufficient to identify it. A 
lakheraj tank with four banks, the boundaries 
of which are given, is sufficient identification. 

Maharajah Dhiraj Mahatab Chund 
bah a p o °r v. Burodanath Mundul, 18 

W.R. 411, 






ment— Sanction of Court not obtained,— The 
words of s. 272, Civ. Pro. Code, were not in- 
tended to alter aud do not- in faot alter, what 
has been the praotioe of the Court, which is to 
require that persons attaching property in the 
hands of the Receiver of the Court should 
previously obtain the permission and sanction 
of the Court and to regard an attachment not 
bo authorised as a breaoh of the injunction and 
therefore a comtempt of Court. The Court 

2rI« efU8e to reoo R n * 8e *uoh attachment. 
MAHOMED AZOHURUDDEEN v. MD- NOOR- 

< 16 B 577 . F-) [B.. 37 B. 
198> P,0,=,a A ' L ' Jl 190-9 C.W, 

(91— Ciu. Pro. Code, 1S88, ss. 86S, 874 ( = 0. 

r,,A Tr ' . 46 .' 5 t\ ne,v Code)— Mortgage-debt, 
attachment of — The attachment of the light. 

and interests of a mortgagee under a mortgage 
without possession, must be effeoted as pro- 
scribed in s. 868, Oiv, Pro. Oode ; aud a. 874 ol 
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5.— Mode of Attachment— continued. 
the Code has no application. KARIM-UN-NISSA 

7; OBANE). 15 A.134 = AW.N. 1893.51 
IV 'if 4 p 2r i R '' 18 A - ^ 69 — A. W.N. 1896, 

154 14 C.P.L.K. 5, 26 B. 305 = 4 Bom. L b! 

AO. J 

(10) civ. Pro. Code, ss. 363, 274— Attach- 
ment under wrong section- Sale in execution- 
validity.— Plaintiff sued for sale under a mort- 
gage, on his title as auotion-purohaser at a 
Court-sale, of the rights and interests of the 
mortgagees under the mortgage. Sotting aside 
the decrees of both the Courts below which had 
dismissed the suit on the ground that the rights 
of the mortgagees, judgment-debtors in the ore- 
vious case by reason of the attachment previous 
to the sale having been made under s. 274 
instead °f under s. 268 did not pass to the 
plaintiff .th 0j purchaser at suoh sale, the Hi>h 
Court held that, whether the attachment ought 
to have been made under the one seotion or 
the other, all the parties interested knew that 
the rights and interests oi the mortgagee 

9 7u th0 r ? Oft 6 a g 0 were being put up for sale ; 
and those interests having been sold and the 

sale having been oonfirmed and a certificate 
granted to the plaintiff, he was, so far as that 
point was concerned, entitled to maintain the 
suit SHEO CHARAN LAL V 8HEO 8EWAK 

1 ® A - *69 = A.W.N, 1896, 154. (5 A. 

]a n o A r 6 2' 10 A * 506> 15 A * 13 *' R-) [£., 

C.P.L.R. 5, 23 A. 25.] 

{U)— Attachment under s. 239 ol Civ ■ Pro 
Code (Act VIII ol 1859) — Irregularities — If 
attachment could be sit aside.- In an applica- 

rfi°a Q Q1 U f Qd ^ S .' 239, ClV - Pco ■ Code ’ (Aot VnI 

1859) to deolare an attachment of immoveable 
property void beoause the forms prescribed in 
the section have not been gone through, held, 
-'hat the proceedings oannot be set aside, where 
the irregularities complained of are immaterial 
and not productive of any substantial injury or 

t0 n the a PP lioaQfc - MUSSAMMAT 
KORANEE BIBEE v. BHOOBAN Mohinee 
Dossee, 6 W.R, Mis. 52. 

( 12 ) — Irregularities in attachment— Attach- 

of more property than is nexessary- 
Where the deoree-holder wantonly attached 
more property than was necessary tor the dis- 
charge of his claim, the Court may order 
sequestration of only a portion of the property 
attached. PURSOTUM DOSS v. liAJA OODEY 

Narain Mule, 1 Agra. Mia. 3. 

(13) Judgment debtor residing and receiving 
salary outside jurisdiction of executing Court — 
■Procedure tor executing decree by attachment of 

° r ot ^ erwise >— There is no provision in 
the Civ. Pro. Code, enabling a Court to issue 
a prohibitory order to the cffioer disbursing 
sa*ary to the judgment-debtor when suoh offioer 
resides beyond its local jurisdiction, in order to 
obtain satisfaction of the decree against the 
judgment-debtor also residing beyond suoh 
jurisdiction. In suoh a case a copy of the 
deoree must be sent to the Court having looal 


A ttachment— continued. 

3.— Mode of Attachment— continued. 

las- 
»« c:::’ .t'S'; 

H. La vet. 12 B. 43, Note. v. T. 

izs 

of the Code by an ordei nrnh ' 11 U “ der S ' 274 

ment-debtor from transfrrring'o^h ‘ h ° jUdg ' 

attached property in „ 0r ° h «g'og the 
persons from receiving thl „ 7 aD , d aI1 otllec 
purchase, gift, or other™ from him by 

proclaimed and notified *’ S t U . 0h order bein g 
The “ equity of redemption 
or as it is called in s fin n?°' tBa S or 

Property Aot “ the right of thn^ \ raaslet of 
redeem” the mortgaged premise “ gagot to 

m the mortgagee, no® does he Told ^ 
for the mortgagor. When • ?, ‘ ln tru8t 

only is attached, the ngh ' to redeem 

in and ask to have the attanh® 66 C3Qa0t ° om a 
s. 280 of the Civ. p ro Qode • a ‘ 9ed Undec 
wise when the property L is othet - 

PARASHRAM Hareat v 7 f 13 atta °bed. 

21 B. 226, [fl Qfi R V, a ® 0V o IND GANESH, 

Boa,. L.B, & « B. 311 -xi 

immoveable porptrtv—Ornf 7 ^~'^ tlachmen * °f 
Collector’s OfficT- Wh™ ,T ‘° CC ™ in 

tor attachment of immou m 7 ° f the ord0C 
execution of a decree 7s prop6rfcy *n 

Office of the Collector of'iho n^ 1 ^ Up fcha 
the property is situated tuoh Pd*? 0 ! 10 ;vhioh 
it might render the attachn^n^- 6 6 « 1 * * hough 
the purpose of avoiding qnh! ° nj lneff0otual foe 
oannot affeot the validity nf^ 60 ! aIienatl ’°ns, 
against the judgment-debtor *iV t l‘ a “° hae “‘ aa 

proceedings oannot be declared ?° n f IOn ' 
'hat ground. Rai BALKT<mi?w xf^S UaI on 
RAM, 7 A. 781-A.WN im5 N oTa RaiSita 
O-W.M. 1.63 = 5 C.L^SO ] 83 ' 2 '° [R ” 11 

( 16 j Suit to establish *1^7,/ j 

terty Jurisdiction. — fn a Li- Vr °' 

plaintiff's right to oronnr-t eacabll9i » the 

tion of a deoree, the iuri'dinr* 0 * 18 . exeou ‘ 
must be decided with^e/eT tl0Q ot th a Court 
of the decree 1! '“r M0e , t0 the amount 

petty is attached, and not* 1 th ^ Whl . oh the P ro ’ 

property. Gulzari Lal v T T“ Iue of 8uoh 
2 A. 793, (S.A, No. 320of IMfi H A RA J’ 

16th May, 1376 p » r 2f , 76 deoi <*ed the 

1906 = 7! P.L r’ foofi. r F 'r 15 104 ’ 65 P - R - 

f A B - = 74 P -W R 19b9?D a f a 94 2 P 30 B P B 8 ’ 

9 A. 140-A.W.N. 1886, 328,’l7 1 69 ] ' ,B ’ 


OolUctof-l VU l °L 1859 ■ s ' 136— Decree — 

VIII of 1859 th ^fv° u* n g * de ° re ° Under Aot 
v ill of 1859, the Oivn Court should apply the 
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A ttachment — continued, 

5.— Mode of Attachment— continued. 

provisions under s. 136 aloDe and the Collector 
has no power to attach such a deoree. JOY 
KALF.E DaSSEEv. Babooannund CHUNDER 
9 W.R. 133. [A pp\, 12 W.R, 329; R. % 14 
C.W.N. 96. 10CLJ. 226 ] 

(IS) — Property in possession of mortgagee — 
Aitachmc>a to be *■ Jjecled by prohibitory order — 
An Hcticnm^nt ot property in the possession of 
amortgigee should be made by a prohibitory 
order and not py actual seizure, BEHARILAL 
V. EATTIRAM. 1 C P.L.R. 85. 

(19) — Execution of decree — Attachment of 
judgment-debtor's monies in deposit in Col- 
lector ate— On application by a judgaieuL-ore- 
ditor for attachment of money in deposit in a 
CoIIectorate at the creuit of the judgment- 
debtor, a Judge vvbo is moved to apply to the 
Aocountaut-General for the purpo.se ought not 
to refuse on the ground that the money is con- 
fiscated to Government. K.RISTO DOSS KOON- 
DOO V. INDRO NARAIN ChOWDHRY, 18 W.R. 
169. 

(20) — Burden of proof as to ownership of 
moneys. — Where an application is made to a 
Coun to attach, as owing to A. money placed 
by B in hands of G, it is incumbent on the 
applicant to prove that the money belongs to 
A and not to G. ZAHOOROODEEN AHMED 

v. Kalee Doss Banerjee, 23 W.R. 20. 

( 21 ) — Reasonable and probable cause , what is. 
The faot that statements etat<-d in an applica- 
tion for attachment was true, and that nothing 
was concealed which tbo Court ought to have 
known, is evidence that the applicant had 
reasonable cau=>o upon those facts for the appli- 
cation. Choudharee Sheoraj Singh v. 
DWARKA DASS, 4 N.W P. 42. 

(22) — Attachment of property in the custody 
of a Court —Civ Pro Code {Act V of 1908), 
O. XXI, r. 52- Any other attachment irregular 
and ineffective. — A obtained a deoroe against 
B, in the Township Court and attached B’s 
paddy in execution thereof. Subsequently, 0 
obtained a decree also against B in the Sub- 
Divisional Court, and attaohed the same paddy 
by putting the bailiff of tbo Sub- Divisional 
Court in possession. The next day the paddy 
was sold by the bailiff of the Township Court 
under A’s deoree, and A withdrew the sale- 
proceeds. On C’s suing A for his rateable 
share in the saln-prooeeds : Held, that A was 
not liable for taking no notice of an irregular 
attaohment. As the attaohed paddy was in 
the custody of tbo Township Court. C ought to 
have made his attachment by notioo to that 
Court under 0. XXI, r 52. MAUNG Taung 
BO v. VYRAVEN CHETTY, 11 Ind. Cas. 839. 

—by aotual soizuro — See EXECUTION OF 
DECREE — APPLICATION FOR EXECUTION 
AND POWERS OF COURT, U.B.R. 1902—1903, 
Yol. II, Exeoutiou of deoree, 1, 

Sec Landlord and Tenant — Transfer 

OF LANDLORD’S INTEREST, 1 M.H.C. 24. 


Attachment— oontinued. 

— 3. — Mode of Attachment — concluded. 

See LIMITATION ACT, 1908, ART. 182— 
JOINT DECREES, 6 W.B. Mis. 18. 

See Manager— Manager of attached 

PROPERTY. 19 W.R. 37. 

— Life-interest, not attachable by notice to 
trustee of fund 6— Sec OFFICIAL TRUSTEE, 
12 M. 250. 

See SALE— SALE IN EXECUTION OF DE- 
CREE-SETTING ASIDE SALE, 8 W.R. 310. 

6.— Priority of Attachment. 

(1) — Rival judgment — creditors — Priority- 
Judgment debtor's rights. — The judgment of one 
judgment-creditor woo has seoured attaohment 
must be satisfied before the proceeds oan be 
available in satisfaction of a later attachment 
by another oreditor. The mere faot of attach- 
ment does not destroy a judgment debtor’s 
right in the property. SHUNKUR SAHOO v 
MUNGUL SINGH, 15 W.R. 158. 

(2) — Attachments— Priority in order of time. 
— The first attachment of property in execution 
of a deoree, has priority over auy subsequent 
attachment by a different Court. ADJOODHYA 
SAHOO v. 8HEIKH BAICHOO, 2 N- W. P. 289. 

(2-ft) — Attachment before judgment of joint 
property — Application for removal of the attach- 
ment by another buyer from ouc of the owners 
-Value of attached property— Costs in the mis- 
cellaneous proceedings not to be awarded in the 
regular case —The plaintiffs sued the judg- 
ment-debtors for moneys advanced to them and 
obtained an attaohment before judgment on 
oortain brioks. They were attached on the 
fields wbero they were staoked. The first 
defondant applied for removal of attachment 
and obtained it. Thn pliintiffs then brought 
the present suit to have their right to attach 
the brioks declarod, or m the alternative for 
the value of tbo bricks. The first defendant 
sot up that tho attaohed bricks wore his, haviug 
been bought at different times by him for value 
before tho attaohment from one of the judg- 
ment-debtors to whom alone they were said to 
have belonged. Too Distriot Court gavo the 
plaintiffs a decree for Rs. 4,575, boing the 
value of tho bricks at tho oontract rate, which 
was for delivery at Rangoon and inoluded oart- 
hiro to Rangoon. Ho also gave tbo plaintiffs 
a deoreo for tho costs incurred by them in the 
proceedings for romoval of attachment and he 
allowed them their co^ts of suit calculated on 
tho total amount : Held, (1) on tho faots that 
tho bricks where tho propertv of the judgment- 
debtor, at the time of the attachment ; (2) that 
the District Judge was in error in allowing the 
plaintiffs the valuo of tho attaohed hrioks at 
tho rate in their contract, which was for doli- 
vory in Rangoon and inoluded oait-hire to 
Rangoon, and that not moro than tho value of 
tho bricks at the brick-fields should have been 
allowed ; (3i that the allowance to tho plain- 
tiffs of the costs in the removal of attachment* 
proceed'ngs was not justified as these oost 9 
had been provided for in these proceedings. 

Rugbeer Misser V. Mareappa Pillay, 

11 Ind. Cai. 828. 
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A ttachment— oontjnued, 

6.-Priorlty of Attachment-ccnfinarii. 

(3 )—Ss. 81, 270, Act Till of 1859 — Attach - 

V ZiZ7„ t0 , decree ~Fresh attachment after 

(Normai tta r hm r lt r Cfore J Ml O'™nt.-Held 
(Jtoiman, J dissenting) that a judgment- 

ocedicor who has caused the proDerty of his 

s fl4 4 f v?T? U , acbed prior t0 de " ee ’ under 

aUan'h t? VIU ° , 1859, is b0UDd - aftsr decree, to 
, tb ' P'. 0 *"** a new before he can proceed 
against it .□ execution The attachments 
mentioned in s. 270, Act VIII of 1859, refer to 
attachments after decree only, and not to 
attachments before judgment. Sreeram 
Manick v. Tincowree Roy, 13 W.R f B. 9. 

(i)- Attachment before and after judgment — 

V -7°r 0ithe oc0ditors oi a certain 
debtor attached his property before deoree. 

ouos.quently another oreditor attaohed the 

same property in execution of his decree In 

a claim for priority between the two, held, that 

the creditor, who attached the property in 

execution of the deoree was entitled to priority 

Which should be determined from the date o. 

attachment, after decree. IiESREE CHUND 

V. I OORUN CHUND, 68 P. R. 1868. 

„,l 5 l~ S v P ? ra J? ^ttachment, simultaneously 
^~ R ^ a ^distrilution-Civ. Pra Code, 
ldjj, s 270.— Where two separate attachments 
in execution of separate deorees are simultane- 
ously placed on property, the proceeds of the 
sale oi suoh attached property should be rate- 
abiy distributed between the parties in proper- 
tion to the amount of their respective decrees: 
and the attachment obtained by oue of the 

nob operate to 

confer on him a right to priority over the other 
m the distribution of the sale-'procoeds under 
B. 270 of Act VIII of 1859. BUKHT Ram v 
MUSSAMMAT BUDDAMO, 2 N. W. p. 368. 

(6)— Effect of Uiglits of attaching creditor — 
Interference with right— Measure of damages — 

6. 2M Civ. Pro. Code - Applicability toper- 
son not party to proceedings— Power of execut 
mg Court to commit for contempt. — Although 
an attaching creditor does not by attachment 
acquire priority over other creditors oomiug in 
later (29 C. 428, 26 M. 473, B.) y he acquires 
aright to have the whole of the attaohecl pro- 
perty applied in satisfaction of his debt, if no 
othor creditors come forward, and in anv case, 
to have a rateable proportion so applied. In 
this sense, an attaching creditor is said to 
have a charge on the attached property (5 C. 
148, 12 M L. J 24, P.), and he has also 
the right to prevent the attaohed property 
passing by survivorship (4 M 302, 11 C. W. N. 
163, R.) y a person, who interferes with that 
right, as by carrying away the crops attached, 
violates a legal right and oommits an action- 
able wrong. The amount of damages will 
depend upon the evidence, but oannot exoeed 
the value of the attached property. S 244 of 
the Civ, Pro. Code does not apply where the 
person violating the right o* an attaching 
creditor is not a party to the original suit. 

(3 I, A. 241, D.), An attaching Court has no 
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6.— Priority of Attachment— continued. 

inherent power to commit for contempt. SAN- 
KARALINGA REDDY v. KaNDASAWMY The 
VAN. 17 M. L. J. 334 = 2 M. L. T 363 = 30 M 

429 3 = ( 19 M L J foi [ fi * ^ L - J * 2 °- 32 S 
iy M. L. J. 401 = 2 Ind. Cas. 18. J 

- of prior attaching creditor to sale- 

pi oceecls as against holder of decree charging 

lands -Bold by , Division Bench, tha/the 

attaohing creditor is not entitled to the sale 
proceeds, as against the holder of a decree 
onarging the lands attached, on the ground of 
the priority of his attachment, if the charge had 
been created prior to the attachment R 4S I 
KISHAN v. RHAVANI Das, 1 A 333. F. B. 

(Si -Attachment by more than one judgment 

-Pr Zi? P 'T rt, 'i of 3" d <J' nc "t-dcbtor hi Co”, 7 
Pnonty Second attachment subsequent to 

Payment-Order by the first attachinfcourt- 
I ft C0, Z‘ hnvm 0 custody of property over 

! if—. ' n ‘7 pc0p,!rty 01 a ju^ment.aebtor 

j y ng in Court was attached by more than one 
judgment-creditor, in execution of decrees of 

A C ° U i rt8 Y tb ® question of priority is tc 
be deeded only by the Court in whose custody 

Cnnrf R / u' "'ll 1 * n ° 6 by tho attaching 
Court. But where the judgment debtor's pro^ 

perty was attached and a payment order was 

^ther 7. 7 attaoh,D B Court, previous to the 

the o7 t '* 0h -' I T t 10 excoutic, “ of the decree of 
the Other julgmeut-oreditor. the Court ir 

whose custody the property is. would oea e to 

have any power of disposal over H and L 

Pdorit/ S wo h °° ^ of title or 

priority would be wrong. Goi’FF 

L C R. A 3 R 95 E V ' ACHCHA BIB EE .7C.5S3 = 9C 

(9 ) — Property attached by different decree 
holders— Sale under second attachment - Rights 
of creditor making first attachment. -When 

property m attached by two different decree 
hal.ers, and sold at the instance of the one 
Who made thesecond attachment the claim of 

b “ fi W s h °« m ? dB u h ® Drior attachment must be 
satisfied first, but he eaunot again “ell the 

rights and interests of his debtor in the .7 

perty. UNNOPOORNA DASSEA y & .* 

NARAIN PAUL, 2 W R. 296 GUNQA 


r™}~ f X<!C, Z i0, \ °f rival decrees in same 

c °nit Priority of attachment -Mortgage liens 

— Execution-sales. — Where rival * UenS 
were being executed in the same' Court 
he properties mortgaged were attached by aR 

gag668 a u' i aav0,:£ised to be sold held 

whh th° e m ° UZihs , Wf;re sold unencumbered 
with the respective liens of the mortgage!, and 

be ],en over the property was transferred to 
the sab-proceeds. MODHOO 800DUN SINGH 
v MOKUNDEE LALL SAHOO, 23 W R 
CD., 10 C. 567.] ’ ^ W R S73 * 

° f de crec -Writs of attach- 
lent P, writy of one over another— Criterion— 

jime of lodging of writs in office of Sheriff— 

1 ime when writs reach Sheriff 's hands. —In 

considering whioh of two writs of attachment in 
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Attachment — continued. 

— 6. — Priority of Attachment — concluded. 

execution of a decree is to havepriority over the 
other, the time when the writ, a are lodged in 
the office of the Sheriff i3 the criterion by which 
priority is to he determined, ana not the time 
when such writs reaoh the hands of that 
officer. NARSINGDAS MULTANCHAND v. 
NAHANUBAI. SUMARMAL ; JOHARIMAL V. 

Nahanubai, 7 B.H.C.O.C. 183. 

0 2) — Attachment — Finality of attachment 
irherc previous pledge on money in deposit and a 
decree on such pledge exist — Ros-ad judicata — 
Civ. Pro, Code. 1859, s. 7.— Where the plain- 
tiff obtains a bond for a sum of money from K, 
who pledges as security certain fees in deposit 
in the Collectorate, and defendant Ni. 2, in 
execution of a deoree against K, attaches thoso 
fees, the attachment is not final, but morely 
to prevent the money being taken out of Court. 
Where the plaintiff sues K for a sum of money, 
K pledging as security oertain fees in deposit in 
the Colleotorate and obtains against K a simple 
raoney-dporee and then sues K and defendant 
No. 2, who had meantime, under s. 16. Bong. 
Act VI of 1862. attached those fees in execution 
of his decree against K ; Held that the causes 
of action in the two suits wore not identical 
nor against the same party. LALLA TEELUCK- 

dharee Lall v. The Court op wards. 2 
B.L.R. A.C. 230=11 W.R. 149. (1 W.R. 315, 
6 W.R. 312. 5 W.R. 115. 10 W.R. 27, F.) [F., 
13 C. 262. J 

(13) — Pival decree-holders attaching properly 
— Interval of four hours between two attachments 
— Priority — Creditors not entitled to share pro- 
rata. — One of two distinct decree-holders attach- 
ed the property of a judgment-debtor four 
hourR before the other had attaohed it. E eld 
that the decree bolder, who first attached it, 
was entitled to be satisfied out of the proceeds 
of the sale and that the creditors could not 
share the proceeds pro rata. In re NANAK 
Chund, 54 P R, 1872, 

(14) — Priority of attachment , effect of— Sale 
on subsequent attachment. — Priority of attach- 
ment does not give a deoreo-bolder a right to 
set aside a sale on a subsequent attachment, 
but only a right to be paid first from proceeds 
of sale. LALLA JOOGUL KlSHORE LALL v. 
Bhukha CHOWDHRY. 9 W.R. 243. 

See appeal— Decree and Execution 

OF DECREE, 6 W.R. 21. 

Sec Civ. Fro, Code. 1905, e. 73, 8 W.R. 
501. 

7. — Striking off execution-proceedings. 

fl ) — Order striking off c. vccution- Proceeding , 
effect of. — The striking an execution-prooeediiig 
off the file is an act whioh may admit of differ- 
ent interpretations according to the oironm- 
stances of the case ; and when a Court, whioh 
has to consider in an execution-proceeding 
whethor a previous attachment has not come 
to an end by the dismissal of some exeoution- 
proceedings in the interval, and whioh has no 
opportunity of considering the oiroumstanoes 


Attachment— oontinued. 

7.— Striking off executlon-Proceedlngi. 

— continued. 

under whioh those execution-proceedings were 
dismis?ed, holds that the attaohment is still 
subsisting, the order of the Court cannot be 
held to be bad in law. MOHUNT BHAGWAN 
RAMANUJ DASS V. KHETTER MONI DaSSI, 

1 C.W.N. 617, 

(2) — Striking off case in execution— Effect . — 
On a case being struck off, on the termination 
of the proceedings in exeoution, the owners of 
an estate (previously attached) can deal with it 
as an unattached estate. JAIN SINGH v, 

Teeluck Dharee PATTUCK, 1 W.R. 318. 

(3) - -Execution case— Striking off — Attach * 
mcnt — liclcase.— There is no authority in 
Aot VIU of 1859 for saying that an attaohment 
is at an end because the execution oase is struok 
off the file. In executing an ex-partc deoree, 
dated 22nd September, 1964, plaintiff obtained 
an order for attachment in December of that 
year. On 12th May, 1866, defendant prayed 
under s. 119, Act VIII of 1959, to have the 
judgment against him set aside. His petition 
having been rejected, he appealed to the Judge, 
who remanded the case for trial upon whioh 
the Munsiff struck the exeoution oase eff the 
file. The plaintiff having appealed from the 
decision of the Judge to the High Court, the 
Judge’s order was set aside, and the oase re- 
manded. In February 1868, the Judge found 
that defendant, not having come within 30 
days after the first process to enforoe the judg- 
ment, could not oome in under s. 119. Plain- 
tiff then applied for an order for the sale of the 
property. Held that, when tho Judge’s order 
of remand was sot aside after the fiuding to 
which he came in February 1868, it was 
the Munsiff’s duty to allow the exeoution to 
proceed in tho ordinary course ; and that, 
whether the case was formally restored to the 
file or not. the ordor of attachment revived 
whon the Judge’s decision of 20th August, 1862, 
was reversed. 8HEIK GOLMVI YABEYA v. 

Mussamat Sham a Sundari Kuari, 3 B.L. 
R. App. 134 = 12 W.R. 142. 

(4) — Agreement between decree-holder ay\d 
judgment-debtor — Post fxmement of sale — Order 
striking off case— Effect. — A judgment-debtor, 
on the very date on whioh the sale was 
advertised to take plaoo, paid a part of the 
money due on tho deoree, and obtained a post- 
ponement of tho sale by tho oonsont of the 
doorea-holder, on tho express provision suggested 
by tho juigraent-dobtor himself that the attaoh- 
ment should oontinue, a provision aooepted by 
tho deoree-holder. Held that a mere formal 
entry on tho record showing that the oase was 
struck off the file was not of any effeot. 

Mothoor Mohun Pal Chowdhry v. 

8HURROOP CHUNDER PAL. 6 W.R. 291. 

(*>) — Femoral of attachment —Dismissal of 
application— Civ Pro. Code, ss. 101, 
Courses open to applicant. — If an application 
for the removal of an attachment is dismissed 
under s. 102, Oiv. Pro. Code, the only oourae 
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7.— Striking off execution— Proceedings 

— continued, 

open to the applicant is either to apply under 
8. 193 for an order to set the dismissal aside, or 
to file a regular suit under s. 283 W.8. 

Thanega Chellum Moodaliar v. K. T. 
Narayanan Chetty, 1 L.B.R. 70. 

(6) —Revival of attachment on reversal of sale 
in execution of decree . — An ait-tob ment, onoe 
legally m ide, is revived upon the reversal of the 
sale in ex'ounon. RAJAH MOHESH NARAIN 

Singh v. Kishnanund Misser.2 Ind Jur.O.S. 
1 = 5 W.R P.C. 7 = Harsh 592 = 9 M. I. A. 324. 

(7) — Sale, reversal of —Attachment, revival 
of. —Held that, by the sotting aside ot a decree, 
tbo parties are remitted to the position in 
which they stood immediately before the sale, 
and therefore an attachment once legally made 
revives. GUNNO SINGH v BABOO MUDDUN 
Mohun Singh, W.R. 1861, 26. [F. t 12 W. 
R. 142.] 

(81— Suit struck off the file —Effect on attach- 
ment previously made . — When a suit Las been 
struck ofi tbe file lor neglect of the party to 
pay iu the tulubana for the service of the 
necessary s ile-prooesse=, an attachment pre- 
viously made oannot subsist. PURBHOO DOSS 
v. Goma Bhujun Singh, 5 W.R. Mis 4. 

(9)— Attachment in execution of decree — 
Mere dismissal of application for execution, 
whether affects the continuance of the attach- 
ment . — Where, on an application for execution 
of a decree, the attachment of certaiu proparty 
has onoe been ordered, the faot that, subse- 
quent to such attachment, the Court happened 
to merely strike the execution case off its file of 
pending oases, without expressly releasing tbo 
attachment or saying that the decree was in 
oapable of execution, oannot have the effeot of 
affecting tbe continuance of the attachment, 
so that, when the order striking the petition off 
the file is reversed on appeal, the decree-holder 
is restored to his original position with the right 
to claim the benefit of the continuing attach- 
ment. The Bank of Upper India v. sheo 
Prasad. 19 A. 482 = A W N 1897, 124. (N. 

W.P. 1873. 72, 14 B.L.R, 425, 12 W.R. 142, 
R; [R., 9 C. L. J. 239 ] 

(10 ) — Execution of decree - Attachment . when 
subsists — Striking off the file —If property is 
once attached, the attachment will subsist if 
not expressly abandoned by the party at whoso 
suit it was made until an order is issued for its 
withdrawal, even although do further steps aro 
taken on the attachment within a reasonable 
period. If an execution case is struck ofi with 
the consent of tho judgment-creditor, or in such 
manner as the law provides, or if the judgment- 
creditor subsequently applies of his own accord 
for a second attachment treating the first as 
non-existent, then, the first must be deemed to 
have been abandoned. If, on the contrary, the 
judgment-creditor did not intend to abandon 
liis first attachment and takes out the seoond 
attachment merely because the Court insists on 

C. 11-17 
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his beginning de novo, then, the first attaohment 
remains in force notwithstanding the issue of 
the second. JHATU 8AHU v. BABO Ram 

Charan Lal, 3 B.L.R. App. 68 = 11 W.R 
517. [R. t L.B.R. 1893—1900, 340.1 

(11) — Execution in progress set aside totally 
—Property released from attachment — Where 
execution has been sec aside in toto after being 
prooeeded with to a certain point, the property 
is not under attachment for benefit of decree- 

holder. Khadem Hossein Khan v. Kalee 
Pershad Singh, 8 W.R. 49. 

( 12 ) — Execution-cases— Stay of sale— Conti- 
nuance of attachment. — Execution-oases in 
whioh sale or other proceedings are stayed for 
a fixed period, at the request of the debtor, and 
with oonseot of the decree-holder, should not 
be struok ofi the file till the period has expired \ 
and, if struck ofi by an order providing conti- 
nuance of attachment, sale may follow within 
the period without a fresh attaohment. CHU- 

Chowdhry V. Domun lall 

9 W.R 205. 

(13) — Execution struck off for convenience of 
Court— Attachment if put an end to.—kn order 
striking an execution-case ofi the file for the 
convenience of the Court does not put an end 
to the attaohment. J. DACOSTA v. KALEE 
Pershad Sing, 12 W.R. 260. 

Appeal— Interim order striking off 
attachment — Release from attachment. — An 

order striking ofi an attachment pending an 
appeal does nor. release the property from 
attachment. SHEW NARAIN SINGH v. A. B. 

Miller, official assignee. 17 W.R. 234. 

0 Saif of attached property , stay of — 

Striking off of execution-application— Effect . — 

Where a sale of attached property is stayed by 
the Court upon the application of the judg- 
ment-debtor, on condition of the attachment 
remaining in foroe, the subsequent striking ofi 
of suoh application from the file would not 
affect the decree-holder’s rights. MUNQUL 
Pershad Dichit v. Grija Kant Lahiri 
8 C. 51. P C =11 C.L.R, 113 = 8 I A. 123 = 4 
Sar. 219. [D.. 35 G. 1060 = 8 C.L.J. 193 = 12 
U.W.N. 216, Note,] 

< 16 j — Execution of decree— Postponement of 

sale does not operate to remove attachment. 

Property had been attached in execution of 
deoree ; the parties had applied that the sale 
might be postponed, but the Court executing 
the decree ordered the sale to be postponed, 
and the “case to be struck ofi the file.” Held 
that as there was no order passed directing the 
removal of the attachment, and as it appeared 
that it was the intention of the Court, and of 
the parties that the attaohment should continue, 
the direotion that the case should be struck off 
tbe file of pending oases did not operate to 
remove the attachment. AHMUD HOSSEIN 

Khan v. Mahamed azeem Khan, 1 N.W.P. 

*8. [F., 1 A. 616.] 
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Attachment — continued. 

7.— Striking off execution— Proceeding! 

— continued. 


| A ttachment— continued. 

7.— Striking off execution — Proceedings 

— concluded. 


(17) — Attachment — Execution- case struck , 
off the file — Effect on attachment. — By an order : 
of the Court a case of execution ef deoree, in 1 
which an attachment had been taken out, was i 
struck off the file. The plaintiff never asked ! 
for. or consented to the withdrawal of the ( 
prior attachment, nor did the Court by any 
formal order withdraw the same. Held, that 
the attachment was not terminated by the 
order which Rtruok the case off the file of pend- 
ing oases. MOOKHESUR RaI AND ANOTHER v. 
RAMPHUL 8AHOO, SNWP 70. 

(181 — Striking off execution — Effect — An 
attachment by a judgment-creditor ceases when 
his execution-case is struck off the file. BABOO j 

Luchmeeput v. Baboo Lekraj Roy, 8 i 
W.R. 415. I 

I 

(19) — Attachment of money in Deputy Collec- 1 
tor's hands -S 237, Civ Pro. Code. 1859- 
Dismissal of suit. — An attachment of money 
in the hands of a Deputy Colleotor without any 
suoh direction, as is enjoined by s. 237, Aot 
VIII of 1859, ceases to be binding when once 
the suit is dismissed. LUCHMEEPUT SINGH 

Doogur v. Humphrey, 14 W.R. 101. 

(20) — Deere* establishing right to attach after 
property released from attachment-- S. 210. 
Civ. Pro. Code. 1859 -Effect —The effect of a 
deoree establishing a right of attachment after 
the release of the property from attachment 
under Act VIII of 1859, s. 246, is to set aside 
the order of release, and restore the state of 
things which had been disturbed. MAHOMED 
WARRIS v. PlTAMBUR SEN, 21 W.R, 433. 
[F., 23 C. 829, 10 B. 400, 31 A. 367 ; R. 
6A.L.J. 434.] 

(21) — Execution of decree pouting appeal to 
Privy Council-Suit to cancel alienation during 
attachment. While an appeal from a deoree 
was pending before the Privy Couuoil, the 
deoroe-holder (M) applied for execution and I 
attached the property of the judgment-debtor j 
(B), who thereupon obtained an order of the ! 
High-Court for stay of sale until security 1 
could be furnished. Tho decree-holder having 
failed to furnish adequate security, the exe- ; 
oution-ease was struck off. The appeal to tho ' 
Privy Council having been dismissed, the I 
decree-holder revived execution proceedings, 
adding costs and intoresfc to her original claim! 
Upon this a third party intervened, and 
objected to the attachment, on tho ground 
that ho had obtained a mokurrurec pottah 
of the property from R’s representative. Tho 
objection having been allowed, under Aot VIII 
of 1859, s. 246, M brought a suit to have the 
mokurrurec declared to bo invalid and fiotitious. 
Held that plaintiff is not required to cause M’s 
admitted proprietary right to bo sold before she 
can maintain this suit, and that the aot of the 

Court in striking off the execution-proceeding j 
s only for the convenience of business, and 1 
eaves in taot all the proceedings taken up ' 
o that stage : nor does the decreeholder 


abandon the attachment, whioh was therefore 
subsisting when the mokurrurce pottah was 
granted. Accordingly the alienation of the pro- 
perty by the pottah is invalid and inoperative. 

soondur Singh v. Mubsamut Buhooria 

ALUM BASHEE Kooer, 24 W.R 36. 

(22) — Property under attachment — Execu- 
tion struck off— Attachment not put an end to. 

— Where property is under attachment, the 
mpro fact cf the execution-ca=o being 6truck 
eff the file does not put an end to the attach- 
ment. JUGOBUNDHOO 8EIN v. BHUGWAN 
CHUNDER DOSS. 17 W.R. 15. 

(23) 5 funs if declining to reverse predeces- 
sor's attachment order — Jurisdiction of District 
Judge. — A Judge has no power to iDtorfere 
with a Moonsiff's order declining to reverse 
an order of attachment of a former Moon<iff, 
when nothing else is before the Judee. GHOO- 

na Mahomed Sircar v. Shurno Luttu 

DEBIA. 16 W.R. 311. 

(24) — Attachment before and after decree — 
Striking off execution sale proceedings. — Held 
that attachment issued after suit supersedes 
tho attachment order obtained during the 
pendeDoy of tho suit, and that the former was 
taken off the property when the sale-proceedings 
were struck off the file. RAM JEWAN v, RAM 
LALL, 2 Agra 190. 

Sec Execution Case, l B.r. 1893—1900, 
340. 


— 8.— Subjects of attachment. 
Sec ACT XXIII OF 1871. 


See Civ. Pro. Code, 1908, s. 60. 


(U — Annuity charged on estate -Civ. Pro. 
Code, 1659, s. 20 5 — Grantor's heir. — An an- 
nuity, which is a charge upon an estate, can be 
attaohed, under a 205, Act VIII of 1859, at 
the instance of the grantor’s heir bv whom it 
is payable. MAHARAJAH DHF.RAJ MAHTAB 

Chand Bahadoor v. sreemuttee Dhun 

COOMAREE BIBEE, 17 W.R. 254. 


(2) Civ. J'ro Code, s 200 — Sale of immovc • 
able property to Court of Wards- Annuity 
payable in return to vendor , liable to attach- 
ment yi execution.- Where a judgment-debtor 
sold his immoveable property to the Court of 
Wards for consideration, part of which was 
present payment, and another part an annuity 
payable to tho judgment-debtor, suoh annuity 
was held to fall within ?. 26G cf the Civ. Pro. 
Code, as being money belonging to the judg- 
ment-dobtor, and a stipulation in the deed of 
sale by which tho judgment-debtor undertook 
not to alienate, suoh anuuitv was held to ba 
wholly inoperative to defeat'tbe claim of the 
judgment-oreditor. Har SHANKAR PraSAD 

m N ^a/;« BAIJNATH Das - 23 A * 164- A. W. 

?; 81 ; °„WC. S8. G B L.R. 646. i?.; 11 

D ) [D., 31 A. 301-6 A.L J. 287 

= 1 Iud. Cae. 186 ] 
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Attachment — contiaued- 

% 

Subjects of attachment— continued, 

Stipends allowed to members of Mysore 
family, if attachable . — The original stipends 
allowed by the Government to the members of 
the Mysore family cannot be attached. HAJEE 

Mohamed Kuzulbash V. Shazada Moha- 
med BUSEEROODEEN. 7 W.R. 169. 

(4)— Reg. IV of 1831 . .<?. 3, Act XXIII of 1838 

State stipend, whether liable to attachment — 

The stipend of a Carnatic stipendiary is not 
liable to attachment in execution of a deoree 
against him, it being one of the description of 
personal grants expressly protected from attach- 
ment in satisfaction of any decree or order of a 
Court by s. 3. Reg. IV of 1831. extended by Act 

XXIII of 1853. Mohamed Abdul Vakab 

BAHIB v. RAMASAWMY AIYANGAR, 4 M H C 

277. 

(5' Allowance granting maintenance from 
grantor's estate -Civ. Pro. Code. 1859 , s. 205 
— An allowance granting by means of a deed a 
regular maintenance from the grantor’s estate 
and recoverable from it, is property whioh 
mav be attached under s. 205, Act VIII of 
1859. ENAET HOSSEIN v. NUJEEBOONISSA 

Begum. 11 W.R. 138 [F., 17 W.R. 2.54.] 

(61 — S. 266. cl. fg). Civ. Pro. Code. 1882 — 
Political pension— Oudh loans. 1838 and 1812 , 
payments doe under — Political pension — 
Liability to attachment for debt -Exemption 
fronts. 266 (g). Civ Pro. Code, 1882— No dis- 
tinction observed between state property and 
private property vested in the Sovereign of Oiidh 
— Although it is probable that the enactments 
of s. 266 'gi of the Civ. Pro. Code, were not 
meant, to cover pensions payable by a foreign 
State, when remitted for payment to their 
pensioner in India, they certainly include all 
pensions of a political nature payable directly 
by the Government of India. A pension, 
whioh the Government of India has given a 
•guarantee that it will take, by a treaty obliga- 
tion contracted with another Sovereign Power 
is in the strictest sense a political pension. \_F . , 

1 O.C 170, 26 M. 69 ; R , 26 M. 423 ] An 
allowance payable by the Government of India 
under an arrangement effeoted between the 
King of Oudh and the Governor-General in 
1842 for the benefit of members of the King’s 
family and household and their respective 
heirs in perpetuity, and payable to one of such 
heirs, who has inherited it, as his share in the 
interest in the Oudh loan of 1842, is a political 
pension within the meaning of s. 266 'g), Civ. 
Pro. Code, 1882. The arrangement of 1842 
oannot bo treated as merely a provision out of 
the King’s private estate for the maintenance 
of members of his family; there having been, 
in a Stale like that of Oudh. no distinction 
observed between State property and private 
property vested in the Sovereign. BlSHAMBAR 

Nath v Tmdad Ali Khan. 18 C. 216. P C.= 

17 I A. 181 = 5 Sar. 619 . [2L. 1 O.C 170 ; 26 

M 69; R. 26 A. 617 = A. W.N. 1904, 144 = 
1A.L J. 338 ] 

(7 )— Decree against representatives of deceased 
Yeomiahdar— Arrears of Yeomiah pension due I 


deceased 
accumu- 
iu satis- 
obtained 


Attachment— continued. 

Subjects of attachment— continued. 

to estate of deceased, not subject to attachment 
m execution of decree. -Arrears of Yeomiah 
pension due to the estate of a 
Yeomiahdar which have accidentally 
lated, are not subject to attachment 
faotion of a decree of a Civil Court _ u ,* 1IJeu 
against the representatives of the Yeomiahdar. 

Referred Case No. 33 of 1870, 5 M H G 
371. [F . 26 M. 69 ] * 

(8) -Pensions Act (XX III of 1871), s. 11- 
lora garas hak , whether exempt from attach- 
ment as pension.— The word “pension” in 
8 . 1L is used in the sense of a periodical 
allowance or stipend granted, not in respect of 
any right, privilege, perquisite, or office, but 
on account of past services or particular merits 
or as compensation to dethroned princes, their 

inThlT'^ ae f nd * nts ' 8 °. a tora garas hak 
n the bands of a mamlatdar, granted to him 

for his rendering oertaiu services when required 
oacrot oonatitute a • pension ’ within ita 
meaning in a. 11 of Aot XXITI of 187! so as to 
be exempt from attachment under a decree of 
a Civil Court. THE SECRETARY OP 8TATP 
FOR INDIA IN COUNCIL v, KHEMCHAND 
JEYCHAND, A B. 432. [F„ 5M 272 3<1 M 

153 = 2 M.L.T. 33, 31 A. 382 = 6 A L J. 519 = 
5M.LT. 388 ; R., 16 B. 731, 21 M. 105 A W 
oo 6 *' 26 A - 6i7 = A.W.N.1904:i44 = 

(9- Agreement by Government to pay money 
in lieu of tora garas hales- Act XXIII of 1871 

thi, I h6 °i la, u agftiD9t Lbe G^rnment in 
this suit, which was based on an alleged 

agreement made by Government, viz an 

agreements pay moneys from tbe Government 

,Q ll6U °, f the tora garas haks whioh 
the garasias used to levy directly from the 

villages was held to fall within the prohibition 

?XYm ed f We 4 ° f . fcbe Indian Pensions Aot 
(XXIII of 1871) against Civil Courts entertain- 

lug any suit relating to any grant of money 

made by the British Government, whatever 

may have been the consideration for such grant 

and whatever may have been the nature of the 

payment, claim, or right for whioh suoh grant 

may have been substituted. Maharavat- 

MOHAN SANGJI JEYSANGJI v. THE GOVFRN 

5b7o 8 OF rTa^ Yi ! * 437 ‘ Nofce - 

i ,i?r =8I,A 77 = 4 Sar. 230 » . [F.. 4 B. 432 • 
R., 4 M. »/41. 17 A. 1, P.C., 22 B 496 oq r* 
480 = 7 Bom. L.R. 497.] * 9 

(AO) -Claim against Government for money 
in hen of tora garas haks- Jurisdiction of Civil 
Cow ts— Indian Pensions Act (XXIII of 1871 ) 

The plaint m (his case contained an express 
prayer for a declaration, not that the Govern! 
ment should collect and pay over the garas to 
the n.am iff?, but that the plaintiff, are' entitled 
to take it hereditarily, from the Government 
reasury and, in fact, treat themselves as en- 
titled to a grant of money out of the treasury 
in lieu of tbe levy whioh their ancestors were 
making from the villages, and suoh olaim was 
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Attachment— oontinued. 

8. — Subjecti of attachment-* continued. 

held to come within the scope of the prohibi- 
tion of the jurisdiction of Civil Courts by the 
Indian Pensions Aot. in respect of suits relating 
to grants of money made by Government. 

Mansang Madhavsangji v. The Govern- 
ment of Bombay, 4 B. 443, Note. [ F. , 4 B. 
432], 

(11) — Civ. Pro. Code (Act X of 1877), $. 266 — 
Pension — Saleable property — Attachment . — 

“ Saleable property ” means property which, 
if sold, would pass to the purchaser. In the case 
of pensions not exempted from attachment, it 
is only arrears actually accrued due that are 
attachable in execution of a decreo. BHOYRUB 
CHUNDER ROY v. MaDHUB Chunder SEN, 
6 C.L.R. 19. (14 M.I A. 40 = 7 B.L.R. 186, F .) 

(12) — Bonus, attachment of . — A bonus grant- 

ed by tho Government is not a pension, and if 
proceedings in execution had commenced prior 
to 1st Juno, 1882, the bonus is attachable. 
Khasim v. Carlier, 5 M. 272. [R., 30 M 

163 = 2 M.L.T. 33.] 

U3)— Pensions when attachable— Law before 
Act, XXIII of 1871. — Before Aot XXIII of 1871 
it was heid tnat a pension was liable to attach- 
ment though not in anticipating of its be- 
coming due and that it could also be attached 
when the amount was in deposit in the Govern- 
ment treaMury at the pensioner’s call. GOOR- 
DIT 8INGH v. BJSHESHUR, 79 P.R. 1867. 

(14 J — Act II of 1849 (Pensions) — Kinds of 
pensions liable to attach ment.— All pem-ione, 
except military and naval pensions and super- 
annuation allowances, were held liable to 
attachment under ordinary process or proceed- 
ings in bankruptcy in tho hands of the 
Treasuary Officer. NlZAKUT-UL-NlSSA v. Ram 
8AHAI, 100 P.R. 1869. 

(16 )— Pension paid to judgment-debtor and in 
his possession not attachable— Ac. XX11I of 
1871, s. 11. — Money paid to a judgment-debtor 
on aooount of his pension cannot be attached 
and so also while it is at tha treasury, though 
waiting his call. KALI MALL v. 8HAZADA 
JlLAL-UDDIN, 30 P.R. 1874. 

(16) —Pension paid to the pensioner or his 
agent, attachable— Act XXIII of 1371, s. 11.— 
The money paid on aooount of pension to tho 
pensioner or his agent ceases to bo monoy 
due on aocount of tho peneiou the moment 
it is so paid. It is exempted from attach- 
ment so long as it remains in the Treasury 
officer’s hands and has not been paid to tbi 
prisoner or his agent. The moment it is 
paid it loses its privilege and becomes subjeot 
to attachment. LALLU Mal v. MAHOMED 
8HERDIL KHAN, 87 P.R. 1877. (30 P.R. 

1874, Diss.). 

(17 )— Power of executing Courts— Pensions 
by authorities other than British— Attachment 
—8. 60 lg), Civ. Pro. Code (1908) contem- 
plates peneions payable by tho British Govern- 
ment only. So a sum of money paid as a 


Attachment — oontinued. 

8,— Subjects of attachment— continued. 

oharity allowance out of the revenues of the 
Mamdot Estate may be attached. HAZARI- 1 

Mal v. Khan Bahadur Khan, 58 P.R. 188* 
[R., 47 P.R. 1893.] 

(18) — Execution of decree— Political pension .- 
— Held, that a pension awarded by the Deed of 
Trust, dated the 23rd November 1899, on the 
part of Mohammad Ali Sbah, King of Oudh, 
printed at page 149, Aitcheson’s Treaties, is a 
political pension and, as such, it cannot be 
attached in execution of a decree against the 
pensioner. JAFAR MlRZA v. BHAGWAN DAS, 

1 O.C. 170. 

(19) — Civ. Pro. Code , 1882. s. 266 lq)—Poli - 
tical pension— Right of creditor to attach pen - 
sion due at date of pensioner's death . — An 

application was made to attach the amount 
due to a deceased judgment-debtor as arrears of 
Malikana due from Government. Held that 
the character of the fund remained uncharged 
as long as it remained in the hands of Govern- 
ment irrespective of whether the intended 
beneficiary was alive or dead. Consequently, 
tbc amount iu tho hands of the Collector was 
not liable to attachment. VALIA THAMBU- 

RATTI v. ANUJANI KUNHUNNI, 26 M. 69. [It., 
12 0.0.323 ] L ’ 

(50)— Civ. Pro. Code, 1882 , s. 266<g\— Attach- 
ment of pension payable in British India to des- 
cendants of former Royal family in Ceylon— 

Validity of attachment— Pensions Act, XXIII of 
18*1, s 11 Pensions not granted or continued 

by Indian Ciovernmcnt -Exemption from attach- 
ment under Act, — The descendants of two 
families who at one time ocoupied the throne 
of CoyJon applied for the release of attachment 
of pensions payable to them in British India. 
The attachment was effected in execution of a 
decree obtaiutd against them in British India. 
7/W<7 f that as the pensions attached wore 
political pensions ” within tho meaning of 
s.2f 6 if/), they were exempted from attachment. 
Per Sir Arnold White , C.J-If the Govern- 
ment oi India be regarded as merely the agent 
of the Ceylon Government for tho purpose of 
paying these pensions, the Courts in British 
India would not havo any jurisdiction to pro- 
ceed by way of attachment since tho rights of 
the pensioners (assuming them to be enfor* 
ceablo at law) would only be enforceable 
in Ceylon. Per Benson, J.— S. 266 fg>, Civ. 
iro. Code, does uot restrict the exemption to 
political pensions granted by the Government 
in India and tho Courts iu British India would 
not bo justified in adding such a limitation to 

ut T rdp ° f <ho 8ecfcion - Per Sir Arnold 

ntc, C J. Pensions not granted or oontiuued 

by the Iudiau Government are not exempt 

from attachment by virtue of the provisions of 

fi. 11 of the Pensions Aot. 1871. MUTHU- 

rami naidu v. Prince augia Manavala 

8IMMALA RAJA, 26 M. 428. (5 B. 219 18 0. 

216. it.) ' ’ 

-regions Act, XXIII of 1871, ss % Sand 

^ • mu Vo * Codo ' s ‘ M6- Grant of eemin* 
dan— The words “pension” in 8. 11 of the 
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A ttachment — oootinued. 

8 —Subjects of attachment— continued. 

Peneions Act and s. 266 (g\ t Civ. Pro. Code, 
implies periodical payments of money by the 
Government to the pensioner in the manuer 
prescribed by a. 8 of the Aot. Where, as a re- 
turn lor good servioes, land was granted once 
foralluodera sanad by the Government, held 
that the grantee took the proprietary right in 
the subject cf the grant which was transferable 
and attachable. Qmere- Whether, if the grant 
had been of land revenue, different consider- 
ations would not have arisen ? LACHMI NARAIN 
v. Makund SINGH, 26 A. 617 = 1 A.L.J. 338. 

n B oi« 3 ^ 1902 - 16l » 17 I. A. 181, 16 

C. 216, P.) [F. t 30 M 153 = 2 M.L T. 33 6 

A.L.J. 519 = 31 A. 382 = 5 M.L.T. 388.] 

( 22 )— Decree against predecessor— Liability 

llr m execution . — The jaghir is not liable 
to anaohment and sale in execution of a decree 
against the predecessor, as assets in the hands 
of a japhirdar approved by Government. NIL- 

^n 0N L 8 I NGH Deo v * Bakranath Singh, 9 c. 

I 87 ' Sar 333 ’ (0tl a PP eal 

from 9 C 388 ) [R , 10 C. 677. 9 B. 198 5 
Bom. L.R. 983, 5 C.L.J. 583 = 34 C. 753.] 

(23l —Civ. Pro. Code, 1882, s. 266 (g)— 
Pensions Act. XXIII of 1878 . s. 11 -Jaghir 
income Attachment of assigned land revenue 
m the hands of lambardars —Neither the Civ. 
Pro. Code, nor the Pensions Aot exempt 
jaghir income from attachment in execution of 
a decree Qiuere : — Whether assigned land 
revenue is liable to be attached in the bands of 
the lambardars of a village before reaching the 
assignee? KUNDAN LAB v. DaBIP SINGH 
57 P R. 1884. [F. t 133 P.R. 1888 ; R„ 47 
P.R 1893.] 


(21) — Grant by Government to compensate 
for resumption of rent free land -Pension - 
Liability to attachment.- A grant of annual 
sum made by the Government in return for 
their having, by mistake, resumed certain rent- 
free lands of the grantee, is doc a “pension” 
x^thin the meaning of s. 11 of the Pensions Aot 
(XXIII of 1871). Puch a grant is liable to 
attachment in executiou of a decree against the 
grautee. JlBAN KRISHNA GHOSH v. SRIPATI 
CHaran Dey. 8 CW.N. 669. [R., 2 M.L.T. 
33 = 30 M. 153.] 

(25) — Execution of decree — Attachment of 
estate yielding periodical payment.— When an 
estate yielding a periodical payment is attaohed. 
the exeoutiou of the decree is oontinuable under 
the original attachment, and it is not neoessary 
to file a fresh application for each payment. 

Jamnadas v. Lalitaram. 2 B. 294. 

(26) — Civ. Pro. Code, s. 266 ( g)— Gratuities, 
.liability of , to attachment in execution of decree, 

S. 266 of the Civ. Pro. Code, prohibits the 
attachment of all gratuities allowed by Govern- 
ment, whether they are allowed to pensioners 
or granted in consideration of Dasfc services. 
Bawan Das v. Mul CHAND, 6 A. 173 = A. V. 

1884, 16. 


VakU Court. 
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8.— Subjects of attachment— continued. 

^V~ G i ra ul dty sanction ed but not yet paid 
P J l r i lmble t( ! attachn **t in execution -Civ. 
f kr 2 ™- t Tras f e r of Property Act. 

U~2' I ’ ldmn Contract Act. s. 90 . — A gratuity 
sanctioned in favour of a Railway employee 
subsequent to the 1st July, 18 S2, but not yet 
handeu over to him by the District PaymasteJ 
to whom it had oeen sent for such payment. 

aga usl! the atta0l i ed iD Bxeoution of a decree 
against the employee, as, being a gift of 

moveable property, it was not evidenced by a 

n^ed 6 b ‘ >d . l ° suam ent. and had not been com- 
plated by delivery, and as the Paymaster was 

not authorised by the employee m hold ihe 

money on his behalf. JANKI Das v East 

N 1884 2W LW r7 C s °r PAN t Y ' 6 A 63i = A.W. 

«.iab4,210. [R., 5 Bom. L.R. 454.] 

cain^b 80 , 0 ^ ° f account ~ Books of account 
cannot be taken in execution. In re Pestanji 

:®P J, a R T' 3 r B H ;? o c ' 42 ' 

o SS.W.P. 334 , Diss. t Rat. Un. Cr.C. 43.] 

mUj'ZPP! 1 ’ 1 ! S are sub J ects of attach, 
ment, but not of safe.— Although a Court will 

hrl ,1 aco ? uut oooks to be attaohed and 
brought to sale as mere waste paper ; yet to 

a J uc ; gment * debto r from making away 
wuh his books and defeating a decree holder, 

it w.ll be competent to a Court executing a 

rnenrVf Ut / 0D is . app,ied for by attach- 
ment of debts to require the judgment-debtor 

to produce hie books in Court, and leave them 

PERSH\nT ! M y T ° f th ° G ° Urt ' ABJ °ODHYA 

3N R W H p D 33} MlDDLETON C0HEN AND CO., 

< 30) -Ciu. Pro. Code (X of 1877), s. 266 . 

morfnnJ'i pro P ert ^ °f agriculturist specifically 
mortgaged, not exempted under.— In enacting 
the provisions cf s. 266 of Act X of 1877 it 
cannot have been the intention of Ihe Legis- 
lature to prohibit the sale of property specifically 
mortgaged. The operation which the Legis- 
lature has intended ol. (c) of the section to have 
m favour of an agriculturist, cannot be so 
extended as to prohibit the sale of the house- 
matonal, etc., of such a person, under a decree 
for sale passed on a specific mortgage of the 
house executed by him. BHAGVANDAB v 
HATHIBHAI. 4 B. 23. [Diss. P.L.R 1900* 

P. 357 ; D., A.W.N. 1888, 154.] ’ 

(31) Civ. Pro. Code, s. 266, cl. (c)-Exemp. 
twn in favour of agriculturist debtor, whether 

extends to his representative- Scope of clause. — 

J 26fi U nf r°u l r Q *o d m Ol. (c) of 

s. 266 of C,v. Pro. Code, has not the effeot 
ol limning the exemption in the clause so as to 
exclude t*e house itself in whioh the agricul- 
turist lived, and the buildings whioh he used in 
the exercise of his calling. The provision cannot 
be construed to exempt merely loose materials 
of buildings and those only. While the house 
stands, he cannot attaoh it as a house without 
attaching the materials of which it is composed. 

Nor does the exemption oease to operate on 
the death of the agriculturist, provided tho pro- 
perty oame into the hands of his heir, also an 
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agriculturist. Wuere the original agriculturist 
judgment-debtor is dead, the decree-holder 
proceeds against bis representative as liable 
under the decree, and the representative, 
taking the place of the deceased as to liability 
undtr s. 266 takes hie place also as to the 
protection afforded by cl. ic) of the section. 
Oon.-equently, if, having become owner, he is in 
good faith oooupymg the house, sought to be 
attached, as au agriculturist, it continues to 
be exempt from attachment. RaDHaKISAN 
HAKUMJI v Balvant RAMJI, 7 B 030. [ft., 
12 B. 363, 13 CP.L.R. 30. 59 P.R. 1902 ; D., 
A.W.N. 18*8, 154.] 

(32) — House occupied by agriculturist as such 
— Agriculturists' town residence . — A house occu- 
pied by an agriculturist as an argiculturist can- 
not form the subject of attachment. Tho town 
residence of an agriculturist is liable to attach- 
ment. MANECKLAL v. MANILAL, 7 Bom. L. 
R. 685. 

(33 ) - Execution of decree — Attachment of 
agriculturist's house -Civ. 7 Vo Codc.s. 266 c), 

Where, upon an agricultural tenant leaving 
the village, the zemindar, according to custom, 
was entitled to re enter upon the tenant’s pre- 
mises whioh reverted to him, and such premista 
are sold in exer-ution of a money-decree against 
the tenant, held that tho interest of tho zomiD- 
dar was not aff-cled by the sals which was 
prohibited by s. 266 of tho Civ. Pro. Code, and 
to whioh he was no parly. TOTA RAM v 

Chain Bukh, A W N. 1888. 154. 

. (34) — Civ. Pro. Code , 1882, s. 266 (c) — Build- 
vug site -Building-site of houses occupied by 
agriculturists not liable to attachment and sale 
in execution of decree.— A creditor holding 
decree against the representatives of au agricul- 
turist. attached the site of their house, and 
pleaded that, under s. 266 (c), Civ. Pro. Code, 
the materials of houses and other building’ 
belongmg to, and occupied by, agriculturists, 
were alone exempt from sale and prayed that 
the site under the house may bo sold. Held 
that tho house and its materials wore eximpt 
from attachment and that the attachment of 
the Bit e could not affect the tenant’s immunity 
from the attachment of the materials of tho 
house forming the house as it sto-'d. KRISHNA 
v. Kanshi Ram, 59 P.R. 1902. (7 B. 530, 11.) 

(35) — Fodder, liability of, to attachment in 
execution of decree -Civ. Pro. Code , 1882. 
s. 266 \bi. Held, that in execution of a decree 
against an agriculturist, fodder was liable to 
attachment whether in whole or in part 

Wasil v. Muhammad Din, 93 P.R. 1904. 
[It., 82 P.R. 1907.] 

(36) — Bombay lihagdari Act ( V of 1862' — 
Execution of decree against bhagdar— Attach- 
vient of gabhan {home-stead) appurtenant to 
Bhag— Validity -Civ. Pro. Code. 1822 s . 266 
(c). In execution of a decree obtained against 
a bhagdar, hie bhag wag atfcaohod, as also the 
gabhan or site of the dwelling houso, as a part 
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of the bhag. The judgment-debtor applied to' 
have the attachment raised from the gabhan, - 
alleging that be was an agriculturist, and 
claiming protection from attachment in respeot 
of gabhan of his house under s. 266 (c) of the 
Civ. Pro. Code, 1882. Held that the gabhan 
was liable to attachment. The judgment- 
debtor occupied the bouse in the character of 
a bhagdar and not a« an agriculturist. The 
object of the Bombay Bhagdari Act (V of 1862)' 
was not that execution of a decree against a 
bhagdar should be prevented altogether, but 
that it should proceed against the bhag as an 
indivisible aggregate, including the gabhan , 
i and where a bhagdar holds in that character it 
1 predominates over h;s other character as an 
agnculturist. Moreover, it was for agricul- 
turists in the strictest sense, and for an agri- 
culturist in that sole character, that the 
protection afforded by s. 266 VI of the Civ. Pro. 
Code, was intended. JlWAN BHAGA v. HlRAV 
| BHAIJI, 12 B. 363. [II , 13 O.P.L.R. 30.] 


(37) Civ. Pro. Code ( Act A’ of 1877), ss. 278 , 
287 — Person sored with prohibitory order in 
respect of debt, application not maintainable by, 
under s 278 — Duty of Court . — No application 
can bo made, by a person servtd with a prohibi- 
tory order in respect of au alleged debt due by 
him to the judgment-debtor, as for the raising 
of the attachment under e. 278 of the Civ. Pro. 
Code. Where, however, the property of whioh 
a sale is sought is a debt, and the Court receives 
notice from tho alleged debtor that no such 
debt exists, tho Court should satisfy itself as to 
the existence, or otherwise, of tho debt, and it 
it. comes to the conclusion that tho debt does 
not exist, should abstain from proceeding to 
sMo. Harilal AMTHABHAI v. ABHESANG 
I Meru, 4 B. 323. [/A, 10 M. 194; 11 , 14 C.P- 

| L.R. 124, 27 M. 67.] 


(38) I endor's right to purchase moneys 
Debt —Attachment — civ. Pro . Code 1S77 , 
ss. 266 and 268 . — Where it is agreed, that the 
purchase-money on a sale of immoveable' 
property shall bo payable after the execution 
of the conveyance, then, so loug as the con- 
veyance remains uooxeoutcd, the vendor’s right 
to the purchase-money is a contingent right, 
whioh, under s. 266 of tho Civ. Pro. Code, 
cannot bo attached and sold in exeoution of a 
decree, and sale of suoh a right cannot couvey 
anything to the purchaser. AHMAD-UD DIN 

khan v. Majlis Rai, 3 A. 12. O’ a.W.N. 

1838, 154 ] 


(39) Execution against vendor --Property held 
by vendee — Attachment — Limitation. — Held 
that, where a party holds possession of a pro- 
perty for 21 years under a sale from another, 
it cannot be attached iu an execution against- 
that other. ACHUMBEET LAL v. RaDHA 
KlSHEN, 6 W.R. 161. 

(40) - Civ Pro. Code , 1877, s. 266- Attach- 
ment of debt arising out of claims over which 

BritishCourts have no jurisdiction , — Claims over 
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which no Court in British India has jurisdic- 
tion are not debts liable to be attached under 
the seotion. Thus debts due to a British sub- 
ject by the Gaikwar or other Government or 
its subjects are not debts which, under this 
section, are liaole to attachment jq execution 
of a decree. But, it must be noted that the 
mere oircumstauce tb?.t the garnishee jg t a t the 
time of the application for attachment, beyond 
the limits cf British India, would not of itself 
render the debts not liable to be atiaohed. 
GHaMSHAMLAL v. BHANSALI, 5 B. 249. fR ’ 
at. M. 4 23.] 

<41 1 - Debt secured by mortgage of immoveable 

property 7io t moveable property . — A debt secured 

oy mortgage ot immoveable property is not 

moveable property, within the meaning of 

the execution sections of the Civ, Pro. Code. 

SRINATH DUTT v. GOPAL CHUNDRA MlTTRA 

9 C 511 = 12 C L.R. 445. [F., 9 M. 5 ; Dis - 

*Ppr.f 26 B. 305 ; Cons., 10 M. 169, 14 C.P. 

L.K. 5 ; R., 20 C. tC5.] But sie DebeNDRa 

Kumar Mandel v. Rup LALL Dass, 12 C 
546. 

(42) Civ. Pro. Code. 1882, s. 27 4i = 0. XXI, 
r. 54, new Lode — Attachment in execution of 
money de rce - Incorrect description of property 

Effect of subsequent purchase of same property 
by stranger tinder another oecrec. — Wnero the 
judgment-debtor had only muafi interests in 
a village, but the holder of a money decree 
in attaching the judgment-debtor‘s interests 
therein incorrectly described them as zamin- 
diri interests and a sale of the zamindari in- 
terests was held subst quently , the attachment 
was not a good attachment, under the section, 
of the muafi interests of the judgment-debtor ; 
the auctiou- purchaser oould not be held to have 
purchased those muafi interests ; and the title 
of oertain persons who had obtained a pre-emp- 
tive deoree in respeot of the muafi interests 
must prevail over that of the auction purchaser. 

Hargu Lal Singh v. Muhammad raza 
Khan, 13 A. 119 = A. W. N. 1891, 16. 

(43; Debt secured by collateral hypotheca- 
tion of land— Immoveable property — General 
Clauses Act, 1869, s. 2 (-5;.- A debt which is 
made a charge on land, constitutes a “ benefit 
to arise out of land,” within the meaning of 
those words in s. 2 (5) of the General Clauses 
Act, 1S69, and is, therefore, immoveable pro- 
perty for ihb purpose of attachment and sale 
under the Code of Civil Procedure. Qucere : — 
Whether the debt could be sold apart from the 
security as immoveable property? APPASAMI 
v. 8COTT, 9 M. 5. [Not F , 26 B. 305 ; Appr., 
19 B. 121 ; R., 10 M. 169, 14 C.P.L.R. 5.] 

(44) — Attachment applied for— No further 
steps taken— Mortgage by judgment-debtor — 
Effect.— On an application /or exeoution of 
a simple money-deoree, fresh attachment was 
ordered to be made, on 6th December, 1373. 
On the 31st Deoember following, the judgment- 
debtor filed a petition prayiDg that, in accord- 
ance with an arrangement made with the 
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judgment-creditor, the execution proceedings 
might be stayed for another month, he premis- 
ing not in the meantime to alienate the pro- 
perty. This was acceded to by an order cf that 
date and the execution case struck off, the 

proceedings being stayed for a month Noth- 
ing was acne by tbe decree holder until the 
30th Novtinber, 1874, when a frtsh application 
for attachment and sale was made. The Court 
directed exeoution to be taken out. But, sub- 
sequently, the judgment-creditor failed to 
prosecute the matter, and eventually, on th6 
31st May, 1875, the Court, on the ground of 
negligence of the judgment-creditor, again 
struck the oase off the file. In the meanwhile, 
on the 2nd February, 1874, the judgment- 
debtor had mortgaged the property in question. 
Held that the attachment did not subsist on 
the date of tbe mortgage and the mortgagee 
had a lien ever the mortgaged property. The 
circumstances that the judgment-debtor in- 
duced the judgment-creditor from time to time 
to put off the sale of his property, by promising 
that he would not sell the property to anybody 
else, oould not convert such promise into a 
mortgage. GaNGAGOTTI PAL v. Ram SUNDER 
DUTT, 8 C. L. R. 157. 

(45) Application for and sale of property 

under mortgage decree — Common error of Courts 
— Claim to such property under s. 278, Civ. Pro. 
Code.— Io is not ueoessarv for the holder of a 
mortgage-deoree to apply for the attachment and 
sale of the mortgaged property. The deoree 
oentains or ought to contain, a direction for 
sale ; and it only remains for the deoree-holder 
to apply for the sale to be proclaimed. If he 
uunecess-i rily applies for an attachment, which 
is granted, a olaim to the property cannot be 
brought under s. 278, Civ. Pro. Code, 1882. 
S.R.M. A.N. MUTHAPrA CHETTY v. B.A.R.M. 
PALLATHAPPA CHETTY, 2L.B R. 138. (14 

C- 631, 18 B. 98, 4 B. 515. R.) 

(46) Property in possession of mortgagee , 
legality of attachment of. — An attachment of 
property mortgaged even when in a mortgagee’s 
possession is not illegal. BlHARILAL v. 
RATTIRAM, 1 C.P.L R. 85. 

(47) Civ Pro Code, s. 268-Debt attached 
hi execution of decree — Payment o / amount out 
of Court to proper person, effect of.— Under 
s. 263 of the Civ. Pro. Coae, a debtor pro- 
hibited to pay the debt due by him might pay 
the amount of the debt into Court, and suoh 
payment would discharge him as effectually as 
payment to the party entitled to receive the 
debt. Also where, instead of paying the 
amount due by him into Court, the debtor, 
after the issue of the order of attachment pays 
that amount out of Court, to tbe person who 
would have been entitled to withdraw it from 
the Court, if it had been paid into Court, and the 
payment is certified to the Court, suoh payment 
out of Court beoomes, by reason of the certifi- 
cation of it to the Court, equivalent to a pay- 
ment into Court within the meaning of s. 268 
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of the Code so as to constitute sufficient oom- 
plianoe with the requirements of that seotion. 

Fida Husain v. Maula Bakhsh, 21 A. 148 
= A.W,N. 1899, 12. 

(48) — Partnership debt, attachment of.— An 
unoertain sum, whioh may or may not be 
payable by one member to another of a partner- 
ship, not shown to have been wound up, oannot 
be attached or sold in execution of a deoree, 
DWARIKA MOHUN Da8 v. LUCKHIMONI DASI, 
14 C 384 [Diss , 13 M. 447 ; R., 20 C. 693, 
158 P.L.E. 1903 ] 

(49 ) — Attachment of debt due to judgment- 
debtor by third person— Order of Court on 
garnishee admitting debt — Procedure when 
garnishee denies debt— Civ. Pro. Code, 1882, 
ss. 267 268, 603 . — Where a decree-holder has 
attached in execution a debt payable to the 
judgment-debtor by a third person, the power 
to the Court, implied in s. 268 of the Civ. Pro. 
Code of 1882, to make an order for payment of 
the debt whiob the garnishee is to obey has 
been hold to justify also an order for payment 
to the judgment-creditor, when the garnishee 
admits the debt to some amount or does not 
deny the debt in toto. If however the garnishee 
denies tho dobt, thero is no other course open 
to the judgment oreditor than to have it sold, 
or to have a receiver appointed under s. 503,' 

Toolsa Goolal v. John antone, ll B. 

448. 

f50 )— Money in the hands of agent, attach- 
ment of -Civ. Pro Code, s 266.— The fact 
that, when a principal sues to reoover a balanoe 
in the hands of his agent, he may, until the 
agent's accounts are produced, be unable to 
specify the particular amount of the balanoe in 
the agent’s hands, does uot render it the less a 
debt due to the principal. Suoh a debt in the 
hands of an agent or a vendee is capable of 
being attached by a creditor of the person to 
whose order or for whose benefit the money is 
held. Such debt, even where it happens to be 
unascertained, is oapable of being ascertained 
and is, as suoh, attachable under s. 266 of the 
Oiv. Pro. Code. MADHO DAS v. RAMJI 
PATAK, 16 A. 286 = A. W N. 1894. 84 (14 M. I 
A. 40, 6 M.I.A. 510, 6 B.L.R. 382, Disc.) 

(51) S 268, Civ. Pro. Code, 1882 ( = 0. 
-^A/, r. 46, present Code ) — Moveable property 

must belong to judgment* debtor— Government 

Promissory Notes in the Bank of Bengal.— 

Where oertain Government Promissory Notes 
in the custody of the Bank of Bengal were 
deolared to belong to the plaintiff, and the 
plaintiff applied for execution of the deoree by 
attachment, s. 268, Civ. Pro. Code, 1882, was 
held to be applicable only to oases where the 
property, in the possession of a third party 
belonged to the judgmont-debtor, and not to 
oases where it was deolared to be plaintiff’s 
The only remedy open to the plaintiff to reoover 
possession of moveable property deoreed to be- 
long to him and not in the possession or power 
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of the judgment-debtor, is to prooeed by suit 
against the person in whose possession or power 

it is. Raja Pudmanund Singh v. Chandi 
DAT JHA, 1 C-W.N. 170. 

152) — Civ. Pro. Code. 1859, ss. 205, 233 to 
238 — Attachment of decree. — A deoree oomes 
under the term “property” in e. 205, Civ. 
Pro. Code, 1859, and is, therefore, liable to 
attachment and sale in execution. For the 
purpose of attaching the deoree itself, and the 
money when it came into Court, the form of 
attachment under s. 237 is perhaps tbe most 
appropriate. PRINOE GHOLAM MAHOMED v. 
INDRACHAND JaHURI. 7 B L.R. 318 = 16 W.R. 
84 [/?., 21 A. 405 = A.W.N. 1899, 157.] 

'53> — Sale of. decree — Appeal— Remedy of 
party dissatisfied. — A decree belonging to a judg- 
ment-debtor may bo attached and sold, it being 
a part of the judgment-debtor’s effeots and not 
falling under the head of immoveable property. 
An appeal does not lie for setting aside a sale 
of a deoree under Aot X of 1959. The party 
dissatisfied with such order may proceed under 
s. 104, Aot X of 1859. BUNSHEE MOHUN 
DOSS v. HUR CHUNDER DOSS CHOWDHRY, 
W.R. 1864, Mis. 28. 

64) — N. 266, Civ. Pro Code, 18S2 -Whether 
offerings which may in future be made to a Hindu 
idol, liablc'to attachment. — Offerings whioh may 
in future be made to a Hindu idol, being volun- 
tary, or entirely unoertain. Tbe right to 
receive such offerings is Dot a “ saleable pro- 
perty ” within the meaning of s. 266, Civ. Pro t 
Code. 8o, suoh offerings oannot be attaohed in 
execution of a decree for money Against the 
idol. SHOILOJA O.THa v. PEARY CHARAN DEY, 
29 C. 470 = 6 C.W N. 728. 


(55) — S. 232, Act VTII of 1S59 - Mesne pro- 
fits to be ascertained in execution — Attachment 
pending ascertainment . — Mesno profits to be 
ascertained in execution of a deoree may be 
decreed under s. 232. Aot VIII of 1859; and 
a decree-holder may, pending ascertainment, 
ft PPly far attachment of judgment-debtor’s pro- 
perty. Shanoda Moyee Burmonee V. 
Wooma Moyee Burmonee, 8 W.R. 9. 


(66 — Future rents and profits , attachment of 
Prohibitory order to ghatwal, in execution 
proceedings against him — Attachment of future 
rents and profits due to a ghatwal as such, oan- 
not be made in execution of a deoree against 
him. (23 C. 873, 27 C- 39, F.) 8o. in execu- 
tion proceedings against a ghatwal, it is not 
propor to issue a prohibitory order to the ghat- 
H'al rot to receive any rents and profits from 
the raiyats, and, also, to the raiyats, not to pay 
their rents to him, without a Receiver being 
appointed for collecting rents and profits as 
they fall due from time to time. UDOY 

ktjmari Ghatwalin v. Hari Ram Shaha, 

4 . 8 l- 80 A - 346=A.W.N. 1908, 

101-5 A.L J. 351-4 M.L.T. 10.] 

(57)- c,,,. Pro. Code, , 273 -Decree-Ex- 
ecution— Judgment- debt — Sate- Procedure.— 
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A decree for money, though it be a judgment- 
debt, is not liable, as a “debt” to sale in execu- 
tion of a decree. [F., 20 C. 11 1, 16 B. 522.] 
The judgment-debt could be rendered available 
in execution without attachment, and s. 273 is 
imperative as to the prooedure to be adopted to 
secure the judgment-debt and make it available 
to satisfy the olaim of the attaching decree- 
holder. TlRUVENGADA v. VYTHILINGA, 6 M. 

418. 

(58 )— Execution of decree— Effect of attach • 
ment of money-decree -Civ. Pro. Code (1877), 
ss. 266. 2/3- Although debts are mentioned 
in the category of property liable to attachment 
and sale in exeoution of a decree, (s, 266 of the 
Civ. Pro. Code, 1877), yet it is apparent from 
tho provisions of s.273 that the sale of a money- 
decree is not contemplated as the result of its 
attachment, and that an attachment in the 
mode therein ordained cannot lead to a sale. 
SULTAN KCJAR v. GULZARI LAL, 2 A. 290. 

• 16 B - 522. 20 C. Ill ; R. t 28 A. 771 =3 A. 
L J . 585 = A.W.N. 1906, 237= 1 M.L-T. 247 ; 
D., 21 A 405 = A. W.N. 1899, 157.) 

(69)— Civ. Pro , Code. 1882, ss. 266. 273- 
Attachment of money-decree — “ Saleable pro- 
perty " — Subsequent adjustment— Effect — A 

money-decree cannot be sold after being 
attached, by reason of the particular prooedure 
prescribed by e. 273 of the Code. But that 
prooedure is olearly coufined to money. decrees. 
All other dpcrees are both attachable and sale- 
able as “ saleable property ” under s. 266. (2. A 
290. 6 M. 418, R.) [R., 27 B 556 = 5 Bom. L.R. 
529, 2 C.L.J. 499. 28 A . 771. F.B =3 A-L.J. 
595 = A. W.N. 1906, 237 = 1 M.L.T. 247, 5 M. 
L.T. 278 = 1 Ind. Cas. 535.1 An adjustment of 
a deoree for money subsequent to the attach- 
ment of the same under 8. 273 of the Code 
cannot be recognised by the Court. GOPAL 
NANASHET v. JOHARIMAL, 16 B. 522. 

(60) — S. 411 . Act V IV of 1882 (Civ. Pro. Code) 
Court not justified in selling decree in forma 

pauperis for money on application of Collector in 
pursuance of order in his favour for realisation 
of Court-fees. — A9 s. 411 provides that persons, 
who have been successful as paupers, shall, so 
far as the subject-matter of their success is 
concerned, be liable to satisfy, out of what they 
reoover, the amount of the fees which have 
been for a time, pending the deoision of their 
suit, remitted to them, it seems that the pro- 
visions of that section do not justify the Court 
in selling a decree in forma pauperis upon the 
application of the Colleotor, in pursuance of 
an order made in his favour at the time when 
suoh deoree was passed. JOTINDRO NATH 

Ohowdhry v. Dwarka Nath Dey, 20 C. 1 

111 . 

(61) — Appointment of manager to minor's 
estate— Points to be considered. — The Court has 
to consider, not only the nearness of kindred, 
but the suitableness of the person whom it may 
appoint to the office of the manager of a minor’s 

0. 11—18 
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estate. KHOODEE MONEE DOSSEE GHOS- 
SAMEE V. KOYLAS CHUNDER GHOSE, 4 W.R. 
Mis., 22. 

(62) — Civ. Pro. Code , 1882, ss. 268, 273— 
(O. XXI, rr. 46. 63, new Code) — Revenue 
Court's decree, nature of -Non-liability to 
attachment and sale under Civil Court's 
decree.— The words “decree for money passed 
by another Court” in s. 273. Civ. Pro. Code, 
are not wide enough to include decrees of 
Revenue Courts ; and, therefore, a Revenue 
Court decree is not liable to attachment and 
sale in execution of a Civil Court decree (16 
A. 496 ; R.. 7 B.L.R. 318. A. W.N. 1885. 123. 2 
A, 290, D.) But a Revenue Court decree, be- 
fore it executed aud the proceeds deposited 
in Court, stande in the position of an ordinary 
debt, and may bo dealt with under the provi- 
sions of s. 268, Civ. Pro. Code. ALIA BlBI v 

ABU Jafar. 21 A. 405 = A. W N. 1899 157.' 
[R.' 22 A. i?2.] 

(63) — Expectancy, sale of-Hiiulu Law- 
Power o 1 guardian. — Quaere . — Whether a mere 
expectancy oan be the subject of a sale, and if 
so, of a sale by a guardian acting or purporting 
to aot on behalf of an infant. DOOLI CHAND 
v. BIRJ BHOOKAN LAL AWAST1. 6 C L.R 528 
P.C. [R., 8 C. 12, 10C.P.L R. l.] 

t ^^ 7 ~Hindu Law— Sale of expectancy.— The 
Judicial Committee expressed that they were 
not prepared to affirm that an expectancy could 
be made the subjeot of a sale, still less that it 
oould be made the subjeot of a sale, highly 
speculative as suoh a sale must b*, by a guar- 
dian aoting or purporting to act on behalf of an 

infant. DOOLI CHAND v. BlRJ BOOKUN LAL 
AVASTI, 10CLR. 61. PC. 

o ( 7 5) T ~c S cn m t0 6e P aid * n future.-Civ. Pro . 
Code, 1859, s. 205. —A. sum receivable by way 

of assignment is not liable to be attached and 

sold in execution of deoree. SHAM CHUNDER 

Baboo v. teeluck Chunder Baboo, 2 

Hay 142. 


(66)— Civ. Pro. Code 1S59. s. 205-Property 

Liable to be attached in execution of decree — 
It is said in Maopherson’s Civil Prooedure that 
unproved assets may by seized by attachment ; 
but it is also said that mere rights of suit oan- 
not be attaohed. These two apparently but 
not really, conflicting positions, may be re- 
ooDCiled by read.ug the direction ao applying 
to liquidated demands in their nature definite 
and oertam, though sub lite and unproved. 
Future property cannot be attaohed nor a 
mere expectancy nor a mere right of suit. 
The attachment must operate at the time 
of attaohment, and not be anticipatory 
so as to fasten on some future state of 
property in which the suit may result. An 
existing debt, though payable at a future day, 
may be attaohed, whilst a salary, wages, or 
money-claim aooruing due may not be attached. 
A claim which may! acorue under a binding 
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award caDDOt be attached and 6old in execu- 
tion. syud Tuffazal hossek khan v. 

KAGHUNATH PRASAD. 7 B.L K. 186 P.0. 
14 M I A. 4C = 2 Suther. 434 = 2 Sar. 656 = R, 
& J a Wo. 10 (Oudhj. [F., 6 U.L.R. 19. 14 C. 
Jrti : R.,8 B.il (J.A.C. i50, 10 B.H.C. 139. 22 
W R. 214. 2 B. 540. 13 M. 447. 18 B. 739. 20 
C. 693, 27 0. 39. 8 O C. 409. 9 C VV N. 703. 13 
G.W.lN. 966= 10 C.L.J . 180 = 36 0. 936, F.B., 
14 O. W.N. 918=12 C.L J. 130 = 6 lnd, Cas. 
826 = 38 0. 13; Diss., 16 A 286 ; D., 10 A. 462.] 

(671 — Civ. Pro. Code, 1682, s. 200 cl. 1/) — 
Execution of personal decree against Hindu 
widow —alia hment of land assigned to her 
without absolute power of disposal for her 
maintenance Illegality — Garni unsigned to a 
Hindu wiuuw lor maintenance wild proviso 
against alienation is land over which sho has 
no power ol disposal, and, as such, is exempt 
from attachment uuaer s. 266, ol. ( l ) ol tbe 
Oiv, Pro. Code, 1882, in execution of a money- 
decree against her. DlWALI v. APAJI 
Ganesh, iO B. 342. [F., 15 M.L.J. 7 ; R., 15 

A. 37 J , lb A. 443, 9C.W N. 309, 12 O.L.J. 
146; D; *0 0. 273. J 

(68) — Civ. Pro. Code, 1882 s.20G. cl. [1) ( = 
s. 00 n, new Code) — Attachment of property made 
over to Hindu widow in lieu of maintenance — 
Too rights ana interests whicu h »ve been made 
over to a Hindu widow by the family to which 
she beljugs, in lieu of maintenance, cannot, 
under 9. 266 (l) Oiv. Pro. Oodo, bo attached and 
solo in execution of a decree against her. 
GULAB KUAli v. BANSIDHAR. 15 A. 371 = A. 

W.N. 1893. 149, uu B. 342, 11.) [Hot F. t 
14 C.P.L.K. 114.] * 

(69) Decree against members of joint Hindu - 
family, sale incxccution of -Rights of purchaser. 
—A sale in execution ol a decree ag,*iust some 
of the memberi of a pint Hindu family ol the 
interest ol those persons in the family-property 
does not give the purchaser a right to recover 
possession of a definite quantity of Und. 
Qucere — May not the creditor of a member of 
a joint Hindu family have, under Act VIII of 
1859, s. 2U6, Civ. Pro. Code, 1859, some remedy 
against the property to wbiob bis debtor may 
be entitled? KALEE PUDO BUNERJEE v 
CHOITUN 1‘ANDAH, 22 W.K. 214. 

(70) - Reversionary interest — Execution of 
decree — R. O. D. a Hindu, died possessed 01 
property, leaving, as his heiress, his Widow, R. 
D. He also leli four daughters, two of whom 
died in the life time of their mother, eaoh 
leaving a son. R D. died, leaving her surviving 
two daughters , P.D. and J.D., who succeeded to 
the estate of R C.D. Held, that J,B., one of 

the sons of J. D., had no such interest in tho 

property as ooutd bo attaohed and sold iu 
execution of a decree against him. BHOOBUN- 
MOHUN B ANERJEA V. THAKOORDOSS BIS- 
WAS. 2 lad. Jur. N.S. 277 = 15 W.R. F B. 18 
Dote. 

( 71 ) — Civ P 10 . Code, 1659, s. 205— Sale in 
execution— Reversionary interest.— The interest 
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of an heir, according to Hindu Law, expectant 
on the death of Hindu widow in possession, is 
not property and therefore not liable to attach- 
ment and sale in execution of a decree. Ram 
CHANDRA TANTRA DaS V. DH ARMO NARAYAN 

Chuckerbutty, 7BL.R, 341, F.B, = 18 W. 

R F.B. 17. [Appr., 2 lnd. Cas. 865 ; R., 8 B. 
H.C O C, 140, 2 B. 67, 17 A. 125, 22 B. 984 ; 
D. t 10 A. 462.] 

(72# — Reversioner's right— Sale incxccution 
of decree —Validity. — Tho right of the rever- 
siouer of a Hindu widow, being purely contin- 
gent on his surviving her, oannot be the subject 
of sale in execution of a decree. KORAJ KOON- 
WAR v. KOMUL KOON WAR, 6 W.R. 34. 

(73) — Hindu Ijaw — Attachment of undivided 
share —Death of the judgment-debtor - Survi- 
vorship — Where the undivided share of a co- 
parcener in tho family is attached in execution 
of a personal decree against that co parcener, 
and the oo-parcener dies before tho property is 
brought to sale, the efloot of tho attachment is 
to bring tho interest 01 tbe judgment-debtor 
uuaer tho control ol the Court tor the purpose 
ol executing tho decreo, so as to preolude tho 
accrual of a title by survivorship. BAILUR 

Krishna v. Lakshmana, 4 M. 302. (6 1. a. 
88. F.i [It.. 30 M. 413 = 17 M L.J. 334 = 2 M. 
L.T. 305, 32 M. 429=19 M.L.J. 401.] 


1 (74) Son's right to succeed by survivorship. 

—A son’s right to succeed by survivorship to 
j his father’s property is too remote to be sold 
iu execution of a rioeree. BABOO GOUR SURUN 

j Dass v. Baboo Ram Surun Bhukut, 8 W. 

R. 263. 

, (75 )— Execution of decree -Grant to Hindu 

• widow for maintenance for life — Reversionary 
interest of grantor liable to attachment mul sale 
—Civ. Pro. Code 1SS2. s. 200 (k.) < = s. 60 (mi), 
ncw Code)—" Kipcctancy " — A granted, to a 
Hindu widow, a life-interest iu tho usufruct of 
oertain lands. In exeoution of a deoree agaiDst 
A, his interest in the lands was attached and 
sold : held, that tho interest which A had in 
tbe land was not a mere expeotanoy within the 
meaning of the section, but a vested interest 
similar to that which a mortgagor or lessor has 
in the lands mortgaged or leased, and thatsuoh 
interest was liable to attachment and sale, 
Kaohwmn v. SARUP CHAND, 10 A. 462 = A. 
W.N. 1888, 200. 16 W.R. 84, 15 W. R. F. B., 

17, 14 M.I.A. 41 A\) 


(76) Gift of family house to mother— Attach' 
able interest - Remainder - Civ. Pro. Code, 1682 , 

s. 266 —Hindu Law. — R executed a deed to his 
mother by which he made over to her the 
lamily house whioh was admittedly the only 
auoestral property remaiuiug m tho family, 
a9 a provisiou for her mainteuauoe, and she 
was to support herself by the rent, eto., of the 
house. There were no words giving her the 
power to alienate the property. Held . that the 
house should be considered revertible to R oi* 
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h‘\3 mother’d death, that R had a saleable 
interest in the hou3e during the mother’s life, 
that his interest in the hmse during the 
mother’s life was oapible of being attached 
under s. 266, Civ. Pro. Codo, and that such an 
interest did not fall within the description of 
an expeotanoy or of a merely contingent or 
possible right or interest. ANNAJI DATTA- 

traya v. Chandra Bai, 17 B 503. m b. 
H.C. 199, 2 I. A. 256, it* C. 164, R.\ [. E.vpl ., 

32 C. 1051 = 9 C.W.N. 784 = 2 C.L J. 50 ; R., 
19 B. 36, 1 Bom. L.R 303, 3 Bom L.R. 790, 

6 Bom. L.R. 625. 6 Bom L R. 975 = 29 B. 
306, 1 S.L.R. 211, 9 O.C. 119, 22 B. 934.] 

(77j — Execution of decree —Hindu widow — 
Maintenance —Attachment and sale —Civ. Pro. 
Code. 18X2, s 266, cl. [I, . — Held that an 
interest in the income of immoveable property 
assigned by way of maintenance to a Hindu 
widow by the members of her family is not 
capable of being attached and sold in execution 
of a deoree against the widow. GUL.AB KUMAR . 
v. BANSIDH \R, A.W N. 1893, 149 = 15 A. 371. 
(10 B. 342, JR.) 

(78) — Crim. Pro. Code s. 116 -Attachment of 
immoveable property by Magistrate —Right to 
profits of such property accruing during attach- 
ment. — vVhero im.noveaoie property has been 
attached by a Magistrate under tho provisions 
of a. 146 of the Crim. Pro. Code, pending tho 
decision of a Civil Court in resp3ct thereof, such 
Magistrate is not entitled, after the final deci- 
sion of the Civil Court, to retain in bis hands 
the profits derived irom such property during 
attachment. In the matter of the petition of 
Avadh Narain Lal, A.W N.' 1893. 100. 

(79) — Civ. Pro. Code , s 272 — Attachment 
of letters in Post Office — Claim bp sender . — 
Certain registered covers sent through the Post 
Office were attached at the instance of the 
judgment-oreditocs of the addressees, before 
they were delivered to the addressee-?, and while 
they were in the hands of the Post Master. The 
senders of those covers had, the day before, 
applied for their return to them. The senders, 
under these oircumstances, could have no olaim 
for the return of these covers, which were held 
by the Post Mister in tru9t for the addressees, 
and the attachment was properly placed under 
s. 272, Code of Civil Procedure. NARASIM- 
HULU v. ADIAPPA, 13 M. 242. 

(80) — Prospective right of maintenance — Con- 
tingency— S. 205, Act VIII of 1859. — A pro- 
spective right of maintenance oannot be attach- 
ed, and a cootigenoy of this kind is not inclu- 
ded in Aot VIII of 1059, s. 205, as something 
oapable of attachment. MONESSUR DOSS v. 

Maharajah Kishen Protab Sahee, 23 
W. R. 427. 

(81 ) — Decree for maintenance— Right to attach 
future maintenance— Act VIII of 1859 , ss. 205, 
213 . — A creditor holding a deoree against a 
jjarfcy who is entitled to an allowance by way 
of maintenance under a deoree of Court though 
entitled to attaoh suoh sums as have already 
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become due on account of maintenance, is not 
entitled to an order to attach and sell prospec- 
tively his judgment debtor’s right3 to main- 
tenance, but the Cour 1 ; may properly m»ke an 
order, in view of any instalment of allowance 
about to become due under the decree, that 
the person ohargeable should not pay such sum 
to the judgment-deotor, and mav foroid the 
judgment-debtor to receive the sum, so tnat 
the amount may either bo paid to suoh person 
as the Court may direct, or an arrangement 
be nude under s. 243 ot Act VIII of 1859 for 
the collection or administration, if necessary, 
of the amount of the maintenance. MANISWAR 
Das v. BABOO BIR PERTAB SaHU, 6 B. L. R. 
646 = 15 W.R. 188 [F. 24 W.R. 5; R.. 12 C. 

LJ. 130 = 14 C.W.N. 918 = 38 0. 13 = 6 Ind. 
Cas. 826 ; D , 23 A. 161.] 

(82 1 — Arrears of maintenance , if liable to 
attachment in execution of decree. — Arrears of 
maintenance already accrued oue are liable to 
be attached in execution of a decree, although 
tho right to future m unt. nance is not so liable. 

Kasheeshuree Debi 4 v.Greesh Chunder 
Lahoree, 6 W. R Mi*. 64. 

(83) — Right to future maintenance, if saleable 
in execut ion —The right to maintenance being 
a personal one, such a right to future mainten- 
ance cannot be sold in execution of a decree. 
MUSSAMUT DULOON KOONWUR V. SONGOM 
SINGH,, 7 W. R 311. 

(84) — Allowance when can be attached— In* 
stalment of maintenance becoming due— Attach*- 
ment. — No allowance can be attached until it is 
aotually due and paid to the judgment-debtor ; 
but when an instalment of maintenance is 
about i.o become due, the Court may m ako an 
order for non-payment by tbo party chargeable, 
and its non-recoipt by the debtor. CHUKOWREE 

MlSSER v. MUSSAMUNT NUMOODAH KOOER, 

24 W. R. 3. 

(35j — Money -allowance for maintenance . — A 
was liable to pay B, a widow, a monthly allow- 
ance for maintenance. B obtained a decree 
against A, as heir of her husband for a debt of 
hec husband. Reid, without deciding as to 
whether a money allowance for maintenance 
can be attached in execution of a decree, that, 
under the circumstances of this case, he was 
not entitled to attaoh the maintenance under 
the deoree. KOMAREE DABEE v. GREESH 

CHUNDER Lahoory. Marsh 200 = 1 Hay. 
583. 

(86) — A rrears of maintenance, attachment of. 

Arrears of maintenance, may, as debt due 
to a widow, be attached in execution of decree 
against her. HOYMOBUTTY DEBIa CHOW* 
DHRAIN v. KOROONA MOYEE DEBIA CHOW- 
DHRAIN, 8 W.R. 41. 

<87 ) — Heritable right to monthly allowance — 
Lability to be sold in execution — Civ. Pro. 
Code , s. 266. — A heritable right to receive a 
monthly allowance derived from a person's 
deoeased wife, to whom it was assigned in lieu. 
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of her share of landed property, is not a mere 
ric;ht. to maintenance nor any thing elseexempt- 
ed under e. 266 of the Civ. Pro. Code, aud is 
therefore saleable in execution of a decree. 
8ALAMAT HOSSEIN v. LUCKHI RAM, 10 C. 
521. fR., 12 M. 250 ] 

(88) — .S'. 266. Civ. Pm Code. 1882-" Debt " 
meaning of - Maintenance allowance due at a 
future period, attachment of— Effect .— The debt 
referred to in s. 266, Civ. Pro. Code, is a per- 
fee'ed and absolute debt, not merelv a fum of 
money which may or may not become payable 
at some future time, or the payment of whioh 
depends upon contingencies which may or may 
not happen. An attachment must operate at 
the time of attachment upon some existing 
debt, and it must not be of an anticipating 
character, so as to fasten upon some future 
state of property. (14 M.I.A. 40. F.) Where 
an attachment was made of a maintenanoe- 
allowanoe whioh might become papable after 
the date of attachment, and which maintenance 
was piyable only during the lifetime of the 
grant, held, that there was no legal attach- 
ment of that money. HARIDAS ACHARJIA 
CHOWDHRY v RARODA KISHORE ACHARJIA 
CHOWDHRY, 27 C. 38-4 C W.N. 87. f F. 
28 C. 483, 9 C.W.N. 703 ; R .. 12 C.W.N. 145 
= 7 C.L.J. 668, 30 A. 246=* A. W.N. 1909.101 

' 251 = 4 M.L T 10; D.. 23 A. 164- 
A.W.N. 1901. 60.] 

(89»— , 1 c/ VI IT of mn % s. 205 -Partnership 
Decree-holder, partner of judgment-debtor — 
Attachment in execution of decree .— Where a 
decree-holder, a partner of tbo judgment-dobtor 
sought to attach in execution of his deoree 
the share of the judgment-debtor in the assets 
of the partnership business, the business then 
being in the hands of the Receiver of the Court 
under a deoree for dissolution and winding-up. 
Held that such sharo of the judgment-debtor 
was no( .property within the meaning of s. 205, 
Aot VIII of 1859, and, therefore, not liable to 
attaobmont in ex^uMon. ABBOTT v ABBOTT 
AND CRUMP. 5 B.L.R. 382. (2 Ind Jur N S 

277 8 B.H.C 42. 4 B.L.R. F.B 1754 B L 

£ 'J* 8, R -) t Nnt F » 13 M. 447 ; Appr. 

1894 H 840 A C '' I5 ° ; R '' 16 A ' 286 = a W.n! 

''J P™ ce ‘ l " r ‘ ~ Partncrship.pro. 
poll, -Mode of attachment -Tha l»w of prooe- 

dure does not go to the extent of authorising the 
judgment-orr ditor to fcako property out of the 
possession of a person entitled to immediate 
possession not being the judgment-debtor. The 
attachment of a share of partnership-property 
should be by a prohibitory order, not by actual 

SStii3T«l ma ‘ k '■ 

7 . 9 y—Part>icrship -Money decree against' in. 

UnM * - Partnershippropcrty , ' if 

liable— Suit by other partners on attachment of 

partnership-property — amendment of plaint in I 

Appeal, A deoree obtained personally against | 
one of the several partnere of a firm oannot be 
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executed by attaching property belonging to the 
firm. All that the judgment-oreditor of one 
partner could 6eize would be the right, title and 
interest of his judgment-debtor in the partner- 
ship, whioh could not be ascertained until an 
account is taken of all its dealings and tranB* 
actions and until all its debts and liabilities are 
discharged. On suoh attachment of partner- 
ship property, the proper oourse to be taken 
by auy of the partners other than the judg- 
ment debtor is, not to seek to establish hi8 
exolusive title to the whole of that property, 
but to sue for a dissolution of partnership and 
an account, with a view to ascertain the 
amount due to the judgment-debtor in respeot 
of his share. Where, however, suoh a plaintiff 
had sued in the former way, i.e. , for the declara- 
tion of his title to the whole of the attached 
property, he was, on appeal,- allowed by the 
High Court to amend his plaint as for dissolu- 
tion of partnership and accounts. KARIMBHAI 

v. The Conservator of Forests. N.D., 

i B. 222. (4 B, 227, Note 1 , F; 4 B. 229, Note 

2, R.). [R . U B.R. 1897— 1901, Vol. II., 
431 ; D. % 13 M. 447.] 

(92) Holder of decree against one of several 
partners, not competent to attach debt due to 
firm Remedy open to other partners on such 
attachment — The lower appellate Court, having 
found that the subject of attaohment in this 
oase was the joint property belonging to the 
entire partnership, as such, ought non to have 
held as it did, that such proporty oould be at- 
tached in execution of a moncy-deoreo obtained 
against one only of the members of the part- 
nership. The creditor oould got only what 
belongs to his dobtor, and so all that oould be 
seized in execution by him is the right, title 
and in to rest of his judgment-debtor, as a mem- 
ber of the partnership, whioh could not be 
ascertained until an account was taken of all 
tho partnership dealiugs aud transactions. The 
deoree holder, if he desires exeoution to prooeed 
against tho share of his judgment-debtor in the 
partnership at large, must do so by taking out 
proper proceedings for suob purpose, SlTARAM 

v. Atmaram Baji, 4 B. 227 Note 1 . [F„ 4 

D . & A i , J 

(98 )— Partnership —Decree against one part- 
ner- Joint property of firm if liable.— The sale 
of partnership joint property in exeoution of a 
deoree obtained against one of the partners of 
tho II rm does not transfer any part of tho joint 
proporty to tho purohasor so as to entitle him 
exclusively to take it or withhold it from the 
other partners. But it oonfers on him an 
equitable right to oall for an account and settle- 
T. Partnership concerns, and thus to 

entitle himself to that interest in the property 

Ifini h 'fT D lh ° final ftd i U8fc ment and settle- 

p ? r 1 tnershi P concerns, shall be as- 

bel ,on « t0 judgment debtor, 

UKAm h 4 R ?o°o re u HARIBHAI v - ARDESIB 
UKADJI, 4 B. 229, Note 2. [R t| 4 B. 222.] 

^ ro .' Co f e ' s * - 66 — Ut {ascertained 
intei est m a partnership— Court-sale — Validity. 
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The right to an aocount of a partnership 
business is a vested and heritable interest. 
Though a partner is not at liberty to introduoe a 
new patner into the firm without the consent of 
the other partners, his interest in the partnership 
may be legally transferred. The effect of such 
transfer is that it is operative for all purposes 
but that of forcing him as a partner on the 
other partners without their consent, the rela- 
tion of partners being one of mutual confidenoe 
and fiduciary in its character. A partner’s 
unascertained interest in partnership business 
is saleable property, and a Court is entitled to 
sell it under e. 266, Code of Civil Procedure. 
It is not necessary that the quantum of a 
vested interest should be certain to make it 
saleable by Court. PARVATHEESAM v. 
BAPANNA, 13 M. 447. (14 C. 384, Diss.) [R. 
20 C. 693, U.B.R, 1897—1901, Vol. II, 431. J ' 

(95) — S. 266, Civ. Pro. Code, Act XIV of 1682 
—Sale of unascertained interest in partnership 
— Share of partner liable to be attached and 
sold by execution-creditor.— The interest of a 
partner in a partnership business is liable to be 
seized and sold in England, in execution of a 
pergonal decree against that partner in favour of 
third parties, and there is nothing in the Civ. 
Pro. Code to prevent a similar course of proceed- 
ing in India. The words in s. 266 of the Code, 

"saleable property belonging to judgment- 

debtor ” are sufficiently wide to include the 
interest which he possesses in partnership busi- 
ness. It is true that a partner cannot himself 
sell bis share so as to introduoe a stranger 
without the consent of co partners, Luc the 
share may be sold with their consent, or by tbe 
Court. Therefore, the share of a partner in a 
partnership business being saleable property 
under s. 266, Civ. Pro. Code, it oao be attach- 
ed and sold in execution of a deoree against 
that partner, provided the execution proceeded 
in a proper manner. JAGAT CHUNDER Roy 
v. ISWAR CHUNDER ROY, 20 C 693. (14 0. 

384, 3 C. 198, P.C., 14 M.I.A. 40. 13 M, 447, 
R.) [R., U.B.R. 1697—1901, Vol. II, 431, 

158 P.L-R. 1903.] 

(96) — Decree dissolving partnership. — “ A 

deoree dissolving a partnership ” oan be attach- 
ed. 8IDLINGAYA v. SHANKARAPA, 5 Bom. 
L.R. 329 = 27 B. 356. 

(97) — Execution of decree— Perishable articles 
not to be taken in attachment. — Artioles of such 
a perishable nature that they oannot be kept 
for fifteen days and sold, according to the Civ. 
Pro. Code, ought not to be taken in execution. 
SADASHIV MORESHVAR V. HANSO bin SHRA- 
VAN, 5 B.H.C. A.G. 156. 

(98) — Country liquor. — "Country liquor” is 
BUbjeot to attachment. PURSHOTTAM v. BAL- 

VANT, 10 Bom. L.R. 13 = 32 B. 157. 

(99) — Tenant having hereditary interest in 
property paying quit-rent and performing duty 
— Beneficial interest , — Where a tenant has an 
fcerepitary interest in property, paying a small 
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quit-rent for it, and holding it subjeot only to 

the duty to the zemindar of furnishing a few 

men in aid of the regular polioe, the interest is 
a beneficial one. which oan be attached and 
sold by the tenant’s creditors. RAJA RamES- 

sur Nath Singh v. Golamee Sahoo 24 W 
R. 309. 

( 1 00) — Shij)- owner , interest of , in mortgaged 
ship -Sale tinder prior mortgage % — A ship- 
owner having mortgaged his ship has still an 
mtereet in her eeizable in attachment under 
toe Civ. Pro. Code. An attachment on a vessel 
in respect of the mortgagor’s right and interest 
dees not affeot tho validity of a sale under a 

prior mortgage. AUHIN v. AHMED MAHOMED 

1 Ind, Jur. N.S. 241, 

( 101 ) Equitable right — Objection arising 
out of proceedings outside a suit -Cross- appeal— 
Reg. II of 1806— Priority— Attachment of pro- 

of pro-fits.— An equitable 
right should be urged before decree, and not 
afterwards in execution when rights of third 
parties have accrued. No objection arising 
out of proceedings outside a suit cau be enter- 
tained by way of oroes-appeal. Reg. II of 1806 
does not give a judgment-creditor holding an 
attachment made prior to judgment any prio- 
rity over auother who comes in and attaches 
the same property. A party attaching property 
artaohes the profits also ; and profits passing 
into the pockets of the original owuer when he 
is allowed to remain in possession are not 
specifically liable for the judement-debt under 
the attachment. Ram COOMAR GHOSE v. 
GOBINDNATH SANDYAL, 12 W R. 391. 

r I Doors and windows of building — 
Liability for separate attachment in execution. 

— Tbe uoors and window-shutters of a pucca 
building cannot bo attached in exeoutiou of a 
decree, forming part, as they do, of an immove- 
able property, and having no separate existence. 

Peru Bepari v. Bonuo Maifarash, 11 G. 

164. O., 13 M. 518 = 1 Weir 730.] 

(103) Judgment-debtor's property becoming 
subject of suit -Attachment of such.— The faot 
of a judgment-debtor’s property being the 
of an existing suit, is no hindrance to 
its attachment in execution ; but it is in the 
Court’s discretion to order its sale at the fittest 
time. Ram CHUNDER v. NUND BALL BOSE 
19 W.R. 132. 

. (104) Right of property in another's posses- 
sion- Transferable claim — Civ, Pro. Code, 
s. 266 —A right to get by division a pieoe of land 
reserved by a donor for bis own use in his deed 
of gift (but possession of whioh was with the 
donee) was held to be a transferable claim and, 
therefore, capable of beiDg attaohed and sold 
under c. 266 of the Civ. Pro. Code. RUDRA 

Perkash Misser v. Krishna Mohun 
GHATUCK, 14 C. 241. [ R 16 A. 315, F.B.] 

f 105)- -Property in judgment-debtor's zenana 
— Liability to attachment. — Aot VIII of 1859 
does not exempt from attachment of property in 
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A ttachment — continued. 

8 — Subjects of attachment— continued. 

a judgment debtor's zenana. DOORGA CHURN 
MlTTER v HOREE MOHUN GOOHO, 17 W.R. 
86 . 

fl OR ) — Execution of decree — Exemption of 
property from attachment — Civ. Pro. Code , 
s. 2(i0 — Before property of a judgment debtor 
c-in b«* exe)nptnd frem execution under 8. 266 of 
fche Civ. Pro. Code, the Court, issuing execution 
should fir^t express its opinion that such j 
property is uecessury for the deb'-or to earn bis 
livelihood BaKHIR MOHAMMED v. DOORGA- ■ 

Churn Shah a, 10 C 39 = 13 CL R 2C0. , 

(107)— Receiver of High Court, property in 1 
hands of — Property in tbe hands of a Receiver I 
of the High Court cannot be attached by a 
Court in the Mofussil, by means of a process i 
issued without the leave or sanction of the 
High GourJ. A proceeding bv wiy of attach- i 
ment is an interference with the possession of a 
Receiver. HEM CHUNDER CHUNDER v. 
PRANKRISTO CHUNDER, 1 C. 403. ( D., 26 C. 

127.] 


(1081- Right to receive money for ever— Attach- 
ment, in execution — Civ Pro Code > Act VIII of 
1859 ). s. 237 = s. 272 of the Code of 1882 . — An 
attachment under r. 237 of Act VIII of 1859 
(Civ. Pro. Code), was not applicable to a right 
to receive money from Government for ever; 
suoh an attachment would be good only with 
respect to any epeoifio amount, then payable or 
likely to become payable. [D., 10 0. 521 ; /? .12 
M. 250.] Semble— In such cases, the attaching 
oreditor ought to proceed under s. 235 or s 236 
of the old Code, so that the debtor might have 
noticed that ho was not at liberty to alienate 
his rights. NlLKUNTO DEY v. HURRO 
SOONDEREE DOSSEE, 3 C 414 = 1CLR 412 
[R , 12 M. 250.] 


(109) — Civ Prc, Code, s 208— Decree- E. 
cution— Attachment— Deposit by servant' 
Pail way Company Rights of attaching crediti 
— Where monies or other valuable seouri'i 
are d c po n ’ted as security for the duo perfori 
anoe of their duty by servants in the empl 
of a Railway Company, the Court may, 
execution of a decreo obtained against t 
depositor, place an attachment on suoh deposit 
subjeot to (he lien of tbe Comnnnv. but cann 
proceed to order the -rale thereof until t 
deposit is at the disposal of the judgment-debt 
free from tbe lien of the Company, and if t 
deposit carries interest, and the internet is n < 
uuder the terms of tbe contract, betweon t 
employer and employee. at. the dipped of t 
employer, order may be made for payment 
the judgment-creditor of r’no interest as it, fro 
time to time, falls due. KARUTHAN v. SUBR 
MANYA, 9 M. 203. 


(110 )— Attachment after issue of cheque to third 
person -Bight of holder of cheque to recover 
money paid to decree holder - Attachment of 
moynes due under n contract after sale thereof 
to another -Bight of vendee to obtain refund 
from attaching creditor .--Under a general power- 


A ttachment— continued. 

8. — Subjecti of attachment— continued. 

of-attorney, the plaintiff was entitled to reoeiva 
money as it beoame due in renpect of works 
done by a contractor. On the completion of the 
oontract, the plaintiff was given a cheque for 
the amount found due. 8ome time after, a 
oreditor of the contractor served the offioer 
who issued the cheque with a uotice attaching 
moneys duo by him to the contractor. The 
officer stopped payment of the ohequo and paid 
the amount to the attaching oreditor. Held, 
that the cheque having become the property of 
the plaintiff before the date of attachment, he 
was entitled to the refund of the amouut from 
the attaching creditor. [R., 28 B. 264.] 
Monies due under a oontract were attached by 
the judgment creditor cf the contractor. The 
attachment took place aftor the sale of the 
contract to a third person. Held that the 
vendee was entitled to a refund of tbe amount 
realized by the attaohing oreditor. BHAGVAN- 
DAS KISHORDAS V. ABDUL HUSEIN MAHO- 
MED A LI, 3 B 49. 

(HD — Materials vested in third person, not 
liable to attachment. — Where a porsou deposited 
upon the work-; of auother certain materials for 
the purpose of their being used in carrying out 
a oontract with suoh second person, and the 
latter had received such deposit by the advance 
of the value thereof ; Ruled, that suoh mate- 
rials had vested in the person with whom they 
were deposited, as a purchaser, and were not 
Bable to attachment under a decree against the 
depositor. SMALL CAUSE COURT REFERENCE, 
2 N.W.P. 337. 

(1 12)— Civ. Pro Code, 1877, ss. 272, 277- 
Attachment of property — Court's discretion . — 
On an application by a decree-holder to attaoh 
money in deposit with tho Collector, the Court 
his no discretion, under s. 272, Civ. Pro. Code, 
either to grant or refuse the application, but it 
is vested with discretion oither to direot or not 
to direct that a portion of tho money thus 
attached should be paid over to the deorec- 

hclder. NOOR JEHAN BEGUM v. MASHITHY 
KHANAM, 8 C.L.R. 17. 


i i- one s. zbti — suvut- 
mg crops Immoveable projwrty — Standing 
mops are, (or the purposes of the Code of Civil 
Procedure, immoveable property. MADAYYA 
V Venkata, it M. 193. [P . 15 A. 391 - 
A.W.N 1893, 145, 1 N L.R 1JI ; Appr., 14 A. 

J 0 : A o ' V ' N ' 189 >. 4 17 ; R., 22 C. 877, 11 C.P. 

L R. 89, 7 C.L J. 152.] 


c 1 U i ) ~‘) maI1 Cause Courts Act, /V of 1SS7 , 
,/V , 0 — Small Cause Courts, whether 
could attach and sell standing crops-Gcncral 
a uses Act, I of 1 80S — On the points arisiug 
or ui ormi nation as to whothor standing crops 
are moveable or immoveablo property for tho 
bmall Cause Courts Aot and tho Civ. Pro. Code, 
whe.her a Small Cause Courf oan pass a deoree 
for enforcement of l.on against suoh crops or 
make a valid attachment aud sale of tho same in 
execution of its deoree, it was held, that slaud- 
ing orops are immoveabl property in the sense 
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Attachment — continued. 

8 . — Subjects of attachment —continued. 

of the General Clauses Aot, I of 1868 , of Sob. 

II ( 6 ) of Act IX of 1887, and of the Civ. Fro. 
Code, and it is therefore not competent to a 
Small Cause Court to try suits for eufcroement 
of lien against standing crops or to attaoh the 
same in execution of its decree, treating them 
as moveable property. f’HED.A LaL v MUL- 
CHAND, 14 A 30 = A.W.N. 1891, 174. (11 M. 

193, R.) F , 15 A 394 = A.W.N. 1893, ll5, 11 
C.P.L.R 89 ; R. t 22 C. 877.] 

(115) Vritti — Civ. Pro. Code , 1882. s 266. 
cl. if- Non-liability of vritti to attachment and 
sale in execution of decree — Vritti , nature of.— 
The upadhikpana vritti on the river Godavari 
at Nasik was held to be a “right of personal 
service ” within the meaning of cl. (/) of s. 266 
of the Civ. Pro. Code, 1882, and henoe was 
proteoted from attachment a"d sale in execu- 
tion of a decree [F. % 12 B. 366 ; R. % A.W.N- 
1889, 169, 23 B. 131.] The vritti is an heredi- 
tary priestly office by virtue of which certain 
religions ceremonies were performed on the 
river Godavari on behalf of pilgrims who paid 
fees to the holders of such offices for the per- 
formance of the ceremonies at or about the 
time of their performance. By law and usage, 
a oertain relationship grows up between certain 
pilgrims or worshippers and a particular priest, 
and when such relationship exists, suoh pil- 
grims or worshippers are oalied yajmans, or 
clients of the priest, whose right to perform the 
religious ceremonies iu question for such yap 
mans beoomes exclusive against rival priests, 
so far that, under the Hindu Law as applied 
and followed in the Bombay Presidency, if aDy 
such yajmans accept the religious services of 
another priest, they must compensate the 
priest whose ynjmans they are by paying to 
him a reasonable fee. GANESH RAMCHAN- 
dra Date v. Shankar Ram Chandra, 10 
B. 395, 

f 1 1 6 ) — Jotishi vritti— Nature of right— Right 
if liable to attachment in execution of decree — 
Civ. Pro. Code. 1882, s 266 (ft. — Jotishi vritti 
is a right to take certain emoluments as a 
reward for personal service. Such a right is 
not liable to be attached under s. 266 (/) of the 
Civ. Pro Code, 1882. Semble The mo 6 t 
correot view of vrittis under the Hindu law 
would be to regard them as generally extra 
comme.rcium. GOVIND LaKSHMAN JOSHAI v. 
RAMKRISHNA HARI JOSHAI. 12 B. 366. [*\, 

23 B. 131.] 

(U7j — Attachment of right of suit. — A right 
of suit cannot be attached under the Code of 
Civil Procedure. ARRATOON CARAPIET v. 
PANNALALL 8 EAL, 14 W R. 152. 

H 18) — Right of action not attachable — A 
right of action oaunot be attached in execution 
of a decree. MR. E.J. DRURY v. HaraDHUM 

Bhuttacharjee, 3 W.R. Mis. 18. 

(119 ) — Mere right to sue — Sale — Attachment. 
— A mere right to sue is not a subject of attach- 
ment and sale in execution of a decree. 

Syud Mahomed Hadee v. Sheo Sevuk 
Doobey, 6 N.W.P, 93. 


Attachment — continued. 

8 - Subjects of attachment — continued . 

(120 ) —Mesne profits, right to sue for— 
Inalienable in execution— Civ. Pro. Code, s 266 . 
— The right to sue for mesne profits i s a ’ “ ne ht 
to sue for damages” within the meaning of 
s ‘266 (e) of the Code, and is incapable of being 
sold in execution of a decree, so that an execu- 
tion-pnrchaser of such a right cannot maintain 
a suit to enforce the right. RyaM r H A N D 

Koondoo V. THE Land Mortgage Bank 
of INDIA. Limited, 9 c. 695 = 12 C L R. 4io. 

!{ 2 l ] —What is not attachable in execution of 
a decree -Directions by Court.- A judgment- 

debtor s right to appeal and his right to future 
maintenance are not attachable in execution cf 
a decree by the deoree-holder. It is not for 
the Courts to prescribe to the deoree-holder 
whac course he is to take for the realization of 
his cl u m, or wnat property h e is to attach and 
sell in execution. BlPRO PROTAB Saree u 
DEO NARAIN ROY. 3 W R. Mis. 16 7 

W.R. 311, 6 W.R, Mis 64 ] 1 ' 

(122 ) — Salary of telegraph officer due for past 
sei vices Civ. Pro. Code, 1859. s 236.— The 
salary of a telegraph officer which is due for 
past services is a debt which may be attached 
under s. 236, Aot VIH of 1859. HUSSEN 

bhamjee v. Mr. v/. hicks, 18 W.R 124 

[F„ 24 W.R. 446.] 

(123 ) - Salary of peon under Mamlatdar- 
Entue salary attachable.— The whole salary 
ot a peon in the service of a Mamlatdar under 
Government is liable to attachment as it 
beoomes due. TEJRAM JAGRUPOJI v KUSATI 

A\?393.] et flZt7B H C - Ac 110 rW, 

(124) — Civ. Pro. Code. 1882, s. 266 cl (h) — 

mJTinll reC V Ved b!/ kh0t ’ if liahle t0 

in execution.- A khot is not a “public 
officer and the percentage received by him 

for ooHecting the assessment on dhara lands is 

. ot salary within the meaning of s. 266, 
cl. (h) of the Civ. Pro. Cade, 1882. So, such a 
perceri .age is attachable in execution Ravji 

?3°B. R 67 H 3 WAR 8AYAJIRAV GANPATRAv! 


n,;™ 5) ~J e 7r! ar {' 0 ^ ce - °^ cial remuner- 
ation — - Liability to civil process- Collector— 

Special protection.- The official emoluments of 

r. he offioiatmg hereditary officer - not hable to 
civil process while in the hands of the Collector 
or other disbursing officer, but when it goes 
into toe hands of the hereditary officer himself, 
•10 special protection is given to it. GANPAT- 

0 A C 323 A ] MPATRAA1, t0 BHC 40 °- 12 

Salary due -Debt- Ss. 236,237. Act 
VllL of 18o9 - Creditors remedy.— A judgmeot- 
c ebtor 8 salary which has become due is a debt 

W, oqL D the n2ean, ’ D K of Act Vril of 1S59, 

s. 236, which indicates the rpmedy ot>en to the f 

judgment-creditor. S. 237 has no bearing on 
suoh a case, KALU SHAIKH KHANSAMA v. W. 

H. Beatson, 24 W.R. 446. 
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A ttachment — continued* 

8. — Subjects of attachment — continued 

(127) — Civ* Pro. Code, [XIV of lb82\ s 266 — 

Wages of private servant not attachable in 
advance under . — The salary or wages of a private 
servant does not become liable to attachment 
until it becomes duo and a debt exists. There 
is DothiDg iu s. 266. Civ. Pro Code, to indioafce 
thar, under that section, salaries even of 
public rffioera or Railway servants oan be 
attached beforo they beooruo due. Salaries or 
wages cannot be attaohed in advance of their 
becoming due except under the speoial provi- 
sion iu s. 268, which, however, applies only 
to the oase of the salary of a public officer or a 
Railway servant and not to the case of the 
wages of a private servant. AYYAVAYYAR v. 
VIRASAMI MUDALI, 2l M. 393. (R. f 31 A. 304 
= 6 A.L.J. 227.] 

(128) — Civ. Pro. Code , s. 266 (h)— Attach- 
ment of salary.— Under s. 266, Civ. Pro. Code, 
cl. (//), a moiety of the salary of a public officer, 
drawing half. pay on sick-leave, is liable to 
attachment. Beard v. EGERTON, 6 M. 179, 

(129) Arm if Act , 1881. s. 151 (3) —Civ. Pro. 
Code, s 266. Expl. ib > — Debtor subject to Mili- 
tari/ law— Attachment of moiety of salary under 
lis, 20 per mensem. — Ah cl. <b\ of the proviso 
to s, 266 of the Civ. Pro, Code, provides 
that nothing in that, *eotion affects the Army 
Aot, 1881, the attachment by a Civil Court of 
half the salary (which does not exooed Rs. 20 
a month) of a judgment-debtor su'ojeot to Mili- 
tary law, is legal. VlRARAGAVA v. RAMUDU 
9 M. 170. 

(130; ,S\ 266. Civ Pro Code, 1882 - Pay of 

Officer of “ Indian Staff Corps” - Public officer 
— Whether his pay liable to attachment - Repeal ■ 
eds. 151. Army. Act. 1681 - Officer of regular 
forces— Pay - Attachment, — An officer of the 
Indian Stiff Corps is a Public Officer within 
the meaning of cl. (/*), s. 266, Civ. Pro. Code, 
read with the interpretation clause. Tho pay 
of an officer of the Indian Staff Corps is liable 
to attachment. A moiety of the pay of suoh an 
Officer, received from the Indian Government, 
is liable to attachment under Civ. Pro. Code, 
subjeot to any unsatisfied decree unde/ tho 
repealed a. 151 of the Armv Aot, 1881: [/»’. ‘J 5 
M. 402.] The pay of an Officor of tho regular 
forces is not liable to attachment. CALCUTTA 

Trades association v. Ryland 24 C 
102 = 1 C.W.N. 138. [Not Appr., 69 P.R. 1897.] 

(131)— Dec rcc ay a inst military office r - Exc - 
cution in terms of the decree — St 10 Vic 
[Mutiny Act). Cl. 7,s .9.9 —a decree against a 

military officer, passed in view of tbe terms of 
the Mutiny Act, 1877, cannot be executed 
otherwise than \u aocordauce with itg terms. 
Where, therefore, a deoreo direoted that the 
judgmont-oreditor should be paid by the stop- 
page of half the military officer’s pay for tho 
current or futuro months, execution oould not 
be taken by attachment of his property 
Mercer v. Narpot Rai, 1 A, 780. 


Attachment — continued. 
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8. — Subjects of attachment — continiud . 

(132) — Attachment of military officer's pay in 
hands of Pay Master— Provision for stoppage ■ — 

The pay of a military officer cannot be attached 
in the hands of the Pay Master in the execu- 
tion of a deoreo, where the decree makes no 
provision for its stoppage. BANSI LAL v. 

Colonel Mercer, 7 N.W.P. 331. 

(133) — Attachment of moiety of pay of officer 
of the Indian Staff Corps — Army Act [1881], 
ss. 136.151 — Army ( Annual) Act. 1895, s 4 — 
Civ. Pro. Code ss. 2, 266. — By a. 136 of 
the Army Act as amended by s. 4 of the Army 
(Annual) Act of 1895, Civil Courts have got 
power, under s, 266, proviso (i . Civ. Pro. Code, 
to atlaoh one moiety of the salary of an offioer 
in the Indian Staff Corps. WATSON v. LLOYD, 
25 M. 402. (24 C. 102, F ) 

(134) — Execution of decree — Soldier's pay, 
liability for attachment of— Warrant officers — 
Assistant Surgeons in the Indian Subordinate 
Medical Department — finny Act, s 144. — The 
respondents, judgment-debtors, were Assistant 
Surgeons in tbe Indian Subordinate Medical 
Department. Tbe question was whether the 
whole or any portion of their p\y was liable to 
attachment in exeoution of the decree. Held, 
that the respondents being warrant-officers 
were "soldiers” as defined by the Army Aot, 
and tbereforo tboir pav was exempt altogether 
from attachment under tho proviso to s. 144 of 

the Act. Murray & Co , Ld. v Prins. e. 
G.A. 14 O.C. 82. <25 M. 402, 24 C. 102. It.) 

(135) — Native grass-cutter — Attachment of 
pay, legality of, — Neither the Army Discipline 
and Regulation Aot of 1879 uor the Indian 
Articles of War, 1869, prohibits the attach- 
ment of tho pay of a native grass-out ter, at- 
tached to the Artillory of H. M’s British Army 
while cantoned in British India and not on 
active servico. THALLI v. GANGA, 41 P.R. 
1882. 

(136) — Cn>. Pro. Code [Act XIV of 1882), 
ss. 2 and 266— Army Act, 1881, st. 44 and 
45, ITc. Oh. h VI 11 , ss 136 and 151 ( 3 j— 
Army [Annual) Act. 1S95. st. 58. Vic. Ch, 
VII, s. 4 —Attachment of pay of Military Officer . 

A Captain iu tho Indian blafi Corps is a 
public officer within tho meaning of s, 2, 
Civ. Pro. Code, and a moiety of bis salary 
is attachable under s. 266 li). S. 136 of the 
Army Act, 1881, as amendod by Army Act 
1895, is not in oonfliot with tho provisions of 
n. 266, Civ. Pro. Codo CAPTAIN T E. 

Maddam v. The Calcutta Trades asso- 
ciation, 143 P.L R. 1902. 

(137) —-* Execution against civil pay of non- 
commissioned officer- Regality.— Execution of 

a deoreo against the oivil pay of a non-oommis* 
sioued officer employed iu the Civil Department, 
and residing beyond Military Cantonments, is in 

?* U w ri D ^ lt L7 ith Iaw * CoHEN v - McCarthy 

19 u.JK, 231. 
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8. Subjects of attachment— continued, 

nient-Jurl^r 0fRa i lw o a, J employees— Attach- 
Ac vniZ ^\°o of SmaU Gause Cour ‘s- 

ment of debts -Procedure — Silanes or other 
debts aotually due from a Railway Company\o 
any of its servants oao be attached in satishao 

0f°r85y C i V q 0o " r ‘ deoree8 under s. 336, Aot VI U 
Hil h <W Cause Court need not make the 
High Court or any other Court the medium o‘ 
attachment. It is a mistake for a Small Cause 
Court to d, rest the Chief Paymaster of a Railway 

ment'deht l ° f h the pay due t0 ‘he judg 
ment-debtor (a servant of the Company) J Tbo 

order of attachment of pay due tn thL ,* a 
ment debtor the servant of a Ra.lway Company ' 
must be made by the Small Cause Court !nd a 

aUaX7t UP ° D th6 debt0r ' Debts are to be 

Court oroh! h r made by the a “a° b - 

ine the d -™ hlbH \ a S ‘he creditor from receiv- 
ing the debts, and the deotor from making 

ordeTn'ftb 0 %° y mbBr pei ' 600 ' ““‘11 the further 
o der of the Court. Such written order is to be 

ung up in some conspiouous part of the Court 
house and a copy is to be addressed, d.reoted 
and sent registered by post to the Agent of the 
Ra.lway Company at the Head Offioo of the 
out P m 7 ' nolw “hstanding the Head Offioe is 
Court 01 l u< ' sdl0t, °n of the Small Cause 

R? A.C. mLloTR. Hi. H r°^ s ICK 6 l BX - 

P.B. \ Expl., 30 C. 713 = 7 C.W.N. 83l.j ’ 

of °f Railwa ’l officer.- The salary 

of a railway servaut who resides within iuris- 

dal "? a ' but 1Q the hands of a disbursing officer 

:4°o °a * h " a 0ffil;e boy °° d juried, ction 6 is not 

L R 8*03 = 28 B AY i A 98 KHAN DAVIES ' 8 B ° m ' 
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A ttachment-cootinued. 

•---8.-SnbJec*s of attachment-confined. 

SSSr"- 

tain moneys whioh ’ undJr ° U8ilt to afctacil cer- 

by the Company had btn Ce a p n u rUlea framed 

Provident Fund of the R„l w 0 a 0 y n Com Ul:ed '° tbe 

deceased debtor. Held tT/ f C °“ paD y »y the 

creditors were bounfto show bat W?"’*” 8 
sought to be atLanh^ Dat tbe P ro Perty 

attachable under thp property which was 

obtained, and that in . Cr r Which tbe y ba <* 

necessary for them to nrnd 7^5.° d ° S °* lt3 was 

whioh the deceased had m ^ ce / be rules under 
to the Fund which j f “ dde the contributions 
Bindraban V THP Tvnr! s ?i ]gbt t0 attach. 

WA ? COMPANY, T IVS D 18^^ LAND R ^- 

ict {IXof°im! S —> J Qo^ SU . S ~ PrOViden <' Funds 

deposfts undef the°?rovme°ot ! FuTd ° T f PUlB ° ry 

IS not liaole to attach „ ds Aot ’ i897 ‘ 

tion of a decree i “ ^ takeo ,tJ exeou- 

Singh v. Shaikh Mohuput 

W.H. 226. AREE Chowdhry, 19 


cheumity i of Sman Cause 

^aicutta Execution of decree of High Court.— 

will be « °r ot ? 0er 0f tbe Sma11 d»Ui« Court 
will be set aside by an order of tbe High Court 

in th^tC 401 ? 0 tbB judgment obtained 
in that Court. KOOMKURRUN v MlCHAPr 

Bourke O C. 259, mitHaEb, 

, SCllary ' attachment of— Before 
the salary of an offiie , 3 i adapoSit I0 ' he 0 °' e 

ment° h HnJ 7 ocde ' oan bo i^ued for its attach-’ 

1858 ’ Hukdeo DaSS v - Clifton, lis P r, 

Jl l7 ‘ ) ~c J F xe ?, Htion °f decree - Attachment of 

sf 7ll~lrTll^ e l ^ 0Url ~ Giv Pro c °di. 

th'o~ ’ ~ 6 f' Cause Court must follow 

the procedure prescribed in s. 223, Civ. Pro. 

against 0 n 01903 Wher0 exeout i°u is sought 

jurisdiction , S f ° r property 0 u‘ 3 ida its local 

under s 269 \ ‘ h o«fore, attach. 

disbnrssrt 6 ?'- , be S ‘ ,lary ol a P ers0Q wbioh is 
rat? nl de lts loeal jurisdiction. Par- 

F B m , AB r A o V ' Pangha NAND, 6 A. 2i3. 

iic p t l i o 30 -J- } [F ' 30 713 ; A-. 

C.P.L.R. 148, 28 B. 198 ] 

Jf!!! 1 "^*, °f decree -Attachment - 
Money contributed to a Provident Fund- 

emDlrwl^ 7 ) 000 ^' d G ® rtain creditors ol a deoeased 
P yee ol a Railway Company sued and 

0, 11—19 


188 *- When 

execution of a personfi H ^ ^ "wde.—Ln 

judgment-debtor,' there can h Cl ' e a8ttln ‘ t cbQ 

of trust property If ]ln r9 be no attachment 
trust property" 1 was ’attffrfh S j Ucb ° ,roum sfcance8, 
would be an irregularity ^ th ° attachm ent 
would justify the info" i ^ °* P roce <3ure whioh 
under 's. 69-1. ° f Court 

that a trustee in carrying ^ 6 mere faot 
trust had rendered bim^i? Q busin ess of a 
bla for the Business dehA- 1 P5rs “ QaiJy KBponsi- 

g.ve creditors a r l ht t o *°" ld " ot of 

trust-property. Before the^ 0 ^ 6 ’ 13 a 8 ai net the 
oould obtain a decree whi •)] ?j idfin:latJt - c reditor8 
against the trust propertv^ ° ;,ula exe °ute, 
3b cw (1) that the Tb ‘ y W ° Uld have t0 

regular course of the trust hnt lnourred j u the 

trustee had a right to , * ‘.hus'uess, (2) that the 
trust property to the . , ,ndem u.fied from the 
(3) that the creditor- w XteDt ° f tbe cJaim » and 
the shoes o? the (JnTf™ eQf '' tled t0 Staed ia 
demnitv and to be rpn 6 !? ret P eot ol in- 
estate. \ln re T nhJ Si Ped ont of the ^ust 
(1880), L.R. lo ch* n ie f A man v *. Robinson, 
Symons. (1884) L R or ^ trick Land v. 

a>atv{,ffz i » o. 

=3m.l,t J56.]’ c ‘ 320=12 C ' W ' N ' 256 
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Attachment — continued. 

8 —Subjects of attachment— continued. 

(1481 — Property held by judgment-debtor in 
trust for specific purpose— Attachment of surplus 
after fulfilment of trust.— Where a decree is 
made against the trustoe personally, the corpus 
of the trust estate cannot be sold to satisfy the 
judgment-creditor’s olaim, nor oau any specific 
portion of the corpus of the estate be taken out 
of the trustee’s bands, beoause there was or 
might be a margin of profits coming to him 
personally after performing the trust. BISHEN 

Chand Basawat v. Nadir Hossein. 15 C. 
329 = 19 I A. 1, P.C. [Ii.. 6 C.W.N. 663.] 

(149) — Sbebait — Hindu idol — Right of wor- 
ship— Sale.— Rights of worship of a Hindu idol 
oannot be sold in execution of a decree for t.he 
personal debt of a shebait . KALI CHARAN GlR 

Gossain v. Bangshi Mohan Das Baboo, 

6 B.L.R. 727 = 19 W.R. 339. (7 W.R. 266. R.) 
[R % 5 B. 393. 10 B. 395. 1. C W.N. 493, 23 
B. 131. 20 W.R. 280 = 12 B.L.R. 65; D., 21 

W.R 365. 6 B. 298.] 

# 

(150) — Attachment under s. 236, Act VIII of 
1859 — Money payable to sirdars as wages of 
coolies. — Money payable to sirdars as the wages 
of coolies over whom they are sirdars does not 
constitute a debt to the sirdars but debts to the 
coolies themselves, even where a sirdar is 
entitled by custom or contract to have the 
wages of coolies paid to him, in order that he 
may deduct the amounts due to him by the 
ooolies for food supplied. Money payable as 
above is, therefore, not attachable under s. 236, 
Aot VIII of 1859, in exeoution of a deoree 
against the sirdar. 8AJIMAN v. GOPAL, 1 
B L.R S.N. 19 = 10 W.R. 149. 

(151) — Civ. Pro. Code, 1877, s 266, cl, ii ) — 
Labourer-wages— Attachment in execution.— 
Plaintiff obtained a money-deoreo against the 
defendants, who were spinners who had entered 
into an agreement with a certain company to 
receive payment on the number of pounds of 
ootton spun by them oaloulated at a oertain 
rate for every 100 pounds. He attaohed in 
execution of the decree, the moneys due to the 
defendants under the said agreement. The 
defendants contended that the said moneys 
were their * wages * and as suoh were exempt 
from atfcaobment under ol. (;'), 8. 266, Giv. Pro. 
Code, 1877. Held that the defendants were 
4 labourers ' within the meaning of theseotion, 
as they earned their daily bread by personal, 
manual labour and iu an occupation whioh 
required little or no art, skill, or previous 
eduoation ; that their remuneration wan none 
the less ‘wages,’ because the amount was made 
to depend upon the numbor of pounds of ootton 
spun ; and that therefore, the moneys were 
exempt from attaohmont. JECHAND KHUSAL 
V. ABA AND BAIKA, 9 B 132. 

(162) — Civ. Pro. Code f Act XIV of 1882), 
s.266, Mangalyasutra of Hind u marr ied woman, 
not attachable under— Having regard to the uni- 
versal practice amongst Hindus for a married 
woman to wear the neck ornament, oalled 
Mangalyasutra, during the life-time of her 


Attachment — oontinued. 

8.— Subjects of attachment— continued. 

husband, without ever removing it, suoh orna- 
ment must be regarded a6 part of her necessary 
wearing apparel under s. 266 of the Civ, Pro. 
Code, so a9 to be exempted, under the section, 
from attachment in execution. APPANA v. 
TANGAMMA, 9 B. 106. 

(153) — Civ. Pro. Code. 1859, ss. 205 and 273 
— Wearing apparel— Attachment. — Necessary 
wearing apparel ip not. liable to attachment 
under s. 205 of the Code of Civil Procedure. 
GANGARAM VEIJl V. PARBHU DAYARAM, 9 
B.H.C. 272. 

(154) — Execution against husband — Orna- 
ments forming wife's stridhan not to be taken 
under execution — Personal right of husband 
to take same. — Ornaments on the person of a 
Hindu wife, if forming part of her stridhan, 
oannot be taken under an execution against her 
husband. On oertain occasions, however, the 
husband may |tako them, but the right is per- 
sonal to him. TUKARAM bin RAMKRISHNA 
v. GUNAJI bin MHALOJI, 8 B H.C. A.C. 129. 

(155) — Property beyond jurisdiction. — "Pro- 
perty situated outside the jurisdiction of the 
Court” is not liable to attachment. RAJA v. 
JANK1BAI, 9 Bom. L.R. 970. 

— Provident Fund established by Caloutta Cor- 
poration to which Provident Funds Aots applies 
is not liable to — See ACT IX OF 1897, 12 0. 
W N. 633 = 35 C. 641. 

— Superstructure of houso in Bhagdari village, 
not subjeot to attachment — See BOM. ACT V 
OF 1862, 21 B. 588, F.B. 

— Attachment of moveable property — Doors 
of a house — Sec Mad. ACT IV OF 1884, s. 103, 
13 M. 518. 

— Crops growing on inam servioe lauds not 
to be attaohed in execution — See MAD. AOT 
III OF 1895, 9. 5, 23 M. 492. 

— Allowance of ward granted by Court of 
Wards, attachment of. in execution of deoree 
againsfcbim — Code of Civil Procedure, s. 266— 
See U.P. ACT III OF 1899. s. 22, 7 O.C. 174. 

See APPELLATE COURT— MISCELLANE- 
OUS. 15 A. 380 = A .W.N. 1893, 150. 

Sec ASSIGNMENT IN TRUST FOR CREDI- 
TORS, 1 B.H.C. 233. 

— by inferior Court of property already 
attaohed by Superior Court — See CIV. PRO. 
CODE, 1908, ss. 73, 63, O, XXI, rr. 58, 62, 
L.B R. 1893 — 1900, 161. 

Sec Gbatwali Tenure, 9 O. 389. 

Sec Hereditary Office, 10 B.H.C, 299. 

— Hindu Law — Mitakshara —Grandson’s 
interest in ancestral property — Right, to enforoe 
partition — Saleability of interest — Sec HINDU 

Law- Partition, 5 A. 430, F.B. 

— Lease prohibiting alieuation by sale or 
gift— Lesseo "having saleable interest” under 
s. 266, Civ. Pro. Code — See LEASE— CONS- 
TRUCTION OF LEASE, 20 O. 273. 
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~ 8 '"" Subjectl of attachment -concluded. 

PROPER? y T ?8 C?i64 =°j 7 S AGE ° 
Sec Title, L.B.R. 1S93 — 1900, 234. 


9. Miscellaneous. 


a ttachment— oontinued 


9l Miicellaneous — continued. 


I 


0/ nw,lers hip . — An 

the title to .1” charges are Prevented and 

shivJ’i, £ MtoOTbUTr! ,«£'* 

men^f£^pT 0 p^f"^'"f to '----The attach, 
interest in^he affcinh? Dot i^‘«c create any 

o bjeotTon^/a "taken ' b ° ~ ‘^-Where 

v. MOTI, 2 Bom. Ii.R bj 476 ChhaganlAD 

TheU^rp^odurel^oare'of 

DWABKA DAS, 44 PR 18 6 6 OL KlSH0BE V. 

-Execution of decree — Attachment 

Code, IsL/ss/ios 278 roT^??™' 

Revision in civil cases— Chief n ' , 323, G47 ~ 

■ 278~0 ,v ° p b f°‘ or ' whose objections under 

oi oer’taG, 'nr ^° de ' 1882 ' tn an attachment 
ot oertau, property la execution of a decree i 

r&grjs 1 

nr Si' S°- 0ode * fcecause the procedure 
presonbed for original suits by the Code does 

Ch XD? 7 r>° e ? e0lltioD proceedings under 
Oh XIX. On the failure of a person mat- 

seoute n it aP i P t 10 s at - 10Q W u Uhin Ch - XIX to pro- I 
seoute it, it is inoumbent on to dispose of I 

it by dk-missing >t in default ; in such a case i 

the objector can only make a fresh application i 

barred iut wh "“"'I “ he '' 8 n0t ° tbe 'wise ! 

d. spoaed of' Z Z aa ■-•PP !ioa tion has been I 
isposed of on the merits, the Court cannot 

entertain another of a similar nature or alter 

or se as.de its order except on review under 

e. bJ3, the provisions of whioh apply to such 

ST bZ" " \ l06 - P '°- 15 * - 84. P.” 

of' '.he i ' 8 3 °, that jt ie ‘be general policy 

Bine. n” aQd the usuaI P ra °tioe of the 

on the re ° 0UrtS -a 8 * 1 the )atter shou,d interfere 

onlv in tT' 0n B ' de iD the int6reste of Justice 
Ply in those oases where there is no other 


I 


=S««SS:: 

i e A K %f J^fVZV^ TSfoSfig 

28 P R. igio/j’ 7 P,R * 1907 ’ 144 1908, 

oa7 sfZtTciz nf i c :zzi ■ 

1882 <; oir r .,.^.l JLlu J Civ Pro, Code 

ment-Burden ofprZf — Ao^h^ ° f - a,tach ' 

made to the sale o/nArf- A ob J 5 otion was 

tion o, a d eoree 0 to t^ ffTot^r tb 7 eXe ° U ' 

sought to be sold hag been ^ \ th& properfc y 

objector and he had Q i m< J r fcR»gad to the 

mortgagor his remain- 80 purcbased from the 
perty. The denrp mterest in the pro- 

objector's morLr,; b de ; rep ' ied tba ‘ ‘he 

property 6 w“ rt u g n a d R e r ha attao e hm m ; de Whi ' 0 tbe 

therefore, void J LJ , ^ment, and was, 

s* 276 of the Code K -f’S by rea80R of 
Court execXi* th« a G,V,i ProcedR *e. The 
tor the question whAnT^!/*'^ for fche ob i e °- 
uron by q th^Zree'holder e b a A t8 ^ h!neQt CeIied 
effeoted. Held that it was for d the ee 'l Pr ° PerIy 
establish that what ZtmZ.St °. hj6otor 
attachment was in faot not^sr, a f acle a legal 
s- 274 of the Code having i* ' Aa order under 
to be presumed until the een drawn U P, it was 
that the requiremen of, ^‘"7 was shown, 
plied with ?n effecting tba^, 8 ? had been 00m ' 
Nath v. sri kishan Lal 

ex( SenS77CScre7 a 7lhTC eCeS i ity ° f the 

time when an attachment was ZL ' the 

tion of an ex parte ^p rofl as “ade in exeou- 
order for attachment wa J ' a o nd even when fc he 
was not in existence the made ! L tbe sa '' d deoree 
aq ide prior to the m6 bauing b “n set 

the attachment nor the ? ent .' Beld - Deitb « 
any force or va id.tv n 7 “ 00uId b ™° 
the deoree had been’ ?« ,‘ b ° ,aot ' tba ‘ 

to another Court gi ve f ° F exeoutiioR 

additional validit’y S The H" 3 ' aobme nt any 
aud void, not having been based W “ 8 
inexistence at the time n Z aD ? dsor ™ 

Also, the fact that a renewed^ 0b attaobme nt. 

quently pa96ed iD terms of the d 0 W8S SUbse ' 
was set aside, oould not rend “ deoroe whioh 
valid, the renewal not h aJ^ 61 " v he aUa °bment 
toring original decree r JZZ ^ 

UED v - XDNHI Koru, 29 M175 TILL MDHA - 


I 


attachment of lame ploplnZ 

holder asprecautionamZtevl decree ~ 

ho'ld 0/ T°l atta ^nieii Where' ^ Z™' 

oolaer who had attanhp^ : VRer e a deoree- 

property, again annlS the J ud Sment-debtor’s 

same property as anrena t’ 8ttacbment of ‘be 

stating in thf neti'tdon ^1°^ expresely 

ment was in j an , u ■ • he former attach- 

Court thought H : Ub9,8t,Dg ' but tba ‘- if ‘he 
might issue the neoessary, a re-attaohment 
snt issue, the subsequent attachment so 
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Attachment— continued. 

9 .— Miscellaneous— continued. 

effected did not put an eDd to the prior attach- 
ment. MaEOMADSHA KHAN SAHIB v. 8RI* 
NIVASULU, 13 M L.J 221. 

( 9 ) — Execution of decree —Attachment of pro- 
nert u - Subsequent transfer of property to juris- 
diction of another Court-Certificate of non- 
satisfaction by attaching Court— Effect on sub- 
sisting attachment.— An attachment validly 
made creates a real charge in favour of the 
attaching creditor. 8uch an attachment oannot 
oease merely beoause the land attached is 
transferred from the jurisdiction of the Court 
which attached it to that of another Court or 

because the Court to which the decroe was 

sent for execution certifies that it is unable to 
complete the execution of the decree. VEN- 
KATAPPIAH V. JAGANNADHA RAO, 12 M.L.J. 

24. 

(10) — Attachment in execution — Release of 
attachment on claim petition— Appeal against 
order— Compromise between decree-holder and 
claimant — Mortgage by claimant subsequent to 
release — Right of mortgagee - — In execution of a 
deoree, certain property was attached. The 
widow of the judgment-debtor put in a claim 
to the property, alleging that it belonged to 
her in her own right, having been purchased by 
her from her husband in part satisfaction of 
her dower. Tho olaim was allowed and the 
property ordered to be released from attachment. 
The decree-holder thereupon appealed to the 
High Court against this judgment and that 
Court framed an issue ana remanded the case 
for trial. It did not set aside the order of iho 
lower Court. Whether that was to bo done 
depended upon the finding upon tho issue 
framed. The issue was never tried ; the decree- 
holder and tho claimant oamo to a compromise, 
whereby tho decree-holder was to take only a 
certain amount out of the total amount duo to 
him under tho decree and Iho agreement, was 
to be taken as a part of the original deoree, 
oapablo of being executed. Thereupon, the 
Court struck the case off the list of pending 
suits. Subsequently, the deoree-holder applied 
for sale of tbe property. The sale proclamation 
recited that the said olaimant bad mortgaged 
the property and the mortgagee had obtained 
a decree up -n the mortgage. In the sale that 
followed, tho decree-holder purchased the pro- 
perty and now sued for possession from tho 
above said mortgagee deoree-holder, who had 
purchased and taken delivery in execution of 
his mortgage decree. It was framed by the Court 
and the High Court that tho sale to the 
widow was benami and not in good faith for 
consideration. It was also found that she harl 
been registered in the Colleotorato as tho owner 
of the property and all tho usual aots of owner- 
ship had been exercised in her name. She was 
for all purposes the. apparent, owner. Held that 
tho order striking the case off the list of pending 
suits could not have tho effeot of reversing the 
order releasing tho property from attachment. 
As the case was before the High Court, tho 
Diatriot Judge had no power to reverse his order. 


Attachment— continued. 

g.— Miscellaneous— continued. 

Even if the order was intended to give effect to • 
tbe oompromiee, the compromise did not operate 
to revive or restore the attachment and make it 
effective upon the mortgage by the widow. 
The liability of the widow under the compromise 
was different from her liability as the repre- 
sentative of her deceased husband. Held also 
that the plaintiff who had purchased only the 
right to redeem the property could not sue to 
recover possession of it freed from the mortgage, 

Mir Mahomed hosein v. Kishori Mohan 
ROY, 5 M.L.J. 101, P.C. 

(1 d— U ndivided share in joint Hindu family 
— Order of attachment of such share, effect of, on 
survivorship— Attaching creditor and arrange- 
ments made behind his back. — An undivided 
share in a joint Hindu family can be attaohed 
in execution, and. even before sale, an attach- 
ment and order for sale suffice to create suoh a 
ohargo as will defeat tho right of survivorship. 

An attaching creditor, who has taken aotual 
possession of a share, oauoot be deprived of any 
part of it by an arrangement made by his debtor 
behind his back and subsequent to tbe acquisi- 
tion of his rights. Per Ranadc. J . — An attach- 
ment placed by a judgment-creditor, before a 
suit for partition is instituted, has tbe effeot of a 
sort of judioial hypothecation which cannot be 
disturbed by tbe results of any partition suit to 
which suob judgment-creditor is not a party. 
PARIKH GlRDARLAD v. THAKOOR FATEH- 
SING, 2 Bom. L,R, 32. 

(13 ) — Wrongful attachment — l'ro^rty stolen 
during attachment -] •lability of the decree-holder 
— Cause of actiim — Damages — Certain orops 
wero wrongfully attached at the instanoo of a 
deoreo holder. During tho subsistence of the 
attachment, the orops were stolen : Held , that 
the decree-holder, who had oolaiued the wrong- 
ful attachment, was responsible for tbe value 
of tho crops : Held, further, that a complete 
cause of action lor tho recovery of the attached 
property accrued in favour of tho plaintiff at 
tho date of the wrongful attachment , and it was 
not impaired by any subsequent ocourrenoo 
for which tho plaintiff was not responsible. 
13ISHAMBAR das v. GODDAR, 6 lnd. Cal. 789.* 
(3 B. 74, F . ; 17 C. 436, 17 I. A. 17, R-) 

(13) — Attachment — Liability of creditor— 
Sale— Damages— English and Indian Law not 
similar, regarding procedure on attachment — 
In England, a judgment-creditor is uoi respon- 
sible for tho consequences of a sale, under a 
judioial order, of goods illegally taken in execu- 
tion in satisfaction of his dobt. tWalkor t’* 
Olding). Tbero, the execution of decreo lot 
monoy is entrusted to tho Sheriff, an officer 
who is bound to use his own discretion, aud is 
directly responsible to those interested for the 
illegal seizure of goods which do not belong to 
the judgmontdebtor. In India, under s. 483, 
Civ. Pro. Code, 1892, warrants for attachment 
in soourity aro issued on the e.r parte applica- 
tion cf tho oreditor who is bound to speoity the 
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•A ttacb meat — continued . 

9.— Miscellaneous— continued. 

property which he desires to atfcaoh and its esti- 
• mated value. So. the attachment, whether 
legal or illegal, is the direct attachment of the 
oreditor. for which he becomes immediately 
•responsible in law. If the goods attached do 
not belong to the debtor, the litigation and 
delay and consequent depreciation of the goods 
are the natural and neoessary consequences of 

acfc of the creditor. KlSSORI 

Mohun ROY v. Harsukh Das. 17 C 436, P.c 
-171 A. 17 = 5 Sar. 472. [R., 7 C.P.L.R, 77.] 

{ ±V~ Act t VI {B C >' 16 -Attachment. 

— Where plaintiff obtains a bond for a sum of 
money from K who pledges as security certain 
fees ,n deposit in the Gollectorate, and defend- 
ant No. 2. in execution of a decree against K, 
attaches those fees, the attachment is not final 
but merely to prevent the money being taken out 

°' C " urt ' Li LA Tilakdhabi Lal V James 

f°. 13C G 2 6 2 ] L - R - 4 0 “ = lla ’ 

(151-5. 88. Act VIII of 1839 -Attachment 
made prior to Act VIII of 1859. -Held that the 
provis.ons of g. 88 of Act VI H of 1859 were not 
applicable to an attachment msde prior to that 
Act coming into operation. KlSHEN CHUNDER 

g? GH Roy v - M.R G.M. Gasper, W R. 1864, 

[W— Notice of attachment or its withdrawal. 

Attachment or withdrawal of attachment in 
execution was ordered to be notified to District 

Colleotor. 2 5W.R H C Rule.. Cir. No 3, dated 
8th February, 1876. p. 4. 

(17)— Execution-proceedings— Property attach- 
ed by one creditor— Another creditor's claim 
under s. 295, Civ Pro Code, 1882— Latter 
creditor obtaining order for rateable share of 
assets in sale proceeds of property attached by 
former -Withdrawal of attachment , private 
alienation after —Right of assignee — Transfer 

for good and valuable consideration in favour 
of one creditor -Obvious effect of such transfer 
to delay claim of less active creditor — S. 274, 
Civ, Pro. Code. — On the application by a judg- 
ment-creditor lor execution of his deoree aud 
for attachment of the judgment-debtor’s pro- 
perty, (the property which was immoveable! was 
duly attached under s. 274, Oiv. Pro. Code ; 
subsequent to this, another decree-holder hold- 
ing a decree against the same judgment-debtor, 
filed an application for execution and in this 
application he set out the facts that the former 
judgment-creditor had already applied for 
execution of his decree and had succeeded in 
■having the property attached. He, therefore, 
■prayed that r.he said property might be held 
'to be attaohed also in re9peot of his application 
■or execution, and that he might be permitted 
to share rateably in the proceeds of the sale of 
the property (s. 295 of the Code). Held that, 
^vhen the deoree, in execution of which the pro- 
perty was attaohed was satisfied and there had 
been a withdrawal of the attachment, the latter 
<Ieoree-holder, obtaining an order in accordance 
<svith his prayer for a rateable share in the 

• * f # • 1 • 


A ttacbment — continued. 

9— Miscellaneous— continued, 

assets in the proceeds of sale of property attach- 
ea by tne former creditor had no right to claim 
the benefit of the attachment. Where after the 
removal of suoh attachment, such property was 
assigned to a certain person, held, that the 
assignee had a good title as against the latter 
decree-holder. An alienation obtained by one 
oreiitorfor a genuine consideration which is not 
inadequate, is not neoessarily void, beoause i r s 
obvious effect will be to defeat or delay the 
o aim of a less vigilant oreditor. LAHORI MAL 

in 81 P R 1908 = 148 P.W R 1908. 

P R IS m o, p l 71 ’ 25 A - 431 ’ 23 M - 380. 6 

P.R. *901, 21 P.R. 1875, 25 B. 202, R.) 

(18 )— Attachment and sale of mortgage bond— 
Purchaser on mortgaged property after 
attachment under s 268 of the Civ Pro. Code.— 

A debt secured by a mortgage, by a lien upon 
m moveable property, more especially when the 
mortgagee is nod in possession, oannot be regard- 
ed as immoveable property within the mean- 
ing of s 274, so that such a debt, sold in execu- 
tion alter an attachment made under s. 268 

RTm^D 0a if y W ' th ^ the lien - DEBENDRA 

Tb.^,%. 437°; 
**'"*'*-' 18 

? J W 1 , 9) ~ S : 2U ' Civ ' p ro. Code , 1882 — Attach- 
*f nt bale 111 execution of decree— Purchaser 
of a mortgage bond rights of — Non-attachment 

un <et 8, 274, Civ. Pro. Code, by a purchaser of 
a mortgage bond (whereby oertain immoveable 
property is given as collateral security for an 
advanoel at a sale in execution of a deoree, will 
not affect his right to have the collateral seou- 

u‘ y ° nl for ° e ? b V he 9a,e of the properties- 

p2 !! I . Kasinath Das v. sadasiv 

PATNA IK. 20 C. 803. (12 C. 546, F.) [F , 18 
M. 437 ; R ., 18 P.R. 1909.] 


( 20 )^ Attachment-Release— High Court with- 
out setting aside release order framing issue and 
remanding the case — Compromise— Issue not 
tried -Mortgage bona fide of property released 
from attachment- Recognition -Title of mort- 

an attachment of a lower Court 
is released by a superior Court, and the High 

Court on appeal, without setting aside the 
release order, frames an issue and remands the 
oase or a finding on it, which in consequence of 
a compromise is never tried and the case is 
simply ordered to be struck off the file, the 
compromise may not operate to revive or restore 
the attachment, so as to make it effective on 
any Hlieoa-.ion prohibited by it. Where, under 
such ciroumstanoee, a mortgage of the property 
re eased from attachment is subsequently taken 
ona jide for v*lue and without any notice of 
e doubtfulness of the mortgagor’s title, and 
where the oonduot of those who question the 
mortgage both before and after it, shows the 
mortgage to have been recognized by them, the 
mortgagees have a good title t»s bona fide mort- 
gagees and aaotion-purohasers in execution 


299 


THE ALL INDIA DIGEST. 


300 


Attachment — continued. 

9. — Miscellaneous — continued, 

of their deoree. MAHOMED MOZUFFUR 
HOSSEIN V. KISHORE MOHUN ROY, 22 C. 909, 
PC. = 22 1. A, 129. 

(21i— Attachment— Power of attaching Court 
to set aside attachment— Legality of order 
declaring rujht to property attached— Interfer- 
ence by High Court under s. 35 of Act XXIII 
of 1861. — During thu poudency ol a. buifc, certain 
iaucis were attached. Though the euit was 
dismissed, the defendant omitted to get the 
attachment 6et aside. On his death, bis widow 
sold the lands to another. The lands remained 
in the undisturbed possession of the purchaser 
for thirty yearp. The legal heir of the said 
defendant thereupon applied to the Court to 
set aside the attachment and get him back the 
lands. The Court not only set aside the attach- 
ment but also directed the petitioner to be put 
in possession of the lands on the ground that, 
the widow had no right to sell them. Held 
that as no appeal lay against the order, the 
High Court could interfere under s. 35 of Act 
XXIIL of 1361. Held also that tbo Court 
which made the attachment was competent to 
remove it. Held , further, that tho Court had 
no right to direct tbe transfer of possession of 
the lands to tbe petitioner. Tbo Court could 
not have gone on to decide as to the widow's 
right to sell, but must have oonfined itself to 
setting aside the attaobment. Ex parte CHEL- 
LAPPERUMAL PlLLAI, 1 M.H.C. 136. 


Attachment — continued. 

9, — Miscellaneous — continued. 

a deoree and in execution purchased the hold- 
ing. Held, that, if the holding was transfer- 
able, a surrender of it after attaobment could' 
not, in view of the provisions of s. 64 of the • 
Code of 1908. affeot the position of the deoree- 
holder-purchaser or create in the landlord and 
his new tenant any preferential right.. 1NDRA- 

Narain v. NUT Behary Jana, 8 Ind. Cai. 
76. 

(261— Attachment — Claim — Disallowance — 
Suit for declaration— Cause of action.— In exe- 
cution of a deoree, a oertaiu house wasattaohed 
as the property of the judgment-debtor. The- 
respondent preferred a olaim and it was aia- 
j allowed. Thereupon he paid the amount of 
the deoree into Court on behalf of the judg- 
1 ment-debtor and tho house was released Irom 
attaobment. The respondent then instituted 
the present suit for a declaration that the house 
1 belonged to him, and to have the order dis- 
allowing his objeotion to its altacbmont set 
aside. Tho defendant (the deoree-holder) con- 
1 tended that the suit was not maintainable, as 
the house having been relented from attach- 
ment, there was no cause of action. Held that 
the suit was not maintaiuaole against the 
decree-holder whose proceedings in the execu- 
tion department, which had never had any 
operation in respect of the house in question, 
did not furnish the respondent with a cause of 
aotion. KALLIAN v. MAKBUL HUSAIN, A. W. 
! N. 1883, 14. 


(22) — Attachment for arrears of rent— Inabi- 
lity of person collecting prrojits. — When an estate 
is atiacbcn lor arrears ol reut, tho party who 
collects thu profits is liable for what remains 
after payment of rents. NOBOKISSORE ROY 
V. NlLMOONEE SIRCAR, 2 W.R. 243. 

(23) — Attachment for arrears of rent— Pay- 
ment to prevent sale, — Where the purchaser of 
a jote jumina, to save the tenure from sale 
under a deoreo against defendant obtained by 
the patnidar for arrears of reut duo before the 
purohase, pays the amount of tho deoree, held 
that tho payment was a voluntary one made 
without legal necessity, and was not recoverable 
by sale against the defendant. Ram BaKSH 
OHATLANGI v. HRIDOY MANI DEB1, 8 B.L.R. 
10, Note = 10 W.R. 446. [7<„ 15 W.R. 341 ] 

(24) — Notice of attachment fen' arrears of 
revenue, — All orders for attachment of estates 
for arrears of revenue should be notified to tbe 
Collector in whose distriot tbe estate lies. CIy, 
Cir. No. 2 dated 10th January 1871, 18 W.R. 
Ciy. Cir. 1. 

(96) — Attachment of holding before judgment 
— Surrender of holding during attachment 
— Surrender invalid if 'holding transferable — 
Civ. Pro. Code ( Act V of 1908}, s. 64.— In a 
suit for money, a holdiug of the defendant was 
attached before judgment. During the conti- 
nuance of the attachment, the defendant sur- 
rendered the holding, and the landlord settled 
it with another person. The plaintiff obtained 


(27)— Execution of decree — Attachment of 
decree )uld by judgment- debtor against third 
party — Death of holder of decree attached after 
attachment— Civ. Pro. Code, s • :!73.— In exe- 
cution of his deoree, a deoree-holoer attaobod a 
deoree held by his judgment-debtor against a 
third party, which deoree ho oaused to be trans- 
ferred from the Court which passed it, the 
High Court of Caloutta, to the Court ol the 
Subordinate Judge ol Benares, which wasexeou- 
ting his own deoree. Subsequent to such trans- 
fer, tbe judgment-debtor, holder of theaitaohed 
deoree, died. Held that, in executing his judg- 
ment-debtor's decree, the deoree-holder waa 
under no obligation to bring upon tbo record' 
the representatives of such judgment-debtor. 

Maharaj Bahadur Singh v. Jawahir 
LAL,. A.W.N. 1900, 99. U9 a. 440, R.) 

(28) — Attachment of immoveable property in 
execution of decre* — Sale— Nothing realised in 
the sale — Question whether attachment is in 
force or not— Question of law orfact—Ajmerc 
Court's Regulation I of 1887, ss. 31, 27.— 
Where, uncKrs. 21 of the Ajmere Court’s Rt fil- 
iation I of 1877, a reference was made to 
the High Court in the following terms, nte. — 

Whether an attachment oeases when nothing 
can be realised by a salo, or remains in force 
till tho property is formally released by the 
Court whioh oaused the attaobment to take 
effeot,” — the High Court in reply to the refer- 
ence, observed that the question referred was- 
one not properly oomiog within the eoope of-' 
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8. 17 of the Regulation, not being a question of 
law or usage having the foroe of law, but a 
question of fact to be deoided by a consideration 
of the oiroumstances of the oase. SHAM LAL 
v. Hamid, A.W.N. 1883, 57. 

(29 )— Execution of decree— Attachment of 
property under decree of Small Cause Court - 
Subsequent attachment under decree of High 
Court — claim to attached property by what 
Court decided— Jurisdiction — civ. Pro. Code 
ldS2, s. 272( = 0 21, r. 52, New Code )- In exe- 
ouiiou of a ueoree ootained in the High Court, 
the plaiutiffs, on the 2nd Maroh, 1895, attaohed 
certain goods as belonging to the defendants. 
Ttiis property had been already attached on the 
22nd February, 1895, in exeoution of a decree 
obtained by one R against the defendant in 
the Court ot 8mall Causes. The attachment of 
the plaintiffs on the 2nd March, 1895. was, 
therefore, effeoied by a notice under s. 272, Civ! 
Pro, Code, addressed by the Prothonotary of 
the High Court to the Registrar of the 8mall 
Cause Court. The olaimant was the landlord 
of the house in which the attaohed property 
was lying, and the defendants were his tenants. 
He had, on the 28th February, 1895, lodged in 
the Court of 8mall Causes a olaim to the 
said goods as mortgagee in possession, and on 
the z5th March, 1895, a oousent order was 
passed by the Chief Judge of that Court direoc. 
ing that R s attachment should stand subjeot 
to the claimant’s olaim. On the 22nd April, 
1895, the olaimant applied to the Chief Judge 
of the Small Cause Court to issue a notioe to 
the plaintiffs under s. 272, Civ. Pro. Code, to 
attend in order to determine the question of 
priority of olaim to the said property as between 
the said claimant and the plaintiffs, but the 
Chief Judge declined to grant the application, 
being of opinion that he could not interfere in a 
High Court suit. The claimant then field his 
olaim in the High Coart, and took out this 
summons to remove the plaintiff's attachment. 
Held that, under s. 272, Civ. Pro. Code, the 
bmall Cause Court was the only Court to deoide 
the question of priority betweeu the claimant 
and the plaintiffs. JEYNARAYAN MEGHRAJ 
V. ISMAIL KURIMALI, 19 B. 710. 

(SO)— Act VIII of 1859, s. 243— Attachment 
— Ground of rejecting application.— A mokurari- 

dar having failed to m»&e due payment of her 
rent to the zamindar, the dar mokuraridar paid 
the rent and obtained a decree against her for 
the amount. In satisfaction, he attaohed the 
very property of which he washer lessee. Upon 
6his, the mokuraridar petitioned the Judge, 
tinder s. 243, Aot VIII of 1859 offering to place 
this and other property underjhe management 
of the Court, so that after the paymeut of a 
Bmall yearly sum for her maintenance the pro- 
fits should be carried to acoount in payment 
of the sum due, The Judge refused to make 
8uoh an order. Held that the oiroumstanoe of 
her having other property of inferior value 
Buoh as could be more conveniently dealt with 
ior the purpose of Having the property under 
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attachment, was a ground, not for rejecting 
but for complying with the judgment-debtoi ’s 
petition. To save a particular property from sale, 
a judgment-debtor must show the value and 
condition of other properties in her possession, 
and the Judge must consider how and by what 
anaugemeuG suoh a disposal of different portions 
ofsuoh property may be made, so as to avoid 
the sale of the property already attaohed. 

Pn B r K « MARI BlBI v • Ram LAL MOOKERJEE, 

l B ^ L R ; A PP- 107 = * 2 W.R, 66 (1 B.L.R.F.B. 
7, Diss ) 

(31 ) — Attachment before judgment — Execu- 
tion of decree- Sale by Munsiff under Small 
Cause Court decree- Attachment by Subordinate 
Judge pending sale, a nullity- Jurisdiction— 
Code of Civil Procedure <Act XIV of 1882), 
ss. 285, 490. — Where property is placed under 
aitachmem before judgment, it is not necessary 
to re- attach it after the passing of the deoree. 
V\ here property had been attached before judg- 
ment by the Subordinate Judg6, the deoree 
being passed afterwards and the property was 
sold in exeoution of a Small Cause Court decree 
by the Munsiff to whom that decree had been 
transferred, held, that a re-attachment by the 
Subordinate Judge being unnecessary, the 
Munsiff had no jurisdiction to sell the pro- 
perry pending attachment by a higher Court, 
and the saie was a nullity. fJURPATI BlBI v! 

Bamkach p AL, 6 A L J. 703 = 3 Ind. Oar 31 
— A. 527. 


(32j Attaching creditor — Right to sue for a 
declaration that another attaching creditor has 
no right to attach— Attachment, effect of. — The 

plaintiff attached the property in dispute in 
exeoution of a simple money-deoree. Another 
judgment-oreditor of the same judgment-debtor 
attached the same property. The plaintiff 
brought a suit for a declaration that the 
property was not saleable in execution of the 
uecree of the seoond judgment-debtor. It was 

• the deo . ree wa9 not tainted by fraud. 

Held , that the plaintiffs had no cause of aotion, 
as the second deoree was a deoree by a competent 
Court and was not tainted with fraud. (25 B. 
337, R.) Attachment prevents only voluntary 
alieoacion attempted or proposed. It does not 
give a locus standi to a person attaching pro- 
perty iu exeoutiOD of a simple-mouey-deorec 
to dispute a deoree of a oompeteDt Court. 
LACHMI Dayal v. HARDANNI Lal. 23 A. 347 
= A.W.N. 1903, 61. (25 C. 179, R.) 

■ Attachment in execution — Objection by 

judgment debtor — Release from attachment— 
Decree-holder' s remedy —Civ Pro Code, 1877, 
ss. 278 to 2$3 —Suit to establish right.— Where 
property attaohed in exeoution of a decree is 
released, on the objection of the judgment- 
debtor to the effect that it was in his possession 
not as his own property, but as superintendent 
of an endowment, the decree-holder’s remedy 
is not by way of appeal against the order 
releasing the property, but by means of a suit 
under s, 283 of the Civ. Pro. Code, to estab- 
lish his right to proceed against suoh property. 
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For, though the objection was made by the 
judgment-debtor, it was one to be dealt with 
under ss. 278 and 279, &o., of the Civ. Pro. 
Code, shankara Dial v. amir Haidar, 

2 A. 752. (6 B.L.R. 721, 6 B.L.R. 725. 6 W. 

R. 61. F.) [F. t 7 A. 36. 15 C.W.N. 437, 6 C. 
W N. 63 ; Ii., 8 A. 626= A.W.N. 1886. 228, 10 
M. 1 17, 16 C. 1, 23 B. 237, 1 0 C Sup. Vol. II; 

I) . 7 A. 547 = A.W.N. |1885, 132, 9 A. 605,16C. 
603.] 

(34) — P rope rti/ released, from attachmeyit — 

Subsequent decree declaring it liable to be 
attached -Effect of decree —Where property 
has been released irom attaohment in execution 
of a decree, and, in a subsequent suit brought 
for the purpose, a deoroe is obtained declaring 
it liablo to be attached, and sold in execution 
of the former decree, the effect of the deoree in 
the latter suit is to set aside the order whioh 
released the property from attaohment, thus 
leaving matters as they were before that order 
was passed. WOOMA CHURN CHATTERJEE v. 
KADAMBINI DABEE, 8 0.L.R. 146. (6 W.R. 

Act X, Rul. 59, 20 W R. 90, 22 W.R. 46. 
Cited.) 

( 35 ) — Time up to which attachment by 
Criminal Court in cases of disputed possession 
will be in force — Certificate under Act XXVII 
of I860 —Right to possession. — An attaohment 
of land uoder s. 319, Act XXV of 1861, remains 
in force until right of possession is deoided in a 
regular suit. A oertifioate under Aot XXVII 
of 1860. gives no right to possession. KRISTO 

Chunder Mahata v. Mussamut Obines- 

SUREE DEBIA, 11 W.R. 532. 

(36) — Attachmeyit in execution of decree — 
Order releasing part of property from attach 
meyit. right of execution-cr editor to set aside , 
whether affected by stoppage of execution pro- 
ceedings of the subsisting decree.— The order 
obtained by the first defendant in this case 
releasing a share in the vatan in question from 
the attaohment secured by the plaintiff in 
execution of his decree would operate as a 
decree in favour of such defendant uules3 set 
aside by suit and, uoder s. 283 of the Civ. Pro. 
Code, plaintiff had the right to file a suit within 
a year to set that order aside. Plaintiff had 
withdrawn his execution darkhast temporarily, 
but suoh temporary cessation of his execution- 
proceedings could not deprive him of his right 
to continue the suit. The plaintiff’s deoree 
being yet subsisting and operative, if ho 
continues the suit aad sucoeeds in it, he oan 
subsequently renew the exeoution-proceedings 
and re attaoh the interest (if any) whioh he 
shall have been in suoh suit declared entitled 
to attach. BALAJI v. MOROBA, 21 B. 58. 

( 37 ) - Priority of — Attachnieyit before judg- 
ment —bisolveyit —Re -attachment — Priority.— 
A oreditor obtained an attaohment before 
judgment and then followed the deoree. The 
debtor meanwhile applied to be deolared an 
insolvent and was adjudicated aooordingly. 
The Insolvent Court attached the same property. 
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The said oreditor had re-attaohed the same 
after deoree and attaohment by the Insolvent 
Court and pleaded priority over other creditors 
on the ground that the effeot of the original 
attachment followed by decree was to oreate a 
charge on the property and convert him into a 
seoured creditor. Held that the Court is not 
entitled to any priority and there is no illegality 
in the order of the Insolvency Court directing a 
distribution pro rata amongst the scheduled 
creditors. SUNDER SINGH v. CHARANJI LAL, 

93 P R. 1882. (37 P.R. 1871, R.) 

— Attaching creditor whether should be made 
party in apportionment proceedings — See 
ACT I OP 1894, s. 54, 7 Ind. Cas. 481 = 12 O. 

L J. 545. 

Effeot ol — Invasion of person's right — Cause 
of action — See BEN. ACT VIII OF 1886, 
ss. 18, 73, 88, 9 Ind. CaB. 663. 

See MAD. act VIII OF 1865, s. 38, 8 M. 673. 

— Rent — Attaohment for a larger sum than 
is due — Validity— See Mad. ACT VIII OP 1865, 
ss.39, 16, 14, 17 M.L.J. 479 = 3 M.L.T. 29 = 

31 M. 2*2. 

— Blacksmith’s inam in proprietary estate 
whether liable to be attaohed in execution— 
See Mad. ACT III OF 1895, ss. 3, 5, 5 Ind. 
Oas. 4 1 = 7 M.L.T. 264. 

— and sale of property in execution — Suit by 
olaimant in possession to establish title — See 
BURDEN OF PROOF — POSSESSION AND PROOF 
OF TITLE, 6 B. 215, F.B. 

— for reoovery of excess amount drawn by 
Commissioner as fees — Power of Court — See 

Civ. Pro. Code, 1908, ss. 36, S7, O. XIV, 
r. 7, 6 Ind. Oas. 386. 

— Power to realise property attaohed by two 
Courts of different grades — See CIV. PRO. 
CODE, 1908, s?. 47, 63, 1 Ind. Cas. 78. 

— before judgment on insufficient grounds 
— Order for compensation when to be made— 
Revision — See CIV. PRO. CODE, 1908, 88, 95, 
115, 17 M.L.J. 310. 

— Positiou of attaching oreditor — Right to 
notioe— See Oiv. PRO. CODE, 1908, O. IX, 
r. 14. s. 47, O. XXII, r. 10, 20 M.L J. 524=7 
Ind. Oas. 66 = 8 M.L..T 237. 

— prior to judgment — Application for rateable 
distribution— Ss. 213, 295 and 490, CIV. PRO. 
Code (1882) -See CIV. Pro. CODE, 1908, 
O. XX, r. 13, s. 73, O. XXXVIII, r. 12, 88. 115, 
136, 4 M L.T. 348. 

— Conditions neoessary for — See Civ. Pro* 
Code, 1908,0. XXXVIII, r. 5, 11 O.L.J. 19 = 5 
Ind. Cas. 181. 

— before judgment of property outeide juris* 
diotion — See CIV. PRO. CODE, 1908, 
O. XXXVIII, r. 6, s. 113, O. XLVI, r. 1, 
3 L.B.R. 255. 

— before sale, necessity for — Execution 

of compromise deoree— See COMPROMISE—* 

Effect of, 6 C.L.J. 95= 11 C.W.N. 879-84 

0 . 886 , 
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of debt stops not running of interest— See 
CONTRACT ACT, 1872, es. 2 (c). 37, 38, 67, 

4 M.L.T. 335. 

—Right of creditor attaching the debtor’s 
property before judgment— See CONTRIBU- 
TION, SUIT FOR— GENERAL, 7 A.L.J. 409 = 6 
Ind. Cas. 113 = 3*2 A. 479. 

—Objection to, successful— but costs not 
allowed— Recovery of oosts— See COSTS— SPE- 
CIAL CASES, A.W.N. 1908, 18 = 5 A.L.J. 140. 

—Suit for damages for wrongful attachment 

—See damages— Damages, Suits for. 3 a. 

504. 

Sec Execution of Decree— Execution 
p*w A m D against Representatives, 4 

Necessity of fresh — before iesue of a sale 
proolamation. when a previous application for 
execution under whioh an— was made is dis- 
missed for default — See EXECUTION OF 

decree Miscellaneous, 33 C. 666. 

Effect on, of execution-proceedings being 
struck off— See EXECUTION OF DECREE — 

Miscellaneous, n c.w.N. 163 = 5 c.L.J. 
80, 

—Whether enfranchised Inam is liable to- 
rn exeoution of a deoree of Civil Court— See 

Execution of Decree— Miscellaneous, 

6 M.L.T. 132. 

of decree Failure of attaching creditor to 
execute the attached deoree— Attaohed deoree 
barred by limitation — Right of decree-holder to 
claim damages from attaching oreditor— See 

Execution Of Degree— Miscellaneous, 

5 Ind, Cas. 56 = 7 M.L.T. 262. 

Distinction between attachment and as- 
signment of deoree — See EXECUTION OF 
DECREE— MISCELLANEOUS, 6 A.L.J. 564 = 2 
Ind. Cas. 626. 

—Personal right— Hindu widow’s right of 
residenoe — See HINDU Law— WIDOW 4 M L 
T. 485. 4 

— Attachment for amount larger than due 

— Effect — See Landlord and Tenant — 
Miscellaneous, 7 M.L.T. 429. 

Limitation for suit for compensation for 
unlawful attachment— Attachment not a con- 
tinuing wrong — See LIMITATION ACT, 1908. 
s. 23. art. 29, A.W.N. 1907, 194 = 4 A.L.J. 548 
= 29 A. 615. 

See Lis Pendens, 6 B. 567. 

in exeoution of money-decree, if oreates a 
charge— See LlS PENDENS. 14 0. W. N. 677 = 
11 C.L.J. 528 = 6 Ind. Oas. 40. 

— Right r,o maintenance when attachable — 

See Maintenance, 12 C. L. J. 146=7 Ind. 
Cas. 80. 

— Attachment, wrongful — Sheriff’s right to 
poundage— See PRACTICE AND PROCEDURE, 

37 C. 649 = 7 Ind. Cas. 876. 

r 

C. II— 20 
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by a Court without jurisdiction — Effect — 
Effect of due confirmation of sale— See SALE — 

Sale in execution of Decree— Setting 

aside SALE, 13 O.C. 43 = 5 Ind. Cas 798. 

-“Attachment of mortgage-debt— See SALE 
—Sale in execution of decree— miscel- 
laneous, 18 M. 437 = 5 M.L.J. 60. 


iu uuuiara moveaoie property not liable 
to attachment — See SMALL CAUSE COURT 

Mofussil, Jurisdiction of— General, 9 

M. 206. 


Small Cause Court’s power to award com- 
pensation for erroneous attachment before 
judgment — See SMALL CAUSE COURT, MO- 
FUSSIL, Jurisdiction of— General, 77 
P.R. 1907 = 50 P.W.R. 1907 = 30 P.L.R. 1908. 






r- _ - J fitlUuunuLu — 

ST. 46 AND 47, Vic. C. 5 2, 8 Ind. Cas- 438. 




—Conditional order of— Transfer of suit- 
rower of Court to deal with — hee TRANSFER 

980 CIVIL CASES ’ 6 lDd * Cae * 746 = 20 M. L. J. 


—of property mortgaged in 1879— See TRANS- 

Property act, 1882, ss. 2. 67, 99, 
10 M. 129. 


See Will— construction, 6 W.R. 276 . 

Attachment before judgment. 


See attachment. 

See Civ. Pro. Code, 1908, O. XXXVIII. 


• ''v/ui c j'uugmenzi ejjeci oj . 

An attachment, before judgment places the 
property in the custod v of the law, but does not 
alter the right to it. In the matter of GOCOOL 

dass Soonderjee Petumber Mundle 
V. GOCOOL Das Soonderjee, i Ind. Jur. 
N.8. 32 = Bourke O.C 24. 




-xuo eueoo or attachment before 


ment is to ensure that the property attaohed 
eball be forthcoming at the time of pronouncing 
tbe deoree, to abide whatever order the Court 
shall make upon it. Jiva RAMJI v. JADVAJI 
NATHA, 1 B H.C. 224. [fl., « B.H.C, O. C. 

140, 20 B. 403.] 


(3 ] -Ciy. p r °. Code. 1859. s 83 -Extent of 
Court s disposal — Vesting order in insolvency, 
nature of —Assignment in trust for creditors 
In an attachment before judgment, under the 
83rd and subsequent seotions of Aot VIII of 
1859, the Court does not interfere with the 
legal disposal of the property attached, beyond 
declaring that possession shall not be taken 
without its previous sanction, undertaking only 
that, if do subsequent order to the contrary bo 
made, the property shall be forthcoming, at 
the time of pronouncing the decree, to abide 
whatever order it shall make about it. A vest- 
ing order in insolvency is in effect an assign- 
ment in trust for the benefit of creditors, and 
as suoh paramount to the right of an attach- 
ment before judgment-oreditor ; as it is more 
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equitable that property under the control of the 
court should be applied for the benefit of all 
the creditors, than for the exclusive advantage 
of one, 8AVA RaMJI v, JADHAVJI NATHU ! 

Ex parte Gamble, Official assignee, 2 
B.H C. 142. [R., 8 B.H.G O.C. 140. 16 B. 1.] 

(4) — Civ. Pro. Code, s. 8V —Effect. — S. 89, 
Civ. Pro. Code renders an attachment before 
judgment ineffectual as a bar to prooessof exe- 
cution against the property attached in satis- 
faction of a decree in another suit, whether 
obtained before or after the attaohmont, 
ANONYMOUS, 6 M.H.C. 135, 

(5) — Sale of property — Whether further process 
required. — li ibere aie no conflicting *Uacb- 
nieuiH, a sale of property under a decree may 
legally follow without further prooess on attach- 
ment previously to decree. M. S. MUSTAN 

8aib v. Benjamin Brooks, 7 M.H C. 347. 

(6 ) —Civ Pro. Code. O. XXXVIII , r. 10 { = 
s. 489, Civ. Pro Code , 1882 \ Attachment after 
judgment necessary. — The law requires that 
attachment after judgment should issue al- 
though a plaintiff may have already obtained 
attachment before judgment. MUSSUMMAT 
8ATBHA WAN v. SAHOO Banarsee DOSS, 2 
N. W.P. 363. 

(7) — Priority— Civ Pro Code, 1839, s 81. — 
N.8, and subsequently J.S, filed plaints and 
obtained attachment orders against J P’s pro- 
perty. J S. who got a deoree on the 13th and 
an order for sale on the 16th of February, 
claimed priority. Claim disallowed. Held 
that, of several oroditora who have attached a 
debtor’s property under s. 81 of Aot Vlllof 1859, 
the one who first obtains judgment is entitled 
to priority. JUGGURNAUTH 8HAW v. ISSUR- 
OHUNDER Roy, Bourke O.C. 146 ; LUTOH- 
MEEPUT DOGaREK v. IvENARAM SEN, 1 Ind, 
Jur. N.8. 393 = Bourke O.C. 92. 

(8) — Attachment before judgment — Suit 
against member of a joint Hindu family —Death 
°f defendant before decree —Right of survivor- 
ship. — in a suit against * member of a joint 
Hindu family, not in his capacity as manager or 
representative, au attachment before judgment 
of family property was obtainod. The defend- 
ant died before deoree. Consequently, the 
right of survivorship took effect before the 
attachment became effectual for the purpose of 
execution. RAMANAYYA v. RANGAPPAYYA, 
17 M. 144. (8 M. 654, F.) [R. f 16 0. P. L. K. 19 
D. t 26 M. 604.] 

Suit on hypothecation-bond— Attachment 

before judgment of property other than hypotheca 
— Sale of hypotheca- not necessary to prove in- 
sufficiency -Civ. Pro. Code 1882, s. 483-— 
Wuere before the deoree m a suit upon a hy- 
potheoation-bond, the plaintiff applied under 
a, 483 of the Civ Pro. Code, for an order of 
attaohment of certain immoveable property 
belonging to the defendant bat not hypothecated 
under the bond, it was held that, though the 
Court should aot with extreme caution in 
ordering attachment of non-hypotheoated pro- 
perty, and should be thoroughly satiBfiod, before 
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making suoh an order under s. 483 of the Code, 
that the hypothecated property would be in- 
sufficient to discharge the debt, it would not be 
necessary for the purpose, that the sale of the 
hypotheca should have aotually taken place. 
Beshambar Bahai v. Sukh Devi, 16 A. 
186= a. W. N. 1894, 20. 

(10) — Execution of decree — Money deposited 
in Court, attachment of —Civ, Pro. Code, ss. 483, 
484, 486 — “ Property ” meaning of. — 8. *272 of 
the Civ. Pro. uotle, which, by reason of the 
provisions of s, 486, applies to the attachment 
of property deposited in a Court, diroots that 
the attachment shall be made by a notice to 
such Court requesting that such property may 
be held subject to the further order of the Court 
wbioh ordered the attachment. Where, however 
the property ordered to be attached is deposited 
in the Court which made the order lor attach- 
ment, that order is itself sufficient notice that 
the property ordered to be attached is to be 
held subjeot to the further orders of the Court, 
and it is not neoeseary that a separate formal 
notice should be drawn up. The word 
“property” as used in ss. 4S3, 484. is wide 
enough to include property of every description 
moveable or immoveable, whether in the actual 
possession of the defendant or in the possession 
of como other person on his behalf, and the 
words in s. 494 as to the Court requiring the 
property sought to be attaobed to be produced 
and placed at its disposal, refer only to suoh 
property as is capable of being produced in 
Court. OHEDI LAL V. KUARJI DiCHIT, 17 A. 
82 =» A.W.N. 1893, 14. 

(11) — Company in liquidation, not made 
party to suit against defendant as Company's 
manager— Property of company attached before 
judgment — Application of liquidator to raise 
attachment dismissed — Reversal of order if 
attachment on appeal — Plaintiff, respondent, 
instituted this suit ngainst the defendant m 
his own individual oapaoity and as mauager 
of the Company of which applioaut was the 
liquidator. Though plaintiff’s claim was pro- 
fessedly against the Company, ho did not make 
the Company, which was * then in liquidation, 
a party to the suit. Ou plaintiff’s application 
under s. 483 of the Civ. Pro. Code, to attaoh 
beforo judgment the Company’s faotory, the 
lower Court, though the Company was no 
party to the suit, issued notice to the defend- 
ants uuder s. 484 aud conditionally Atiached 
the Company’s faotory until further order. 
No notice of the application or of the order of 
attachment made upon it was given to tbc 
liquidator of the Compauy, who, uuder s. 177 
of the Companies Aot, was engaged in winding 
up its affiairs aud was oharged with the duty of 
distributing its assets. The liquidator, how- 
ever, appliod to raise the attachment, and the 
lower Court made the Company a party to the 
suit, disallowed his objection!, and oonfirmed 
its previous attaobment order. On the Com- 
pany through its liquidator appealing to the 
High Court from this order oonfirming the 
attachment, it was objeoted that no appeal lay^ 
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Attachment before judgment— continued. 
ag the liquidator’s remedy was by suit under 

88. 283 and 487 of tbe Code ; it was held that, 
though l he above objection may hola good if 
the Company were not a party to the suit, yet, 
the Court having made it a party, the Court’s 
order amounted to one made against the 
Company under s. 485, so that an appeal would 
lie from it under s. 588 of the Code, MlR ALI 

v. BihariLal, 21 B. 273. 


(12) Attachment, effect of— Necessity of sub 
sequent attachment — oip. Pro. Code t 1859 

^ fiieU * P lHiul against 1 K on tbi 
ioth, and obtained a decree on the 27th o 

February and a prohibitory order was madi 
against I R 8 property on the 18th of March 
subject to three prior attachments ; one by J 8 
whose plaint was filed on tbe 30;h of January 
and who obtained a prohibitory order on thi 
ldth and a decree on the 16th of February • £ 
second by N S, who filed h.s plaint and obtain 
ed a prohibitory order on the 30th of January 
aud obtained a decree on February 22nd ; anc 
a third by K 8, who also filed his plaint and 
got a prohibitory order on January 30th, and a 
decree on February 28th for an order for the 
sale of the goous on notice to tbe other three 
plaiu tiffs ; nnd the Court ruled that N 8 and 
K S were entitled to priority over R R. Bela 
that .he process in attachment before judgment 
is in all respects tbe same as in cases of attach- 
ment after judgment, and the effeot in binding 
the property attaohed, so as to prevent aliena- 
tion, is the same. That an attachment, whe- 
ther before or after judgmeut, plaoes the 
property in the oustody of the law. That if tbe 
property have been attached before judgment, 
theie is no need of a second attachment in the 
same suit after judgment. That tho words 
attachment beforo judgment ” in s. 89 of Aot 
VIII of 1859 must be read as equivalent to 
attachment in pending suits,” or, in other 
words, the phrase “ before judgment ” must be 
read as meaning “until after judgment.” 

Rajchunder Roy v. issurchunder Roy, 
Bourke O.C. 139. 


(13) — Attachment before judgment —Power of 
High Court to attach property out of ordinary 
original civil jurisdiction.— Tue High Court, 
has no power to attach before judgment a de- 
fendant’s property situate outside the limits of 
its ordinary original civil jurisdiction. HAJI 

Jiva nur Muhammad v. abubakar Ibra- 
him Memon, 8 B.H C O C 23. 


(14) — Ss. 483 to 490. Civ. Pro. Code , 1882 — 
Private alienation of property attached before 
judgment during attachment - Effect of attach ■ 
nient whether before or after decree . — Wneu 
property is ordered to ue attaohed before judg- 
ment, a private alienation of the property so 
attaohed during the continuation of the attach- 
ment void as against all claims enforceable 
tinder attachment. The effect of an attach- 
ment, whether it be before or after deoree is 
the same, provided that in the former case, a 
deoree is made for the plaintiff, at whose 


Attachment before judgment— continued. 

instanoe tbe attachment takes place. GANU 

8INGH v. JANGI Lae. 28 C. 531. (Bourke 
O.C. 139, P.) 

(15) Execution of decree in presidency town 
Act XXIII of 1840. — It, is competent to tue 
High Court under Aot XXIIl of 1340, to order 
a warrant of attaohment before judgment issuod 
by a Mofussil Court to beexeouted within the 
limits of tho High Court’s ordinary original 
civil jurisdiction. In re R. J. ABRAHAM, 6 B. 
H C. A.C. 170. UVo/ F. t 8 B.L.R. 33b ; 
Cons., 8 B.H.C. O-C. 29.] 


(16 )— Grounds of application - Suit not com- 
menced -Civ. Pro. Code , 1859, s. 61 —In an 
application maae uuder s. 81, Act VI 1 1 of 1859, 
the Court must be satisfied that a removal of 
goods is being made, or about to be made, with 
a view to evade the execution of a deoree in a 

it is not necessary that the 
! su,t should be actually commenced at the time 
of their removal. RAMNARAIN PODDAR v. 
levy, 2 Hyde 183, 

('"D Attachment before judgment — Property 
within jurisdiction.- — i'be worus “any portion 
of his property ” in tbe latter part of s. 483, 
Civ. Pro. Code, Act X of 1877, mean any por- 
tion of tho property of the defendant which is 
within the jurisdiction of tbe Court in whioh 
the suit is pending. KEDAR NATH DUTT v. 

Seeva Veyana Ran a Luchmun Chetty, 

1 C.L.R, 336. (7?., 5 Bom. L.F. 570.] 


lio>— uir. fro. Code, ss. 483 and 484- 

Attachment before judgment - Property not with- 
in jurisdiction,— Under tho provisions of ss. 483 
aud 484. Civ. Pro. Code, a Court cannot attaoh 
before judgment, property not situated within 

L t 9 J ur * sdl0t,0D - Krishnasami V. Engel,. 

Lf'D 20 ', 5 Bom. L.R. 570, 3 L.B.R. 

255 ; R . , 1 L.B.R. 310.] 


f 1 ®)" 1 Pr0 ' Code ' 1877 ' S - 484 l = 0 . 

VIII , r. 5. new Code)— Attachment -Secu- 
rity—" Conditional attachment ,” meaning of.— 
The defendants were, on IChh Maroh, 1881, 
called on to lumieh security for the fulfilment 
of a deoree that tbe plaintiff might obtain 
against them, or to show oause on the 28th 
Maroh, 1881. why the seourity should not be 
furnished. To this direction, the order was 
appended, which is provided by the form at the 
6Dd of tbe Code for a provisional attaohment 
The defendants, to avoid the attachment, gave 
security on the 12th Maroh, 1881, for satisfao- 
tion of the decree, and the attachment was not 
carried out. Oo the 28th March, 1881, they 
showed oause why seouriiy should not be fur- 
nished but the Subordinate Judge, as security 
had been furnished thought tbe matter was at 
an end, and that he oould not cancel the secur- 
ity-bond. Held by the High Court that the 
Sub-Judge was not right ; that the security 
given under such circumstances was not the 
seourity expressly provided under s. 484 of the 
Civ. Pro. Code, and did not preolude the defend- 
ants from showing oause why no seourity 
should be furnished, because the oontinuaDoe- 
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Attachment before judgment— continued. 

of the order beyood tbo 28th March 1881, was 
subject to the revision of the Sub-Judge on that i 



nty given in substitution for attachment. 
8. 481 of the Civ. Pro. Code. 1877, speaks of a 
“conditional attachment” as witbia the com- 
petence of the Court. This might mean an 
attachment to be made conditionally on the 
security not being furnished unr oause shown 
by ibe prescribed cay. or it might, mean an 
immediate attachment of a provisional kind 
conditioned to become pleuary if security should 
not be furnished, or cause shown according to 
the terms of the order. The form at the end 
of the Code for a provisional attachment shows 
that the latter was the intention of tbe Legisla- 
ture. LOTLIKAR v. LOTLIKAR, 5 B. 643. 

(20) — Grounds for granting application — 
Defendant leaving jurisdiction to avoid or delay 
process— Civ. Pro. Code , 1859 . s. 74, 75 — 
Applications under ss. 7 1 and 15, Act VIII of 
1859. on the ground first mentioned in s. 74, 
must shew at least that defendant is about to 
leave the jurisdiction, with a view to avoid 
prooess, or to delay the plaintiff in the prosecu- 
tion of his suit. Evideuoe sufficient to support 
this must b® adduced in all cases. TEENARAM 
v. RAMRUTTON, 2 Hyde 181. 


Attachment before judgment— continued, 

about to depart from India, in order to em- 
barass or ooeroe him. SPENOE’S HOTEL 
COMPANY v. ANDERSON, 1 Ind. Jur. N.S, 
294, Note. 

(23) — Defendant leaving jurisdiction — Civ , 
Pro Code, 1859, s, 80 . — It is not necessary for 
the plaintiff to show that the defendant intends 
to obstruct or delay the plaintiff in execution 
of his decree, in order to justify an application 
to the Court for his arrest before judgment 
under Aot VIII of 1859. s. 80- It is enough if 
his going awav will have that pffect. AGRA AND 

Masterman’s Bank v. Minto. 1 Ind. Jur. 
N.S. 263. 

(24i — Defendant leaving the jurisdiction — 

J Repairs of ship, suit for ju ice of. — The defend- 
ant having employed the plaintiffs to do repairs 
to his ship on the promise that they would be 
paid for out of the proceeds of a letter of credit 
from the owners for that purpose, afterwards 
drew bills on the credit for other purposes — 

! The defendant being about to leave Caloutta, 

: on the application of the plaintiffs an attach- 
ment order was issued against him and the 
proceeds of the bills in the bands of p’s agent.— 

! Calcutta Docking Company v. Passmore, 
Bourke O.C. 125 = Cor. 151. 


(21 ) — Malicious arrest before judgment — 
Remedy . — When a person thinks himself ag- 
grieved by a malioious arrest on mesne prooess, 
or malioious attachment of property prior to 
decree, he is not compelled to apply for redross 
under the provision of s. 98 of the Civ. Pro. 
Code. If he chose.-*, he may institute a suit for 
compensation without having reoourse to that 
speoial provision of law. To maintaiu suoh a 
suit, legal not actual malioe should bo proved. 
A creditor is not entited, merely because he 
has a just dem*.nd against his dobtor. to mavo 
the Courts to put in force the extraordinary 
process of arrest or sttachmeut on mesne pro- 
cess; he must al6o have good reason to believe 
that his debtor is about to depart from the 
jurisdiction of the Court, or to deal with his 
property in such a manner that it will be un- 
available for the satisfaction of tbo claim 
against him. GOUTIERE v EMILE ROBERT 
JOSEPH CHARRIOL, 1 N W.P. 91. [R., 2 

N.W.P. 353 ] 


(251— Civ Pro. Code , 1882. s. 183— Attach- 
meat before judgment — Power to be sparingly 
exercised.— The power given to the Courts 
under s 483 of the Civ. Pro. Code, 1882, should 
be exercised sparingly and with the utmost 
oaution. The Court should be thoroughly 
satisfied, before it procrods under that seotion, 
that tbo defendant is really disposing of his 
property with intent to obstruct or delay the 
execution of any dcoree that may bo passed 
against him. 8HOSHEE SHRKHORKSWAR 

Roy v. Haro Gobind Bose, is C.L.R. 386. 

(26»— Cm. Pro. Code 1882, s. 183 (=»0. 
XX XV nr, r 6 new Code 1 — Attachment before 
judgment when terminates. — An attachment 
before judgment, like a temporary injunction, 
bccomos functus officio, a? soon as the suit 
terminate R \ M CHAND v. PlTAM MAL, 
10 A. 606 = A.W.N. 1888, 195. (A.W.N. 1887, 

297, Avpl. ; 3 I. A. 230, 14 W.R. 384, 9 0. 
656, R.) 


(22 )— Defendant leaving India-Good cause 
— Civ. Pro. Code , 1859. ss 71, 80. — When it 
appears prima facie that the defendant is going 
to leave India with intent to remain absent so 
long that the plaintiff will or may bn obstruct- 
ed or delayed in the execution of auy deoree 
that may be passed against the defendant, ho 
will be ordered, unless be show good cause to 
find security for the amount of the claim and 
the oosts of the suit. And ”good cause” must 
be either that he is not going to leave India, or 
not for so long a time as will obstruct, or be 
likely to obstruot, the plaintiff, should ho suc- 
ceed or that the suit is not a bona fide one; 
or that, even if it is. the institution of it has 
been vexatioufly delayed till the defendant is 


(27)— Civ Pro Code, s. 818 -Residence.— 
Where an offioer proceeding from Burma to 
England on leave, stayed for a few days at 
Madras on the way, this amounted to a resi- 
dence for the purposes of s. 649 of the Civ. Pro. 
Code, so as to render him liable to arrest before 
judgment. EVERET v. FRERE, 8 M 305. 
[R., 14 B 541, 1 L B R 222, 29 M. 239«l6 
M.L J. 23R«1 M.L.T. 71.] 

Attachment before judgment subsistence 
of, in case of re-attachment — Although it is 
usual to re-attaoh property already attaohed 
before judgment, the orooeqdiug implies no 
abandonment of the first attachment. RAMA- 
KRISHNA DAS 8URROWJI V. 8URFUNNISSA 

Begum, 6 C. 129, P.C. 7 I I. 157. 
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(‘29)— Attachments, priority among.— Where 
OQ 0 of several writs firat reaches the sheriff, it 
has priority, and he has no power to deprive it 
of suoh priority and transfer it to another by 
first executing a writ delivered to him later. 

Dwarkanath Shaw v. Prankristo Paul 

CHOWDHRY, Bourke 0 C. 260. 

(SO)— Attachment before judgment— Execution 

— Competency of Court.— a Court which nan not 
attaoh primarily in exeoution of its deoree can- 
not attach in anticipation of it. MARTHAMMA 
V. Kittu Sheregara, 6 M.H C. 91. 

(31 ) — Objection that property not transferable 

if to be taken then or on application for ex edi- 
tion— Civ Pro. Code ( Act XIV of 1882). ss. 483 , 
187, 488. 490. — When property is attaohed 
before judgment, the defendant is not bouud to 
take exception to the attachment on the ground 
that the property is not transferable. Attach- 
ment before judgment stands on a different 
footing from attachment in execution in this 
respect, lu ouch a case the proper time to take 
this objection is when the decree-holder applies 
for execution. Basiram MALO v. SRIMATI 
KATYAYANI DEBI. 13 C.W.N. 795. 

(32) — Civ. Pro. Code, (Act XIV of 1882), 
s. 488— Suit, dismissal of— Reversal on appeal , 
effect of — Court's inherent power— Civ. Pro. 
Code (Act V of 1908>, 0. 21. r. 58— Sale without 
attachment, order for — Validity— Objection as 
to legality of proceedings.— It, is'obligatory upon 
the Court to withdraw an attachment before 
judgment upon the dismissal of the suit. The 
reversal of the judgment of dismissal on appeal 
does not operate to revive an attachment whioh 
has been cancelled under s. 488 of the Code. 
Hence a deoree-holder is not entitled to bring 
the properties to sale without a fresh attach- 
ment thereof. If a Court is invited by a decree- 
holder to sell property whioh has not, as a 
matter of fact, been duly attaohed, and the 
Court is apprised of that circumstance by a 
person olaiming to be interested therein, the 
Court has inherent power to investigate the 
matter. When a sale of immoveable property 
has aofcually taken place, and its validity is 
impeaohed on the ground that it was not 
attached, the absence of attachment does not, 
by itself, vitiate the sale. But the position is 
different when objection is taken to the legality 
of the proceedings before the sale has taken 
plaoe. The duty of the Court, uuder suoh 
ciroumstanoes, is to ensure compliance with 
the provisions of the Code when there is still 
ample time left for neoeesary action. SASIRAMA 

Kumari V Meherban Khan, 13. C.L.J. 243. 

(33) — Power of Court to attach before judg- 
vient, property outside jurisdiction — Civ. Pro. 
Code, 1882, ss, 483 and 648 . — A Court has 
power to attach before judgment, property 
outside its jurisdiction. It has been the praotice 
in the Calcutta High Court to adopt suoh 
procedure. Ram PERTAB JHOWAR v. MaDHO 
Rai, 7 C.W.N. 216. [Dm., 5 Bom. L.R. 570, 

3 L.B.R. 255. U.B.R. 1907, C.P.C., 13, 4 M.L. 
T. 348 = 31 M. 502.] 


Attachment before judgment— continued. 

(34) — Priority— Attachment after decree if 
necessary-Act VIII of 1859 . -An attachment 
previous to deoree has nothing whatever to do 
with the question cf priority between rival 
decree-holders, so far as that question depends 
upon mere priority of attachment. On the 27th 
.June, 1866, the plaintiff sued B and on the 

i . . , ^ ^ an attachment 

before judgment over his property. On the 

29th June, 1866, the defendants instituted a 

suit against the same person B. Both suits 

were tned together ano both the plaintiff and 

the aefeuuants obtained decrees against Bon the 
same day. The said property of B was attaohed 
in execution of both decrees aud the executions 
were completed simultaneously. The property 
was sole and the proceeds of sale in execution, 

so far as they could go, were paid to the 
plaintiff aud defendants rateablv. The plaintiff 
now sued to make the defendants refund so 
muoh as would completely satisfy his deoree 
agamst B on the ground that he had first 
attaohed the property and was therefore entitled 

l 0 fvPVw nty 0Ver fche defeQ dants. Bold that 
both the parties having obtained their deorees 

at toe same time and having attached the pro- 

per y at the same time in exeoution, were 

equitably entitled to have the prooeeds of the 

exeoution divided between them, and that the 

party who obtained an attachment prior to 

deoree was not, in consequence of his having 

e “ tltled to priority. Under Act VIII 
of 18o9, though an attachment before judgment 
will remain in foroe after decree so as to keep 
property in the oustody of the Court, the person 
who attaohed it must, if he wished to proceed 

against the property in exeoution of his decree, 

attaoh it de novo proceeding in precisely the 
same manner as any other person holding a 
decree against the defendant would have to 

wished t0 a “aoh that property. 

R fi^-^ IK w V p T i N o C ° WKI RAI ’ 4 B L ‘ 
fa ?‘ R ' F B ’ 9 ' l E xpl. $ 21 W.R. 

S6=U B.L.R. 323 ; R., 2 N.W.R. 365.] 

(35) Of property outside jurisdiction— S. 648 
Civ, -Pro. Code, 1882 .— The property of a 
defendant, which is not within the jurisdiction 
of the Court cannot be attached before judg- 
ment under the provisions of s. 648, Civ. Pro. 
Code. A. M. MADAR SAXE BROTHERS & CO 

v. MOONA ABDUL KaSSIM, L B.R. 1893— 1900* 
ob. ’ 

• } t . tac J n [ l f 1lt More judgment of property 
situate outside the Court's jurisdiction— Allow - 
abie under the new Code-Civ. Pro. Code ( Act 
l of 1908 ) , ss. 46 and 138, O XXXVIII, r. 5— 

fZ' C ° de J Act XIV of 1882i ss. 483, 

, ‘ Though the property, referred to in 
o . (6) of O. XXXVIII, r, 5 of the new 
r lv * ^ ro * ^ode, must be property with- 
in the local limits of the Court's jurisdic- 
fciOB, no such restriction is imposed with regard 
to the property mentioned in cl. (a). The 
rule clearly permits the attachment before 
judgment of property situate either within or 
without the legal limits of tho Court's jurisdic- 
tion. The removal from the new rule of this 
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Attachment of Person— concluded. 


restriction as to the locality in whioh property 
capable of beiDg attached under it must be 
situate, whioh there was in the corresponding 
s. 483 of the old Code, has altered the law. 
SOMASUNDARAM CHETTY V MUTIIU VEEB- 
APPA CHETTY, 10 Ind, Oas. 794. 

See CIV. PRO. Code, 1908, ss. 63. 73, 29 C. 
773 = 6 C.W.N. 1 xvi i . 

— Compensation for, obtained on insuffioiont 
grounds — Power of Small Cause Court to grant 
— .See CIV. Pro CODE, 1908, s. 95, 26 M. 504. 

— Attachment before judgment on insufficient 
grounds — Award of compensation — A ppeal — See 
CIV. PRO. CODE. 1908, s. 95 : s. 104, O. XLIII, 
r. i, 24 M. 62=10 M.L.J. 355. 

— Before judgment— Compensation for un- 
necessary attachment — Appeal — See ClV. PRO. 
CODE. 1909. s. 95, O. XLIII, r. 1, s. 104, 
A. W.N. 1905, 197 = 2 A.L.J. 602 = 28 A. 81. 

See Civ. Pro. Code, 1908, a. 136, 1 L. 
BR. 310. 

— in suits for money-decrees in Subordinate 
Court — See ClV. PRO. CODE, 1908, O. XL, 
rr. 1 to 3, L.B.R. 1893—1900, 432. 

See Execution op decree— applica- 
tion FOR EXECUTION AND POWERS OF 

Court, 12 b 400. 

See Injunction— Under Civ. Pro. 
Code, 6 W.R Mis. 1. 

See Insolvency — Miscellaneous, 8 

M, 554, Bourke O.C, 149. 

— Insolvency of defendant before decree — 
Right of Official Assignee to attached property 

— See Insolvency — Miscellaneous, 20 B. 

403. 


(3) — It is optional with a judgment- oreditor 
to proceed in the first instanoe against either 
the person or the property of the judgment- 
debtor, and the 8mall Cause Court is bound to 
ipsue exeoution according to the nature of the 
application made in writing after passing of 
decree. The Court may refuse exeoution against 
person and property at the same time, or 
against the person, when application for im- 
mediate — is made verbally at the time of pass, 
ing decree. J. DAVIS AND CO. v. M. A. MID- 
DLETON, 8 W.R. 282. 

Attendance in Court, 

— As to attendance of civil prisoners when 
required as partiep to suits or witnesses in 
''ivil suits Cir No. 43, dated the 12th 
October, 1866, 6 W.R. Civ. Cir. Order, p. 12. 

Attestation. 

See Estoppel. 

See Evidence act, s. 69. 

U ' — Hindu Law — Attestation of gift-deed by 
vendee — Effect on vendee's title.— The attest- 
ation of a deed of gift of oertain immoveable 
property, by subsequent vendee of the same 
propertv from the donor, could not affeot the 
vendee’s title, where the gift had not been com- 
pleted by delivery of possession. ALEAJI 
GANGADHAR v MUKTA, 18 B. 688. 

(2) — S. OS, Evidence Act — Mortgage — Proof. 
— Where only one attestor proved a mortgage- 
bond attested by more than two witnesses and 
where its due exeoution was not denied, held, 
that having regard to e. 68 of the Evidence Aot 
the document mav be taken as properly proved. 
Nund Kishore LAL v KANEE Ram 
TEWARY, 29 C. 383 = 6 C.W.N. 393. 


— Suit for damages - See LIMITATION ACT, 
1908, art. 49, 19 M. 80 = 6 M.L.J. 12. 

— Affidavit in support of application for — 
Plaintiff in examination stating that affidavit 
is based upon hearsay — See SANCTION TO 
PROSECUTE. 27 M. 223= 14 M L.J. 24. 

Attachment of person. 

See Arrest. 

Sec ATTACHMENT. 

See Execution of decree. 

ID— Judgment-debtor— Maximum period of 

imprisonment . — Where a judgmont-debtor has 
been on several occasions, imprisoned in exeou- 
tion of a deoroe, for more than the maximum 
period for which he oan be legally kept in 
prison, he is entitled to be released. KHODA 

Buksh v. Sheik Shukr oll-lah 5 N W P 
220 . 

(2)— Execution-decree— Powers of Court . 

A Court is not bound to grant a second appli- 
cation for execution, unless satisfied that the 
failure of the first process is not attributable 
to tbe applicant’s own fault BYJNATH 

pundit v. Kunhya Lall Pundit 9 W R 

527. 


— - Meaning of . — Attestation means that 
what is said to be attested happened in the 
presenoe of the attesting witness. DlNAMOYKE 
Debi V. Bon Behari Kapur, 7 C.W.N. 160. 

( 4 ) At test i mg wi t n*ss — Mortgage —E vidence 
l (Act 1 of 1872), s, 6’8 — Transfer of Property Act 
(f V of 1882), s. 59 — Writer of the deed — A 
person who is present and witnesses the exeou- 
j tion of a Imortgagol deed and whose name 
I appears on the document, though he is therein 
! described merely as the writer of the deed, is 
j ft competent, witness to prove the exeoution of 
the deed. He need not bo described in the deed 
as an attesting witness. RAJ NARAIN GHOSH 

v. Abdur Rahim, s C.W.N. 434. (20 A. 582, 

n.) 

(31—0/ mortgage-deed . question as to the 
| tidily of Applicability of maxim “omnia 
PM© Riimnntur rite of. Qolennitar esse ao* V’ — 

| Entry iti the rccord-of -rights by settlement officer, 
i effect of. One ot the issues in tliis o*se was, 
whether tho mortgage-deed sued upon was 
genuine and for consideration. Tho first Court . 
i tho question of consideration 

I h * ld tho . mortgage to be invalid because the 
, attesting witnesses were not proved fca have 

seen tho mortgagor sign the deed. Plaintiff 

§ 


317 


THE ALL INDIA DIGEST. 


318 


Attestation— continued. 

appealed and the lower Appellate Court remand- 
ed the case direotiDg further evidenoe to bo 
takeD. The first Court complied but again 
came to the conclusion that valid attestation of 
the deed had not been established by the 
plaintiff. Held, under the oircumstauces of 
tho case {viz., the mortgagor, the mortgagee, 
the soribe and one of the attesting witnesses of 
the deed iu question were all dead and the 
surviving witness had no clear recollection of 
the oiroumslances attending the execution, 
neither the evidence of that witness nor that 
of the other persons, examined to show what 
happened when the dooument was written and 
executed, contained anything which tended to 
establish positively that the attesting witness 
did not see the mortgagor sign), for the purpose 
of deciding whether the mortgage-deed was duly 
attested or not. f.be maxim “ omnia pretsum- 
untur rite et solemniter esse acta done probetur 
in contrarium " might be applied so as to pre- 
sume due attestatiou, the maxim being applic- 
able, in such cases, under all ciroumstances 
except where the attestation required by law 
has been either actually proved or disproved. 
As to the other issue iu the oase, whether the 
mortgagor had the legal right to mortgage the 
land, it had to be determined whether he held 
proprietary or mere tenant rights in the land 
mortgaged by him. Held, the faot that, in the 
reoord bv the settlement offioer, under a. 72 of 
the Land Revenue Aot, a person has been styled 
as a tenant is no bar to that person establishing, 
subsequently, that bis status was not that of a 
tenant but that of a proprietor. (10 O.P.L.R. 
33, E .) The said rcoord is merely a statement 
as to the condition of facts asasoertained by the 
offioer in the course of his inquiry and is of no 
final or conclusive effeot whatever cn the Rtatus 
or the right of fcbe person concerned. SETH 
MUL CHAND v. MT JANKI, 2 N.L R. 63. 
[Appl., 5 N.L.R, 3 ; It., 6 N.L.R. 152 ] 

(6) — Mere attestation of a deed does not 
neoessarily import an assent to all the recitals 
contained therein. IMAM A LI v. BAIJ NATH 

RAM8AHU. 10 C.W.N. 531 = 3 C.L.J. 376 = 33 
C. 613. 

^—Attesting witness — Parti / to deed cannot 
be attesting witness— Meaning of attestation 
— Pardaneshio lad}/— Execution behind narda 
How to be attested — Document to be exclaim- 
ed to . and understood by. Parana shin ladi/ — 
Payment of interest -Agent duly authorised — 
Limitation Act I XV of 1877), s.20—k person, 
who is a party to a deed, cannot be regarded as 
ftn attesting witness; therefore, a co-executant 
oannot be considered as an attesting witness. 
When an instrument is required to be attested, 
the meaning i3 that a witness would be present 
at its execution and shall testify that it has I 
been exeouted by the proper person. (3 Bom. L. I 
R* 513, Ret. on ) Where, according to the cus- 
tom of the country, pardanashin ladies are 
unable to appear before male witnesses, a 
dooument, whioh by independent testimony is 
oonclusivelv proved to have been exeouted by a 
pardanashiii lady, may reasonably be deemed 


Attestation — continued. 

to have been attested by witnesses who were 
present outside the parda. and who before 
attestation satisfied themselves that there was 
no fraud, and that the document har? been 
actually exeouted bv the lady screened off from 

their gaze. (13 C.W.N. 40. 3 Ind Oaa 309 
3 Ind. Gas. 311, 14 O.W.N. 165, E.) 'in the 
oa^eof deeds and powers executed by Pardana- 
shin ladies, it is requisite that those, who relv 
upon them, should satisfy the Court that tbev 
had been explained to, and understood, bv 
those who exeouted them. In a case where 
suohalady had the advice of her eldest sister 
who joined her in the transaction of a mortgage 
and the husband of the eldest sister looked after 

the matter for the benefit of both, and the 
money was paid into the hands of the ladies 
and was urgently needed to meet the expenses 
of the litigation then pending j n rer-peot of the 
estate of their father : Held, that the mortg 
age-deed exeouted by the lady under such oir 
oumstanoes was valid. Payments of interest 
on the mortgage-money made by the ladv’s 

frombnth 8 ^' ■ Wh ° hp,d a P ° wer of-attorney 
from both the sisters, were held to be made bl 

ag0 " fc ° f b ° th tbG ,adies ‘* u, y authorised 

Tot ?977 6 m " ao ’ nc of 3 90 " f the Limitation 
Aot, 1877. NAWAB SARURJIGar BEGAM v 

Baroda Kant Mitter. s Ind. c as 539=’ 
11 C L. J. 363 = 37 C. 326=14 C.W.N. 974 

Estoppel- Attestation, whether amounts 
to a guarantee of title in the vendor.- The mere 
attestation of a deea of sale exeouted by a per80n 
does not in law amount to a representation hv 
the attestor that the vendor has a good title to 
ho property, so as to create an estoppel aga nst 
the attestor. Plaintiff attested a saie-deed exf 

“ r 00 ? de,en<W by the third and fifth 

efendants. Later he obtained a mortgage of 

the same property from tho fir^t defendant who 
was found to be the real Z J t 

enforce bis mortgage : Held, that the mere 

\ a by plaintiff second defendant’s 

S00 6 d title i'n th 0t aD T Dt t0 * re P r6Sp ntation of 
good title in the vendor, and that the olaintiff 

was entitled fo enforce his mortgage DeEna 

BANDU CHOUDARI v. ViNaYara Doss i fnl' 

Ca., >74 = 8. M.L.T. 171 = M W.N.igTo'. 333 

<9) -Estoppel -Attesting a deed as witness - 

The mere fact of a persoD attesting a deed is not 

in itself sufficient proof that he consented to 1 
' "7 * stents, and does not necessarily 

import his assent, to all the reoitalq • 7 

MEWA SINGH V. BHAGWANT SINGH 3,"rt' 
Caa 252. (9 C. 463 ; 3 B L.R 67 PC. = 12 W 
^•C.-IS M I A. 209, F.; A.W.N. 1888] 

f! 0 ' — Attestation-Essentials of -Necessity m 
signature— The word " gawah" “ZftZJ 
prefixed to executant's signature -Due execu 
Uon -Presumption - When repelled- Signature 
f as ‘ 6 <? ~sn lC m ler “Station- Evidence Act 

witness competent to prove the execution of t 
deed of mortgage oan only be an attesting wit 
ness, and mere presence at. and visual observance 
of, exeoution, do not amount to an attestation ■ 
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Attestation— continued, 

added to them, there must be a signature made 
in token of suon presence and observation. (5 
N.L.K. 3. F.\ 5 G.W.N. 454, List. ; 7 G.W.N. 
i60, 33 0. 861, Li) Meaning or “attested ” in 
H 59^ Tcauster uf Property Aot, and s. 68, 
Evidence Aot disoussed. In the abBenoe of 
proof to the contrary, ludian Courts presume 
that the word ‘ gawah ’ witness) means that 
the necessary steps of attestation have been 
performed, namely, that each witness was 
preaeut, and, having therefore seen the exocut- 
ant sign the instrument, thereafter subscribed j 
his own name thereon as a witness of that faot; 
or, in other words, the presence of a name sub- 
scribed to an executant’s signature on an 
instrument, such sunsoription having prefixed 
to it (in full or in abbreviated form) some suoh 
word or words as ' gawah ’ (witness), or * in the 
presence ot,’ raises an implication which takes 
the place ot tne express declaration of facts 
contained in the attestation clauses appended to 
more formally executed instruments. (14 U.P.L. 

JR. 42, 2 N.L.H. 65, R.) But such an implica- 
tion is absolutely repelled in the oaee of a soribe 
of the body ot au instrument, who has signed 
the same before execution merely in acknowledg- 
ment ot the faot that he is such a soribe. His 
subsequent piesence at the exeouliou will not 
make his saia signature an aot of attestation 
lor the purposes either ot s. 68, Evideuue Aot 
or of s. 59, Tr.P.Acl. AJAB v. MANGAL, 6 N L. 

R. 132. 

(11) — Description of property in transfer deed — 
Liability of attestor to be bound by description, 

— The atteatoc to a uocumout ttauaferring pro- 
perty is not by the mere fact of attestation 
bound by the description of the property 
oontained therein. GaNPAT SINGH v. GOPaL, 

1 C.P.L.K. 67. 

(VA)— Estoppel— Attestation — Recitals in in- 
strument . — iviero attestation oi a document 
cannot amouut to an estoppel. RAM BAttUP V. 
KISHEN BAHAI, A.W.N. 1883, 142. 

— of witness after execution of bond — 
Material alteration — Validity of bond — See 
CONTRACT— ALTERATION OF CONTRACTS, 16 
B. 44. 

— Hypothecation -bond — Forged — Effect of — 
See CONTRACT -- ALTERATION OF CON- 
TRACTS, 15 M. 70. 

See CUSTOM, 2 Agra 217. 

See DEED -ATTESTATION OF DEEDS, 1 C. 
W.N. 81, 2 G.W.N. 603. 

— S. 59, T.P. Aot, 1882 — required by— See 
DEED— ATTESTATION OF DEEDS, 27 U. 190, 

— Knowledge of contents of document — 
Effect of siguiug dooumont as wituoss — See 

Estoppel— Estoppel by conduct, 7 a.l. 

J. 664 = 7 lnd, Caa. 264. 

-Surety-bond— See EVIDENCE AOT, 1872, 
s 69, 26 C. 222 = 3 G.W.N. 228. i 

— Writer of document yigu.ng his name at 
the foot of it, but above the executant’s signa- 
ture, if attesting witness — See EVIDENCE ACT, 

1872, B, 68, 6 N.L.R. 3 = 1 lnd. Uas. 179. 
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— Attestation, effect of — Attestation not 
constructive fraud — See FRAUD— FRAUD, 

Elements of and Proof of. i a. 303. 

— Estoppel— Gift by Hindu widow — Attesta- 
tion of deed by reversioners — Effeot — See 
Hindu Law— Widow, 20 M. 269. 

— of deed, if amounts to consent — Consent 
of reversioner — See HINDU Law — WIDOW, 13 
O.W.N. 931 = 3 lnd. Gas. 415. 

— Hindu Law — Alienation by widow for 
necessity — Reversioner’s consent and — Buit by 
reversioner for oeolaration that sale does not 
affect his rights— Estoppel— Evideuoe Aot, 1872, 

s. 115— See Hindu Law— Widow, a. W.N. 

1898, 294. 

See Hindu Law— Widow, a. W.N. 1899, 
218. 

— Attorney — Striking au attorney off the 
rolls — Falsehood in a deed — of the deed by an 
attorney — See LEGAL PRACTITIONERS — 
ATTORNEY, ‘0 W.R. 43, P.C. =1 B.L.R. P.0. 
55. 

— to a written will by a Cutcbi memon is 
not necessary — See MaHOMEDHN LAW — 
OUTCHI MEMONS, 7 Bom. L.R. 568. 

— Joint Hindu family — Of sale-deed by 
father— Son’s right of pre emption— Sec PRE- 
EMPTION— LOSS of Right to Pre-empt by 

WAIVER, ETC, , 1 O.C. 252. 

See SCRIBE, 5 C.W.N. 454. 

— Writer’s statement in dooumont as written 
by him , whether sufficient attestation — See 
STAMP ACT, 1879, s. 3 (4), cl. (6), 17 A. 21i, 
F.B. = A.W.N. 1895, 6i. 

Sec STAMP ACT, 1879, 8ob. I, art. 11,8 M. 
87, F.B. 

— Copy of dooumont, filed with plaint — By 
Court or its officer— Stamp duty uot leviable — 
See STAMP ACT, 1879, art. 22. 15 B. 687. 

— Co exeoutant if may attest execution by 
other — See TRANSFER OF PROPERTY ACT, 
1882, s. 58, 14 C.WN. 10-16 = 7 .lnd. Gas, 
735. 

— of mortgage-deed beloro exeoution by 
mortgagor— Effeot of such— See TRANSFER OF 
PROPERTY ACT, 1882, ss. 68, 59. 100, 9 O.W. 
N. 697 = 32 C. 729. 

— A dooumont to operate as a valid mortgage 
ought to be attested by at least two witnesses — 

See Transfer of property act, 1662, 

68. 68, 69, 100, 9 C.W.N. 1001. 

— effeot of, to a deed of mortgage — Witnesses 
should attest tho mortgage-deed iu the presenoe 
of tho mortgagor after having reoeived from 
him a personal acknowledgment of his sig- 
nature— T ransfer of property Act, 
1882. s. 69. 4 Bom. L.R. 869 = 27 B. 91. 

—of mortgagor’s signature— TRANSFER 
of Property Act, 1882, s. 59, a.W.N. 1896, 
89 1 
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RnTr^n'nf 006 r ® lafcirj S to— Of mortgage-deed— 
Burden of proof— Applicability of maxim am- 

nia nte esse acta— See TRANSFER OF Pro. 

party act, 1882, s. 59, 2 N.L.R. 10. 

--should be by two independent witnesses 

See Transfer of Property act iqqo 
59, 10 Bom. L.R. 913 = 33 I II ’ 

Pn^ Ab , SenC9 ° f * fr ° m a mort o a Se-deed does not 
convert a mortgage into a oharge-See TRANS- 

L R.934 PROPERTY AGT ’ 1882 ’ S< 59 ’ 7 Bom - 

Mortgage-deed Necessity for attestation 
by witnesses of execution— See TRANSFER OF 
PROPERTY ACT, 1882, s. 59, 14 C.P.L.R. 42. 

f rt T W S afc . fch o meaDiQ g of-and how is it 

fc ° k 0 Transfer of Property 

ACT, 1882, s. 59, 4 C.L.J. 41 = 33 C. 861. 

, 7" of ^ ur P^gi patta executed by paid anashi n 

lady-Sec Transfer of Property act 
1882, s. 59, 13 C.W.N. 40 = 3 Ind. Cas. 309 

— oy marksman by meang of his mark — 

A^ 01 A nc , y Transfer of Property 

ACT, 18a2 : s. 59, i N.L.R. 14. 

—ch mortgage. deed, when valid — See Trans- 

300 R -°, P 8 o ACT * 1882 ‘ S ‘ 59 ’ 3 M.L.T. 

300=18 M.L J. *219=31 M. 215. 

See Transfer of Property act 1882 

8.59, 26 a. 69 = a.W.N. 1903, 201. ’ 

—Instrument n it attested as required by 
Td! wil*" 8 81 ° f Pcoparr, - v Aot — Effeot — See 
Toot 31 M R °3 P 7 PR0PERTy ACT . 1S82, S3. 59, 


Attorney and Client, 

See LEGAL PRACTITIONERS— ATTORNEY 

AND CLIENT. 

Attornment. 

See Landlord and Tenant. 

tg ? ge ~ Redemption- Notice of attorn - 
ZuL t enan t?-Rcg istration- Evidence. - 

Where on the redemption of a mortgage, the 
mortgagee executed a document which purport- 
in£T ? fl be a notioe °f attornment to the cultivat- 
ng tenants cf the lands redeemed : Held that 

aArY.- d0 -°Ki menr ’ thougfa unregistered, would be 
adrmssjhlo in evidenoe for its own proper pur- 

fhfi n / prov,n t fi the attornment, though not for 
the purpose of proving that the mortgage charge 
as satisfied. ANTAJI v. Dattaji, 19 B. 36. 

0 ,Zr y Z° n &at l '°l nu “ berof y 0ar 9 to person 
her tnan registered proprietor— Right of 

, Q P d° Priet0C f t0 00mDel teaant to accept 

ACT VIU ot muohilika-S ce Mad. 

act VIII OF 1865, B9 . 1. 3, 7 M L.J. 243. 

P OF TITLE, 3 N.W- 

Tenant attorning to mortaa<7«e flnit 

rent against son or tfoant-LiabiSi^ of Ton on 
father s tenancy until notice of surrender to 

laudlord See Landlord and Tenant- 
Abandonment, etc. of tenure. 8 B 164. 


Forged attestation, effeot of— See WILL— 
ATTESTATION, 7 M. 302. 

See Will -revocation, 27 p.r. 1933. 

Attesting Witness. 

See attest at ton, 

(l> — An attesting witness is a witness who has 
seen the deed executed and who signs it as a 

™* Q033 ‘ v * Daxmanrao, 10 Bom. L.R. 

oiu = uj o. 44, 

See Deed — Execution of deeds, 20 

A. 532 = A. W.N. 1898, 148. 

See Estoppel— Estoppel by conduct, 

138 P.R. 1889. 

— Witness — Son bo of a deed — See TR ANSFER 
OF Property act, 1382. s. 59, a.w.n. 1897, 

I4o. 

— Proof of execution of m crtga^e-deed — 
Indian Evidence Act, I of 1872. ss 70.’ll4 — See 

transfer of Property act, 1832 s 59 
7 C.W.N. 384. * 

Attetpa Property. 

■d D e0 o^ UDDHIST Law ~ Inheritance, i L. 

-D.rv. 93. 

Attorney. 

See Legal Practitioners— Attorney, 

c. II — 21 


Auction Purchaser. 

See Sale. 

See Vendor and Purchaser 

SSrg^yf-S 

execution of the decree enforcing thr^i 

§ 

t0 avoid U}ldir -t c nure -Test- Act 

■ t f i S ‘ auction-purohpser’s 

i e to avoid an under-tenure and ejecta tenant 

depends on whether the tenure in n Jf ! ] 

under s_ 37. Aot XI of 1859. end whether the 
tenant has a right of occupancy. 8HEO Pr,« 

= Singh, i 2 RAJ ™° ^ 

(3 )— Purchaser at sale by Court — 
as judgment-debtor's Pinner 

'-H&tsS-ss 

i.? ;■ steri is i zx 

Bold, a plea of limitation that would be eood 

th^’purnhtie^^VVhe 3011101 '' S g °° d als ° a S ainst 

lish a nrocA • V a Person fails to e9tab- 

nla“m ^ * UIb in a 8uit ia whioh b ° 

is plaintiff it doss not follow that the defend- 

8a . ' t ed t0 ra00ver the subjeot-matter of 

nwin SQ aCtl0D brou S ht b y him. 8HRI- 

HC AC 22Q AK v ' BABAJI bin Jivaji , 6 B. 
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Auction Purchaser— continued, 

(4, — priority between— Certificate of sale.— 

Aa between competing auction-purchasers the 
principles which govern preference are the 
same as those whioh regulate the olaims of 
priority among mortgagees. Independently of 
any preference aeoured by reason of registra- 
tion or possession, the purchaser must redeem 
all charges created before the sale- He must be 
held to have made his bid with full knowledge 
that the property was burdened with debts and 
he can only olaim possession by paying off 
those debts. His certificate of sale oonfers on 
him no right to require the latter mortgagees 
or those purchasing under them as auction pur- 
chasers to return back the money he paid 
either perpODally cr out of the properly, BAIJA- 
NATH v. BHIMAPPA, 3 Bom. L.R. 92. 

(5)— Priority of, over previous unregistered 
mortgage. — A purchaser in possession under a 
registered sale-deed has priority over a person 
who olaims under a prior unregistered mortgage j 
unacoompanied by possession ol which the 
purchaser had no notice. KARBASAPPA v. 
Dharmappa, 2 Bom. L.R 223. 

(61— Estoppel -Pur chase at Court auction of de- 
fendant' s properties— Genuineness of documents 
— Whether purchaser bound by findings of Court 
as to genuineness of documents in a suit to which 
the defendant, and not purchaser, was a party . 
— The purchaser in Court auction of defendant’s 
interest in certain properties is not bound by 
findings of Court as to genuineness of doou- 
mente, in a suit to whioh the defendant, but 
not the purobaser, was a party, hire PALAM- 

PADIYAN Nedunkulathil Kunhimammu, 

8 Ind. Cas. 848 = 9 M.L T. 207. (6 B. 193, D.) 

(7) — Rent for the period between the dates of 

sale and its confirmation. — An auotion -purcha- 
ser is not entitled to the rent aocruing due 
between the auotion-sale and the confirmation 
of that sale. LALLA JUGGILAL v. HUKUM 
CHAND. 9 Ind. Caa. 29. (-24 A. 475, A.W.N. 

1902, 146, 7 Ind. Cas. 65, 2 C.W.N. 589, R. 

& F.) 

(8) — Rights of auction-purchaser under Act I 
of 1845 — Modification by s. 1 of Act X of 1859. 
— The rights whioh an auotion-purohaser has 
under Aot I of 1845 are modified by s. 1 of Aofc 
X of 1859. RAJEMONEE DOSSEE v. GOLUOK 
Chunder Sircar, 6 WR. Act X, Rui. 102. 

— Aoorotion— Right of — at revenue sale — See 
alluvion— General, 8 C.W.N. 676. 

— being also deoree-holder, whether party 
within meaning of s. 244, Civ. Pro. Codo. 1882 
— See CIV. PRO. CODE, 1908, s. 47. 7 C.L.J. 
436. 

— Sale not set aside — Auotion-purohaser’a 
right to reoover possession by suit— Sec CIV. 
PRO. CODE, 1908, s. 47, O. XXI, r. 90, 6 A. 
L.J. 799 = 6 M.L.T. 99 = 3 Ind. Cas. 24 = 31 A. 
599. 

— Right to sue for possession — See CIV. PRO. 
CODE, 1908. fl. 47, O. XXI, r. 95, 5 A.L J. 20 
-A.W.N. 1908, 12 = 30 A. 72. 
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— Position of, as regards reoovery of posses- 
sion of property purchased by him — See CIV, 
Pro. Code. 1908, b. 47, O. XXI, rr. 95, : 96, 

6 A. L.J. 71, P.B. = 6 M.L.T. 185 = 31 A. 82 = 

1 Ind. Cas. 416. 

—at Court-sale of attached property, whe- 
ther bound by estoppels binding on judgment- 
debtor— Rights— See OIV. PRO. CODE, 1908, 
o. XXI, rr. 66, 70. 11 Bom. L.R 26 = 5 M.L.T, 
228 = 33 B. 311 = 1 Ind. Cas. 106. 

— Title of, when accrues— See ClV. PRO. 
CODE, 1908, O. XXI, rr. 92.94, s. 65 7 C.L.J. 1, 

— Priority between — See DEBTOR AND 
CREDITOR,* 2 Bom. L R. 30. 

— Bale certificate — Rate of rent — Estoppel — 

See Estoppel— Estoppel by conduct, 10 
C.L.J. 605 = 4 Ind. Cas. 739. 

—Rights of — See EXECUTION OP DECREE 

—Miscellaneous, i L.b.r. 22. 

See Limitation act, 1908, s. 10, 15 0. 
703. 

— Lis pendens — Applicability to — See LIS 
PENDENS, 15 O. 94. 

— Right acquired by, before confirmation 
of sale, nature of — See PRE-EMPTION — 
GENERAL. 10 O.C. 273. 

— Right of, to prove what passed by sale— 

See bale— Sale in execution of decree 
—General, 9 C.L.J. 346=1 Ind. Cas. 62. 

Auction-sale. 

See Execution of decree. 

See Bale. 

(1) — Court auction — Withdrawvig from bid. 
— A bidding at an auotion is a more offer whioh 
may bo retraoted bofore the hammer is down. 
In the absence of any law or rule to the con- 
trary, this rule applies to Court auotion also. 

Agra bank v. Hamlin, 14 M. 233. 

(2) — Agreement between person not to bid at a 
sale by. — An agreement between persons not to 
bid at an auction sale under the execution of a 
decreo is no ground for setting aside the sale or 
even for opening the biddings. Where persons 
aot in concert at an auolion-salo in suoh a way 
as to prevent the best price being obtained, the 
auction does not amount to fraud, nor is it an 
irregularity contemplated by s. 311, Civ. Pro. 
Cede, 1882. MAHOMED v. SAVVASI, 2 Bom. 
L.R 640. 

(^—Combination of bidders — Cause of ac- 
tion— Pleadings— Fraud — Sjweific allegations , 
want of. — Allegations of fraud must be specific- 
ally pleaded, general allegations, however strong 
may b6 the words, being insufficient to amount 
to an averment of fraud, of whioh any Court 
ought to take notice. (16 C 633, F.) The faot 
that a combination amongst bidders at an 
auotion sale has been formed to bid at the auo- 
tion, docs not, of itself, give rise to an action 
at the suit of the vendor. LALA JYOTIPRA- 
KAS NANDE v JOHWMULLI JOHURY, 13 C W, 
N. 87 = 36 C. 134 = 1 lod. Cas. 784. (6 C L.J. 
Ill, R.) 
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Auction- sale — continued, 

(4) Auction sale Payment of purchase- 
money— Rent of the property sold —Transfer of 
Property Act(IVofl8b3) t ss.54 t 53.— One of the 
conditions of 6ale at. an auction provided that 

upon p\yment of the purohase-monay in 
manner aforesaid the pucohaser shall be enti- 
tled to the rents and ocofits — from the day of 
suoh paymeut.” Held , on a oonstruotion of 
the above clause, that the words “ the day of 

such payment ” meant the day of actual pay- 
ment and not the stipulated day of payment. 
Held, further, that there was no suggestion 
of wilful delay, want of good faith, nor negli- 
gence or other misconduot disentitling the 
vendor to the interest clearly payable to him 
under the conditions, and that at the same 
time there was nothing in the conditions which 
deprived him of the rentB and profits to which, 
under the Transfer of Property Act, he was 
entitled until the Transfer of ownership. 
Semhle It would be well that conditions of 
sale should be so framed so as to avoid the 
inequitaole consequence of a vendor’ being 
entitled both to the rents of the property and 
interest on the unpaid purchase-money. EM- 
PRESS 8. & W. Co. V. ATHAIDES, 7 Bom L 
R. 845. 

{5)— Property purchased at an auction author 

mzed by Court— Payment of the pur chase -money 
—Possession taken by the purchaser -Re-sale, 
order of —Certificate of sale. — Subsequent to a 
partition suit, all the parties to it applied on 
the 12th December. 1895, to the Civil Court at 
Poona that a certain property of theirs called 
‘Woodlands” be sold by an auctioneer at an 
early date and the proceeds deposited in Court, 
as the property was going out of repairs.’ 
The Court granted the application and ordered 
an auotioueer to sell the house by auction and 
deposit the purchase-money with the Nazir of 
the Court. Conditions of sale were specially 
framed, some of which were, that the purchaser 
should deposit with the auctioneer 25 per cent, 
of the purohase-money, that the balanoe should 
be paid to the auctioneer within 15 days of the 
date of sale that the purchaser might require 
the certificate of sale within 15 days of the date 
of sale, and that on payment of the purchase- 
money the purchaser would be entitled to 
possession and to a conveyance executed by all 
the parties. The auctioneer advertised the 
property for sale, and on the 6th February, 1896, 
the auctioneer reported to the Court that on the 
3rd February, 1896, the last day of the sale, 

“ Woodlands ” was purchased by Pirczsha 
(applicant), who had deposited Rs. 2,000 and 
signed an agreement to pay the balance and 
complete the sale within 15 days. The auc- 
tioneer, therefore, prayed that certificate of sale 
be granted to the applicant. On the 22nd 
February, 1996, Pirozsha sent to the pleader, 
mentioned in the conditions of sale, a cheque 
for the balanoe of the purohase-money with 
instructions not to pay the money till the con- 
veyance was executed. The pleader gave the 
oheque to the auctioneer, asking him not to 
oash it at once. The pleader then took steps 
for the preparation of the conveyance, whioh 


Auction-iale — continued. 

was fioaHy approved of by the parties. The 
auctioneer kept the oheque to himself ; but bo 

?n hed u 1(1 and de P osited the sum in the 
Bank of Bombay. In the meanwhile, Pirozsha 

andTtltT^rn °'“ WoodIande -” repaired it 

and let it for the hot reason to a tenant. He 
hen pulled down “ Woodlands” and built on 
its site one or two new houses at a very large 

“e e “o£ the °“ r tb6 l3t MarCh ' l898> Fram i i ' 

°" i. oi , th parties in the partition-suit 

ed P bv h6 C0U - H re0iliBB tbe 3aIe effeo( - 
hS aU0tl0Deer . tbe purchase- 

ditions ^ 0t ra ‘ d aooord ' D 8 to the con- 

ea hv J p , was the 5flIe confirm- 
eo by the Court, that the purchaser did net 

vevanne ““a 67 ‘ a Um9 D0L ' d ’ d he obtain * con- 

be deolared ^ * ed tbat the whole transaction 

urnnert t eS i and 3 division of the whole 

held thL V 1113 , • The 8ub °r d 'nate Judge 
held that as the balanoe of tbe purohase-monev 

a ith,n 15 da ? 8 ' ^ere had been no 

DroDertv 6 ' aD<3 S ° that the P osseefd °n of the 
P° 9ty , uot g,ven t0 ,he Purchaser, He 

Hid °u\h r J ere , *? e , property to be ; 

neca, , 1 ) that in fact the purohaeer did ohf-nin 

b Dd ‘ hat Fra “i iWa9 a -re th TtTe 

I?!? f 0,DglD possession had spent large 

sums of money on building one or two new 

“°uuon ; n° d aS tbe oondition of sale was that 
P payment of the purchase-money the 

point o 3 r„o halI be “ d t0 Possession 7 ” ft 

weght ( 2 ? tTr.n bs,DB 9iven waa 01 “0 
r 00a 6 “, : 2) that the purchaser cannot be 

whol« ded aS u trespas8er ! because he did pay the 

whom pUrohaBe -“°ney to the auctioneer! to 
whom aooordin 8 to the conditions of sale he 

a r, P35 'i. It ’ ^ tbat tbe order of re-sale 
parsed by the Subordinate Judge should be 

grimed To th h e e ° er ‘ ifi9ate of sale eb ouid be 

Jeevanbai, i B e om P T. h R aS 44 6 . PlR ° ZSHA 

an [f ] lfhTr er °f Property Act. s. 54-HighU 

far as thl L 0/ UUer and Pioneer . -So 
far as the rights and liabilities of vendor and 

Fmmov Se v,i are oonoecned . an auotion-sale of 
immoveable property is not different from a 

contract of sale under the Transfer of Property 

Act. As soon as the auctioneer, acting as the 

agent of tbe vendor, lets the hammer faU and 

tract T*? the bid 0f the Purchaser, a eon 
tract of sale is created. It does not oreate Ff 

perty ^he'"* 6 ^ 81 ‘h ° harg9 °° eUch P r ° f 
perty. The vendor becomes a trustee for the 

purchaser of tbe estate and the vendee acquires 

rfehtfci mper *°* am . gainst the vendor, not a 
right in rem affecting or binding the procertv 

of third parties. But the 


of th ird parties. But the legal estate Tn^thl 

deed’ll o PaSS6S ° Dly a,teC the exe °ution of a 
deed of conveyance and if the property is injur- 
ed oefore such execution, tbe purchaser takes 

V8 l R ^ D ?rf IKGH P Ha^DIAL^INGh 8 

,o 0 j . ’ 45 P R - 1902 = 42 F.L.R. 
1-02 , Cited, 45 P.R. 1902 = 42 P.L.R. J902.] 

Auo ^on-purohaeer how far a representative 
of deoree-holder or judgment-debtor— Mort- 
g«gc deoree or money-deoree— Party to suit or 
b ranger as purohaser— Difference— See CIV. 
PRO. CODE, 1908, s. 47, 8 Ind. Cas. 429. 
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A action-sale — concluded . 

— when onmplete — See ClV. PRO. CODE, 
1908. O. XVI. r. 12. 7 Ind. Cas. 100 = 7 A,L. 

J. 1162. 

See CIV. PRO. CODE, 1908, O. XXI, 
rr. 71, 77. 84, 86, 7 C. 337 = 9 C.L R. 23. 

— Execution — Auction-sale of equity of re- 
demption — Reoresontat iou by auctioneer — Pur- 
chase under misapprehension induced by such 
representation — Duty of Court — See CON- 
TRACT ACT, 1872, 8. 19. 6 A.L.J. 34, P.G =» 

13 C W N 249 = 5 M.L.T, 126 = 9 C L J. 165 = 

11 Bom. L.R, 227 = 36 C. 323 = 19 M.L.J. 115 
= 5 L.B.R. 25 = 1 Ind. Cas. 122 = 36 I. A. 32. 

— Guardian, purchase by. of property at auc- 
tion — Sale in execution of decree against minor 
— Trustee purchasing trust property et auction- 
sale without permission of Court — Trusts Act, 
1882. ss. 5% 68 — See GUARDIAN — MISCEL- 
LANEOUS, 6 O.O. 252. 

— Auction purchaser obtains no guarantee of 
title -See LIMITATION ACT. 1908, art. 134, 

7 Ind. Ca*. 579. 

— Date of auction-sale under art. 166. Limit- 
ation Act — What date meant — See LIMITATION 
ACT, 1908, art. 166, 1 P.W.R. 1909=1 Ind. 
Cas. 12. 

— Conditions of ealo at an, should be ! 
oiroulated among the intending purchasers — j 

See Mortgage— Sale of mortgaged pro- i 
PERTY. 6 Bom. L R 557. 

— 8uit for possession on basis of pnrohase in 
Court -auction — Limitation — See POSSESSION 
—Adverse possession, 9 ind. Cas. 271 = 

9 M.L.T. 359. 

See SALE— SALE BY AUCTION, 16 c. 702. 

— Agreement not to hid against one another, 
nature and effect of — See SALE— SALE IN 
EXECUTION OF DECREE— GENERAL, 6 C.L. 
J. 111. 

— Title of purchaser at — when oemmenoes — 
Liability to pay Government revenue — See 

Sale— Sale in execution of decree- 
miscellaneous. 2 c. 141, F B. 

Auditor. 

— Auditor of the company — Damages for 
misfeasance or neglect, when officer can be 
held liable f.»r— Sec LIMITATION ACT, 1908, 
art. 36, 18 A. 12 = A.W.N. 1895, 13G. 

Aulad. 

See WILL— CONSTRUCTION, 114 P.R. 1900. 
Aulad Dukhtari. 

Sec Hindu Law— Miscellaneous, 6 O c. 

132. 

Aulad Piaarl. 

See Hindu Law — Miscellaneous. 6 

O.C. 132. 

Authorised Agent, 

— Appeal in forma pauperis — Presentation 
of appeal by authorised agent and not by 


Authorised Agent — concluded, 

advocate, vakil, attorney or euifcor — Appellant a • 
pardaoashin woman— See LETTERS PATENT, 

High Court— n.w.p. 1865, a. 8. 24 A. 172 
= A. W.N. 1901, 203. 

Authorities, Local— Loan (Amendment). 

See ACT V OF 1907. 

Ava. 

— Kingdom — if territory of Native prinoe or 
state — Sec CIV. PRO. CODE, 1908, O. XXVI, 
rr. 5, 7. 2 B.L.R. A.C. 73 = 10 W.R. 385. 

Average. 

See BEN. ACT VIII OF 1885, a. 30 (n), 21 
C. 986. 

Award. 

Sec appeal— Arbitration. 

Sec arbitration. 

See ClV. PRO. Code, 1908, soh. II. 

(1) — Award, construction of. — The principles 
whioh would apply in the construction of an 
award settled by counsel or a solicitor in 
England, should not be applied in construing 
an award drawn up by an unprofessional arbi- 
trator in India. The construction of the award 
should be in accordanoo with what may reason- 
ably bo supposed under the circumstances of 
the case to have been the intentions of the 
arbitrator. ABDUL MAJID KHAN v. KADRI 
BEGAM. 20 A. 245 = A. W.N. 1898, 34. 

(2) — Arbitration awards — Effect of award— 
Signature of award by parties. — Beld that the 
parties having signed the award of arbitration 
must be bound by that until it is legally Bet 

j asido and, until it is set aside a suit to enforce 
I rights irrespeotivo of the award is not main- 
tainable. Golam ali Khan v. Imam ali 
Khan, 2 Agra 224. 

(3) — Arbitration — Award — Mutuality of obit • 
gation of parties. — A person, who has not con- 
sented to be bound by the terms of an award, 
cannot bo bound by it and cannot claim any 
benefit under it. HlRA SINGH v. GANGA 

Bahai, 6 A. 322, P.C. = 11 I.A. 20. (On appal 
from 2 A. 809.) [ R„ 12 A. 1, F.B., 10 C-L.J. 

I 41.] 

I 

! (4)— Boundary dispute— Arbitration— Award 

I — Ambiguity —Acceptance — A dispute arose 
between iwo adjoining proprietors as to the 
boundary of two estates ; thereupon both the 
proprietors joined in a petition to the Settle- 
ment Officer to appoint arbitrators for the 
purpose of settling the boundary between the 
estates. In pursuance of this request, the 
Settlemo’.t Officer appointed arbitrators who 
made an aw • • In which they said : “Having 
in the presence r{ karpurdazes of both the 
parties, taken down the depositions of the 
witnesses of both parties on the disputed 
locality, and made investigation and inquiry 
on the spot, and having observed the aspeot of 
the plaoei we have ascertained as follows*” 
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^ lo y - th “ r. Pr ° 0ee< ! t0 ay down the b °undaries 
7 o T Going along west from the high peak 

of Sa.hoo Pahar which ia on the Bouth of 
Lufshapara, one comes to a gurh called Raj- 
gurh. On the south of it is Doobiadihi, in 
Mahomedabad. On the north of that gurh is 
Kolarkoonda, in Belputta. On the west cf it 
is Perma hiU, °n the (jast, south aDd west is 
Mahomedabad. On the south is Belputta ” 
At the end of the award, there was this state- 

Deoision of the arbitrators confirm- 
ed, dated and signed by the Deputy Collector. 
Upon the award being made, both the parties 
petitioned the Settlement Officer to lay down 
solid briok pillars along the line settled bv the 
arbitrators, in order that the boundary should 
remain a perpetual record of their rights. The 
Settlement Officer, without complying with this 
request, made the following order : — “ That if 
the petitioners oonstruct the pillars themselves 
there will be no likelihood of objection here’ 
after. It is not neoessary for the Court to pass 
any order in this matter.” Held, (a) that 
i-oth the parties had accepted and adopted the 
award ; (6) that the arbitration was intended 
by both parties not merely to detormine posses- 
sion at the time, but to determine the right to 
the land between the parties and that the 
efleofc of tne award was the s.,me ; and (c) that 
there was no such patenc ambiguity on the 
face or the award that it oannot be enforoed. 

Rarirunjun CHUCKERBUTTY v. Ram- 
PROSAD Dass, 13 C.L.R. 26, P.C. 

(5)— Award, execution of decree based on— 
Civ Pro Code (Act X of 1877 \ s s. 520— Limita- 
tion-Inapplicability of art. 178 of the Limita- 
tion Act —Before efiect cau be gjveu to an 
award by execution proceedings, there mubt 
have been a judgment according go the award 
and a decree following theron. Also, the judg- 
ment-debtor against whom an order for execu- 
tion has been obtained behind his back is not 
precluded from contending that there existed 
no decree which would be executed. Held 
also that, under the Codes of Civil Procedure 
noth of 1859 and of 1877, it is the duty of the 
Uourt to pass judgment on an award filed in 
Court, and it is not neoessary for the Court to 
be set in motion, in order to do so. Conse- 
quently, such an application when made to the 
Court is not subject to the limitation prescribed 
by art. 178 or any other provision of the Limita- 
tion Act. ISHWARDAS JAGJIWANDAS v. 
Dosibai, 7 B. 316. [F., 30 B. 415 = 8 Bom. L. 

218; R., 7 B. 341; D. % 1 Bom. L.R. 84.] 




J Award— continued. 

mnid^T iD P er P etit y- Als °, the allowance 
could not have been intended by the arbitra- 
tors to oontmue beyond the lifetime of the 
parties, and, all suoh parties being dead, the 
award could no longer be given efiect to. An 
a lowance fixed by a deoree as maintenance is 

be d esfab 7 i la a b e u°u 0 varied ' if oir °umstancea 
be established whioh render it eauitable to so 

r r r beam< r fc - Madhavrav'deshpande 

V. kahrav Deshpande, 7 B, 131, 

(V-Arbilration-ncfusal of arbitrator to act 
—Arbitrator s presence at meetings- Award of 
remamvng arbitrators, whetlur legal-Civ. Pro. 

S ' w i0 '~ Tbe preSenoe 01 al ‘ arbitra- 
tors as all meetings, and above all, at the last 

Tone 8 ' Wb6a , tb6 fical sot of ar hitration is 

Pass d hvT Wu he Va ‘ idity 01 the award 

reiu m tn h , e “?; Whe “ " ne 01 ths arbitrators 
=es toa " t > the oulyoourse open to the Court 

L,h, t, ? ° eW arbitrator . °r supersede the 

arbitration altogether and proceed with the 

trains ° a iT'u d paBsed b y the remaining arbi- 
a U d - bs IDV alid, and the Court oannot 
E, ;® * ooeree Ju accordance therewith. Nand 

1 R 39 V (fi W K R R ^ Al T' 7 A S23 = a W.N. 1885, 
isy. (6 W.R. 95 , 6 A. 468, B.) [ P 1 nr 

181 ; Appr. , 12 M. 113.] 1 " 1 °‘ 0, 

(8 )— Arbitration awards— Ground for setting 
aside award -Delay in returning plea of juPil- 
drction orhnntation.-Ka award madi by the 

cons nt of the parties cannot be set aside 
S !r n ° (itS . been sent in a 


(6) Award of arbitrator s f maintenance 
gr anted in perpetuity under— Award, whether 
could be given effect to as a decree .— The arbitra- 
tors who passed the award in this oase had 
recognized the right- of the grantees to main- 
enance and dooided that their allowance should 
e increased because their family having become 
* r g6, their allowance, whioh bad from time to 
•me varied, had become insufficient. It was 
sought to enforce this award as a decree, but it 
held that that oould not be done, since no 
ourt oould pass a deoree fixing a grant of 


^eTay *s not Lb ' aate ^Pointed when such 
celay !s not owing to misconduct or corruption. 

When an award has been made, no plea of 

reCnnrrwV l’ mitation can be raised before 
tbe Court, which is to pa-s its decree aocording 

KHA h N,7 Ag ra A Rev E 53 CHDND * MENDH °° 

f r nViZ Pa n t,lerShi ?r Agreement t0 re f er t0 arbi - 

- Ac VTTT Z r SP Ur } in Which award is fiM 
of a firm • Jp 9, s - 356. — Where the partners 

W ] , elt psrl “'» hi P-^«i agreed to 

, their disputes to arbitration, and the 
reference made ,n pursuance of this agreement 

but 8 om '!. ar ri b,trat0rS a P ° Wer t0 make P a «>‘ion, 
but omuted a power to sell, held, on the award 

being made a rule of Court, that the Court had 

no power under s. 326 cf Aot VIII of 1859 

th«° r f e h> b ° SSl0 °' cectaiD Property of whioh 
the arbitrators were unable to make partition 

that o n of " hioh the y recommended on 

that ground. CHUMIMONY DoSSEE v NlS- 
TARINEE DOSSEE, 3 C.L.R. 337. 

HO) -Arbitration award — Partition — Right 
of way— Easement of necessity. — Where the 
house and lands of a joint Hindu family were 

part, Hoard by the Court according to an award 
made by an arbitrator to whom the parties had 

ani? 6 l t0 . rB l er matter ' hcld - >r> a subsequent 
suit, that the Court could not go behind the 

award and allow one of the members of the 

ramily to claim a right of way from the family 

ouse to a public road, through the lands 

allotted by the award to another member, suoh 

right of way not having been granted by tha 
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Award — continued . 

award, and there being no auoh right of way of 
necessity. GOPAD CHUNDER BOY V. BRO- 
JENDUO COOMAR ROY, 3 C.L.R. 338. | 

(U ) — Application to set aside award — Exten- 
sion of tunc for applying to set aside award — 
Civ Pro Code, 1859. s. 324, — In an application 
to set aside an order made by a Judge in 
chainoers, extending the time (of ten day9) for 
m iking au application under 8. 324, Aot VIII 
of lc69 to set aside an award on the ground of 
misconduct of one of the arbitrators and of the 
umpire ‘.—Held that the words of the section 
beiug in their ordinary import obligatory, and 
there being nothiug in the other parts of the 
Code to show that such construction was at 
varianoe with the intention of Legislature, and 
a similar provision having been held by the 
Courts in England to be imperative, that the 
application to set aside the award must be 
made within the ten days, provided the Court 
be then sitting, and, if not, on the first day of : 
its sitting after that time, and that there is 
no power to eularge the time to make suoh 
application. EDaLJI SHAPORJI v. TULSIDAS 
SUNDERDAS, 1 lod. Jur, N.S 234 = 2 B.H.C. 
283, 2nd Ed., 270. 

(12) — Fraud. — To set aside an award, there 
must have been some fraudulent suppression of 
evidence or other raal-praotioe of the suooossful 
party, which should ba definitely stated in the 
plaint. HUR CHURN DASS v. Hazaree Mul, 

1 lod. Jur. O.S. 12. 

(13) — Setting aside award for inconsistency .— 
Au award given by arbitrators oan be set aside 
for corruption or partiality, but not on the 
ground of inconsistency. DEBRAJ ROY v. 
KARTICK CHUNDER SIRCAR, W.R. 1864, 153. 

(14) — Civ. Pro . Code , 1859, ss. 322, 323 , 
324. — Where by the terms of a rofuronoe to 
aroitration all matters in difference are referred 
to the arbitrator, the Court will not modify 
(s. 322) remit is. 323), or set aside (a. 324) the 
award, on the grouad that tho arbitrator in hia 
discretion has awarded damagos to tho plain* 
tiff, and at the samo time make him pay all 
the costs, wheu it is not shown that he exor- 
cised tho discretion given him improperly. 

Mohendranath Bose v. Nussee Mangee, 

I lod. Jur. N.S. 224. 

(15) Arbitration — Refusal to affirm awar 
ground for —Appeal -Civ. Pro. 'Code, 1859 
ss. 325, 327 . — -Tne refusal to affirm au award, in 
a suit referred to arbitration, under the Code of 
1859, amounts to a judgment upon the whole 
subject-matter of tho suit ; and, so, an appoal 
lies therefrom. The reforenoe having been 
made in a suit, there is uo means of enforoing 
the award, if it wero not oonfirmod. [Z)i$$ , 

II C. ,172 ; R., 11 A. 375, 11 A. 377, Note.] 
Tho improper reception in evidence, by arbitra- 
tors, of a dooument not logally admissible, 
is not in itself a sufficient ground for refusing 
to confirm the award of arbitrators. HOWARD 
v. Wilson, 4 C. 231-2 G.L.R. 488. 

N.B — B.L.R, Sup. Vol. 505-6 W.R. Mia, 
83, distinguished on the ground that, there, the 


Award — continued, 

application to oonfirm the award was made in* 
a case referred (not in a suit, as in 4 C. 231, 
but) by agreement of parties. 

(16)— Ss. 521, 522, Civ. Pro. Code, 1882- 
Judgment on award— Appeal— Appointment of 
arbitrator — Award when not binding on defend- 
ant. — An appeal lies against a deoree passed in 
terms of an award, when the award is not valid 
and legal. (9 C. 905, 11 0. 37, 16 C. 482, 6 
A. 174. 15 M. 348, R.) [ Overruled , 29 C. 167, 

P. C. = 60. W.N. 226 = 29 I. A. 51; F., 25 C. 
757, F.B., U.B.R, 1897—1901. Vol. II, 290, 
U.B.R. 1897 — 1901, Vol. II, 14; R , 84 P.R. 1901 
= 112 P. L.R. 1901, 5 OC. 13, 2 L.B.R. 105, 

29 B. 285, 6 Bom. L.K. 1132, 10 C.W.N. 601 
= 2 C.L.J. 153, 33 C. 493.] In cases of arbitra- 
tion where a person is appointed by two 
parties to exercise judicial duties, there should 
be uberrima jides on the part of all tho parties 
conoerned, in relation to his selection and 
appointment, and every disclosure, which might 
in the least affect the minds of those who are 
proposing to submit their dispute to tho arbi- 
trament of any particular individual, as regards 
his selection and fitness for the post, ought to 
bo made, so that each party may have every 
opportunity of considering whether the reference 
to arbitration to that particular individual 
should or should not be made. When the arbi- 
trator is the retained pleader of the plaintiff, 
and when there is no disclosure of that fact 
before tho appointment of the arbitrator, to the 
defendant who goes to arbitration consequently 
in iguorance of that fact, the award is not 
valid and binding on the defendant, KaLI 

Prosonno Ghose v. Rajani Kant Chat- 
TERJEE,25 C. 141. [R. % U.B.R. 1897—1901, 

Vol. II, 13, 29 C. 278 ] 

[ID— Appeal — Jurisdiction of District Judge. 
— Jurisdiction of a Distriot Judge in respeot of 
an appeal from tho fiudiug of the first Court on 
the question of misconduct by arbitrators. 

Ram Yad Singh v. Nirahjun Kooer, 22 

W.R. 420. 

(18) — One of the arbitrators notbeing present. 
— Whero one of the arbitrators was never proaent 
during tho course of the arbitration, and only 
signed the award after oompletion, the Moon- 
siff wa9 held to be justified in setting aside tho 
award under Aot VIII of 1859, s. 324, and the 
ruling of the HiRh Court at 8 W.R. p. 171. 
Ram Gutter Mundul v. thakoor Doss 
Mundul, 22 W.R. 418. 

(19) — Arbitration — Setting aside award — 

Surmise — Revocation of reference — C»i>, Pro, 
Code , s, 508. — Au award oan be set &9ide only 
ou the ground of corruption or misoonduot on 
the part of the arbitrator, and not on the mere 
suspicion that he was partial. Where the 
parties havo agreed to arbitration, and an order 
of referenoo has been made by the Court under 
s. 508, Civ. Pro. Code, neither of the parties could 
arbitrarily, and without proper reasons, with" 
draw from the agreement. NAINSUKH RaI v.' 
UMADAI, 7 A. 278 -A. W.N. 1888,18. (12 M. 
I.A. 130, F.) [F. % 10 A. 8 ; D. t 9 A. 258.] 
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Award- continued. 

(20) — Arbitration- award— Appeal — High 
Courts powers of revision.— A judgment passed 
by a Munsiff in aooordanoe with an arbitration- 
award is not subject to an appeal to the Judge. 
A judgment of a Judge reversing a judgment of 
no lower Court passed in accordance with an 

arbitration-award was accordingly set aside by 
the High Court, under its extraordinary powers 
of revision under the Charter Act, as passed 
without jurisdiction. In the matter of the peli- 

h ™*°L S * ElK ILAHI Bax - 5 B ^.R. App. 73 
= 14 W. R. 33. [R t , 18 A. 422.] 

( 21 ) — Civ Pro. Code , ss. 524, 521. 522— 
Decree in terms of award- Appeal- Extension 
of time for presenting award - Evidence - Objec - 
twn to aivard. — S. 52a of the Code of Civil 
Procedure pre-supposes, tbo existence of au 
award as the basis of the deoree, and it cannot 
apply to a case, in which there has bee D no 
award in law or in fact. [F., 2 N.L.R 8J * R 

18 M. 423, F. B., 20 B. 596, 25 0 757 

FB *’ l °* C ’ 13 5 D-* 17 B. 357.1 An order 
made by a Court, upon an application for an 
extension of time presented within time, i3 not 
bad in law by reason of its being made after 
the expiry of the term which it purported to 
extend. [Expl , 15 M. 884.] In is not a valid 
objection to an award that the arbitrators have 
not acted in striot conformity to the rules of 
evidence. SUPPU v. GOVINDACHaryab, 11 
M. 89. [R„ 9 Bom. L.R. 757, P.C. = 6 C.L J 

13-UC.W.N. 841.] 

(2 2)— Civ Pro. Code, s. 521-Absence of one 
of the arbitrators , effect of, on aivard. — The 
presence of all the aroitratora at all the meet- 
ings being essential to the validity of the 
award, where the arbitrators were guilty of 
misconduct, one of them in absenting himself 
from the meetings and the others in examining 
witnesses in his absence, the award was held 
liable to be set aside as invalid. THAMMIRAJU 

T V T* 12 M U3 1 °-C. 181. 

U.B.R, 1897 — 1901, Vol. II, i 4 .] 

(23j Arbitration Misconduct of arbitrators 
—Award, ground for setting aside— Where the 
arbitrators held their first meeting without 
giving notice to the defendant, and sent a 
notice on that day that the next meeting 
would be held the next day, whereupou the 
defendant's attorney protested and asked tho 
arbitrators not to proceed, as be iutended to 
make an application to the Court to set aside 
the reference, and without ausweriug the 
letter of protest and without taking auy notice 
of it, the arbitrators made their final award, 
held, the arbitrators did not give the defendant 
a fair and reasonable opportunity of being 
heard, and were guilty of such misconduot as 
was sufficient to vitiate the award. [F., 29 C. 
278.] Semble.— The ex parte meeting was 
alone sufficient to warrant the Court in setting 
aside the award. 8M. TOOLSIMONY DASSEE 
v. 8M. SUDENI Dassee, 3 O.W.N. 361. 


(24) — Arbitrator taking evidence in the 
absence of opposite side — Misconduct- Validity of 
award — Setting aside of award— Civ. Pro. Code , 
I882 t a, 521 . — It is a well-eifcablished principle 


A wa rd —continued. 

of law that an arbitrator ought not to hear or 
receive evidence from one side in the absence 
of the other side, without, if be does, giving the 
si « affected by suoh evidence the opportunity 
of meeting and answering ic. Th.s proposition 
is subjeot to this qualification that the parties 
may agree that a reference may be conducted in 
any particular way, and suoh an agreement 
may be either express or implied from their 
conduot during the arbitration ; and they may 
also expressly or by oonduct, waive their objec- 
tion to an irregular oourse of conduct on the 
part of the arbitrator. CURSETJI JEHANGIR 

™ ^Tr TT iVo 7' CKOWDER ’ 18B ' 2 "' tfi ’ 

Af b) n C , iv ' Code - 1882 ' ss • 508 • -5 n, 

^ °f Cour t directing reference to fix 
a date for delivery if award- Effect of failure. 

ihe rule lam down in a. 508 that a Court 
direoting an arbitration by its order of reference, 

oh 1 a time f0r the deliver y of the award, 
should be regarded as not mandatory but 

A. ^ to no more than 

t e imposition of a publio duty on the presiding 

officer of a Ccurt of justice, and any neglect of 

it, through mistake or error on his part, could 

not under the last dause of s. 521, affect the 

substantiality of the proceedings of the arbi- 
trators or their award. [F., 18 M. 22 ] 

Under s. 514, tho Court, of it3 own motion or on 
the application of the parties, may extend the 
time for making the award, even after the time 
of®^_ tberef ° r has expired. Har NARAIN 

a w 2 Iio? H « AGWANT KUAR - 10 A - 137- 

A W N. 1887, 28 [ Doubted , 2 N.L.R. 81.] 

(26) Civ, Pro, Code, 1882, ss. 508, 516- Arbi- 

~ t0 fi x t™* for making of 
award- Signatures of arbitrators.- An award is 
not invalid merely because no timo was fixed for 
the making of the award. 8. 508 of the Civ. Pro. 
Code is only direotory and not mandatory. (10 

A * x. ' * I{ a11 the arbitrators agree to an 
award, they need not sign it in the presenoe of 

Nayakan,' is M H 2 U 2 KUTTI NA¥AKAN ACHA 
Al 7 L~ Cw ‘ . F l ro - Code • «. 514 -Award- 

Extension of time.— When a suit has been 
referred to an arbitrator, and the arbitrator 
Tails to make the award within the appointed 
time, a subsequent extension of time at the 
request of the parties is not illegal, and the 
award of the arbitrator made after enlargement 
of time and within the time so enlarged is not 

irT V vtl ld ' LaKSHM1 NARASIMHAM v. 80MA- 
SUNDaram, 15 M. 384 = 2 tt.L.J. 45. fF. 2 

N.L.R. 81 ; R., U.B.R, 1897—1901, Vol. II, 24.] 


. Pro. Code , 1862, s . 514— Exten- 

sion of time for making award on arbitration, 

power of Court to grant.— Under s. 514 of the 

Civ. Pro, Code, a Court has power from time to 
ime to extend the time for making an award. 
Suoh power may be exercised by the Judge at 
any time before the award is aotually made, 
and whether before or after the expiry of th& 
time previously limited for making the award* 
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Ram Manohar Misar v. Lad Bibari Mibr, 
14 A 343 = A.W.N. 1892. 18. (18 I.A. 55 = 13 

A. 300, R.) [R , U.B.R. 1897— 1901, Vol. II, 
24. 2 N.L.R. 81. J 

(29) — Civ. Pro. Code, 1882. ss. 508 , 521 — 

Delivery after time fixed — Validity of award — 
At the instance ot both parties, a suit wag 
referred to arbitration. The arbitrator made 
and oompleted the award within the time fixed, 
bat did not file it in Court until two days after 
the time specified in the order for the purpose. 
Held , that the award was valid. The word 
“ delivery ” iu p, 508 of the Code was used in 
the sense of linking tho award and not in that 
of filing it in Court. Under s. 521, it wa^ not 
the filing of au award beyond the time fixed 
that invalidated it, but the omission to make 
the award within the period allowed. ARU- 
MUGAM CHETTI v. ARUNACHALAM CHETEI, 
22 M. 22 = 8 M.L J. 287. [ F ., 27 A. 459 = 2 A. 

LJ. 201 = A. W.N. 1905, 47, 89 P.R. 1907 ; 
Rel. on, 8 C.W.N. 916 ; It., 26 A. 105.] 

(30) — Act VITI of 1859, ss. 315 , 318— Award 
— Time for sending in award. — It is necessary 
that a time should be fixed in the order of 
reference for the making of the award. Where, 
no time is fixed for sending the award in the 
order of the Court referring a case to arbitration, 
the award itself falls to the ground. GANGAGO- 
BINDa v. KALIPRASANNA NAIK, 1 B L R.S.N. 
13 (bj = 10 W.R 206. 

(31) — Civ. Pro. Code , 1859, s. 315-Time for 
delivery of award not fixed - Validity of award. 
— Where the lower appellate Ooutf. omitted, in 
its order referring the case to arbitration, to fix 
a time for the delivery of the award, as direoted 
by s. 315 of Aot VIII of 1859, but both the par* 
ties permitted the reference to proceed and took 
part in the proceedings, without making any 
objection until after the award was delivered, 
and when tho omisciou iu the order of reference 
oould work no injury to either party, the High 
Court saw no reason why the omission should 
be held to avoid the award. MUBAR1K ALI v. 
KADIR Baksh, 7 N W.P. 351 

(32) — Order of appellate Court remitting case 
to original Court to pass decree upon award of 
arbitrator— Second appeal -Civ, Pro. Code, 
1882. ss 2, 582— Award filed out of time , validity 
of —Power of appellate Court to refer to arbitra- 
tion. — Where an appellate Court passed an 
order directing a oase, whioh had beon refer- 
red to arbitration by the original Court, while 
the oase was pending on the file of suoh appel- 
late Court, to be sent back to the original Court 
with orders to pass a formal decree in accord- 
ance with the award of the arbitrator, held, 
fluoh order amounted to a deoree under s. 2 of 
the Civ. Pro. Code, so that a second appeal 
would lie therefrom. Where an award was filed 
after the time fixed by the Court, 8U0h period 
not having been enlarged, held, suoh award was 
bad in law ; and an order by the Court re- 
calling the reoord after the expiry of the time 
fixed oould not bo taken as an indication of 
bo enlargement of the time. [R., 13 B. 119.] 


Award— coyitinued. 

Semble . — An appellate Court can refer a oase 
to arbitration at the instance of parties under 
8. 582 of the Civ. Pro. Code, 3 M. 78, approved 
and 12 B.L.R. 266, distinguished , on the ground 
that it was decided under the older Codes, the 
corresponding seotions of whioh were not so 
wide as s. 582 of the Code of 1882. BHUG- 
WAN DASS MARWARI v. NUND LADD 8EIN, 

12 C. 173. [S'., 18 C. 507.] 

(331 — Civ. Pro. Code ( XIV of 1882), s, 521 , 
meaning of the word ' made ’ in — Delivery 
of award within fixed period . — The provisions 
ot ss. 508 and 514 of the Cade of Civil Procedure 
contemplate the 'delivery* of the award passed 
by the arbitrators on a reference made to 
them pendiDg a suit. The rule, under 8. 521, 
that no award shall be valid unless ‘made* 
within the period fixed by the Court, must 
therefore be taken to require that the award 
must not only have bceu made and signed by 
the arbitrators, but also, must have been 
'delivered* within that period. The award, 
in the present caso, therefore, which was signed 
by only two out of three arbitrators within the 
time fixed for its delivery in a complete state, 
and was not filed till the day after tho expiry 
of the limit fixed by the Court, was held to be 
invalid as an award not made within the fixed 
period. BeHaRI DAS v. KALIAN DAS, 8 A. 
943 = A.W.N. 1886. 179. I R., 22 M. 22, 26 A. 
105 = A. W.N. 1903, 205. 27 A. 459 = 2 A.L.J. 
201 = A.W.N. 1905, 47 ; D., 13 B. 119.] 

(34) — Civ. Pro. Code, ss. 508, 514, 521 — 

Award invalid as not made with in prescribed 
period, decree passed on, appeal lies from . — The 
provisions of ss. 508 and 6i4 ot the Code of Civil 
Procedure require that there shall be an ex- 
press order of tho Court fixing the time for 
delivery of the award, or for extending or en- 
larging such time. The mere faot that the 
Court has happened to pass a decree on suoh an 
award cannot oe taken as affording a presump- 
tion that an extension of timo had in faot been 
given. The award, in the present case, was 
invalid, as not having been made within the 
time prescribed by the Court, and there was, 
oonsequeutly, no award for the Court, to pass 
a decree on. The deoree passed, under the 
oiroumstauces, was therefore not one made in 
accordance with an award, so as to preclude an 
appeal being preferred against it. CHUHA 
MALv. Hari Ram, 8 A. 848 = A W.N. 1886, 
179. (6 A. 174. R.) [F„ 30 a. 169 = 6 A.L.J. 

144 = A.W.N. 1908. 69 ; Appl., 13 A. 300= 18 I. 
A. 65 ;R, 81 P.R. 1901=112 P.L.R. 1901, 
26 A. 105 = A.W.N. 1903, 205, 89 P.R. 1907.] 

(35) — Civ. Pro. Code, ss. 50S, 527, 622- 
Award made after time allowed— Validity of. 
— In all oases, an award, if it is to be valid, 
must be made within the time allowed by the 
Court, unless such timo has been enlarged at 
the request of tho parties or on the Court’s own 
motion 8IMSON v. VENKATAGOPALAM, 9 M. 
478. [.EarpJ., 11 M. 85 ; R., 13 B. 119 ; D., 16 
M. 384.] 
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— *4 f. )~j Iatter »» dispute referred to arbitration 

bucZiZi/r^ 7101 fi kd wi ^n time allowed 
vL , ourt -Validity.— Where the matter in 

a.apute was referred to arbitration by the Court, 

a ° d tbe arbltraGoQ ma de but did not file the 
?. w ' t f h ' n tha 4l “ a allowed by the Court, 
™ fi 4 ha award wasvalid - although it was 
W ' t,bm the tllme ' UlUERSEY PREMJI 

q‘lK 07 a 4?n ANJI ' 13 B - 119 ' 8 0.W.N, 

47 M p i 4 ?oo1 2 A L J> 2 °1 = A.W.N. 1905, 
105 8 ] 9 P,K ' 1907 ’ AppL ' 22 M - 22 1 R I 26 A. 

~,ie? rd dCCree u P orl — Appeal-Civ, Pro. 
St, SS S ^-Arbitration-Parties not 
Ml joining in reference— Award, validity of — 
-be question whether, under s. 522 of the Civ, 

in . u ' an a -°? eal lies against a decree given 
accordance with an award, must depend 
upon whether the award, upon whioh the decree 

q/?c R a ? d ;^ a9 a v ' i r I,d and le K al award. (9 C. 
o? 5 o 6 r^o 174, ’ 16 G. 482, 20 B. 596 

6M * S ' P,B ' 5 25 °* I41 ’ 25 C - 757 - 27 C * 

OIij _ Where aQ objection to the validity of an 
award, on the ground of all the parties to the 
suit not having joined in the reference, was 
overruled, and judgment passed in aocordanoe 
with the award, held, au appeal would lie from 

such decree dismissing the objection and con- 

p th Lo* acd ’ (5 W,R * 130 ' 6 W.R. 25, 
R. 463 and 4 G L.R. 65, laying down 

that an award, though all the parties may not 
have joined in the reference, is nevertheless 
good, not entirely approved). The Court, how- 
ever . did not differ from the above decisions 
in this suit, under the special ciroumstances of 

r,% C ^r' J 0Y PR0KASH Hale v. sheo 
Gceam Singh, n c. 37. [R„ 9 c.W N. 

(38)— Award— Submission to arbitration by 
one of several defendants only -Validity - 

Whou a suit was instituted for possession 
against A and his tenants, the plaintiff and A 
aereed to refer the matter to arbitration and an 
award was made by the arbitrators. Beld that 
the fact of the tonauts not having joined in the 
submission to arbitration did not vit.i ace the 
award and that, as between the plaintiff and A 
the award was final. BlSHOKA DASIA v’ 
ANUNTO LALL Pani, 4 C .L.R. 65. [Doubled 
but F., 11 G. 37.1 


Award— continued. 

to (49, ~ Appointment of arbitrators not asserted 

TiZi d9m f nl based on arbitration-award- 

vartes 9 °f dccree ™ non consenting 

parties Number of arbitrators.— Where the 

and°.'h T °‘ arb,tcatotB is not consented to, 

aw J, he , J h dg 4 ment prooecds OD ‘he arbitration 
award the decree is not binding on the non- 

P f ties ' Wbe ' e f °ur arbitrators are 
K 0 n i y tw0 act ' the award is invalid. 

W A R H aif HAEY R0Y v " Dookgab uk Roy, u 

RefeilnZZ °n accounts stated- Arbitration. 
Refeicnce to-Decree varying award- Silence 

when decree pronounced - Validity of award 

,rom a d ^ which 

for navment h - by 1 00ntai '’ in g a direction 
ror pa y ment by instalments, whioh is not 

the silt whi 0 h the aWard ’ The plaintia iD 

anreed to h . h Wa3 °° e 00 ^counls stated, 

whether the' 6r arbitratioD the question 
whether the accounts were correct or not It 

was unnecessary for the arbitrators to determine 
whether the account r-tated was proved. The 

wTfiler T P r? •°?i be Very day tbe award 

was Hied. The plaintig was not estopped from 

taking objections to the award by reason of 
Silence when the decree was pronounced. The 
award was beld invalid, among other reasons 
because it purported to be the award oUoui 
persons, whereas the order of reference was ad 

7 N"w p 0n 367. 0 three ' PHIRAK v ' Sahokan, 

A»ma7 A p7Z’ nent ° f rc f erence ^ arbitration- 
Appeal -Reference not providing for difference 

A Z7 Z b bT r tZu N ° d '*™™ actually— 

Award not bad.— Whero the parties to a suit 

l ZlrZ \L°°T Md to a reference to 

arbitratmn, the case when so settled, is not 

open to appeal. The mere absence of a clause 

enc?of er - ° f r k eferenue Providing for a differ- 

v^atJ f 0 h Plni ° n ^ 6t T en fhe arbitrators cannot 
vitiate the award where there is no snob differ- 

enoo , nor oan an award be considered null and 

!°". on acooi; °t merely of a difference of 

v P finnnv G p°n R c HUNDER BHUTTACHARJEE 

[E ,°8 G L.J 4 U 75 D ] ER NDNDEE ' 17 R ' 30 


(39)' Arbitration Reference of pending suit 
to arbitration.— Where plaintiffs olaim a 6-anna 
share of land belonging to a mouzah, and 262 
beegahs are found to belong to that talook, and 
pending the suit, all the defendants, exoept one 
O, agree to arbitration, upon which it is 
found that 44 beegahs more belong to the 
P aintiffg. Beld that plaintiffs may reoover a 3 
against all the defendants, inoluding 0, a 
-anna share in 262 baegahs, and as against all, 

0X w Pt • a 6 ’ annas in fche 44 beegahs. Qucere. 

What is the effect of an award arrived at in 
a pending suit referred to arbitration by an 
order of Court otherwise than by consent of all 
Jhe parties? DOORGA CHURN THAKOOR v. 

kally Doss Hazrah, 10 W.R. 463. 

0. 11—22 


JW-pbdration- Award by majority- R e/U . 
sal of minority to act.- A decision by a majority 

to refa'r H. 0 - rS ’ W . b ° m the P3ttie8 haVn asrced 
on hi T 9U,t ° r arbitration . is not binding 
on them, when two of them refuse to act, and 

there is no provision that the decision of the 

naoao 7 shouId P r( >vail. GORUPATHAPPA v 
NARASINGAPPA, 7 M. 174, t a„ 12 O.P L.R. 

-7rtl~P rhlt ™ ti ° n ~ Wi Hingness of arbitrator 
-Cm. Pro. Code, s. 510— One of tbe most 
essential principles of tbe law of arbitration is, 
that the adjudication of disputes by arbitration 
should be the result of the free consent of the 
ar itrator, to undertake the duty assigned to 
im. And the finality of an award is based 
entirely upon the principle, that the arbitrators 
are judges ohosen by the parties themselves, 
and that suoh judges are willing to settle the 
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disputes referred to them. So when arbitrators 
refuse to act, but subsequently make an award 
in obedience to an order of the Court direofciDg 
them to proceed, their proceedings are null and 
void. SBIBCHARaN RATIRAM, 7 A. 20 = 
A W.N. 1884, 212. 

(45) — Civ. Pro. Code, s. 522 . — B. 522, Civ. 

Pro. Cede, which provides that no appeal shall 
lie from a deoree upon an award, exoept in so 
far an the decree is in excess of, or not in accord- 
ance with the award, assumes that the award 
ba9 been regularly aDd properly arrived at by 
arbitrators duly appointed. PUGARDIN v. 
MOIDIN, 6 M. 414. [R., 15 M. 348, 74 P. R. 

1891 ] 

(46) — Finality of award — Appeal— Civ. Pro. 
Code (Act VIII of 1859,, s. 327 = s 525 of the 
Code of 1882. — The circumstances that (cur 
only out of five arbitrators make an award 
and that they, within a short time after tho 
award, express a doubt as to the correctness 
of their decision by intimating their readiness 
to re-coDsider their deoision, are extremoly 
strong and valid objections to the finality of 
the award tending to show that. iL was not a 
valid one. An appeal lies against a deoree 
paased on such an award. BOONJAD MATHOOR 

v. NATHOO SHAHOO, 3 C. 373 = 1 C.L.R. 453. 
(8 B.L.R. 315 Cons ) [Appl. 3 A. 427 ; R , 7 
0. 136 = 8 C.L R. 505, 4 A. 283, 6 M. 414, 10 
C. 74 = 13 C.L.R. 14, 18 A. 422, F.B.] 

(47) — Judgment upon award— Appeal — Valid 
award , example of — A judgment upon a legal 
award of arbitrators i9 final ; but where the 
legality of the award is in question, a judgment 
in accordance therewith is appealable. 

11 C. 37 ; R., 15 M. 349. 17 B. 357, 20 B. 596. 
25 C. 141, 5 O.C. 13,] Where a referonco to 
the arbitration of five persons authorised the 
absence of any two of them, and the pleaders 
on either side in the caso, who were among tho 
arbitrators, ceased to sit as arbitrators with tho 
consent of the parties, but argued the ma*tor 
before the other threo arbitrators, held, the 
award made by the other three wa9 a valid one. 

Debendra Nath 8haw v. aubhoy Churn 
Bagchi, 9 C. 903 = 12 C.L.R. 523. 

(48) — Arbitration— Agreement not providing 
for difference of opinion - Appointment of urn- 
pirc by Court — Award not concurred in by one 
arbitrator- Decree- Appeal— Civ. Pro. Code, 
ss. 508, 509, 511 , 523. — In an agreement to 
refer matters to arbir.ration, only two arbitrators 
were named, and no provision wag raado for 
difference of opiniou, by appointing an umpire 
or otherwise. An application having been made 
for filing it in Court, it was numbered and 
registered as a suit, and an ordor of reference 
was made by the Court. The arbitrators not 
agreeing, an umpire was appointed by the Court 
ou the application of one of them An award 
waa eventually made by the umpire and one of 
the arbitrators, without tho concurrence of the 
other, and submitted to the Court which passed 
a deoree in oonformity with it. Held— (a) that 
the deoree was appealable, aa there was no legal 


, Award— continued. 

award such as the law contemplated (6 A. 
174 R.) as the agreement to refer gave the 
Court no power to appoint an umpire, and 
required that the award should be made by the 
arbitrators named by the parties ; ( b ) that the 
Court oould not provide for differences of 
opinion between the arbitrators under the pro- 
visions ol e. 509 aad the other sections preceed- 
ing 8. 523. Civ, Fro. Code, for these seotioD? 
are applicable to cases coming under s. 523, 
only in so far aa they aro consistent with the 
agreement fiFd under that seotion, MUHAM- 
MAD abid v. Muhammad Asghar, 8 A. 64= 

A. W. N. 1886, 2. [D., 8 C. L. J. 475.] 

(49) — Civ. Fro. Code, 1859 — Submission to 
arbitration— Umpire to be selected from persons 
named in submission— Appointment by Cour 
as umpire of person not named in submission — 
Validity. — A party to a suit submitted to 
arbitration tho matters in dispute between him- 
self and tbe other parties tboreto, on the terms 
that an umpire should be selected from seven 
persons whom ho named. These terms were 
not objeoted to by the other side. Arbitrators 
were agreed upon aDd one of the seven persons 
named in tho submission, was appointed an 
umpire. But the umpire and somo of the 
arbitrators declined to aot. Fresh arbitrators 
were theu chosen, but no umpire ; and the 
arbitrators being equally divided in their opinion 
on the case, the Court of its own motion 
appointed as umpire a person not named in the 
submission. Tbe party, who submitted to 
arbitration, objeoted to the appointment of the 
umpire, but tho Judge overruled the objection 
and passed judgment in accordance with the 
umpire’s award. Held that, as it wa? stipulat- 
ed as an essential Dart r f the sul mission ihat. 

% 

an umpire should be obo c en from seven persons 
named, tbe power of the Court to appoint an 
umpire, uuder a. 319, Civ Fro. Code was con- 
trolled and limited uy that stipulation *, and 
that, as tho umpire appointed was not one of 
the seven persous named in the submission, 
there was no valid award. C. D. BARRACHO 
v. A. D. SOUZA, 7 M.H.C. 72. 

(50) — Arbitration — Atflflrds — Award by um- 
pire and one arbitrator— Rtfusal of arbitrator 
to attend. — Held that an award made by one 
of the arbitrators and the umpire in the absence 
of second arbitrator who declined to attend was 
not a valid award. BUSUNT RAI v. GRI- 
DHAREE SINGH, 8 Agra 93. 

(51) — Civ. Pro. Code , ss, 521— Power to set 
aside an award. — A Court has no power to set 
aside an award. exoept for somo one of theoausea 
set forth in a. 521, Civ. Pro. Code. KUPU v. 

Venkataramayyar, 4 M. 8ii. 

(52) — Disagreemoit among arbitrators . — 
Partial disagreement of two arbitrators doe9 not 
nullify their award as a whole. SHEIKH 
PONAOOLLAH V. SHEIKH ZUMEEZOODDEEN, 

2 W.R. 82. 

(63 ) — Arbitration award — Act VIII of 1859 » 
9. 325 , — Applying the principle that every 
judicial aot whioh is done by several Judges, 
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ought to be oompieted in the presenoe of the 
whole o f them, it may be said that au award of 
arbitrators to be legal must oe oompieted and 
signed by eaoh in the presenoe of the whole of 
them. An arbitration-award is not legal, if not 
signed by the arbitrators sitting together at 
one place and at the same time. In the 

petition of Maharaja Sir Jai Mangal Singh 

Bahadur, 3 B.L.R.A.C. 82 = 11 W. R. 433. (9 
W.R. 29, Appl.) 

(51) Act VIII of 1859, s. 327— Arbitration 

Award.— it on * reference lo arbitration, 
the oase has been regularly heard by ail the 
arbitrators sitting together, and an award has 
been drawn up and signed by them, the mere 
omission of the arbitrators to sign the award at 
the same time and in eaoh other's presenoe 
does not invalidate the award. BHAbASUNDARl 

V ; DEY, 8 B.L R, 128. [ii„ 

lo M. 22 , J 

Vi5\— Arbitration— Award— Act VIII 0 f 1859, 

S. 32o — Objections. — An award Shouiu be a 
single instrument complete in itself, signed 
oonjointly by the arbitrators, and in the pre- 
sence of each otner. An arbitrator should not 
allow dooumonts entrusted to him by the Courc 
to be removed from the naihi and an award 
returned should oe accompanied by all books 
etc. pertaming to it. [Cons., b B.L.R, 128 \ 
ExpZ , 7 G. lbb = b C.L.R, 505 ; R., 17 G. 832. b 
B.L.R. 315 = 15 W.R. E.B. 9. j Under a. 325, 
a J udge cannot pass judgment till all objections 
to the award have been disposed of, or within 

ir*^ ayS 0t LUe QUt}mi ^on of the award. 

Maharaja Sri Jai Mangal Singh v 
Mohan ram mawari, 8 b.l.r. 130, R 0 ce = 

12 W.R. 397 = 8 B.L.R, 319, Rote. 

Arbitration— Award arrived at before 
withdrawal of party from submission — Fair 
copy of award subsequently made— Validity of 

award Wacre a Valid award has been made, 
its validity cannot be impeached because 
the arbitrators choose subsequently to do au 
act required neither by the law nor by the 
terms of submission. The submission to an 
arbitration contained no specification of any 
particular method oi awarding. The acbitra- 
tors, having arrived at a deoision, prepared a 
rough draii of the deoisiou and dated and 
signed the same. 8udsequenG to this and 
before a lair copy of the awad was made, the 
defendant intimated to the arbitrators that he 
withdrew from the submission. The fair copy 
bore the same date as that of the rough draft 
out was signed by only four out of the five 
arbitrators. Held that the arbitrators had 
oome to a deoision upon the matters submitted 
to them previously to the withdrawal of the 
submission. Toe affixing of the same date to 
the lair copy as that of the original rough draft 
showed dearly that the arbitrators conceived 
heir purely judicial fanotionB to nave ended 
on that date. There was a valid award binding 
upon the parties. KULa NAGABUSHANAM v. 
EULa 8ESHACHALAM, 1 M.H C. 178. 

(57 )— Award not signed by all arbitrators.— 

Atx award is illegal where it is not signed by 
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all the arbitrators, and there has been no 

\ |1 1 M V _ decision of ine 

majority, or that the voice of the umpire 

22W Vi", ' Hll Vr, MEM R0YV - BHARUTKOY, 
22 W.R, 129, [it., 25 W.R. 37b ] 

(58) Arbitrator casing his award on proceed- 
ings in previous enquiry. — w her o au aroiuaiur 
imports into his proceedings a previous enquiry 

n™ 8ed 1° haVe been “ iade him . aad relies 
upon admissions made in the former procoed- 

lugs, his award is held to be bad, and the 
be A °‘f'°“ b “ S8a U P°“ "■ is to be set as.de. 

OHAND Gossamee V. bam Chan- 
K o64 | ' 24 W ' R - 81 ' 1S! 0-L. 


(59; -Oojeclion m special appeal taken tor 
first time at hearing— Arbitrator's procedure.— 
Where, in a suit decreed on an award, au objec- 
tion vitally affecting the arbitrator’s procedure 
was for thu first time urged at the hearing, 
not having been preferred in the lower Court 
and even m the memorandum of special appeal 
/lefd that the Court could not ignore it. WALI- 
UL LA v. GHULAM ALI, 1 A. 535. 

(60) -Cib. Pro Code , s. 52‘4-Decree on 
award- Appeal— Award— Legality of— Refer- 
ence to suit.—Lhe effect of s. 522, Code of Civil 

rooedure is, that it is not enough for the 

Appellate Court to satisfy itself as to the mere 
correspondence of the deoree and tho award but 
the Appellate Court must look so far behind 
he deoree as to satisfy itself that the award is a 
legal award. [R., 74 P.R, i d 9i, i« A 422 
95 o. Ul. 22 M. 172, b O.U 13.] Tile legality 
of au award is not affected because the aronra- 
tor referred the parties to a separate suit with 
reference to oercaiu matters in which he found 
the parties had a common interest. VENKAYYA 
V. VENKATAPPAYYA, 15 M. 348. 

(61) — Arbitration— S ubmission— Award not 
disposing of all the matters refer red -Consent 
of parties,— The ground for holding an award 
to oe invalid ou account of its not disposing of 
all the matters referred, appears to be that there 
is an implied oondition in the submission of the 
parties to arbitration that the award shall dis- 
pose of ail. This oondition may be waived bv 
the consent of the parties before the arbitrators 

2 T(f MO PC M T, ti V A9 SALIQ RaM BIS' 

21 U. 590, r.C.— 21 J.A. 47 = 6 Sar. 423. 

(62) Partner, whether can bind firm bn sub 
mission to arbitration. -Although { partner is 
entitled, on behalf of the firm of which he is a 
member, to sue for the recovery of a debt due 
to the firm, he has no power, without speoial 
authority, to bind the firm by submission to 
arbitration. It must be shown that the re- 
ference to arbitration was either an act neoes 
sary lor, or such as is usually done, in carrying 
on the nusiness of the firm. (Stead v. Salt, 
182of 3 Bing. 101; Strangford v. Green , 29 

: 11 'i Mod - R > bharose V. 

K.ALLU Mal, 22 A. 135 = A. W.R. 1900. 12 fR 
103 P.L.R. 1902 ; D„ 3 8.L R. 6.] 1 *’ 

(63)— Suit to enforce Civ. Pro. Code— Award 
by Ecclesiastical authority,— Even where the- 
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Code of Civil Procedure is in foroo it h*s been 
held that the special procedure relating to 
arbitration and awards is not imperative upon a 
plaintiff, but that he is at liberty to bring a suit 
to enforce an award. (See 4 M.H.C. 119). Much 
more would this bo so where there is no spe- 
cial procedure for the pursose of making awards, 
decrees of Court. An award by Ecclesiastical 
authorities on a secular matter is not exempt 
from the usual rules regarding arbitration. 
MAUNG Pu v u DE WAINDA, U.B.R. 1892 — 
1896. Yol. II, It. 

(64) — Suit to set aside an— Grounds for im- 
pugning an award.— The improper omission to 
take evidence vitiates an award. As stated in 
Russell on the Power and Duty of an Arbitra- 
tor, (7th Ed., 665): “The award may be 
impeached if the arbitrator make bis award 
without having heard all the evidence, or having 
allowed the party reasonable opportunity of 
proving his whole case. There being prima facie 
ground for impeaohing the award because of 
the rejection of evidence, it was incumbent on 
the other side to meet the objection and show 
that it was not well-founded. It is neoessary 
iD a oountry where arbitration iR so frtquently 
abused, to make sure that when a prima 
facie case is established against the validity of 
an award it is conclusively rebutted. Ma 

Than v. MAUNG Pyo. U B.R. 1892-1898, Yol. 
II, '13. [R. . U.B.R. 1897 — 190L Vol. II, 10.] 

(65) — Arbitration — Award of arbitrators — 
Ground for setting aside award — An award 
should not be set a^idu as invalid on tbr ground 
that the inquiry was somewhat perfunctory. 
Had there been an application to examino 
witnesses, and this had been rofused, probably 
this procedure on the part of the arbitrators 
would bavo amounted to misconduot invali- 
dating the award and making tho reference 
voidable. The faot that tho Buddhist law as 
administered in our Courts was not followed is 
not a good ground for setting aside tho p-ward. 
(18 I. A. 72. R) The faot that the award does 
not follow striot law as to the fraotions of 
partition is not k good ground for putting aside 
the award. It is often desirable that parties 
should resort to arbitration rather than come to 
Court. Tho arbitrators have local knowledge. 
The parties, their witnesses. «nd the arbitrators 
oannot fail to be usefully influenced by public 
opinion in t.beir village, and such arbitration 
often affords a better means of getting at the 
truth of faots than a suit in a Court of law. It 
is therefore on this ground undesirable to lightly 
Ret them aside. Moreover, the agreement to 
refer to arbitration is a oontraot, and the award 
in the absence of good cause must be treated as 
a part of the oontrad. MA YU v. Ma KALAMA, 
U.B.R. 1892-1898, Yol. II. 18. (9 A. 253, R.) 

(66) — Arbitration— Award of arbitrators . — 
Where a reference to arbitration was made to 
four elders and no provision was made that, in 
oase they did not agree, i ho award of a minority 
or of a majority should be binding, the award, 
unless made by all four elders, oould not be 
enforced. MAUNG KAN v. Ma HMWK CHON, 
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U.B.R. 1892-1896, Yol. II, 18. [F., 2 L.B.R. 
106;R., U.B.R. 1902 — 1903, Vol. II, Arbitration 
1 ; U.B.R. 1897 — 1901, Vol. II, Arbitration 5. 

(67) — Arbitration — Award of arbitrators.— A. 
contract was made by the parties to refer the 
matter in dispute to three arbitrators, who were 
named, and it was provided that in oase there 
was disagreement, the decision of the majority 
was to be binding on the parties. One of the 
arbitrators refused to have anything to do with 
the arbitration, and the other two, acting by 
themselves gave a decree in favour of the 
plaintiff-respondent in this oase. It appears 
that tho Judge considered that the clause pro- 
viding that the decision of a majority of 
the arbitrators should be biudiug made is 
of no oonsequenoa whether one of the arbi- 
trators refused to aot or not. The Distriot 
Judge before whom the oase went on appeal 
took the samo view Held, that an enquiry 
and deoision by two of those persons in the 
absence of tho third must be invalid. The 
enquiries, arguments, influence, and opinion of 
the absent arbitrator might be most material 
to the cause of, at any rate, or.e of the parties 
to the reference. Although tho opinion of the 
majority was to prevail, all were to arbitrate, 

• hat is, to take part in tho enquiry and deoision, 

Maung Rye v. Maung Tha Zi Aung, U.B. 
K 1892 — 1896, Yol. II, 19. 

(68) — Limitation.— A general reference to 
arbitration in Upper Burma doea not neces- 
sarilj include a power to throw out a claim on 
the preliminary point of limitation unless the 
matter is expressly provided for. But if the 
rcferonco can be taken as including the power 
of determining a preliminary point ol limita- 
tion, there would still be an implied under- 
standing that tho question would be decided 
under tho law in force in the country and not 
under a foreign or obsolete law. Unless it is 
shown to bo otherwise it oould not bo in the 
contemplation of parties that their rights 
should bn adjudicated upon in acoordauoe with 
tho provisions of anv law other than that of 
the land. MA MlN IvU v. MAUNG THA NYUN, 
U.B R. 1892-1896, Yol. II, 9. [R , 2 L.B.R. 
110, U.B.R. 1897—1901, Vol. II, 24.] 

(69) — Act TV of 1640 (Bengal, award under 

— Its nature— Setting aside of. — Tho award of 
a Magistrate undor Act IV of 1910 (Bengal) on 
the faot of possession is oonolusive on the point. 
The only way of setting aside the award is by 
proof of title. SH1B CHUNDER MULLICK v. 
Modhoo-soo DUN CHATTERJEE, 1 W. R. 
349. [F., 9 C.L.R. 305.] 

(70) — Act IV of 1S40 — Award under Act bars 
recovery of property attached in execution — 
Where there has beeu an award under 
Aot IV of 1840 (Bengali, held that it was a 
bar to the recovery of property attached in 
execution of a decree aud that it obliged a 
party to bring his suit to set aside the effeot of 
that award within three years from the date 
of that award. SHEIKH JAINNOO DDERN 
AHMED V. AMEEROONISSA. 2 W. R. 182. 
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(71)— Award may be set aside in arbitration 
case if umpire has been appointed without con- 
sent of Court and parties. MABABEER MlSSER 
v. Juggdr Nath Misser, 23 WR. 11. 

„ ( 72 ,). Filing of award by arbitrator— No 
. a PphcaUon.” The aot of an arbitrator, in hand- 
ing an award to the proper officer to be filed 
!B notan “ application ” within the meaning 

7 ° r n ^ ct : Roberts v. Harrison, 

«B. i!r. 78 i • lR - 8a - 492 - 8a - 

(73) — Decree in form of award— Appeal— 
Procedure.— Thors is no appeal Irom a decree, 
which is passed in terms of the award, except 
in the cases mentioned iu the Aot. Applica- 
tions for extensions of the period for the sub- 
mission of the award and orders thereon should 
be in writing. The Court should review its 
proceedings on the application of a party, pre- 
judiced by the action of the Court, in curtailing 
the legal period in which objections to an 
award are to oe delivered. MONJI PREMJI 

« m rq ** ALI T Y A KI £ KoYASAN KOYA HUJI, 

3 M. 99. [R„ U.B.R. 1897 — 1901, Vol. II, 24.] 

(74) — Ctu. Pro. Code . ss. 622, 525 and 526.— 
The refusal to file an award, on an application 
under s. 525. Civ. Pro. Code, is an order and 
not a decree. No appeal lies against it, but 
the High Court can interfere under s. 622. 
[< Overruled, 27 M. 255-14 M.L.J. 356.1 An 
award in which the invalid portions are 
independent of, and separable from, the valid 
portions, is perhaps enforceable but not by 
summary proceedings under s. 526. Mana- 
VIKRAMA v. MALBICHERRY KRISTNAN 

^- B A U w^ 3 n M68 ' [*.27A.626-3 A .LJ. 

t 16 QT^*^> N n 1905, 86 ’■- Cows - 22 M. 299 ; R„ 7 

B.316, 7 B. 341, 2 C.L.J. 80.] 

(75) — Civ. Pro . Code, 1882, ss 508, 514 , 521 

5.T s j' 3 [ 8 ; 15 * llcw Code)— Award made 

after time fixed by Court , validity of .— S. 508 

is not merely directory, but is mandatory and 
imperative ; for, otherwise, e. 521 whioh declares 
that no award shall be valid unless made within 
the period allowed by the Court, would be 
rendered inoperative. Under s. 514, the Court 
has power to extend the time for the delivery 
of the award, only so long as the award is not 
completed. The Court is not competent to 
exercise that power after the award was made 
and delivered. An award made after the time 
fixed by the Court for the delivery thereof is 
invalid. (8 A. 548, Appr.) The fact that the 
Court happened to pass a decree on such an 
award oannot be taken as affording a presump- 
tion that an extension of time bad in faot been 
given. The Court ought to take judicial notioe 
of the invalidity of the award, notwithstanding 
thatneither party has taken any objeotion there- 
to. Raja Har Narain Singh v. Chaudh- 
RAIN BHAGWANT KUAR, 13 A. 300 PC. = 18 
I.A. 53 = 6 Sar. 14. [*•., ] 5 M. 384, 2 N.L.R. 

91 J Cons., 16 B. 263 ; Appl 13 A. 400, 14 A. 
347, 25 C. 141, 34 C. yd 1 = 11 O.W.N. 959- 
6C.L.J. 237 ;R., 22 M. 22. 14 C.P.L.R. 42, 

8 O.W.N. 916, 84 P.R. 1901-112 P.L.R. 1901, 
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w M l°iT A yp* 1903 ’ 205 > 31 C. 849 = 8 C. 
W N. /05, A. W.N. 1905, 47-27 A. 459 = 2 A 

L.J. 201, 7 Bom. L.R. 688, 33 C. 498, 2 N.L 

R. 121, 89 P.R. 1907, 30 A. 169 = A. W.N. 1908 

A L J * 144 * 3 S.L.R. 106; D , 14 a’ 
343. 119 P.L.R. 1902-88 P.R. 1902, F.B.] 

(76) - Ciu. Pro . Code, s. 525- Suit on award. 

When a plaintiff’s application to have an 
award made a rule of Court is opposed by 
one of the defendants, ana he is reierrtcl to a 
regular suit, and a suit is brought in the alter- 
native on the award and on the merits, he must 
not be allowed to withdraw ins prayer lor a 
decree on the award, as he mubt succeed or 
fail on it, and, if it is not unenforceable, a 
! ^ eorte should be passed in terms of the award 

Narasayya V. Ramabadra, 15 M. 474. fR.’ 
19 P.R. 1907 = 46 P.L.R. i907.j 

(77) — Jurisdiction to examine award on 
grounds other • than those specified in ss. 520 and 
521 Civ. Pro. Code , 1682.— ’The Court has 
jurisdiction to inquire into the genuineness of 
an award or its validity on grounds other than 
those specified in ss. 520 and 521 of the Civ. 
Pro. Code. CHINTAMALLYA v. THADI Gan 

GIREDDI, 20M. 89-7M.L.J. 61. [ F . 1 6 M 

p- 3 * l 74, 29 B * 621 » i 13 C.P.L.R. 53’ 
275 P ] R ' 1901 = 112 P,L,R * 1901 ; - D ** 13 M.L.j! 

(IS)— Award purporting to be considered 
award of arbitrators- Award really representing 

only settlement agreed to by parties.- Where an 
award purported to be the result of a judicial 
consideration by the arbitrators themselves of 
the issues which they formulated on the state- 
ments of the parties and on the depositions of 
certain witnesses, whereas it was found that no 
evidence was taken and the arbitrators did not 
holo any sittings at all, and that the award 
was only an adoption of a settlement arrived at 
and signed by the parties to the reference, held 
that this did not prevent the award being valid 

and binding between the parties. Gobardhan 
Das v. Jai Kishen D/ s, 22 A. 224 — A W w 
1900,52. [R., 1 b.L.R. 160.] * 

(79 ) -Civ. Pro. Code, 1832, ss. 520, 521, 526 

Award, when Court could refuse lo flip 

8 526 of the Civ. Pro. Code, requires ?bat not 
onJy should one of the grounds' mentioned in 

fcahl 6 i«bp°d r 5 A bQ all 1 eged ' but must also be es- 
tablished.^ It is only when the alleged ground 

has been shewn,” that is, proved to the satis- 

acticn of the Court, that the Court should re- 

fuse to file ^ ^ard J^GAN NATH v. MANNU 

LaL, 16 A. 231 — A W.N 1894,60 (9 C 

6 B. 663. F.; 10 C. 74, 9 C. 557 ,Diss.) fk 

116 A ’i^Vp 8 T A r 42 v i 18A ‘ 414 = A -W.N. 1896, 
116, 13 C.P.L.R. 53.] 

( 80) --Cit;. Pro. Code, Ss. 510, 521, 525, 526 
Application to file award— Court fee.— An 

application for enforcing an award under s. 525 
Civ. Pro. Code, is not considered a suit, though 
it is to be numbered and registered as a suit, 
and might be stamped as an application. 
PALUT BHAGUT V. MONOHUB BHAGUT, 13 
C.L.R. 171. 
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fflM — Civ. Pm. Code, Act VIII of 1859, 

— Award —Summary enforcement of rights 
arising under award. —Rights arising under an 
award are on the gam© footing ag other rights 
exceot in so far as th© Legislature ha* otherwise 
provided ; and the provision in the Civ. Pro. 
Cod© of 1859, enabling a summary enforcement 
of such rights, contained uothing indicating an 
intention to bar the ordinary remedy by suit 
when an application for the summary enforce- 
ment had been mado and refused. KOTA SEE- 
TAMM A v. KOLLIPURLA 900BIAH. 8 M.H.C. 
81. [It , 31 C. 213. 18 M. 423. F.B.] 

( 821 — Withdrawal of party, no ground for 
refusing to file award — Appeal — Lower Court 
ordering award to be filed. — Revocation of 
assent by one of the parties to an award is not 
a sufficient caus° for rofuaing to file the award. 
(3 M H C. 183, F ; 12 M.t.A. 112, Appr.) [ F . , 

8 M H O. 46 ] No appeal lies from the order 
of the Civil Court ordering an award to be filed. 

Santaiya v. Ramaraya, 7 M H.C 257. 

(83) — Award of arbitrators directing partition, 
signature of parties by way of assent to — 
Chargeable as instrument of partition . — An 
award of arbitrators directing division of pro- 
perty between plaintiff and defendant in this 
ease, who stood in the relation of nephew and 
uncle, happened to bo signed by the arbitrators 
and by the interested parties by way of aseent 
to its terms. The award so signed was held to 
amount to an instrument of partition and to 
be chargeable with stamp-duty accordingly. 
AMARSI v. DAYAL, 9 B 30. [F. f P.L.R. 
1900, n. 459 ; R., 6 C.P.L.R. 95, 160 P.L.R. 
1906 ] 

(84) — Hindu law —Disqualified heir —Inherit- 
ance. — A person who is not a party to p.n 
award, is not bound by it, and cannot claim 
any benefit under it. An award which is 
manifestly against the law cannot deprive a 
person of his legal rights nor oenfer on him 
rights which the law do©s not give him. An 
award which decides a right, of inheritance in 
favour of a person disqualified under Hindu 
law. as against another person assenting to 
suoh award, ©anuofc be construed into a gift by 
the latter to the former, for there oould bo 
no gift of property whioh is decided not to 
belong to the donor. A person, not. a party to 
an award, oannot be said to be represented in 
it, by his brother who has been adopted intn 
another family. GaNGA Sah.AI v. HlRA 
Singh, 2 A. 809, F.B. 

(85) — Award directing execution of convey- 
ance of immoveable property — Attachment after 
filing aioard — Decretal order enforcing award 
— Execution of conveyance in pursuance of order \ 
— Private alienation — Civ Pro. Code, 1877, 
s. 276 — By the Full Pinch. — Where subsequent 
to the passing of an award direoting the execu- 
tion of a deed of conveyance of cortain immovo- 
able property, suoh property is attached in 
execution of a deorco, the execution of the con- 
veyance in pursuance of a deorefcal order passed 
by the Court in accordance with the award 
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subsequent to the attachment, is not a private 
alienation of suoh property (within the mean- 
ing of 8. 276) whioh would be void as against 
a olaim enforceable under the attachment, 
QUARBAN ALI v. ASHRAF A LI. 4 A. 219. F.B, 
(N.W.P., 1869. p. 81, Appr.) [R., 52 P.L.R. 
1905.] 

(86) — Refusal to file award under s. 525 , Ciu. 
Pro. Code 11882) — Effect — Contention that an 
award was invalid for the party , in whose favour 
it was made, never applied to file it, not sustain- 
able.— The refusal of an application for the fil- 
ing of an award, under s. 525. Civ. Pro. Code, 
merely leaves tho award to have its ordinary 
legal validity ; and it cannot be contended that 
an award is not to be relied on as a defence in 
a suit relating to the subject matter dealt with 
by it only, because such an application has not 
been granted. Whero separable claims, namely, 
a claim to share property by right, of inheritance, 
and a claim for the office of lambardar, had 
been disposed of, on the reference of the 
present parties, without the intervention of a 
Court, bv the award of an arbitrator between 
them, aod an application und?r r. 525, Civ. 
Pro. Code, had been rejected, for tho reason, 
among others, that the claim for the office of 
lambardar was not a matter of civil jurisdiction, 
held, however, that the present suit, whioh was 
based on the olaim to share property by right 
of inheritance, wa< barred by the award made, 

Muhammad Newaz Khan v. alim Khan, 
18. G. 414, P C. -18 I. A. 73 = 6 Sar. 26. [F., 

11 Bom. L.R. 20. 33 R. 401 = 11 Bom. L.R. 
406, 13 M L J. 275 ; Appr., 14 M.L.J. 856; 
Cons.. 25 C. 767. F.B.; R , 17 A. 21, F.B. = 
A. W.N. 1894, 187. 28 A. 21 = 2 A.L.J. 450 = 
A.W.N. 1905, 165.9 O O. 205,33 C. 881=4 
O.L.J. 162, 4 L.B.R. 130 ] 

(87) — Award on one point only — Remission to 
abitrator— Refusal by him to act— Procedure , — 
Where plaiutiffs and defendants claimed under 
tho same landlord and tho question between 
them was which of tho two had the better title 
to the land in dispute, the case cannot beoon- 
oluded by the arbitrator’s finding upon the 
question of possession alone cut of the several 
points referred to him, and a Court will be 
aoting riRhtlv, on the arbitrator refusing to 
complete tho award, in deoidinc the oaso itself. 
JAN ARDEN MUNDUL DAKNA V. SAMBHU 

Nath Mundul, 16 C. 806. 

(83) — S. 522, Civ- Pro. Code, 1S82— Illegal 
award— Appeal. — An appeal will lie from an 
award, whioh is illegal and void ab ini/io. 
SATURJIT Pertab Bahadoor 8AHI V. DUL- 
HIN BULAP KOER. 21 C 469, (17 B 357. R.) 

[F., 1 Bern. L.R. 261, 2 N.L.R, 81 ; R. t L.B. 
R. 1893—1900, 548, 112 P.L.R. 1909 = 84 P.R. 
1901. 5 O. C. )8. R ] 

(89)— Decree, construction of — Assignment of 
' villages forming part of an impartible estate — 

! Afninfenance of a junior member of a joint 
1 Hindu family — Agieement — Decree founded on 
arbitration-award— Revnue payable by xohom 
and local rates and cesses by whom — The Privy 
Oounoil refusing to set aside an agreement for 
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maintenance made between two branches of a 
family , held, by the true construction of a 
oertain deoree (founded on the award of arbitr- 
ators, between a talukhdar— owner of an impar- 
tible estate and head of a joint Hindu family— 
and a member of a junior branch of that family)! 
whioh deolared the talukhdar’e ownership, and 
the assignment by him of oertain villages to the 
junior member, free of liability in respect of 
revenue, and which was the foundation of tbe 
title of either party, that the profits at the 

villages assigned belonged to the junior mem- 
ber, that the revenue was to be paid as between 
the two, by the talukhdar with subsequent 
enhancements without benefit to him from the 
inorease in tbe yield of the land assigned, and 
that the local rates and oesses should be paid 

by the junior member himself, LOKNATH v 
Bissessar Nath. 27 C, 103, P.C. = 26 I A 
268 = 7 Sar 569, [R., 31 0. 111 .] 

(90) — Award of arbitration -Time to file 
—Limitation Act (XV of 1877 ,) art. 176 —A 

party to an arbitration should have a period of 
six months to enforce the award, under s. 525 
of the Civ. Pro. Code, from the time he is in 
a position to enforce it DuTTO 8INGH v 

Dosad Bahadur Singh, 9 C. 373. 

(91) — Application to file award in Court , 

dismissal of— Civ. Pro. Code, ss. 525 , 526.— On 

an apphoation made under s. 525 of the Civ. 

Pro. Code for filing an award in Court, if it 

appears that there is a reasonable dispute 

between the parties on any of the grounds 

mentioned in ss. 520 or 521, the application 

Should be dismissed. ICHAMOYEE CHOWDH- 

RANEE v. PROSUNNO NATH CHOWDHRI, 9 C 
557. 

(92) — Remission of aviard to arbitrators for 

re-consideralion- Neglect of arbitrators to comply 
With orders of remission. — Where an award was 
remitted to the arbitrators for re-oonsideration 
with an express injunction that a full inquiry 
was to b9 made aud where the arbitrators took 
no evideuoe, but made their second award 
merely on the strength of a local inspection. 
Held that the award so made as above desoribed 
must be set aside. SUJAN RAI v. JHABBA. A. 
W.N. 1893, 43. [R., 18 A. 422.] 

(93) ‘Decision of Collector under butwara 
law not award. -The decision of a Collector 
undec the butwara law is not an award within 
the meaning of Aofc XIII of 1848. PULTOO 

Roy v. Greedharee Singh, W R. F.b. 12 

. (94)— Suit to set aside an, made without 
intervention of Court— Cause of action. —There 
ia nothing in the section of Ch. 37, Civ. Pro. 
Code, whether s. 325 or another, permitting a 
suit to set aside an award. The suit allowed 
by s. 325 is one to file an award, which is a 
different thing. The question is whether under 
the ordinary oommon law or any speoial enact- 
ment a suit will lie to set aside an award made 
without the intervention of a Court. The 
Speoifio Relief Aot. Chs. IV and V set out 
oertain oases in whioh contracts may be rescind- 
ed or cancelled ; but nothing is apparent whioh 
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would bring this award within suoh classes 

alarrfT Ifendea vourismadeto enforce the 
award by suit or otherwise, a oause of aotion 

Tnl ° r th ® SUit m,y he resisted. Mi 

1900, 480 V ' EIN THA ' L BlR> 1893 ~ 

be °' der dlrcctin 0 award to 

?^ ee made u 2>on award -Civ. Pm 
Code. ss. 5~0 521. 525, 526. 622- Objection to 

Sprats 

5 .. ;t r.K sirs 

Con 1 M “ proeeolliD g under ss. 525 and ^“thf 

at- tt 

Mar WTo 

interfere with the deoision of th^l G ° Urt n oan 
where it ha9 actprl in tu °* . ower Court 

diction illegX n iVumin?™' -V' i Ufi9 ’ 

does not oiearly define the power! ol theTh 

BlNDESSURI PERSHAn er BT° Urt lhemstt er. 
PERSHAD toSTft 48 S 2 INGH V - JANKEE 

B>ndln/n e atT!f tL aLd-DecZt^T^e 

Where'a sX ,'s ' pending ' ’ h ™ ard ~ Le9 ^‘P- 

a oase T> T^it iSS 

6HITANATH Biswas * C v aa ar8ltrat,oa award. 

Mookerjee, 3 w R 130. K N Mohun 

( 97 ) S.588. Civ. Pro Code iRfio t, i 

~s % si iit Jud r, of Bigh 

urt'er lA n 7 Pa eHt ' 1865 ri, J ht °J “Ppeal 

Court in h r a S!,J R |C - Judge of the High 
h , the ? e "" e of original civil jurisdie- 
- sing to set aside an award is a judg- 
meut according to cl. 15. Letters Patent and 

Brmn^ 6l TOOLSEE MONEY DASSEE y. 

BUDEVI Dassee, 26 C. 861 = 3 C.W.N. 847. 
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(98 » — Panohayet — Bombay Regulation VII 
of 1827. — An award made by a Panchayet, 
settling a disputed boundary to land forming 
an island, claimed by the inhabitants on the 
respective banks of the river, under oiroum- 
stance?, set aside, as having been made contrary 
to the provisions of Bombay Regulation VII 
of 1827. The deoision of the Sub-Collector, 
appointed by the Government to settle the 
boundary, annulling the award of the Pancha- 
yet, and assigning a boundary, confirmed on 
appeal. THE MOKUDDIMS OF KUNKUN- 

waddy v. The Enamdar Brahmins of 
SOORPAL. 7 W.R. 8 P.C. = 3 M.I.A. 383 = 1 
Suther. 164 = 1 Sar, 292, 

(991 — Judgment in accordance with award — 
Pronouncement of— In ajtpellanf's absence — 
Irregularity — Second award differing from first 
— Legality of. — The objection that an ftward 
was confirmed and judgment, passed in appel- 
lant’s absence if not urged in the lower Court 
cannot be allowed in second appeal as it is 
merely an irregularity and not a fatal error 
where the Court refused to accept the award 
on the ground of its incompleteness and ordered 
to file a second award after investigation, such 
second award, confirmed after thn expiry of 
time for objections, is legal though it may differ 
from the first award. KALA 8INGH v. POHU, 
60 P.R. 1881. 

( lOOf Judgment — Arbitrations — Review. — A 
judgment passed m accordance with itu» award 
of arbitrators i < open to review, BUTA v 
Gjni Das, 111 P.R. 1881. 

(101) — Private aw a rd —Propriety of decree 

thereon under s. 525. Civ. Pro Code, 1877 — A 
private award passed in au arbitration made 
without tho intervention of Court is too in- 
definite to b« converted into a decree under 
B - Civ. Pro Code, 1877. DHARAM Das v. 
AJUDHIA PERSHAD, 77 P R 1832. [R„ 31 

P.R. 1910=11 P, W.R. 1910] 

(102) — Appeal— Award— One of the arbi- 
trators signing blank paper — Arbitrator , absence 
of one, from part of hearing— Civ, Pro. Code , 
(Act XIV of 18H2) % s. 510 — Am appeal lies, 
when there is no award in fact or who:i there 
is a void award. Whoa there was no proper 
compliance wii h the requirements of s. 516 of 
the Code, the award was ineffectual and in faot 
void, and an appeal lay from the deoree or 
judgment based upon tho award made by tho 
arbitrators. 8. 516 of the Code contemplates 
an award in writing properly signed by tho 
persons who make it. Where an award had 
already been made and a judicial deoision 
arrived at, a subsequent embodiment of the 
decision of the arbitrators in certain papers 
whioh already bore the signature of one of 
thorn and was signed subsequently by tho 
others, did not vitiate tho judioial aot of the 
arbitrators. Tho absence of one of tho arbi- 
trators from a part of the hearing vitiates the 
judioial oharaoter of the proceeding. Where 
the absent arbitrator signs a blank paper on 

^ on is written out by tho other 
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arbitrators, the award is void. BENODE Lai’ 
PAKRASI V. PRAN CHANDRA PAKRASI, If 
C.L.J. 143. 

(103) — Arbitration— Submission out of Court 
if revocable — Agreement to refer to arbitration 
if of personal nature — Legal representative of 
deceased party, if and when bound by award — 
Arbitrator, when can make alteration in award 
— Award, completion of, what constitutes — 
Minor, if can enter into submission — Guardian's 
power to submit to arbitration on behalf of his 
ward - Award, effect of — Verbal submission to 
arbitrations affecting immoveable property, if 
valid— Registration Act (III of 1877), s. 17 — 
Registered agreement to refer to arbitration — 
Variation— Evidence Act , s. 92— Pleadings, 
amendment of — Award vitiated, if can be waivd 
— Waiver — Proof, necessary — Incomplete award 
— Su6rmssio7t to arbitration , construction of — 
Award, unreasonableness of — Award , when can- 
not be set aside for not deciding a question.— 
The submission of an ousting dispute, once 
validy made, is not revocable without just and 
sufficient cause, even intheoasoof a submission 
whioh has not been made a rule of Court. 
(12 M.I.A. 112, R .) Agreements to refer to 
arbitration cauuot, therefore, bo rightly deemed 
as essentially of a personal nature, revocable at 
the mere will of a party. Whether a legal 
representative of a deceased party is or is not 
bound by, or entitled to enforce, theoontraot to 
refer to arbitration, depends upon the nature of 
the right whioh forms the subjeot-matter ot the 
reference ; that is, upon tho question, whether 
the right is purely personal or survives to the 
legal representative. If, upon the death of a 
parly to arbitration-proceedings, his represent- 
ative iu interest bcoomos a party thereto and 
proceeds with the investigation, the award is 
binding upon him. When the arbitrator has 
made, or made and published, his award as a 
oomploted instrument, his powor is wholly at 
an end. If after executing the award the arbi- 
trator exeroises a fresh judgment on the case 
and alters the award in any particular, the 
alteration is merely nugatory, and his aot is 
like a spoliation by a mere stranger. Until tho 
arbitrators have finally published their award 
as their dual determination, they may make 
alterations therein. What consitutes a com- 
pletion of the award may depend upon the 
terms of the submission, and upon tho facts and 
circumstances of the individual case. As an 
infant is unable to bind himself by contraot, he 
cannot enter into a submission, which will 
render tho award absolutely binding on him. 
In the oaso of a ponding suit, the Court may 
authorise a submission to arbitration so as to 
render tho award binding ou tho infant. A 
guardian may submit to arbitration on behalf 
of his ward so a9 to bind both himself and the 
ward ; though, where tho guardian is, iu his 
individual capacity, a party to the submission, 
and his interest in the controversy submitted, 
happous to bo adverse to that of his ward, he 
has no power to submit on behalf of his 
ward. An award oan only bind the parties to 
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the arbitration. A verbal submission to arbi- 
tration, as a result of whioh title to immoveable 
property is likely to be affeoted, is valid. The 
allowing an amendment of pleadings is in the 
discretion of the Court but the discretion is 
judioial and uot arbitrary ; and au erroneous 
exercise of it is capable of correction by a Court 
of appeal. Leave to amend ought to be granted, 
unless the party applying is acting mala fide or 
by his blunder has done some injury to his 
opponent which cannot be compensated by 
award of oosts ; otherwise, whether the original 
omission arose from negligence, carelessness, or 
accidental error, the defect may be allowed to 
be remedied if no injustice is done to the other 
side. Though an arbitrator may have been 
guilty of some irregularity in the course of the 
reference, it will not vitiate the award, if the 
oonduct of the parties be such as shows that 
they have waived any objection on account of 
it. The waiver must be olearly made out, and 
the party must be shown to have full knowledge 
of the defect which he is said to waive. 
The arbitrator must be careful to see that his 
award is a final decision of all matters requir- 
ing his determination, and his failure to deter- 
mine any of them may completely vitiate his 
award ; this would be specially the result 
where there is such a connection and interde- 
pendence between tbe various matters covered 
by the submission that the decision and dis- 
position of some of them only, to the exclusion 
of others, would operate to produce injustice 
between the parties. But this principle has no 
application, if the submission can be construed 
to empower the arbitrator to make several 
awards. Au award is none the less final, though 
it does not execute itself or preclude all future 
controversies ; if it leaves nothing to bo done 
but the performance of some ministerial act, 
it is not faulty for want of such ficality and 
certainty ; the principle applicable is cerium 
est quod cerium reddi potest. (That is suffi- 
ciently certain which can be made oertain). 
The Court is p-lways reluctant to entertain 
the objection that the award, as distinguished 
from the submission, is unreasonable. An 
award will not be set aside if the question undeoid- 
ed was not notified to the arbitrator as a matter 
in difference or the parties showed by their 
oonduct that they did not mean him to decide 
it. RAMJI Ram v. Salig ram. 14 C L J. 183. 

(104) — Decree in accordance with award — 
Appeal. — Where the judgment of a Court is in 
accordance with the award, it is not appealable. 

Jagmandar Das v. Piari Lal, A.W.N. 
1881, 17. 

(105) — Sch. II, r. 20 ( = Civ. Pro. Code, 1877, 
Ch, 37 and s. 525) — Filing private aivard — 
Amendment of plaint taking case out of scope of 
Ch. 37 — Appeal. — Where, on an application 
to file a private award in Court under s 525, 
Civ. Pro. Code, 1S77, the Munsif ordered the 
applioant to amend the plaint, after the first 
hearing, misunderstanding the provisions of 

. 525, by whioh amendment the case was taken 
ut of the soope of s. 37, Oiv. Pro, Code, held 

C II— 23 
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that, under the oircumsfcances, an appeal lay 
from the order of the Court of first instanoe. 

Ganesh Lab v. Narayan Das, A.W.N 1881 

29. ’ • 

(106) Award declaring title — Subsequent 
suit for possession— Period of limitation.— An 
award which only establishes the right of the 
plaintiffs to certain shares without directing 
that possession should be given in accordance 
with its provision, cannot operate orbeenforoed 
as a decree. In a subsequent suit for possession, 
the award oan be used as the evidence of their 
right, but caonot extend the period of limita- 
tion. MOHAN v. MOHSIN AU, A.W.N, 1881, 

I V • 


(IU7 )— Arbitration— Compromise by parties 

before arbitrator Award on compromise — 
Decree on award- Civ. Pro. Code, ss. 521, 522 
Appeal. Where an arbitrator passes an 
award in accordance with a oompromise to 
which the parties to tbe arbitration had agreed 
and a decree is passed on the award by the 
Court under s. 522, Civ. Pro. Code. 1882, such 
oecree is not open to appeal. Deonarain 
RAI v. vAISRI Rai, A.W.N 1885, 259. 


uuo," siwuras, power Of Courts to question 
Legality of. Courts of Justice, iu dealing with 
arbitration. award?, are not in the position of a 
Court of appeal or revision, nor are thev oalled 
upon to consider whether such adjudications 
are consistent with their own views of the 
rights of the parties which became the subject 
of arbitration. The Court can interfere with 
the award only on the ground cf corruption or 
misconduot, or other oiroumstances similar in 
nature to these mentioned in ss. 520 and 
521 of the Civ. Pro. Code, 1882, and well 
recognised as constituting sufficient reasons for 
setting aside arbitration awards. PARMESHRI 
v. LACHMIN, A.W.N. 1884. 148. 


(109)— Civ. Pro. Code ,s. 522 -Award— Decree 
in accordance with award— Award bad in law— 
Appeal.— A submission to arbitration provided 

for the appointment of two arbitrators, one to 

be chosen by each party, and au umpire ; and it 
was further provided that in case of a difference 
between the arbitrators “the opinion of the 
arbitrator with whom tbe umpire agrees shall 
be considered conclusive.” At the last sitting 
of the arbitrators an application was made for 
an adjournment on the ground of the illness 
of one of the parties. No order was passed upon 
this application ; it was simply recorded. The 
umpire thereupon requested the arbitrators to 
record their opinions separately or jointly 
and make the same over to him th* same day 
at or before 4 o’clock. The defendants’ arbi- 
trator left the meeting, and did not record any 
opinion upon the subject-matter of the arbitr- 
ation ; but it did not appear that there was any 
disagreement between the arbitrators. The 
plaintiffs arbitrator recorded an opinion, and 
the umpire, apparently without communicating 
with the other arbitrator, accepted that opinion 
and submitted an award, upon which a deoree* 
was passed. Held that this was no award in 
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law. end that an appeal would lie from a decree 
parsed in accordance with it. HAFIZ-ULLAH 
v. RAHMAT-ULLAH, A. W.N. 1903, 159. 


(110) — Arbitration — Award — Circumstances 
necessary to render an airard complete and effec- 
tual — Publication . — In India, as in England, 
it is necessary to the validity of an award that 
it should be Dot only signed and executed by 
the person making it, but also published. By 
publication is meant, generally speaking, a deli- 
very to some of the parties to the award ; and 
probably a holding of it by the arbitrator after 
notice to the parties for the purpose of delivery 
might be held to effectuate the award . FATIMA 
KUBRA BiBI v SAHA WlLAYAT HUSAIN, A. 
W.N. 1899, 30. 

(Ill) — Suit to recover money due under an 
awards Suit to recover unsecured debt — Limita- 
tion — Act A V of 1877 (Indian Limitation Actl , 
sell. II, art. 113. — Held that an award on an 
arbitration for the divisiou of the property of a 
deceased person amongst his heirs, by which 
award it was provided that certain specified 
persons amongst the heirs should become liablo 
for the payment o( a certain specified debt due by 
the deoea«od, did not give the creditor a fresh 
cause ofaotion based on the award for the recovery 
of such debt, but at most a fresh starting point 
for limitation in respect of a suit to reoover it. 

Gopal LaljI v. Raman Lalji, A. W.N. 1897 
144. i5 A. 263, 16 A. 3, R. <C Diss.) 

(112)— Merc dissatisfaction does not render an 
award ineffectual— Agreement to repudiate.— 

Held that an award ba9 the force of a binding 
contract or final judgment unless there has been 
an agreement to repudiate it, the mere expression 
of dissatisfaction with it by both the parties, 
being insufficient to render it ineffectual! 
POKERDAS V. BOLUMAL, 1 S.L.R, 236. 


(113) — S//t* to enforce— Award— Suit for the 

enforcement of an award— Specific performance 
Specific Relief Act , ss. 81, 30 —Where in suit 
on an award to reoover a certain sum of money 
allowed by the arbitrator, it was contended 
among other things that having regard to bb. 2l 
and 30 of the Specific Relief Act, the plaintiff 
was not entitled to have the award enforced : 
Held, that the objootion proceeded on the as- 
sumption that the suit was one for speoific per- 
formance, which in fact it was not ; but it was 
a suit for the reoovery of money and for relief 
incidental thereto. FARDUNJI v. jAMSETJI 5 
Bom. L R. 705 = 28 B. 1. [ R. t 19 M.L J. 220.] 


(lU)—Non.deliv< ry of— Non delivery of ver- 
dict— Liability to be sued— Fraud — Defendant 

passed a bond, in 1889, in favour of plaintiff 
payable in two years. In 1893, the plaintiff 
brought a suit on the bond ; but soon withdrew 
it as the parties agreed to refer their disputes 
to the arbitration of defendants 1 to 4, The 
arbitrators delivered no written award ; and in 
consequence the plaintiff brought a suit against : 
the defendants 1 to 5 alleging that the arbitra- I 
tors gave only an oral award and that acting 
in collusion with defendant 5 they omitted to 
give a written award whereby his original olaim 


was time-barred. The lower appellate Court 
awarded plaintiff’s olaim against defendants 1 

to 4,- but dismissed it against defendant 5; 
Held, dismissing the olaim as against defend- 
ants 1 to 4, that they could not be presumed 
to have acted fraudulently merely beoause they 
failed to satisfy the Court that their delay was 
due to the negligence of the parties. SAVAIi- 

APPA V. Devchand, 3 Bora, L. R. 691 = 26 B 
132, 






J PIM- 

conduct of the arbitrator— Dismissal of objec- 
tions— Decree in accordance with the award 
— Incompetency of appeal from such a decree, — 
Parties to a suit nominated a sole arbitrator 
whose appointment was duly confirmed by the 
Court. The arbitrator submitted his award, 
to which the appellant filed a great number of 
objections whioh were all more or less frivolous. 
In some the arbitrator was oharged with 
misconduct, but. on the face of the objections, 
it was perfectly clear that there was no mis- 
conduct within the meaning of that expression 
in the Chapter on Arbitration in the Civ, 
Pro. Code, nor anything that could justify 
the Court in setting aside or remitting the 
award. Those objections wore considered and 
disposed of by the Court, wbioh passed a deoree 
in accordance with the award. From that 
deoree the appellants appoaled to the Chief 
Court of the Punjab, which dismissed the 
appeal on the grounds that the appeal could 
not lie, inasmuch as it did not appear that 
the deoree was in excess of or not in acoordanoe 
with the award. Held, that the deoision of 
the Chief Court was perfectly right. HANSRAJ 
V. SUNDAR LAL. 10 Bom. L R. 581 = 12 C W. 
N. 583 = 7 CL J. 620 = 138 P L. R 1908 = 330. 
648, P C. = 35 I. A. 88 = 80 P.R. 1908 = 99 P.W. 
R. 1908 = 18 M.L J. 266 = 4 M L T 25 = 14 Bur. 

J* £A\, ^ O.C. 40 ; Appl ., 1 Ind. Cas. 

693.J 


(116) Appeal from an award . — An appeal 

does not lie from a deoree propounded under 
8. 522 of tbo Civ. Pro. Code, except in so far 
as the decree may bo in excess of or not in 
accordance with the award. GHULAM JlLANI 

v. Muhammad, 4 Bom. L R. 161. 


(117) Time fared for tiling -Expiry of 
timC' on a holiday— Civ. Pro Code, 1883 , 
n. 0*7.— -When the time fixed by a Court for 
filing an award expires on a day on which the 
Court is closed, and it. is filed on the next day, 
/tr/d, that tho award must bo taken to have 
boon filed within time. MUHAMMAD YUSAP 

v. Karim Bakhsh, 9 P L.R. 1900 . 

(118) Order to file — Amendment of decree — 
Jurisdiction— Civ. Pro. Code, ss. 806, 583 % 

application made under 
s. 525 of the Code of Civil Procedure that an 
award bo filed in Court, tho Distriot Judge made 
an order that tho award be filed and a formal 
order was drawn up to that effoot. The appli- 
cant made an application for execution of the 
formal order (whioh she oalled the deoree of the 
Distriot Judge). Her application waa rejected 
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on the ground that there was no decree capable 
of execution She theu applied to the Court of 
the Judicial Commissioner under e. 206 of the 
Code of Civil Procedure to amend the so-called 
deoree of the District Judge, so as to bring it 
into confirmity with the judgment. Held , 
that the Court had no power to grant the appli- 
cation uuder s. 206 of the Code of Civil Pro- 
cedure, the order of the District Judge having 
been made under s. 526 of the Code, and the 
formal order giving effect to it being in conform- 
ity with the same. Held that, having direct- 
ed the award to be filed, the District Judge 
should, as the next step, have pronounced 
judgment in accordance with the award, upon 
whioh a deoree oould follow under the provi- 
sions of s. 526 read wit h s. 522 of the Code of 
Civil Procedure. Held , further that on the 
application of any of the parties to the suit, 
the District Judge oould proceed to give effect 
to the award in the manner contemplated by 
e. 522 of the Code, GULAB IvUAR v. THAKUR 

Sheo Ratan Singh, 4 O.C 82 .* 

(119) — Award , validity of — Private reference 
— Some of the plaintiff's parties— Stamp, 
want of, objection in second appeal.— An award 
on a private reference, made by some of the 
plaintiffs and the defendants, is binding on the 
rights of the parties to it. The award is not 
invalid od the ground that all the plaintiffs 
were not parties to it. An objection as to want 
of stamp cannot be takeu for tue first t : me in 
second appea 1 . IADU NATH CHOWDHRY v. 

Kailas Chunder Battacharjee, 10 C.L.J. 
$1 = 2 Ind. Cas. $I$ = 37 C. 63 = 1$ C.W.N. 75 

(120) — Construction of document— Award — 
Term in an award granting pre emotion to the 
co-owners over the joint family property— Pro- 
perty sold through Court in execution of decree 
— The condition of pre-emption attaches to 
private and voluntary sale — Court-sale not effect 
ed by the provision.— An award, which effected 
partition of certain family property, provided, 
among other things, that, in the case of a sale 
by any of the co-sharers of his portion of the 
house of residence, he should sell it to his oo- 
eharer for Rs. 1,800, and that he should not 
sell it to an outsider until the expiration of 
two months from the date of a notice in writing 
saying that they (co-sharers) were not willing 
to buy it. The share of one of the co-sharers 
was subsequently sold in execution of a deoree 
against him and purchased by an outsider. 
The other co-3harer then sued to have it declar- 
ed that the purchase at the Court-sale was not 
binding upon him : held that the privilege, 
whioh the award conferred upon the co-sbarers 
of becoming purchasers by pre-emption attach- 
ed to sales made privately and willingly, and 
not to sales in invitum. Vithal NARAYAN 
Karandikar v. Maruti Narayan Kale, 
12 Bora. L R. 582 = 7 Ind. Cas. 663= 3$ B. 
567. 

(121) — Private award — Suit based thereon 
independently of the summary procedure under 
s. 525 , Civ . Pro. Code , 1882 — Limitation for 
such suit— Decree appealable — Award affecting 
property out of British India — Held, that a . 


j suit can be brought upon a private award inde- 
pendently of the summary procedure authorized 
by s. 525, Civ. Pro. Code. 1832 ( = Cls. 20 
and 21 of scb. II to Aot V of 1908), and the 
deoree passed therein is appealable, alohough 
there is no appeal from a decree passed in 

8Ummar y proceeding under Qh. 
XXXVII of the Code ( = scb. II of Act V 
of 1908). The difference between the two pro- 
ceedings is [a) An award can only be filed, as 
the result of a summary proceeding, orovided 
that it, is free from each and all of the defects 
under s. 520, Civ. Pro. Code ( = Cls. 14 and 
15 of soh II to Act V of 1908), and it can only 
) be so faled within six months of its being given. 

; \b) A suit, however, can be well based upon 
i a defective award-the Court having power to 
rectify its defects-and it can of course be 
brought at any period which the law for the 
limitation of suits permits. — Obiter : Held 
ftlso. that an award affecting property in a 
Native State cannot be converted into a deoree 
by a British Indian Court so far as that pro- 
perty is concerned. WAZIR ALI v. SHEIK 
; MULKYAR, 11 P.W.R. 1910 = 3$ P.R. 1910 = 3 

1S8-2 flT 597 = 183 P L R - 1910- <77 P.R. 


- . — ~ ~ uuurui UTJ 

the award-Grounas for setting aside award- 
inequality of benefit under award— Erroneous 
view of law taken by arbitrators.— An award 
which was open to no reproach but which affect- 
ed the interests of a minor, was set aside at the 
minor s instance on the grounds that he (the 
mmnr) denved an inequality of benefit under 
it and that the arbitrators had, in making the 
award, taken an erroneous view of the law. On 
appeal '. — Held, that neither ground was suffi- 
cient to invalidate the award : since the validity 
o the award must be determined in the light 
of the circumtanoes as they existed at its date 
and not as they transpired some years after it 
had been passed by the arbitrators. SAKRAPPA 
Lingappa Heb su r v . SHIVAPPA basappa 

IS^zT) L ' R ’ 984 = 8 Ind * Cas * 647 - ( 2 M.I.a’, 








Ch - '^: YX VII— Award - Finality o^ppeal 

—Revision.— In no case will an appea/ lie 
from a decree passed in accordance with the 
terms of an award of arbitration after objections 
have been heard and disposed of, and no ques- 
tion ars.es under s. 522. But an application for 
revision will he if the Court which passed the 
decree has committed an error i„ procedure or 
misused it, jurisdiction. When the Court 
passing a decree in accordance with an award 
has disposed of all the objections made within 
the time prescribed under art. 156 of the 
second schedule of the Limitation Act, revi- 
sion does not lie on the ground of error in pro- 
cedure for the Court not having considered an 
appl.cation containing further objections filed 
after the prescribed time. Panna LAL v. 

Mussammat Soman, 120 P.L.R. 1902, F.B.= 

8 L P,R ’ ,902 - 1 1908 = 58 P.W.R. 

1907. F.B., $1 [R. 1905 = 63 P.L.R. 1905 ; 
Cited, 92 P.R. 1903.] 
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(124) — Civ. Pro. Code [Act XIV of 1882), 
Ch. XXXVII — Award — Finality of — Powers of 
arbitrators. — A suit for possession, by partition, 
wan referred to arbitration, and the arbitrator 
nominated by the parties was agreed to be the 
“sole arbitrator to decide the matters in dis- 
pute in this euit. including the determination 
wbat joint property, moveable and immoveable, 
of every description, exoept the immoveable 
property, outside British India is to be parti- 
tioned.” The arbitrator finally submitted his 
award on the 29th June, 1900. The Court 
disposed cf objections made by the defendants 
and passed a decree in accordance with the 
award. The defendant appealed to the Chief 
Court and prayed that the memorandum of 
appeal be treated as an application for revision, 
if it should be held that an appeal did not lie. 
It was contended on behalf of the appellants, 
(1) that they submitted to arbitration under 
pressure, unwillingly agreed to the appointment 
of the arbitrator, and the submission to arbi- 
tration was therefore bad, (2) that the Punjab 
Courts had not jurisdiction to entertain the 
suit, and the reference to arbitration was 
therefore void, and (3) that costs should not 
have been decreed against them. Beld, (l) 
that the objections now taken, that the ap- 
pellants submitted to arbitration under pres- 
sure ; that they unwillingly agreed to the 
appointment of the arbitrator, and that the 
submission to the arbitration was bad, were 
not taken in the original Court, and could not 
be taken on appeal. The object of taking 
these objections was to set aside tho Award 
and to allow them to be taken for the first 
time on appeal would be to defeat the provi- 
sions of art. 15b, sch. II of the Limitation Act. 
(2) That an appeal did not ho on the objec- 
tions taken in the original Court. (3) That the 

was seized of tho whole matter ip 
dispute between the parties, except so much 
as was specifically excluded, and the question 
whether the suit was competent was one of 
tho issues in tho euit, and was as such 
referred to arbitration. The fact, that tho issue 
as to competence was framed and deoided by 
the original Court before tho submission to 
arbitration, did not affect the arbitrator's com- 
petence to decido it as one of the issues 
between tho parties, and tho arbitrator wa<* 

KLS. fc ° a “ ‘? ward 0,1 point. 

.4; That the Civ. I ro. Code contains no manda- 
tory provision as to reference similar to 
that as to the award boing made within the 
period allowed, and the appellants oould have 
objected that there had bceu no reference to 
arbitration, and their failure to do so did not 
entitle them to appeal on the ground. (5) That 

to arbitration 

provided that the costs should abide tho result 
of the finding of the arbitrator. It had not 
been shown that the deoieo for costs was not 
in aooordanoe with tho award. (G) That the 
reasons for holding that the objeotion on tho 
ground that there was no reference to arbitra- 
tion oould not be entertained on appeal applied 
equally to the application for revision, and on 
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the finding that there was a reference to arbi- 
tration, an award and a decree in accordance 
with that award, whioh the Court below had 
I no alternative to passing, the application 
to set aside the award having been refused 
do revision lay. (25 P. K. 1902, li.) Per 
Anderson , J. — The whole case was referred 
to the arbitrator. He was competent to decide 
the question of jurisdiction whioh had not been 
finally decided before the reference to arbitra- 
tion. As regards revision, held, that no 
application lay, the original Court not having 
failed to exercise a jurisdiction vested in it by 
law or having acted illegally or with material 
irregularity in connection with the case. Per 
Kensington, J.— Tho original Court had found 
in faot that there was no misoonduct, and with 
the decree based on this finding the Chief Court 
had no authority to interfere either by way of 
appeal or revision. 8ETH HANSRAJ v. GANGA 

Ram, 119 P.L.R. 1902, F.B. 

(125)— Decree in terms of award, appeal from 
— Arbitrator , misconduct of— Award, grounds 
of setting aside— Civ. Pro. Code, ss. 521 and 
522— Appeal.— Held , that a decree, whioh is in 
terms oi an award, is not appealable on the 
ground of the misconduct of the arbitrator. 
The terms of s. 522, Civ. Pro. Code, seem 
to require that a distinction shall be drayn 
between an award whioh has no legal effect 
being void ab initio, and an award which has 
legal effeot unless and until it is set aside on 
any ot the grounds mentioned in ols. (n) 
(l>), or (ci of s. 521, Civ. Pro. Code. The 
award referred to in the final words of s. 522, 
P-viding that there shall be no appeal from 
the decree, except in so far as it is in exoess of, 
or not in accordance with, “ the award,” 
clearly includes an award whioh the Court 
which passed the decree has been afked to set 
aside on some one or other of the grounds 
mentioned in els. In), lb), or (c) of s. 521 and 
which tho Court has refused to set aside on 
the grounds on whioh it was asked to do so. 

I he deoree referred to clearly includes a deoree 
whioh has followed on a judgment in accord- 
ance with such award. Where therefore the 
Court has refused to set aside an award on the 
grounds mentioned in ols. (q), (6) and (c) of 
s. 021 and has given judgment in accordance 
wuh the award, the deoree whioh follows on the 
judgment so given is ono from which no appeal 
ies, except in so far as the decree is in excess 
'J' ! ' ot ,n ncoordanco with, such award. 

jagan Nath v. Gajadiiar, 5 O.C is. 


..f* 2 ®) Of arbilrators-Ko application for 
filing it m Court— Whether it can be pleaded in 
subsequent suit - Dceds-Material alteration 
aftet execution and without priviti/ of qxirty to 
he affected by it, effect of— Deeds which have a 
continuing effect, and deeds taking effect at once 
—Distinction - Costs — Ed ief given 'to plaintiff 
not being that which he claimed -Practiced 
An award of arbitrators can none the less be 
pleaded in a subsequent suit, and if valid 

to, though no application 
for filing it m Court has been made, or such 
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application has been unsuccessful, if its valid- 
ity has not bean actually pac in issue on such 
application. (18 0. 414, P.CF.) A material 
alteration made in a written instrument after 
its execution and without the privity of the 
party to be affeoted by it, prevents the party in 
whose custody the instrument has been, from 
making any use of it at all. <12 C.P.L.R. 33, F.) 
But there is a distinction between those deeds 
or clauses of a deed whioh have a continuing 
eSeot, or are executory, suob as a oovenant to 
pay a sum of money, and those which produoe 
their full effect at the instant of execution, 
suoh as a a conveyance of land. For no oase can 
be found in whioh a deed or olause of a latter 
nature has been prevented from taking effeot 
because the deed was altered after execution, 
so that an altered deed may be given in evi- 
dence to prove any effect produoed by it in its 
orginal form at the instant of its execution, or 
of any right whioh existed aliunde , and of 
which it is evidenoe. (25 A. 5S0, F.) Iu a suit 
brought by the plaintiff against the defendant 
the relief given to the plaintiff was not that 
whioh he claimed, held, each party should 
bear his own costs throughout. GANPAT v. 

Ramakrishnapuri, 6N.L R. 1=5 Ind. Gas 

423. 

(127) — Suit on award — Want of jurisdiction 
in arbitrators can be pleaded — Binding charac- 
ter of ^ award— Award operates from us date — 
Award directing partition effects severance at its 
date. — In a suit to enforce an award, it is open 
to the defendant to urge and 6how that the 
award is not binding upon the parties for want 
of jurisdiction in the arbitrators. An award is 
equivalent to a judgment, whether it has passed 
into a decree or not, It is biudiDg upon the 
parties. When it direots partition to be effect- 
ed, it dissolves the joint family ; and from the 
moment of it3 date, it severs their joint in- 
terests. Bhaurao Jivaji Tivle v. radha- I 
bat Laxaman Jivaji, ii Bom L R 403 = 33 
B. 401 = 2 Ind. Cai 431, (18 C. 414, 11 bom. 

L R. 20, F.) 

(125) — Arbitration — Construction— Various 
pieces of evidence held admissible — Award filed in 
Court six months after passing of Oudh Estates 

Act , 1869. — Oq the coustruoiiou of an award 
made by a body of Oudh taluqdars, original 
grants by a talukdac to a younger member of his j 
family and the holding for three generations in 
succession by the descendants of that member of 
land iu lieu of maintenance, were held to justify 
the presumption that suob grants were intended 
to be absolute. The various pieces of evidenoe 
that were held admissible were. — ia) Certain 
old pattahs (granted previous to the Mutiny) 
ware releveant as anoient documents coming 
from proper custody. ( b ) The state of possession 
whioh followed upon the grants made by the 
pattahs, io the absenoe of any clear words 
of limitation in them, was relevant evidenoe 
on the question of their construction, (c) In 
construing the final award direoting the right 
of maintenance to the youDger branch to 
(Continue as bsfore, it is legitimate to refer, not > 
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only to evidence of antecedent possession bear- 
ing upon that point which is independent of the 
proceedings in the submission, but to those 
^wisi-judioial acts of the arbitrators upon which 
their ultimate award was based. Though an 
award made by a body of Oudh talukdars on a 
point decided by them and approved by the 
Financial Commissioner, but filed in Court 
more than six months after the passing of the 
Oudh Estates Act, 1869, would not come within 
the provisions of s. 33 of the Act, it would not on 
that aocount be invalid, for, though it was not 
res judicata, yet it was obligatory upon both 
parties to the submission and upon those whose 
interests they respresenfed. ARDAWAN SINGH 
V. Partab Singh, 6 M L J. 79, PC =23 C. 
838 = 23 I. A. 64 = 7 Sar. 24. [R., 2 O.C. 149.] 

(129) — Award by arbitrators— Petition for 
withdrawal of suit— Civ Pro. Code 1882, ss. 873, 
310 and 321 , Ch.XXX VII. — The general powers 
relating to withdrawal of suits conferred upon 
the Court by s. 373, Civ. Pro. Code, are, when 
an award has been duly made by an arbitrator 
to whom the case is referred for arbitration, 
limited by the particular provisions contained 
in ss. 520 and 521 of Ch. XXXVII of the 
Code. Where by consent a suit was referred to 
arbitration and the arbitrators made tho award 
within toe tim9 limited for making it and the 
plaintiff put in a petition of objection to the 
award under s. 521, Civ. Pro, Code, and before 
any order had been made on that petition, he 
put in an application for permission to with- 
draw tho suit with liberty to bring a fresh suit, 
ana that application was granted under s. 373, 
Civ. Pro. Code. Held that the order was made 
without jurisdiction. DEBI CHURN MANNA v, 

Bijra Prasad Jana, 7 C W.N. 186. 

(130) Order on application to file award — 
Civ. Pro. Code, 1882, s. 523. — An order made on 
an application to file an award under s. 525 of 
the Civ. Pro. Code, is a decree within the meaning 
of that expression as defined in the Civ. Pro, 
Code, and an appeal lies against such order, 
PONNUS AMI MUDALI v. MaNDI SUNDaRA 
MUDALI. 27 M. 253. F.B. = 14 M.L.J. 336. 
[F., 29 M. 303, 126 P.R. 1907 = 88 P.W.R. 
1907 = 50 P.L.R. 1908, 4 L.B.R. 130, 7 C.L. 

J. 486. 10 C.W N. 601 = 2 C.L.J. 153, 2 C.L.J. 
80,9 0.0.205,33 C. 757, F.B. = 10 C.W.N. 
609, 3 C.L.J. 450, 100 P.R. 1907 = 17 P.L.R, 
1908, 58 P.W.R 1907. F.B. = 1 P.R. 1908, 1 
S.L.R. 86. F.B , 1 S.L.R. 149, 2 Ind. Cas, 92 
= 6 M.L.T. 137 = 19 M.L J. 394.] 

(131) — Civ. Pro. Code, s. 506 ( = sch, II, 
s. 1, new Code ) — 4 All the parties to the suit ’ 
meaning of — Decree based on award — Appeal- 
Judicial determination. — The words “all the 
parties to the suit” in g. 506, Civ. Pro. Code, 
must refer to the succeeding words, “ any 
matter in difference between them in the suit’* 
The section refers to all the parties to a suit 
who are interested. (1887), A.W.N. 215, R.) 
Therefore, where the decree based on an award 
was attempted to be set aside on the ground 
that all the parties to the suit did not join in 
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the submission, held that as the persons who 
were not parties to the award, never put in any 
appearance in the Court, and there was no 
matter in difference between them and any 
other of the persons who submitted the matter 
in difference between them to arbitration, the 
objection was not valid. [ R .. 1 8.L.R. 209 ;D., 
29 A. 423 = 4 A.L-J. 347 = A.W N. 1907,147, 
17 M.L.J. 394. ] Where it was alleged that the 
Court passing a decree on an award refused to 
summon two of the arbitrators in accordance 
with a request made by one of the parties 
to tbe arbitration, that there was no judicial 
determination by the Court, and that conse- 
quently an appeal lay, held that there was 
the judgment rf the Court, which was a 
judioial determination, and that, although 
there may have been some irregularities pre- 
ceding the judgment, as the decree was in 
accordance with and was not iu excess of the 
award, no appeal lay therefrom. PlTARI MAL 
v. Sadiq Ali, 24 A. 229 = A. W.N. 1902. 19. 


(132 )— Arbitration and award — Suit jo 
specific perfcr?nance of award— Assessment c 
compensation impossible.— The arbitrator in 
dispute between the owner and ihe lessee of 
village made an award on the questions submit 
ted to bim to the effect that tbo lessee shouli 
surrender possession at a fixed time withiu th 
terms of tbe lease, that the lessee should pa 
the sum of Ks. 800 to the lessor, and ihat as t 
arrears of rent due from the tenants, the lesse 
should obtain decrees and execute a conveyanc 
of them to tho lessor who was to pay to th 
lessee the aggregate amount of the decrees 
Certain terms of the award having been perform 
ed the lessee sued for tbe specific performance 
of the remainder. Ho filed with his plaint i 
number of decrees obtained by him against th. 
tenants together with a salt-deed oonveyim 
those decrees to the defendant and prayed tba 
the defendant might be ordored to accept th< 

a ° d pay tho amo »«t of the decrees 
Held that even if tho award were bad, thi 

defendant having acted on it and accepted tin 
?rom fi imn ^ b ' m ’ had P reo,udod bimael 

nTi Fu 'l 16 ,fc ; aIso that tb0 oase *»s no, 

sat^nn Whl0h 16 Was po8e,bl ° t0 »ssess compen 
sation m money for tho breach of the particula, 

waft entHlld and thftt the P Ia,ntif 

•Tward ilttl v° spec,fi0 P erJor m a nce of the 
award. ( Bell v. Denner (1886), 54 Law Time* 

aiiNUH, 24 A. 164 = A.W,N. 1901, 208. 

TT .[ 133) 7~ Award beyond terms of refererce— 

t^ms of r t C he'~ A f n aWard thatgoe9 beyond the 
terms of the reference to arbitration made to 

excess'of tho'" , deaIa With questions in 
excess of those so referred is to that extent 

Uitra vires. Muhammad Mumtaz ali Khan 

w n A 39 “- 

n.n. aai = 28 I. A. 190 = 8 Sar. 85. 

ellectilT^ZZi , ? roh ) bilin 9 Partition . when 
award A D hi, l t ° H °l V r °P ert V- '1 alterable by 

avZl~fl b j at0T ' ( / tCl 01 entrv nade l 'V< in 

award already made.— An award prohibiting 


partition of an estate liable to partition cannot 
have any binding effect except upon parties 
who have agreed amoDg themselveB to abide by 
it. An arbitrator’s award oannot have the 
effeot of making property which is divisible by 
law, indivisible for ever. It is not competent 
' to an arbitrator to alter the course of legal 
devolution of property in a mode at variance 
with the ordinary principles of law governing 
i kh 0 partiee, in tbe absence of special custom 
prevailing in the family. [ Appl ., 33 C. 498 ; 
R.y 13 P.R. 1906.] An entry made by an 
I arbitrator in the schedule of the property, after 
he had made his award, to the effect that a 
particular portion had been given to the defend- 
ant ns a dower and was her separate property, 
was held to be no part of the award and to oon- 
fer no title on the defendant. The arbitrator, 
after having made his award, was functus 
oflicio, aud had no jurisdiction to make the 
entry which he did. JAFRI BEGAM v. SYED 
ALI Raza, 23 A. ?83, P.C. =5 C.W.N, 585 = 28 
I.A. 111 = 8 Sar. 27. 

(135) — Suit to enforce award— Suit for speci- 
fic performance of coyitract. — A suit founded on 
an award is not a suit for the specific perform- 
ance of a contract, any more than is a suit 
based upon a sale-deed a suit for tbe specific 
performance of the contract cf sale, and the 
mere faot that the title of the parties to the - 
property had been declared by the award sued 
on oouid not make any difference. 8HEO 
NARA1N v. JBENIMADHO. 23 A. 285 = A. W.N. 
1901, 83. (23 M. 593. F . ; 5 A. 263, 16 A. 3 D.) 
[i'., 15 C.P.L R. 115, 7 O.C. 369. 33 C. 881 = 
4 C.L.J. 162 ; R , 10 O. O. 218. U. B. R. 1909, 
Limitation 9 ; D., 26 a. 497 = A. W. N. 1904, 
72.] 


(136) S. 622, Civ. Pro. Code , JSS2— Appeal 
Arbitration Decree in accordance with atoard 
—Legality or validity of award .— In a suit, in 
which there were soveral defendants, one of the 
defendants alone appeared aud the others did 


and the defendant who appeared, applied for t 
reference of the case to arbitration and the suii 
was accordingly referred and a decree was pass 
ed in aooordanco with the award. Held, thi 
defoudants, who did not appear, could uo 
challenge the decree by way of appeal on thi 
ground that they were not parties to refer 
euco and that, consequently, there was n< 
legal and valid award. It was also deoided ii 
this oase, that it was unnecessary to go inti 
the question, whether the award was or was no 
valid by reason of tho fact that some of thi 
defendants did not join in the reference 
CHAIRMAN OF THE PURNEA MUNICIPALIT’ 
v. 8iva Sank ar Ram, 33 C. 899. (29 G. 16' 

; Z'f \ A ' 61i £- 0i * *'•: * O.L.J. 153, 2 O.L.J 

ir 42 ;,‘ 9 G ' W N - STS. Dist.) [F, 11 C.W 
N. 1162,] 


(137) Rinding character of award — Award' 
not an agreement but a judgment- Parties can- 
not nullify an award by non action, but wiuat 
agree mutually to treat it as nullity,— An award 
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is not a mere agreement but is equivalent to 
a judgment. It is binding between the parties 
in all matters which it professes to deoide. 
When onoe a matter has beeh deoided between 
the parties, the parties ought to be concluded 
by an adjudication whatever it may be. In 
order that the parties should be remitted to 
their previous rights, it is not euough that the 
award was not enforced or that even both 
parties objected to it. There must be positive 
evidenoo that both parties agreed that the 
former state of things should be restored. 
Laldas Jibhai v. Bai Lala, 11 Bom. L. R, 
20 = 5 M L T. 226= 1 Ind. Cas. 103. (19 M. 
290, F.) . 

(138) — Ss. 522, 523, 525 . Civ. Pro. Code, 1882 
— Punjab Courts Act (XV III of 1884), s. 70 — 
Arbitration — Award— Application to file — Ob- 
jections to filing of award — Appeal —Revision . — 
An application was made under ss. 523 and 525 
of the Code, before the arbitrator had made his 
award. At the hearing, objections were raised, 
inter alia , that the award dealt, with matters 
not referred to arbitration and that there had 
been a previous award. The Court, without 
deciding the objections, passed a deoree in 
accordance with the award. On appeal, the 
application was dismissed on the ground that 
the reference to arbitration did not cover the 
matters dealt with by the award. Ou further 
appeal, it was contended that the appeal 
against the decree of the Original Court was not 
competent, that the appeal w*3 barred by time 
aDd that the award was valid. Held, ( 1 ) that 
the proceedings being under ss. 523 an! 525 of 
the Code, aa appeal lay as to the fact cf refer- 
ence and the award being covered by the refer- 
ence. (81 P. R. 1901 = 112 P. L. R. 1901, F.\ 
25 P. R. 1902, P. C. D.) ; (2) that the appellant 
was entitled to deduct the time spent in making 
the review of judgment and, allowiug the time 
so spent, the appeal was within limitation ; (3) 
that it was not necessary that the award should 
have been given before application was made 
under ss. 523 and 525, Civ. Pro. Code, that it 
wa3 not shown that there had oeen any previous 
final award and that the agreement to refer 
inoluded all the matters in dispute. The lower 
Appellate Court held that the objections filed 
by the defendant to the award were filed within 
time and should have been disposed of by 
the Original Court. Held, that this finding 
was oorrect but this question could uot be dealt 
with an appeal. On revision, the Chief Court 
direoted the Original Court to receive the objec- 
tions aud dispose of them according to law. 

Bhagwan Singh v. Ram Kaur, 38 P. L. R. 

1906. [D., 80 P.R. 1909.] 

% 

(139) — Arbitrator deciding by lottery , if is an 
— I.C.A., s 30 - Wager— Agreement to decide 
suit by lottery is a wagering contract and void 
as opposed to public policy. — Suit for possession 
of land. The lower Courts dismissed the suit 
on the ground that there was an award by an 
arbitrator on reference made to him. As a 
faot the arbitrator only put a lottery on 
the parties agreeing to it and he who got the 
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prioe tioket had the property. Held, that there 
was no arbitration, and that there was no 
decision by the arbitrator whicb can be oalled 
an award. Held, also, that the agreement to 
settle the dispute by lottery was ab initio void 
and forbidden by s. 30. Indian Con; r iot Act. 
Kaluram V. Ram Dayal, 5N.L.R.107 = 3 
Ind. Cas. 53. (22 M. 212, R,). 

(140) — Civ. Pro. Code, s. 522 — Award — 
Decree in accordance with award — Defendant 
not appearing to file objections — Ex parte 
decree, — Where the defendant did not appear 
and file objections to an award, and decree was 
passed in aooordanoe with the award under 
s. 522, Civ. Pro. Code, the deoree oannot be said 
to have been passed ex parte and the order 
reviewing it was held to be illegal. SlDHU 
Ram v. Gaman, 10 P.L.R. 1901. 

(141) — Order rejecting application for filing 
award in Court under s. 525, Civ . Pro. Code, 
appeal from — Memorandum of appeal to be 
treated as application for revision under s. 622, 
Civ. Pro. Code. — Certificate under s. 8, cl. (c), 
Act XIV of 1891, two Judges hearing application 
for revision, in the absence of. At the end of 
the memorandum of appeal from an order 
rejeotiug an application that an award may be 
filed in Court under s. 525, Civ. Pro. Code, the 
appellant stated that even if no appeal lay, the 
Court was justified in interfering with the order 
of the Court below in the exercise of its 
revisional powers under s. 622, Civ. Pro. Code. 
Held, that the Court could not deal with the 
case in the exercise of its revisional powers 
under s. 622, Civ. Pro. Code. Held, that an 
appeal did not lie. Held further, that an 
application for the revision of the order of the 
lower Court would not be a proceeding which 
it was inoumbent upon the two Judges, sitting 
together, to hear in the absence of the certificate 
referred to in f. 8, ol. (c) of Aot XIV of 1891.- 

Maharaj Singh v. Lochan Singh, l O.C. 
Sup. Yol. 22. 

(142) — Ss. 508. 514 and 521, Civ. Pro. Code , 
1882 — Limitation Act. sch. II, art. 158 — 
Award made and filed alter expiry of time fixed 
— Appeal. — When a suit was referred to arbi- 
tration by a Court in oompliance with an appli- 
cation of the parties, it fixed a time for the 
makiug of the award. The award, however, 
was made and filed in the Court after the time 
fixed by it. Neither parly had applied for an 
extension of time nor had any order been made, 
by the Court itself, for extension, before the 
expiry of the time fixed/ Held, that an award 
made after the expiry of the time fixed by the 
Court, is ab initio void. It oannot be validated 
by an acceptance thereof by the Court after the 
expiry of the time, nor by an order made by 
the Court, for extension of time, after the 
making of the award, beoause, when an award 
has onoe been completed and delivered into 
Court it has no power to grant an extension of 
time under s. 514, Civ. Pro. Code. (13 A. 300, 

11 M. 85, F.\ 15 M. 384, 14 A. 343, R.) A 
deoree passed on suoh an invalid award ia 
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appealable. (29 B. 285, 16 C. 482, 24 C. 469, 
17 B. 357, 18 A. 422, R .) Where ao award is 
made after the expiry of the time prescribed 
by the Court for the making thereof, the Court 
ought to take judicial notioe of its invalidity 
(13 A. 300, F.), notwithstanding the faot that 
neither party has taken any objection thereto. 
Art, 158 of the Limitation Aot is inapplicable 

to euoh a oase. KEWAL LODHI v. BaIJ NATH, 

Z NL.R. 81. 

r ‘ 22 ' 588 ,28 >- Civ - Pr ° ■ Co*, 
Modification of award under $. 518— 
Appeal— Power of appellate Court to enter into 
question of misconduct or corruption of arbitra- 
tor.— An appeal, under s. 588 (26) of the Civ. 
Bro. Code, is limited solely to the question of 
the correctness of the order passed under 
s. 518 ; s. 522 of the Code does not allow an 
appeal from a decree based upon so much of an 
award as disposes of the matter referred to ar- 
bitration. The word 'award’ in the last sen- 
tenoe of e. 522 means the modified award 
where the original award is modified. The 
concluding sentence of s. 522 of the Code does 
not empower an appellate Court to enter into 
the question of the corruption or misconduct 
of an arbitrator merely because he has deliver- 
ed an award, whi°h includes an adjudication 
on a matter not submitted to him. KALU v 
Khair din. 13 P.R. 1906 . 

. ll* 3 - a) — Jud <*™ent— Arbitrators— Review.— A 

judgment paesed in accordance with the award 

dvm tr/.iP r.^s /; 0 roview ' BUTA - 

Award~nh' 5 V' 588 r Civ - Pro • Code, 1882— 

— * u f aWard - A ward set aside 
Appeal.— Held, that no appeal lies from an 

order under s. 521 of the Code setting asid“ an 

1906 64 2 s N a G ? T R f« a AD o V *. KURA A W N - 
390, io A. 8, Overruled.) *’ 4 ° 8 ‘ (8 0,W ‘ N * 

AppUcation to file an award — Appeal —An 

the Oode m t' 8 h ng " D ap P Iioation undefs. 525 of 
ad ' ‘a hav, ° ,,u !lwurd filed in Court is not 

a decree and is not appealable. Ins, 522 the 

ris 

757. li.) [R., i'x O C H6°]’ 28 A ' a ‘‘ 25 

( 146 ) — 8 . TPyo % Codp /cqo r\ 

made in accordance with an award—.^ 6 ^ 66 } 
against the decree depends on the 
otherwise of the award -L Z*l * idtty cr 

to allow hir r t o , 8 o n ° 8 ig“ B it ‘ he T°he U awariTs" 
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signed subsequently, becomes illegal and in- 
valid on that account. The question, whether, 
under s. 522 of the Code, an appeal lies against 
a decree made in accordance with an award 
depends upon whether the award itself is valid 
aDd legal. The said section pre-supposed a 
valid and a legal award, and not an award, 
upon which no deoreo oould be pronounced, 

Ramesh Chandra dhar v. Karunamoyi 

DUTT, 33 C. 498. (13 A. 300-18 I. A. 65, 23 

A. 383, 25 C. 141, 29 C. 167 = 29 I.A. 51, R.) 

(147) — Civ. Pro. Code ( Act XIV of 1882), 
ss. 521 and 522 — Arbitration — Award — Finality 
of — Appeal — Revision . — The words of s. 622 of 
the Civ. Pro. Code are very dear and striDgent 
and forbid an appeal exoept into so far as the 
decree does not respond with the award. Where 
the determination of a matter ly the award is 
not included in the decree an appeal to that ex- 
tent lies against the decree but the appellant has 
no right to open the whole case on appeal. A 
revision application against a deoree based on 
arbitration award on the ground of material 
irregularity is competent but it must have 
referenoe to the proceedings of the lower Oonrt 
and not to those of tho arbitrator. The lan- 
guage of s. 520 of the Civ. Pro. Code does 
not make the remitting of the award oompnl- 
6ory on the Court but leaves it a discretion. A 
wrong exercise of discretion does not give any 
party right to apply for revision. When the 
parties to a dispute refer the whole oase to the 
arbitrators, and tho arbitrators erroneously 
decide a matter whioh does not actually fall 
within the scope of the case, their error is not 
one which oan be corrected by tho Court. SlTA 
Ram V. Dhani ram, 38 P.L. R. 1901. 

UW—dward not filed in Court within six 
months, enforcement of specific performance — 
Joint property, suit for division of —Limitation 
^lc/, sc/i. I/. art. 113 — Otu. Pro. Code (1862), 
s. o25.— The faot that an award has not been 
inert m Court does not mako it invalid, the 
provisions of s, 625, Oiv. Pro. Code, being 

(20 M. 490, 20 W.R. 420, 1?.) 
af/rf Also that a suit to enforce an award oan- 
not be treated ae a suit for specific performance 
of contract within the meaning of art. 113 of 

ec °,nl! * chedu,e the Limitation Aot of 
877. (2o A. 285. F .) Held also that w hero 

by an arbitration a property has been awarded 
jointly to some members of the family alone, 
a suit can be brought by any of suoh members 
against the others for tho division of that pro- 
perty alone without inoluding the property 

TRA°^Jo ln c tly beIonRed to the whole family. 

i^ KUR Bheo Narain Singh v. Thakur 
BISHUNATH SINGH, 7 O.C. 369. (23 A. 216, 

t0 S6t as,dfl — Evidence recorded 
nLn ahne - D '<ty of arbitrators— Invalid 
D . rtn * .J D A 8uifc to set aside an award, on the 
u . bat * rom the commencement to the 
close of the proceedings the arbitrators did not 
attend a single sitting and that the umpire 
alone recorded the evidenoe in the oase : Held, 
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that until all the arbitrators and the umpire 
attend every sitting, hear all the evidenoe 
bring their minds to bear on the points at 
issue, and give an award according to their 
judgment on the merits of“the evidenoe, there 
oan be no award, in faoc, made bv them. HAR- 
PAL SINGH v. AMIR BlNGH, 1 O.C, 181. 

(150)— Arbitration- Award- Ss. 508. 521 , 

522, Civ. Pro Code , 1882 — Appeal . — An 

award passed without the submission to arbi- 
tration of all the parties interested in the 
subjeot matter of it, and without an order of 
the Court as prescribed by s. 508, referring the 
matter in dispute to the determination of arbi- 
tration and fixing a time for the making of an 
award, is not an award in Jaw. Held, there- 
fore, that, where an award is made without the 
submission of all the parties, and without fix- 
ing a time for the making, and a decree is made 
in accordance with it, an appeal is not thereby 
barred. NEGI PURAN v. HlRA SINGH. 6 A. 
L.J. 333 = 1 Ind. Cas. 146. [R , 31 A. 450 = 6 
A.L-J. 496 = 2 Ina. Cas. 363.] 

(151) Award made by financial Commissioner 
m dispute regarding maintenance— Rules of the 
British Indian Association — U.P. Act, I of 
1569, s. 33.- Against SS, a Talukdar, A and 
S put in claims to be entitled to shares in the 
estate. Their claims were dismissed by the 
financial Commissioner, Mr. Davies, on the 
27th August, 1867, but he advised them toacoept 
any maintenance awarded to them by the 
Committee of Talukadars. Subsequently on 
the 9.h January, 1869, the Financial Commis- 
sioner made the following award in respeot of 
their claims : “The shares in compliance 
with Mr. Davies’ order have applied to the 

Talukadars’ Committee The case has now 

come to me for disposal, not judicially but as 

supervisor of the Talukdars’ proceedings A 

who is childless will receive for his life a two 
annas share in the estate. 8 and his heirs 
Will receive in perpetuity a 3 annas share in 
the same estate. On the death of A, his share 
will be divided equally, one anna will revert to 
8 S and hi3 heirs and successors, and one 
anna will go to S and his successors. ” A died 
and one anna accordingly went to S making 
his share up to 4 annas and one anna reverted , 
to SS. 8 was put in possession of land having a 
gross rental equivalent to the profits of a 4 
annas share. The plaintiff, the sou of 88, 
sued the defendants, the descendants of S 
alleging that the award of the 9th January, 
1869, was m the nature of an award for main- 
tenance and must be read eubjeot to the rules 
of the British Indian Association framed in 
1867 and that S having died he was entitled 
under those rules to 25 per cent, of the gross 
rental from the first generation of his heirs as 
rent payable by the defendants to himself. 
The defenoe set up was that the Financial 
Commissioner was aofcing purely as an arbitra- 
tor and not as in any way oonneoted with the 
British Indian Association and that the rules 
of British Indian Association could not be read 

C 11—24 
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into that award the effect of which was to oon- 
fer a share in absolute proprietary right on 8 
and his heirs. Held , that the Financial 
Commissioner when making his award of 9th 
January 1869 was acting as a private gentle- 
man and not in official oapacity and that his 
award should not be treated as an award made 
by the British Indian Association or read 
subject to the rules of that Association, 

Ganga Bakhsh v. Dalip Singh, 7 0 C. 218, 
[£., 9 O.C. 179.] 


(152) Award — Provision in award to pay a 
certain sum — Person not a party thereto , whether 
can tahe benefit of it— Implied trust— Where, 
in au award to which the plaintiff was no party, 
a provision was made that defendant should 
P®y Rs- 100 to plaintiff on the responsibility of 
his share of the property, and it was intended 
entirely for the bonefit of the defendant’s 
brother. Held, that there was no trust oreated 
in favour of the plaintiff, and that he acquired 
no interest under the award as be was no party 
jo it. oHRINIVASAYYA V. SlTAMMA, 3 M.L. 
T. 199. (11 I A. 20 = 6 A. 322, R.) 


uwer io extend time 


\ A, UOI — ■ 

/ vbiiL & f uf mu rhinu 

award — Arbitration Act (IX of 1899).— The 
Court is competent to extend the time toe 
making ” the award, even after the award has 
been made by the arbitrator SETH UTOOMAL 

Vasoomaij v. Seth Haridas asanand, 4 S. 

2 n 6 = 7 ind - Cas 393. (13 A. 300, 14 A. 

343, 9 M. 475, R.) 


uo ±)— legality of award opposed io Hindu 
law of inheritance .— An award of arbitrators 
oannot be questioned on the ground that it is 
opposed to the Hindu law of inheritance. 

n. o» JANKI v * PuSA alias Umrao, 14 C.P.L, 
R. 94. (l C.P.L.R. 130, 8 C.P.L.R. 102, R.) 


(155) Binding force as against parties to 
subimss^n— Effect of signature to award— 
Validity of awara made \n excess of authority. 

An award of arbitrators derives its binding 
force as against the parties entirely from the 
previous submission of the latter to the juris- 
diction of the arbitrators and the subsequent 
signatures of the parties in token of consent 
does not in any way affect the character of the 
dooument. It is neither more biuding upon 
the parties when signed by them nor less 
binding when they do not sign it. It is binding 
in the former oase because it is the judgment 
of a tribunal to which the parties had uncondi- 
tionally submitted before adjudication and not 
because they have subsequently acknowledged 
the justice of the decision. Where the arbitra- 
tors bad been direoted by the parties to divide 
certain properties and had not been direoted to 
do anything more a decision by them as to the 
respective shares of the parties without making 
a oomplete division of the property is Dot valid* 
JAGaNNATH v. RAJJBUX, 6 C.P.L R. 95. (2 C. 
386, D.) 


(156) — Validity of award by majority . — An 
award to be valid must be the unanimous 


371 


THE ALL INDIA DIGEST. 


372 


Award - continued . 

award of all the arbitrators UDless the agree* 
ment of reference allows a majority to give a 
decision. Rama v. MANA, 12 C.P L.R 112. 
(19 W.R. 47, 7 M. 174, F.) [Cited, 4 NL.R. 

184.] 

<157) — Civ. Pro . Code [Act V of 190- S), s. 2 — 
Arbitration — Award Objections against— Order 
disposing of objections — Appeal — Revision — 
Order— Decree. — The plaintiff preferred objec- 
tions to an award in a case roferred to arbitra- 
tion through Court. The Court, by an order 
dated the 15th February. 1910, having consider- 
ed the objeotion y , passed an order in these 
terms “I refuse to set aside this award.” The 
case was adjourned to several dates for argu- 
ments on other aspects of the dispute, but 
before any order was passed, the plaintiff 
appealed against the order refusing to set aside 
the award. In reply to the plea that the order 
was not appealable it was contended that the 
order was a “ decree *’ within the meaning of 
6. 2, cl. 2 of the Civ. Pro. Code, and it was also 
urged that the appeal may be treated as a 
rovision. Held, that, the contention was not 
valid and an appeal was not competent against 
the order ; for it could Dot be held to bo a 
deoree. Held, also that tho appeal oould not 
be treated as a revision ; for where in arbitra- 
tion proceedings an appeal is no: allowed, 
revision would be still more objectionable. 
NARPAT RAI v. DR VI DAS, 1 P.L R. 1911 = 9 
Ind. Cas. 383 = 12 P. W.R 1911. (25 P.R. 1902. 
P.C., F.) 

(158) — Reference uader mistake of right — 
Mistake one of law — Award not to beset aside . — 
Where an award wa9 ni*de in pursuance of an 
agreement to refer, the award could not bo ait 
aside on tho ground that the parties to tho 
agreement labored under a mistake that all 
inatoad of one of thorn wore entitled to tho 
estate in Question and the mistake was one of 
law and not of fact. ManboDFI v. BARI BOHU, 
3 C P.L.R. 89. 

(159) — Res judicata — Order refusing to fils 
award— Suit to enforce it— Whether barred.— 
An order of a Court refusing to file an award 
does not operate as res judica’a in respect of a 
subsequent suit brought to enforce it, inasmuoh 
as no appeal lies from the order refusing lo file 

it. shib Charan Das v. Ramchandar 

BARUP, 8 A.L.J. 313. (29 A. 21, 32 A. 494, R). 

(160) — Setting aside award— Misconduct of 
arbitrators— Mere suspicion not sufficient— Ex- 
press or implied fraud or corruptiojx necessary . 
—To induce the Court to interfere with an 
award on the ground of misoonduot there must 
be something more thau suspicion. The mis- 
oonduct must amount to corruption or fraud or 
to^ something from which fraud or corruption 
might be inferred. The mere faot that au 
arbitrator is indebtod to one of the parties is 
not sufficient to sot aside an award, though it 
may be a matter of suspicion. Mukund Ram 
SDKAL V. 8ALIGRAM BUIvAL, 2 C. P.L.R. 202. 

(161) — Reference to arbitration without inter- 
vention of Court— Order of Collector , 


Award — continued. 

first class, directing award to be filed— Whether 
appeal from such order lies to District Judge.— 
Held, that no appeal lies to the Distriot Judge 
from an order of an Assistant Collector, first 
olass. direoting that an award made on a 
matter referred to arbitration without the inter- 
vention of tho Court should be filed. Gobar- 
DHAN PRASAD V GUH PRASAD RAM, 8 A.L.J. 
1090. 

(162) — A ward — Special performance— Suit on 

an award not a S7iit for specific performance of 
a contract — Limitation — Limitation Act (IX of 
1908), sch. 1, arts. 113, 116, 120— Specific 

Relief Act (T of 1877), s. 30 . — A suit for reoovery 
of money, payable to the plaintiff under the 
terms of an award based upon a registered 
agreement to refer to arbitration, and whioh 
bas not been paid, is not a suit for enforcing 
tho specifio performance, but one for compen- 
sation for non-compliance with tho terms of the 
award, and for purposes of limitation is govern- 
ed either by art. liG or art. 120 of tho Limit- 
ation Act. S. 30 of tho Specific Relief Aot 
lays down that, when the question is one of 
specific performance, the Court bas the same . 
powers, and should proceed upou the same 
principles, in tho case of an award as in the 
caeo of a contract. Tho way to oousider the 
quostiou is to take tho terms of the award before 
the Court and to see whether, if the same terms 
had beeu embodied in a oontraot between the 
parties, the suit is or is not one in which 
specific performance of thoso terms is claimed 
and ought to bo deoreed. KULDIP DUBE v. 
Mahant DUBE, 8 A.L.J. 1138. 

(163) — Award, grounds for setting aside of— 
Arbitrators, powers and duties of — .Misconduct 
of arbitrator— Civ. Pro. Code, 2nd schedule , 
paras 14, lo and 20— Limitation Act , art. 15S- 
— Subject to any limitations contained m the 
instrument of his appoiutmeut and to any 
statutory directions as to tho manner iu whioh 
ho is to discharge his duties, au arbitrator may 
conduct his proceedings in any manuer he 
thinks fit, so loug as he acts in accordance with 
the principles of justice, equity, and good 
conscience. He is not fettered by rules of 
praotioe which Courts of law adopt for general 
oonvenienoo, nor bound by the adjeotlve law 
laid down in tho Code of Civil Prooedure and 
tho rules mado under it, or the rules relating to 
evidence to be found in tho Iudian Evidenoe 
Aot. He may also, in forming his judgment* 
aot upou merely moral considerations of whioh 
a Court of law oould not take oognizanoe. 
Where tho award is good on the face of it, the 
parties oanuot object to tho arbitrator’s deoision 
either upon law or faot, and the Courts will 
not orditmirly review his discretion, provided 
ho aots within his authority aud behaves fairly 
to each party. Nor will they interfere with 
his judgment or auy mere ground of mistake. 
An arbitrator called as a witness in an notion 
on an award might be examined as to every 
matter of faot with reforenoe to the making of 
tho award, and whether in his estimate of the 
compensation he took into consideration any 
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matters not inoluded in tbe reference and 
therefore not within his jurisdiction, but he 
cannot be questioned as to the elements which 
he took into his consideration in determining 
the quantum of compensation, or so as to 
scrutinise the exeroise of his discretionary 
power to award compensation. Held, further, 
that the principles accepted in the English law 
for regulating the conduct of the arbitrators 
are not inapplicable to arbitration-proceedings 
held in this country. Nor are the powers of j 
the Courts in India to review the proceedings j 
of arbitrators any more extensive than they are 
in England. Held also, that art. 158, Limits- j 
tion Act, cannot apply to a written statement i 
which a defondant is required to file in answer 
to an application for the purpose of having the 
award made a rule of Court. BADRUDDIN 
HaSSAN v. AMIR BEGAM, 14 O.C. 308. 

(164) — Award , private arbiiro tion— Partial 
enforcement ol award by Court-Jurisdiction 
of Court to give a decree on portion of award 
— Award, rule of construction ol — Liberal cons- 
truction — Arbitrator, power of — Substantial and 
complete justice, if sufficient — Award, beyond 
reference, if enforceable — Objection to the award , 
if can be token by the party in whose favour it 
is made — Civ. Pro. Code ( Act XIV of 1882), 
s. 525. — An arbitrator is not bound by mere rules 
of practice which Courts have adopted for 
genera) convenience, ana he has greater latitude < 
than Courts of law io do complete justioo 
between the parties according to equity and 
good conscience. In this view, Courts are never : 
astute to entertain technical objections to j 
awards. The Courts will not review awards i 
upon the merits, they will not constit ute them- 
selves as Courts of appeal to examine whether j 
or not the conclusion at which the arbitrator | 
arrived was souud, both in point of law and in 
point of fact. An arbitrator cannot, however, j 
go beyond the precise questions submitted ; it 
will not do for him to determine any olaims or 
demands, though existing between the parties 
to the submission, save only those which they 
have agreed that he shall decide. The sub- 
mission furnishes the source and prescribes the 
limits of the authority of the arbitrator. The 
arbitrator is inflexibly limited to a decision of 
the particular matters submitted ; be cannot 
taken upon himself an authority whioh the 
submission does not confer. Where, the matter 
in controversy submitted to the arbitrator was 
whether the plaintiff had a right of way over a 
specified Birip of land, and Dot whether the 
plaintiff should have access to a particular part 
of the village across the laud of the defendant, 
the arbitrator was bound to base his decision 
upon r.n investigation of the first question, aDd 
he had no authority to layout a new path on a 
piece of land over which neither party alleged a 
right of way. It is only the party prejudiced 
by the exeroise of excessive authority by the 
arbitrator who is entitled to object to the award 
by reason of it ; the party, in whose favour the 
erroneous aotion of the arbitrator operates, 
cannot be heard to impeaoh the validity of the 
award on this ground. Semble : — It is not 
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competent to the Court, in a proceeding under 
s. 525 of the Code of 1882, to direct that the 
award be filed in part ; the Court is bound to 
refuse an application made to it for filing the 
award, if in its opinion the award is open to 
attack in part. NARSINGH NARAIN SINGH v. 
AJODHYA PRASAD 8INGH, 15 C.L J. 110. 

(165) — Award — Construction — British Indian 
Association, award made by— il In perpetuity , ” 
meaning of — Suit for possession after the death 
of the grantee— Jurisdiction of Civil or Revenue 
Ccurt—Oudh Rent Act ( XXII of 1886', s. 108 
(5 A> — Resumption of rent-free grant — Suit for 
ejectment against transferee.— Under an award 
of the British Indian Association, the appel- 
lant’s predeoessor-in-title was granted a village 
rent-free “ in perpetuity. ” Held, that tbe 
award did not confer any under-proprietary 
right; nor did the use of expression “ in per- 
petuity” imply an extension of interest beyond 
the life time of the grantee. (8 A 39, 12 I. A. 
159, 23 A. 194. 7 O.C. 90, Rel. on ; 23 C. 838, 
23 I. A. 64, D ) A suit for possession of the 
land, after tbe death of the grantee, against 
the transferee of a non transferable grant, is 
not a suit for resumption within the meaning 
of 9. 108 (5 A) of the Oudh Rent Act. It is 
merely a suit for ejectment of a trespasser, and 
as such is coguizable by the Civil Court, (3 0. 
C. 48, Rel. on). A talukdar is entitled to sue 
in ejectment ag'iinsb the transferee of a non- 
transferable grant alone, without at the same 
time or previously suing for resumption of the 
rent-free grant as against tbe grantee or his 
heir. SHAMBHU NATH v. KUDRA PEATAB 
NARAIN SINGH, 12 Ind. Cas 324. 

Award direotiDg payment to plaintiff within 
two months by assignment of debts— Failure 
to make payment — Interest — See ACT XXXII 
OF 1839, 8 M.L.T. 405 = 8 Ind. Cas. 349. 

See ACT XXVIII OF 1860, ss. 21, 28, 12- 

M. 1. 

See ACT XVII OF 1873, 19 C. 5S4, P.C.= 
19 I. A. 95, 19 C. 742. 

See ACT I OF 1894, 23 C. 526. 

Conditions of a valid award under Land 
Acquisition Aot — When it is deemed to be 
“ made ” — See ACT I OF 1894, ss. 6, 7, 11, 12, 
18, 123 P.R. 1908. 

Locus standi to oontest the sufficiency of*, 
interest in land whether necessary for — See 
ACT I OF 1894, s. 18, 10 C.W.N. 195. 

An — under ss. 26, 30 or 54 or Act I of 1894 
(Land Acquisition) is a decree within the mean- 
ing of s. 2 of the Civ. Pro. Code — See ACT I 
OF 1894, ss. 26, 30, 54, 53 P.Pv. 1906 = 103 P. 
L.R. 1906. 

Under the Land Acquisition Aot direoting 
investment of the compensation-money in 
Government securities, maintainability of _ ®P" 
peal against an — Set ACT I OF 1894, s. 54, 29 Mr- 

117 . 
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Made ez parte— Validtiy of ex parte award 
~ See ACT IX OP 1899, 8. 4, 10 C.W.N. 814=* 
33 C, 1237. 

Order dismissing application to set aside 
award, whether decree— See ACT IX OF 1899, 
ss. 11 (2), 14, 14 Bur. L.R. 129 = 4 L.B.R. 249. 

See Ben. ACT XIII OF 1848, Marsh 323. 

Decision under Batwara law— See BEN. 
ACT XIII OF 1848, W.R. F.B. 12 = 1 Ind. Jur. 
0.8. 5 = Marsh 37. 

By Deputy Collector — How far binding — 
See BEN. ACT VI OF 1880, SB. 3, 44 (2), 55, 
56, 8 C.W.N. 669. 


In arbitration out of Court — Deoree in 
terms of — Power to grant instalments in pay- 
ment— See BOM. ACT XVII OF 1879, s. 15-B, 
13 Bom. L.R. 352. 

See BOM. ACT XVII OF 1879, s. 47, 8 B. 20. 

See C.P. ACT XVIII of 1881, s. 87, 27 0. 
515, P ,C. = 27 I. A. 39 = 4 C.W.N. 582. 

See C.P. ACT IX OF 1883, ss. 87, 88, 2 
C.P.L.R. 116. 


Decision on — made by one arbitrator only — 
Civil suit in respect of same matter — See U.F. 
ACT XIX OF 1873. ss. 220, 230, 231, 18 A. 172 
= A.W.N. 1896, 14. 

An arbitration under, if valid— When de- 
livered after specified time— See U. P. ACT XIX 
OF 1873, s. 221, 14 A. 347 = A.W.N. 1892, 20. 

See U.P. Act XIX OF 1873. ss. 222, 229. 
231, A.W.N. 1882, 82. 

Deoree on judgment in aooordanoe with 
an award— Appeal — See APPEAL —GENERAL 
25 P.R. 1902, P.C. 


An award by Court in the form of a decree 
no appeal lies against— See APPEAL— ARB] 
TRATION, 1 Bom L.R. 366 = 23 B. 752. 

See appellate Court— Miscellane 

OUS, 2 B.L.R. App. 20 (6) = 11 W.R. 57. 

Suit to sot aside an — made otherwise tha 
on a reference under Cfa. XXXVII, Civ- Pro 
Code, maintainability of— See ClV Pro 
Code, 1892, Oh. XXXVII. 3 L.B.R. 4. 

—Application to file award in 1908— Orde 
refusing to file award made in 1909— Appeal- 

See Civ. Pro. Code, 1908, es. 104, 105, 154 
7 A.L.J. 10/0 = 3 Ind, Caa. 8. 

Order filing an— Deoree based thereou- 
Appeal-See ClV. Pro. Code. 1903. s. 104 (/) 
eob. II, ol. 21 (l; and (2), 172 P.L.R. 1911. 

Award made after expiry of time fixed b' 
Court Application for extending time to file 

O W 522~ Se0 ClV ‘ PR0 ‘ G0DE| 19 ° 8, 8 * 148 ’ 31 

Adjustment before award— Deoree aooord 
ing to award— Adjustment not oertifled- 
Powera of executing Court— See ClV Pro 
CODE, 1908. O. XXI. r. 2. sofa. II, rr.*15 ao 
51, 6 A.L.J. 403 = 2 Ind. Oas. 608. * 


Award— continued. 

See Civ. Pro. Code, 1908, O. XXIII, r. l # 
soh, II, r. 20, 31 C, 516. 

Compromise amending award — Delay in 
aotiDg upon its conditions— Effect— See ClV 
PRO. CODE, 1908, O. XXIII, rr. 1, 3. soh. IL 
r. 20, 38 P.W. R.. 1910 = 5 Ind. Cas. 994. 

Agreement to refer made by guardian of 
minor defendant — Sanction of Court not given 
—Validity of— See ClV. Pro. CODE, 1908. 
O. XXXII, r. 7, 17 C.P.L.R, 147. 

Deoree based on — Appeal — Further re- 
ference to arbitration — Bad — Remand — See 
CIV. PRO. CODE, 1908,0. XLI, r. 23. A.W.N. 
1905, 164 = 2 A.L.J. 477. 

See Contract — Breach of Contract 

6 M.H.C. 40. 

Silent as to costs — Procedure to be adopt- 
ed by Court— See COSTS— SPECIAL CASES. 
35 P.L.R. 1906. 

See COURT FEES ACT, 1870, s. 31, 10 0. 11. 

Appeal from deoree in accordance with— 
See COURT FEES ACT, 1870, sch. I, art. 1, 
A.W.N. 1907, 177. 


Order rejecting objections to— Application 
for revision — Court-fee — See COURT FEES 
ACT, 1870, soh. I, art. 13, 4 P.L.R. 1911=9 
Ind. Cas. 388 = 13 P.W.R. 1911. 


7C S W.N C ^tU* PR0 ‘ C0DE> 1898, 6 * 145, 

Suit for partition — Arbitration — Decree on 
Direction in deoree to deliver moveable pro- 
porty— Part of such property lost— Alteration 
of deoree— See DECREE— ALTERATION OB 
AMENDMENT OF DECREE, 17 B. 657. 

Empire Deoision by — Binding nature of 

—see Estoppel— EST orpEL by conduct, 

4 M. 311. 

Right to contest question disposed of by 
award See ESTOPPEL — ESTOPPEL BY 
DEEDS, ETC., 11 O. 386, P.C. = 12 I.A. 67. 

Civ. Pro. Code, 1882, s. 525 — Suit upon an 

^ vid knce-secondary Evidence, 

15 M. 99 = 1 M.L.J. 591. 


~ oao— non- production ot 

n^ d ^P r ° CedUre ~ S ^ EVIDENOE-8ECON- 
dary evidence, 12 M. 331. 

See Execution of decree— Miscel- 
laneous, A.W.N, 1894, 38. 

Award whether evidence against persons not 
M C 28 9 "” See HlNDU Law —ALIENATION, 26 


Against Hiudoo widow or daughter— Effaot 

HlNDU Law— uonvbr- 
SION, 4 A.L.J. 366 = A.W.N. 1907, 151-29 A. 


U I 




— uiviuiuK properties or 

oo- parceners and directing enjoyment till a 
oertain period— Reservation ol right tore perti- 

r? ™°V h8 ® lpiry ot the Period — Set HlNDO 

4 Ind. Oas. 893-7 M.L.T. 
67 -80 M.L.J. 39-33 M. 946. 
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Award— continued. 

See Hindu Law— Partition, a.w.N. 

1884, 217, 23 M. 490. 

Arbitration — Mortgage-suit — Arbitrator 
not allowing interest on sum found due— 
Validity of award— See INTEREST — SPECIAL 
CASES, 7 C.L.R. 206. 

Jurisdiction of High Court— Application to 
file— See JURISDICTION— SUITS FOR LAND 
2 C. 445. 

See JURISDICTION OF CIVIL COURTS A 
W.N 1886, 158. ’ * 

See Limitation act, 1908, s. 14, w r. 
1864, 378. 

See Limitation act, 1908, s. 14. art. 113 
67 P.R. 1889. 

See Limitation act, 1908, arts. 14, 45, 
120, A.W.N. 1881, 91. * 

See Limitation act, 1908, art. 45, 3-A. 
738. 

Judioial — Proceedings of settlement officer 
as to cess— See Limitation act, 1906, arts. 
45, 46, 1 Agra 134. 

Of settlement offioer— See LIMITATION 
ACT, 1908, arts. 45, 46, 1 Agra 228. 

See Limitation act. 1908, arts. 45. 46, 
2 Agra 8, 2 Agra 258. 

See Limitation act, 1908, arts. 46, 142, 
144, 41 P.R. 1881. 

Suit to recover money under— Limitation 
—See Limitation act, 3 908, arts. 113. 115, 
120, 179, U.B.R. 1909, 2nd Quarter, Limit- 
ation, 9. 

Suit for reoovery of immoveable property 
based upon— See Limitation ACT, 1S08, 
arts. 113, 144, 26-A. 497. 

Application to set aside award — Limitation 
—See Limitation act, 1908, art. 158, 8- A. 
64 = A.W.N. 1886 2. 

Application to set aside— See LIMITATION 
ACT, 1908, art. 158, 5 C. W.N. 813, 36 C. 36. 

Whether governed by Mabomedan Law- 

See Mahomedan Law— Dower, 8 a.L.J, 
746. 

Sefe Minor — Suits by and against 

MINORS, 9 B.H.C. 289. 

See Mortgage— General, 4 A. 462 = 
A.w.N. 1882, 106. | 

See Panchayat, 15 M. 1. 

See Possession — adverse Possession. 
10 M.I.A. fill. 

Signed by the parties — Partition-deed — See 

Registration act, 1908, s. 17, P.L.R. 1900, 
p. 459. 

Creating or declaring title to immoveable 
property— Registration— See REGISTRATION 
Act, 1908, s. 17, 6 Ind.Caa. 361, 


Award — concluded . 

Thakbust— See BEN. Reg. VII OF 1882 
2B.L R.P.C. 111 = 12 M.I.A. 275 = 12 W.r' 

P.C. 6, 2 B.L.R. P.C, 137 = 12 M.I.A. 292 = 12 
W.R. P.C. 6. 

Suit for partition— Award, effeofc of— See 

Res Judicata— adjudications, 19 M. 290. 

Order refusing to file an — Subsequent suit 
to enforce the— Res judicita—Ste RES JUDI- 
CATA— ADJUDICATIONS. 7 A.L.J. 425 = 6 Ind. 
Cas. 127 = 32 A. 484. 

Previous suit for partition based on general 

right as oo-paroener-Right to partition under 
previous award not included in plaint— Subse- 
quent suit whether maintainable as based on 
award- See RES JUDICATA— CAUSE OF AC- 
TION, 14 B. 31. 

Estoppel— Suit to ooutest revenue — See 

Res Judicata— Matters in issue, 1 b.l. 

K.A.C. 1 = 10 W.R. 22. 

Decree on judgment in accordance with an 

83 p d R’^902 1OD ~ lSeg REVISI0 N - Ge NERAL, 

Notice of filing of award not given to par- 
ties -Passing of decree-Material irregularity 
" ^Vision-See REVISION - GENERAL, 20 
A. 474 = A. W N, 1898, 132. 

fobTww™. n. SUIT ~ P0SSESSI0N ’ 8uir 

Rfn Effec ‘ o{ settlement award— S« 8ETTLE- 

meet— Effect of Settlement, 13 c f l 

R. 81. ’ ’ 

P.R ee i871 TTLEMENT MIsce LLANEOUS, 68 

See small Cause Court, Mofussil 
Jurisdiction of -general, 3 N.W p 117 . 

See SMALL CAUSE COURT, MOFUSSIL 

Jurisdiction of Miscellaneous, 13 m. 

See 8PECIAL OR 8ECOND APPEAL— 

General, 6 O.W.N. 614. 

Decree by first Court against terms of 
award-Deoree on first appeal in accordance 

D 2 SeC0 ° d * ppeaI lies trom-See 

Special or Second appeal— right of 
Special Appeal, 10 a. 8= A.W.N, 1887, 240. 

See Special or Second appeal— Small 
Cause Court Suits, 4 b.l.r. add 82-7 
w. R. 233, 7 N.W. P. 157. PP> 82 ~ 13 

Nature of suit founded on- See 8PECIFIC 

Performance, 15 c. P.L.R. 115. 

Oa arbitration out of Court, maintain- 
ability of suit under Specific Relief Act s 30 

\°ann U(0TCQ an “~ SPECIFIC RELIEF Act’ 
1877, s. 30, U.B.R. 1906, Specific Relief, 30. 

Of lugyis See STAMP ACT, 1899. 1 L. B. 

R* 84, 5 * ' 

Stamp on award -directing division of pro- 
perty is an instrument of partition within the 
meamng of the Stamp Act — See STAMP ACT 
1899, s. 2 (15), 8 Bom. L. R. 869 = 31 B. 68. 
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I'-’akat Account!. 

See Evidence — accounts. 9 M. 285. 
Ayautaka Stridhan. 

See Hindu Law— Stridhan am, 7 Bom. L. 
R. 904 = 2 A.L.J. 238, P.C. 

Babuana Allowance. 

See Maintenance, 6 C.W.N. 796. 

Babuana and Sohag. 

Properfcif-q — Inheritance — Darbhanga Raj 
— See CUSTOM, 3 Ind. C\s. 207. 

Babuana Grant. 

(1) — Durbhayxgi Rij — Babuana grant — Mort- 
gage by grantee— J->egal necessity— Alienamlity 
— Ancestral property. — Property grauted as 
babuana to junior members of the family by 
the Maharaja of Durbhanga is ancestral pro- 
perty and is governed by the ordinary rules 
of Mitakdiara law to which the Raj itself would 
be subjeot but for the peculiar custom necessary 
for its continuance as a Rij. Suoh property is 
alienable for legal neoessity. BHAHESHWAR 

Singh v. Rai Babu Ganga Pershad singh 
Bahadur, 12 C. W. N 966. (io C.W.N.978 = 
33 C. 1158. 12 C.W.N. 958, F.) 

(2) — Babuana grant by the Darbhanga Raj — 
Impartial? and alunablc —Mortgage by holder 
to pay of} antecedent d<>bt, if binds sons — Right 
to maintenance if revives on transfer or loss of 
grant— Sale by Maharaja of grant to realise re- 
venue paid by him on grantee's default— Condi- 
tion of grant — Custom. — It being oonceded that 
the lands or usufructs granted as babuana to 
junior members of the Durbhanga Rij family 
are impartible, descending to the oldest malo 
heirs of the grantees to be held or managed by 
the persons to whom they descend for the main- 
tenance of the family, and that, on failuro of 
male descendants, they revert to the Raj — and 
there being no provision express or implied that 
the interest granted should be inalionablo, 
held, that suoh grants are alienable. That 
notwithstanding their impartiality, suoh 
grants oome, in the absonco of sorao special 
family custom regulating their enjoyment, 
within the principle of the Milakshara law, 
whereby a father may, in order to satisfy an 
antecedent dobt of his own not being of an 
illegal or immoral charaoter, mortgage ances- 
tral property, and suoh transaction may bo on- 
foroed against his sons by a suit and by pro- 
ceedings in execution to whioh they are not 
parties. There is no anthority for tbo pro- 
position that, on the loss or alienation of 
babuana property, the right to maintenance of 
the present and prospective membors of the 
branch against tho Raj revives toties quoties. 
It being a condition of babuana grants that, 
tho holder should pay Government rovenuo duo 
in respeot of tho property granted through tho 
Maharaja, it cannot bo permitted that tho sub- 
ject of tho grant should be enjoyed and tho 
oondition upon which it was made disregarded. 
It cannot therefore be disputed that, if, on the 


| Babuana Grant— continued. 

failure of the holder to pay revenue, the Maha- 
raja has to pay it, he may recover the amount 
i by suing the holder for it and putting tho pro* 
perty granted to sale in execution of the deoree 
obtained by him. Property, though imparti- 
ble, may be alienable. (8 I. A. 248, 15 I.A. 61, 

3 C W.N. 415 = 26 I.A. 83, Rel. on.) Held, that 
a custom cf inalienability of babuana property 
was not proved in this oase. DURG^DUT 

Singh v. Maharaja Sir Rameshwar Bingh 
Bahadur and taradut Singh alias Tara- 
nandji v. Maharaja Sir Rameshwar 
Singh Bahadur. t3 C.W.N. 1013, P.C. = 6 M. 
L T. 68= 11 Bom L R. 901 = 6 A L J. 847 = 36 
C. 943 = 10 C L J. 233 = 19 M L.J. 567 = 36 I.A. 
176. (15 I.A. 51, R.) 

(3) — Alienability — Hindu Law — Milakshara 
— Babuana property , if ancestral in the grantee's 
hand — Interest of co-parcener, attached before 
death - Clann — Release, from attachment— Right 
of decree-holder to lollow property — Civ. Pro, 
Code ( Act XIV of IS82), s. 2S0— Regular 
suit. — Property granted as babuana in aooord- 
ance with tho kulachur of tho Durbhanga Raj 
to junior members of the family for their 
maintenance is alienable, subjeot to the ulti- 
mate olaim of the grantor, as reversioner, on 
the extinction of the grautee’s descendants in 
tho malo line. (9 C.W.N. 567 = 32 C. 683, F .) 
Suoh property is ancestral property in the 
hands of the grantee, and a son of the grantee 
acquires an interest in it at his birth. When 
the undivided property of a joint Mitakshara 
family was attached in execution of a deoree 
against a co-paroener, the fact that the property 
was, before the judgment-debtor’s death, pro- 
visionally released from attachment under s. 280. 
Oiv. Pro. Codo. does not prevent iho deoree- 
holder from working out his rights acquired by 
virtue of the attachment, if, subsequently to 
tho judgmont-debtor’s death, the order under 
s. 280, Oiv. Pro. Code, is set aside in a regular 

suit, ram Chandra Marwariv. Mudesh- 
WARSINGH, 10 C.W.N 978 = 33 C. 1158. (6 I. 
A. 88. 23 O. 829, Rel on ) [F„ 12 C.W.N. 

966, 35 0. 823 = 8 C.L.J. 124 = 12 C.W.N. 958, 
6 A.L.J. 434 ; R., 5 O.L.J. 80=11 C.W.N. 
163. J 

(4) — Revenue and cess , liability for — ■ Dttf* 
bhanga Raj- Coyitributio>i — Interest— Tenure 
holder — Proprietor. — Held, in respeot of a 
babuana grant of certain rnehals in the Dat- 
bhanga Raj, that the plaintiff Maharaja and 
tho defondants (holders of tho babuana grant) 
are neither eo proprietors, nor are the latter 
tenure holders uudor the former ; that, in 
aocordanoo with the sanad , tho defendants must 
pay all Government, dues, (inoluding cesses), 
through tho plaintiff, and if tho plaintiff pays 
tho amount, ho is to bo fully reimbursed by 
tbo defendants ; that interest on oesses payable 
by tho defendant should bo allowed at the rate 
of 12 per cent, per mensem, as in a contribution 

suit. Laliteshwar bingh v. Maharaja 
Rameshwar Singh Bahadur, 13 C.W.H. 
118 = 4 Ind. Cas. 331. 
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Babuana Grant— concluded. 

(5) — Babuana grant of ancestral property — 
Grantee's estate, nature of— Custom- Bur a en 
of proof Partition — Babuana grant, nature of. 

Per Curiam, Landed property acquired by 
a grandfather and distributed among his sons 
does not, by euoh gift, become their self- 
acquired property so as to enable them to dis- 
pose of it to the prejudice of the grandsons. 
(6 M.I.A, 165, F.) A Babuana grant of ances- 
tral property by the owner of an impartible 
estate to enure for the benefit not only of a 
junior member of the family but of his male 
descendants in the direct line does not lose 
its ancestral oharaoter by the grant. It does 
not become self-acquired property in the hands 
of the grantee or his direot male decendants. 
Hence the other members of the family have the 
rights in it which they oan claim under the 
Mitakshara Law, that if, the right to restrain 
alienation exoept iD oases of legal necessity 
and the right to dtim partition : and the original 
grantee has no power to dispose of the property 
by Will. (33 C. 1158, F.) The oustom whioh 
operates in the oaso of the Raj itself does not 
apply to a Babuana grant without the requisite 
proof whioh is neoessary in such oases. The 
burden of proof lies upon the person seeking to 
establish the particular custom and to take 
this out of the ordinary category of Hindu 
family property. Per Brett , J.— A babuana 
grant is made to a junicr member of the family 
and to his deoendants in the male line for their 
maintenance. The grant i3 not of a portion 
of landed property to pay off a certain fixed sum 
of money whioh the grantee is entitled to olaim 
on acoount of his maintenance from the Raja, 
but it is a grant for the maintenance of the 
grantee and his male decendants so locg as 1 
there are any. LALITESHAR SINGH v. BHA- 
BESHWAR 8INGH, 8 C.L.J. 124 = 12 C.W.N. 
958 = 35 C. 823. [F.. 12 C.W.N. 966.] 

Alienability of — See GRANT — MISCEL- 
LANEOUS, 9 C.W.N. 567 = 32 C. 683. 

Bachelor. 

Adoption by widower or — See HINDU LAW 
—Adoption, 4 M.H.C, 270. 

Back Fee. 

Stipulation for, and acceptance of, validity of 
— See ACT XVIII OP 1879, ss 6, 12, 13, 27, 
28, 29. 30, 45 P.W.R, 1907, F.B.=33 P.L.R. 
1907 = 61 P.R. 1907. 

Bad Faith. 

See Insolvency — Insolvency under 
Civ. Pro. Code, 3 b.l.r. App. 14 (6). 

Badl. 

See Hindu Law— Gift, 6 M. 319. 

Badnl Contracts. 

Nature of — See CONTRACT ACT, 1872, 
a. 30, 57 P.W.R. 1907 = 74 P.R. 1908. 


Bahi Yaddust. 

< n 7 ‘ P r 08cribe8 g° nerai tor keeping the 

Bahi Yaddust.” Civ. Cir. No. 2, dated 14th 
February, 1870, 13 W.R. Civ. Clr. 3. 

Bal-bil wafa Deed. 

in pre-emption suit, effect of 
on right to pre-empt— Sec MORTGAGE— FORM 
OF MORTGAGES, 14 A. 195 = A.W.N, 1892, 42, 

“Bai-bil wafa” Mortgage. 

Prooeedings of settlement cffioer upon 
award before mortgage-Rights of mortgagee- 
s'* LIS PENDENS. A.W.N. 1888, 246. 

Bai bil-wafa form of mortgage— Two docu- 
ments of same date for sale and re-conveyance 
Admissioility of parol evidence to show real 
intention to oreate mortgage-See MORTGAGE 

1897° R 109° F ° RTGAGES ’ 19 A ' 13i = A -W.N. 

Bail. 

Malicious prosecution— Refusal to accept 

nvnnvvl -r Aot ~ Malioa ~ See Judicial 
officers, Liability of, 2 M.H.C. 396, 

Appea 1 under e. 73-Pendiog appeal-See 

St. n and 12, Vic., c. 21, s. so, 17 B. 334. 

Bail-bond. 

if L 1 *7" emniL yf or a • A contract whereby 
‘ iw“, g lncamQif y a suret y for his bond 
1 HM T Iv.. 36 ' 8, 24 °‘ theIndian Contract Aot, 

L R 3S3 = 32 B L MO 7 .' M ° LSHANKAK . «> Bom. 

For accused— Forfeiture of-Suit, recovery 

S , by suret y against principal — See 

CONTRACT ACT, 1872, g, 23, X P.R, 1899. 

Bailee. 

See Bailment. 

See Contract act. 

See ACT IX OF 1890, ss. 72, 76, 17 M. 445, 

Rule as to validity of delivery by the to 

-? 0 mMn al l 01Dt bailors— Soope of the rule 
QA? e - 7 H d N ? U Daw— Partition, 5 Ind. Cas 
343-7 M.L.T. 253 = 20 M.L.J. 709. 

q b ° ats ~~ — Liability of- 

See Negligence, 2 Hyde 79 . y 

Bailiff. 

-See Execution of decree— Mode of 

EXECUTION, 3 B. 89. OF 

a J 0, ! 6 , r -I?/ 0 * 88 01 High Coutt ‘0 appoint 

special bailiff See ST. 24 AND 25, Vic C 104 
s. 11, 26 M. 120. 1U4 ' 

Bailment. 

See Bailee. 

See Contract act, IS 72 . 


Badnl Transaction. 

See Contract act, 1872, ss. 30, 213, 95 
P.L.R, 1901 = 46 P.R, 1901. 


(1) Goods damaged by Bailee's negligence — 
troot of custom as to liability , admissible .— 
A certain quantity of wheat purchased by the 
defendant at plaintiff’s request was left in the 
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Bailment —continued. 

charge of the defendant who stored it in a room 
wherein it was damaged by rain-water. The 
plaintiff sued him in damages. Held that 
proof of custom or usage of trade as to liability 
was admissible. GOBIND BAHAI v. RAMJI 
Das, 08 P. R. 1876. 

(2) — 'Pawnee — Inter-zleader suit — Small 
Cause Court — Act IX of 1850, s. b & — In exe- 
cution of a decree of the 8mali Cause Court 
obtained by A against B. certain goods of B in 
pledge with C were seized by, and kept in the 
possession of, a bailiff of the Court. C institut- 
ed an inter-pleader suit to recover possession 
of the goods. Held that the se ; zure by the 
bailiff while the goods were in tho possession of 
C entitled 0 to maintain the suit, and a decree 
was aooordingly given him with costs. BHINJI 
GOVINDJI V. Monohar Das, 3 B L R. Add. 
31 = 14 W.R. 303. 

(3) — Gratuitous bailee , duty of — Non delivery 
of goods — Onus. — A sait cannot be maintained 
agaiDst a gratuitous bailee of goods, for failure 
to doliver the same, where, having been only 
bound to acoount for the manner in which they 
had been kept bo had satisfactorily done so. 
Peacock , C.J . — It is doubtful whether tho 
defendant in this oase was a bailee at all. 
Per Markby, J, - Tho defendant in this oase was 
a bailee for custody, but net, a gratuitous bailee. 

Moolchand v. Robinson, l B L R. O.C. 68. 

(4) — Principles of law of bailment— Mofussil, 
applicability 1 1 , — The general principles of the 
law of bailment arc applicable in the Mofussil, 
and are substantially i ho same as those which 
prevail under English law. DOOMUN PEADAH 

v. Shook Chand Paul, 17 W.R. 90. 

(5 ) — Responsibility of bailee— Burden of proof. 
—When loss of goods bailed is established by 
the plaintiff, it lies on tho defendants to show 
that they took as much care of the goods as a 
man of ordinary prudence would, under similar 
oircumstanoes, have taken of hts own goods of 
a similar kind, and that tbo loss ooourrod not- 
withstanding such care. TRUSTEES OP THE 

Harbour, Madras v. Best & co., 22 M 

524. 

(6) —Contract of i ailment — Bailee's lien — 
Quontum meruit— Contract Act , s. 70.— Where 
there is an express contract, it must bo perfor- 
med in its entirety, or nothing cm bo claimed 
Under it, and there is only room for a quantum 
meruit claimed where no such express contract 
has been made, Tnoreforo, whore a person 
undertook to repair an organ for a particular 
sum of money and afterwards rofusod to ropair 
it for that sum, be cannot claim remuneration 
for the work done by him, at a certain rate, and 
would not be entitled to retain the organ till 
suoh remuneration is paid SKINNER v JAGER 
6 A. 139 = A. W.N. 1883, 263, 

See ACT IX OP 1890, ss. 72, 76, 22 A. 361 = 
A. W.N. 1900, 111. 

See Carriers, 9 N.W.P. 237, 3 N.W.P. 
195. 


Bailment — continued. 

Bailment of goods — Bailee, whether oould 
sell goods— Rights acquired by vendee from 
bailee— See CONTRACT ACT, 1872, a. 108, 
Exception 1, 11 B. 704. 

Contraot of — Bailed goods stolen — Liability 
of bailee— See CONTRACT ACT, 1672, s. 151 
90 P.R. 1900. 

Entrusting for repair the driving beam of 
a sewing machine to copperemith — Degree of 
oare required of the coppersmith — Burden of 
proof— See CONTRACT ACT. 1872, ss. 151. 152, 
154, U.B.R. 1909, 1st Quarter, Oontraofc, 

p. 11. 

See CONTRACT ACT, 1872, a. 178, 3 C. 251. 

Currency notes entrusted for a speoifio pur- 
pose — Notes lost by gambling — Trover — Loan — 
Bona fide holder for value — Coots — See GAMB- 
LING, 6 B.L R. 581. 

See Hotel keeper and guest, 22 A. 
164 = A. W.N. 1900, 3. 

Bailee when not liable for loss of thiog 
bailed — See JURISDICTION — CAUSES OF 
JURISDICTION, 70 P.R. 1906. 

See Master and servant, L.B.R. 1993— 
1900, 67. 

Bairagii. 

In Karnal, not an agricultural tribe— See 

Evidence— accounts. 4 Ind. Cus. 495=51 
P. W.R. 1909. 

Hindu Law — Bairagi’s rights— See HINDU 
Law- General, i B. L. R. a. o. 114 = 10 
W.R. 172. 

Application for, by his preceptor’s preceptor 
—Custom, proof of — Sec LETTERS OF ADMI- 
NISTRATION, 28 C. 608 = 5 C.W N. 873. 

Baj Rojgar. 

Gift for performing tbo ceremony of, is not 
valid and is therefore unenforceable at law — 

See Deed— Construction of deeds, 7 

Bom. L.R. 324. 

Balance. 

(II — Balance — Acknowledgyymxt — Basis of suif 
— E.ca7nination of previous dealings— A xtiend - 
ment — Interest — Equitable claiyyi — Laches — 
Revisioyi [Civil) — Failure to exercise jurisdiction 
—Narrow vxterpr elation of rulings — Punjab 
Courts Act (XVIII of s. 70 12) (a).— A 

brought, a 9uit on a balance claiming the amount 
acknowledged as duo as well as interest, The 
first Court, held fhat the plaint should be con- 
sidered as amended so as to include the previous 
dealings between tho parties, and the previous 
accounts were filed to ouablo tho Court to deal 
with the olaim. The Appellato Court, ou the 
authority of certain rulings, dismissed the euit 
as not maintainable boiDg on the basis of a 
balanco. Held , (1) that the Appellate Court 
was in error in holding that it was bound to 
dismiss tho suit ; (2) that tho narrow inter- 
pretation of tho rulings by the appellate Court 
amounted to a refusal to exercise jurisdiction 
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Balanc e— concluded. 

which justified revision under cl. ( a ) of s. 70 (1) 
of the Punjab Courts Aot ; (3) that, as the 

balance included a good deal of interest and A 
allowed nearly the full term of six year« to run 
before putting defendant in Court, A was not 
equitably entitled to oharge interest on the 
balance. There is no hard and fast rule that a 
suit brought on a balance is in all circumstances 
not maintainable. The striking of a balance 
may in itself merely serve to bring a claim 
within limitation. But in each case it will 
be a matter for consideration whether the form 
of suit requires the Court to go behind the 
balance and to determine whether the items 
from whioh it was made up should be examined. 
Where the first Court considers a suit brought 
on a balanoe as amended so as to include the 
previous dealings, the suit should not b 9 dis- 
missed as not maintainable. AMIR CHAND v. 
SUNDAR Mad, 7 P.L.R, 1912. (68 P R. 1901 
— 1*23 P.L.R. 1901, 119 P.R. 1908, Expl.) 

Balance-sheet. 

Nikash or — Admissibility in evidence- -.See 
Stamp ACT, 1879, sch. I, art. 1, 15 C. 162. 

Balcony. 

Removal of— When once the balcouy is 
built in defiance of the orders of the Munici- 
pality, the person putting it up oannot obtain 
injunotion from the Civil Court restraining the 
Municipality from removing the same— See 
BOM. ACT VI OF 1873, a. 33, 2 Bom. L.R. 572. 

Erection of. without permission of the 
Municipality, prosecution for — See BOM. ACT 
III OF 1883, ss. 308, 309, 312. 1 Bom. L.R. 575. 

Projection of, over one’s own ground or 
over Municipal ground, so as to overlook 
another’s windows gives a oause of action to 
the latter for infringement of his easement— See 
Easements act, 1882, ss. 15, Expl. l, 16, 17 , 
18, 2 Bom. L. R. 451. 

Abutting of, on a private street and con- 
structed in defiance of the orders of a District 
Municipality can be removed by the Municipal- 
ity— See BOM. act VI OF 1S73, b. 33, 5 Bom. 
L.R. 18 = 27 B. 221. 


* 

i 


Banco. 

See BENCH, 21 P.R, 1868, 

B&ndhus. 

I 

See Hindu Law— Inheritance, 22 c. 339. , 

Bania and Zamindar. 

Contract oetween — Grounds on which a 
Court can alter such a contract— See CONTRACT 
— ALTERATION OF CONTRACTS, 13 P.R. 
1905 = 80 P.L.R. 1905. 


Banian. 

In the case of 
7 C.W.N. 799. 


See Lien, 30 C. 937 = 


Banian of a firm — concluded. 

See Principal and agent — Duties 
and Liabilities of agents, 2 B.L.R. 0 . 
c. 7 . 

Bank, 

See Banker and Customer, 

Spoliation of —Books— See ACCOUNTS— 

Miscellaneous, 10 m.i.a. iso. 

Receipt— given by— for amount of loan de- 
positea-Terma of contract of loan contained 
in receipt Production of reoeipt whether cculd 
00 insisted on before payment by— See CON- 
TRACT— Conditions Precedent, 11 b. 498. 
See Declaratory Decree, suit for 

r r? E ^ DE ,^v K o T0RY 80118 LIE ’ 2 r.. 

iX.A.L 212 = H W.R. 40. 

Suit by bank iu liquidation— Bank the 
proper plaintiff m— See PLAINT— Form AND 
CONTEND OP PLAINT, IT A. 292 Jm 

Duty of— to disclose guilt of person for 

whom de.eniant was surety— See Principat 
AND g SURETY- D IS CHARG y E o/ SURETY 15 


Banian of a firm. 

Lien in the case of a banian of a firm 

Lien, 18 c. 573 = 18 I.A. 78, P.C. 

C. 11—25 


— See 


Banker and Customer. 

See Bank. 

See LIMITATION ACT, 1903, arts. 59, 60, 
(1)— Deposit— Agreement bu Banker tn Hn 

A P-V rT r - i,alto " 01 *»*- 

nl /'T? 4 ' Jjauker3 ’ agreed to buy securi- 

ties (of the respondeuts. whose moneys they 

had iu aeposic. Before doing so, however they 

suspeuaed payment. Held, that the ’above 

agreement did not make A and Co. trustees 

CM 2M-a G ii KN0WLEDGE ' 6 ind - 

1 ^^^ em ) U £ nce ; t0 £ an ter to purchase shares 

! tJtn ' °l ^k-fZW-Respondent remit- 
ted to A and Co., Bamrors, a cheque to purchase 
shares in certain companies, a & Co. bought 
some shares, and before completing the purchase 
they failed Held, tbit A & Co 6 stood in the 

of fcrusfcees t0 th * respondent, and 
the latter was entitled to a refund of the 

unspent balance of the money. THE OFFIClAr 

assignee of Madras v. j. w. Irwin 6 ind 
Cas. 230 = 8 M.L.T. 99. ’ b 1 df 

(3) — Deposit — Agreement by Banker to 
purchase Government promissory notes— Failure 
of Bank -Trust. —A & Co., Bankers, agreed to 
purchase Government promissory notes for an 
amount held by them in deposit on behalf 
ot the respondents, but before they could do 
so, they suspended payment. Held, that no 
fiduciary relation was created so as to entitle 

fc0 claim returiJ of the deposit. 

Ofi icial Assignee of Madras v. The 
Society for the Propagation of the 
Gospel, 6 Jncl. Cas. 212 = 8 M.L T. 80. 

fl )— Fixed aeposit— Expiry of period— Bank, 
whether trustee cr debtor.— K had Rs. 1,500 
on fixed deposit with A and Co., from 17th 
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Ba nker and Customer— continued, 

October, 1905 to 17th Ootobar, 1906, the condi- 
tions being that, attar the 17th October, 1906, 
no interest should be payable unless the deposit 
w»? renewed. After 17th October, 1806, K 
sent up his deposit receipt on due course for 
re- payment of the money, but before re-payment 
was made, A & Co. failed, Held, that the 
money continued to rein liu as a deposit after 
J7 h October, 19C6. A creditor cannot trans- 
form bis debtor into a trustee by demanding 
the re-payment of the debt. THE OFFICIAL 
ASSIGNEE OF MADRAS v. N. KRISHNA 
BHATTA, 7 M L T, 416, F.B. 

(5) — Remittance to Dank to the credit of payee 
—Payee not customer — Absence of instructions 
from payee — Nature of pay m ent — Failure of 
Bank— Effect, — M. R. Cc. remitted money to 
A. & Co., to the credit of H, tho payee. A. 6c 
Co. informed R, who was not one of their cus- 
tomers, that thio had been done, and asked for 
his instructions. Before R could instruct, A 
& Co. suspended payment. Held , that it cannot 
bo presumed that A &. Co., received or were 
intended to receive the remittance as Bankers. 

The Official assignee of madras v. D. 
RaJAM AIYAR, 7 M.L.T. 401, F.B. = 6 Ind. 
Cas. 383 = 33 M. 299 = 8 Ind. Gas. 138. (32 M. 

68, Not Appl.) 

(6) — Money paid under suspense account pend- 
ing settlement of terms of investment — Nature 
cf payment— Ownership— Meaning of * in sus- 
pense .’ — M remitted money to A & Co. As M. 
and A & Co. couid not agree as to tho torms on 
which the latter were to hold the monoy in 
deposit, and pending further instructions irem 
M.A. & Co., said they would hold the money 
in suspense account. Held, per Miller, J, 
( Munro , J. % agreeing), that, when a man pays 
money into a Bank, whether bo is a customer 
or not, the presumption, in tho absence of 
other evidence, will bo that ho pays tho money 
in to be held by the Banker, as Bankers ordi- 
narily hold the moneys oi their customers, 
irrespective of the fact that tho cia.mant could 
have withdrawn the money if ho could not 
come to terms of interest, period, or minimum 
amount of fixed deposit (82 M. 68. F.) Money 
“ in suspouse” me*ns no more than that the 
exact terms as to interest and period of deposit 
were not fixed, and that, ouce those were fixed, 
tho arrangement would take cfloot from that 
date or possibly from the date of remittances. 
Held, per Abdur Rahim, J. ( contra ) that 
money held by a banker to a speoial suspense 
acoount, even though under an agreement 
which entitles the banker to appropriate the 
money to his own use whenever he chooses, 
does not amount to payment to tho banker, if 
the latter has not, in fact, appropriated tho 
money to bis own use. THE OFFICIAL ASSIG- 
NEE of Madras v. Mellaparangavur 

8ARVAJANA QAHAYA NlDHI, LD., 7 M.L.T 
402, F.B. = 6 Ind. Cas. 427. 

(7) — Money in fixed deposit— Demand at 
maturity — Whether Banker a trustee for 
the creditor*— Per Munro , «/.— When a person 


Banker and Customer— continued, 

pays monoy into a Bank, then, if nothing fur- 
ther appears, the money becomes the money of 
the Banker, who is entitled to mix it with his 
other money and use it as his own, but is bouad 
to return its equivalent by paying a Bimilar 
sum to that deposited with him when he is 
asked for it. In such a case, the relationship 
between the Banker and the person paying the 
money is that of ordinary debtor and creditor. 
The person paying the money, may, however, 
at the time of payment, give directions to the 
Banker, which put the relationship upon a 
| different footing and givo it a fiduoiary char- 
acter. When this is the oase, the money does 
not become the money of the banker. He is 
not entitled to mix it up with his own money 
and use it, and if ho does so and afterwards 
fails, the unspent balance in his hands must be 
; taken to include the money which it was his 
duty to keep separate and not to use, rather 
than the money which ho had the right to 
dispose of. It is on this principle that money 
j held by a Banker in a fiduoiary capacity may, 
j if ho fails, be recovered in full out of the 
general assets. 8uoh directions as would caus6 
the banker to hold the monoy in a fiduciary 
capacity may be given either at the time of 
| payment or subsequently with the same result, 
j Held, that, when a banker receives a customer's 
i demand for re-payment, it was his duty to remit 
the money at onoe. After the demand, the 
Banker held it in the same way as if, on the 
day the demaud was made, the customer had 
received the money and had then handed it 
baok and asked the Banker to hold the money 
! for him in trust, pending remittance to him at a 
; future date. Per Abdur Rahim , J. — Ordinarily 
mouey paid into a Bank on ourrent or deposit 
acoount is no longer the customer's money 
but tho Banker's. The banker is a debtor in 
respeot of suoh moneys, and not a trustee. A 
creditor is not competent, simply by making a 
demand for his debt, to turn his debtor into a 
trustee with respect to tho amount, without 
the debtor haviug t*ver at any time accepted 
suoh a position. The relationship of debtor 
l and creditor must be taken to continue until it 
is terminated by payment, unless there is an 
agreement to hold tho amount in trust for the 
customer, or to apply it in a particular manner 
' as his agent, and something is done towards 
i effectuating the trust or applying it for the 
specified purpose, and a new aud different kind 
of relationship would be established between the 
parties in substitution of the old. Tho position 
of Bankers and Customers, infer se , discussed. 
OFFICIAL ASSIGNEE OF MADRAS V. RAMA- 

CHANDRA IYBR' 7 M.L.T. 214 = 33 M. 134 = 6 
Ind, Cas. 974. 

(8 ) — Direction by customer to pu- chase Gov- 
ernment promissory note ivith money to his 
credit with the Bank , and promise by Banker 
accordingly — Bankruptcy — Insolvency — Banker 
whether a trustee— Failure by Banker to pur- 
chase — Effect.— h had, on tho 5th August, 1906, 
Rs. 600 standing to tho oredit of his current 
acoount with A & Co. On the above date he 
wrote to A. & Co, requesting them to buy ou hisv 
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Banker and Customer— continued. 

behalf a Government promissory note for 
Rs. 1,000 when the amount of his current ae- 
oount reached that sum. On the 30ch Septem- 
ber, 1906, L again wrote requesting A & Co. to 
buy the promissory note as there was then 
Rs. 1,000 to his credit. On the 10th October, 
he, not having received auy reply to bis letter, 
interviewed some of the officers at the Bank 
who told him that no reply was necessary as 
his instructions would be carried out in due 
course. But in faot A & Co., never brought 
aDy promissory note before they suspended 
payment on the 22nd October, 1906. Per 
Munro, J, — It was competent to L to give 
such directions, as would thereafter cause A & 
Cc. to hold the money in a liduciary capacity. 
In the face of L’s specific directions, A & Co. 
were not entitled to use the money as their 
own, but held it in a fiduciary capacity. When 
money is handed to a Banker for the specifio 
purpose of purchasing securities, the Banker 
has only a special property in the money so 
handed to him, and if he became a bankrupt 
while securities were unpurchased, the money 
would not go into the general account in the 
bankruptcy, but the whole amount must be 
paid to the oustomer. Per Abdur Rahim , J. 
(contra). A mere direction by L to A & Co. 
to buy Government promissory note, followed 
by a promise on their part to carry out the 
directions, cannot have the affect of making A 
& Co., bankers or trustees with respect to the 
amount in question, without an eutrustment 
or bailment. Some unequivocal act on the 
part of the debtor is necessary, showing that 
be had changed his position into ihat of a 
bailee with respect to the money due from him. 
A mere promise to carry out the directions of 
the customer, so long as he does nothing to- 
wards appropriating the money to any specific 
purpose, will not suffice, for such a promise 
can have no higher legal effect than a promise 
to pay the debt. Something has to be done, 
which would enable the Court to say that a 
particular sum is held by the Banker as trus- 
tee or agent for some specific purpose, and 
which he is bound to keep apart from his own 
money. An entry to that effect in the Ban- 
ker’s book might be a sufficient act of separa- 
tion or appropriation. THE OFFICIAL ASSIG- 
NEE of Madras v. Lupprian. 7 M L.T. 151 
= 5 Ind. Cas. 312 = 33 M 143 = 20 M L. J 428 


(9)— Honouring a draft genuine to all op fear - 
ance—Suit by customer for recovery of money 
— Burden of proof— Forged draft — Plaint , 
amendment of — Inconsistent pleadings — Haul- 
writing — Value of expert evidence— Principal 
and agent— Difault of principal misleading 
agent into doing something — Negligence- 
Signing a blank from— Fraudulent conversion 
of the form into a cheque — Liability of Banker 
for honouring such a cheque. — Where a banker 
pays money od a draft, signed by his customer, 
and the draft and the signatures thereon are 
to all appearanoe in order, the burden of 
proving, in a suit by the oustomer to recover 
the money from tho Banker, that the draft 


Banker and Customer -continued. 

was a forgery, lies on the customer. The 
plaintiffs sued the defendants for the reooverv 
i of certain money paid by the defendants on a 
I draft, the signatures on which plaintiffs alleg- 
ed, were forged. After the plaintiff’s case was 
nearly concluded, the plaintiffs asked for leave 
to amend the plaint and to raise a plea to the 
effect that, even if the signatures on the draft 
were genuine, the draft was not issued by the 
plaintiffs and was thus not a proper draft. 
Held, that the amendment could not be 
allowed, as it would have the effect of putting 
forward an entirely new case for the plaintiffs 
inconsistent with the plaint as orginally fram- 
ed. The opinion of an expert in handwriting 
should be received with great caution and 
should not be relied upon unless corroborated. 
A principal, who has misled his agent into 
doing something on his own behalf, which the 
agent has honestly done, would not be entitled 
to claim against the agent in respect of the act 
so done. The question to be determined in 
such cases is whether the agent was misled 
into doing the act by the default of the prin- 
cipal. (15 W.R. 152, Rel on.) If A employs E 
on his behalf to deal with articles of a cet- 
tain description in a particular way, and 
then A, through inadvertence or otherwise, 
introduces araeng the articles with which 
B is to aeal a dangerous counterfeit, not 
distinguishable in appearance from its compan- 
ions, A is bound to indemnify B against any 
loss resulting from his dealing with the counter- 
feit as if it were a genuine article within the 
scope of his employment. As between a 
oustomer and a banker, who is his mandatory 
the duty on the part of the customer arises 
directly out of contractual relations subsisting 
between them to take caro that any cheque 
which he should buy him is not in such a form 
as to offer facilities for being filled up in a way 
whioh would mislead the banker if reasonably 
vigilant. It is negligence to sign a document 
which somebody else may convert into a nego- 
tiable instrument for the honouring of whioh 
the banker is to be held liable. The defendants 
were authorized by plaintiffs to accept and 

£ D0U u, Ch , equtS 3,gQed b ? M. M left in his 
office blank forms of drafts signed by him 

Another person duly filled up a blank signed 

lorm and hac the cheque cashed at defendants. 

Plaintiffs sued defendants for the reoovery of 

the money paid on the cheque. Held, the 

R^ a r^ vere ? T 0tliable - Pu »J*B National 

BiNK ofindia 

<10 )- Current account Direction to 

banker to purchase Government vro-noles — 
Suspension of the Banker before "purchase — 
Fiduciary relation , w nether created— Indian 
Insolvency Act, s. 73— Letters Patent, ss . 15, 
lo Appeal f rom order cf Insolvency Commis- 
sioner Division of opinion between Judges 
hearing appeal — Further appeal, whether lies. 
—Where the Judges of the High Court, hear- 
ing an appeal from an order of the Commis- 
sioner in Insolvency, do not agree in their 
opinion, a further appeal lies under e. 15 of the 
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Banker and Caitomer — c ontinued. 


Banker and Customer— continued. 


Letters Patent. S. 18 of the Letters Patent 
confers the power whioh is given by e. 73 
of the Indian Insolvency Act, but that does 
not of itself deny the right of further 
appeal, and there is nothing in the Letters 
P*t<nt to prevent the application of s. 15. 
A mere direction by a oustomer to his banker 
to apply money at his credit in a particular 
way does not alter thoir relation of banker and 
customer. There must be something to show 
i hat the banker not merely undertook to change 
his position in the future, but that, by taking 
some step to apply the money or otherwise, he 
did effect a change of position. The respondent 
who bad a sum of money in ourrent aooount 
with A & Co , Bankers, instructed them to 
purchase Government pro-notes for the amount. 

A & Co. replied that they would do so in duo 
course. In the meantime they 6Uspendod pay- 
ment : Held, that the relationship of debtor 
and oreditor was not affected, and that A & Co. 
did not become trustees to the respondent for 
the amount. THE OFFICIAL ASSIGNEE OF 

Madras v. a. e. a. Lupprian, 6 Ind, Cas. 387 
= 8 M.L.T. 101. 

(11) — Banking, nature of — Relation between 
banker and customer. — Money deposited in a 
bank is one lent to the baokor by the depositor ! 
with this condition, that it is to bo re paid 
whenever oalled for by oheque. Toe trans- 
action is ono of mutuum, Either party has 
the right to put an end to the relation of 
debtor and creditor. The lender has the right 
to recover the money by drawing a oheque for 
the amount and presenting it for payment. ! 
The borrower can re-pay the money or tender 
the same whenever ho pleases. BRADLEY v. 
Agra Bank, 191 P R 1885. 

(\2)— Bankers a>id banking— Insolvency — 
Fiduciary relationship between banker and cus- i 
timer, when arises— Portim of money to be 
placed in a fixed deposit , paid in — Failure of 
Bank before balance sent— Right of depositor to 
recover portion paid in— Capacity in which 
Bank receives money from customers in the ordi- 
nary course of business. — Where a bank receives 
money in a fiduoiary capaoity aud is under a 
duty to keep it separate from its own monoys, 
and not use it, then, even though the bank, in 
fact, mixed it, with its own monoys, it can bo 
recovered out of the general assets, in tho oveut 
of its insolvency, on the principle that, where a 
person mixed money, whioh it was his duty to 
keep separate, with his own money, and after- 
wards fails, tho unspent money in his hands 
must be taken to include tho mouoy which 
it was his duty to keep soparato, and not 
to use it, rather than the money which he had 
right, to dispose of. In the ordinary course cf 
business a bankor is entitled to uso moneys paid 
into his bank as his own, unless there is what 
amounts to a direction to tho contrary, vie t 
that tho money should bo held in a fiduoiary 
capaoity. 6 wrote to A & Co., Bankers, enclosing 
a cheque in his favour for Rs. 627, and asked 
them to receive the amount in fixed doposit 
together with Rs. 573 wich ho would remit I 


on receiving their acknowledgment, the whole 
amount to be treated as a fixed deposit for one 
year, payable to 8 or Mrs. S either or survivor, 
A & Co. wrote in reply acknowledging the 
oheque and stating that, on receipt of the 
further sum, they would place the total amount 
in fixed deposit as desired. Before the further 
sum of Rs. 573 was sent. A & Co., booame 
insolvent. S claimed to bo paid the Rs, 627 
i out of the general assets in the hands of the 
I Ofiioial Assignee. It was found that A & Co. 
had mixed the proceeds of the oheque with 
their own moneys. The Commissioner allowed 
the claim holding that the sum of Ra. 627 
cannot bo regarded as having been placed in 
! fixed deposit so a? to disentitle 8 to withdraw 
it before tho expiry of the period or to entitle 
him to interest thereon, and that A A' Co. re- 
ceived the amount in a fiduciary capaoity, and 
were Dot entitled to use it, but were under a 
duty to keep it separate until the balanoe was 
received and the whole placed in fixed deposit. 

I Held (reversing tho docision) that, under the 
circumstances, the moneys in question were 
not held by A & Co., in a fiduoiary capaoity, 
and that 8 was not therefore culitled to re- 
cover. The Official assignee of Madras 

V. G. SMITH, 5 M.L.T. 164 = 32 M. 68 = 1 lad, 
Cas. 712. 

(13) — Relationship between - Plea if limita- 
tion. — The relationship betweon banker and 
customer is that of debtor aud creditor and the 
right of the customer to reoover a deposit could 
become barred by time. UHOWANI DASS v. 

Bhai Nundgopal, 17 P R. 1869. 

(14) — Draft — Presentation of forged draft for 
payment —Banker paying the draft — Forgery 
committed owing to customer’s negligence — 
Banker's negligence in accepting forged draft 
— Liability of Banker. — Tho plaintiffsi a bank- 
ing company carrying on business in various 
places in NorLhcrn India, opened in November 
1901, a ourront account with iho defendants, a 
banking company in Bombay. It was agreed 
(inter aiia) that the account could be drawn on 
by the plaintiffs’ branches at Lahore, Amritsar, 
and other plao?s. The plaintiffs sent to the 
defendants a list of officers authorised to sign 
for the plaintiffs and the speoimon of their 
signatures. The plaintiffs' branches thence- 
forward begau to operate on the account by 
drawing order drafts on forms printed for tho 
purpose. In April 1904, MR, the manager of 
the Lahore branch, left blank advices aud dratts 
eigned by him with tho accountant to bo filled 
in and issued in case of need duriug his tempor- 
ary absence. On his return, he neglected to 
rooover or destroy tho said blank forms. M R 
was later on transferred to the Amiitsar branch. 
During this period, au employee of tho Amritsar 
branch fraudulently got possession of the said 
blank forma. Tho word 41 Lahore M which was 
priuled on them was re-placed by “ Amritsar ” 
in rubber stamp; the year date was altered from 
4 top ; tho draft was made payable to “ bearer ’* 
in place of “ order and the manager’s initials 
below it were forged, The draft form was then 
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Banker and Customer— concluded, 

filled up for Rs. 10,000 in favour of N, a 
fictitious name. Ou the ‘2nd October. 1905, 
the defendants reoeived a letter of advice pur- 
porting to oome from the Amritsar branch of 
the plaintiffs and to be signed by the manager 
and accountant of the branch, advising that a 
draft of Rs. 10,000 was drawn by the said 
branoh in favour of N. On the same day, the 
draft purporting to be signed by the manager 
and accountant aforesaid and made ciit in 
favour of N or bearer was presented to the 
defendants for payment. The defendants paid 
the amount to the person presenting the draft 
and debited it to the plaintiffs. When the 
plaintiffs saw the debit in their pass-book 
on the 17th idem, they made inquiries and 
came to know that both the letter of advice 
and draft were forgeries. This they forthwith 
communicated to the defendant and informed 

them that they (the plaintiffs) were not liable 1 
to be charged with the amount, as the defend- ! 
ants were guilty of negligence in making the I 
payment. The defendants attributed negli- I 
gence to the plaintiffs. The plaintiffs eued to 
recover the amount from the defendants : Held, 
(1) that the plaintiffs were not estopped from 
contending that the completed draft presented 
to the defendants was not the draft of the 
plaintiffs. (2) That the negligent act alleged 
against the plaintiffs was not the proximate I 
cause of the loss. (3) That the proved faots 
did not bring the case within the principle of 
estoppel, whioh arose when the maker of a 
completed instrument completed it in a negli- 
gent manner and voluntarily parted with it 
and it was fraudulently altered by the person 
to whom it was handed, (4) That the signing 
of a paper in blauk and its delivery to an agent 
with instructions to fill it in and negotiate it 
under certain specified conditions would not 
estop the signer from repudiating liability, if 
the agent, in the absence of the specified condi- 
tions, fraudulently filled it and negotiated it. 

The Punjab National Bank Ltd. v. the 
Mercantile Bank op India, Ltd , 18 Bom. 

L.R 835. 

Relationship between— Current account- 
's Limitation act, 1903, ss. 19. 20, arts. 

59, 60, 4 A.L.J. 628 = A. W.N. 1907, 263 = 29 A. 
773. 

See Limitation Act, 1908, art. 145, 74 

P.R. 1882, Note. 

Lien of bankers for general balance of 
acoount under s. 171, Oontraot Aot— See ST. 

11 AND 12 VIC., C. 27. 8.39, 33 M. 53 = 

5 Ind. Cas. 845 = 8 M.L.T, 83. 

Bankers. 

(1) - Pui chase of shares through misrepresent- 
ation — Fraud — Repudiation. — When a person is 
induced by fraud to buy shares in a Bank, he 
is at liberty to avoid the same when the fraud 
becomes known to him. But, if he doe3 not 
do so within a reasonable time, he must be 
held to be responsible for the shares standing 
in his name and for the promissory notes given 


1 Bankers— continued. 

by him to the Bank. MAHARAJA SIR PARTAB 

• 8ingh v. Provincial Bank op India 72 

; P.R. 1891. (14 C. 457, F.) 

1 (2) Bank-Misrepresentation and fraud of 

director, how far binds Bank. — Where a party 
is led by misrepresentation or fraud to enter 
j into a contract, it is open to him to repudiate 
the same on discovering suoh misrepresentation 
or fraud. If, after the discovery of the fraud, 
he takes no steps to avoid the transaction, n, 
will amount to a taoit acceptance and affirma- 
tion of the same. The misrepresentation or 
fraud of the direotor of a baDk cannot affeot 
the Bank, as he is not their agent. PROVIN- 
CIAL Bank of India v. rao raja Tej 

Singh, 127 P R. 1889. [ft., 72 P.R. 1891 ] 

(3) - hul ia n Contract Act, s. 171— Banker's 
hen. When a person obtains a loan from a 
bank on the seourity of certain jewels whioh he 
pledges with it and afterwards beoomes other- 
wise indebted to it, he is not entitled to olairu 
tne return of the jewels by merely discharging 
the loan for which they were seourity, when 
there are other debts outstanding, unless there 
is a oontraot by whioh the bank has agreed to 
give up its general lien which it possesses under 
s. 171. Oontraot Aot. KUNHAN MaYAN v. 

The Bank of Madras, 19 M. 234. 

(4) Boss of hundi — Neligence — Criminal 
act of Bank servant.— A sent a hundi by post to 
a bank. The bank presented it for payment by 
one of its servants, B, who brought it back, 

, reporting that payment had been refused. The 
manager of the bank, with the intention of re- 
j turning it to A, placed it in an envelope, sealed 
and stamped, which was laid upon the table 
ready for the post, it being the custom of the 
; bank to post all letters iu that manner. The 

1 nofc reac b A, and it afterwards appear- 

ed that B presented it for payment the follow- 
' J °Sday.and obtained cash for it. Held that 
the bank was guilty of such neglect as to render 
it liable to A for the amount of the hundi. 

I People’s Bank v. Obbard, 2 Hyde 97. 

s 

(5 ) — Bankers and agents— Moneys of consti- 
tuent ordered to be invested , mixed with their 
oivn funds before insolvency— Xo breach of 
trust. Where the insolvents, carrying on busi- 
ness as bankers and commission agents in- 
vested a portion only of the moneys of one of 
their constituents in securities and satisfao- 

I torily explained their not having invested the 
remainder also as required by the constituent, 
it was held they held the money as bankers and 
not as agents and that they were in consequence, 
justified in not having kept the money separate 
from their own funds. In the matter of the 
petition of D. COWIE, 6 C. 70 = 7 C.L.R. 19. 

(6) Customer — Entry in the pass-book of the 
cheque as cash — Notice of dishonour— Estop- 
pel. The plaintiff sent a cheque to his bankers 
for being oashed and oredited to his accounts. 
The bankers, in their usual course of business 
initialled the reoeipt of the oheque in tfce slip 
book and also certified the credit of the cheque 
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*9 id cash id the pass-book before the cheque 
was actually cashed by them. The cheque 
wa = , when preseited by the bankers lor pay- 
ment, dishonoured by the drawee, whereupon 1 
they notified the dishonour to the plaintiff, 
The plaintiff, relying upon the entry in the 
pass book, in the meanwhile delivered a por- 
tion of the goods sold by him in cousideratiou 
of the cheque, and even after the notice of 
dishonour of the cheque by the bankers oon- ! 
tiuued to deliver the rest of the goods 6old : 
Held, that the bankers were not liable to 
make good to the plaintiff the amount of the 
cheque, because the plaintiff’s oonduot, subse- 
quent to the notice of dishonour, showed that 
the entry in the pass-book by the bankers did 
not mislead him to any appreciable extent. 
Credit given in a pass-book binds the banker, 
if on the faith of suoh credit the customer 
has altered his position, a 9 by drawing on the 
credit, etc., for, by eateriog the sums to the I 
customer a credit, they lead him suppose 
that they have received them on his account. 
When, however, there has been no 6Uoh alter- 
ation, the banker is allowed to show that the 
entries were made by mistake; for the pass book i 
is only primi facie evidence against him. 

Mowji v. National Bank of India, 2 Bora. 
L.R, 1041=23 B. 499. 

(7) Cheque — Post-dated. — A post-dated 
banker’s cheque is available in the hands of its 
holder and is admissible in evidence with only 
a one anna stamp. MOTILALL v. JAGMOHAN 
DAS, 0 Bora, L R. 699 , 

Paymout on forged oheque — Discharge of — 1 

31 0*249 ° mBLE lNSTRUMENTS ~ CHE Q UE * 

See Stamp act, 1879, ss. 3 (6;, 34, 17 B. i 
684, F.B. 

Bankers’ Books Evidence Act. ' 

See ACT XVIII OF 1891. j 

Bank Memorandum. | 

See Stamp Duty, 4 C. 829. j 

Bank of Bengal. 

See Ben. act IV ok 1862. 

(1) — Public debt , branch of Dink of Bengal, 
a Government Office, — The publio debt branch 
°* the Bank of Bengal is ;u much a G ivern- 
mont Office as it was under the separate i 
management of direct Government officer ; so j 
that the Bank cannot, in its privato capacity, ! 
take out of the hands of the Public Debt Office 

a stolen Government pro note detained by the 
Superintendent of the Publio Debt Office and 
hold by him as agent of the Government. 
The Bank of Bengal v. Men des, 3 C. 654 
= 5 C L R. 586. 

(2) Right to ref use to register a transfer of 
sAa?-es Act XI of 1676, s 17— Construction.-^ | 

The Bank of Bengal is entitled, especially after ' 
a publio notification to that effect, to refuse to 
register a transfer of shares when the applica- 
tion is made during the time the transfer-books 1 


Bank of Bengal —concluded, 

of the Bank are closed under the powers given 
by s. 21, Act XI of 1976. Although the Bank 
did not, when the application for transfer of 
shares was made, assigned the reason mentioned 
above for the transfer, held, that it was com- 
petent for the Bank to avail itself of the plea 
when a suit was brought subsequently. [R., 
26 C. 142.] S. 17 of the Act, entitling the 
Bank to refuse to register the transfer of shares 
until payment of any debts due by the share- 
holder, refers ouly to debts which are presently 
payable. MOTHOORMOHUN ROY v. THE BANK 

of Bengal. 3 c. 392 = 1 C L R 607 , 

See ACT XI OF 1876, s 4, 8 C. 300 = 11 
C.L.R. 274. 

Poddar of the— not a public servant— See 
PODDAR OF THE BANK OF BENGAL, 4 C. 376. 

Bank of Bombay. 

A share-holder has not aD unlimited right 
to inspeot register of share-holders— See COR- 
PORATION, 10 Bom. L.R. 636 = 12 C.W.N. 
825 = 32 B. 4C6, nrirsvig 9 Bom. L.R. 165. 

Bank. Presidency Act. 

See ACT XI OF 1876. 

Bankruptcy. 

See Insolvency. 

(1 ) — Assumpsit by the surviving assignee of a 
bankrupt, under an English Co?nmission, 
against a debtor , a native of India, and resident 
within the jurisdiction of the Supreme Court of 
Calcutta . — Plea. — Two days after issue joined, 
the defendant gavo notice that ho intended to 
dispute the trading, petitioning creditor’s debt, 
and bankruptcy. At the trial, oopies of the 
proceedings in the Bankruptcy Court, the com- 
mission, adjudication and assignment to the 
plaintiff, and bis oo assignee, which purported 
to be certified by the Clerk of the Enrolments, 
and to be under the seal of the Court of Ban- 
kruptcy in England, pursuant to the 2nd and 
3rd Will. IV. c. 114. s. 9, were given in evidence; 
but no proof was given that these copies were 
authentic, nor was the seal proved to bo that of 
the Court of Bankruptcy in England. A verdiot 
was given for the plaintiff, liberty being 
reserved for the defendant to move for a non- 
suit. A rulo nisi was afterwards granted and, 
after argument, made absolute, and the verdict 
set asido, aud judgment of non-suit entered for 
the defendant on the grounds that there was no 
evidenco of an act of Bankruptcy, — of trading 
subsequent to the passing of tho 6th Geo. IV. 
o. 16, and that neither that Act, nor the 2nd 
aud 3rd Will. IV, o. 114, extended to India : 
Held, on appeal, affirming the judgmsnt of the 
Court below. — Thao tho plea of the non assump • 
sif put tbo bankruptcy and assignment at issue 
suffniently without any notioe. That the form 
of the plea “ Assignee as aforesaid” wa9 not an 
admission of the plaintiff’s title as assignee of 
the Bankrupt, but only used in reference to the 
description the plaintiff had given of himself in 
the declaration. That the statutes, 6th Geo. 
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IV. c. 16. and the # 2nd and 3rd Will. IV. c. 114, 
made to facilitate the proof of bankruptcy and 
assignment in England, did not extend to the 
Courts iu India, and that in those Courts such 
evidence of the bankruptcy must be given, as 
would have been required to prove the fact, if 
no statutory regulations had been made. 
Clark v. Mullick. 2 M.I. A. 263 = 3 Moo P.C. 
2S2 = Morton 430 = 1 Sar. 188. 

Order of — Composition deed relating to 
property in British India governed by the lex 
7 oci rei sitae— Composition-deed exempt from 
registration — See DEBTOR AND CREDITOR, 

16 M. 85 = 3 M.L.J. 30. 

Baptism. 

Register of — Statement of date of birth in • 
a. how far evidence of age — Attestation of a 
sale-deed, when operates as estoppel — See 

Evidence —Miscellaneous documents, 

2 N.L.R. 34. 

Baqquals. 

See Hindu Law— adoption, 15 A. 327 = 
A.W.N. 3893, 110. 

Baran Land. 

See PUN. ACT XVI OF 1687. s. 16, 3 P.R. 
1899, Rev. 

Baroda. 

— Testator subject to— State — Will executed 
at Baroda — Disposition of immoveable property | 
in British India — Jurisdiction of Court in » 
British India- See PROBATE AND ADMINIS- 
TRATION ACT. 1881. S3. 56, 57. 20 B. 607. 

Barred Debt. 

See CONSIDERATION, 6 M. 351. 

See CONTRACT Act. 1672, s. 25 (3). 23 M. 
94. 

Barred Decree. 

(1 ) —Order tor execution by competent Court 
— Validity of.— Though the execution of a 
dec-ee may have been barred at the time of the 
application, an order for exeoution, if regularly 
made by a competent Court having jurisdiction 
to try the question, is valid if UDrevarsed. 
VIUNGUL PERSHAD DICHIT v. GRIJA KANT 
LAHIRI. 8 C. 31, P.C. = 11 C.L R. 113 = 81. A. 
128 = 4 Sar- 249. [F., A.W.N. 1862, 151, 7 A. 

262, 19 M. 54, 24 M. 669.24 M. 683= 11 M.L.J. 
432, 47 P.R. 1906 ; Appl., 6 B. 586. 8 A. 492 = 
A.W.N. 1886, 156, 13 A. 564 = A.W.N. 1891, 
164, 3 Bom. L.R. 416. 24 A. 282 ; Bel. on, 2 
C.L, J- 584, 14 Bur. L.R. 35 = U.B.R. 1907. 
1st Quarter, C.P.C., 1 ; R>, 6 B. 54, 9 C. 65, 6 
A. 269 = 11 I.A. 37, P.C., 7 B. 343, 9 B. 328, 31 
C. 376, 13 C. 257, 11 B. 537, 14 B. 206, 35 B. 
26, 35 B. 242, 13 M 347, 20 C. 551, 15 A. 84, 
P.B., 36 A, 443, 89 P.R. 1894, 23 C. 374, 25 C. 
789, 27 C. 210, 4 OC. 333, A.W.N, 1901, 32, 

90 P.R. 1902, 31 C. 822. I C.L.J. 500, 2 C.L.J. 
499. 3 C.L.J. 240=10 C.W.N. 209, 4 C.L.J. 
573 = 34 C. 13, 14 C.W.N. 114, 47 P.R. 1906 = 

86 P.L.R. 1907 ; D., 7 B. 316. 10 A. 51, 22 B. 
83, 28 C. 122 = 5 C.W.N. 80, 6 O.C. 44, 2 C.L. 

J. 384 = 9 C.W.N. 956, 11 C.W.N. 236, 17 M. 
L.J. 201 = 2 M.L.T. 167 = 30 M. 255, 35 C. 
1060 = 8 C.L.J. 193 = 12 C.W.N. 216, Note.] 


Barristers. 

Sec Legal Practitioners— Barristers 

Bar to Suit. 

See Civ. Pro. Code, 1S08, O. II, rr. 1 
ana 2. 

Decision as to title in proceeding in execu- 
tion— Fresh suit not maintainable in respect 
of title — Sec Civ. Pro. Code, 1903, ?• 47, 
9 B. 458. 

Baaee Grant. 

See Grant— Miscellaneous, 1 P.R. 187C. 
Bastu Land. 

Deposit of rent by raiyat — Suit by rival 
landlords for rent against the raiyat, maintain- 
ability of — See Ben. ACT VIII OF 1885, S3. 61, 
182, 9 C.W.N. 416. 

See Enhancement of rent- Enhance- 
ment, Liability to, 6 W.Pv. Act X, Rul. 92. 

In a Municipality, to whioh Bengal Tenancy 
Act does not apply — Notice to quit or to 
, pay enhanced rent not given — Suit for enhance- 
ment of rent must fail— See LANDLORD AND 

[ Tenant— Tenants liability for rent, 

; 9 C.W.N. 303. 

Bathing Ghat. 

See Declaratory decree, Suit for — 
Endowment, 1 A.L,J. 44. 

Prescription — Bathing ghat dedicated to 
public —See RIGHT OF SUIT— CUSTOMARY 
RIGHTS, 20 A. 200 = A.W.N. 1699, 25. 

Batta. 

Claims to Company’s batta, whether aczvab 
— See ABWABS, 6 C.L J. 667. 

Whether an abwab — Whether claim for, 
enforceable at law— See SANAD, 7 C.L.J. 202. 

Batwara. 

Collector’s notice — See ACT XI OF 1838, 

5 B.L.R. 135 = 13 W.R. 3Si. 

See Jurisdiction of Civil courts, 

6 B.L.R. 658 = 15 W.R. 471. 

! Batwara Law. 

| Award — Dacision under Batwara Lav* — 
— See Ben. act XIII of 1818, W.R. F.B. 12 
= 1 Ind. Jur. O. S. 5 = Marsh 37. 

Bazaars. 

(1)— Reg. XXVII of 1793 — Hauts and 
bazaars.— Regulation XXVII of 1793 applies 
only to hauts and bazaars whioh were in exist- 
ence when it was enaoted, not to those of a 
later date. CHUNDER NATH ROY v. MOON- 
SHEE ZEMADAR. 16 W.R. 268. 

See Contract— Miscellaneous, 3 C.W. 

N. 182. 

See BEN. REG. XXVII OF 1793, s. 5, 15 W. 
R. 48, 

Transfer of rigbte in a — by some only of 
the oo-parcenary body to whioh the bazaar 
belonged — See TRANSFER OF PROPERTY ACT, 

1882, 0 . 44, A.W.N. 1900, 81. 
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Beam. 

<lj — Right to project a— Construction over 
the projection. — Where a person acquires the 
right, to projeot a beam upon another's lands, 
he has do right to prevent the other from 
rearing a construction in his own land which 
overhangs the beam. RANCBHOD v. ABDULA- 
HHAI. 6 Bora. L.R. 398 = 28 8.428. 

Beawar. 

Trade, custom of — See GUARANTEE, 5 C. 
421, P C. =6 I. A. 238. 

Begar. 

Nature of— Suit for — See C. P. ACT XVIII 

OF 1881, s. 4 (3), 6 N.L.R. 117 = 5 Ind. Cas. 
276. 

Behar. 

Law of pre-emption — See MAnOMEDAN 

Law — Pre emption — Nature and ex- 
tent OF RIGHT, 15 C. 224. 

Belcharabers Rules and Orders. 

(1) See Execution of decree— Mode 

OF EXECUTION, 2 O.W.N. 33. 

(l-a) See Practice and Procedure. 

24 C. 437 = 2 C.W.N. 57. 

(2) R. 93— Sec SANCTION TO PROSECUTE 
3 C.W.N. 579. 

A 

f3) — R. MO— Right cf party to present avpli - | 

cation in person where there is an attorney .— i 

Whero there is an attcruoy on the record, tho I 
party cannot present any application in person, 
even with tho coneont of tho other party. 

Panchanon Singh v. Jeebun Kristo Bose* 

1 C.W.N. 303. 

(4) — Rw/e 136— Meaning of “conveyance."— 
The word “conveyance” in the abovo Rule 
means an instrument necessary to transfer tho 
estate, if aoy, belonging to tho party on whose 
behalf the Registrar executes tho transfer to tho 
purchaser. Ram CHUNDER DUTT v DW4RA- 

kanath Bysack, is c. 330. 

(5) — Rules 476, 477, 605— See INTEREST- 
SPECIAL CASES, 6 C.W.N. 769. 

(6) — iiwfes 616, 617 {Original Side, 1000) Re- 
po^ to Registrar, effect of mere filing of— Rule 
to be strictly followed, to vary or discharge Re - 
gistrar s Report-Practice-Fraud, surprise , or 
wi.sfa/je or such other grounds , meaning of— 
Mistake in not complying with procedure in • 
r. 615. Tho mere filing of exception to a i 
Registrar s Report cannot bo taken and deemed 
to be duo notice, under r. 615. If it is desir- 
ed to discharge or vary a Registrar’s report, the 
procedure laid down by r. 615 must bo striotly 
followed. The party so desiring must apply 

y motion upon notice to bo given withiu the 
ttmo prescribed by tho Rule. The words “ fraud, | 
surprise, or mistake or other spooial ground” in j 
rule 617, refer to fraud, surprise, or mistake t 
or some other speoial ground incident to, or ! 
connected with, or which has resulted in the i 


Belcharaberi Rules and Orders— concluded. 

making of, the certificate or* report itself and- 
not to something which has ocourred quite 
I outside and independent of the certificate or 
! report. A mistake, though bona fide , in not 
complying with tho procedure laid down in 
Rule 615. is not a speoial ground for re-opening 
the report, under Rulo 617. THE ROYAL IN- 
SURANCE COMPANY v, AUKHOY KUMAR 
DUTT, 28 C. 272 = 5 C.W.N. 337. 

(7) — Rule 617 — See APPEAL TO PRIVY 

Council-General, 6 C.W.N. 41. 

(8) — Rules 780, 785 — See PRACTICE AND 

Procedure, 33 c. 827. 

Belief. 

Meaning of “ belief in good faith” — See 
Hindu Law-Widow, 13 C.W.N. 931 = 3 lnd. 
Cas, 415. 

Benamldar. 

See Benami Transaction. 

(1) — Father, the purchaser— Sons* right to 
maintain suit for possession from vendors . — 
Where the father is real purchaser of a certain 
property, his sons having waived his right to 
be made a party, have a right to maintain a 
6uil for possession from the vendors. MUHAM- 
MAD ISMAIL v. ABDUL RazaK, 83 P.R. 1889. 

(2) — Bonamidar, right of suit of for posses- 
sion. — A benamidar has no right to sue to re* 
cover lauds. BARODA SUNDARI GHOSH v. 

Dina Bondhu Khan, 3 C W.N. 12 = 25 C. 874. 
U6 C. 364, 25 C. 98, F ; 18 A. 69, Diss.; 10 C. 
697, D.) 

(3) — Right of suit — Right cf benamidar to 
\ maintain suit for ejectment . — A benamidar 

cannot maiutain a suit for possession oi 
immoveable propertj*. A person who is only a 
I benamidar cannot maintain a suit for ejeot- 
i moot. He has neither title nor possession. 

’ Issur Chandra Dutt v. Gopal Chundra 
Das, 29 C. 98 = 3 C.W.N, 20. (16 O. 364, F.' f 

1 18 A. 69, Not F.) [F. 25 O. 874,7 O.W.N. 229; 
Appr. y 30 C. 265, 30 M. 245 = 17 M.L.J. 174; 
Diss., 21 A. 880= A. W.N. 1899,130, 13 O.P* 
L.R. 33.] 

(4) iS. 310 A, Civ. Pro-Code, XXI , 

r. 89, present Code)— Deposit by benamidar , 
good deposit. — A benaifiidar of a person whose 
immoveable property is sold has a right to apply 
to have the 9alo set aside under s. 310-A, Civ. 
Pro. Code, 1882. BASI PODDAR v. RAM 

Krishna poddar, i c.W N. 139. CF., 8 C. 

L.J. 305 ; Appl, 29 C. 1, F.B. = 5 C.W.N. 821.] 

See BEN. ACT VIII of 1885, 9 . 60, 8 C.W. 
N, 695. 

Execution — Sale for arrears of rent under 
Bengal Tenancy Act — Purchaser found to be a- 
more— for judgment-debtor— Sale voidable— 
See BEN. ACT VIII OF 1885, 9 . 173. 21 0. 554. 
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See Civ. Pro. Code, 1908, 0. XXI, r. 16, 
20 C. 389. 

See Estoppel— Denial of title, 7 B 

L R. 720 = 16 W R. 166. 

Application for execution by— of purchaser 
of rights of decree-holder — Right of judgment- 

debtor — See Execution of decree— ap- 
plication FOR EXECUTION AND POWER OF 
COURT, 7 O.C. 229. 

Application by — for execution— See LIMI- 
TATION ACT, 1908, ART. 162— STEP-IN-AID 
OF EXECUTION, 16 C. 355. 

Execution application by — See LIMITA- 
TION ACT, 1908, ART. 182-STEA IN-AID OF 
EXECUTION, 9 C. 633= 12 C.LR. 146. 

See Parties to suits — General, 21 

A. 380. 

Suit against a — Real owner made party — 
Nature of suit not changed— See PRE-EMPTION 

—Miscellaneous, 4 ind. Oas. 489. 

Suit for redemption by— Dismissal of suit 
—•Second suit by beneficiary— Civ. Pro. Code, 

s. 13 See Res Judicata — Parties, 3 L.B. 
R. 18. 

See Res Judicata — Parties, 15 M, 

267 = 2 M.L.J. 93. 

Purchaser from a, the doctrine of purchaser 
for value without notice applies to — See 

Transfer of Property act, 1882, 5. 41 

9 Bom. L.R. 388. 

Benami Transaction. 

1 . — General. 

2 . — certified Purchasers. 

3. — Miscellaneous. 

See Benamidar. 

1.— General. 

(U— Benami transitions, enforceability of. 
— Benami transactions are not illegal, and 
effect should be given to such transactions. 

Sheoraj Singh v. Amir uddin Khan 

20 A. 539 = A.W.N. 1898, 145. 

(‘J) — Cestui que trust — Act XIV of 1359 , ss.l, 

2 . — A benami transaction does not create the 
relationship of trustee and cestui que trust 
between th9 benamidar and the real principal. 

It would be dangerous to hold that a benamidar 
is a trustee for the real owner within the 
meaning of s. 2, Act XIV of 1859. UMA 
SUNDARI DASI v. DWARKANATH ROY, 2 B L. 

B. A.C. 284 = 11 W.R, 72. 

(3 )— Deeds — Estoppel — English and Indian 
laws — Benami transactions. — In England where 
the usage denoted by benami transactions is 
wholly unknown, it is supposed, and therefore 
assumed, that all deeds and conveyances truly 
represent the titles of parties set forth in them. 
Deeds are oalled solemn transactions and they 

G. II— 26 


1.— General— continued. 

Benami Transaction— continued. 

are executed after considerable deliberation. 

, and under the guidance, and with the advice 
of able legal advisers. Under suoh circum- 
stances, it is right to suppose that what is 
i stated in deeds and other similar documents 
- represents the true state of things, and conse- 
1 quently, parties should not be allowed aMer- 
i wards to question the truth of what has been 
deliberately stated. But in this country, it 
; being well knowo that documents are neither 
so drawn nor exeoutad as in England, and it 
being equally well known that parsons made 
statements wholly regardless of the truth, for 
present and ulterior purposes, it would be 
unsafe and unjust to hold parties strictly to 
i statements made by them in deeds and other 
documents and to apply the technical doctrine 
of estoppel in the mariner in whioh the doc- 
1 trine is applied in cases governed by English 
^ aw .’ The tendency of the Privy Council 
decisions has been to make the law harmonize 
! with justice in eaoh case, and it would be 
departing from this wholesome and benefioial 
rule to apply the doctrine of estoppel to oases 
| which are not governed iu this country by 
' English law. B. DONZELLE v. KedaRANATH 
I Ohuckerbutty, 7 B.L R. 720 = 16 W.R 186. 

| [£•, 3C.L.R, 9.J 

(4j Benami transaction — EsUppd . — Where 
a person apparently holds a tenure in a zemin- 
daree, is recorded in the serishtah, and is 
1 Eomiually in possession, though in a suit for 
i rent, or as to the state of the property, the 
zemindar is, at any particular time, unable to 
prove that such person is a mere name, holding 
benami for some other persons really interest- 
ed, or if, in any future years, such zemindac 
can show that these persons are then really 
enjoying the prefits, paying the rents, and 
acting as owners, he is not prevented by a 
decision as to the rents or title in former years 
from showing what is the state of things in 
any subsequent years. RAM DHUN MOOKER- 
JEE v. MONEE KORNICA Debee, 6 W.R. 266. 

(5) — True criterion in benami transactions — 
Funds out of which purchate-mcney paid — 
Possession or receipt of icnts of property . — 
Generally, in very many instances of alleged 
benami transactions, the true criterion is to 
ascertain from whose funds the purchase-money 
proceeded. But it is not the only criterion, 
where, as in this case, that faot is consistent 
with the defendant’s oase, which was that the 
plaintiff purchased the village for him and 
intended it to be a gift in return for his ser- 
vices. In such a case, a much more important 
fact is, the actual possession or reoeipt of the 
rents of the property. Ram NARAIN v. MU- 
HAMMAD HADI. 26 C. 227, P C. = 26 I. A. 38 = 

3 C.W.N. 113 = 7 Sar. 425. [Appr. & D.,29 B. 
306 = 6 Bom. L. R. 975 ; R , 37 P.R, 1909 = 38 
P.L.R, 1909, 158 P.L.R. 1908.] 

(6) — Principle of the law of benami. — The 
law of benami is founded on principles whioh 
are not limited to India : it is nothing more or 
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I s than aD application of the equitable rule 
tbit, where there is a purchase by Ain the nam-3 

<f B there is a resulting trust of the whole to A. 
It is an accepted rule of guidancsin reference to 
benami transactions to see from wbat source 
the purchase money has proceeded ; and it must 
b: shown that the person whose money has gone 
to effect the purchase, furnished it as purohaeer. 
The benami oharaoter of a transaction, if it 
exists, must bo legally established DE SILVA 
t. De Silva, 3 Bom. L R. 734 [F., 7 Bom. 

L.R. 293. J 

(7)— Beneficial ownership— Test— Source of 
pur chase -money. — In Benami purchase in 
India, the oriterion of beneficial ownership is 
the source from which the purchase-money is 
derived. AKBUR A LI v. MAHOMED FAIZ 
BUKSH, 13 W R. 12. 

(8 and 9) — Test of benami. — Held that the 
apparent passing of consideration-money from 
hand to hand is not sufficient to establish the 
bona fide character of a sale. It is ueoessary to 
see that it is actually the money of the alleged 
vendee that is really paid to tlia vendor. MUS- 
SAMUT LUCHMEE KOOAR alias BHUGO- 

butty v. Futteh Singh, 24 W.R. 400. 

(10) — Sale for arreirs of revenue — Benami 
purchaser — Effect —Re-pur chase by manager of 
joint Hindu family — Presumption. — Under 
Reg. XI of 1822, a benami purchase for the 
defaulting proprietors at a sale for arrears of 
revenue is not ipso facto illegal and void. 
Where the manager of a joint Hindu family 
re-purchases* benami, the presumption is that 
the property so re-purohased is held by him for 
the benefit- of the joint family. IvALEE DOSS 
MOOKERJEE v MOTHOORANATH BANERJEE, 
S W.R. 184. 

(11) — Benami purchase - Use of fur zee name— 
Long possession by beneficial owner,— The use 
of the furzee name is sufficiently disposed of, if 
tbo party sets up no claim, and there appears 
to have been long continued possession on the 
part of tbo person olaiming to be beneficial 
owner. MUSSAMUT HOYMORUTTY DOSSEE 
V. 8REEKISHEN NUNDEE, 14 W.R. 88 

(12) — Title to benami property -Proof, — To 
inake out a title to property, it, ia necessary for 
the plaintiff to establish eithor the alleged 
Benami , or a subsequent conveyance from 
the alleged benamidar. MUSSAMUT FUREE 

Doonissa v. Ram Onoora bingh, 2i W.R. 
19. 

(13 and 14) — Parties dealing with ostensible 
owner of properl,, in flood faith- Acquiescence of 
real ovmer-Efftct.-U the parties will stand by 
and permit another to hold himself out to the 
world as the real proprietor of an estato. when 
ho in reality ia not so, and thus induco persons 
innooent of the fraud to lend their money upon 
Buoh faith, they are not entitled to any consi- 
deration from a Court of equity and good oons- 
oience. NUNDUN Lal v. Mr. WILLIAM 
TAYLER, 8 W.R, 87-1 Ind Jur. N.8. 68. 


1 (15) — Purchase by f ather in name of son— 

Benami purchase — Presumption, — In India, 
when a piece of land is bought by a parent in 
the name of his son with his own money, the 
prima facie presumption is that it was bought 
benami in the name of the eon, and if it is 
alleged to have been purohased for the advanos- 
; ment of the son, the burden of proving that 
faot lies on the party asserting i 1- ,. MEEYAPPA 
Chetty v. MAUNG BA Bu, 8 Ind. Cas. 480. 

(16) — Purchase in the name of son — P/esimp- 
tion. — The prinoiple with respect to Benami 
purchases between Hindus, laid down in Gopee- 
hrist Gossain v. Gungapcrsaud Gossain (6 M.I. 
A. 53) is equally applioable to similar trans- 
actions between Mahomedans. Lands pur- 
ohased in the name of a son, held, on the evi- 
i dencc, Furzee or Benami. in trust for his 
I father, who paid the oonsidoration-money for 
; the purchase and was in possession. Semble : — 

1 There is no presumption of an advancement, 
by the name of the son being used ns purchaser, 
other than in t.be case of a stranger being used. 
MOULVIE SAYYUD UZHUR ALIv Mussumat 
Bkbee Ultaf Fatima. 13 M.I. A 232. 

(171 — Property purchased by Hindu father 
in minor son* s ante — Presumption — Father's 
death. — Property purchased by the father of a 
joint, Hindu fairnly in the name of his minor 
eon is presumed to be benami, and on the 
father’s death becomes the property of the 
family. BHAGHUT CHUNDER DEY V. HURO 
GOBIND PAL. 20 W.R. 269. 

(IB ) — Husband and wife — Purchase ly hus- 
band in the name of wife — Presumption of 
; ad.nncement—Gift, — Acoording to tho law as 
! prevailing in the Bombay Presidency, a purchase 
j by a husband in tho name of his wife doe9 not 
raise any presumption of a gift to tbo wife or of 
an advancement, for her benefit. MOTIVAHU 
v. PURSHOTUM, 6 Bom. L R. 975-29 B. 306. 

1 (19) — Benami purchase in the name of Hindu 

wife , — Finding by tho Privy Counoil, oontrary 
to that of the High Court, that a certain pur- 
chase in the name of a Hindu wife was benami 
and that tho husband was, in faot, the pur- 
I obasor. DHARNI KANT LAHIRI CHOWDHRY 

v. Kristo Kumari ohowdhrain, 13 C. 181 

= 13 I A. 70. P C. =4 Sap. 709. 

(20) — Lease in the name ot wife and son— 
Gift. — Where a father, paying the consideration* 
money out of his own funds, obtains a lease in 
the name of his wife aud sod, and, on the de- 
ocase of tho former, in tho joint names of the 
same son and his daughter by the deoeased : 
Held that tho property was given to hie wife 
and children for their maintenance. ZEEMUT 

I ADI v. Mussamat ALIMOONISSA, 10 W.R. 

277. 

(21) — Wife ostensib/e owner— Property hits* 

, band’s— Bona file purchase . — The purohase of 

! property from a wife as ostensible owner, 

• where the husband consents to the sale and the 


/ 


405 


THE ALL INDIA DIGE8T. 


406 


Benaml Transaction— continued, 
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transaction is bona fide on part of purchaser, is 
good, even if the property is the husband’s. 
SHAIKH GOLAM RUSSOOL v. SHAIKH ABDOOL 

Ruheem, 13 W.R, 19. [D. t 7 C.L.R. 560.] 

(22) — Husband and wife— Husband allowing 
wife to appear as true owner — Subsequent 
allegation of benami title— Estoppel. — A hus- 
band who puts his wife into the position of 
being the true owner of an estate, and allows 
her to deal with the world as the true owner, 
deprives himself of the right to set up, or rely 
on, his benami title. NlDBEE SINGH v. BlSSO 
Nath DASS, 24 W.R. 79. 

(23) — -Property in wife's name— Mong age by 
wife to satisfy decree agabist husband — Sale of 
property.— Property standing in the name of a 
wife, and mortgaged by her, may be sold by 
mortgagee in satisfaction of a decree against 
deceased husband, even after mortgage-debt 
has been paid off, if discovered to be really ibe 
husband’s. AMEEBOONNISA BEEBEE v. 
Binode Ram sein, 2 W.R. 29. 

(24) — Mahomedan woman acquiring proper iy 
in wedlock — Tule- deeds with lady— Presump- 
tion — Benami purchase . — Where property is 
acquired by a Mahcmsdau lady in wedlook, 
and by the daughter, very little evidence suffices 
to dispose of the presumption from the fa ot of 
the title-deeds being with the lady, against the 
supposition of a benami purohase. MUSSA- 
MUT Kudeerun V. Mussamut Lallun, 14 
W.R. 366. 

(25) — Benami purchase — Purchase in name 
of mistress — Not sufficient proof that she was 
intended to be benefited — Title of mistress — Evi- 
dence— Proof— Circumstances. — Where money 
was advanced by a person for the purohase of a 
certain property, the mere eirounrstance that 
the conveyance was made out in the name of 
his mistress, living under his protection, is not 
sufficient to raise the inference that he intended 
to benefit the woman. (25 C. 227, P.C., 26 I. A. 
33, 3 C.W.N. 113, 10 C.W.N. 570. P.C., 3 A.L. 
J. 353, 3 C.LJ. 484, 8 Bom. L R. 379, 16 
M.L.J. 166, 1 M.L.T. 137, 33 G. 773, R.) But 
the circumstances that the property was regis- 
tered in the name of the woman who was, 
therefore, the only person legally entitled to 
ooliect the rents, that the person advancing the 
money possessed a number of other properties 
none of which was put in the name of the 
woman, that the value of the property in the 
woman’s name was very small and that tho 
Woman’s right to the property was not disputed 
until some six years after the man’s death, are 
enough to show that the title passed to the 
woman. JlTAN PRASAD v. MUSSAMMAT 

Manbarta Kuer, 5 Ind Gas. 85. 

(26; — Construction of Act, I of 1845, ss. 20 
and 21, — Held not to raise a presumption of law 
against a benami purohase by a Hindu widow 
in trust for her husband. A Hxbbanamah 
fdeed of gift), by a Hindu widow (a Purdha 
woman) of real estate, purchased by her out 
of her stridhun, of whioh she had a dispos- 
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ing power, when in a state of ill-health and 
shortly before her death, in favour of her bro- 
thers, in their wives’ names, to tha exclusion 
of her husband’s adopted sons ; in oircumstau- 
oes raising suspicion of fraud, and in the absence 
of satisfactory proof that the knew the nature 
of the deed, pronounced against. GERESH 
CHUNDER LAHOREE V. MUSSMMAT BHCJGGO 
BUTTY DEBIa, 14 W R. 7. PC. = 13 MIA. 
419 = 2 Sar. 579— 2 Suther. 339. 


— cure nose in name of drought 


- * * *• * ' * — • * — — ^ r — * v *■ y ' • 4 » w JLC C t f • l 

of bona fide purchaser from daughter. —A, 
having two daughters, B and C, granted a 
patni taluk of certain lands in his zamindari 
to them in their infancy, and transacted the 
business connected therewith as manager down 
to the time of his death. After bis death, B 
sold her interest to her sister C, and C sold the 
patni taluk to D. The heirs of A brought a 
suit against D for the lands- Held that the 
lower Court might, upon these facts, infer that 
the grant of the patni taluk by A to his 
daughters was by way of provision for them, 
and that it was not a oase in which the dau- 
ghters held benami for the father. Secondly, 
that even if it were so, D, acquiring by a bona 
fide purchase and without notioe, had a good 
title against the heirs of A, since they claimed 
through the person by whose aot the apparent 
ownership was vested in his vendor. OBHOY 

Churn Mookerjee v. Punchanun Bose, 

Manh 564 = 2 Hay 630. 


(23 ) — Purchase in the name of uncle and 
nepnew by funds of uncle— Advancement — Pre- 
sumption — A purohase with A’s funds, in the 
name of B, will be presumed to be for the 
benefit of A, the presumption of the English 
law as to their being an advancement in favour 
of B being inapplicable in India. A purchase 
with the lunds of an uncle in the names of the 
uncle ami nephew in equal shares will, in the 
absence of sufficient evidence, be presumed to 
be wholly in favour of the unole. BURA MAD 
v. BHAGWAN Das. 61 P. R. 1889. [R. 37 P. 

R. 1909 *J 


(29) — Transaction between near relations — 
Possession with owner — Benami transaction— 
Where parties to a transaction are very near 
relations to each other, and where possession 
remains with the owner of an estate, these are 
facts which go to show that the transaction is 
a benami transaction. ROOP DHAREE SINGH 
V. NARAIN SAHOO, 1 W. R. 217. 

(30) — Purchase from an ostensible owner — 
One beneficial owner , a minor— Knowledge of 
vendee — Bona fide purchaser A purohaser 
from an ostensible owner who was aware of the 
faot that one of the bsnefioial owners was a 
minor at the time of sale and who, in order to 
remedy the fDw in the ostensible vendor’s 
title seoured the consent of the other beneficial 
owner who was a major, is not a bona fide 
purohaser. OHUNDEE CHURN Dey v. HURO 
MOHUN DEEGHAD, 1 W.R. 324. [R, , 6 W.R. 
30.] 
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Benami Transaction — continued 
1 —General — continued . 

tAlt — Gift — Sale— Intention— Imaginary con m 
sideration inserted in a deed of gift— Evidence 
of intention— Evidence -let (1 of 1872), s. 92— 
Mother and dnugnter— Undue influence — Pre- 
sump lien — Unsound ness of mind — pleadings — 
Pardmasbio, who is. — The question whether a 
transaction, which, on its face, purports to be 
a gif; or 3 sale, is really a beoami transaction, 
is purely one of intention. Notwithstanding 
that a transaction purported to be a sale and a 
price was mentioned in the conveyance, it was 
held, on the evidence to be a gift and r.ot a sale 
— tho question being regarded as purely one of 
intention. When transfers of property, made 
by a mother in favour of a daughter, wore 
challenged on the ground of the unsoundnes9 
of mind of the donor, but no case of undue in- 
fluence exercisod by the donee on the donor 
whs raised in ihe pleadings, and evidence was 
given with reference to the question cf un- 
soundness of mind only: — Held, that the ques- 
tion of undue influence could not properly be 
discussed and codsidered upon suoh evidence. 
The mere relation of daughter to mother in 
itself suggests nothing in the way cf special in- 
fluence or control. Their Lordships of the Ju- 
dioial Committee did not treat-, nspardanasliin, 
a lady, who had no ohj-.otion to communicate 
when necessary, in matters of business, with 
men other than memoers of her own family, 
who was able to go to Court to give evideuce 
aod to attend at the Registrar’s Office iu person 
to acknowledge her deeds for the purpoce of 
registration. ISMAIL MUSSAJEE MOOKERDUM 
v. Hafiz BOO. 10 C.W N. 570 P C. = 3 A.L J. 
353 = 3 C.L J. 484 = 8 Bom. L R. 319=16 M.L. 

J 166 = 1 M.L.T. 137-33 C 773 = 33 1 A. 86. 
[ft., 3 Ind. Cas. 330=12 C L.J. 115, 6 Ind. 
Cas. 85 ] 

f32) — Benami possession — Cause of action.— 
Where tho property of one family is oonveyed to 
another by a deed securing the profits to the 
former, the possession o' rbo latter family is 
on behalf of the former till, by some uuequi- 
vooal aot, tho latter evinco an intention to 
hold on their own behalf. JUGOUNNATH 
PERSHAD DUTT v. 0. S, HOGG. 12 W.R. 117. 

(33p— Criterion— Onus of prer /.—Held, that 
the criterion in the case of a benami transaction 
in India is to consider from what source the 
consideration-money came, (61 P.R. 1889, F. ; 
26 C. 227, P.C., ft.) He'd, that tho onus lies 
on the person alleging himself to bo the real 
owner to prove that the deed was exeouted 
benami in favour of another. SHAM Lal v 
JOHRI MAL, 37 P.R. 1909 = 38 P.L.R. 1909 = 
50 P.W R. 1909 = 1 Ind. Cas. 732. (43 P.R. 

1882, F. ) 

(34 )— Burden of proof in cases of.— Tho 
burden of proof is on the plaintiff, who seeks to 
give to a purohase a different moaning and 
complexion from those which it bears on its 
faoe. This burden must be strictly discharged ; 
in other words, the plaintiff, in order to succeed 
must put the Court in possession of legal and 
satisfactory evidence, and it will not suffice to 
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point to matters of suspicion or even to plausible 
oonjeoture, RAMABAI v. RamachaNDBA, 7 
Bora. L R. 293. 

(35) — Benami transactions , Purchaser in — 
Burden of proof.— The benmi system beiDg 
one of the recognised institutions of the country, 
a purchaser does not discharge himself of the 
onus which lies upon him, by looking only to 
the apparent title. Nor is the onus discharged 
by the mere fact of the name of the defendant’s 
vendor being alone registered in the zemindar’s 
books as the exclusive owner o i the putnee, or 
of the vendor being ooly sued by the zemindar 
for tho rent of the putnee. BlBEE JERBU- 

NISSA V. UMUL Chunder Chacklanuvis, 

18 W.R. 151. 

(36) — Assignee decree-holder — Allegation of 
benami against such holder— Duty of Court.— 
Allegation of benami ought to be oarefully 
tested beforo shutting out decree-holder who 
has taken by alignment. KHAJAH MAHOMED 
Issa Khan v. P. O. Onaret, 8 W.R. 26. 

(37) — Claim by father against the execution- 
creditors of his son, on the ground that his son 
hi Id the estate beoami for him, dismissed — 
The Courts look with jealousy on bene mi 
transactions, and require from one claiming 
under such title, strict proof, and he oan only 
reoovor on the strength of the case he asserts. 
NAWAB AZIMUT AL1KHAN V. HURDWAREE 
Mull, 14 W.R, 14, P.C. = 13 MIA. 398 = 5 
B.L.R.P. C. 578 = 2 Suther. 343 = 2 8ar. 871. 

(38) — Presumption in favour of —Against 
apparent ownership. — Although the habit of 
holding land benami is prevalent in India, 
every presumption of suoh holding against 
suoh faot does not justify the Court in making 
apparent ownership. MOONSHEE BUZLOOR 

Ruheem v. Siiumsoonnissa Begum 8 W R. 

3, P.C. =11 MIA. 551 = 2 Suther. 59 = Sar. 
269. 

(39) — Allegation that a lease is benami — Onus 
of proof. — Whero thero is an allegation that a 
lease is hold benami, it is not sufficient for the 
party in whose name the lease is drawn out to 
produoo the dooument, but it is necessary for 
him to prove that ho has the benefioial interest 
in the property. SARODA MOHUN ROY 
CHOAVDHRY v. SHAMA SOONDURKE DOSSIA, 
7 W.R. 209. 

(40) — Burden of proof —Evidence— Transfer 
by registered deed — Betiami transaction allega • 
tion of. — Tho system of putting property be - 
nami is so extremely oornmon in India that 
the mere fact of a deed being executed in pro* 
per form, and apparently effecting a valid 
transfer to another, is not as good evidence of 
a real trausfer as it would be in other coun- 
tries, and even a slight quantity of evidence to 
show that it was a sham transaction will suffioe 
for the purpose. Still suoh a transfer cannot 
be considered as nothing, The person whQ 
impugns its apparent oharaoter must show 
something or other to establish that it is a 
benami or sham transaction, A transfer by a 
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registered deed, admitted to have been execut- 
ed. but alleged to have been benami and 
merely colourable, was held, on the evidence, 
to have been valid and effective, in the absence 
of evidence showing the contrary. UMAN 

Parshad v. Gandharp Singh, is c. 20 = 
14 I. A. 127, P.C, = 5 Sar, 71 = R & J’g No. 98. 
[R., 7 O.C. 134, 8 O.C. 94, 3 C.L.J. 594 = 3 
A.L.J. 415 = 10 C.W.N. 730 = 8 Bom. L.R. 402 
= 28 A. 488= 1 M.L.T. 171 = 33 I. A. 97, P.C.] 

{H)— Transaction, whether benami — Oral 
evidence unsatisfactory — Surrounding circum- 
stances and considerations of probability to be 
looked into. — Where the question was whether 
a document, whioh, on its face, was a mort- 
gage-bond, was a genuine or a factitious trans- 
action, but at the trial persons, who might have 
been expected to be prominent witnesses, were 
not called, and the evidence that was called was 
open to much adverse critioism. Held that, in 
the circumstances, it was necessary to rely 
largely upon the surrounding circumstauces. 
the position of the parties and their relation to 
one another, the motives which could govern 
their actions and their subsequent conduot. 

Dalib Singh v. Chaudhrain Nawal Kun- 
WAR, 12 C.W.N. 609, P C. = 10 Born. L R. 600 
= 14 Bur. L. R. 151 = 4 M L T. 141=30 A. 258 
= 3B I. A. 101. 

(42) — Benami — Evidence — Suspicion, — Suit 
by A to establish his right to execute decrees, 
against B and another, by attachment and 
sale of lauds in the possession of C, B’s son. 
on the ground that the lauds were held by C 
benami, to defeat B’s creditors. Evidence was 
given that C was the real purchaser of the 
property sought to be attaobed and not a benami 
holder for B. Nothing but hearsay evideuoc 
was given by A that it was a benami tran- 
actiou. Heldf by the Judicial Committee, 
that although there may be. with respect to 
benami transactions, circumstances which 
might create suspicion ana doubt as to the truth 
of the case, yet that the appellate Court will 
not decide upon mere suspicion, but upon legal 
grounds established by evidence, and that, from 
the evidence in the suit, a bona fide purchase 
oy C was established. FAEZ Bax CHOWDHRY 

v. Fakiruddin Mahomed ahasan Chow- 

DHRY, 9 B.L R. 456, P.C. = 14 MIA. 234 = 

2 8ar. 733 = 2 Suther. 490. (11 M I. A- 43. F.) 

(io)— Apparent title in or \e person — Beneficial 
title in another . how proved— Burden of proof — 
^cg?/isifion cut of funds supplied by alleged 
beneficiary , necessity to prove ■ — Plaintiffs 
brought this suit to recover a certain coffee 
garden from their paternal uncle, the defen- 
ant. Plaintiffs’ father and the defendant had 
separated and partitioned their ancestral pro- 
perty in 1870, but after their father’s death in 
1SS6 , the plaintiffs who were very young had 
lived in the defendant’s portection The 
plaintiffs’ case wa3 tbaG the disputed garden 
had belonged to their father. Previous tc* the 
suit, one of the plaintiffs alone, but describing 
himself as the guardian of his minor brother. 
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had executed a sale-deed in favour of the 
defendant, in which the disputed property was 
described as having been enjoyed by plaintiffs’ 
father and as belonging to the plaintiffs after 
his death. It was nobody’s case that this was 
a real sale. The High Court, in decreeino she 
suit in Plaintiffs’ favour, relied inter alia on 
this aoouuient as containing an important ad- 
mission of plaintiffs’ title in the property. 
Held that the High Court was tight j zl so 
using the document. Held also that in order 
to displace this apparent title in the plaintiffs 
and to establish a beneficial interest in himself 
it v/as incumbent upon the defendant to show 
by satisfactory evidence that the funds out of 
which the garden was purchased and developed 
were his own funds. PULIYAMl'ATTI NARA- 
NIEr v. KUPPIER, 9 C.W.N 89 P.C. 

( ^—Attachment of property in wife's name 
-Onus of proof -S. 106 , Evidence Act.- A 
decree-holder attached, in execution of his 
decree, properties standing in the names of the 
judgment-debtor’s wife and certain other person. 
Ihe latter put in a claim petition and, on its 
rejection, instituted a suit. The question to 
be decided in that suit was whether certain 
property, which stood for many years in the 
name of the wife, and which new stood in her 
name and also in another’s name, was held 

ben , a " li for her . husband. HM that, under 
s. 106 of the Evidence Act, the onus lay on the 
p.aintifis to show that the purchase-money was 
supplied by the wife, the first plaintiff, and that 
the properties hid been in enjovment of the 
plaintiffs, as these were matters peculiarly with- 
!? ^ be k ^owledge v of the plaintiffs ; aud that, as 
they had failed to disohargo the onus, it should 
be taken that the purchase-monoy was supplied 
y the husband and that the properties had all 
along been in his enjoyment. SANJIVARQYA 

a ^ ® V o,? A c L ^ BIKA 17 M.L.J. 339. 

t6 W.R. 312, 6 C. 545. R.) 


(45) —Presumption — Burden of proof— Bena- 
mi transactions am mg Mahomzdans. — Suit 
in ejectment by the ostensible owners. It was 
alleged by the plaintiffs that the propertv in 
dispute was purshased by their father. The 
defendant contended that the purchase was 
made out of his funds, but in the name of 
plaintiff’s father. It was found as a fact that 
the purchase was made by the defendant with 
fais funds. The parties were Mahomedans. Held 
that, in bennni transactions in India, the 
criterion, for finding who the real owner is, is 
the source from which the purchase-money has 
come the presumption being that a purchase 
mace by A with his money, but in the name of 
f • is for the benefit of the former, and that 
from the purchase by a father, whether a 
fatiudu or Mahomedan, with his money but 
in the name of his son, no presumption, such 
as the English Law would draw, of au advance- 
meat in favour of the son, can be drawn. The 
party, therefore, who wishes to succeed as real 
owner, must prove that the purchase-money 
belonged to him. (6M.I.A,, Appl.) SAYYUD 
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UZHTJR A LI v. BEP.EE ULTUF FATIMA, 13 
W.R 1. P.C. 

( 46 ) — Benami Purchase— Onus probandi — 
Lift -interest.— Plaintiff sued for the recovery 
of certain property on the allegation that, 
though the property wa9 purchased by A, his 
adoptive mother, benami in the name of B, 
yet that she purchased it out of her own sep- 
arate income so as to make it her property, and 
that plaintiff, as her heir, was on her death 
entitled to the property. The defendant denied 
that the purchase was made with the money of 
A, and averred that the property was purchased 
with the money of B, the person in whose 
name tbo purchase stood. Held that the 
defendant’s answer was substantially an 
argumentative traverse of the truth of the 1 
plaintiff’s story, and that tne material issue ! 
wap, not whether the defendant’s averment of j 
purchase with the money of B was made out, \ 
but whether the plaintiff’s story of purchase by 
A, with her ov;u money benami in tbo name 
of B was true. IP Id. further, that, even if A 
purchased the property with ter own money, j 
yet nevertheless, if she purchased it with the 
express intention at the time that, after her j 
death, it should go to B, in whose name she 
purchased it, that it would not be a purchase i 
benami within the moaning of the real issue iu 
tho case, and that it would make no difference 1 
in point of law whether A did or did not reserve ! 
a life-interest and control over tho disposition 
of the proceeds of tho property during her life. 

Rajah Chundernath Roy v. Ramjoy 
MOZOOMDAr. 13 W.R. 7, P C. = 6 B.L.R. 303 
= 2 Sar. 613. 

(47) — Sale to wife — Benami— Onus o/ "proof 
— Purchase without enquiry from Hindu wiioiu 

Validity . — In a suit for a declaration 
that certain sales were benami whore tho pro- 
perty of a husband was sold to realise a fine 
and passed from hand to hand until it was 
finally sold to tho wife who moreover was iu 
possession of the property when the salo of tho 
husband’s rights and interests took place, it was 
held that tho plaintiff was entitled to a dear 
finding a9 to whether tho wifo held the property 
in her own right or as a trustee for her husband. 
Held, further, that the ouwv of proving from 
what source tho money camo lay on tho wifo. 
An enquiring purchaser from a Hindu wife, 
her husband living at tho time of tho purohase, 
is in no senoo a bona fide purohaser without 
notioe, HINDOO BASHINEE DEBEE v. Pk.A- 
REE MOHUN BOSE, 6 W.R. 312. 

(49)— Purchase in name of son by Hindu or 
Muhammadan father— Presnmvtion of benami 
purchase— Onus of proof to ] the contrary.— 
When a purchase is made by a Hindu or 
Muhammadan in tho namo of his sou, the pro- 
aumption is in favour of its being a benami 
purchase, and it lies on tho party iu whose 
name it was purohased to provo that bo is solely 
entitled to the legal and beneficial interest in 
the estate* It is possible that the transaction 
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was a roal one, and that the purohase was in- 
tended for the benefit of the son ; but the bur- 
den of proof lies with more than ordinary weight 
on the person alleging the bona fide s of such a 
transaction, and. when the rights of creditors 
are in issue, very strict proof of the uature of 
the transaction should be required from the 
objeotor to such rights. NAG1NBHAI v. AB- 
DULLA, 6 B. 7 17. 

(4 l J) — Benamidar — Right of suit.— A. person 
to whom a debt has been assigned, though he 
is a benamidar for somebody else, may 9uo in 
his own name to recover the debt. Provided 
that the defendant is not in any way prejudiced 
and is allowed to raise any defence which would 
avail him against tho person really entitled, 
there is no objection to suoh a suit. SlVASAN- 
KARAM PlLLAI v. PANCBAMI KES1YAR, 8 M. 
L.J 302. 

( 50 ) — Right of benamidar to sue in his own 
name. — A benamidar is entitled to sue iu his 
own namo. unless there are special circumstan- 
ces on account of whioh he ought uot to be per- 
mitted to sue. Thakur Rohini Singh y. 
Vishwanath Brahmin, 13C P.L R. 33. (27, 
B. 820 . F,) 

( 51 ) — Bonvmidar’s right to sue or execute a 
decree. — A benamidar is not entitled to sue, 
nor can he apply to execute a decree on the 
basis of an assignment iu respect of whioh he 
is a benamidar for another person. In re 

Muthu Kumara asari, 9 Ind. C&b. 40= 

9 M.L.T. 137. 

(52) — Benamidar — Right of suit — May bring 
suit on contract or mortgage , but not title-suit — 
Person using fund in his hand , not a beDami- 

I dar. — A person suing on a title to immoveable 
; property, who is really a benamidar and has no 
legal or equitable title in the property, oanuot 
maiutaiu tho suit. But a person, who enters 
into a contraot with another who lends him 
money, and in pursuance of that oontract gives 
him a lien on his own immoveable property, 
cannot bo heard to 6ay that somebody else 
supplied the funds whioh were lent to him. 

! Therefore, a suit for recovery of money due on 
a mortgage may bo brought by the person 
named iu tho mortgage-deed, although he be iu 
fact only the benamidar cf the beneficial owner. 
A person is perfectly at liberty to use the funds 
in his hands, w’hether they belonged to the 
joint family of whioh he is a member or to any- 
! body else, and it ho invests the funds in mort- 
gages, it oannot bo said that he is a benamidar. 

Hara Gobind Saha v. Purna Chandra 
Saha. 1 Ind. Cab. 522 = 11 CLJ. 47. (24 C. 
644, F. ; 80 O. 265, Expl <£ F.) 

(63) — Suit for land— Right of suit — Limit . 
at ion Act. art, IP) — Suit by assignees from 

i Government— Applicability of article to such a 

suit. — Tho question, whether a ben ami far 
should be allowed to sue or not, oannot be 
made to depend upon the question whether the 
subject-matter of the suit is land or not, but 
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must depend upon his showing whether the 
faots of the oase are such as to give him some 
right to sue under lire general Law, e rj., it 
may be shown that the faots are such as to 
entitle him to sue an agent of an undisclosed 
principal on a contract made by him or the 
facts may be suoh as to constitute him a trustee 
foe the real owner, Where the legal estate is 
vested in the benamidar , he is in fact a trustee 
and as suoh entitled to sue. The mere fact 
that a purchase of land is in the name of a 
certain person is not sufficient to vest the legal 
estate in the benamidar and constitute him a 
trustee, vis., where land is purchased benami 
in the name of a minor the land is not vested 
in him as trustee. (15 M. 54, 21 M. 30, 3 W.R 
159, 25 C. 98, 30 G. 265, 15 M. 261, 30 M. 88, 
ICC- 365,25 0. 874, 18 A. 69, 19 M. 154, 
31 I. A. 203, 28 M. 505, R.) Art. 149 of the 
Limitation Act does not apply, where the 
plaintiff derives his title by purchase from 
Government. KOOTHAPPERUMAL RAJAH v. 

Secretary of State, 17 M.L.J. 174 = 30 M. 
243. [F-, 31 M. 461 ; f?., 12 O.L.-J. 357 = 7 Ind. 
Cas. 166. J 

(54) — Benamidar, right of suit by — idortgage 
— Conveyance without consideration, test of . — 
A benamidar cannot bring a suit for reoovery 
of a mortgage-debt. A mortgagee assigned 
over his interest under the mortgage to the 
plaintiffs, who instituted the present suit 
against the mortgagors for recovery of the 
mortgage-debt. It was found that the assign- 
ment waa a benami transaction and was intend- 
ed to put tho mortgagors into difficulty. Held , 
that the plaintiff's suit was rightly dismissed. 
(9 C.W.N. 477 = 32 I. A. 113 = 27 A. 271, D; 6 
M.l.A. 53, P.C., 16 C. 364, 30 C. 265,15 B. 
L.R. 10 = 2 I. A. 113, R .) The mere non- 
passing of consideration is not suffioient to 
show that a transaction is benami. MUNSHI 
BASIRUDDIN AHMED V. MAHOMED JALISH 

PATWARI, 12 C.W.N. 409. 

(55) — Right of suit of benamidar for recovery 
of possession. — In the mofussil and generally 
in the Courts of this oountry, the benamidar is 
treated merely as a person in whose name any 
property stands, without his having any legal 
oc equitable title in the same. A benamidar 
as such is not entitled to maintain a suit for 
recovery of possession of immoveable property, 
of which he is merely a benamidar . MOHEN- 

dra Nath Mookerjee v. Kali Proshad 
Johuri, 30 C. 265=7 C.W.N. 229. (6 M.i.A. 

53, R , ; 16 C. 364, Expl.; 24 C. 34, 22 B, 672, D; 
13 A. 69, 21 A. 360, £>iss.; 3 W.R. 159, 10 W. 
R. 469, 25 C. 98, 874, F.) [Expl, 30 M. 245 
= 17 M.L.J. 174 ; R., 10 O.O. 263 , 12 C.W.N. 
409. 

(5 €>) — Claim based on title lor possession of 
immoveable property — Right of benamidar to 
sue in his own name— Res judicata. — There is 
nothing in law to prevent a benamidar from 
suiDg in his own name for the recovery of 
immoveable property on title. Such a suit is 
permissible, and when it is so instituted by the 
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benamidar , it must be held to have been insti- 
tuted with the consent and approval of the 
beneficiary, against whom any adverse decision 
on the title set up will take effeot as res judi- 
cata, In the absence of evidence to the 
contrary, it 19 to bo presumed in the case of a 
suit by a benamidar, that it had been instituted 
with the full authority of the beneficial owner, 
and that any decision oome to would hive the 
effect of res judicata as against the real owner. 
NAND KlSHORE LALv. AHMAD ATA, 18 A. 
69 = A.W N. 1895, 160. (3 W.R. 159. 16 C. 

364, i0 W.R. 469, 10 W.R. 220, 6 M.I.A. 
53, IS W.R. 454, 10 C. 697, 15 M. 267, 11.) 
L Dish., 25 C. 98 = 3 C.W.N. 20, 25 C. 874 ; F . , 

21 A. 3S0, 28 A. 44 = A. W.N. 1905, 173 = 2 A. 

L. J. 702 ; dppr., 28 A. 44 = 2 A.L.J. 702 = A. 
W.N. 1905, 173, 3 L.B R. 18 ; R., 1 O.C. 10, 

22 B. 672, 22 B. 820, 13 C.P.L-R. 33. 4 O.C. 
100, 30 C. 265, 17 M.L.J. 174 = 30 M. 245, 
10 O.C. 263. J 

(57j— Benamidar, sale by— Suit for declara- 
tion by real owner. — Where certain decrees 
which had been assigned to a servant were 
executed by him a number of times and were 
sold by him, and the master sued for a decla- 
rati ou that be was the real purohaser of the 
decrees and that the servant was only a bena- 
midar for him, held that the questions to be 
tried iu such a oase were : (1) Who was the real 
purohaser :> (2) By whoso funds where the decrees 
purchased ? (2) Did the master, by any acts, 
declarations cr omissions known to the vendees, 
intentionally cause, countenance or favour the 
belief before the date cf the purchase by them, 
that net he, but his servant was the real, as 
well as the ostensible, owner of the decrees ? 
MADAN GOPAL v. PARSHAD1 RAI, A. W.N. 
1881, 126. 

(58) Benamidar, holder of —Promissory note 
entitled to sue oh.— T he holder and payee 
of a negotiable instrument ought not to 
be put to proof as to whether the money 
advanced was his own, The payee and holder 
of a promissory note, therefore, is not to be 
debarred from suing on it merely by reason of 
the lact that a third person is really interested 
in it. BOJJaMMA v. VenKATARAMAYYA, 21 

M. 30. [Appr., 30 M-88 = 16 M.L.J. 508 = 

1 M.L.T. 877, F,B.; R., 28 M. 205 = 15 M.L.J. 
249, 10 O.C. 263 ;D., 30 M. 245 = 17M.L J.174.] 

(59) Suit for rent. — Benami purchasers 
of land cannot intervene in a suit for rent 
brought by the persons in whose name the pur- 
chases were made. WILLIAM SMITH v. HOK- 
HUM MaHTOON, 18 W.R. 526. [Diss., 22 W. 
R. 440.] 

(60) — Benamidar — Right of suit — Suit for 
possession by one co-sharer of his share, if main- 
tainable— Evidence Act (I of 1872), ss. 32 (5) 
90, 115 — Statements about birth and death of 
relatives admissible — Presumption in favour of 
old documents — Copies, whether presumption 
applicable to copies when originals destroyed — 
Adverse possession— Assertion of absolute title by 
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life-tenant— Estoppel— Contract without power 
0 f performance— Subsequent acquisition of power 

- Lessee having notice of deed forming part of 
title of lessor— Constructive notice of contents of 
dced-Transfer of Property (Mt IV of 18821* 
s. lb — Specific Relief A ct il of 1S77), s. lb. A 
benamidav cannot maintain a suit for tbe re- 
covery of tbe property. (16 A. 364, 25 C. 93, 3 
G.W.N. 20. 25 C. 874, 3 CAV.N. 12, 30 C. *265, 7 
O.W.N. 229. F.) A suit, which is not really for 
setting aside alienations, but for recovery of 
property on tbe ground that the life* tenant 
could not confer any title that would subsist 
after her death, and that the plaintiffs are 
entitled to possession since her death, is main- 
tainable by one co-sharer for bis share only. 
The wording of s. 32 (5) of the Evidence Act, 

“ relation to the existence of any relationship ” 
is wide enough to include statements about the 1 

birth and death of relatives, which events either ; 
commence or terminate the relationship, (20 
C. 758, 24 C. 265. 1 G.W.N. 370, F.) The terms 
of s. 90 of the Evidenco Aot are wide enough 
to include copies within its mischief ; therefore 
the presumption allowed by the seotion may 
be applied where the original of a document 
sought to be proved has been destroyed and 
only secondary evidence of its contents in the 
shape of a certified copy is available (5 C. 
896, 6 C.L R. 199, 22 A. 294, F.) An 

assertion of absolute title by a life-tenant 
does not constitute adverse possession against 
the reversioners. (27 C. 156, P.G., 26 I. A, 216, 

4 C-W.N. 274, F.) A person, who enters into 
a contract without the power of performing it 
at the time, is bound to perform it if he subse- 
queutlv acquires the power. (8 G. 138, 10C.L. 

R. 66,2 C.L.R. 382, 5 C. 252, 4 O.L.R. 150, 

4 B. 34, 3 A 805, R.) A lessee or a purchaser 
having notice of a deed forming a part of tho 
chain of title of his lessor or vendor, his con- 
structive notico of tho conteuta of such deed, 

sheo Lal Singh v. Chowdhry Goor 

NARAIN. 7 Ind. Caa. 218, (16 M. 301, 19 I. A. 

221, 20 C. 1 Pel. on.) 

(61) — Suit by bonamidar — Decision therein 
binding upon beneficial owner — So long as the 
benami system is to be recognised in this 
country, the proper rule is that, in tho absence 
of any evidenoe to the contrary, it is to be pre- 
sumed that the benamiiar bas instituted a 
suit with the full authority of the bonefioial 
owner , and the decision in tho suit would bo 
as much binding upon the real owner as if tho 
suit had been brought by the real owner him- 
self. GOITNATH ClIOBEY v, BHUGWAT TER- 
SHAD, 10 C. 697. (10 W.R. 220, 19 W,R. 434, 

5 G.L.R. 102, Zhscussed.) [A ppr. t 20 G. 418 ; 
R., 13 C.P.L R 33, 15 M. 267 = 2 M.L.J. 93, 

18 A. 69 = A. W.N. 1895, 79, 21 A, 380 = AAV. N. 
1899, 130, 4 G.W.N. 283, D , 25 C. 874, 11 
C.W.N. 215.] 

(62) — Decree against bonamidar. — Beneficial 
owner— Bound by the decree— Subsequent suit 
for redemption. — A decreo passed against a 
benamidar , in a suit brought against him, 
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binds the bonefioial owner, just in the samo way 
as a decree in a suit brought by a benamidar. 
Where a decree gave the benamidar an oppor- 
tunity to redeem, and he did not avail himself 
of it, held, that the beneficial owner could not 
maintain a suit to redeem. KANIZ FATIMA 
v. WALI-UL-LAH. 4A.L.J. 689 = A. W.N. 1907, 
272 = 30 A. 30. [R, f 2 Ind. Gas. 990, 5 A.L J. 
167. Note.] 

(63) — Beoami transaction - JPir when bound 
by act of ancestor.- In some cases the heir of 
one who purchases benami may bo bound, as 
between him and a bona fide purchaser with- 
out notice from the benamiiar , by that act 
of his ancesier, irrespective of any act or 
omissiou of his own whatever, and even al- 
though a minor when his ancestor’s conduot 
was aoted on by suoh purchaser. CHUNDER 
COOM \R v. HURBUNS SAHAI, 16 C. 137. 

(64) — Sudicr Court’s Circular Order of 2 9ih 
July 1600 — Effect of , on benami transaction. — 
The Sudder Court’s Circular Order, dated 29th 
July, 1809 was intended to discourage the insti- 
tution of suits under names purely fictitious, 
but does not apply to oases in which property 
in question belonged to a third party who dis- 
tinctly repudiated all interest therein. 8YUD 

Mahomed Jawad ali v. Syud Baif ali, i 
W,R. 102. 

(65) — Vendor and purchaser— Covenant by 
benamidar— Litl Hity on covenant.— When a 
benamidar aud tho real owner execute a sale of 
certain property, and give a covenant for quiet 
enjoyment in those terms “should thero bo any 
hindrance in your enjoying the same, we shall 
sottle and remove such hindrance, ” and the 
vendee is sued in enjeotment aud has to settle 
with the plaintiff who has obtained a decree, 
the vendee is entitled to proceed against the 
benamidar on the covenant. SOMASUNDRAM 

ayyar v. Fisher, 19. M. 60 = 5 M L J. 222. 

(66) — Covenant by beuamidir — Dmdinptiess 
on real owners, — All tho covenants made by a 
benamidar in the sale of a property are not 
necossarily binding upon the true owners ; 
though thero may bo circumstancec in which a 
person whose name does not appear upon a con- 
tract may bo liable to perform its conditions. 
BlSSESSUREE DEBIA v. GOIUSD PERSHAD 
TEWARE, 21 W,R. 398- 

(67) — Decree— Assignment benami — - Execu- 
tion by benamidar. — The mere fact of a decree 
being ussiguod to A for his benefit, although by 
agreement the name of B was used, will not 
prevent execution being taken cut in tho name 
of the ostensible deroee-holder. PURNA CHAN- 
DRA ROY V. ABIIAYA CHANDRA ROY, 4 B L. 
R. App. 40. [Not F. t 16 O. 355 ; R., 2 O.P.L. 
R. 45, 10 O.C. 263.] 

(6S )— Property really conveyed for support of 
judgment-debtor— Purchase in sou’s yuwit — 
Effect.— Property substantially conveyed for 
tho benefit and support of a judgment-debtor 
aud bis family is liable for his debt even 
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though it was purchased in the name of his 

Chowdrry ER °°£ DEEN Mahoued Ahsan 
DHBY D 5 W R V i 3 KURREEU BUKSH CH0W - 

mfnt B i na a mee2, “!: c7iase ~ 4Ziena<<0 «-^ bena- 
miaar Indioia of ownership. — A decree of 

oreolosure m respect of property mortgaged by 

a be m wee dar by conditional sale is good and 

riehtll a f aia f St the auction-purchasers of the 
rights and interests of the real owner, unless 

Ih!r m W 'f' If pr0pert y i9 Purohaaed 

in the name of a benameedar, and the indicia 
of ownership are in his hands, the true owner 

, “ f nl5 '. get rid of the effect of an alienation 
by showing that it was made without his ac- 

no'foe 0nO f 0 ’ ‘» hat the purcha9ar took with 
notice of the fact-. BHUGWAN DOSS v 

Upooch Singh, 10 W R. i 85 . ° SS 

naZ^—Pbi- 'f oman ,or mone P on bond in her 
2 ?— hat woman di -d not lend, Validity 
of. Where a woman sues to reoover money 

advanced on a bond executed in her name, it is 
open to the obligee to plead that the money 
was not lent by the woman, but that the bond 

X, nSTm: c =»'™- 

° n bon i~~ Plea a $ to execution in 
favour of stranger— Procedure.— In a suit upon 
a bond where defendant pleads that the bond 
hough executed in the name of the plaintiff’ 
was really executed in favour of a third party 

v“ a*LS?r *■> 
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SINGH V SHAIKH fin P r r ^° rty ' DH0ND HAI 
SEIN, 24 w. R. 359, ULEEM0 °DDEEN HUS- 

thZd7a P r^ nam^Q w r r t aSe 1r ° m him in 

Sight to rehef On ~ ° wnirsht P *•« disclosed - 

feting purchase of property for hingin' 3rao F 1 su , £ - 
name and taking no f or / um ^another’s 

that he is the owner m2 ° W to the worIfl 

perty bcm fida f- . P ur °kases that pro- 

NiD y RA dIseeV i7oooi rr ib,a °™ r . 

532 . Wahed, 25 W.R. 

lent Bona fide purchaser" of V d" W0, * eJ/ 

notice -Where ini bond gi ve / b °" A t WUh ° Ut 
the re-payment of money l e Z hn. t0 80 ° ure 
stated that the money was . ^ ± ft is 

answer to a amt on the bond brought “ fa - D ° 

A by a person who has nl7 s l"® 81 ""' 
from G bona fide, without t Sed tbo bond 
money advanoed belonged to B^'a’ that the 
lends money i Q the nil , A p0reon who 

accept the consequences if aDotber must 

ohaser deals with the ’person W ? 0 ° eat p «- 
appears on the dooument H, hoS0 nama 
to the reoeipt of the mono 3 I be party entitled 
Debee V. Dina y ;> Dochina Kally 

3 C L.R. 9 . NA ™ R0y CHOWDHDHY 


(72)— -Decree for costs- Uortgage-decree- 

A*™ m n? Urchase r, *>y Judgment-debtor— Lis pen- 

and 1hn nr?e, “ P h brou gbt a suit against H, 
and. while it was pending, executed a bond in 

nu‘e °Th ° h . 5rpOtbe0atiD g the property in dis- 
pu«e The suit was dismissed with oosts ; and 

hond h I s - u,t , u a9 - brou 8 ht b y 0Qa P M upon the 
bond, and while it was pending, the property in 

dispute was sold in execution of H’s deoree for 

costs, and purchased by 8 The day after thi- 

us., on 10th November, 1868, P M obtained a 

mortgage-decree whioh he transferred to R B 

who executed it and attached the property in 

dispute, when 8 intervened, objecting that the 

mortgage, the mortgage-decree and the transfer 

Of the deoree were all fictitious and collusive 

havi noT* b? P L - Tbi8 objection 

having been rejeoted, a suit was brought on the 
same ground against 8B.PM and the widow 
Enn V L ‘0 establish 8’s rights, and to stop the 
P ndmg sale. The property was, however, 
sold and purchased by D who was then made 
3 defendant in the suit. After this D instituted 
a-uit for confirmation of possession. Both 
8 Lower Courts found that R B was a 
n -midar for P L, and upheld the title of 8 in 
preference to that of D. Held that if D had 

not been made a defendant, he would have 

C. 11—27 


—Oeclafa’toryTuitmnfn, °f benamidar 

—Specific Relief A ( b V real owner 

be plaint, S, a Government ^ S; f ~ Whet8 

lands benami, in the^efor,^ 0 ,”* 1 ac 9 uir ed 

tending to conceal his Durn h 3 T* 9 ' in ' 
Government authorities P !thn h f [ rom tha 

have thereby acted dishonestly I A h - he might 
vention o[ the denartmlt , d In 00n ‘m- 
not be said to hive , c w -„ ral 1 e , s , • ha °ould 
bring his case within the rule If 7 ’ S ° a9 to 
mau ie precluded from nht ° f - aw tbat a 
respect of transaction °b tai mng relief i n 

was illegal and has been al pu , rp0sa of which 
quently, i D the absence of :8 ° mpl,s bc d . Conse- 
seesiou of the l 3nd on the pit n f,l ° f poa ' 

3 aa ‘t is maintainable hi it i he defanda ot. 

mare declaration of hioiit 6 P a,Dtiff for tha 

Lobov. Brito, 21 » 2 ,i ?d 0 suoh land - 

10 C.W.N. 650 = 4 C.L..J 22.] CB ' 33 C ' 96 7 = 

^ j ZiZ e TM R aZTlf Aci 11 ot 

-Revenue sale -Benami ] f , ® 81 ’ S ’ 1 {5 > 
Proof - Benamidar -S i- 1 ”"°““’ 0/ 
own account — Tn * ™ ejectment on his 

a purchaser at a rp SUI ° by Qominal vendees of 

in possession , ? ^ Sa,e ’ to e i sat teo ^t S 
‘be contention' that 'th^nn ‘u th ° '? tt0C to raise 

3ale Waa b ^rni for S 
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landlords (registered hakdars of a separately 
assessed ohatram endowment). Though Aot 
III of 1884 provides that a oertifioate issued to 
the auotioD-purohaser under the Aot shall be 
conclusive evidenoe of title in all Courts, the 
effect, of this provision oannot be greater than 
that of s. 317 of the Civ. Pro. Code under 
which third parties are not preoluded from 
setting up the benami character of the sale. 
[F., 28 M. 526= 15 M. L. J 419, 29 M. 473. 

F. B. = 16 M.L. J. 505 = 1 M.L.T. 234; Expl., 25 
M. 655.] Benamidars or their nominal 
vendees oannot maintain suits in ejectment on 
their own account. The burden of proving the 
benami nature of a transaction is on the person 
who alleges it. TlRUMALA Y aPI'A PILLAI v. 
SWAMI NAICKER, 18 M. 469. 

(77) — Sale by real owner under fictitious deeds . 
— Purchase by third person from the fictious 
vendees with consent of, and on representations 
made by, the real owner — Beal owner's right to 
set up his title against second purchaser — 
Estoppel.— The real owner of some property 
conveyed the same to his wives under fictitious i 
sale-deeds, and then brought about a sale of ; 
the same properties by his wives (the vendees 
under the fiotitious deeds) in favour of a third 
party, who purchased the same on the repre- 
sentations made by the roal owner and on tho ] 
latter’s attesting the sale-deeds. Held, under I 
the oiroumstances, that the real owner was j 
preoluded from setting up his title against the j 
last purchaser*, the sale to tho latter had the 
effect of conveying to him tho interesis of the 
real owner, which he had purported to oonvey 
to his wives under the fictitious deeds of sale 
and this even as against the holder of a decree 
against him (the roal owner). In such a caeo, 
it would be neocasary to find whether the last 
purohaser was a purchaser for valuable con- 
sideration and whether he purohased on the 
strength of tho representations made by the 
real owner and by reason of his assent to the 
transaction. TULSHI RAM v. MUTSADDI 
LAL, 2 A.L J. 97. 

(78) — Fraudulent benami deeds by predecessor 

in- title — Relief. — It is always open to a party to 
show that a decumeut. simply oxecuted but doc 
carried into effeot is a benami and colorable 
documont and to recover possession of property 
against tho party claiming under such docu- 
ment. SHAM LALL MITRA v. AMARENDRO 
NATH BOSE, 23 C. 460. (18 W.R. 485. 20 W. 
R, 112. 21 W.R. 422, 24 W.R. 391, 9 C L. R. 
64, R ., 13 W.R. 87, Diss ; 18 M. 378, 11 B.708 
D .) [R., 20 M. 327, 20 M. 333, 23 B. 406, 28 

C. 370,8 O.O. 278, 33 C. 967*10 C.W.N. 
650 = 4 C.L.J. 22, 4 N.L.R. 26 ; cited , U.B.R. 
1897 = 1901, Vol. II, 514.] 

( 79 ) — Distinction between fraud attempted 
and fraud accomplished — Transaction benami. 

There is a distinction botween those cases, in 

which the fraud was only ai.tompl.od, and thoso 
in whioh it was actually oarried into effect ; iu 
the latter olass of oases, the Court would, by 


granting relief to the wrong-doer, by making 
itself a party to the fraud. So, a person, who 
executed the fraudulent oonveyance of the pro- 
perty to another person, oannot afterwards sue 
to reoover the property and the transferee will 
not bo disturbed in his possession. GOBERD- 
HAN SINGH v. RITU ROY, 23 C. 962. (21 W. 

R. 422, F.) [ Appr ., 23 B. 406 ; R., 63 P,R. 

1898, 1 O.O. 198, U B R. 1897—1901, Vol. II, 
544, 27 C. 231, 28 C. 370, 8 O.C. 278. 33 C. 

967 = 10 C.W.N. 650, 4 C.L.J. 22, 31 M. 97 = 
18M L.J. 251 = 3 M.L.T. 246 ; D., 3 P.R. 1906 
= 109 P.L.R. 1906.] 

(80) — Benami transact ion- ‘Color able transfer 
in fraud of creditors— Fraudulent purpose given 
effect— Distinction between fraud attempted and 
fraud accomplished.— There is a distinction 
oetween a oase in whioh tho fraud is only at- 
tempted and a case where it has been aotually 
oarried into effect, (21 W.R. 422, Expl.) Where 
there is a colorable oonveyance in fraud of 
creditors, and the fraud has been oarried iuto 
effeot, the Court will not permit tho real owner 
to maintain a suit for recovery of the property. 

Kali Oharan Pal v. rasik Lal Pal, 

23 C 962. Note. (20 W.R. 112, 21 W.R, 422, 

9 C.L R. 64,18 B. 372, Di<s ) [F., 23 C. 
962.] 

(81) — Benami transaction fraudulently entered 
into— Fraud accomplished — Effect — A. party 
cannot ask the Court to relieve him from the 
consequences of an accomplished fraud. Fraud 
is accomplished, if after the attachment, by the 
deoree-holder, of property fraudulently convey- 
ed, by the benamidur , the latter suooeeds iuthe 
olaim permitted to be preferred. So, where a 
fiotitious transaction has been used to accom- 

i plish an intended fraudulent purpose, no suit 
lies afterwards fora declaration that the tran- 
saction is fictitious. Banka Behari Dass v, 
Raj Kumar Dass, 27 C. 231 = 4 C.W N. 289. 
(11 B. 709. 18 M. 378, 23 C. 962, Note, F.. 6W. 

R. 287, 13 W.R 87, Cited ; IS W.R. 493, 20 
W.R. 112, 21 W.R, 422, 23 W.R. 42, 24 W. 
R. 391. 12 O L R. 64, 13 M I. A. 551, 585, R.) 
[R. % 28 O. 370, 8 C.W. N. 620,83 0.967 = 10 
C.W.N. 650 = 4 C.L.J. 22.] 

(82) — Fraud — Colorable conveyance in fraud 
j of creditor— Fraud, absolutely defeated— Suit 
; by real owner against beuamidar— Right of real 
owner to recover possession of his r>roperty-'l he 
same not barred by not h iving first the color- 
able conveyance set aside — Indian Limitation 
Act [XV of 1S77), sch. 11, arts. 91 and 244. 
— A (-cnami conveyance is not mtonded to 
be an operative instrument. Where a transac- 
tion is ouoo mado out to be a mere benami it ia 
evident that tho benamidar absolutely disap- 
pears from the title. His name is simply an 
alias ior that of tho person beneficially interest- 
ed. If he has done so by means of his alias, 

I then it has oeased to bo a mere mask, and baa 
become a reality. It may bo very proper for a 
Court to say that it will not allow him to 
resume tho individuality whioh he has ouoo cast 
off in order to defraud others. If, however, he 
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Benaml Transaction — continued. 

1. General — continued. 

haa not defraud any oqp, there can be no 
reaaon why the Court should punish his inten- 
tion by giving his estate away to another 
whose roguery is even more complicated than 
hia own This appears to be the principle of 
the English decisions. But where the fraudu- 
lent or illegal purpose has aomally been effect- 
ed by meaua ot the colourable graut, then 

fc lT Xim app i 5es ‘ In Pari aechcto votior est 
conditio possidentis. The Court will help 

neither party. Let the estate lie where it falls, 
lo enable a fraudulent confederate to retain 
property transferred to him m order to effect a 
fraud, the contemplated fraud must be effected. 
Then, alone, does the fraudulent grantor or 
giver, lose the right to claim the aid of the law 
to recover the property he has parted with 
The purpose of the fraud having not only not 
been effected, but absolutely defeated, there is 
nothing to preveut the plaintiff from repudiat- 
ing the entire transaction, revoking all author- 
ity of hia confederate to carry out the fraudu- 
lent soheme and recovering possession of his 
property. T. P. PETHERPERMAL C'BETTY v. 

r SERY’AL 10 Bom. L.R. 590 = 12 

C.W.N. 552 = 5 A L J. 290 = 7 C.L.J. 528 = 14 

M Q r, 9,7 10 ^ = M 33 r ^ 531 ' P C =35I.A.98 = 1S 

“ V- 2 l 1 = i M.L T. 12 = 4 L B R. 266. [D.. 

31 M. 485 — 18 M.L.J. 576 = 4 M.L.T 331; F , 
30 A. 375 = 5 a.L J. *21 = A. W.N. 190b, 150.J 

, {83)— Fraud, pita of, defendant cannot plead 
fraud as an answer to claim to immoveable pro - 
perty conveyed by him to a. -When a fraud has 
been earned info tficct, a party to ,t cannot, as 
plaintiff, plead the fraud to vitiate the trausac- 

tl 1 0u * ,- Nor °P dr J h-m. as defendant, to 
plead his own fraud as an effective answer to a 
claim to immoveable property conveyed b • him 
to a benamvtar. 8HIDLINGAPPA v. Hirasa 
9 Bora. L.R. 542 = 31 B. 405. [£>., 31 M. 97 = 

18 M.L.J. 181-8 M.L.T. 346.] 

(84) — Benami transaction— No fraud commit- 
ted m pursuance thereof -Aveidabihty. -Where 

a release deed was executed with the sole ob- 
ject of preventing the creditors of the ex:cutaut 
from attaching his share in the property cover- 
ed by the deed, and was neither acted upon 
nor intended to bo acted upon, and where the 
intended fraud was not actually carried out, 
held, that, as the fraud though intended was 
not aolually earned out, relief may b 
the party to the fraud, where no 
third panics is involved. FATIMA oim v. a. 

N. Mahomed Moideen. U B R. isos, 3rd 

Qp., Benami Transactions, 1 . (U.B.R. 1897 

“-1901, Voi. II, 544, F.; 13 M.I.A. 551, 3 
B.B.R. 245, R.) 

(85) -Benami transfer for illegal purpose of 
defrauding creditors — Such purpose not carried 
out— Suit for specific performance of contract 
to sell property to third person- R gut of trans- 
feror to resist such suit on the ground that 
ti ansfer was benami, — Where the owner of pro- 
perty transferred it, benami, to another for an 
illegal purpose, e,g. t that of defeating creditors, 





ft 

Court, 

KAsfrrn 
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l.-General—cpn/i^i.A H ( __ 

and such purpose was not earned out into exe- 
. 0Q » ^; ^ ,rh ^renoe to s. 84 (33 C. 976 

?*' 31 m B * 405, D \ ^0 M. 326, Cons.) of the' 
Indian Trust Act, 1882, that a suit for specific 

seTl th?r°A ° f 3 C00fcracl; b ? tfa 0 transferee to 
e l the lands to a third person can be sucoess- 

uliy resisted by the transferor, on the ground 

a m6re Unami t^nsLtion 

LMtt SW v ' 8UB BARAYAR, 3 M 
L.T. 244 = 18 M L.J. 151 = 31 M 97 no Z 

378, F.; 23 C. 962, B.) (18 M ‘ 

(S6]~-Benameo transfer— Fraudlent inten 
tion not carried into effect- Suit to recover from 
benamidar— Esrappef. — WheD, ,n order to sa^ 
h.s properties from being sold in execution of 

peal tha 7 WhlCh he had preferred an ap- 

peal the owner executed a deed of relinauish- 

meut in favour of another, but, being success- 
nl in the appeal, sued the latter for f declara- 
tion that the deed of relinquishment was- 
f ^ ura ble and did not convey title ; Held 

When^hp f plai ° t, . fi was entitled to succeed.' 
When the fraudulent object of a benami trans- 
fer h as not been carried into effect, the beuefi- 

' ! 0WDei ' ls not precluded from showing the 
real nature oi the transaction. There fa no 

jjpsastt rssras 

R.S J ' m " 8M - L - T - Diss., 3 l!b. 

. When a benavudar institutes a suit 
, < r» t n C0VeCy °- pos9£Ssloti of the property there 

MKi 111 ! he h i s ID3Ulu ‘ ed 

UO O 697 F TH t y ° Uh6 beDeficial owner. 

to oaBeslw P '' 10J ’P ,S his beeD extended 

benamidar is a fraud^n her^VSiR^H ai 

990 ND (to C 4 fa AN =tn M A° NI Dassya - 2 foh' Cas. 
99U. (20 c. 418, 30 A. 30, 4 C.W.N. 283 , F.) 

(88) -Benami transfer -Transfer in fraud of 
cnaitors Beuamidar’e suit for possession f 
Plea Of transfer being benami.- In a eui't 

ie given to f or Possession o£ immoveabll 

interest of : P ° p r tbo p * ea b y the defendant that the 

ss * ! =r saws 

^ w^^ aIlePg ^ transfer 

on wnich tne defendants reliea was a benami 

transaction, he is precluded frem alleging the 

transaction to be benami and obtaining relief,. 

aofmn b ? C S i J0 | 00Ssfu, ly set U P Lb e benami trans- 
t ! t?^ e,eat or defr »ud oreditors. PREO 

rwN K 2 R r V ‘ Kazi Mah omed 8hazid,8 

-io’p’wm 5 N o L,Rl 146 ;B - 33 c * 967 
-10 C.W.N. 650 = 4 C.L.J. 22.1 
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Benaml Transaction— continued. 

1 , — General— continued, 

(^ 9 ) — Judgment-creditor refused have to bid at 
execution sale — Purchase bp him benami, inva- 
lidity of— Civ. Pro. Cede. 1862 , s. 294- Where 
the holder of a mortgage-decree was refused 
leave to bid for the mortgaged property at the 
execution sale, but nevertheless purchased it 
benami, held, he could Dot sue to enforce the 
(=ale. MAHOMED GAZEE CHOWDHRY v. RAM 
LalL SEN, 10 G. 757. (R.t 5 O.W.N. 265, 
23 A. 478 ; D., 21 C. 554; F. t 32 M. 242 = 5 M. 
L.T. 248.] 

1 90 — Evidence— Sale in execution — Benamee 
— Purchase for judgment- debtor . — Where the 
plaintiff's vendor who bought property in Court 
auction, knowing that the property was sold a 
second time in Court auction to the defendant, 
lay by and did not bring any aotion for nearly 
nine years after the defendant bad been put 
into actual possession of the property under his 
purohase, held that the plaintiff was not enti- 
tled to recover possession, as the above faots 
ooupled with other circumstances, went to show 
that the plaintiff’s vendor was only a benamidar 
for the judgment-debtor. RAM CHUNDER 

Bysack v. dinonath Surma Sirkar, fl C.L. 

R. 470, P C. 

(91) — Benami transfer- Put chase for valuable 
consideration .— A purchaser for valuable consi- 
deration may avail himself of the argument that 
deeds executed benami in fraud of creditors are 
good between the parties and their heirs ii ho 
has no notioe of the nominal nature of the ori- 
ginal transfer. But it cannot avail a person 
who knows of the nature of the transaction 
and makes use of his knowledge to porpebrato 
a fraud on other minor heirs. RUTTUN DYEE 

V. ROY GOWREE SUNKUR, 4 W.R. 72. 

(92) — Benami lease — Liability of beucficiil 
lessees for rent .— Where the ostensible lessees 
stood in the position of wives to the beneficial 
lessees, and it was improbable that three ladies 
(of whom one was a stranger) should pay a 
large bonus ; and as the ostensible lessees were 
found not to have paid the oonsideration-monoy , 
the oase was held to be benamee ; and when 
the tenure passed away by an execution-sale to 
a third party, tho lessor was entitled in equity 
to claim the rent from tho beneficial lessees. 
PITAMBER REN v. DEBNATFI ROY CHOW- 
DHRY, 18 W.R. 132. 

(93) — Suit on hit-ohittah — Allegation of 
benami. — In a suit on a hath chitta bond, where 
defendant pleads that plaintiff is only a benami- 
dar for another party who advanced tho money, 
if the bond is not denied, the plaintiff ought 
to have a deorco. others interested being left to 
proceed against him. Rut if the ease has been 
tried on tho issue whether the money was the 
plaintiff’s or the other party’s and plaintiff 
has failed to provo that tho money was his, he 
may bo rightly refused a dcoreo evon if there 
are doubts as to the whole of the money having 
belonged to the third party. SnAIKH NUBEE 
BUKSH V. HAZEE TUMEEZOOPDEEN, 18 

W. R. 123. 


Benami Transaction— continued. , 

1,— General— continued. 

(94) — Transaction proved to be benami — 
Benamidar' s name in records — Effect . — A 
transaction being once established as benamee, 
the fact that tho deeds and proceedings in- 
volved bear the benameedar’s name is of no 
essential weight with reference to the question 
who is the principal. ROHEE LALL V. DlN- 
DYAL LALL, 21 W.R. 257. 

(95 ) — Debtor and creditor — Relafion between 
benamidar of creditor and debtor.— The debtor 
should not bo involved in any trust that might 
exist between h’.s creditor and a third party. 
But, where tho debtor knows that the trustee 
or tho benamidar when ho gets money into his 
hands, intends to apply it to a purpose not 
legally authorised, and so to commit a breach 
of trust, he is not justified to paying the trus- 
tee or beyiami iar. But to make good a oase of 
this character it is necessary to bring home 
clearly knowledge of tho contemplated breach 
of trust to the person makiDg payment, so as 
to make him particeps criminis and a privy to 
the breach of trust. SHIVRAM v. AMBAJI. 5 

Bom. L R. 315. 

(96) ~Bc>»dmidar plaintiff honestly coming 
into r-ossessioyi. Suit by— Civ. Pro. Code, 18^2, 
s. 317— Bombay Lr.yid R venue Code, s. 182.— 
8. 317 of tho Civ. Pro. Code, 1882, and e. 182 
of the Bombay Laud Revenue Codo do uot bar 
a suit where tho plaiutiff, although originally 
a benamidar, came honestly in its possession, 
RAGHO V. VISHNU, 5 Bora. L R. 329. 

(97) — Mortgage — Bona fide purchaser without 
notice — Rxqht oi real owner agauist property in 
the hands of— Suit against benamidar for money 
in his hands — Nature — Liynitatioyi Acf IXV of 
1877), arts. 132 120, 02. — Where a stranger, who 
purchased immoveable property subjeofc to a 
mortgage paidtbe mortgage money, bona fide and 
without notioe of tho nature ol the transaction, 
to mortgagees who wer« pimply benamtdars for 
the r> al mortgagees. Held, that the mortgage 
soourity can no longer bo enforced by the real 
mortgigoes against tho immoveable property 
in tho hands of bona fide transferees, Held, 
that t.ho money retained and received by the 
beyiaynidar is tho mortgage mouoy, representing 
an equivalent of the real owner’s charge on the 
immoveable property, r.nd can be followed as 
such in tho hands of the pors m (benamidar) 
alleged to be wrongfully withholding the same, 
held , als*' 1 , that suit to recover such money 
from th ; benaynidar is not one to onforoe a per- 
sonal Haim t? A. 502. 55 P.R, 1884, Not Appl.) 
but one, in f fleet, “to enforce payment of money 
charged on immoveable property ,” and that the 
suit is governed by art, 132, soh. II, Limit 
atiou Act (XV of 1877) or, iu tho alternative, 
by art. 120 but not by art. 62. RHAM LAL v. 
JOHRI MAL. 37 P.R. 4909 = 38 P.L.R. 1909- 
50 P. W.R. 1909 = 1 In cl Ca». 732. (6 A. 442, 
6 M. 402. 24 O. 309, 3 A. 170, 15 B. 438. 26 M. 
396, 1 A. 333, 25 A. 62, 2 0. 393; D., 33 0. 92; 
27 0. 180, 5 0. 597, Appl.) 
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Beaami Transaction— continued. 

’ General — continued . 

J 9 V Decree-holder, whether benamidar or 
not Question cannot be gone into in execution 
proceeamgs.—Tbe question whether a deoree- 
nolder is only a uomm.il decree-boidac for the 
benenL of somebody else oanaot be investigated 
in execution. VEERABHADRA RaZU v 
JAGANNADHA RaZU, 3 M L J. 220. 

(991— Limitation Act (XV of 1877), sch II 
art. 62 -Right of beneficiary in money paid over 
J beuammar to another in adjustment of another 
claim- a, a benamiiar ana who hau realised 
the money due under a bond iu which B and C 
were beneficially interested, in a suit by B’a 
representative on the basis oi his being solely 
entitled thereto, compromised the claim, treat- 
ing such money as id’s assets in which A was 
also interested, and paid a portion tfaereor to 

id s representative reserving a portion lor him- 
self. In a suit by C against Id’s representative 
for recovery of his share of the money due under 
the bond held that, though the defendant must 
be treated as having received the enure sum of 
the bond from the benamidar under the above 
ransaciion, yet it was not obtained for the 
plaintiff s use, but as assets of the defendant’s 
father s estate, ana that, since he received it 
bona fide and without any knowledge of C’s 
interest, U was nos entitled to follow the money 
in his hands SUNDAR LaL v. FAKIR CHAM), 

1908.] ' 185 ‘ 

( lOOl— Ben9mi Morty rge with consent and 
for benefit of real oxoner -Discharge of mortgage 
by beuam>dar Right of berjamia«r to charge on 
porperty for amount paid— Where, with the 
consent and for the benefit of the real owner, the 
benamidar exeouted a mortgage-deea and subse- 
quently discharged the mortgage by h;s own 
money, the benamidar could not oe regarded as 
haviug paid the mortgage debt cfliciously or as 
a more volunteer, and was entitled in equity to 
have it declared that the amount paid him 
was a charge upou the property. 8UBBAMMAL 
v. MUTHU BaTHAN, 13 M.L.J, 228. 

OOii— Contribution— Mortgage by benamidar 

with consent of and for benefit of real owner 

Discharge of Mortgage debt by benamidar — 
Liability of real owner to pay amount so paid 
Right of beuamidar to claim charge on property 
fox amount paid by him. — The benamidar of a 
property mortgaged it with the consent and for 
Ihe benefit of the real owner. He discharged 
the mortgage-debt and sued the real owner” to 
reoover the sum so paid as a oharge upon the 
said property. Held , that as between the 
plaintiff and the defendant, the latter was 
bound to discharge the mortgage- ieot and she 
not having done so the plaintiff disobarged the 
obligation he was under to the mortgagee ; and 
7 suoh payment relieved the property, for the 
benefit of the defendant, from the incumbrance, 
onsequently, plaintiff was entitled in equity 
o have it declared that the amount claimed by 
lm was a charge upon the property. 8UB- 

BAMMal v. Muthu Pathu, 26 M. 686, Note. 

[R; 26 M. 686.] 
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Benami Transaction— continued. 

General — continued , 

mmflf~v2? m } PUrch V er Source of purchase - 

f„thJ Evidentiary value— Mahomedan grand- 

f n the name °f grandchild - 
vnlrZ , lat l er ahve ~Eo presumption of ad- 
for ‘ e 'i Property admitttcdny not purchased 

f BeJ^ laSer ~ Ferson n “‘“ ed *» the deed- 
Bcnejiciary , prima lacie.— The source of the 

c as e s 0 of'n 0U 7 f U a very '“P^taut fact ,n 
o( ail ^ d benami, but :t ,* not the onlv 

Actual°nrs 26 C ‘ 5 lDd ' tJas ' 85 ' 

or rece,pt 01 rents ° ( p™- 

a Mahnm f H la0h m °J e lm P octaG1 fact. Where 
a Mahomedan grandfather purchases property 

lli ‘ it Dame ° h ‘ 3 godchild whose father is 
‘ • it oannot be presumed that the purohase 

no “ ad ° f0r the Srabdohild. There can be 

erandf SU , mpUo “ of advancement as between a 

f llv “ at' T agcaodson . father being 
a But where °ooe it is admitted that the 
purchase was made not for the benefit of the 

purchaser himself but for another, then that 

other woufd prima facie be the person who is 

7 « U,"»9. de6d - AEI ° ALI - ASGAR ^Li, 
i5 S C.% 5 B 0 EN - ACT XI ° F 1S59 ' "• 37, 53, 

Jrr °i f iand by agriculturist benami 

for redemption by benami purchaser in h 
Ovvn name-Court fees to be paid a 8 if rea 

xm oTi87l, a 2 1 b! i l :?r B - See B0M - AC1 ' 

adduoing proof as to defendant being a mem 

ST# 

* 1 M ** ■*-» M. 478“’ 

Dle P !hlt 0 ,!n h0WfaritaVa ‘ l3 “gainst the prinoi- 
pie that an assignee of a debt suing the debtor 

cannot be defeated by a plea of tb e 8 latter thaJ 

ASSIGNMENT, Q VB"m h l U R.°r6f ttatl0D ~ See 

e£» rs s, s?Sr—«°* 

Suit for Possession-Allegation oy defend 

ant of benami purohase tor him by plaintifi- 
Onus of proof See Bus DEN OF Proof- 
POSSESSION AND PROOF OF TITLE, 8 C. 759, 

i c1 B r UB 46 6 EN Pboof Miscellaneous, 

_ ,®“ lt based on tha ground that the certified 
PRO PnnF 9 fo°n D the I6al P ur ° h aser-See Civ. 

3S2; Sf “i »:•& 37 A * 1M - A - W - N * 


20 S n%7 u V 'r7, R r°' C0DE ' 1909, O. XXI, r. 16 
20 0 3 88, 21 M. 388 = 8 M.L.J. 48, 2 C.P L. 
-tv. 45. 
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Benami Transaction— continued. 

1.— General— continued, 

Ddoree-holder bidding through a benami - 
dar — Misrepresentation of value — Substantial 
injury — Fraud — 8etting aside sale — See CIV. 
PRO CODE, 1908, 0. XXI. rr. 66, 70, 90, 
6 Ind. Caa. 135. 

Fffoofc of — Rights of benamidar — See CIV. 
PRO. Code, 1909, 0 XXI, rr. 84 to 88, 90 to 
91, as. 65, 66, 8 M.L.T. 154. 

BenefioUI owner entitled to apply for set- 
ting aside of a sale in exaoution of a decree 
for money against benamidar — See ClV. PRO. 
CODE, 1908, O. XXI, r. 89, 8 C.L.J. 305. 

Pro-note — Plea of execution ae benamidar 
— Validity — See CONTRACT ACT, 187?., s. 2 
(d), 7 M.L.T. 85 = 20 M.L.J. 144 = 5 Ind. Caa. 
757. 

Purohaae of land by publio officer 6ena- 
mee — Agreement opposed to publio polioy — See 

Contract act, 1972, 0. 23, 27 a. 73 = 1 a.l. 

J. 412. 

Sale of putni taluq for arrears of rent — 
Payment by mortgagee — Purohaae 0? mortga- 
gor’s interest benamee — Suit for oontnbutiou 
against suoh purchaser— See CONTRACT ACT, 
1872, s. 69, 34 C. 92. 

Benamidar— Eightof suit — See CO-SHARERS 
—General, 9 ind. Oas. 487. 

See Declaratory decree, Suit for— 
Declaration of title, 21 M. 373. 

Purohaae of deoroa — Doolaration that defen- 
dant is benamidar for plaintiff —Omission to 
ask for injunotioo— 8. 42. 8peoifio Relief Aot, 

1897— See Declaratory decree, suit 

for— Miscellaneous, 25 C. 49 = 2 o.w.N. 

76. 

Sale-deed — Vendee desoribed as guardian 
of minor— Benamidar, right of, to sue or ap- 
peal in his own name — See DEED— CONSTRUC- 
TION OF DEEDS, A.W.N. 1905, 173 = 2 A.L J. 
702 = 28 A. 44. 

See Estoppel— Estoppel by conduct, 

A.W.N. 1831, 67, Marsh 569, Marsh 293 = 2 
Hay 157, 16 O. 148. 

Tenant— Benami sale to tenant— Landlord 
whether estopped from assorting tenanoy— See 

Estoppel— Estoppel by deeds, 10 C.L.R, 

199. 

Admissibility of parol evidence among Hindus 
to show benami oharaoter of conveyance — 

See Evidence— Parol evidence, 2 M. 

H.0. 26, 

Benami purchase— Purohase by husband 
in name of wife — Salo of property in action 
against husband— Claim by assignee from 
wife— Proof of oollusion between husband and 
assignee — Validity of olaim— See EVIDENCE — 
Parol Evidence, 2 M.H.C. 27, Note. 

See Evidence— Miscellaneous, 26 0 , 11 

P.O. = 25 I.A. 225. 


Benami Transaction— oontinued, 

1. — General — continued. 

Proof of real transaction — Admissibility of 
oral evidenoe — See EVIDENCE ACT, 1872, s. 93, 
Provisos (1), (2), 9 Ind. Oas. 161 = 15 O.W.N, 
408. 

Whether application by, benamidar saves 
limitation — See EXECUTION OF DECREE- 
APPLICATION FOR EXECUTION AND POWERS 
OF COURT, 10 O.O. 263, B. 

Execution against stranger on the ground 
that judgment. debtor was benamidar for him 
— Legality —See EXECUTION OF DECREE- 
MISCELLANEOUS, 14 C.W.N. 774 = 6 Ind. 
Cas. 414. 

S ile benami in name of third person- 
intention to defraud creditors cf real purchaser 
— Collusive decree obtained by benamidar, 
whether could be set aside by real owner — See 

Fraud— Effect of fraud, n B. 708. 

Suit for possession of land based on sale 
— Plea that sale was a sham traosaotion — 
Defrauding of creditors — Validity of plea— 
Rights of vendor — See FRAUD — PLEADINGS 
AS TO FRAUD. IS B. 372. 

Right to set aside fraudulent transfer on 
grouud of benamee — See FRAUDULENT 
Transfer, 3 L.B.R. 245. 

See Hindu law— alienation, 6 P.R. 
1993. 

Gift of share in a village by husband to 
wife — No actual deed —Mutation of uames in 
settlement record— Strulhan — Transaction not 
benami— Sec HINDU Law— STRIDHANAM, 
10 A. 197, P.C.= 15 l.A. 29. 

Mortgage created benami for real mortgagee 
— Benanvdar obtaining dooreo — 8uit by real 
mortgagee against, for declaration and injunc- 
tion-^ Injunction— Special Cases, 21 

M. 353 = 7 M L J. 279. 

8uit for rent— Tenant’s defence that plain- 
tiff is — Estoppel — Sec LANDLORD AND 

Tenant— Miscellaneous, 7 Ind. Cas. 846 

“12 0 L J. 428. 

RiRbt of, to sue— Adverse order under 
8. 336, Civ. Pro. Code — Limitation — See LIMI- 
TATION ACT. 1909, arts. 11, 11A, 8 M.L.T. 
377 = 8 Ind. Ca«. 264. 

See Limitation act, 1909, art. 47, 2 B. 
L.R. S N. 1 (6). 

Sec Limitation act, 1909, art. 62, 25 A. 
62 = A.W.N. 1902, 185. 

Suit against benamidar for recovering rent 
received — See LIMITATION ACT, 1909, arts. 62, 
120. 17 M.L.J. 224 = 30 M. 298 = 2 M.L.T. 
832. 

See Limitation Act, 1908, art. 182— 
Miscellaneous, 5 O.L.R. 253. 

Suit to set aside — Conveyance by a Maho- 
medan purporting to bo for value, but in reality 
one for no consideration — See MAHOMBDAN 
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Benaml Transaction— continued, 

1* — General — continued. 

Law-gift. 10 C.W.N. 706, P.C. = 3 A.L.J. 
405 = 8 Bom. L.R. 387 = 28 A. 439 = 9 O.C. 106 
= 1 M.L.T. 163 = 4 C.L.J, 295. 

See Mahomedan Law— Gift, 19 A. 267 

P.C. = 24 1, A. 1. 

Purchase by benamidar at revenue Bale — 
Whether can be questioned by the real pur- 
chaser— See Mortgage— General, 9 ind, 
Cas. 136 = 9 M.L.T. 136. 

Purchase by mortgagee, effect of— See 

Mortgage— redemption, 9 C.W N. 201 

P.c. = 2 A.L.J. 71 = 7 Bom. L R. l = lCL.j! 
584 = 32 C. 296- 

See Mortgage— Sale of mortgaged 

PROPERTY, 1 A.L.J. 486. 

Mortgage by ostensible owner of property 
Transfer by benamidar, was not voidable — 
Notice of benami purchase — See MORTGAGE 

—Miscellaneous. 4 0 c. 192. 

Benamidar , promissory note exeouted in 
the name of — Suit against exeoutant and 
benamidar— See NEGOTIABLE INSTRUMENTS 

—Promissory Notes— General, 7 M.L.T 

178 = 20 M. L. J. 369 = 5 Ind. Cas. 927. 

8. 85, Tr. P. Act. 1882-Suit by Benami- 
dar for foreolosure of mortgage, maintain- 
ability of— See Parties to suits— General 

24 C. 644. 

Benamidar's right to sue for land— See 

Parties to Suits-General, 25 C. 874 = 3 

C . W . N • 12. 

Benamidar's suit in sole name of— See 

Parties to Suits— General, 5 C.L.R. 
102 . 

Benamidar- Right to sue— Disclaimer of 
real owner— Parties — See PARTIES TO SUITS 
—General, 16C. 364, 

See Parties to Suits— General, io 

W.R. 220. 

See Plaint— Verification and sig- 
nature, 1 B L.R. A.C. 100 = 10 W.R. 145. 

See Plaint— Miscellaneous, 3 I, a. 194. 

Benamidar mortgagee— Right of suit— See 
PLEADINGS, 7 Ind. Cas. 167 = 12 C.L.J. 357. 

Purohase with one’s own funds— Right to 
possession— See POSSESSION— 8UITS FOR POS- 
SESSION, 8 M.L.T. 283 = 8 Ind. Cas. 283. 

See RENT, SUIT FOR, 5 B.L.R. 234 = 14 W. 

R. 12, 2 B.L.R. A.C. 237 = 11 W.R. 103. 


See Res Judicata— Parties, 5 B L.R. 
321 = 13 W.R. 157. 

Purchaser buying from one in whose name 
the title-deeds were made put — Possession of 
the lands with another person — Benamidar — 
Purchaser's suit for possession— Duty of pur- 
chaser— See SALE— GENERAL. 13 Bom. L.R. 
i)56. 


Benaml Transaction — continued, 
!•— General — concluded. 


See Sale— Sale 
Revenue and cess 

P .C. = 13 I. A. 160, 


FOR ARREARS OF 

General, 14 c. 109, 


866 Sale— Sale in Execution of 
Decree-general, 4 W.R. 87, P.C. = 6M. 

I. A. 610. 

See Sale— Sale in Execution of 
decree— setting aside sale, 23 A. 478 = 

A.W.N. 1901, 175, 24 C. 707= 1 C.W.N. 534. 

See Vendor and Purchaser — Posses- 
sion, 10 W. R. 449. 

—2.— Certified Purchasers, 

See Civ. PRO. Code, 1908, s. 66. 

(1) — Benami purchaser— Sale for arrears of 

revenue -Title- Act I of 1845 -Issue- Source 

m w ' we- money. —The full Bench Ruling 
( 1 W.R., p, 16), that a benamee purohaser 
oannot set up his title in opposition to a 
certified purohaser. does not apply when a 
certified purohaser has bought at a sale for 
arrears of revenue under Aot I of 1845. In a 
suit by a certified purohaser at a sale for 
arrears of revenue, it is not a principle of law 
to frame the issue as to the souroe from which 
the purohase-money oame. Brijo BEHAREE 
8ingh v. Shah Wajed Hossein, 14 W R. 
372. [ Appr 12 C. 302.] 

(2) — Piirchase in stranger' s name— Bencfiical 

owner, effect of decree on.— A purohase made in 
the name of a third party does not proteot 
beneficial owner from the operation of a deoree. 

ameeroonnissa-Beebee v. Binode ram 

Sein, 2 W.R. 29. 

*3) Possessory suit — Ostensible alloioing 
defendants to] remain in possession— Effect— 

S. 21, Act I of 1845.' In a possessory suit 
when the ostensible purohaser under Aot I of 
1845, stands by over since his purohase, and 
for 11 years allows defendants to remain in 
possession, the onus was held to lie on the 
plaintiff. 5 W.R. 16 and 11 W.R., Full 
Bench 16, considered and applied to a case 
under s. 21 of Act I of 1845. SHAIKH JOHUR 
ALI v. Bindabun CHUNDER, 14 W.R. io. 

(4) S. 21, Act I of 1845-Sale Law.— S. 21 
Aot I of 1845 is inapplicable to a suit brought 

to make void a patta granted by the mother of 
a oertifipd purchaser. BlSSONATA SURMA 

Bhuttacharjee v. Mr. Moran, W.R, 1864 
353. ’ 


(5 & 61 Act XII of 1841 , s. 22- Act I of 1845 
s. 21— Certified purchaser— Managino member 
of Hindu family.— The repeal of Aot XII of 1841 
by Act 1 of 1845 took away the defence which 
the nominal purohaser at a sale for arrears of 
revenue would have had under the former law 
in a suit by the real purohaser. A purohase at 
a sale for arrears of revenue under Aot I of 1845 
made by the managing member of a joint 
Hindu family in his own name, but on behalt 
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Benami Transaction — continued. 

2. —Certified Purchasers— continued, 

of the joint family, is not affeoted by s. 21 
of that Act; and notwithstanding anything 
coot »iued therein, the members of suoh joint 
family may sue to enforce rights acquired by 
them, under such purchase, as against the 
managing member, though he is the sole cer- 
tified purchaser. BABOO TUNDAN SING v. 

Baboo Pukh Narayan, 5 B. L. R. 546 
= 13 W.R. 347. [Affirmed, 22 W.K. 199, P. C. = 

1 I. A, 342 = 3 Bar. 390.] 

(7) — Beneficial purchaser — Long possession of 
property purchased benami— Effect— S. HI, 
Act T of 1845— S. 30, Act XI of 1859— Act XII 
of 1841,— Possession for more than 12 years by 
a benefioia) purchaser of the property purchased 
btnamee , not only extinguishes the nominal 
purchaser’s title, but creates a title which may 
be inherited by heirs and representatives. 
8. 21, Act I of 1345, and s. 36, Aot XI of 1859, 
do not apply to a purchase under Aot XII of 
1841. BOOA RUBSOOLEE v. THE NOWAB 
Nazim of Bengal, n W.R 382. [Appr., 13 
W. R. 347 = 5 B. L. R. 546; R., 13 W. R. 310.] 

(8) — Act XI of 1859 ( Revenue Sale Law),s. 30 
—Construction— Benami property, liability of. 

S. 36 of Aot XI of 1859 only prohibits a suit 
by the true owner disputing the title of his 
benamidar ; it does not preolude a third party 
from enforcing a claim against the true owner 
in respeot of the benami property. All the 
previous authorities reviewed, CHANDRA 

Kaminy Debea v. ramruttun Pattuck 

12 C. 302. [R., 21 A. 29 = A . W. N. 1893! 

187.] 

(9) 8. 30, Act A T of 1859 —Arrears of revenue 
— Sale Attempting to oust certified purchaser, 

“~8. 36, Act XI of 1859, should be construed 
strictly and literally. (14RI.I.A. 496, P.C., 2 
IiA, 154, P.G., It.) S. 36 of Bengal Act XI of 
1859 (which is very similar to a. 260 of the old 
Civ. Pro. Code, Act VIII of 1859j, held , in- 
applicable, where the real purchaser, being in I 
possession, brought a suit against the certified 
purchaser’s brother, who was managing the 

an aooount, and 
for delivery of certain papors connected with the 

estates. BRINDABUN CHUNDER Nundi v. 
Ram Sunder Mozumdar, 21 C 375 iqi a' 
154, P.C., 14 M.I.A. 496, P.C., It.) 

(10)— Suit against certified purchaser at re ve 
nue sale with only symbolical possession to re- 

con ^ y estate as per contract -Act XI of 1859 , 

s. 30 Civ. Pro Code, s. 317.- Where the oeni- 
fied purchaser of a taluk at a revenue sale, who 
had obtained symbolical possession, had agreod 
with the former owner, who continued in actual 
possession, to re-convoy it to him after the com- 
pletion of the sale, and the former owner sued 
lor speoifio performance of the contraot, held 
the suit, not being one to oust the certified 
purohaser from possession, was not barred bv 

R q 6 1 7°! ftl X n 0t i Q50, r, U *** alfl0 held 
B. 317 of the Civ. Pro. Code, whioh governed 


Benami Transaction— continued. 

2. — Certified Purchasers — continued. 

only sales in exeoution of decrees cf Civil 
Courts held under the Procedure Code, had no 
application to the case. FAZAL RAHAMAN 
v. Imam ali, 14 C. 583. 

(11) — Ciy Pro. Code, 1859, s. 200— Party 
not a certified purchaser. — 8. 260 of Act VIII 

of 1859 does no& preolude a person purchasing 
benami from setting up his title against a 
person not being the certified purchaser or per- 
son claiming through him. 8HOROSUTTY 

Dassee v. Gopeesoondary Dasee, Manh 
423 = 2 Hay 512. 

(12) -Suit for possession — S. 260, Civ. Pro. 
Code, 1859 — Plaintiff' s title impugned as frau- 
dulent and fictitious— Scope of stetion. — In a 
suit for possession, s. 260 does not prohibit a 
defendant, from questioning plaintiff’s title on 
the ground of fraudulent and fictitious pur- 
chase. It provides for dismissal of a suit 
brought to question the title of a certified 
purchaser, but does not prohibit defendant 
from questioning that title when an auction- 
purohaser seeks to oust him. MlRZA RHYVAT 
ALI V. MlRZA SYFOOLAH KHAN, 8 W.R. 130. 

(13) — Auction-purchaser — Benamee fransae- 
tion. — Under s. 260. Act VIII of 1859, a 
suit by a party claiming to bo the real pur- 
chaser of immoveable property sold iu exeou- 
tion caunot bo brought against the certifi- 
ed auction-purchaser. BYKUNT CHUNDER 

moostafee v. Khema Moyee Debia, 9 W. 
R. 360. 

(14) — Suit bi tween benamidar and beneficial 
owner-Ad VIII of 1859, s. 200 (Ciu. Pro. 
Code}. S. 260 of the Code of Civil Procedure 
refers only to suits between a benamee- 
day and tho beneficial owuor, and not to 
oases where a gross fraud has been practised 
upr.n a third party. 8HEETANATH GHOSR 

v. Madhub Narain Roy Chowdhry, l W.R. 
328. 

(15) Purchase of judgment-debtor’s property 
•u the name of another at a Court's sale for 
benefit of judgment-debtor — Right of judgment- 
debtor's creditors to such properly in execu- 
tion. The immoveable property of A at a 
Court s sale was purchased by B with the 
money and on behalf of A B subsequently 
oonveyed the property to C for the benefit 
of A. Held that the property could be taken 
in execution by toe creditors of A. Quarre — 
Whether but for the subsequent conveyancer 
B, under the operation of ss. 259 and 260 of 
the Civ. Pro. Code, would not have had a 
good title agaiust the creditors of A. 8ATAPPA 

P*t U Don< 1RE V. KARBASArPA et al , 
7 B.H.C.A.G. 21. [fl. f 22 B. 672 ] 

(16) Benami fransaefion — Certified purcha- 
sers— Certified purchaser of property — Act VIII 
of 1859 , s. 260. — The certified purohaser of pro- 
perty, which bad been a seoond time attached 
and sold in the exeoution of a decree as tha. 
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Beaami Transaction- oontinued. 

2.- Certified Purchasers— continued. 

L r °fi 6rtJ \ 0j , the judgment-debtors, sued to be 
confirmed m possess.on of the property by 
virtue of his certificate of sale, and to obtain 

tr Celm r 0 t* hB aeoood and the order 

fhlr H W1Dg hlS ° bje0tl0ns t0 that eale - Bela, 
Io« ‘ij! ''I’ 1810 ™ ° f s- *50 of Act VIII of 
. 9 did not prohibit the consideration of the 
Oiroumetances of the first sale, when the ques- 
t on lor determination was whether, at the 

hS 8e0 ° nd attaohment the judgment- 
debtors were in possession as owners of the 

2 6 / ty or m ® re] y as lessees of the certified 
purchaser. GAISESH PERSHAD v. BHEO 

CHURUN Lall, 6 JN. W.P. 197. 

cf ( lllZ? iV rf7- C ° de ' m °' S ‘ 200 — Execution 

nlJ&l Gla V n 10 property by 

certified purchaser— Suit by decree holder 

Act Vllf ^60 of 

Act VIII of 1859, permits the Courts to enter- 

tam a suit oy a decree Holder against the certifi- 

ed purchaser of property to bring the property to 

le in execution of his decree a3 the property 

of his judgment-debtor, on the allegation that 

the certified purchaser had purchased the pro- 

party benami (or the judgmeut-debtor, who had 

remained in possession as owner from the date 

the purchase, aDd was in possession as suoh 

at the nma of the attachment. SOHUN LALL 

V LALA Gya Pershad, 6 N.W.P. 263 

lA^Vv 18 ^. 461,120, ^;F., 21 C. 519* 
17 A M 23 282?” 21 A * 29 = A>W N * 1893 « 187 ; R. t 


Beaami Transaction— continued. 

2.— Certified Purchasers— continued. 

going into the hands of an insolvent son ; but a 
conveyance to female members, the father 
oontinumg absolute owner, and the eon enter- 
mg into possession on his death, cannot exclude 
the claim of the son’s creditors. Where a pur- 
chaser is named in a sale certificate as mother 
and guardian of her infant son, the title to the 
property is vested in the minor absolutely 

Ro^^W R E 236° SSEE V ' Joqendro Narain 

(21)— Ciu. Pro. Code, 1859, s. 2 GO -Certified 
purchaser s name inserted bp fraud. -Held ibat 

where the name of the oert.fied purchaser has 

by f«ud. ilUSSAMUTKOCSUHBA 
v. TUFUZZUL HoSSEIN, 13 W.R. 85. 

-Pur7i,i UCl l° n '? U ? C 'T er su,ng ,or Possession 
n K , ? by de f enda ^t fictitious— Civ. Pro 
Code 18o9 _ s . 260. Where tn a suit for pofsesi 
ston by an auot,ion-purchaser defendant’s pur- 
f n “ se ! s 8 bown to have been a fiotitioue transao- 
uon, the case does not come under the purview 

nAnfn' A o VUI ° f lb59 ’ TaRa SOONDUREE 
DaBEE V. OOJTJL MONEE DOSSEE, t& W R 

?898, C i S ? ? T- ,12O, 302 :Z) ^ 1A ^ 9 = A ' W - N: 


Benamee sale — Long possession — Bur- 
din of proof— Act VUI of 1S59, ss 259, 260 - 
Where the heir of an ostensible auction-pur- 
ohaaer seeks to oust defendant, who has been 
years in possession, and who pleads that the 
Bale was benamee, long possession proves de- 
fendant s allegation to be true, and plaintiff 
must show that his anoestor paid for the pro- 
perty. Ss. 259 and 260, Act VIII of 1859, do not 
apply to a sale made before that law oame into 

t ?r“ *“ '• m «°“» 

(19) Purchase in execution sale— Act VIII 

of 1859, ss. 259, 260 -Mortgage— Redemption . — 

Where the purchaser of immoveable property 

sold in execution of a decree of a Civil Court 

gets a certificate under s. 259, and sues for 

possession, defendant (who is in possession) is 

debarred by e. 260 from pleading that he himself 

is the real purchaser. The purchaser of an 

equity of redemption is entitled to redeem, and 

obtain possession of the land if the mortgage 

debt has been liquidated before the plaint is 

8igaed, or upon paying into Court, within one 

*honth, the balance remaining due. JOKHEE 

LALL v. MUSSAMUT HUNS KOOER, 10 W.R. 
lo7* 

. , Right of father to prevent property going 
to xnsclve.it son's hands — Conveyance by htm to 
/emaje owners— Son's creditors , right of— Sale 

inn te COn1ainin 9 mother's name as guard - 
ft Effect. A father may provide against 
property, over whioh he has complete control, 

C. II— *28 


(23) - Execution sale- Fraud- Right of suit- 

wiu’ r °‘ ^°, ae ' s. 260 — Incumbrances . — 
Where a mokurrureectar oi land sold to satisfy 

a doot sues to obtain possession, and the pur- 
chase is found to be not, bona fide but for the 
party in actual possession, s. 260, Act VIII of 
’ is no bar to the auic, the ground of fraud 
alone givmg plaintiff right to question the legal- 
ity of the sale. A purchaser ot property in the 
name of another simply pays the debt which 
as representative ot the mortgagor, he is bound 
to pay, and he does not alter his position with 
regard to any incumbrance on the estate before 
his purchase. MUSSAMUT SHAAIA KESHEE 

v. Mussamut Raj Kissur, h w.R. 179. 

(24) — s. 259 , Civ. Pro. Code, 1859-Person 
entitled to sale certificate under — Certified 
purchaser.— A person entitled to sale certificate 
under s. 259, Act VIII of 1859, is entitled to 
be regarded as “ certified purchaser ” at any 
time after aooeptanoe of his bid. BUNDA ALI 

wr^aqo ^ USSAMUT Bibee ameerun, 25 

(25) Act VIII of 1859, ss. 259, 260— Bena- 

mee pur chase- Ejectment. -Where a purchaser 

of immoveable property sold in execution of a 

decree obtained a certificate under s. 259, Aot 
VIII of 1859, and then instituted a suit to 
recover possession of the property purchased by 
ejecting the person who was in possession, held 
IL.S. Jackson, J., aissanting) that, unless the 
latter, the defendant in the suit, was in posses- 
sion under circumstance whioh amounted to a 
transfer to him of the title which the plaintiff 
derived from the purchase, he was debarred by 
the general provisions of Aot VIII of 1859 from 
pleading that, although the plaintiff was the 
certified purohaser, he did not purohase on his 
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Benami Transaction — oontinued. 

2.— Certified Purchasers— continued* 

own behalf, but merely on behalf of and bena- 
onee lor the defendant, and, therefore, that the 
plaintiff was not entitled to reoover possession. 
MUSSAMMUT BIHANS KUNWAB v. BIHARI 
Lal, 8 B L R. F.B. 18 = 11 W.R. F.B. 16. 
[Reversed, 10 B-L.R, 159, P.C.; Appr,, 12 C. 
302. 23 C. 370 ; Not Appl., 14 W.R. 372 ; Appl., 
11 W.R. 10 ; R., 11 M. 234 ; D., 14 W.R. Ill, 
14 W.R. 179.] 

(26) — Person not actual purchaser at execu- 

tion sale — Suit for possession as certified 
purchaser. — Oae who is not the actual purchaser 
at au execution sale cannot suooeed in a suit to 
reoover possession of tbo property sold, merely 
on th6 allegation of being the certified pur- 
chaser. Muthoora Nath Dass v. Raickq- 
MUL DOSSEE, 24 W.R. 278. [ft., 1 A. 290.] 

(27) — Person making purchase benami — Suit 

lor declaration that he %s the real owner— S. 317 , 
Civ. Pro. Code. — A person who purchases pro- 
perty in the name of another, in a Court 
auction and is in possession for more than 
12 years, is entitled to maintain a suit for 
deolaratim that he is the real ownor, against a 
person olaimiug under the certified purchaser. 
S. 317, Civ. Pro. Code, is not applicable to suoh 
a suit, so as to bar it. KARAMUDDIN HUSAIN 
v. NIAMUT FATEMA, 19 C. 199. (14 M.I.A. 

496, Rel. on.) [ft., 22 b. 672.] 

(28) Civ. Pro, Code, s. 317, suit against 
representative of certified purchaser not preclud- 
ed by.— The provisions of e. 317 of the Civ. Pro. 
Code, are provisions in restraint of au ordinary 
right of suit, and 6inoo they expressly forbid 
the maintenance of a suit only as against the 
certified purchaser, the Courts would not be 
justified in extending the soope of the seotion 
beyond what the language of the seotion 
warrants, so as to give it the effect of barring a 
suit even as against a person who has derived 
title through the certified purchaser. 8IBTA 
KUNWAR v, BHAGODI, 21 A. 196 = A. W.N. 
1899, 30. [Not F„, 31 B. 6i =8 Bom. L.R. 873: 
ft., 28 P.L.R. 1904 = 4 P.R. 1904.] 

(29) Act V 111 of 1339, s, 260 —Declaratory 
suit— Certificate of sale— Fraud.— A suit for 
a declaration that the plaintiff is the real 
purchaser of the property in dispute and that 
the name of tho certified purchaser was inserted 
in the certificate of sale by fraud on the part of 
the defendant, and contrary to the wishes 
of the purchaser, is maintainable and there is 
nothing in s. 260 of Aot VIII of 1959 to prevent 
the suit from being entortaioed MuS9AMaT 
■ GOSMIAH v TAFFUZZUL HOSSEIN, 4 B.L.R. 

App. 82. 

(30) — S. 317, Civ. Pro. Code, scop of.— 
8, 317, Civ, Pro. Code, is intended to discourage 
agreements for the purchase of property, at a 
Court-sale, in the name of another. It’ does 
not prohibit a suit by one, who wab no party 
to the agreement, and whose objeot is, not to 
enforce the agreement, but to set it aside as an 
illegal transaction, made in fraud of his rights 


Benami Transaction— continued, 

2.— Certified Pa r chasers — continued, 

as a member of the family to whom the purohase 
money belonged. NATESA v. VENKATARA- 
Mayyak, 6 M. 188. [F. t 20 M. 349, 20 M. 
362, 9 M.L.J. 298.] 

(31) — Benamee purchaser — Suit against certi- 

fied purchaser— Grant of certificate after insti- 
tution of suit — Civ. Pro. Code, s. 317 — Suit 
agaiDst the purchaser of certain immoveable 
property, in exeoution of a decree, for a 
declaration that 6uoh purohase was on behalf 
of the plaintiff. The sale had taken place and 
the suit was instituted, before Aot VIII of 1859 
was repealed and Aot X of 1877 oame into foroe. 
The sale certificate was given to tho defendant, 
after the suit was instituted under s. 317 cf the 
Civ. Pro. Code, 1877. Held, that the suit, 
when instituted, was maintainable as against 
defendant, who was not then a “certified” 
purchaser, under s. 260 of the Civ. Pro. Code, 
1859, the law then in foroe. When defendant 
duly obtained a certificate under s. 317, Civ. 
Pro. Code, 1877, he became a certified pur- 
chaser, and tho suit could only be maintain* 
able, if tho plaintiff could make out a oasefalling 
within the provisions :>f the last part of e. 317. 
ALDWELL V. ILAHI BAKHSH, 8 A. 478, F.B. 
= A. W.N. 1883, 125. [ft., 17 M. 282, 23 A. 

176 = A W.N. 1901, 44.] 

(32) — Civ, Pro . Code, s. 317— Benami pur- 
chose - Whether third party can plead s. 317 . — 
S. 317 does not render a benami purohase at a 
Court-sale void a6 initio. Its effect must only 
bo taken to be to enable certified purchasers 
and those claiming under them, to avoid any 
arrangement made with them iu regard to tbe 
purohase in tho nature ol a trust. Therefore, in 
a suit by a person claiming to be the real owner, 
against the purchaser aud a third party, for pos- 
session of property purchased at a Court-sale, 
the third party oaunot plead tho bar of s. 317, 
whon the purchaser himself does not plead 
it. RAMAKRISHNAPPA v. ADINARAYANA, 
8 M. 511. [F , 31 B. 61 =8 Bom. L.R. 873 ; 
ft-, 17 M. 282, 20 M. 362.] 

(33) — Civ. Pro. Code, Act X of 1877 . s. 317— 
Execution sale — Purchase benami — Staf for 
possession by real purchaser — Maintainability. 
—The plaintiff, the real purchaser at an oxeou- 
tiou sale, brought a suit to obtain possession of 
tho property purchased. Ho made also his btf- 
namidar, tbo certified purchaser, a pro forma 
defondant. The lattor admitted the Allega- 
tions of the plaintiff and disclaimed all right 
in tbe property. The other contesting defend- 
ant pleaded that the suit was barred by 
s. 317, Civ. Pro. Code, and added that he was 
the real purchaser. Held that tho suit was not 
one interdicted by 8. 317, Civ. Pro. Code. 
The matter in dispute was, whether plaintiff or 
the contesting defendant was the aotual pur- 
chaser in the name of the pro fonna defendant, 
Although the benamidar was made a defendant, 

he really oooupiod the position of plaintiff 
inasmuoh as he supported the plaintiff* The 
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2.— Certified Purchasers— continued. 

oaae was within the rale laid down in the oase 
in 14 M.I. A. 496=10 B.L.R. 159 and so not 
barred. HAZI ARJUN MULLICK v. 8HEIKH 
FARUTULLA, 9 C.L.R, 293. 

(34) Civ. Pro. Code, 1882, s, 317, Scope.— 
8. 317 of the Civ. Pro. Code, is intended to 
prevent fraud and would not preolude a suit, 
by a oreditor of the real owner of property, for 
a declaration that it belongs to his debtor and 
not to the certified benami purohaser. KANI 
ZAK SUKINA V. MONOHUR DAS, 12 C. 204. 
[F., 21 C. 519, Diss., 16 M. 290 ; R. t 21 A. 29 
= A.W.N. 1898, 187.] 

(35) Civ. Pro Code ( XIV of 1882 1 , s. 317 

Purchase at a Court-sale berjami for judg- 

7)ient debtors— Subsequent purchaser for value, 
rights of, — No suit o*n be maintained by a 
subsequent purohaser of land against a certified 
purohaser of the same at a previous Court-sale, 
on the grouud of such purchase having been 
really made on behalf of some other person. It 
is noo a sufficient reason for not carrying out 
the express terms of s. 317 of the Oiv. Pro. 
Cole, and to do so would be to allow a fraud 
to be perpetrated. The object of the section is 
to put a stop to benami purchases at execution 
sales, and this object can only be carried out 
by enforcing it in all cases without regard to 
consequences RAMA KARUP v. SRIDEVI, 16 

M. 290 = 2 M.LJ. 173. (12 C. 20*, Diss.) 
[Diss., 21 C. 619 ; R., 17 M 282, 9 C.P.L R 
55, 20 M. 319, 20 M. 362, 21 A. 238 = A.W. 

N. 1899, 42, 9 M.L.J. 299, 8 O.C. 306 ] 

(3 5)— S. 317. Civ. Pro Code , 1832— Suit by 
creditor for recov-ru of amount due on a bond 
from the assets of a deceased debtor —Execu- 
tion of decree obtained by creditor —Attachment 
— Release on the claim of another person— Suit 
by execution creditor for declaration that the 
property belonged to his deceased debtor.— The 
plaintiff lent money to a oertain person on a 
bond and, after the death of that person, sued \ 
His sister and heir, for recovery of the amount 
due on the bond, from his assets, and obtained 
a decree, in execution of which he attached 
the property in disputo as the property of his 
deceased debtor. Thereupon, a olaim was pre- 
ferred to the attaohed property by another 
person (the claimant) on the ground that she 
had purchased it at an auotion-sale and obtain- 1 
ed certificate for her purchase, and the property, 
consequently, was released from attachment, 
Then, the plaintiff sued the heir of the 
deceased and the certified purchaser (olaimant) 
for a declaration that the property belonged to 
bis deceased debtor and was liable to be sold in 
execution of the deoree obtained by the plain- 
tiff against the representative. Held, that the 
terms of s. 317, Giv. Pro. Code, did not bar • 
the subsequent suit. SUBHA BlBI v. HARA | 
Lal Das. 21 C. 519. (12 C. 204, 1 W.R. 329, j 

8 W.R. 130.6N W.P. 265, 1 A. 235, F. t 16 ; 
M. 290, Diss.) [Appr., 18 A. 461 ; R., 22 B. j 
271, 21 A. 29 = A. W.N. 1898, 187, 5 C.W. | 
«• 341, 26 A. 82, F.B. = A.W,N. 1903, 199.] 1 
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(37)— Civ. Pro. Code (Act XIV of 1882), ss 244, 
317— Purchase by benamidar with funds of joint 
Hindu family —Suit for partition of pro - 
perties purchased.— 8. 317 of the Civ. pro. 
Oode^ does not prevent a co-parcener from 
showing the real nature of a transaction by 
which other members of the joint family 
to which he belongs purchased properties in 
execution sale benami in the name of a third 
person, Nor doss s. 244 prevent such a suit, or 
prohibit his showing that a transferee of a 
deoree against the family was also a benamidar, 
though the plaintiff had been made a party in 
the execution proceedings, since he is not a 
party to the sham transaction by whioh such 
benami transfer wa3 obtained. MlNAKSHI 
AMMAL v KALIANARAMA RaYER, 20 M. 349 

R 7 iqn'^'n 2 ?p [F " 9 M L Jl [J9S ! R ■ U ' B - 

K. 1905, Civil Procedure, p. 36 ] 

(39)— Ciu. Pro. Code (Act XIV of 1882), s 317 
—Right of third person not claiming through 
parties to prove purchase b mami. — S. 317 of the 
0»v. Pro. Code, does not preveat a mortgagee, 
suing on his mortgage without impleading pur- 
chaser of the hypo:heci in an execution sale 
previous to suit, from showing that this sale 
was benami for the benefit of the mortgagor 
himself. Tuerefore, au assignee of the mort- 
gagee can also show the benami charaoter of 
BUOh sale. KOLLANTAVIDA MANIKOTH ONAK- 

?n« V oJ IRUVAriIL KaLaN DAN ALIYAMMA, 
M. 862. 

(39) -Civ. Pro. Code (Act XIV of 1882), 

S ‘ J~~ S ' new V°de), protection given to 
certified purchaser under, does not extend to his 
transferee.- 8.317 of the Code of Civil Procedure 
debjrs a suit ag nost a “certified pucoha*er ” 
by a person claiming to be the real purchaser. 

A transferee frooj a cerfcifi3d purchaser, how- 
ever, does not, by reason of the trausfec, obtain 
his transferor’s right, under the above pection, 1 
to object to a suit, being maintained on the 
ground of th6 purchase having been made 
benami Theyyavelan v. KOCHAN, 21 M. 7 
-1 M.LJ. 290. [F., 26 O. 950 = 3 C. W.N. 

657, 5 C. W.N. 341, ‘4 P.R. 1904 = 29 P.L R 
1904, 18 M.L.J. 305.] 

(40) -Ciz;. Pro. Code, s. 317— Purchase in 

execution as judgment- debtors agent.— When 
the purohaser at a Court-sale is the agent of 
the judgment-debtor, and buys the property as 
agent, though he advanoes the money on the 
understanding that he is to be re-paid, a suit 
for possession will lie against the certified pur- 
chaser notwithstanding s. 3 17. Civ. Pro. Coda. 
8ANKUNNI NAYAR v. NARAYANAN NAMBU- 
DRI, 17 Bf. 282 = 4 M L J. 63. [F., 18 M. 436; 

R.. 20 M. 349, 5 Bom. L.R. 329 ; D ., 22 A. 
434.] 


(41) Civ. Pro. Code, Act XIV of 1882, 
s. 317 .— A obtained a decree on a hypothecation 
of lands subsequently usufructuarily mortgaged 
to B. In Court-auotion, the equity of redemo- 
tion was purchased by B’s agent with b’s 
money under an agreement to oonvey the pro. 
party to B who continued in possession by hi a 
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2.— Certified Purchasers— continued. ’ 


tenant. It was held that B oould sue, when 
bis tenant was ejeoted by the nominal pur- 
chaser, for execution of a conveyance and for 
possession, and that such a suit was not barred 
by s 3 17 of the Civ. Pro. Code. KUMBALINGA 

Pill a i v. ariaputra Padiachi, 18 M 436 
= 5 M L J. 200. [R., 20 M. 349, 6 C.W.N. 

279 I D., 22 A. 434 = A. W.N- 1900, 152.] 

(12; — S. 317 , Civ. Pro. Cede, 1382 —Person 
making purchase benami — Suit for dtclaration 
of his right. — A suit by a persou, who purchases 
certain property, in the name of another, at an 
acution-sale and is in undisturbed possession 
of the lauds for 8 years after the sale, for a 
declaration of his rights and for an injunction 
to restrain the ocher person in whose name he 
originally purchased from interfering with it, 
is maintainable. The suit does not come 
within the scope of a. 317, Civ. Pro. Code. 

Basti Churn Nundi v. aunopurna, 23 C. 
699. (14 AI.I.A. 496, R.) \_D., 23 A. 175 = A. 

W.N. 1901, 44.] 


(43)— Civ. Pro. Code , s. 317, scope of— Third 
party alleging certified purchaser not to be 
beneficial owner, riot vnthin the section.— 3.317 
of the Civ. Pro. Code contemplates ouly a suit 
between the certified purchaser and the persou 
claiming to be thn beneficial owner. It cannot 
therefore have tho effect of barring a suit in 
which a third party assorts that the oortified 
purchaser is not the beneficial owner. THE 

Uncovenanted Service Bank, Ltd v. 
abdul Bari, 18 A. 461 = a. W.N, 1896. 181 

(N.W.P. J874, 265, 1 A. 235, 21 C. 519, R ) 
lAppr., 26 A 82= A W.N. 1903, 199; R. % 21 
A. 29 = A . W. N . 1898. 187. 21 A. 238 = A.W N 
1899, 42, 8 O.C. 306.] 

(44)— Execution-sale — Declaration that a 
pleader purchased as trustee lor plaintiff, suit 
42, Spicific Relief Act, 1877 -S. 317 , 
Civ, Pro. Cone, 1882 .- A suit for a declaration 
that the pleader of the plaintiff purohasod a 
certain property, at an execution-sale, for tho 
benefit and las trustee of piaintiff, i 2 maintain- 
able notwithstanding s. 317, Civ. Pro. Code. 
The pleader will not bo entitled to maintain 

a90ft3>1R; ‘ inHt thlS c,itDt - aghore 
Nath Chuckerbutty v. R*m churn, 23 C. 


(45) Civ. Pro. Code, s. 317 pur- 
chase at execution sale - Suit by creditor alien, 
tng certified purchaser not real purchaser . — The 
provisions oi a. 317 of the O.v. Pro. Code, 
should not bo restricted or qualified beyond the 
effect of the words found in the seotion itself. 
This seotion does not designate any particular 
persons or class or persons as being tho person 
or perons who shall not sue. It confines itself 
to indicating the person who shall not be 
impleaded as defendant in the suit mentioned 
therein. The creditor of a judgment-debtor is 
debarred by s. 317 from suing the certified pur- 
ohaser on the ground that the latter has merelv 
purohased the property benami tor some ofchei 


person. The object of the seotion, namely, the 
putting a stop to benami purchases at execu- 
tion-sales, can only be oarried out by enforcing 
it in all oases without regard to the question of 
who the plaintiff m*gbt be KlSHEN LAL v 

Garuruddhwaja Prasad Singh, 21 A. 238 
= A. W.N. 1899,42. (21 A. 29, Appr. ; 16 M, 
290. F.\ 18 A. 461. 14 M I. A. 496. R.) [R 26 
A. 82 = A. W.N. 1903, 199, 9 O C. 306.] 

(46) — Civ. Pro. Code. s. 31 7— Benami pur- 
chase at Court-sale — Suit by real owner, — 
When, after obtaining the certificate of sale, 
the purchaser acknowledges that his purchase 
is benami and gives up possession, or does some 
aot which unequivocally indicates an intention 
to waive his right, or to restore the property to 
the real owner, the fresh act might, by reason 

of tho antecedent relation between the parties, 

operate as a valid transfer of property, the 
reason being that benami purchases are not 
macio illegal, though the real purchaser is 
disabled from maintaining a suit against tho 
! certified purchaser at an auction-salo in exeou- 
I tion of a decree, on the solo grouud that he 
was only a benami iar. MONAPPA v. SURA- 
PPA, 11 M. 234. (J? 1 ., 18 M. 436 ; Appr,, 13 

M.L..T. 354; R., 23 A. 31 = A. W.N. 1900, 190, 
4 P R 1904 = 23 P.L.R. 1904 ; D., 22 A. 434, 
23 A. 175= A. W.N. 1901, 44.] 

(47) S. 317, Civ, Pro, Code. 1882, scop 3 of 
— Suit against person claiming through certified 
purchaser. — Tho statutory protection afforded 
by s. 317, Civ. Pro. Code, to a certified pur- 
chaser, does not extend to a persou claiming 
through or under him [e g., heir or monvagea). 
Dukhada Bundari DASI v. SRIMONTO 
Jardar, 26 C. 950 = 3 C.W.N. 657. (14 M. I. a. 
496, 2 1. A. 124, R. ; 5 C.W.N 433. 21 M. 7, F.) 
[F., 5C.W N. 341; R.,d O W.N.476, F.B . NA 
F., 31 B. 61 = 8 B jm. L R. 873.] 

(48) — Judgment debtor's property purchased 
benami by him— Second sale of such pngwrty — 
formal possession by new purchaser — Suit by 
latter against judgment debtor — Right of suit . — 
Whore a judgment-debtor oougut his property 
benamec, and it was sold up a sooond time, and 
the new purchaser, instead of taking substan- 
tial possession, only took formal possession, and 
then brought a suit against the judgmout- 
dobtor on tho ground that he was sotting up 
the ryots against him, held that the suit would 
not lie, it being the duty of the Court to give 
tho auction-purchaser substantial possession. 

Kristo Gobind Kur v. Ganga Pershad 
Burma, 28 W.R. 372. [F., 10 C.L.R, 258; 

Expl., 12 0. 169; Cons., 10 M. 63 ; R„ 10 0. 
402, 11 C. 93.] 

(49) N,W,P. Land Revenue Act (XIX of 
1873), s. 181, scope of — Beoam^e purchaser at 
revenue sales wider Act — Suit by mortgage 
against mortgagors and certified purchasers alle- 
ged to be their benamidars, whether precluded 
by s. 181. — The words “any suit” in 8. 184 of 
the N.W.P. Land Revonue Aot XJX ot 1873) 
are not to be limited or qualified by importation 
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•2.— Certified Purchasers —continued. 
of extrinsio matter beyond the words found in 

the seotion itself, and with limit the suit to a 
suit (1) brought agaiast a certified purchaser, 
and (2) based upon the ground that the pur- 
chase was made on behalf of a person other 
than the oertified purohaser. The section can- 
not bo regarded as limited to proceedings be- 
tween the certified purchaser and the person 
olairaing to be the real purchaser. It. would 
apply so as to preolude a suit between the 
certified purchaser and a third person alleging 
that such purchaser had brought the property 
only benami for some other person, as for ins 
tanoe, a suit by a creditor of the real owner of 
suoh property for a declaration that it belongs 
to his debtor and not to the certified auotion- 

5r Q ST h 5? e f« iPer Knox > J f (U M.I.A. 496, 
N.W.P. 1874, 265, 12 C. 204, 12 0. 32, 19 W. 

R. ID, R.) 8 184 of the NW.P. Land 

Revenue Aot contemplates a suit between the 
person claiming to be the real purchaser and 
the oertified purohaser, and not a suit by a 
oreditor of such person in which the oreditoc 
seek3 to establish that the purchase was in 
reality made by his debtor, and that the certi- 
fied purohaser is only the benamidar of the 
debtor. It does not f therefore, preclude a 
oreditor of the beneficial owner from suin^ 
the oertified purohaser on the allegation that 
his purchase was benami for the debtor, and 
that the latter is the real purchaser. THE 

Delhi and London Bank, ltd. v. 
Chaudhri Partab Bhaskar, 21 A 29 = A 
W.N. 1898, 187. (14 M-I.A- 496, N.W.P. 1874* 
265, 12 C. 204, 12 C. 302, 19 W.R. 356, 23 W.r! 
358 = 2 I. A. 154, 18 A. 461,1, A. 235, 21 C. 
519, 2 W.R. 29 R.) [R., 21 A. 238 = A.W.N. 

1899, 42, 26 A. 82 = A W N. 1903. 199, 28 M. 
526=15 M.L.-J. 419, 8 0 0. 306.] 

(50) — Civ- Pro. Code {Act XIV of 1882), 

s. 317 Benarai purchase — Suit against assignee 
from certified purchaser. — Held . that the pro- 
tection given oy s. 317 of the Oiv. Pro. Code 
is limited to the oaso of th9 certified purohaser 
being sued on the grouud that the purohr.se 
was made on behalf of any other person and 
dees not extend to certified the purchaser’s 
assignee. MUHAMMAD FAROUGH v. ABDUL 
Hakim, 28 P.L R 1904 = 4 P.R. 1904. (21 M 

7, 21 A. 196, 11 M. 234, 5 C.W.N. 341, 3 G.W. 
N, 657, 14 M.I.A. 496, R.) 

(51) — Purchase benami —Revenue sale,— The 
law does not preolude a person from contend- 
ing that the purchase was made for him 
benami bv a purchater of a revenue sale. 

Venkata chalam Pillay v. Purshotama 
Naicker, 4 M L T. 316 = 19 M.L J. 270 = 6 
M.L.T. 168 = 3 Ind. Cas. 124. .29 M. 43, F ; 

25 M 655, R.) 

(521— S 66, Civ. Pro. Code, 190S ( = s. 317 , 
Civ. Pro. Code, 1882 1 — Certified purchaser — 
Interpretation, — The word “certified purchaser” 
in e. 317 of the Oiv. Pro. Code, include the per- 
son standing in the shoes of the Court purcha- 
ser. Hariv. Ramachandra, 8 Bom.L.R, 873 
==*31 B. 61. 


Benami Transaction — oontinued. 
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(53) — S. 66, Civ. Pro. Cole, 1908 (=s. 317 
U J, Pro ' Code, 1882)— Benamidar- -Bar of suit. 
— lhe provisions of r. 317 of the Civ. Pro. 
Code and s. 182 of the Bombay Lind Revenue 
Lode are to be oonstrued striotly and they do 
not bar a suit where the plaintiff, although 
origiuaJy a benamidar, came honestly into 
possession. RAGHO v. Vishnu, 5 Bora. L,8. 

(54 ) -Civ. Pco. Code, 1882 , s. 317— Suit by 
real pruchaser against certified purchaser and 
versons clainunq under independent title— No 
contest between plaintiff and certified purchaser 

X ) bar of suit,— No suit can bo maintained 

nnrnh S ' 317 0i Lhe ° 0de a 2 a,DSt certified 
purchaser at an auction-sale in execution of a 

nn°r^ e a ° Q th9 S °, ,e grouad thac the oertified 
purchaser is only a benamidar. So, where 

® ra 13 C0Qtest between the plaintiff (the 

and P? t0h “ e . r, , aQd tha purchaser, 

and tna defendants who contest tbe suit 

set up au independent title, there is no bar 

unuer s, 317 to the attainability of the suit 

hlTd h ,° U 5 b tha , oertlfi ^ d purchaser happeus to 
be a defendant therein. RamaLINGA CHETTY 
V. PACHAIPPa MUDALY, 13 M L J, 331. 

(55) — Cit). Pro. Code, Act XIV o / 1882 s 317 
Mortgagee claiming that mortgagor is real 

Zn-X h l of 2 c 

? * mortgagee in his suit for sale, 
? 8 ? faH 01 the h 7P0^03, though 

of the med 8 t0 b ‘ S mort 6 a ? nr ^ the time 

of the mortgage, was subsequent!? purchased 

hfs w,*r V ben ™ ce m the name of 

title (hr hel t tS at th0 morl:Ba g ee < as deriving 
b ,,T gh the alleged beneficial owner, was 

deba„ ed by g 317 0[ the Ciy eto Codej 

setting up this claim against the oertified 

82^ B 6r ' a W N N /R«N v. MOHANIAN, 26 S 

29 l alii £ 19 r°I m ' < 18 A - 461 ’ 21 A. 
^y, 21 A. 238, R ) [R., 8 O.C. 306.] 

.,' 5 3~ Civ ’ Fro - Code > s. 317- Suit for de- 
dara.un against certified, purchaser by bene fi- 

nf !ltZ ChaS vu possession - wi'hin prohibition 

of section. The basis of this suit was that tbe 

cert^fin'd PUfC ^ v, aSS m qae9tion was “ade bv the 
certified purchasers on behalf of the plaintifi 

The relief claimed was in express terms a de- 

claration that the plaiotig was tbe real nur 

ZoTth aH ? that the Citt ' fied purchasers were 
"‘““'f 81 °" Qer ? ! aud the suit was held to 
come within the misohief against whioh s. 317 of 

rom C H e nT^° ted aUd n0t t0 he one exempt 
:: r- Tba only ground of the 

Durohlse l ha se i ° ? roh,bit - i is that the 
purchase was made on behalf of any oth«r 

moh° n bebalf ofsom “ °“ e through whom 

wrn b |d h r er P 9rS0a cUiais - * od ‘be seotion 
wcu d not apply where the suit was based, not 

e ground chat the purehaso was benami , 
u upon semo other independent ground ; but 
i o^nnot bo held that the section would cover 
only cases where the plaintiff, being out of pca- 
8668100, seeks to reoover possession from a oer- 
tified purohaser, and that the prohibition therein 
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2. —Certified Purchasers— continued, 

could not extend to a suit by a plaintiff in pos- 
session for a declaration that the oerfcified 
purchaser our. oi possession was not the real 
purchaser. The first paragraph o? the section 
is not to be taken as confined to a suit for reco- 
very of possession. There is nothing in the 
section which makes it inapplicable to a suit 
for a declaration of right on the ground that the 
auction-purchaser purchased the property on 
behalf of the plaintiff or his prndeoessor-in title. 

Beshan Dial v. Ghaziuddin, 23 A. 173 = A, 
W.N. 1901, 44. (23 C. 699. 11 M. 234, 5 A. 478, 
14 M I. A. 496, 2 I. A. 154, R.,) [«., 27 A. 443 

= A.W.N, 1905. 39 = 2 A.L.J. 111.] 

(57) — Civ. Pro. Code , s. 317 — Suit to recover 
part of property from certified purchaser , 
whether maintainable.— In this suit the plain- 
tiffs alleged that the purchase of the property 
in question was made by the defendant on 
behalf of himself and on behalf of the mother 
of the plaintiffs. The defendant pleaded that, 
with reference to tho provisions of s. 317 of the 
Civ. Pro. Code, the suit was not maintainable 
and it was held that the suit was barred by 
that seotion. The fact that the claim in this 
oase was not for the whole of tho property of 
which the defendant was the certified purohaser 
did not make any differonoe. It was sufficient 
that the suit was against the defendant a3 the 
certified purchaser of the property claimed, 
and that on the allegation that the purohase 
was made on behalf of some other person. 
The provisions of s. 82 of the Trusts Aot (II of 
1832) might have helped the plaintifls had it 
not been for the provision to that section which 
declares that nothing therein shall bo deemed 
to affect s. 31.7 of the Civ. Fro. Code. DUROA 

V. BHAGWAN Das, 23 A. 34 = A.W.N. 1900 
190. 

(58 ) — Certified purchaser found to be benami 
—His right of appeal against order setting aside 
safe.— Though the certified purchaser has been 
found to be a benami purohaser by tho lower 
Courts, ho has yottho right of appealing against 
an order setting aside tho sale. 1SWARA PAT- 
TER v. KaruI’PaN. 2 M.L.J. 253. 

(59) Civ. Pro. Code, 1882, s. 317— Benami 
puschaser— Co-parcener of real purchaser , suit 
by. 8. 317, Civ. Pro. Code, does not debar 
a co-patoener of tho real purchaser from 
proving that the purchase made in the 
name of tho certified purohaser was really 
made for tho joint family of which ho is a 
member, and from maintaining a suit to recover 
what belongs to him. Benami purohases at 
exeoution sales cannon bo taken to affect the 
rights of members of a joint Hindu family who, 
by operation of law, and not by virtue of and 
private agreement or understanding, are entitled 
to treat as part of thoir common property an 
acquisition however made by a member of the 
family if made by the use of the family funds. 

Krishna aiyan v, Raghavaiyan, 9 M.L.J*. 

298, (19 W.R. 356, P.C., 6 M. 135, 20 M. 249 


Benami Transaction — continued. 

—2.— Certified Pu vchaaer a— continued, 

(60) — Civ. Pro. Code, 1882. s. 317 ( = s. 66, 

present Code)— Suit for establishment of title 
against attaching docreo-holder to property pur- 
chased benami in name of judgment-debtor— 
Scope of section— Penal sections, construction of 
— Bengal Act , VIII of 1885— Sale, void or void- 
able . — In exeoution of a deoree for arrears of 
rent, plaintiff purchased property benami in the 
name of his son R. This property was attached 
in exeoution of a decree by the first defendant 
against R, and the plaintiff preferred a claim 
whioh was rejeoted ; plaintiff brought the pre- 
sent suit to havo his title established; R hav- 
ing died his son was made a party. Beld, that 
s. 317, Civ. Pro. Code, is no bar to the suit. The 
protection afforded by s. 317, Civ. Pro. Code, 
only extends to the oertified purohaser and not 
to one who derivos title from him. (3 C. W 
N. 657 = 26 C. 950. 21 M. 7, 2 C.W N. 433, R.) 
[R., 28P.L.R. 1904 = 4 P.R. 1904.] Penal 
eeotions like s. 317, Civ. Pro. Code, must be 
oonsfcrued strictly, and their operation should 
not be extended beyond what is aotually cover- 
ed by the sections themselves. (2 C.W.N. 343, 
R) Whore tho judgment-debtor purohases the 
property benami in the name of his son, the 
sale oven if it be held under tho Bongal Teoanoy 
Aot, is not void but voidable, and could bo sec 
aside only by the Court whioh hold the sale. 
Mokori Dhur v. SARUP Chunder Dey, 5 
C W.N. 841. (21 C. 519, F.) 

(61) — Bona fide holder of property — Pledge- 
Debtor, benami owner — Rights oi creditor . — 
Where a oroditor innocently holds property in 
pledge for the payment of his debt, without 
being aware of his debtor being a benamee 
owner for others, he has a right to maintain his 
lien on all tho property in satisfaction of the 
debt. BAM A SOONDUREE DEBIA V. RASH- 
MONEE DEBIA, 4 W.R, 36. 

(6*2) — Civ. Pro Code, 1S59, s. 260 -Sale of 
property in satisfaction of decree— Offer by pur- 
chaser to rc-convcy in case of money being paid 
— Contract . — Where the property of a judgment- 
debtor i9 sold under a decreo to a bona fide 
purohasor, who undertakes to re-ooovoy the pro- 
perty to the judgment-dobtor on beiug re paid 
tho purohaso-money, held that if A accept the 
proposal, s. 260 of tho Civ. Pro. Code, 1859, did 
not preclude a contract from arising. MOR 

Joshi v. Muhammad, 10 B H.0. 344. [R., 22 
B. 672 ] 

(63 ) — Hz ecut-onsalo— Auction — purchaser— 
Ejectment of person in possession, suit for — 
Civ. Pro. Code, 1S59, ss. 259 , 260-Pha .- A 
purohaser of imraovotblo property sold in exe- 
cution of a docreo obtained a certificate under 
s. 259, Aot VIII of 1859, aud then sued to 
reoover posseasion of the property purchased by 
ejeoting the person in possession : Held ( L.S . 
Jackson , J., dissenting) that, unless the latter, 
the defendant in tho suit, was in possession 
under oiroumstauoes whioh amounted to a 
trausfer to him of tho title whioh tho plaintiff 
derived from the purohase, he was debarred by 
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Benami Transaction— continued. 

2* — Certified Purchasers— conc/uded. 

fehe general provisions of Aot VIII of 1859, from 
pleading that, although the plaintiff is the 
oectified purchaser, he did not purohase on hia 
own behalf, but merely on behalf of, and 
belli lines for the defendant, and therefore that 
the plaintiff was not entitled to recover posses- 
sion. Mussamat bahuns Kowar V 
BUHOORY LALL, 11 W.R. F.B. 16. 

(64) — Rent-suit — Rtcognised purchaser — 
Benami. — Plaintiff, who derived title from A, 
who was the ostensible purchaser ol certain 
immoveable property at an auotiou-sale iu 
execution of a decree against B, brought a suit 
to recover the rent of such property from the 
talukdars. The appellant was allowed to 
intervene, alleging that A was the b.namiiar 
of a third person from whom he himself had 
purchased the property. Tno lower Court 
however refused to try the question of benami 
as not being admissible in a rent suit. On 
appeal, it was held that the question of benami 
was proporly raised iu the suit, anu ought to 
have been cried. TARINI KANT LAHIR! v. 

Krishna Moni Chowdhrani, 5 C L.R 179. 

(24 W.R. 349. D.) 

See Civ. Pro Code, ij03, s. 47. 0. XXI, 
r. 90, 29 0. 682 = 6 O.VV.N. 706 

See CIV. Pro. code. 1903, 0. XXI, r. 94, 
ss. 65, 66, A.W.N. 1887, 220. 

Pre-emptiou — Suit against ostensible pur- 
chaser Real purchaser not ru-»de party — 
8uit not maintainable — See PRE-EMPTION — 

Miscellaneous, 8 Ind. Cas. 527. 

Release — Document by benami purchaser 
at Court-sale renouncing his claims in favour 
of true purchaser— Stamp —Sec STAMP ACT, 
1899, soh. I, art- 55. 24 A. 372. F.B. = a.W.n! 
1902, 71. 

3. — Miscellaneous, 

(1) — Purchase at Court sale— Purchaser at 

Revenue sale — Beuamee, plea of, procedure.— X, 
a purchaoer of the rights of a judgment-debtor 
in certain lands at 1 sale in execution of a 
decree of a Civil Court found Z in possession, 
the litter having purchased the same at a sale 
in the Collector’s Court and having been put 
in possession by that Court and alleged th a 
the possession of Z was merely beuamee roc 
the judgment-debtor and pcayed that he may 
be put in possession. Held that the question 
cannot be decided summarily but must be 
deoidea in a regular suit Drought lor the 1 
Purpose. OMESH CHUNDER ROY V. BlBEE 
ASHRUFOONIS3A, 6 W. R. Mis. 122, | 

(2) — Step mother purchasing property in name 
of third party — I mention to benefit — Life inter- 
est reserved — Pleadings - Beuami purchase — 
Onus. — Plaintiff brought a suit for the recovery 
of certain property on the gcound that he was 
the heir of his step-mother, to whom he had 
made some very liberal allownoes for her 
support and that the property in question had I 


Lien amt I ransaction— continued, 

3.— Miscellaneous— continued. 

been purchased by her with monev belonging" 
to her, but benami in the name of her nephew 
A, with an intention that the property should 
go after her death to A and not to her heirs. 
The defendant set up a oaee which was not 
maintained by the evidence at all, that the 
property had not been purchased with the step- 
mother s money but had been purchased with 
the proper money of the person in whom name 
the purchase was made, Held that tbedeleud- 
ant 3 answer wae substantially an arguments- 
tive traverse of the truth of tho plaintiff's 
story and that the material issue in tho case 
being whether the plaintiff's story was true, the 
buraen of proving that the purchase was made 
enami for her was still upon the plaintiff. 
HeU also that though tho property was pur- 
chased w.th the money of the step-moth^, 
yet. if she purchased it with the express inten- 
tion at the time that, after her death, it should 

go to her nephew A in whose name she pur- 

w thm W ° U,d n0t ° e a P ^hJTenZi 

ZPthP m saning of the real issue in the 
case that would not be a purohase on the terms 

that the property was to be absolutely heirs 

ben S fi° Uld be a Purohase with the intention of 

ohaaa w DR 6 P' 3 ™ iu Khose the pur- 

chase was made, and it would make no differ- 

enoe in law whether she did or did not reserve a 

life interest and control over the disposition of 

be proceeds oe the property duri**^ Hpt \h* 

raja CHANDRANATH ROY V Ramjai Ma 
ZU1 UDAR. 6 B L R 308. P C = IS W R P c 7 
2 Sar. 613 ffl., 1 M. 166 ] 13 W R P C ? = 

f r ; zt ai z 

ner own moneys, it was held that, if u was to 
oe mown that the money advanced was the 
mouej of MB who executed the mortgage, it 
was immatenaf to consider who was the 

~ moH ZWe, as tho plaintiff could not 
set up in appeal a title inconsistent with the 
title set up lu the Lower Courts. In the 
absence of proof sufficient to establish the title 
ol HB, and to show that the monev was 
advanced by HB, the plaintiff's suit 
dismissed. BHOWUN DOSS v. SHEntff 

Mahomed Hossein, 13 W R PC ts 

MI A. 346 = 2 Bar, 560. 38=13 

law transac,i ^-S*cceS;ion .-? he 

to u bc i27111 conveyances taken by a 
faoher m the name of a son, whether in Hindu 

n a 1 S a ^ liie5, sh0uJd ^considered 

,hp • b *? u nd ? a3 delusively settled by 
c ^ c ' bI0Q of tb * Brivy Council in 6 M.I.A. 
ibat C; ‘ S9 however was not aDpiied to the 
present case in which it was found that a 
i omedan father, who had purchased pro- 
perty with in 1 8 own lunas, hna tne conveyance 
ravvn up in his son’s name with a view to 
affect the interests of his daughters, and to 
vary the rule of succession between sons and 
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Benami Transaction — continued, 

3.— Miscellaneous — continued. 

daughters in bis family, Rl’KNADAWA 

Novvab Ahmed Ali Khan v. Hurdwari 
mull. 5 B.L R. 378, PC. = 14 W R. P C. 14 
= 13 M I A. 395 = 2 Suther. 343 = 2 8ar. 871. 
[R., 6 B. 717, 7 B. 538, 33 0. 907 = 10 C.W.N. 
050 = 4 C.L.J. 22.] 

■'5) — Execution-sale — Plea of benami pur. 
chase — Burden of proof— Evidence. — A purchas- 
ed a taloolr at a sale, in execuiton of a deoree 
obtained by a judgment-creditor. The assignee 
of another judgment-oreditor, who had 
obtained a deoree in a separate suit against the 
purchaser sued to set aside the sale, on the 
ground that the purohase was not bona fide , 
being made in collusion with the judgment- 
debtors, Bcld t on the review of the evidence, 
that there was not sufficient evidence to warrant 
the decree of the High Court at Calcutta that 
it was a benamcc transaction, or that the pur- 
chaser was acting as an agent for the judgment- 
debtors ; and the deoree of the Court below 
reversed. TJeld , further, that the onus probandi 
was on the plaintiff to establish the affirmativo 
issue that the money for the purchase of the 
Talooh was supplied by the judgment-debtors, or 
a third narty for them, and not by the pur- 
chaser. Evidence, showing oiroumstanoe which 
may create suspicion, is not enough to justify 
the Court’s resting its deoree on suspicion only. 

Sreemanchunder Dey v Gopaulchun- 

DER CHUCKERBUTTY, 7 W.R. 10. PC. = 11 
M.I.A. 28 = 2 Sar. 215 = 1 Sather. 631. 

(G)— Benami transaction— Onus of proof— 
Evidence of ownership —In oases of alleged 
benami sales effoot should bo given to the 
evidence of possession and enjoyment since the 
purohase, as showing who is the substantial 
owner. Tho burden of proof lies on the person 
who mamtains that the apparent state of things 
is not the real state of things, and the apparent 
purchaser must be regarded as the real pur- 
chaser until the contrary be proved. DEO 

Nath v. Beer Khan, 3 Agra 16. 

(7)— Purchase of property in the name of son 
in a joint family— Presumption that it is father's 
property. Where a purchaser of a real estate is 
made by a Hindoo in the name of one of his 
sons, the presumption of the Hindoo Law is in 
favour of its being a oenamee purchase, and the 
burthen of proof lies on tho party in who^e 
name it was purchased, to provo that ho was 
solely entitled to tho legal and beneficial 

\ SU0 T ^ P ar cbased estate. Purohase 
of a Talook in Bengal by a Hindoo in his eldest 
son s name ; the conveyance, though in tho 
English iorin of leaso and release, held to bo a 
benamcc purchase, and tho son in whose name 
it was purchased declared to bo a trustoo for tho 
father, and tho Tnlook part of tho father’s 
estate. GOPEEKRIST GOSAIN v. GunqV- 
PER8AUD GOSAIN, 6 M.I.A- 33 = 4 WR 46 

P,C. = 2 3uther. 13 = Sar. 493. 

(Si— -Benami purchase in name of son— Pre- 
sumption.— In benami transaction in India 
tho criterion for finding who tho real owner is,’ 


Benami Transaction — continued. 

3. — Miscellaneous — continued , 

is the oourse from whioh the purohase-money 
has come. The principle whioh respeot to 
benami purohase between Hindus, laid down 
in 6 M.I.A. 53, is equally applicable to Bimilar 
transactions between Mahomedane. LandB 
purchased in the name of a son, whether a 
Mabomedan or a Hindu, held on the evidence, 
furze or benami , in trust for his father, who 
paid the consideration-money for the purohase 
and was in possession. Semble . — There is no 
presumption of an advancement, by the name 
of the son being used as purchaser, other than 
in the oase of a stranger being used, MOULVI 
bYAD AZHAR ALI V. MUSSAMMAT BlBI 

Altaf Fatima. 4 B.L. R. PC. 1 = 13 WR 

P C. 1 = 13 M I. A. 232. [R., 10 B.H.O. 344! 

6 B. 236, 29 B. 306 = 6 Bom. L.R. 975.] 

(9 )— Transfer benami, fraudulent— Intended 
fraud, wholly or partially carried into effect— 
Practice of Courts — Real purchaser in possess or 
for 12 years — Suit against ccrt ficd purchaser 
for declaration of right and for confirmation of 
possession maintainable — Tho Courts will assist 
no man to obtain an advantage from his own 
fraud. If a oolourable conveyance is executed 
for the purpose of enabling the transferor to 
defraud his creditors, and if tho intended frand 
has been wholly or partially oarried into effeot, 
the Court will not lend its aid to assist such a 
transferor, who has defrauded his oreditor thus, 
to get his property back from tho transferee, 
on the ground that tho conveyance was oolout- 
able. (23 C. 962, note, 27 0. 231. R.) 
[R., 93 0. 967=10 C.W.N. 650 = 4 C.L.J, 22 ] 
Where the real purchaser has been in possession 
for more than 12 years, ho can maintain a suit 
against the certified purchaser for a declaration 
of his right and for confirmation of possession. 
Govinda Kuar v. Lala Kishun Prosad. 
28 C. 370. (3 B.L.R. F B. 15,14 M I.A. 496 

i-lppr.) 

( ^ 0) Oovemmoit servant — Acquisition of 
property in contravention of rules of department 

Right to maintain suit against benamidar in 
respect of said property —Plaintiff, while enga- 
ged in Government service, remitted from time 
to time his savings to the defendant, a relative 
of his, Thu latter purchased the plaint-property 
in his own name with tho moneys so reoeived 
for tho former’s bonefit. Plaintiff, who was in 
possession, sued for a declaration of his title to 
tho property. Held, that, though the plaintiff 
in oonoealing tho acquisition of the property 
from tho authorities acted dishonestly and in 
contravention of the rules of bis department, ho 
had not acted illegally so as to bring the case 
within the principle that a man is prootudod 
from obtaining relief in respeot of transaction, 
io purpose of whioh was illegal and has been 
accomplished. As plaintiff was in possession 
oi the property, ho was entitled to obtain a 
doolaratory decreo. MANUEL 8. LOBO v. 

Nicholos Buitto, 7 M.L J. 268. 

(11)— Maintainability 0 f suit by raal purcha- 
ser against bonamidar -No evidence of fraud.— 
n oxocution of a deoree against plaintiff’s 
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Benaml Transaction— continued. 

3.— Miscellaneous— continued. 

grandfather, oertain property was sold and pur- 
chased by defendant’s vendor. Plaintiff sued to 
have it declared that defendant’s veudor’s 
purchase was benamee for plaintiff’s father. 
There was no evidence of any fraud about the 
sale. Held^ that, in the absence of fraud about 
the sale, it i3 open to a plaintiff to come into 
Court for relief against a benamee purchaser on 
the ground that plaintiff was the real purchaser. 

Muhammad Farough v. Gokal Chand. 
3 P.R. 1906 = 109 P L.R. 1906. (23 C. 962. 20 
W.R. 112, 11 B. 709, Cited &F.\ 20 M. 323. 
20 M, 333, 23 B. 406, 18 B. 372, R. & D.) 

(12) — Execution of decree — Benamee sale — 
Setting aside of such sale— Resale of the property. 
—A benamee sale of his property made by a 
judgment-debtor to defraud his creditor is 
liable to be set aside, and the property is liable 
to be re-sold in execution of the deoree. THE 

Nawab Nazim of Bengal v. Muzhur ali 
alias Sactowree Mean, 3 W.R. Mis. 4. 

(13) — Nominal sale by benamidars but really 
by owner — De'ds due to vendee — Consideration 
— Validity of sale. — Where property is sold 
nominally by bonamidars, but in reality by the 
real owner, and the consideration is the debts 
due from him to the vendee, held that the 
sale is perfectly legal as against the real owner, 
and therefore as against creditors seeking to 
execute their decree against him after suoh sale. 

Monohur Doss v. bhikharee bhagut, 24 

W.R. 253. 

(14) — Mahomedan women — Dower — Exclu- 
sive ownership — Burden of proof. — Two 
Mahomedan women olaiming oertain properties 
on the plea that these had been bought with 
their dower-money, were held to have lost their 
suit on failing to prove that the money had 
belonged exclusively to them. ROOP CHAND 
AOWAL V. MUSSAMUT KARFOOL, 23 W.R. 

54. 

(15) — Bona fide purchaser for value, who is a. 
—One who has not obtained either title or 
possession is not a bona fide purchaser for 
value. BAHADOOR ALLI KHAN v. MEER 

Nasser alle. 1 W.R. 115. 

(16) — Benamee sale ofter decree — Onus of 
proof. — In a case of purchase immediately after 
a deoree, where the vendor is only a benamidar , 
the onus is on the vendee to prove to the satis- 
faction of the Court that he is a bona fide pur- 
chaser for value exercising due care and 
diligence. MAN TURUNGINEE DABEE v. 

Boistub Churn Bhudder, 1 W.R. 110. 

(17) — Sale in execution— Benami purchase for 
judgment- deb tor — Re-sale to defendants — 
Suit by plaintiff for declaration that property 
was purchased for him.— Onus probandi. — 
Where a property sold in execution of a deoree 
is believed to have been purohased by the plain- 
tiff benamee for judgment-debtor, and is conse- 
quently re sold to the defendants, and plaintiff 
sues for a declaration that it was bought with 

0, 11-29 


Benaml Transaction— concluded. 

3. — Miscellaneous — continued, 

his own money on his own aooount, the plain- 
tiff is bound to prove his allegations. Mud- 
DUN MOHUN SHAHA v. BHARUT CHUNDER 

Roy, 11 W.R. 249. 

(18) — Intervenor— Sale— Benamee — Burden 
of proof. — The deoision of the Privy Council in 
the oase of Sreeman Chunder Dey v. Gopal 
Ghander Chuckerbutty (7 Weekly Reporter, 
p. 10, P.CJ, considered. KADERNATH Dutt v'. 
Okhoy Koomar BHUTTACHARJEE, 9 W.R. 
202 . 




i/ urt&ucc 0071 


lno burden of proof in an ism furzi transac- 
tion, is in the first place upon the person who 
claims against the tenor of the deed. Held, on 
the admitted faot that the narrative of the 
deed is not in aocordanoe with the faots, and 
on other evidenoe of the appellant, that the 
burden of proof was shifted on the respondent. 
SULEIMAN KADR BAHADUR v. MEHNDI 

*L e £UM 2 L°- 473 PC=2S I. A. 13 = 2 C. 
W.N. 186 = 7 8ar. 254, 


[20)— Purchase from benamidar— Good faith 
—Burden of proof —In a suit for recovery of 
possession of land on the ground of purohase, 
when it has been shown that the alleged vendor 
is not the true owner, the plaintiff oan only 
rely on his claim as purchaser in good faith 
for value from a person who, by the aot of the 
true owners, had beoome the apparent owner, 

a f 1 • .VI 8U °k ca9es t ^ e burden lies upon the 

ilTt R B 2 D 8 T 0 TO P 8 C NGH V ' BAJEANG 8INGH > 






„ ... , w tjrwi—no nami transaction 
Certified purchaser.— He who alleges that 
a certified purchaser and registered owner is a 
benamidar must give substantial proof of that 
allegation. BAIJNATH 8AHAY v. RUGHONATH 
PERSHAD 8INGH, 12 C.L.R. 186 PC, 


. (22)— Benami sale— Creditors of benamidar, 
right of Credit given to benamidar. — A oon- 
veyed his property to his son B ; the sale was a 
benami transaction and the property was 
merely placed in the hands of the son for the 
benefit of his father. C who held a deoree 
against B having attached the said property as 
if it. belonged to the son, the father filed a 
suit to have it declared that the property was 
his. C contended that as the benami trans- 
action was calculated to deceive the publio and 
had deceived him and other creditors, plaintiff 
ought not, in point of law, to be allowed as 
against creditors to sav that the property 
belonged to himself. Held that the creditor 
was bound to prove that he gave credit to B 
upon the faith that the property did really 
belong to the latter ; in other words, that 
the acts that had been done benami by the 
plaintiff and his son were calculated to deceive 
and had, in faot, deceived him in giving oredit 
to the son. GOLUK CHUNDRA DASS V. 
BHAGMUT DASS, 11 C. L. R. 106. 


(23) — Benami purchases— Suit and applica- 
tions. — In oasesof benami purchases, s. 244, Civ. 
Pro. Code, 1882 will not bar a separate suit on 
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Benaml Transaction— oonfcinued. 

3. — Miscellaneous — concluded • 

the ground of fraud. A separate suit will lie to 
set aside the sale. MOHENDRO NARAIN 
CHATURAJ v. GOPAL MONDUL, 17 C. 769. 

Bcnami purchase— Fraudulent purchase — 

Sec Execution of Decree— Miscellane- 
ous, L.B.R. 1893 — 1900, 16. 

Presumption in favour of — See GOSSAINS, 
2 Ind. Cas. 385 = 14 GW.N. 191. 


Bengal Embankments Act. 

See BEN. Act VI OF 1873. 

See BEN. ACT II OF 1882. 

Bengal Excise and Licensing Act. 
See Ben. act VII OF 1878. 


Bengal Excise and Licensing Act 
ment). 

See Ben. ACT II OF 1903. 


(Amend- 


When a mortgage does not amount to — See 
Limitation act, 1908, art. 85, 128 p.l.r. 
1909=115 P.W.R. 1909 = 4 Ind. Cas. 960. 

Bench. 

f 1 ) — Trial of reserved cases — District and 
Cantonment Judges of Small Causes Court not 
authorised to sit together.— The Distriot and 
Cantonment Judges of Small Cause Courts 
cannot sit together for the trial of reserved 
cases. DOOLO RAE v. FUIKEERA, 24 P. R. 
1868. 

Beneficiaries. 

When to be joined as parties — See HINDU 
TEMPLE, 12 C.W.N. 946, P.C.=4 M.L.T. 101 
= 8 C.L.J. 230 = 31 M. 236 = 10Bom. L.R.781. 

See Probate and administration act 

1881. ss. 37, 45, 12 C. 375. 

Benefit of doubt. 

To be given to defendant — See CUSTOM 

Punjab— alienation, 8 P.W.R. 1910 = 

5 Ind, Cas. 592. 

Benefit Society. 

See MAD. ACT I OF 1884, e. 103, soh. A 

class (A) (B), 11 M. 253. 

Bengal, Agra and Assam Civil Courts Act. 

See ACT XII OF 1887. 

Bengal Alluvial Land Settlement Act. 

See Ben. ACT XXXI OF 1858. 

Bengal Alluvion and Diluvion Act. 

See Ben. act IX of 1347. 

Bengal and Assam Laws. 

See Ben. act VII of 1905, 

Bengal, Bank of, Act. 

See Ben. act IV of 1852. 

Bengal Calendar. 

Suit in time according to— and out of time 
according to English calcndar-S ce Limita 
TION ACT, 1908, B. S15, 13 C.E.R. l S3 . A ' 

Bengal Civil Courts Act. 

Sec Ben. Act VI of 1871. 

Bengal Drainage Act. 

See Ben. ACT VI OF 1880. 


cengai ueneral Clauses Act 
See BEN. ACT I OF 1899. 

Bengal Indigo Contracts Act. 

See Ben. act X of 1836. 
Bengal Irrigation Act. 

See Ben, ACT Hi of 1876. 
Bengal Will, 

Construction of practice — 
CONSTRUCTION. 25 C. 621 
159 = 5 C.W.N. 729. 


Sec Will — 
P*C. = 28 LA. 


Bengali Year. 

See BEN. ACT VIII 
2 (6), soh. Ill, 23 C. 191. 


OF 1885, s. 184, art. 


~ 1 revenue resumption Act. 

See Ben. act VII OF 1862. 


Bengal Land Revenue Bales Act. 

See Ben. act XII of 1841. 

See BEN. Act XI OF 1859. 

See Ben. ACT VII OF 1868. 


Bengal Mahomedan Marriages and Di 

Registration Act. 


voroes 


See Ben. act 1 of 1876. 

Bengal Mofassil Law List. 

This oiroular transmits Bengal Mofussil Law 
List and explains tho object of so doing. Civ. 

Cir. Letter No. 1863 B. 24 WR Rules and 
Ors. of the H.C , p. 9. 


Bengal Municip.il Act. 

See Ben. ACT III OF 1884. 


Bengal Municipal Amendment Act. 

See Ben. ACT IV OF 1894. 

Bengal Rent Act. 

See Ben. act X of 1859. 

See BEN. ACT VI OF 1862. 

Bengal Root Recovery, Under-tenures Act. 
See Ben. act VIII of 1S65. 

Bengal Rent Settlement Art. 

See Ben, AOT VIII OF 1879. 

Bengal Sanitary Drainage Act. 

See Ben. act VIII of 1895. 
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Bengal Steam-boileri and Primemovers Act. 
See Ben, act III of 1879. 

Bengal Survey Act. 

See Ben. ACT V OF 1875. 

Bengal Tenancy Act. 

See BEN, ACT VIII OF 1885. 

Bengal Tenancy Amendment Act. 

See BEN. ACT III OF 1898, 

See Ben. act I OF 1907. 


Bequest— concluded. 


Masses for the deceased in Calcutta, valid 

—See Will— Construction, 2 B.L.R. o.C. 

148i 


See Will— Construction 4 c 

1 G-L.R. 566, 15 M. 424. 



Berar. 


Hindu Law of Mifcakshara 
in Bombay, lex loci of— See 

Inheritance, 4 n.L.r. 3 i. 


as interpreted 
Hindu Law— 


Berar Inam Rules. 


Bengal Tenancy (Validation and Amendment 
Act). 

See Ben. ACT I OF 1903. 

Bengal Zamindari Dak Act. 

See Ben. act VIII of 1862. 

Bequest. 

See Probate and administration act, 
1881. 

See Succession act, 1865. 

See Will. 

G ) — Succession Act % 1865 — Contingent, or exe- 
cutory bequests. — In regard to contigent or exe- 
cutory bequest, the Succession Aot, 1865, has 
laid down a hard-and-fast rule, which must be 
applied, whenever it ig applicable, without 
speculating on the intention of the testator. 

Narendra nath Sircar v. Kamala Basine 
Dasi. 6 M L J 71, P.C. = 23 C. 563 = 23 I. A. 18 
= 6 Sar. 667. [F.. 3 C.W.N. 478, 33 C. 947 = 10 
C.W.N. 695 = 3 O.L.J. 502.] 

(2) — Charitable , void for uncertainty — A 
bequest for “ some one or more]oharitable, edu- 
cational or other philanthropic institution or 
institutions” is void for uncertainty. CH ADUN- 
Bai V. DADY, 3 Bora L.R. 902 = 26 B. 632. 

Government-securities — Interest acoruing 
before testator’s death— See GOVERNMENT 
•SECURITIES, 14 C. 222. 

To a class — Construction of a clause in a will 
giving — See Hindu Law— Gift, 3 Bom. L.R. 
785. 

See Hindu Law — Presumption of 

DEATH, 2 B.L.R. A.C. 137, Note. 

To eldest son to be boro — See HINDU LAW 
— WILL, 3 Bom. L.R. 908. 

Direotion in will for feeding and paying 
Brahmins, whether valid — See HINDU LAW— 
WILL, 12 C.W.N. 1083. 

Of anoestral property by undivided father, 
not binding on son — See HINDU LAW — WILL, 
16 M. 353 = 3 M.L J. 139, 

To Dharmada— Validity — See HINDU LAW 
—WILL, 19 B. 136. 

Will — to dharam void as indefinite — Claim 
by reversioner to undisposed of property — See 

Limitation Act, 1908, art. 141, 21 B. 646. 

Abatement of legaoies— Specific bequest — 
General bequest— See SUCCESSION ACT, 1865, 
as, 287, 288, 290, 291, 13 Bom. L.R. 319, I 




, V J cut aescena- 

ant, of grantee for personal maintenance — 
Nature of inteiest conferred upon the claimant— 

HuT<f t Q Iuam Seated under 
?„ J e 7 < 2) °! the B ° rar Iaa “ Rules, to a grantee 
and this direot lineal heirs and undivided 

brothers, confers upon oaoh holder, in turn an 
estate for life only, which is absolute^ i na l'ien“ 

n, b L 8 Y Pt .° 0e f Wh '° h might taie ‘ he ^tate 

out of the family for whose perpetual mainten- 
ance it was made, or as to defeat, delay or in 

ZnZ thJ r enj ° y “ ent tb9reof b ? »°y successor 
after the alienor KRISTNAJI v. MANWAR ALI 

186,' R*' 72 = 6 Ind ' ° aS ‘ 821 ' (2 B ' 529 ' 3 B ’ 

Berar Land Revenue Code. 

(II— Pre-smptiou in Berar is a right oreated 
by statute Co-oooupant in survey number 

ZnTJ D T 3t 13 S0,d by auotiou for satisfying 
mortgage-decree, not entitled to sue forme. 

emption regarding shares so so!d-See PRE- 
EMPTION— MISCELLANEOUS, 4 N.L.R. 139. 

(2 ) —Ss. i and 205 — Pre-emption — Sale of 

The r r nhi V ‘1 ed Skare in a SUrVev nu ™ber.— 

T ° f p ' e - em P ti0D . under the Berar 

h “ d Revenue Code, is not to be limited to 
oases, where the pre-emptor and vendor are 
tenauts-in-ccmmon owmug undivided shares of 
a survey number. It extends also to oases 

r^ral- A Pr a T P u 0C and Vead ° r aC6 °WOera Of 
separate divided shares in the survey number 

if they have their rights derived from a single 

original title. BAPU v. Maruti, 3 N.L.R. 

(3) —Ss. 6 127 and 7 (f)-Sale of holding for 
arrears of land revenue under s. 56 —Want of 
preliminary order °f forfeiture under s. 121± 

Validity of the sale— Jurisdiction of Civil 
Courts exdusion of, under s 171 (/).— Under 
s. 56, it is the existence of arrears that works a 
forfeiture and renders the property liable to 
sale at the Deputy Commissioner’s discretion 
where a Berar holding was sold for arrears of 
revenue unaer s. 56. Held , that the fact, that 
the order of sale did not contain an express 
declaration of or feitura, as required by s 127, 
did not vitiate the sale, since the liability to 
forfeiture and sale had already attached by the 
mere existence of arrears under s. 56, and the 
va idity of the sale oannot be questioned in a 

« t ‘ Ra ^ALAL v. Nago, 5 N.L.R. 33 
-2 Ind. Cas. 26. (27 C. 698, 23 C, 775, 20 C- 
o2b, D.) 

W — S. 7 (/) — See No. 3, supra, 
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F'-rar Land Revenue Code — continued . 


Berar Land Revenue Code— continued. 


(5) — S. 56 — Ijara leasehold— Non-payment of 
arrears of revenue — Forfeiture — Subsequent 
grant by Collector of occupancy r ight under s. 56 
— Mortgage of ijara standing by and taking no 
steps to prevent forfeiture — Mortgage not enforce- 
able against occupancy right — Scope of s. 56 — 
Buies under s. 216 (1) Id) not affecting equities 
— Difference between forfeiture and surrender — 
Land revenue systems, different in Berar and 
Central Provinces. — One B was the recorded 
ijaradar of a village. He was living jointly 
with his undivided brother D and his wife M. 
B mortgaged his ijara village, by way of condi- 
tional sale to A. B failed to pay up arrears of re- 
venue and his ijara was forfeited and the village 
became khalsa or unalienated land. The 
Collector, acting under the powers now repealed 
in rules under s. 216 (1) f d) and (g), granted a 
right of occupancy to D and M. All the while, A 
stood by and took no steps to prevent the for- 
feiture of lands by paying up or assisting in 
payingor by entering into possession himself and 
paying up arrears of revenue. A instituted a 
suit on his mortgage against B, D and M had 
sought to enforce his mortgage on the oocu* 
panoy rights of D and M. It was found that tbo 
mortgage debt was contracted by B for family 
purposes and was binding on the family. 
Held , that A could not enforce his mortgage 
rights as against the ocoupancy rights, unless 
A could provo that D and M, by availing them- 
selves of their position a9 khatedars gained au 
advantage in derogation of A’s rights, or other- 
wise by their conduct oreated an equity in A’s 
favour, and that A was not guilty of contribu- 
tory negligence leading to the destruction of 
his seourity. 8, 56 of the Berar Code affords 
absolute protection against inoumbranoes oreat- 
ed by tho ex-oooupant of a forfeited holding, 
to a purohaser thereof in pursuance of a sale 
made under tho seotion ; but where no suoh 
sale is made, the effeots of the forfeiture and 
subsequent acquisition of the forfeited property 
are to be determined with reference to the 
ordinary law, and arc thereforo subject to the 
oontrol of equities arising out of the conduot 
of the parties. (30 B. 465, I?.) No rulo under 
s. 216 (1) (d) of tho Berar Land Rovonuo Code 
can be made in abrogation of suoh ordinary law. 
The systems of land-revenue arc so widely 
different in tho Central Provinces and Berar, 
that no safe analogy can be drawn from tho 
case-law of tho former for tho decision of oases 

in tho latter. (17 C.P.L.R. 33, 2 N.L.R. 170, 

4 N.L.R, 57, R.) Forfeiture implies tho loss 
of a legal right by reason of somo broaoh of 
obligation. The oonduot of a party who wilfully 
surrenders is usually different from that of a 
person who forfeits the ostato whioh ho has 
mortgaged, regarded as a basis for tho building 
up of equities for tho mortgagee against tho mort- 
gagor. Deorao v. Mt. Banai, 7 N.L.R, 2, 

(6) — 8. 56— See CO-SHARERS— GENERAL 
7 N.L.R. 1 1. 

(7) Ss. 60 and 205 Exchange — 11 Relinquish- 
ment for valuable consideration "—Right of pre- 
emption, —Where a oo-oooupant transfers his 


share, partly in exohange for another field and 
partly for cash, the transaction, both according 
to Hindu Law and the Transfer of Property 
Aot, is an exchange. “ A relinquishment in 
favour of a specified person for valuable con- 
sideration,” in s. 205 of the Berar Land Revenue 

Code, means a transfer for valuable consider- 
ation of the kind described in s. 69, Such a 
transfer is usually described as a transfer by 
Raziuamah and Kabuliat. A suit for pre- 
emption on a transfer by way of exchange of a 
divided share in a survey number does not lie 

BAbu v. Maruti. 3 N.L R. 138 

(8) — 8. 78, landlord’s duty to give notice 
under, before enhancing rent — See RENT 2 N 
L.R. 145. 

(9) S. 76, cl. (2)— Berar Jagir estate tenants 
%n— Annual tenant paying rent at a fixed rate 
for three years after notice to pay enhanced rent. 
—Where the defendants, annual tenants, paid 
at the previous rate for two years oven after 
notice to pay enhanced rent was given by the 
Jagbirdar, Held, that the tenants can either 
be ejected under s. 78 (2) or their rent could be 
enhanced by proceeding under s. 78, ol. (4) of 
the Berar Code. MARUTI v. JAGANNATH, 5 

N.L.R. 100 = 2 Ind. Cas. 996. (5 Berar L.J, 

10 , R.) 

(10) Ss. 76 (2), 223 —Ejectment — Presump- 
tion. In this onse, a jaghir was conferred in 
tho 17th Century by Emperor AuraDgazeb 
and tho grant was confirmed by the British 
Government, and a tonanoy of lands situated 
within tho jaghir estate commenced 40 years 
before suit brought by the jaghirdar to ejeot 
the tenant. Held, that s. 223 of the Berar Code 
did not apply and no presumptiou arises under 

Pandu v * Raja UDHOJI RAO, 

7 N.L.R. 100. 

( 11 ) — S. 79— Ejectment suit— Notice foguif— 

Compliance tuith section— Whether plaint itself 
can bo accepted as yiotice — Rights of a party 
to suit, how ascertaitied. — The requirements of 
8. 79 as to notice must be striotly complied 
with, before a landlord will be entitled to sue 
to eject his teuant. (8 B. 22S, 9 O. 48, 24 C. 
720. 27 C. 570, A\) A plaintiff must suooeed 
on tho basis of bis rights as they stood at the 
t ime ho filod his suit, and not on rights sub- 
sequently acquired. (21 M. 288, F.) So where 
notice is necessary in a suit by a landlord to 
ejeot his teuant, the suit in itself will not be 
regarded as a notice. UDEBHAN v. JAGAN* 
Nath, 6 N.L.R. 17 = 6 Iod Cas. 699. (25 W. 
R. 329, Appl, ; 20 W.R. 401, 23 W.R. 400, 

Rt) 

(12) 8. 127 — See No. 3, supra. 

(13) S. 205 — Co-oooupant of land in Berar 
When a oo-sharor loses his right of pre- 
emption. See Pre-emption — Miscella- 
neous, 6 N.L.R. 86 = 6 Ind. Cas. 930. 

(14) 8. 205 — Sec NOS. 2,7, supra. 

(15) Ss. 206 and 211. sub-s. I, cl. (a)— 
Pre emptor Notice of for closure — Person 
entitled to such notice — Objection raised by mort- 
gagor for want of notice to co-owner , — The only 
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Berar Land Revenue Cod concluded. 

person, who has a right to objeot to the failure 
to give notice, under s. 206 of the Berar Land 
Revenue Code, in the chapter relating to pre- 
emption, is the person having the right of pre- 
emption. Where a mortgagee, having foreclos- 
ed, negleots to give the required notice to a 
oo oocupant of the mortgagor, the latter oan 
sue for pre-emption under cl. (a) of sub- 
s. 1 of s. 211. But the mortgagor, cannot 
plead a want of notice to the co-ocoupant as 
a bar to the foreclosure decree being made 
absolute. GANGOO v. SAKARAM, 3 N.L.R. 
84. 

(16) — S. 211, sub-s. (1), cl. (a)— ‘See NO. 15, 
supra, 

(17) — S. 223 — See No. 10, supra. 

Berar Patels and Pafcwariea Law, 

(1) — S. 20 — Proviso — * Social rights, meaning 
of a— Suit for a declaration as to propinguity of 
relationship to a patel, not maintainable . — 

The words “social rights” in s. 20 (proviso), 
do not include rights of precedence and the 
like enjcyed by a patel as such, but are intend- 
ed to indioate suoh matters as adoption and 
legitimacy, and the right view is that no one is 
to be precluded, by the faot that there is a 
patelship in his family, from getting such 
questions deoided by the Civil Courts, to the 
same extent and under the same oiroumstances 
as ho oould claim decision of them, if there was 
no patelship in his family. 3 N.L.R. 131, 22 
B 344, F . ; 1897 Berar L,J. 13, D.) A suit for 
a mere declaration that the plaintiff is a nearer 
heir than a third person to the patel, i? barred 
by s, 20. VESHWANTA V. 8ITARAM, 5 N.L.R. 
79 = 2 Iud. Cas. 242. 

Betrothal. 

See Marriage. 

(1 ) — Breach of contract— Money paid under 
void agreement — Promise to do things legal and 
also other things illegal— S. 57, Act IX of 1872, 
— On the failure of the holder’s father to per- 
form his part of the oontract, the bridegroom 
brought a suit to recover back the money paid 
by him to the bride’s father in consideration of 
the marriage of the latter’s daughter. Held 
that the suit was maintainable. The transac- 
tion between the parties comprise two distinot 
and separable sets of a promises within the 
meaning of s 57 of the Contraot Aot and while 
one set that relating to the marriage is lawful, 
and amounts to a oontraot, the other sat that 
relating to the pecuniary consideration may be 
unlawful as opposed to public polioy and there- 
fore a void agreement. But whether such 
agreement be void or not, the person who paid 
the money is in either case entitled to recover 
it back in the event of the father of the girl 
refusing to celebrate the marriage. KAHNA v. 
Kahn Singh. 106 P.R. 1879. [R., 82 P. R. 

1904, 60 P. R. 1903 = 95 P. L. R. 1903. 128 P. 
R. 1889, 46 P. R. 1387; 63 P. R. 1898 ; Cited 
and Appr 194 P. R, 1882 ; F„ 141 P. R. 1890 ; 
Cited and F, t 50 P. R. 1880,] 


Betrothal— continued, 

(2) — Suit for breach— Plea of plaintiff's 
marriage to another woman after contract— Suit 
not barred by the plea — Mitigation of damages . 
— In a suit by the plaintiff for damages for 
breaoh of betrothal contraot. the defendant 
pleaded that as the plaintiff had married 
another woman, he refused to complete his part 
of the contraot. Held that by law and custom 
the plea was not a valid one though it may go 
in mitigation of damages. KANDLAL v. LAHIA 
59 P.R. 1876. 

(3) — Suit to recover ornaments presented to 
betrothed , maintainable — Suit to recover consi- 
deration money paid to obtain consent, not main- 
tainable — Under the Punjab Civil Code, a suit 
will lie to recover ornaments presented by a man 
to his betrothed in contemplation of marriage 
but a suit will not lie to recover the considera- 
tion money paid to the parents of the bride eleot 
to obtain their consent to the betrothal. GAMAN 
v. KABOOB. 69 P. R. 1868. 

(4) — ■ Money obtained for the purpose of pro- 
curing a wife— Contract not performed— Suit to 
recover money, sustainable . — In a suit by plain- 
tiff to recover money paid to the defendant who 
agreed in consideration of receiving Rs. 200, 
to find a wife for plaintiff but did not perform 
his contraot, the Court having found that the 
defendant never intended to procure a wife for 
the plaintiff but obtained the money on false 
pretenoes. Held, (Boulnois <0 Lindsay , JJ. % 
dissenting) that a suit to recover back the sum 
of Rs. 200 was maintainable. Gahu v. HAKU, 
86 P. R. 1875. 

(5) — Parent making a betrothal contract — 
Guardian not empowered to make another after 
parent's death. — Wbera a parent makes a betro- 
thal contraot for his ohild and dies, the guardian 
is prevented by the oontract from making 
another for the ohild. Ram CHUND v. L ALJEE, 
21 P.R. 1868. [Cited, 197 P.R. 1832.] 

(6) — Money paid for the purchase of a bride 
— Money recoverable by suit — Purchase of a 
wife not malum in se. — In a suit to recover 
money paid by plaintiff on aooount of defend- 
ant as a consideration for a bride for defend- 
ant the plaintiff knowing for what purpose 
the money was required, held, that he might 
reoover the money paid, the purchase of a wife 
not being malum in se and being malum pro- 
hibitum by the Punjab Civil Code only as 
between the parties, to the sale. SHAH GOOB 
v. IKRAM, 88 P.R. 1867. 

(7) — Procuring breach of contract — Suit for 
damages — Husband not a proper party , — In a 
suit for damages for breach of betrothal con- 
tract, oause of aotion arises against the parents 
of the girl and not against the girl’s husband. 

Jhangie Ram v. Dass Ram, 83 P.R. 1870. 

(8) — Betrothal contract entered into by parent 
alone — Suit for breach — Parties to suit. — Under 
the Punjab Code, a suit for breaoh of betrothal 
oontraot entered into by a parent on behalf of 
his child should be brought against the parent 
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Betrothal— continued, 

alone and not against both parent and ohild. 

Mahomed Bux v. Mussammat jeeunt 
Beebee, 59 P.R 1866. 

(9) — Contract in regard to a child unborn, 
effect of . — A betrothal contract made in regard 
to a girl not born at the time of the contraoc 
15 null and void. DlYALA v. BHAMA, 60 P R. 
1666, 


Betrothal — concluded, 

(3 P.R. 1909. 174 P.R. 1882, 21 B. 23, 49 P.K^ 
1905, b .) Held, also, that the party against 
whom the suit lay was the lather of the girl 
and not the girl herself, as she was no direct 
party to the contract, and the person guilty of 
the breach was the father. Nabi BAKHSH v 

Rahim Baksh. 83 P,R. 1909 = 42 P.L R. 1916 
= 133 P.W.R. 1909 = 3 Ind. Cas 593. 


(10) Injured feelings not an independent 
wrong — All presents vicluded in expenses in- 
curred in gifts . — Damage for injured fee/ingg 
is not an independent personal wroDg, but the 
consequential damage of the breach of con- 
tract. Indemnifications for expenses incurred 
in gifts relates to all presents made in conse- 
quence of the betrothal and no suoh distinction 
can be made as that some are given “ socially ” 
and others “ceremonially.” NUBEE BUKSH 
V. SUDDEEK, 22 P.R. 1869- 


( 11 ) —Breach of marriage contract — Suit for 

damages— Money paid under agreement.— A suit 
for damages, arising from the breach of a 
contract of betrothal will lie, and in calculating 
damages, money advanced to the girl’s father 
may be taken into aocount. JESA RAM v. 
Ghausam, 141 P.R. 1890. (128 P.R. 1889 

Expl. & D.\ 106 P.R. 1879, F.) 

(12 ) — Breach of marriage contract— Suit for 
damages for such hr each— Custom of Aroras— 
Riwaj-i-am.— According to a custom embodied 
in the Riwaj-i-am a party to a betrothal (the 
parties in this particular case being Aroras), is 
at perfect liberty to oanoel the same, if, after 
betrothal, the boy or girl contraots any disease 
by whioh his or her health i 0 permanently 
impaired. But the onus in suoh cases lies on 
the party who asserts such custom and per- 
manent failure of health. CHANDAN MaL v. 
MlTTA Ram, 132 P.R 1888. 

m)— Breach — Damages — Bridegroom — 
Gambler etc., whether a justification.- A person 
is just^ed m breakmga coutraot of betrothal 
which offered no prospect of a suitable husband 
for his daughter when he has taken every 
means to bring about a suitable agreement 

83 H P°R D I 9 <K IAR DAS ' 171 PR ' 1882 ' K 

.}}t ) r^ re ? 1 ch hy Sardians— Betrothal enter- 
ed tnfo by others,— The parents of a girl hav- 

pnar8 e - tr0th f ( lu er ^ the plainfciffa died. The 

and DlTdM th hQ g,rl th0D broke fche coutr »ot 
f u d ^ ey W , ere no Pa^to the same 
ando t bound to keep the agreement. Held 
that they were liable for damages. GANDU v 

Ishardas, 197 P.R. 1882. (21 P R 1868 7 
P.R. 1880, Cited ) ,K * 1868, 7 


(16) — Betrothal under Hindu Law— Nature 
of contract— Specific performance.— Betrothal, 
under the Hindu Law, is not an. irrevocable and 
binding contract, ol which the Court oan grant 
specific performance. In the matter of GUN- 
PUT NARAIN SINGH, 1 C. 74. [tf 21 B. 23.]; 

Betrothal for marriage — Reoiprooal pro- 
mises of giving girls in marriage, not a reoipro- 
oal contingent oontraot — Damages awardable for 
breach of eaoh promise — See CONTRACT' 

—Breach of Contract, 11 B. 412. 

See Contract— Breach of Contract, 

69 P.R. 1866. 

See Contract— illegal Contracts, 

19 P.R. 1867. 

Effeot — Leprosy of father — Right to dis- 
pose of girl in marriage — Marriage — No oonsent 
of proper guardian— Effeot— See HINDU LAW 
—Marriage, 64 P. R. 1884. 

Contract of — for marriage — Suit for damgesr 
for breach for oontraot — Suit for declaration that 
it was void — Liability of father of girl betrothed 

—See Hindu Law— Marriage, 21 B. 23. 

Sec Hindu law— Marriage, 1 C. 74 . 

Sec Jurisdiction — Causes of Jurisdic- 
tion, 147 P.R. 1882. 

Suit to establish right to betrothal and' 
marriage of minor— Sec MINOR— GENERAL, 
10 P.R. 1904. 

Sec Small Cause Court, Mofussil, 
jurisdiction of— General, 35 P.R. 1875. 

See specific Performance, 24 W.R. 207, 

Bettiah Raj. 

Right to 8altpetro Mohal — See NlMAK 
BAYARMehal, 13C.W.N. 454 = 36 C. 267- 
1 Ind. Caa. 967. 

Bhag. 

Alienation previous to Act — Dismember- 
ment of Bhag — Sec BOM. ACT V OF 1862, 

5 B. 77. 


(16) Parlies— Suit for damages for 
of a contract of betrothal.— Where the n 
plaintiff sued through his next friend 
breaoh of a betrothal contract entered intc 
tween the plaintiff’s father and the defend 
the father and uncle of the girl betrothed, 
that the minor plaintiff, for whose benefit 
on whose behalf fche oontraot was made 
sue for damages in respeot of that 


q °lZ Scc Bom * ACT V 0F 1862 « 88 - 

13 B, 203. 

Bhagdari and Narwadarl Tenures Act. 

See BOM. act V OF 1862. 

Bhagdari Lands, 

See Attachment— Subjects of attach- 
ment, 12 B. 363. 
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Bhagdari Lands— concluded. 

See Mortgage— Construction of mort- 
gage-deeds, 18 B. 288. 

In Broach District — Succession — Speoial 
oustom— Males and females, preference between 
— Hindus and Mabomedans — See SUCCESSION, 
5 B. 482. 

Bhagdari Tenure. 

(1) — Collector incompetent to assign lands in a 
Bhagdari village. — Held that any interference 
by tbe Collector to assign, of his own authority, 
lands in a Bhagdari village to a tenant for cul- 
tivation, is irregular and unauthorised. RAIJI 

Narottam v. Purushottam Girdar et 
al, 2 B.H.C. 231. 

See Custom, 5 B.H.C. A.C. 123. 

See Landlord and tenant— Miscel- 
laneous, 4 B.H.C. A.C. 46. 

See Right of occupancy— acquisition 
OF RIGHT, 6 W.R. Aot X, Rul. 17. 

Bhagdari Village. 

See BOM. ACT V OF 1862, s. 3, 1 B. 601. 
Bhajan. 

Performance of, how far a nuisance— See 

Public Nuisance, 8 Bom. L.R. 89. 

Bbatta. 

(1 ) — Payment of — Time from which limitation 
runs — Limitation Act , sch. II, art. 179 (^). — 
Payment of bhatta is not sufficient to cons- 
titute the time from which the pariod of 
limitation would begin to run under the Limit- 
ation Aot, sch. II, art. 179 (4). MALUCK- 
CHAND V. BECHAR, 3 Bora. L.R. 275 = 25 B. 
639. [D., 28 M. 399; R., 11 Bom. L.R. 729.] 

Need not be paid to a defendant summoned 
under s. 7 of the Dekkhan Agriculturists Relief 
Aot — See BOM. ACT XVII OF 1879, s. 7, 
10 Bom. L.R. 1163 = 33 B. 249. 

Bhet Begari. 

See CO-SHARERS— SUIT BY CO-SHARERS, 

15 C.P.L.R. 14. 

Bhoomear Tenures, 

See Service Tenure 6 W.R. 137. 

Bhopal. 

Governor-General’s Agent in Bhopal, deci- 
sion of— Whether appeal lies to Privy Council 
— See ARBITRATION-MISCELLANEOUS, 12 C. 
W.N. 585, P.C. =7 C.L.J. 520=138 P L.R. 
1908 = 10 Bom. L.R. 581 = 18 M.L.J. 266 = 99 
P.W.R 1908 = 14 Bur. L.R. 146 = 4 M.L.T. 
25 = 80 P.R. 1908 = 35 C. 648=35 I. A. 83. 

Bhowli Landa, 

Lodgment of returns — See BEN. ACT X 
OF 1871, a. 5, 9 0. 62 = 11 C.L.R. 100. 


Bhowli Rent. 

In kind Bhaoli — See Ben. ACT X OF 1859, 
ss. 3, 4, 1 A. 301, F.B. 

See BEN. ACT VIII OF 1869, ss. 2. 21, 22, 
52, 2 C. 374. 

Commutation of, into Nakdi rent — Power 
of Court of Wards — Annulment of commuta- 
tion, right to — See COMMUTATION OF 
RENT, 6 C.L.J. 727. 

See Enhancement of rent— Enhance- 
ment, Exemption from, 6 B.L R. App. 
25 = 14 W.R. 388. 

Valuation of orop — See RENT, SUIT FOR, 
2 B.L.R. App. 27 = 11 W.R. 151. 

Bhowli Tenure. 

(1 ) — Bhowli land , admittedly held by defend- 
ant— Plea of diluviation — Effect of defendant's 
admission on his liability to pay rent. — Where 
defendant admits having held oertain bhao- 
lee land, but pleads that it was washed 
away, and the first Court regards the plea as 
untenable, held that this is not au absolute 
finding that there has been no diluviation, and 
the Court is not bound to fix on defendant’s 
statement and hold him liable for rent of the 
bhaolee land. CHAMROO SINGH v. TOTA 
ROY, 19 W.R. 430. 

Bhuinhary Register. 

Ben, Aot II of 1899, s. 26— Bhuinhary Re- 
gister prepared under — Not oonolusive evidence 
of title of person reoorded in it — See EVIDENCE 

—Miscellaneous, 18 c. 91. 

Bhutan Duars Act. 

See Ben. act XVI of 1869. 

Bhutan Duars Repealing Act* 

See Ben. act VII of 1895. 

Bible. 

Evidenoo— Oath — Conscientious objeotions 
to take oath on — by member of Churoh of Eng- 
land — Admissibility of evidence not given on 
suoh oath — See Oath, 2 M.H.C. 246. 

Bicycle. 

Vehiole tax — See MAD. ACT 1 OF 1884, 
soh. B., 19 M. 83 = 4 M.L.J. 293. 

Bid. 

Court-sale— Acceptance of bid by Officer 
of Court— Effeot— See CIV. PRO. CODE, 1908, 
O. XXI. rr. 84 to 88, 90 to 94, ss, 65, 66, 8 M. 
L. T. 154. 

Arrangement between persons not to bid 
against eaoh other — No fraud— See ClV. PRO. 
CODE, 1908, O. XXI, r, 90, 150 P.W.R. 1909. 

Bidders. 

Combination among — Irregularity — Fraud 
—See Sale— Sale for Arrears of Rev- 
enue and cess — Setting aside sale and 

ITS EFFECT, 13 C.L.R. 1. 
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Bidding at Auction. 

( l)— Court auction— Withdrawing from bid.— 
A bidding at an auction id a mere offer which 
may be detracted before the hammer is down. 
In the absence of any law or rule to the con- 
trary. this rule applies to Court-auotion also. 
Agra Bank v. Hamlin, 14 M. 233. 

Bigamy. 

See ACT IV OF 1869. 

See Marriage. 

Hindu Christian convert relapsing into 
Hinduism— Marriage of a second wife— No— 
See Conversion. 3 M.H.C. App. 7. 

Bigamy — Conversion of Hindu wife to 
Mahomedaniem — Marriage with Mahomedao 
—See Hindu Law— Marriage. 18 C. 264. 

Bill. 

Contingent Bills , CIr. No. 8. dated the 13th 
May, 1863, 3 W.R. Civil Circular Orders, p. 1. 

to a Jute rest — Notice — 
® ce ACT XXXII OF 1839, A.W.N. 1987, 287. 

Bill of Costs. 

Delivery of— Maintainability of suit by exe- 
cutor of attornoy— See Leoal PraCTITION- 

ers Attorney and client, 3 BL.RO.C. 

See Limitation act, 1908. art. 84, l B. 253. 
Bill of Exchange Act, 

Pin 3, K? 7 r* U-?' 59 ~ Ri ^ hta of bolder of the 
o 5® n,|,ab,1,ty ° f an UDdi8 closed principal 

See Negotiable Instruments act 1881 

S8. 8. 27, 78, I M.L.T. 377, F B =16 M r 7 
508 = 30 M. 88. ’ 10 


Bill of Lading, 

(l ) -Varying bill of lading-Shipping order 

Custom — in a suit instituted by a shipper to 
obtain bills of lading from tho captain in 
accordance with terms of the order granted by 
the ship s charterers ; Held that tho captain 
was entitled to vary tho bills of lading ,n respect 
of any excess of measurement over tho dimen- 
sions spooified in tho ordor, and that an alleged 

pre ° ludin K BUch variation, after fhe 
goods have been reoeived on boardship, was 

contrary to law. It is the duty of tho shipper 

to comply strictly with tho terms of tho ship- 
ping order. GENTLE v. THOMSON, l.Ind. Jur. 

W~ c °™tri:ction-River navigation in India 

V casuallies °t navigation.- 

bid n ?lh S h 6d to , reoovor th0 valuo of certain 

h m WOr ° l0st in d0 ' 0 n<3anfs flat. The 

bUl of lading contained, among other excop- 

navie'at W °? 9 o®. oasualtTof 

navigation and all and overy danger and 

accident of the river and navigation whatso- 
, , lQ evid0 neo it was proved that the flat 

was destroyed by some projeotion embedded in 

the river. Held that the casualty was com 

and e furthe D ?b h f 0 °, xcoptiQas in tho bill of lading, 
and further that, having regard to the danger- 


Bill of Lading — continued . 

ou9 navigation of Indian rivers, parties entering 

into contracts of a similar nature should protect 

themselves by insurance. DHAUNSEE v India 

General Steam navigation Co. i in/ 
Jur. 0. S. 125 = 1 Hyde 283. ' * 

<d)— Burden, of proof as to iyisufficiencv 0 / 
packing— Damages.— The defendants, by a con 
dition annexed to their bill of lading, stipu 
lated that they should not be responsible for 
leakage or breakage or other consequences aria- 
mg the insufficiency of tho address or paok- 
age. The plaintiff shipped, for oonveyanoe 
from Hongkong to Bombay, certain goods on 
board a steamer of the defendants, in packages 
which were proved to be insufficient. The goods 
in accordance with a condition to that effect 
contained in the bill cf lading, were tram 
shipped at Galle. On their being landed in 
Bombay it was found that all the paokages 
were broken, and in a much more damaged 
condition than is usual in the case of suoh 
goods carried from Hongkong to Bombay in 
similar paokages. The contents had to a 
largo extent, escaped from the packages but 
were otherwise uninjured. Held that, under 
a bill of lading in tho above form, tho onus 
of proving that the packages were insufficient 
and that the injury which they had sustained 
was tho consequence of such insufficiency, lay 
upon the defendants, but that whou the result 
of the evidence on both sides was to leave it 
in doubt whether tho injury was oaused by 
negligence, or was the consequence of the 
insufficiency of the packages, tho plaintiff was 
not entitled to recover. THE PENINSULA 

and Oriental Steam Navigation Com- 
pany V 8oma.ii Vishram, 5 B.H.C.O C 113 
[2L, 3 B. 120, 2 C.P.L.R, 141.] 

(4f Steajn Navigation Com payiy employed to 
carry and land cargo — Cargo damaged owing to 
swamping oj boat— Liability carriers . — A Steam 
navigation Company was employed by plaintiff 
to carry cargo from Calcutta to Rangoon and to 
deliver it into tho reooiving ship, or to laud it at 
tho consignee’s expouso, thoir liability oeasing 
as soou as tho gools wore free from the ship's 
tackle. When tho ship arrived at port, tho oon- 
sigueo uot having had his own boats alongside, 
tho goods wore put into other boats, one of 
which, through tho ueglienoe of the boatmen, 
wag swamped and tho contents damaged. 

I laintiff claimed damages. Held that, as 
dofoudauts woro not shown to have neglected 
tho duty of taking reasonable and proper oare 

fcbo s , oloot ! ou ot bo *ts, they were not liable 

AxU- oss luourr °d. Bullock Brothers 

AND COMPANY v. TOAY AUNG, 24 W.R. 74. 

• destroyed by carelessyiess of carry- 

ing Coynpayiy's servayits , suit to recover— Bill of 

fr°t,i da » ia 90 m.- Where 
°Pl“*;n shippiug glass oases by a stoa- 
mor of the defendant oompany, who were not 
subject to tho Carriers’ Aot, signed a bill of 
lading with tho olauso “ . . . . loss or damage 
or any aot, negleot or default whatsoever of 
the pilot, master or mariners or other servants 
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Bill of Lading— continued, 

of the oompany, exoepted,” held, in a suit on 
an entire destruction of one of the oasea owing 
to the carelessness of the company’s servants, 
the defendants were protected from liability by 
their bill of lading. The defendants have a 
right to impose upon shippers any terms, how- 
ever unreasonable, which the latter think pro- 
per to acoept. They may thus free themselves 
from the oonsequences of their own negligence 
or default, however gross or wilfull. JELLICOE 

v. The British India steam Navigation 
CO., 10 C. 489. [F , 30 M. 79 = i;M.L.T.,.387 
= 16 M-L.J. 573; R. t 32 M. 95 = 18 M.L.J. 
497 = 4SM.L.T. 110.] 

(6) — Exemptive clause in bill of lading — 
Effect— Shipping— Negligence of servants of 
ship — Period of loading— Fitness of the ship . — 
Certain bags of sugar were imported by the 
plaintiffs on the 11th and 12th November, 1887 
on board the Byculla (whiob belonged to the 
defendants) for being oonveyed to Bombay. No 
mate’s reoeipt was given to the shippers at the 
time of shipment, owing to a dispute as to the 
exaot number of bags put on board. A bill of 
lading was signed by the defendants on 28-11- 
1887, whioh contained an exemptive clause in 
these terms. “The aot of God, the Queen’s 
enemies, and all the perils, dangers, accidents 
of the sea, and aooidents, loss or damage from 
any act, negleot or default whatsover of the 
pilot, master or mariners oc other servants of 
the Company, or from any deviation excepted.” 
The Byculla started on 15-11-1887 and duly 
delivered the sugar in Bombay, which was 
found to be wet on its arrival. A suit was 
instituted by the plaintiffs against the defend- 
ants for the damage caused to the sugar. The 
defence set up was that the exemptive clause in 
the bill of lading gave protection from liability. 
On the part of the plaiutiffs, it was contended 
that the bill of lading did not relate to the 
period of loading that, even if it did, the ex- 
emptive clause in the bill referred only to negli- 
gence subsequent to the time when the voyage 
commenced and that the ship was not one 
“reasonably fit for voyage” according to the 
ruling in Steel v. The State Line Steamship 
Company , 3 A. C. 72. Held (1) that, there be- 
ing no defeot inherent in the ship and the case 
being one of negligent and improper storage, 
the rule laid down in 3 A.C. 72 did not apply, 
(2) that the reasonable mode of construing the 
contract contained in the bill of lading was to 
treat the exceptions as co-extensive with the lia- 
bility, and (3) that the defendants were entitled 
to claim protection under the exemptive olause 
in the bill of lading because the bill covered 
the goods from the time when they were put 
on board to be loaded. HASSANBHOY VlSRAM 

v. The British India steam Navigation 
Company, Limited, 13 B. 371. [R., 19 3, 

639, 1 M.L.T. 387 = 16 M.L.J. 53 = 30 M. 79, 
18 M.L J. 497 = 32 M. 95 = 4 M.L.T. 110 ] 

(7) — Contract— Liability.— A and Co. at 
Madras shipped by the B. I. 8. N. Steamer 
“Mahratta” a box of ooral to be delivered to 
their Agent, M at a plaoe B. At the time of 
shipment, they deolared the value and paid 

C. II— 30 


BUI of Lading — continued , 

enhanced freight on account of such value. 
By the bill of lading, the Company undertook 
to deliver the case in good order at B to the 
consignee M, subject to certain conditions 
annexed. By one of these conditions.if the con- 
signee did not take'delivery when the ship was 
ready to discharge, the goods might be ware- 
housed at the merchant’s risk, and the 
Company’s liability was to cease when the 
goods left the ship's side, The consignee did 
not take delivery at the ship’s side, and the 
Company’s Agent at B, took the case to the 
custom-house, as he was bound to do so by 
the Regulations of the Fort. If the Superin- 
tendent of the Custom house had beeu aware 
that the oase contained corals, it would have 
been placed in an inner room and taken great 
care of ; but the Company’s Agent did not 
know that the oase contained oorals, and there- 
fore he was unable to give any such information 
to the Superintendent of the Custom-house. 
While the case was lying at theSCustom-house 
application was made on behalf of A and Co. 
to the .Company’s Agent for delivery of the 
oase upon the usual guarantee. The Agent 
refused to deliver the oase without the pro- 
duction of the bill of lading. Afterwards, the 
bill of lading was received from Madras and 
the case was delivered up. In the meantime, 
while lying at the Custom-house, the case had 
been opened and a portion of the contents 
stolen. Held that the Steam Navigation Com- 
pany were not liable. MACKINNON AND CO. 
v. MINCHIN, 6 M.H.C. 333. [R. t 19 M. 169.] 

( 8 1 — Declaration of value and nature of 
contents , — A was the consignee and holder of a 
bill of lading by B at Bombay, as master of 
the steam-vessel John Bright , for the safe car- 
riage and delivery of a box addressed to A, 
which in fact contained diamonds of the value 
of Rs. 11.670, three rubies, and three emeralds 
in all of the value of Rs. 15,910. On the 
faoe of the bill of lading was printed, “ This 
bill of lading is issued subject to the following 
conditions.” One ooadition was that a “writ- 
ten declaration of the contents and value of 
the goods is required by the owner, and must 
be delivered by the shipper to the owner’s 
agents with the bills of lading. A wrong des- 
cription of contents or false declaration of value 
shall release the owner from all responsibility 
in oase of loss, etc., and the goods shall be 
oharged double freight on the real value, whioh 
freight shall be paid previous to delivery.” 
The declaration in this oase wa3 contained in 
the following letter from the shipper to the 
agent of the shipowner “ Dear Sir, Ba good 
enough to give me an order for a small box 
containing diamonds to the value of about 
Rs. 14,000, to be shipped on board the steamer 
John Bright for Caloutta, Yours, eto.” The 
box was lost by the negligence of B or his 
servants. In a suit by A to recover “the value 
of th9 good3, viz., Rs. 14,000 : Held that all 
the shipowner was entitled to was that the 
shipper should make a declaration of what 
bona fide he believed to be the value, The 
declaration as to oontents was not vitiated by 
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Bill of Lading — continued, 

the omission to enumerate all the different 
species of artioles contained in the box. Upon 
the evidence, the declaration as to the value 
and nature of the contents was bona fide 
therefore A was entitled to recover the value of 
the diamonds lost. DHUNJEEBHOY BYRAMJEE 
Metha v. Betham, 2 Ind. Jur. N.S. 305 

(9) — Exceptions in — Damage of goods by oil 
and chafing — A'stnce of evidence as to how 
damage caused — Leakage, mean\ng of. — Toe 
exceptions in a Dill of ladmg under which 
piece goods were carried from London to 
Bombay protected the master from leakage , 
breakage rust, decay, loss, or damage from 
machinery boilers * misfeasance error in judg- 
ment, neg lienee or default 9 * * persons 

in the service of the ship * " • and the ship 

not being liable for any consequences of causes 
therein eroepted however originating.” The 
piece goods, on their arrival in Bombay, wore 
found to bo damaged by oil and by chafing , i.e., 
by rubbing against other goods in the hold, but 
evidence to show how such damage was occa- 
sioned was not to be had. Held that the term 
“leakage” did not include leakage from othor 
goods on to the piece goods, nor did “breakage ” 
inolude damage caused by ohafing and that, as 
no negligence was proved, the master was not 
protected by the exception “ damage from negli- 
gence,” Graham v. Hille 10, B.H.C. 60. 

(10)— Shipping — Seaworthiness — Leakage 
while ship in dock— Damage to goods— Dill of 
lading Exception — Implied warranty. — A bout 
16th March, 1893, plaintiff shipped certain 
goods on board the defendant Company’s 8. 8. 
Mobile, then lying in dock. At that time, the 
ship was apparently in a sound, seaworthy 
oondition. On the 18th Maroh, 1893, after 
plaintiff’s packages had been loaded, the ship 
sprung a leak and a considerable amount of 
water came into the hold and damaged the 
plaintiff’s goods. The ship was at once taken 
into the dry dook, the cargo was shifted and the 
leak repaired. It appeared that the leak was 
caused by the faot that the plate of the ship had 
been gradually worn thin in one particular spot, 
so that when from 16th to 18th March, 1893,' 
oargo was loaded, and the ship lay deeper in 
the water, the pressure beoameso strong that a 
hole was made and the water rushed in. The 
plaintiff sued the defendants for damages. Tho 
defendants denied their liability on two grounds, 
vie., (1) that the ship was in a seaworthy con- 
dition when tho goods were put on board (2) 
that they wore protected by the bill of lading 
which oontained the following exception, viz. 
“Accident, loss and damage from vermin, 
barratry, jettison, collison, fire, machinery.' 
boilers, steam and all the perils, dangers and 
acoidente of the sea, rivers, land, oarriage and 
steam navigation of whatever nature and kind 
and aooident, loss or damage from any aot, 
negleot or default whatsoever of the pilot, 
master or mariners or other servants of the 
Company or from any deviation.” Held that 
the defendants wore liable. While the ship 
was in dook it was not seaworthy, and the 


BUI of Lading— continued, 

exception in the bill of lading did not limit the 
implied warranty of seaworthiness. VlTHUL. 
das Gober v. The Bombay and Persia 
Steam Navigation Company, 19 B. 639. 

(11) — Loss of goods by fire— Exception in 
bill of leading. — Where goods were landed, with 
the oonsent of the consignees, at the godowns 
though striotly against tho terms in the bill of 

leading, and the bill of ladmg had exempted the 

sbip-owDers from liability for loss by fire, thoy 
were uot held responsible for I0S3 of tho goods 
by fire at the godowns, either as oarriers or aa 
wharfingers ; as, in the former case, they were 
protected by tho olause in the bill of lading 
and as. in the latter, tho destruction by fire 
was not due to any default on their part. 

Chin Hong &c. Co v. 8eng Moh &o. Co, 

4 C. 736 = 3 C.L R. 585, ’ 

(12) — Construction of— Shipowner and con- 
signee. — Where a bill of lading provided chat, 
on failure by the oousignee9 to remove the goods 
as fast as they are discharged by the steamer, 
tho steamer’s agents could land the goods, all 
the oosts being borne by the consignees, held, 
that the consignees were to bo allowed a rea- 
sonable time to take tho goods before they 
could be charged for landing and wharfage. 
For the speedy discharge of their vessel the 
shipowners wore entitled to land and wharf 
tho goods, though not to oharge for landing 
and wharfage, unless the plaintiff had had an 
opportunity of landing the goods himself. 

Cossim Hossein Soortu v. Lee Phee 
Chuan, 3 C. 477. 

(13) — Time for commencing to land cargo — 
Reasonable time after arrival of ship— Forty- 
eight hours in case of sailing vessel — Landing of 
goods at Custom House or other place set apart 
Whether such landing is delivery — Course of 
legislation with regard to landing of goods— 
Master whether carrier or to arc houseman — Lia- 
bility of master for accidents , — Neither by tho 
custom of the port of Bombay, nor by the 
provisions of tho Customs Aot, is the master of 
a ship bound to wait fiiteen days before com- 
mencing to land hia oargo ; but within a 
reasonable time after the arrival of his ship, 
forty-eight hours in tho oase of a sailing vessel, 
and somewhat less in the oase of a steamer, 
he is at liberty, if the oonsignee has not then 
sent boats for them, to land the goods at the 
Custom House Bandar or other plaoe sanctioned 
by the Custom authorities ; and suoh landing 
is not unlawful, or a breaoh of oontrAOt as 
carrier, on the part of the master. Tho 
landing of goods under the above oiroumstan- 
oes, and sotting them apart on the Custom 
House Bandar for the consignee, do not con- 
stitute a delivery of thorn to the oonsignee; 
but suoh goods after being bo landed, continue 
in the possession of the master as oarrier. 
Course of legislation with referenoe to the 
landing of goods on the Custom House Bandar 
reviewed. Quccre : — Whether (under the spe- 
cial oiroumstanoes of this oase stated in the 
text) the goods when so landed remained in 
the custody of the master in his oapaoity of 
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BUI of Lading — continued , 

common carrier or as a warehouseman. The 
Master of a vessel who receives goods on board 
under a bill of lading which exempts him from 
liability from the loss occasioned by the aot of 
God, the Queen's enemies, fire and ail and 
every other dangers and aocidents of the seas, 
rivers, and navigation, of whatsover nature 
or kind, aud lawfully lands the goods at the 
port of discharge, is, so long as the goods 
remain in his custody after being so landed, 
protected from liability from loss by fire under 
the above exemption in his bill of lading. 

The Honkong and Shanghai Banking 
Corporation v, Baker, 7 B.H.O.C, 186. 

(14) — Bill of lading , ‘ landing or cranage 

charges' under , payable by ship-owner not the 
consignee — Recovery , the charges from consignee 
— Ultimate liability of ship owner to consignee. 

— Plaintiff, in this case, sought to recover from 
the defendants, as agents for and representing 
oertain steamers, certain sums of money on the 
ground that they were paid in respeot of char- 
ges whioh he had to pay but which were pro- 
perly payable not by him, but by the owners 
of the said steamers, before they oould give 
him complete delivery of the boilers under the 
terms of his bills of lading. The only ground 
of defenoe pressed was that there had been a 
oomplete delivery to the plaintiff under the 
terms of the bills of lading. The Small Cause 
Court passed judgment for the plaintiff subject 
to the opinion on the question, whether on a 
true construction of the bills of lading held by 
the plaintiff, the delivery under the oiroums- 
stances was a complete delivery to the plaintiff, 
in accordance with the terms of the bills. The 
High Court was of opinion that the answer to 
the question referred to them depended on 
whether oertain charges, called “ landing char- 
ges,” or “ cranage charges,” whioh the plaintiff, 
the consignee, was required by the Port Trust 
to pay before he oould remove his goods, were 
ohargos whioh, as between the consignee and 
the ship-owner, the ship-owner and not the 
consignee, was bound to pay, and it was held 
that, under the provisions oi the bills of lading 
in question and under the oiroumstances of the 
oase, those charges were charges which the 
ship-owner and not the consignoe was bound 
to pay, and that therefore the judgment of the 
Small Cause Court in favour of the plaintiff 
was right. JAMES SCOTT V. JAMES FINLAY, 

7 B. 286. 

(15) —” Weight, contents and value unknoiun 
— Suit against master— Assignee for value of 
Bill — Construction of Act IX of 1865, s. 3. — 
Where a bill of lading purported to be for 50 
tons of coals and contained a printed olause 
“ weight, contents and value unknown ” and 
similar words written above the signature of 
the Master, held that it did not amount to an 
admission by the Master that he received 50 
tons of ooal on board. Under the Bills of 
Lading Aot (IX of 1856), s. 3, a bill of lading 
in the above form is not, in the hands of a 
consignee for value, conclusive evidenoe against 
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the Master of the shipment of 50 tons. W, 

nicol and Company v. j.s. Castle, 9 B H. 
C. 321. 

(16) — Ship-Bill of lading — Charter party — 
Incorporation in bill of lading of terms of chart- 
er party — Cargo— Freight payable on intake 
measurement— Discrepancy between intake mea- 
surement and measurement at port of delivery 

Suit by consignee for excess freight — Evidence 
— Burden of proof. — K. V-, at Moulmein con- 
signed to the plaintiff in Bombay 135 logs of 
teak timber, shipped on board the defendants' 
ship, and covered by a bill of lading signed by 
the defendant, The bill of lading described the 
135 logs as marked K. V,, and measuring tons 
115 12-10, and provided for the payment of 
freight thereon at Bombay at the rate of Rs. 17 
per ton of 50 oubio feet on right delivery. 
The last olause of the bill of lading was in the 
handwriting of the defendant, to the following 
effect: “Marks, number, quantity and mea- 
surement unknown : all other conditions as per 
oharter party.” The charter party was express- 
ed to be between the owners of the ship and 
the firm of B of Rangoon as oharters of the 
whole ship, and provided (inter alia) for the 
payment of freight at the rate of Rs. 18 per ton 
of 50 oubic feet for all timber, one rate through- 
out, except 100 tons broken stowage at half 
freight, by intake measurement. Oa arrival of 
the ship at Bombay, the plaintiff as endrosee and 
holder of the bill of lading and oonsignee of the 
goods mentioned therein, paid to the defendant 
Rs. 1,500, on acoount of freight, aud took deli- 
very of the 135 logs. On measuring them, 
however, he found that, according to his method 
of measurement, whioh was to measure the 
length, breadth and thiokness of each log sepa- 
rately, making no deduotion for holes or frao* 
tures, the total measurement of the 135 logs 
came only to tons 58-27-11-6, and net tons 
115 12 10, as mentioned in the bill of lading. 
He olaimed, therefore, to be chargeable with 
freight only on the smaller quantity, Rs. 995-8 0 
and to recover from the defendant the differ- 
ence between that sum and Rs. 1,500 paid on 
aocount — Rs, 504*8-0 — as for an over-payment 
of freight. It was proved that the ship took no 
part in the measurement of the timber at 
Moulmein, but that all the timber put on board 
was measured by an employee of the charterers 
aoting apparently as the agent of all the differ- 
ent shippers, and that the measurements in 
the bills of lading were those supplied by this 
person to the defendant as the measurements 
of the different consignments. It was also 
found that the 135 logs measured by the 
plaintiff in Bombay were the same 135 logs as 
were shipped under this bill of lading, and that 
his measurement of them was oorreot according 
to the mode of measurement whioh he followed. 
There was no evidenoe as to what the mode of 
measurement followed at Moulmein was ; nor, 
except the statement in the bill of lading, as 
to what was the actual intake measurment 
thereof this particular consignment. Held 
that the effeot of the last olause of the bill of 
lading was to incorporate into it the various 
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Bill of Lading — continued. 


conditions of the charter party, and as the bill 
of lading only provided that the freight shall 
be payable at Bombay at tho rate of Rs. 17 per 
ton for fifty cubio feet without stating any- 
thing as to the mode of measurement or as to 
where tho measurement was to be ascertained, 
the charter party should be looked into, where 
it was expressly provided that the freight was 
to be payable “ by intake measurement.” i.e., 
the measurement aotually taken at the port of 
shipment. Held further that the burden of 
proving what the intake measurement was lay 
upon the plaintiff ; and that, in the absence 
of such evidence on behalf of the plaintiff, the 
statement of quantity contained in the bill 
of lading was prima facie evidence of the 
intake measurement of the timber. CURSETJI 

Rustomji Setna v. Thomas Williams, 
5 B. 313. 


(17 )— Freight, payment of — Lien of ship, 
owner. — Where a bill of lading, dated at tho 
port of shipment, contains the words “ freight 
for the said goods being paid, here” it operates 
as a receipt for the freight. Tho ship-owner is 
not bound to deliver the same to the shipper 
until payment of tho sum to be charged for the 
carriage of the goods ; but such sum is not 
freight, and the ship-owner has no lien for tho 

amount upon the goods, nor the bill of lading 

which represents them. SOOMAR JAFFER v. 

Abdool Kurreem, 1 Ind. Jur. N.S. 230. 


(16) — Freight , lien , for, on cargo — Advancei 
on account of freight— Master's lien for freight 
--Charter-party.— By a Charter-party made in 
London, tho ship W was chartered to carry a 
cargo from Liverpool to Caloutta, where she 
was to load from the factors of the charterer a 
full homeward cargo co bo carried by her tc 
Europe. Freight for tho whole round, out and 
home, was made payable on safe delivery of tho 
homeward cargo, but at so much per ton of the 
outward cargo delivered in Calcutta. Tho 
master was to havo a lien on the cargo for 
freight, cto , cash not exceeding £300 was to 
bo advanced to the ship in Caloutta on aocount 
of freight, but subject to insurance, and £600 
was to be advanced by tho charterer’s accept- 
ance at three months, or in oash under 
disoount, at charterer’s option, on tho sailing 
of the vessel from Liverpool, less five per cent, 
for insurance. The charterer himself loaded 
the ship and the master signed a bill of lading 
whioh deolared tho cargo to be shipped by tho 
charterer to be delivered at Caloutta, as tho 
agonts of tho charterer might direct, unto order 
or to his assigns, freight, to bo paid as per 
charter-party. In the margin of the bill was 

,n advan ce of tho within 
freight £600 as per charter-party.” The £600 

had been paid, not in oash, but by tho 

charterer’s bill at three months. The oharteror 

became bankrupt and the bill was dishonoured 

and the fact of the bankruptcy and dishonour 

was known in Calcutta when the ship arrived 

there. On the ship’s arrival in Caloutta, J. O. 

*n 0o ;\ ^- ho W0re fche holders for value of the 
bill of lading, demanded delivery of the oargo. 


The master olaimed a right of lien, and refused 
to deliver unless J. O. & Co. would pay the £600 
bill whioh had been dishonoured, and would 
further advance £900 for the ship’s use, and 
load a homeward oargo, according to the terms 
of the charter-party. Held that J. O. & Co. 
took the bill of lading with notice of the 
charter-party, but that, under the circum- 
stances, the master had no lien, and was bound 
to deliver the cargo to J. O. & Co. OGLE v 
NASHHOLM, Bourke O.C, 171. 

(19) — Freight, lien-for, on cargo — Advances 
on account of frieght, lien of owners.— Goods 
were shipped deliverable to the order of the 
shippers or their assigns. The bill of lading 
stated that “ freight for said goods was to be 
paid as per oharter-party, with average 
aooustomed, reserving lien in full on oargo for 
full amount as stipulated therein. ” The 
oharter-party showed " thatH and Co,, under- 
took to supply a full cargo for the ship, and 
that R H, agent for the Rhip, agreed with Hand 
Co. that the said ship should proceed to London 
dock, or any other suitable dook, for loading 
salt at party’s option, or so near thereto 
as she can safely get, to bo at all times afloat 
and in safety, and then load for tho charterer’s 
agent a. full aud oomplete oargo of salt, not 
exceeding what tho master considers suffioient 
cargo, whioh the charterers engage to ship, not 
exceeding what she can reasonably carry with 
her stores, provisions, and furniture, and being 
so loaded shall therewith proceeed to Caloutta, 
or so near thereto as she may safely got, and 
there deliver as por bills of lading and on being 
paid freight at the rate of twenty-three shillings 
per ton. “ Tho freight to bo paid thus ” £ 500 
by charterer’s acoeptaueo at two months on 
sailing, less 2$ per oent. insurance ; or oash on 
sailing, less 5 per cent, interest, and insuranoe 
at charterer’s option, aud tho balanoe in cash 
on delivery as master requires, at current rate 
of oxobango ; 2 per oent. commission to char- 
terers in lieu of consignment. Held that “a 
sum of money payable before tho arrival of the 
ship at her port of discharge aud payablo by 
tho shippors of tho goods at the port of ship- 
ment, is not freight in tho strict legal accept- 
ation of tho term, with all tho iuoidonts of 
freight in giving tho ship-owuer the right of 
lion, unless it is stipulated for.’’ Here the 
owners had a lieu upon the goods for freight, 
notwithstanding that bill of exchange for 

£ 500 had been given. THOMAS v, OGLE, 
Bourke, O C. 100. 

(20) Freight , lien for , on cargo— Advance 
on account of freight — Dishonour of bills . — The 
oaptain of a ship has no lien on the oargo in 
respect of a portion of the freight stipulated to be 
advanood, and advanced by bills afterwards dis- 
honoured, nor in respeot of a portion of the 
freight stipulated to be advauoed at the port of 
disoharge. A lien cannot arise in any oaae when 
the master has not a right to retain the goods 
till the freight is paid. Buoh advanoes are not 
freight, but advanoes to be made uader dis- 
count, and upon the seourity of the oaptain’s 
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bill on the freighter. The master has no lien 
at law or in equity in respeot of breaches of 
covenants in the charter-party, other than those 
relating to the payment of freight for goods 
actually carried. PENINSULAR AND ORIENTAL 
STEAM NAVIGATION COMPANY V. SMALL. 
Brouke O.C. 309, 

(21) — Construction of bill of lading, — Where 
a bill of lading provides that all olaims must be 
made at the port of Calcutta, the preferring of 
a olaim in Calcutta is precedent to a suit in the 
Court of the Reoorderof Rangoon. MAHOMED 
ISMAirjEE Nada v. The British India 
STEAM NAVIGATION COMPANY, 9 W.R. 396. 

(22) — Damages. — Damages from leakage of 
boiler to goods shipped by steamer is within the 
exceptions in the bill of lading. Whether, in 
case of damage to goods conveyed by steamer, 
defendants, notwithstanding exceptions in bill 
of lading, may not be made liable on the implied 
warranty. Provision in a bill of lading that any 
claim for short delivery or damage to goods 
should be made at the port of Caloutta, and 
not elsewhere, does not afieot plaintiffs right of 
suit in the Court of Rangoon. Objection on 
this ground cannot be taken for the first time 
at hearing of appeal. The BRITISH INDIA 

Steam Navigation Company v. Ibrahim 
Moosun, 8 W.R. 35. 

(23) — Cargo unclaimed on arrival of ship — 
Rights of ship-owner. — The master of a ship 
on its arrival in port is not bound to seek 
out the consignees of oargo, nor is he bound 
to wait more than a reasonable time before 
unloading. If a consignee is not in a position 
to take delivery in the ordinary way, the 
master has the option of landing the goods 
and warehousing them. When he haB done 
that, he can be rendered liable for loss or 
damage to cargo on two grounds, viz., when 
negligence can be proved against him, or when 
it is charged that he has failed to deliver the 

goods, the British India Steam navi- 
gation COMPANY V. IBRAHIM SULAIMAN, 

19 M. 169. 

(24) — Stipulation relieving ship-owner from 
liability as soon as goods free of ship's tackle, 
and before delivery, if enforceable— 1 ' Landing 
agents ” at Penang, how far agents of ship 
owners— Loss of goods after delivery to land- 
ing agent but before delivery to consignee . — 
Where the bill of lading providing that “ in 
all cases and under all oiroumstances, the 
liability of the ship-owner shall absolutely cease 
when the goods are free of the ship’s taokle, 
and thereupon the goods shall be at the risk, 
for all purposes and in every respeot, of the 
Bhipper or con 3 igneo ” and the goods were deli- 
vered overside into lighters and taken to the 
wharf and kept by a “ landing agent,” and then 
disposed of without the production of a bill of 
lading or a delivery order in fraud of the per- 
sons entitled, held, that there was no reason 
why the clause providing for cessor of liabi- 
lity of the ship-owner on the goods being free of 
the ship's taokle should not be held operative 
and effectual, although they might have been 


Bill of Lading — continued . 

lost before delivery to the person entitled. 
The stipulation was one which the parties were 
perfectly free to make, unembarrassed by any 
implied condition or any original underlying 
obligation, such a3 exists when a shin-owner 
seeks to relieve himself of liability to the ship- 
per in case his vessel should be found to have 
been unseaworthy. The position of the “land- 
ing agents,” at the port of Penang indicated. 
Semble.— They are intermediaries owing duty 
to both parties — agents of the shipowners as 
long as the contract of a freightment remains 
unexhausted, agents for the consignees as soon 
as the bill of lading is produced with delivery 
order endorsed. THE CHARTERED Bank OF 

India, Australia and China v. The Bri- 
tish India Steam Navigation co. f 13 C 

W.N. 733, P,C. = 6 M.L.T, 11 = 19 M.L.J.316 = 
i Ind. Cas. 475. 

(25) Bill of lading— Interpretation — ‘‘ Not 
responsible for marks ”— Effect and meaning— 
Endorsement in blank— Negotiability— Bill of 
Lading Act— Object of— Whether affects other 
rights.— Plaintiff ordered from T. & Co., 165 
Austrian Rough Boards of different 3 izes, The 
goods were shipped to Karaohi per S.S.“Gisela.” 
The bill of lading showed that the goods were 
consigned by T & Co. “ To order, ” and des- 
cribed the goods as “ 165 pieces white woods 
planks “ markod ” 025 imported by E. A. 
Nathani, Karachi, produce in Austria.” Added 
to the description are the words “ Not respon- 
sible for marks” printed conspicuously in violet 
ink. The Bill is endorsed in Blank by T. & Co. 
On the arrival of the ship at Karaohi, several 
consignment of white wooden planks besides 
that of the plaintiff were delivered to the Port 
Trust, which granted receipts showing that 
altogether 803 “ loose wooden pioces ” with 
“ marks various ” were landed. The plaintiff 
obtained the bill of hading in respect of his 
goods from the Bank on payment of the money 
due to the shipper, and oaused his name to be 
written on the baok of the Bill. On presenting 
the Bill, he obtained delivery of 162 planks 
bearing his mark, and was offered 3 more not 
bearing his mark. The plaintiff refused to 
take delivery of the three planks and sued the 
Port Trust and the ship for the value of the 
planks. Held, that by endorsing the bill of 
lading in blank. T. & Co., rendered it a nego- 
tiable instrument, and it could pass from hand 
to hand by mere delivery, so as to afieot the 
property in the goods, and that the plaintiff 
who obtained delivery of the bill aocompanied 
by an endorsement became the owner of the 
goods and was entitled to sue. Held, also, 
that, as owner of the goods, the plaintiff had 
open to him, under the Common Law, all the 
several forms of suit in tort. He could sue the 
Port Trust in “detinue” for wrongfully retain- 
ing the possession of the goods or for “ conver- 
sion” if they had given to any other consignee. 
The Bill of Lading Aot was intended to meet 
the case where the goods in respeot of whioh 
bills of lading purport to be signed, have not 
been laden on board, and does not affeot the 
rights suoh as those of the plaintiff. Held 
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also, that the object of inserting the proviso 
not responsible lor marks ” ie to prevent the 
bill of lading having its ordim-ry effeot of 
being evidence against the ship that goods 
marked as stated in the body of the bill were 
actually shipped, and it lies on the plaintiff to 
prove that the three planks bearing his mark 
were actually committed to the oustody of the 
Fort Trust or were delivered to some other 
consignee. THE KARACHI PORT TRUST v. 
ISMAILGI AIUEEJI, 3 S.L.R. 203 = 6 Ind. Gas. 

(26 )— Carriers by sea— Bill of lading, con- 
struction of —Boss oy fire— Liabilities of ship- 
owners for goods after being landcd-Ship- 
owners— Right to charge tor lading and wharf - 
ing.— Goods were shipped in the defendant s 
steamer, under a bill of lading wh.oh contained 
a clause protecting the chip-owners from loss 
occasioned by fire, and a further clause to the 
efieot that the goods “ are to be landed from 
e steamer’s tackle by the consignees a3 fast 
as the steamer can discharge, failing whioh the 
steamer s agents are to be at liberty to land 
them into godowns— the cost of lightorage, 
godown rent, eto., thereby incurred to be borne 
by the respective consignees.’' The steamer 

, 7. a "', ve . d destination on the afternoon 
of the li.h December, and at once proceeded 
to discharge ns cargo. It does not appear that 
notice of the arrival was given to the plaintiff, 
who was the consignee of the goods. On tho 
12th, the plaintiff applied for delivery, but was 
nformed that the goods had been landed into 
the godowns and delivery oould not bo given 
as they were covered up by other cargo. On 
the evening of the 12th, the godowns wore 
burned down and the goods destroyed. In a 
smt by he plaintiff for damages for short deli 

i' ‘ru d ‘e w tho defendant! wero ontitled 
uuder the bill of lading, for the speedy die’ 

oharge of tho steamer, to land the goods, and 
that a reasonable time for delivery not having 
elapsed before the fire, they were also protected 

from the loss oooasioned thereby, the goods 
being stHl in their oustody as carriers. Per 

9h 'P-° WD0rs ^ough entitled 

had bad DB n wha 'd°S u°!oss the plaintfff 

btaJa r.rX.TTf “• •— 

woro at lihnrfyr , \ ' i ' J Lbo dofendauts 

godown thev discharge tho goods into the 

godown, they wero also entitled to oharge 

wharlago dues. Lee Phee Chuan v 

SIM HOSSEIN 800RTY, 3 C L.R. 137, ' AS " 

~ BtU °f lading, exemption in— 
Shipping Company— Effect. — The obligation 
of a shipping Company to properly deliver the 
goods shipped With them, uuder a bill of 
adiug, is subjeot expressly to tho condition 
inserted in the bill. Loss of the goods shinned 
under a bill of lading, containing the words 

8 ,0r oon 1 dition aQ d contents,” 
could not be reoouped from the shipping 

Company. Cutler Palmer and go. v the 
British India steam Navigation cti 

ltd., 28 c. 634 = 2 C.W.N. 423, " 


Bill of Lading— conchuled, 

LiabiHfcy of carrier for negligence. Effeot of 
conditions in. claiming exemption form liahil 
,fc y -See Carriers, 4 M.L.T, 110 = 32 M qk 

-18 M.L.J. 497 = 1 Ind. Cas. 977. 95 

Provision in the, as to exemption of carriers 

* ro 2? pff0ofc ot ~~ s ™ Carriers, l M 

L.T. 387 = in M.L.J. 573 = 30 M. 79. 

See Carriers. 6 B.H.C.O C. 71, 22 W.R 39. 
Delivery of cargo not conditional on pav.' 

ment of froight—Insolvenoy of charterer— Right 
o( Captain of ship tc retain cargo for freight 
du c—Sec CHARTER PARTY. 2 M.H.C, S8. ? 

See Evidence— Miscellaneous docd 

ment. 4 B.H.C. O.c. 169. 

See STAMP Act. 1899, S 3. 2, 7, soh I art 
47-A, 30 C. 565. * arfe * 

Bill of Lading Act. 

R °m ‘ fi il S r BI q L q ° F L adinq - 3 8.L. 
K. 203 = 6 Ind. Cas. 848. 

Bill of Sale. 

(D— Bill of sale— En iorse ment — Act XIV of 

ZS-SS. s, 15— Suit under— Registration — Onus. — 

T“® Plaintiff executed a bill of sale of a moiety 
of her mourasi tonuro and an ijara vatta of the 
other moiety, in favour of Mr. Wise. Oa the 
strength of tho bill of sale and pit 'a, Mr. Wise 

* d9feDdant under s. 15, Act XIV of 
i«5J, for possession of tho property in dispute, 
but it was dismissed, whereupon Mr. Wise 
returned tho document to tho plaintiff with an 
ondorboment under his signature in these words, 

returned, no claim.” The plaintiff brought 
tne prosout suit to recover possession of the said 
property. The defendant set up in his defence 
that the plaintiff had no right to sue lor a 
raoioty of the property, in consequence of the 

* C * ^ ,S0 • that tho endorsement of 
tho deed of s*lo “returned, no olaiui” was not 
admissib.e in ovidenoo. as tho same had not 

oen regiaterod. Held that the entry was only 
evidence that the trausaotiou was iuohoate and 
not haal. ns tho same hud not been registered, 
and that tho onus was on the defendant to 

purohase - GIRISH CHANDR A ROY 
ClIOWDRY V. SRIMATI AMINA KHATUN, 

230. R*' APP * B * (l B L R ‘ F * B * 59, 11 W.R. 
n ** ,nd ? Lft ' v Sal ° b y veudor without 

possession— Purchaser not entitled to sue in 

ejoot ment Inteution to sell mere right of entry. 
Aun p’°" puroh,lset ’ s rights — See VENDOR 

and i urchaser— Possession, 6 B. S80, 
Bills in Couneil. 

r rt n« n -i trUC Au° U T^ f Aot — Debates in Legislative 
s > BlB * whet her may be referred to — 

I p t T ‘iq^ tes ’ Construction of, is b. 133 

— l ,o . lyya, 42. 


Binna Gotra Sapindas. 

w i!^ DdU £*"7“ luLeritanoe — Samanodakas, 
imnAK™ Conflict between Samauodakas and 

? hmua 9° tra sap rwias— Priority— 

See Hindu Law— Inheritance, 10 B. 87». 
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Biraja home ceremony. 

Whether usual in case of minors— See HINDU 

Law — Religious Endowment, 7 C.W.N. 

145. 

Birbhura. 

Ghatwali tenure South of Bhirbum, nature 
of — Liability for predecessor’s debts — See 
Ghatwali Tenure, 5 C. 389 = 4 C.L.R. 583. 

Birt. 

(1)— Birt or Birt-Zamindari—Oudh Taluk- 
dar— Rights of person holding under it. — In 
Oudh, birtias who oould show themselves to 
come with the benefit of the policy of the 
Government announced in the Oiroular known 
a9 the Record of Rights Circular, No. 2 of 1861 
—namely, that the Chief Commissioner is 
dearly of opinion that the birtias who were 
found in direot engagement with the State at 
annexation, or who have uninterruptedly held 
whole villages on the terms of their pottahs 
■under the Talukdars, must be maintained in 
the full enjoyment of their rights, in suoordi- 
nation to the Talukdars — acquired, upon the 
annexation of Oudh by the British Government, 
absolute under-proprietary rights as against the 
talukdar in the villages in respeot of which the 
birt had been oreated. RAJA MAHaMBIAD v. 

Murad Bakhsh, 9 Bom. L R. 831 = 11 CW. 
N. 931 = 6 C.LJ. 693 = 17 M.L.J. 400 = 4 A L. 
J. 737 = 2 M.L.T. 402 = 10 O.C. 318 = 29 A. 708, 
P.C. = 34 I. A. 142. 

Meaning of — Registration of birt deed — 
See Registration, 8 Ind. Cas 725. 

See Small Cause Court, Mofussil, 
Jurisdiction of— General, 32 P.R. 1877. 

Birth. 

(i ) — Date of — Amount of proof. — In India it 
is difficult to prove faots such as the date of 
birth, after a lapse of many years, and it is un- 
reasonable to require such a class of evidenoe 
as will justly be demanded in England. But 
the evidence must be such as to carry reason- 
able oonviotiou to the mind. NAWAB Shah 
V. Nanhi BEGAM, 9 Bom. L.R. 80 = 11 C.W. 
N. 130 = 5 C.L.J. 4 = 1 M L.T. 429 = 17 M.L.J, 
32 = 29 A. 29, P.C, = 34 1 A. 1. 

See Evidence —Hearsay Evidence, 
13 C. 42, 20 C. 758. 

‘Birt’ tenures. 

See Land Tenure— In Bengal, 6 C. 218 
= 6 C.L.R. 146 = 7 I.A. 17, P.C. 

Right of pre-emption on oreation of — See 

Pre-Emption— Right To Pre-empt, 8 O. 
C. 121. 

Biswadar, 

See CESS, 2 Agra 325. 

Blacksmith. 

Inam granted as emolument to village — 
Limitation or prescription by adverse possession 
in case of proceedings regarding — See JURIS- 
DICTION of civil Courts, 21 M. 134 = 7 M, 
L. J. 196.: 


Blank paper. 

Signing a — Authority to engross on the 
paper — See DEED — CONSTRUCTION OF 
Deeds, 6 C.W.N. 329. 

Blank spaces. 

Alterations and erasures — Presumption- 

See Will— Miscellaneous, 16 B. 652. 

Blank stamped paper signed by party. 

Stamped paper signed in blank — Liability 
of obligor — See ESTOPPEL — ESTOPPEL BY 
CONDUCT, 5 C. 39. 

Blindman. 

See Will— Attestation, 16 C. 19. 
Blindness. 

When a disqualification — See HINDU Law 

—Inheritance, 1 B. 177 . 

. See Hindu Law — Inheritance, 1 B. 
557, 2 B.L.R. F.B. 103 = 11 W.R. O.C. 11. 

See Malabar Law — Joint Family, 12 
M. 307. 

Malabar Law— Disqualification for offioe of 
Karnavan — See MALABAR Law — JOINT 

Family, 15 M. 483. 

Board Circulars. 

(11— 4— IX para, 27— Rule 38 of the Judicial 
Commissioner's Court— Application for copy — 
Copy to be sent by post— Deduction of time for 
obtaining copy— Limitation Held , that, where 
a person applies for a copy to be sent by post, 
he is entitled to have his wish complied with, 
and if, instead of complying with his request, 
a DOtioe is posted on the board to the effect 
that the copy is ready, and that, if the appli- 
cant comes within any reasonable time from 
the dat6 of his application to make inquiries, 
he is entitled to have the time, up to the 
delivery of the oopy to him personally, deduoted 
from the period of limitation for filing his copy, 
Mussammat FATIMUNNISSA v. AJMAD ALI 
Khan, 8 O.C. 150. 

Board of Examiners. 

(1) Duty of t for pleadership examination t 
on application by a candidate.— Where a candi- 
date applies, to the Board of Exominers for 
pleadership, to be allowed to present himself 
for the examination, the Board, for the time 
being, should form its own opinion as to the 
fitness of such applica-ut, and should not rejeot 
his application on the mere ground that a 
previous application by him in some past year 
had been rejected. In such cases, it is com- 
petent for the High Court to order the Board 
to consider his pr63ent fitness for admission, 
and, if satisfied that he possessed the qualifi- 
cations prescribed by the ruie3, to allow him to 
present himself for the examination. In the 
matter of RUDRA NARAIN ROY, 28 C. 479* ZL 

Pleadership examination — Board of Exa- 
miners — Standard of marks required for pass 
certificate raised without notioe to candidates 
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Bombay Coasting Yessels Act. 


— Application by unsuccessful candidates for 
revision of list of successful candidates — See 

Ple,' dership examination, 9 A. 611, F.B. 

= A.W.N. 1887, 148. 

Board of Revenue. 


Application for sanction to institute suit — 
Proof of control of Board of Revenue not 
necessary — See ACT XX OF 1863, e. 18, 26 M. 
166. 


Buies framed by — in furtherance of Aot I 
of 1891 not ultra vires — See ACT I OF 1894, 
s- 55, 30 C. 36 = 7 C.W.N. 249. 

See Ben. ACT IX OF 1847, ss. 1, 6 , 14 C. 
67, F.B. 

See Ben. act XI of 1859, s. 5, 5 E.L.R. 
135 = 13 W.R. 381. 

Rule o', regarding assessment of haths 
ultra vires — See BEN. ACT IX OF 1880, s. 4, 
5 Ind. Gas. 254. 


See Mad. ACT I OF 1876, s. 7, 26 M. 389. 

Powers of— to interfere, in revision, with 
orders of Assistant Collector in execution under 
Aot II of J 901 — See U.P. ACT II OF 1901 
as. 177, 185, A.W.N. 1905, 119 = 2 A.L.J. 33l! 

Letter from, showing that jagirs are resum- 
able on the death of grantee — Admissibility 
in evidence — See EVIDENCE ACT, 1872. ss. 13 
65, 66 (2). 7 C.L.J. 90. 

Authority from— to Colleotor to raise loan 
on mortgage— Power of Collector to delegate 
the authority — See GUARDIAN AND WARDS 
ACT, 1890, s. 23, 3 C.L.J. 165. 

590-17 U I R A S 40 CTION ° F CIVIL C0CRTS ’ 17 °- 

See right of occupancy— miscella- 
neous, 18 P.R. 1895. 

Boats. 


See BOM. ACTXIX OF 1838. 

Bombay Disputes. 

Headman of village— Acts of, to bind co- 
sharers— See Principal and agent— ah 

THORITY OF AGENTS, Agra, F.B. 3l = E(L 
187 4 f 23* 

Bombay District Municipal Act. 

See BOM. ACT VI OF 1873. 

See BOM. ACT III OF 1901. 

Bombay District Municipal Act Amendment. 

See BOM. ACT II OF 1881. 

Bombay District Police Act. 

See BOM. ACT VII OF 1867. 

See BOM. ACT IV OF 1890. 

Bombay Hereditary Officers Act. 

See Bom. Act XI of 1843. 

See Bom. ACT III OF 1874. 

Bombay Hindu Heirs Relief Act. 

See BOM. ACT VII OF 1866- 

Bombay Insolvent Traders Act. 

Sec Bom. act XXVIII of 1865. 

Bombay Irrigation Act. 

Sec Bom. act VII of 1879. 

Bombay Joint Police Officers Act. 

See Bom. ACT XV OF 1855. 

Bombay Land Record of Rights Act. 

See BOM. ACT IV OF 1903. 

Bombay Land Revenue Code. 

See Bom. Act V of 1879. 

Bombay Legislature. 


Hire of Bofits Damages — Liability of bailoo 

— See Negligence, 2 Hyde. 79. 

Higbt of way for boats in the rainy eeason 
—Extent of right— Analogy to right of way 
over land Direction of right — See PRESCRIP- 

tion-easements— Way, right of, 7 c 

145 = 8 C.L R 375. ’ * 

Bohra Brahmans. 

Custom among Bohra Brahmans of adopt- 
mg s'ster s son— See Hindu Law— ADOPTION 

14 A. 53 = A.W.N. 1891, 222. 

Bombay. 


See Possession— General 

P.J. 1880, 57. 

Bombay Abkari Act. 


2 B. 299 = 


See Bom, act V of 1878. 
Bombay Adultery Act. 

See Bom. act II of 1845, 

Bombay Cantonment Act. 

See Bom. act III of 1867, 
Bombay Civil Courts Act. 

See Bom. Act XIV of 1869. 


Power of, to amend the Probate and Ad- 
ministration Aot, 1881, providing certain class 
of appeals to go to the Distriofc Court— See 

BON- AC* S1Y of 1869, a. 16, 10 Bom, L. R. 
924 = 32 B. 634. 

Bombay Levy of Haqqs, Etc. Act. 

See Bom. act XX of 1339. 

Bombay! Local Boards Act. 

See Bom. act I OF 1 881. 

Bombay Local Funds Act 
See Bom. act III OF 1869. 

Bombay Minors Act. 

See bom. ACT XX OF 1S64. 

Bombay Municipal Act. 

See Bom. Act II of 1865. 

Sec Bom. Act in of 1872. 

Bombay Municipal, City of, Act, 

See BOM, AOT III of 1989, 

Bombay Port Trust Act. 

See Bom. Act I of 1873. 

See BOM. ACT VI OF 1379. 
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Bombay Presidency. 

Manu, Mitakshara and Mayukha, how far 
authorities in Bombay Presidency — See HINDU 

Law-authorities, 2 B. 388-7 I. A. 112 . 

Bombay Revenue Jurisdiction Act. 

See bom. Act X of 1876. 

See Bom. act XV of 1880. 

Bombay Salt Act. 

See BOM. ACT VII OF 1873. 

See Bom. ACT II OF 1890. 

Bombay Salt Duties Act. 

See BOM. ACT XVI OF 1844. 

Bombay Suits Act. 

See BOM- ACT XVI OF 1838. 

Bombay Survey and Settlement Act. 

See BOM. ACT I OF 1865. 

Bombay Town Duties, Abolition of, Act. 

See Bom. act XIX of 1844. 

Bombay Tramways Act. 

See Bom. act I of 1874. 

Bombay University Act. 

See BOM. act XXII OF 1857. 

Bombay Yillage Police Act. 

See BOM. ACT VIII OF 1867. 

Bona fldes. 

(1) — Bona fide claim. — The fact that a person 
adds on 10 an honest claim based on a substan- 
tial foundation, a olaim of a disputable charac- 
ter would not go to show that the whole claim- 
is not brought in good faith and, in the plain- 
tiff's estimation, with some proepeot of sucoess, 
so that it could not be said that the claim is 
not a bona fide one. PROBODE CHUNDER 
MULLICK v, M. DOWEY, 14 C. 695. 

(2) — Meaning of , in its legal acceptation — 
Purchase from childless widoio. — Good faith in 
its legal sense means much more than mere 
absence of bad faith. A purchase from a 
ohildless widow, who sells without sufficient 
necessity, cannot be said to be made in good 
faith. Nothing oan legally be said to be done 
or believed in good faith which is done or 
believed without due oare or attention. If a 
purchaser from a widow aud of a purchaser 
from such a purchaser does not satisfy himself 
as to her right to sell he does not act with due 
oare or attention in the matter and therefore 
does not act in good faith. RAM DHONE 
BHUTTACHARJEE V. ISHANEE DABEE, 

2 W.R. 123. 

( 3) _ Passing of money between parties— Test 
of bona fides.— The mere fact of the passing of 
money from one to another does not constitute 

0. II— 31 


Bona fidei— concluded, 

suoh a transfer of interest as would indicate 
bona fides. Brojo Lall 8ANDYAL v. BHOBO 
SOONDUREE DEBIA CHOWDHRAIN 17 W.R. 

499. 

(4 ) — Mortgage deed — Attestation by Registiar 
—Proof by witnesses —k finding that a mort- 
gage-deed has been attested by the Registrar of 
Deeds, and proved by witnesses, is sufficient to 
prove the b'na fides of the deed. MOORUL 

Singh v. Mohun koer, 9 W.R. 167. 

(5) — Motion not bona fide — Effect.— Where a 
motion is not bona fide, the party moving can- 
not benefit by the Court’s action upon it. 
BHAROTEE Debea v. Kurroona Moyee 
DASSIA, 10 W.R. 229. 

(6) — Condition in bond for money lent — 
Right of suit . — An agreement to put a party 
in possession of oerbain lands if default be made 
in the payment of money lent does not preolude 
that party from suing for the money lent if he 
eleot to do so. ANNASAMI V. NARAYANEN, 2 
Ind. Jur. OiS. 12. 

Bond. 

See Instalment bond. 

(1) — Contract — Bond — Agreement to re- 
linquish portion of claim on payment of certain 
sum within specified time — Right to claim entire 
amount due under bond on obligor failing to fulfil 
condition . — Where it was admitted that the 
full sum specified in a bond was aotually due, 
the faot of the obligee having, on condition of 
the payment of half the amount by a certain 
day, agreed to remit his claim lor the other 
half, oould not affect his right to recover the 
entire sum due on the defendant failing to fulfil 
the condition. VENGAPPAIYAN v. RAJAPAI- 
YAN, 1 M.H.C, 208. 

(2) — Lease from obligor after execution of bond 
— Collateral security — Right of suit. — Where, 
subsequent to the execution of a bond, plaintiff 
takes from the obligor an ijara and a durijara, 
and exeoutes ijara kubooleuts, agreeing to 
accept payment of the bond by setting off the 
rents due on the kubooleuts, and arranging 
that at the end of the term of the ijara, 
accounts should be settled, neither party being 
free to put an end to the lease ; Held that, till 
the termination of the lease, plaintiff oannot 
sue on the bond. DYA CHAND OSWAL v. 
MOOKTEDA DABEE, 13 W.R. 24. 

(3) — Bond-debt — Suit by representatives of 
original bond-holder — Limitation . — In a suit 
to reoover a sum of money alleged to be due on 
a bond, and brought by the representatives of 
the original bond-bolder against a party to 
whom the obligor's estate has descended by 
inheritance, held that the plaintiff’s right of 
suit first arose from the time when the debt 
became due under the terms of the bond. 

Rajkristo Singh bahadoor v. horo 

SOONDUREE CHOWDHRAIN, 13 W.R. 313. 

(4) — Bond— Operation suspended until dis- 
honour of hundi — Effect on nature of instru- 
ment . — An instrument, whioh is in the nature 



483 


THE ALL INDIA DIGEST, 


484 


T ?nd —continued. 

of a bond, is not tbe less a bond because it 
does no* come into operation unless and until 
tbe hundi, in respect to which it is passed, has 
been dishonoured. In a suit on a hundi for 
tbe reoovery of monev, plaintiff claimed interest 
at a certain rate on the amount of (he hundi , 
and produced in support of the claim for 
interest, an unstamped dooument which was a 
receipt passed by the defendant and containing 
an agreement on his part to pay interest at a 
certain specified rate. The Court held that 
this document, was in the nature of a bond and 
required to be stamped as suoh before it oould 
be admitted in evidence. LAKSHMANDAS v. 
RAMBHAU, 20 B. 791. 

f5) — Bond— Denial of execution by defendant 
— Suit before specified time — Where a defend- 
ant denies tbe execution of a bond, and plaintiff 
sues for payment before the specified time, the 
suit cannot, be maintained. 8UJEEWUN 
8INGH v. RUNPAL 8INGH, 10 W.R. 331. 

(6) — Obligor fraudulently withholding deli- 
very of br.nd after receipt of money — Obligee's 
right, to sue for refund of money . — If an obligor 
fraudulently withholds delivery of a bond wbioh 
has been executed within a reasonable time 
after receipt of the monoy, the obligee has a 
right to sue for the return of th^ money before 
the time fixed for payment. SREEMUTTEE 

pearee Monee Dossee v. Thakoor Doss 
Dutt. 21 W.R. 443. 

(7) — Suit by obligee against some persons 
jointly liable to him— Bond taken from other 
persons liable for share due by them — Effect of 
such bond on joint liability and on right to 
contribution inter se. — Where an obligee sues 
some of tbe persons iointly liable to him under 
a bond, and takes another bond from tbe rest 
for what be considers to be their share of the 
debt, he does not disoharge the latter from 
their liability to contribute according to the 
shares in whioh they are liable among them- 
selves, nor does his transaction with them 
(they not being sureties) destroy tho joint liabi- 
lity. 8HUSHEE MOHUN PAL CHOWDHRY V. 
RAM KOOMAR KOONDOO, 22 W.R. 193. 

(81-— Money raised on bond paid for debt due 
by stranger— Inability of stranger to person exe- 
cuting bond . — The fact that the money raised 
on a bond is used to pay a debt duo by a third 
party does not make the latter liable to the 
party wboexeouted tbe bond, unless this party 
joined in the bond at tho request of the third 
party or of Rome one acting under his authority. 

Gour Ktshore Dutt Chowdhry v. Ozeer 

ALI, 24 W.R. 99. 

(9) — Oiv. Pro. Cede, ss 268, 274— Sale 
of mortgagee's interest in a hypothecation-bond . 

— Where the interest of the mortgagee in a 
hypothecation- bond, by which certain land was 
made security for tb9 debt, wag attaobed under 
s. 274. Code of Civil Procedure and sold, the 
fact that tho bond was not algo attaobed as a 
debt under 8. 268 is no bar to a suit by the 
purohaper of the bond. SAMI v. KRISHNASAMI 
10 tf . 169. 


Bond — continued . 

GO)— Hypothecation bond fraudulently alter- 
ed— Suit to enforce lien.— Where the obligee 
of a hypothecation-bond fraudulently made a 
material alteration in it by inoreasiDg the 
extent of the property hypothecated, a suit 
brought by him for the reoovery of tbe money 

due on suoh bond bv sale of the increased extent 

of land, was held liable to be dismissed in the 
form in whioh it was brought, inasmuch as the 
bond on which he based his suit had to be 
rejected, being a forgery, and it was unneces- 
sary to cooeider in suoh suit whether ho was 
entitled to any and what relief as regards bis 
olaim for money. GANGA RAM v. CHANDAN 
Singh, 4 A. 62. [Appr. % 35 P L.R. 1901* 
Cons. % 9 M. 399, F.B., 25 A. 580, F. B =' 
A.W.N. 1893, 122 ] 

(11) — Presumption of payment of bond— Par- 
lies between whom presumption is raised.— The 
general presumption of payment of a bond, 
arising from its possession by the obligor, has 
much less force when raised between the 
debtor and tbe purchaser of the debt at an exe- 
cution-sale, than when raised between the 
original oreditor and tbe debtor. DEBENDRA 

Kumar Manuel v. rup Lal Dass. 12 C. 

946. 

(12) — Stipulation in bond— Payment— Evi- 

dence. Tbe stipulation in a bond that pay- 
ments are to be evidenced only by an endorse- 
ment on the back of it or by receipt, is objec- 
tionable and ought not to be enforced : and the 
Court may receive oral evidence to prove pay- 
ments whioh are not so evidenced bv endorse- 
ment or receipt. NARAYAN UNDIR PATIL v. 
MOTILAL RAMDAS, 1 B. 43 (5 M.H.C. 451, 

Bom. Sp Ap. 439 of 1872, 1 N. W. P. 146, 
A Ppr.) [F. t 3 M.L.J. 9, 3 Ind. Cas. 291,] 

(13) — Contract— Execution of bond under 
misapprehension— Failure of consideration — 

Suit on bond— Maintainability,— The plaintiff 
sued on a bond for Rs. 67,000 obtained from 
the defendant, a zemindar, in the following 
manner. In July, 1864, the late Zemindar 
died leaving throe widows but no issue, and, 
in September 1864, tbe Government, with the 
consent of the widows, reoognized tho defond- 
an , who was then a minor, no successor to hia 
step-brother, the deceased Zemindar. The 
widows afterwards beoame dissatisfied and. in 
December 1866, executed a bond in plain- 
ill s favour, by the terms of which they bound 
themselves to prefer suits and claims with a 
view to obtain possession of tho Zemindari cn 
heir own account by ousting the minor, and 
the terms upon which tbov agreed to take this 
action were these Tho plaintiff was to con- 
uct the suit entirely at his own expense and. 
as soon as the Zemindari should bo banded 
°y e . r fc .° w ‘dows, thoy were to pay tbo 
Pj-ntiff one lac of rupees out of tho income 
° be estate as a reward for his pecuniary and 
other services in assisting them to obtain it ; 
ogother with a moiety of the savings whiob 
he Court of Wards might have efleoted during 
the management of the estate, whioh estate 
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the plaiutiff was moreover fco keep under his 
own management, by appointing an agent to 
superintend it, until the widows should have 
redeemed it by the payment of the lao of 
rupees promised ; failing in whioh, the widows 
bound themselves and heirs to make a lump 
payment out of their own funds to the plaintiff 
of one lao of rupees with interest, together 
with a moiety of the Court of Wards’ savings. 
Accordingly, in September 1868, tho plaintiff 
brought a suit in tho name of the senior widow 
against the Collector for the Z*mindari, and, 
the minor, ou attaining majority, w\s made 
•the seoond defendant in the suit by the plain- 
tiff. Before tho day fixed for the final hearing 
of the suit, the widow proposed a compromise 
with the seoond defendant on the terms that 
the widows should have three villages and that 
the second defendant should settle the present 
plaintiff’s “ small ” account. A razinama to this 
effect was drawn up and the young Zamindar 
(seoond defendant) was persuaded, by threats 
of ruining him with litigation, if he did not 
oomply, to sign it. and to give a note of hand for 
Rs. 62 000. The razinama was on presentation 
rejected by the Court, the suit proceeded to 
judgment and decree, and, at the time the 
present suit was brought, was under appeal. 
The Civil Judge found that tho bond was 
obtained under undue iofluenoe and by threats, 
and that the defendant received no consideration 
for it. The suit was aooordiugly dismissed. 
Held, on appeal, that, without dissenting from 
the judgment below on the ground of vicious 
grounds of determination of the defendant’s 
will, the judgment of the Court might be put 
on different grounds ; that the oontraot was 
made with the woman ; that there wa3 a pro- 
mise to pay this sum to the plaintiff whom she 
believed to be her creditor ; that, in pursuanoe 
of that arrangement, the document was given. 
The cause of giving it wa3 tho compromise of 
the suit. That cause had wholly failed. It 
was a oase therefore of suing for the money 
which, if it h ad been paid, the defendant oould 
have recovered [Ob causam datorum)% CHIDAM- 
BARAM CHETTI V. MUTHUVIRA PUCHAYA 
NAIKAR. 7 M H.C. 83, affirmed on appeal, 
13 B.L.R. 509, P.C. =22 W R. 148 = 1 I A. 241. 

(14) — Presumption — Bills of exchange — Mort- 
gage-bond — Novation — Collateral security 
Where a person, who is indebted on certain 
bills of erohange aooepted by him, gives a bond 
for securing payment of the whole amount 
with interesc, by instalments, the fact that the 
bills were not to be given back until all the 
instalments should be paid, raises a presump- 
tion that the bond was only intended to be 
a collateral security, and not a substitution 
for the obligation arising from the bills of ex- 
change. Suoh a presumption may be impli- 
edly rebutted by other ciroumstances. RADHA 
GOBIND SHAHA v. THE BANK OF BENGAL, 

2 G.L.R. 369. (Weston v. Foster. 2 Bing. N.C. 
693. Cited.) 

(15) — Instalment ■ bond — Suit . for realization 
of money under decree — Limitation . — Where an 
agreement is entered into to pay off money 
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due under a decree by monthly instalments, 
eaoh monthly instalment, beoomes a sepa- 
rate cause of aotion, and limitation applies 
to each instalment separately. Where a 
decree-holder, after taking out execution, 
aooepted from his judgment-debtor an instal- 
ment-bond covenanting to pay a fixed gum 
monthly for a oertaiu period and providing 
that, if within that period two oonseoutive 
instalments remained unpaid, the judgment 
creditor should have power to oall for payment 
of the whole amount due undor the boud, and 
i to prooeed against any of the debtor’s property 
in satisfaction, held that, on the judgment- 
debtor’s failure to pay five oonseoutive instal- 
ments, it was not imperative on the deocee- 
holder to sell them up at ouoe ; but he might, 
if he chose, reoeive payment month by month, 
and that non-payment of instalments was a 
constantly reourring oause of aotion. operative 
within a limit of three years. MUSSAMAT 
KHEDU v. Kalu SAHU, 3 B.L.R App. 112 
*12 W.R. 71. 

(16) — Limitation Act, XIV ot 1359, s. 1 , 

' els. 10, 16— Simple bond payable by instalments 
1 — Covenant to pay entire sum on default in pay- 
| meat of single instalment — Accrual of cause ot 

action. — Where a simple bond payable by in- 
stilments contained a condition that, on default 
in tho payment of a single instalment, the 
whole prinoipal sum seoured by the bond 
immediately beoame duo and recoverable with 
interest, the oause of action for a suit upon the 
bond arose at the time of failure to pay the 
first instalment, and the suit was governed by 
cl. 16 and not by ol. 10 of s. 1 of Act XIV of 
1859. KARUPPANNA NAYAK v. NaLLAMMA 
NAYAK, 1 M.H.O. 209. 

(17) — Bond for payment by instalments — 
Default — Suit— Limitation. — Qacere, whether 
a suit on a bond for payment oy instalments, 
with a clause making the whole amount pay- 
able oq default in payment of any instalments, 
must be instituted within 3 years from the 
time of the first default. Payments made and 
aooepted afterwards may operate to waive the 
effeot of a default, and to restore the provision 
for payment by instalments. HULLODHUR 

Bengal v. M.r.o.s. Hogg, l W.R. 189. [F., 
5 W-R. 45.] 

(18) — Payments by debtor under an instalment- 
bond— Appropriation by creditor — Cau e e of 
action— Endorsement without signature— Valid. 

— Where thereis nothing to showchat a payment 
made by a debtor is for any particular instal- 
ment under on a bend exeouted to his oreditor 
or that it is to be credited for any particular 
part of the general debt, it is open to his 
oreditor to credit suoh payments made by 
him (debtor) in one year to a previous year. 
Such a payment is an acknowledgment suffi- 
cient to give the obligee his oause of aotion. 
An endorsement without signature oannot be 
deemed a written engagement whioh oould be 
registered within the meaning of ol. 10, s. 1, 
Act XIV of 1859. SHUNBOO CHDNDER SHAHA 
V. BARODA 800NDEREE DEBEA, 3 W.R, 43. 
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(19) — Instalment-bond given for decree amount 
— Suit on bond.— On the 4th August, 1864, A 
obtained a decree for money, without interest, | 
against nine persons. In execution of the decree] 
seven cut of the nine judgmentdebtora filed an 
instalment- bond, with A’s oonsent. The deoree- 
holder not having taken proper steps, the appli- 
cation for execution was struck off on the 5th 
July, 1867, the date on whioh the instalment- 
bond was filed. On the 27th June, 1870, the 
deoree-bolder A again put in an application for 
execution and the application was dismissed as 
barred by time. In a suit brought by A for the 
recovery of the amount due on the instalment- 
bond against seven of the judgment debtors 
who were parties to it, held that the suit was 
maintainable. ASHIAHARI CHOWDHRY v 
Jageswar Kumar, 6 B L.R. App. 32 = 14 


(20)— Bond payable in instalments— Election 
Limitation.— In a suit brought in 1873, for 
pnocipa! and interest due on a bond executed 
in 1850, by which the debt was pavable by 
eight annual instalments, on failure of any one 
of which the whole amount was to bo payable 
on demand, where it appeared that no inof.al- 
ment was paid, and the plea of the defence was 
that the suit was barred as three years bad 
elapsed from the date on which the last instal- 
ment became due, held that the usual clause 
that on failure to pay oue instalment the whole 
amount shall bo payable on demaud, cave a 
mereeleotion to plaintiff by hie aot of converting 
the obligation into a different one; that that 
election was never exercised, and that the 

of°a U ^hr h COnt, rT d ° n ° 8eourln R the payment 
of a debt by instalments as to all of which the 

aotion had long been barred ; and that it was 

unnecessary, therefore, to consider whether, in 

the present case, "on demand” must not be 

at which thn COldi T ‘° itS meaDiDg at th£ ' P«iod 
at which the words wero written. ETHAMU- 

KALA SUIiB.-MMAH v. RAGIAH, 7 M H C. 293. 

l9\)-lnstalmtnt-bond-Whole amount be- 
coming due on default m one instalment -Acre, / 
ance after default- Waiver of condition .-Who,] 
a sum of money is payablo under a bond by 

instalments with a condition that, on default 

h D0 iUalalm0Dt ' lh0 amount 

but the oht °“ e e dUe ' aUd d ° faUlt ia ra ^0, 

but the obligee subsequently accepts payment 
ol one or more sums as an instalment or 

lnoo“ ^n DtS aU ° UI ' der tbe bond - 6Uch aocept- 

V 10 a waiver 01 a condition of 

whinh U b e A and PUtS an end t0 tho oatiso of action 

which had accrued, so i hat tbo bond is set no 

again as a bond payable by instalments, and no 
oause of notion under tho condition arises until 
some fresh default is made iu the payment of a 

subsequent instalment, 8lU Kat\ Papwima 

ROW OAHU v. TOLETI 

198] [Appr., 12 M. 192 ; R., y M . GJj 2Q B 
m>~ Condition of payment by instalments— 

VudBUmd . a i° <- ,Dstalnieut u Pon a bond 

cotdilicctd that upon such a default tho 
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whole amount of the bond should become 
due, tbe acceptance on the part of plaintiff of 
payment of suoh instalment, as also of several 
subsequent ones : reverted the parties to the 
old arrangement for payment by instalments 
or made a new one to the same effeot, and that 
the penalty occasioned by tbe first default 
could not be enforced. Gyae CHDND v 
JAWABUR, 2 N.W.P. 88. [*\, 6 A. 289.] 

(23) - Act XX of 1866. s. 53-Procedure— 
Jurisdiction. The obligee of a bond speoiallv 
registered is entitled, on production of the 
obligation and agreement, to a deoree for the 
amount due, and the Uourt has do jurisdiction 
to alter the terms of the deed, e g., to deolare 
that suob amount shall be paid by instalments 
instead of all at onoe. KHETTRA MOHAN 

= 13°W H. 252 SHBEHARI EAB00 ’ 5 BlL R * *87 


(24 )— Bond payable by instalments— Stipula- 
tion to pay double the a?nount ol debt in default 
of any instalment- Penalty. - A stipulation in 
an iustalmenfc-boDd by whioh, on default of 
payment of any ono instalment, double the 
entire amount of tho debt is to become pavable 
at onoe. is in the nature of a penalty. j'oSHI 

ieQ LIDAS v ‘ KoLE DADA arhesang, 12 B 

S5o. 

(251— Bond-Registration— Evidence. — The 
mere circumstances of a bond not being register- 
ed is not sufficient by itself to oounterbalanoe 
the evidenoe if it is generally satisfactory 
p”"™' 1,1 the validity of the bond. GANGA 

1« W R?80 LAL ’ 9 B L R «6, P.C.- 

m)— Agreement by plaintiff to advance 

ZZ’'l °l C ! e,e ”‘ lant i 0 r <'-over defendant’s pro- 
perty by li. I gallon— Intrue recital of cash pay- 
ment ,n bon'i-Righ! to recover money actually 

'' J in:acsl — Where it was 
found that tbe consideration lor tho bond in 

quest. °u was not paid to tho defendant in cash, 

hut that monies wore advanced by plaintiff to 

vanous persons on behalf of the defendant to 

field th t r e ? efec n ant,a P r °P ec, y b.v litigation, 
held, that plaintiff was onutled to recover the 

amounts actually advanced for and on behalf 

o. be defendant; and that, as the recital of 

Dlaiiitiff y - n0Ut t aiadC ‘ U tb ® bo,ui was untrue . the 
p aint ffis not entitled to recover the higher 

defa.fi "f P^vided therein in case of 

, 01 P rinoi P«I 'fi'd interest. 

ilLENAKSI A\EE v. ANDI NABAN, 10 M.L.X. 

S houl ‘ rt nd ° rS - T- n . t P ’ 1 ' the b(ilnnc * due 

in! 69 ' Ca>l V troated as assignment cf bond — 

tto Ln l h . ,# he b * Uuo ? should bo paid into 
. son ’ ‘''porates as an assign- 

NAirr * SAI H IaN ^ THa PILLAI v. DORASWAMY 

Sio^a if* r d r C ^ 9 A 212 * (3 ° M * 75 = 1 M.L.T. 
yid = 16 M.L.J. 654, F.) 
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Bond— continued. 

(28) — Suit for money on bond praying for 
decree for sale of mortgaged property— ‘Suit filed 
three years after money became repayable — 
Limitation, — A suit for realization of money 
due on a bond by a decree for sale of the pro- 
perty mortgaged by the bond was held not 
barred, though brought later than three years 
from the time when th9 money became re* 
payable and was not re-paid. MUSSAMUT 
Choharo DNAMIN v. CHUMUN LALL alias 
CHUMARI LaLL, 21 W.R. 183. 

(29) — Bond-suit — Plea of satisfaction from 
purchase money of property sold to plaintiff by 
defendant — Plaintiff impeaching sale as bad 
— Question as to nature of sale to be tried in 
suit. — Where in a suit on a bond, defendant 
answers that the amount should be satisfied 
out of the purohase-money of property sold to 
plaintiff, and the latter claims to avoid the sale 
as bad. Held that the Lower Courts are bound 
to try the question in this suit. MOHUN 
SENEE V. BAHADCOR SINGH, 18 W.R. 394. 

(30) -- Bond suit- •Decision based on solehnamah 
whereby creditor obtained land in lieu of money 
— Nature of suit not changed — S. 27, Act XX Ilf 
of 1861. — Where the original suit was for money 
on a bond, the faot of its having been deoided on 
a solehnamah by which the oreditor obtained 
land in lieu of money does not change the 
nature of the suit with reference to s. 27. Aot 

XXIII of 1861. Talun Bibee v. Tenoo 
BIBEE, 15 W.R. 63. 

(31) — Recital in bond— Barden of proof. — In 
a suit on a bond which recites the faot of due 
consideration having been paid at the time of 
execution, defendant denying the payment, de- 
fendant should prove his allegation. MANICK 

Lall Baboo v. Ram Doss Mozoomdar, 

10 W.R. 132 = 1 B L R. A C. 92. 

(32) — Creditor lending money on security — 
Principal and surety— Arrangement between. 
— A oreditor lending money on a joint bond or 
on several bends, exeroning the right whioh he 
possesses to resort to all his security till the debt 
is re-paid, is not fettered by any arrangement 
between the principal and the surety or sureties 
as to the mode in whioh the principal shall 
indemnify the surety. NUFFUR CHUNDER 
MUNDUL v. KISTO CHYTUMRO MOJOOMDAR, 

11 W R. 460. 

(S3) — Witnesses attesting signatures— Proof cf 
bond— Witnesses simply attesting their own 
signatures do not legally establish the identity ; 
of a bond. RUTTON CHAND BYSACK v. 
BOCHA BlBFE, 12 W.R. 529. 

(34)— Suit lor unpaid balance on bond— Plea 
of benami lease to third party— Bona fides of 
plaintiff's lease — Issue. — In a suit^ for a 
balance on a bound, where defendant’s plea 
was that he had given plaintiff a lease in the 
name of a third party, held that it was a 
necessary issue whether the plaintiff was, or 
was not, to be bona fide lessee. SHEIKH 
MlSRAOODDEEN MAHOMED alias JUROO 
MEAH V. SHEIKH NAEGLOAB HOSSEIN AND 

J3EIKH ATTUR BV3UMUN- 2 W.R. 39. 


Bond — continued , 

(35)— Suit to recover a bo>id — Plaintiff being 
security for payment— Satisfaction by usufruct 
of farm— Recovery of bond. — Plaintiff sued to 
reoover a bond. He was security for payment 
of the bond on hypothecation of usufruot of a 
farm ; and as the bond (save a few rupees) bad 
been satisfied by that usufruot, the plaintiff wa9 
held absolved from liability, and the bond was 
directed to be made over to him on payment of 
the balance due. KlNNO SINGH v. AMEENOOD- 

deen Mahomed Chowdhry, l W.R. 243. 

*36) — Native date used in— Calculation ac- 
cording to Native calendar . — Where a bond, by 
which money lent was agreed to be re-paid 
within one year, bore a native date only, it was 
held that the year was to be calculated accord- 
ing to the native calendar of which the bond 
bore the date. LALJI VlJNATH v. RAVJI 
ABANI, 6 B H C.A.C. 136. 

(37) — Instalments. — Suit upon a bond execut- 
ed by the defendants to the plaintiff for the 
Dayment of a sum of money by instalments. 
The bond contained a proviso that on default 
being made in the payment of any one instal- 
ment the whole amount should beoome due. 
Default was made in the payment of several 
instalments, but subsequenty payments were 
made by the defendants and aooepted by the 
plaintiff on aeoount of the unpaid instalments. 
The defendants pleaded the law of limitation. 
The suit wa9 brought more than three years 
after the first default in payment of an instal- 
ment had been made, but within three years 
from the time when, taking into aooount the 
payments that had been made, the first instal- 
ment claimed beoame due. Held that these 
payments as regards both parties must be consi- 
dered as if made at the time fixed ; that the 
defendants could not rely upon the stipulation 
as making the whole debt due, aud fixing the 
period from whioh the time of limitation ran ; 
and that the first of the instaments olaimed 
having beoome due within three years, the 
suit was not barred. RAMAKRISHNA MAHA- 
DEV V. BAYAJI bin SANTAJT et 0.1, 9 B.H. 
C,A.C. 35. [ Overruled , 1 B. 1 25, F.B ; Not F., 
3 A. 514 ; F., 5 N.W.P. 35 ; R., 7 B.H.C. 125, 
Rat. Uo. Or. C. 908, 27 B. 1, F.B. =4 Bom. 
L.R. 688 ] 

<38) — Stamp Act , s. 3, cl. 1 (b) — Document , 
Definition of. — A document is a bend whioh 
contains a promise to pay a certain sum on 
demand, not made payable to bearer or order, 
and in which the signature of the obligor is 
attested bv a witness. REFERENCE UNDER 
STAMP ACT. s. 49. 10 M. 158 F.B. [F., 13 M. 
147 ; R., 3 P.L R. 1902.] 

(39) — Stamp Act, s. 3— Bond.— A document 
which coutains a promise to pay, on demand, a 
oertain sum with interest and which bears the 
signature of the writer and some others as wit- 
nesses. is a bond, and liable to stamp duty as 
Suoh. REFERENCE UNDER STAMP ACT, s. 49, 
13 M. 147, F.B. 

(40) — Suit to rcover principal and interest on 
two several bonds— Issues as to validity of bonds 
— Opening of , and founding decree upon settled 
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Bond— continued , 

amounts — Necessity lor proof of consideration of 
bonas— Right of obligees and their representa- 
tives. — Id a suit to recover tbe amount of 
principal and interest due upon two several 
bonds, one of which alone was forthcoming, 
the other being referred to and vouched by a 
note of hand of the obligor, tbe issues, settled 
and recorded by the Court below for trial were, 
first, whether the first bond was the deed of the 
deceased obligor, and secondly, whether the 
note of hand was under the seal of the obligor 
and if so, whether it was a valid acknowledg- 
ment of the debt claimed on tbe second bond, 
and up to what time and at what rate interest 
was due, The Court below, notwithstanding 
that the first bond actually proved purported 
to have been given on an account settled, allow- 
ed evidence of the accounts and dealings between 
the obligor and obligees previous to tbe execu- 
tion of both bonds, and having referred the 
same to an Accountant, repudiated tbe bonds, 
but decreed the plaintiffs c ntitled to a consider- 
able sum, with interest upon the account thus 
taken: Held , on appeal, by the Judicial 
Committee, that tbe Courts below had miscar- 
ried, first, in allowing the opening of and found- 
ing the decrees upon settled amounts, the only 
question upon tbe issues recorded for their judg- 
ment being the validity of both hoods, of which 
they were satisfied, and eeccndly, that from 
the frame of the issues, neither tbe obligees nor 

their representatives were bound to prove the 
consideration for the bonds, but were entitled 
to recover tbe whole principal and interest 
due thereon, which was decreed, and the 
deoree of the Court below ameuded to tb»t 
effect. 8/\ HA H KOONDUN LALL v. KAJAH 

ameer Hu.ssun Khan, ii M. I A. 120 = 2 
Sar. 239 = R. & J’s. No. 6 (Oudh). 


(41) Suit to set aiidc a bond— Huy den of 
proof Failure of consideration.— Quit to sot 
aside a zur i-peshgi {usufructuary mortgage) of 
certain moueahs , part of ihe Raj of the mort- 
gagor, for securing re-payment of Rs. 19,453 

under which tho mortgage, s had been put in 

possession. The plaintiff admitted his exo- 
oution of the deed, but alleged that it was 
executed to secure the amount of a bond 
previously executed iu favour of the mortgagees 
as a further security, to indemnify a third 
party, and security for him for advances in the 
prosecution of bis claim to the Raj ; that the 
conditions of tho bond to the moitgagees not 
having been complied with, there was no 
sufficient consideration for tho bond and deed 
which he hid been fraudulently induced to 
?* ecnt0 ; in the first instance, it 

dtp/ 0 fcb0p i >nnt,flf ’ who bought to set aside a 

don °to e m Ut £ y P ot(e °ted by posses- 

mak,! out tho oase alleged by him, and 
|.. e onus Probatidi was upon hitn to 
stabhHb, at iea 3 !, a good p ,i ma lac ie title to 
the relief prayed for, so as to cast on the 

ation d fnr th °a bU a th °r’ ° f pcovin K tb « consider, 
ation f 0 r the deed. In the absence of clear 

e a » n taM- D K 8 ! 8te “t CV,dence on the Plaintiff’s part, 
ablishmg that the dood was obtained fraudu- 


Bond — continued . 

lenfely and without consideration, suoh deed 
sustained. KALEEPEBSHAD TEWARREE v 

Rajah Sahib Perhlad Sein, 12 W r b 
P.C. = 2 B.L.R. Ill, P.C, ==12 M.I. A. 282 = 2" 
Suther. 225 = 2 Bar. 429, 

(42) Bond Obligee altering endorsement of 
payment— Effect.— Held, that the ruling in 
Sheodin v. Ganeshi Lol (N.W.P.8- D. A. Rep. 
1859, 73) did not apply to a case where the 
endorsements of payments in satisfaction of tbe 
bond aDd not the terms of the bond itself, were 
found to have been altered by the obligee. In 
tbe present case, tho bond itself was admitted 
and the defendant confessed his liability for a 
certain amount. The lower appellate Court 
was, therefore, wrong in dismissing tho suit in 
toto. KALLU MAL v. KALLU, A.W.N. 1881 

j 119. 

(43) — Bond— Noyi-production of original — 
Allegation of part- payment— Burden of proof — 
Right to begin. — Tho plaintiff sued upon the 
copy of a bond for Rs. 1,200. He alleged as to 
tbe ucn-produotion of the original document 
that the original obligor and obligee were both 
dead ; that ho by adoptiou represented the 
latter and the defendants where the heirs of tbe 
former ; that the defendants had colluded with 
the widow of the deceased son of tbe obligee 
who was in possession of the bond, and refused 
to give it up. The defendants admitted exe- 
cution of tho bond, but pleaded that the 
original obligor had made four part-payments 
amounting in all to Rs. 1,081 which were 
endorsed upon the bond, and that this was the 
reason of tho non production of the bond by 
the plaintiff. The lower appellate Court held 
that the pl iiutiff must either produce the bond 
or prove that it was lost, beloro be could be 
allowed to sue on a copy, and as he had done 
neither, dismissed the suit. Held, on second 
appeal, that the bond being admitted, there 
was no obligation on the plaintiff primarily to 
produco it ; on tho contrary, it was for the pur- 
poses of tho defendant’s case that the produc- 
tion was required, in order, by the alleged 
endorsements cn the back of it, to prove tho 
payment said to have been made by the original 
obligee, and that the non-produotiou of the 
bond by tho plaiutiff was not in itself, a suffi- 
cient ground for summarily dismissing the suit 
to the exclusion of tho consideration of the 
ca^e on tho merits. Even if tho allegations of 
tho defendants were true, tho plaintiff was 
entitled to the balance due after oreditiug the 
defendants with tbe four payments set up by 

Karori Mal v. Ghulam AKHBAR, 
A.W.N. 1884, 78. 

(44) General hypothecation of moveable and 
wimovcable property, tiot a mortgage . — A bond 
which does not specify tho property alleged to 
be hypothecated, but merely engages that the 
debt may bo realised from tho moveable and 
immoveable property of the debtor oanoot 
operate as a mortgage. MAHAMADGU v. JAI 
Ram, 74 P.R. 1878. 

(45) Bond-paper , whether obligor has a righ 
of property in- Obligor entitled to cancellation o 
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Bond— continued , 

the bond —The obligor of a bond has not a 
right of property in the bond-paper and can- 
not on payment of the deob recover the doou- 
mem from the obligee. But to prevent ftau 
the obligor may oe entitled to have the bond 
cancelled. MlRAJDEEN v. MAHOMED BUKSH, 

8 P.R. 1869. [F , 69 P.R. 1966.] 

(46) — Bond payable within one year. Where 
defendant executed a registered bond on 15th 
March 1873 by which he agreed to re-pay the 
loan within one year and plaintiff sued on the 
bond on the 14th March, l874. it was held 
that limitation ran from the end of the year 
and tuat, the suit was within time. SHER JANG 
v. 1’artab Singh, 79 P.R. 1875. 

(47) — Bond payable within 6 months, on con- 
dition of not being paid by another. Defendant 
executed a bond to plaintiff on the 29th April 
1869, on condition of plaintiffs releasing S 
from arrest against whom plaintiff had a decree 
and the bond was payable within 6 months 
if g did not pay in the meautime. Plaintiff 
brought a suit on the bond on the 5th May, 
1873, contending that there was litigation 
between himself and 3 till 26th October, 187 l,in 
respect of execution of decree and time should 
ruu from that date. Held that the suiu should 
have been brought within 3 years after the 
expiry of the six months. BHAI 8 A WAY A 
SINGH v. HIRA NAND, 58 P.R- 1874. 

(48 )— Bond payable on demand.— When a 
bond is payable on demand, limitation runs 
from the date of demand, and not from the 
execution of the bond. The first and only 
demand may with the suit or suit itself. 
JlWAN SINGH v. ANWAR KHAN, 26 r.K. loio. 


Bond— continued , 

Recital as to reoeipt of o o nsideration--OQUS 
— See BURDEN OF PROOF— DOCUMENTS 
RELATING TO LOANS, SUITS, 4 B.L.R. B • 

54 = 12 W.R. 25. 

See Burden of proof — documents re- 
lating TO LOANS, SUITS, 4 C.W.N. 82, F.L., 
80 P.R. 1863. 

Alteration of— When is said to be material so 
as to vitiate it -See CONTRACT- ALTERATION 

of Contracts, 3 C.L.J. 363-10 o.W.N. 788 
= 33 C. 812. 

See Contract— alteration of Con- 
tracts, A.W.N. 1885, 269. 

Money-Payment of debt by ijarah lease— 
Reduction of principal - See CONTRACT CON- 
STRUCTION OF CONTRACTS. 2 L.Li.n. loo. 

Balance of account struck— Promise to pay 
interest— Bond— See CONTRACT ACT, 1872, 
s. 25 (3), 135 P. W.R. I9l0. 

See CONTRACT ACT. 1872 s. 74, A.W.N. 
1884, 280. 

See estoppel— Estoppel by deeds, 8 
W.R. 316. 

Suit for principal and interest under— Assign- 
ment of rent due to obligor in lieu of interest, 
interest not claimable by obligee— See EVI- 
DENCE— PAROL EVIDENCE, 9 A. 249=A.W. 

N. 1887, 27. 

Partner signing, signed for himself and 
as agent of another partner, admissibility ot 
oral evidence as to whether— See 
ACT, 1872, ss. 91,92, 18 M.L.J. 1-d M.L.l. 

259 = 31 M. 45. 


(49) — Bond payable by instalments— Judicial 
Commissioner's Circular No. 83 of 1859- 
Where a bond was payable by instalments and 
there was no condition that default in the pay- 
ment ot one instalment should entitle plaintiff 
to sue lor the whole, held ( overruling ciroular 
mentioned above) that the plaintiff’s oause ot 
aotion in respect of each instalment arose on 
the date on which each became due and not 
from the date of the bond. RAM DASS v, 
MOHUR SINGH, 64 P.R. 1869. 

(50) — S. 257 -A—C.v. Pro. Code , 1882 -Bond 
in satisfact.on dtcree -Effect.- * . bond ■ ««ou t- 
ed in satisfaction ot a decree will batbebaS ' B 
of a fresh suit, though satisfaction of the si aid 

decree was not certified. SUKH :.g q' 

UMED, 16 P.R. 1900 = 20 PX.R. 1900- ‘16 C. 
501, 15 B. 419. 17 M. 392, F) [B. » 

1903 = 71 P.W.R. 1907 = 61 PL »■ 1907 ,D.. 
88 P.R. 1904 ; Overruled, 61 P.L.K. i y » 

F.B.] 

Suit upon— Place of exe. eution of doeu- 
ment to be distinctly stated— See ACT XXIII 

OF 1861, s. 4, 7 M.H.C. App. 34. 

Kistbandi or instalment — for arrears of 
reu^: suit ou, not one for rent but for money 

due under the contract— Sec BEN. ACT V 

OF 1885, s. 65, 4 C.L.J. 219 = 33 C. 985. 


See EVIDENCE ACT, 1872, s. 114, 22 W.R. 
265. 

See HINDU LAW-WIDOW, 18 W.R. 121. 

Payable in instalments — Default — Waiver 
— Eleotion— See INSTALMENTS, 3 M. 61. 

See Interest — stipulation in the 

NATURE OF PENALTY, 3 A. 260, F.B. 

See LIMITATION ACT, 1908, s. 20, 5 N.W.P. 
35. 

Payable by instalments — Default — See 
LIMITATION ACT, 1908, art. 75, 3 A.L.J. 4 
= A.W.N. 1906, 193. 

See PRESUMPTION, 25 A. 155 = A.W.N. 1902, 
216. 

See REGISTRATION ACT, 1866, ss. 52, 53, 

2 B.L.R. O.O. 151 = 11 W.R. O.C- 24. 

See REGISTRATION ACT, 1908, b. 49, 9 W. 
R. 111. 

See REGISTRATION ACT, 1908, e. 50, N.W. 
P.37. 

New bond in cancellation of old bonds 

Registration refused— Suit on ACT “g<)8* 

Novation - See REGISTRATION ACT, i y uo„ 

s. 77, A.W.N. 181, 98. 
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Band— cone hided. 

See Specific Performance, 5 A. 591 = 
A.W.N. 1883, 142. 

Agreement with covenant sounding in dama* 
ges is not a — See 8TAMP, 8 0. 284 = 10 C.L. 
R. 319. 

See STAMP, 82 P.R. 1870. 

See STAMP ACT, 1862, art. 10, 2 Ind. Jur. 
N.S. 203. 

Debt— Containing distinct agreement, stamp 
duty chargeable on— See STAMP ACT, 1869, 
s. 14, soh. II, art. 11, 4 B. 19. 

Written partly on one and partly on 
another stamp paper— Admissibility in evi- 
denoe Stamp duty and penalty — See STAMP 
ACT, 1869, s. 49. 7 M.H.C. App. 36. 


Books, Press, Registration of, Aot. 

See ACT XXV OF 1867. 

Books regularly kept in oourse of business. 

See Evidence— accounts and account 

BOOKS, 4 B. 676. 

Bottomry Bond. 

(II — Priority of shipmaster's lien to that of 
bottomry-bond holder.— A master of a ship has 
a lien, on the proceeds of a sale of ship foe 
wages due to him at the time of the sale, prior 
to that of a bottomry-bond holder. In the 
matter of THE SHIP “ PORTUGAL,” 5 B.L.R. 
238. 


See STAMP ACT, 1879, 8 B. 297. F.B. 
Instrument evidencing a loan of grain— See 
STAMP ACT, 1879, s. 3 (4) (6), 7 B. 137. 


Agreement with a penal olause 
of penalty — See 8TAMP ACT, 
soh. I, No. 6 (c), 2 A. 654, F.B. 


for amount 
1879, s. 7, 


Eo ! re c P a y m0nt double the amount bor- 
rowed— See STAMP ACT, 1879, s. 23, 26 O. 179, 

9 r A0T - n, 

AS.'S. " 2 *• 3 

aV 899 ' *■ 9 w *>• 6 b °“' 

Bond-debt. 

p See ben, Reg. XV op 1793, 8 B UR, no, 
Bonus. 

tafni aeh il en ‘ °/‘ _A b0nua graDted b 7 Govern- 

Books. 

34 ? es Evidence-miscellaneous. 15 M. 

Books of Account. 

limited C riX r T i0? ’ “ Bhaca - h °'der has no un- 

.0 W®. as 

reversing on appeal , 9 Bom. L.R \65 66, 

Books of Science, 

— Evidence Act ( I of 1S72), ss 57 rn 
Science, Evidence of book, of ~li n Lr .7 
Provisions of the penultimate pamnranh 
s. 67 and the first proviso of g 60 of thn^w 

denoe Aot. Taylor's Medioa! Jnrisnrudl ® Ev, ‘ 
fce referred to. Hatim, 12 O.L.R, 86, may 


12) — Ordinary bottomry-bond by shipmaster 
Suit on bond against shipowner — Judge of 
Moulmem, Jurisdiction of Court of —Admiralty 
jurisdiction — Fesssef, Liability of. — A suit will 
not lie on an ordinary bottomry bond given by 
the master of a vessel against the owner to 
recover the amount thereof. 8uoh a suit oannot 
be brought in the Court of the Judge of the 
town of Moulmein, which has no admiralty 
jurisdiction, against the owner personally ; and 
the vessel oannot be deolared to be primarily 
liable or be sold8to satisfy the amound of the 

bond. Gladstone Wyllie & Co. v. j.w, 
Harrison, 24 W.R. 50. 

Hppothication of vessel — Covenant to pay 
7 “ Uncertainty of agreement— Right to enhanced 
interest — Construction. — Suit on a bond 
hypothecating a vessel. The material portion 
of the bond was as follows “ You have no 
oonneotion with the security or seaworthiness 
tyogyam) of the said ship up to the Above 
stipulated time. If the money is not paid in 
the said stipulated time, we shall add vattam 
at Ks. 20 per cent, per annum on the amount 
°JP r,no,pa l aQ d interest acoruing on that date, 
adding vattam once in twelve months until date 
° P f *y men * i after the 9aid stipulated time on 
. ft, ' ypo^e^tion. security ( adamana yogyam ) 

, / , G „ 0ai ^ 8 ^ ,p ' an ^ get baok this mortgage 

ond. Default wa9 made in payment on the 
due date, and the vessel foundered in port 
sometime after. Held , that the dooument was 
not a bottomry-bond. Plaintiff was not entitled 
interest at the enhanced rate inasmuoh as 
the portion of the instrument dealing with it 
\r^r^ ld ° f unc **tiinty. AS AN KUTHU SAHIB 

mercoyar V. Ramanathan Chetti, 28 M. 
26 = 8 M L J. 159. [R.. 95 M. 561 ] 

j:}^T Advance * or . re P<*'r of ship— Master's 
v . ! or wa 9 e;i Priority . — A, the agent for a 

nn a if P j Fb ab ® on, bay, lent the master money 

fc ^ 9 naturo of a bottomry-bond, 
d™ V bUiD0<i from lhe master Vde^ 
n! nec f. 91t y- 14 appeared that A, at the 

hi?nrini he p a ^ n f 0fth8bnnd ' had ,und9 °» 
lien P fnr IPa 8 «. ,n band ' Held that the master's 

lien for w » Reg hag priority over th# bond . holdet< 

MAColvf'' tkC “ GOOD SUCCESS " 

llnd Jur Vs 30 U 8 Z/ ' UL Mahoukd Essan > 

Vice ADimuT 1 -? 11 ~ admiralty and 
0 0. 64? L Jurisdiction, 6 B.H.O. 
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3ottomry Bond— concluded- 

Ship— Maritime lien — Master’s lien for 
wages and disbursements — Towage — Priority of 
lien — See JURISDICTION — ADMIRALTY AND 
VICE ADMIRALTY JURISDICTION, 6 B.L.R. 

323. 

Bought and Sold Notes. 

(1) — Bought and sold notes. — Bought and 
sold notes together may form the oontraot in 
accordance with the oustom of merchants in 
Calcutta. 8o parol evidence was not admissible 
to vary or add to the terms of the oontract 
which had been thus reduoed to writing. JADU 
RAI v. Bhubotaran NANDY, 17 C. 173. 

(2) — English law— Brokers' notes— Evidence 
— Bought and sold notes . — Brokers’ notes, as a 
memorandum, may satisfy the Statute of 
Frauds, but net exclude parol evidence. Bought 
and sold notes, unobjeoted to, may be evidence 
of the contract, but they do not necessarily 
constitute the whole oontraot. JUMNA DOSS 
V. SRINATH Roy, 17 C. 176, Note. 

Of sale of goods — Parol evidenoe— Fraud 
— See Contract— General. 31 C. 614, P.C. 
= 31 l.A. 122 = 8 O.W.N. 489 = 6 Bom. L R. 
498=14 M.L.J. 196. 

See Contract— Miscellaneous, 20 0. 
854. 3 M.I.A. 448. 

Broker’s— See CONTRACT — MISCELLANE- 
OUS, Bourke, O.C. 254, 2 Ind. Jur. N.S. 221. 

See Evidence -Parol evidence, 9 B.L. 
R. 245=16 W.R. 414. 

See Shares, 1 Ind. Jur. N.S. 393. 

Boundaries Act. 

See ACT I OP 1847. 

Boundaries Act, Burma, 

See BUR. ACT V OF 1880. 

Boundary. 

( 1 ) — Suit by lessee to recover land from ntigh - 
bour — Both lessees deriving under one zemindar 
— Survey — Question in suit. — Io a suit by the 
lessee of a mouzah to recover land from a 
lessee of an adjoining mouzah, both making 
title under one zemindar, and where a survey 
took plaoe when both mouzahs were in his 
possession and, neither of the leases, was in 
existence : Held that the suit involved simply 
a question of boundary. AMEREE BEGUM V. 

Gobind pandey, 15 W.R. 35. 

(2) — Decree directing boundary pillars to be 
erected per khusrah — Reference to other similar 
decrees in construction. — Where a Court finds 
it very difficult to execute a deoree, declaring 
deoree-holder entitled to ereot boundary pillars 
aooordiDg to a certain khusrah, it is not pre- 
cluded from taking into consideration other 
deorees between the same parties in explana- 
tion and support of its views as to what the 
khusrah boundaries were. MAHARAJAH RA- 

C. II — 32 


Boundary— continued. 

JENDRO KJSHORE SINGH BAHADOOR V. 
HyABUL 8INGH, 17 W.R. 379. 

(3) — Description of property by boundaries . — 
Where a whole estate, bearing a name, issued 
for, it need not be described by boundaries. 
Ramdyal Khan v. ajoodhia Ram Khan, 
2 C.l = 25 W.R. 425. 

(4 ) — No claim for declaration of title or for 
possession — Maintainability of suit — Suit for 
removal of boundary marks. — This was a suit 
for the removal of certain boundary marks 
whereby the plaintiff alleged “ hundreds of 
bighas of land owned and possessed by him and 
inoluded in his zemindair land passed into the 
village of the defendant. ” Held that the suit 
was brought was unsustainable, seeing that the 
plaintiff cannot sue for the removal of tbe pillars 
without asking for a declaration of right and 
for maintenance of possession. THAKURI RAI 

v. Muhammad sayyid, A.W.N. 1884, 4. 

(5) — Sale of land— Land to pass according to 

—Where laud is described in a document by 
boundaries and the area is wrongly speoified, 
the land within the boundaries will pass whether 
it be less or more than the quantity specified. 
BHAYALAL v. DWARKA PERSHAD, 15 C.P.L. 
R. 163, (15 W.R. 394, 16 W.R.P.C. 5, 18 W. 

R. 25, R.) 

(6) — Survey map — Limits of permanently 
settled estate,— The Revenue authorities cannot 
go behind a survey map and question the 
boundaries of a permanently settled estate as 
fixed therein. 8ARAT SUNDARI v. THE 
SECRETARY OF STATE FOR INDIA IN 

Council, ii c. 784. [ R 30 c. 291.] 

(7) — Decree tor possession — Boundary.— 
Where a deoree directed that plaintiff should 
obtain possession of land aooording to the 
boundaries given in tbe plaint, and also speoified 
the quantities of land of wbioh he was to obtain 
possession, and it turned out that those quanti- 
ties were not striotly accurate, it was held that 
the deoree should be interpreted as if it were a 
conveyance of land, stating the boundaries, and 
then saying that it oontains so many acres \ 
and that the plaintiff was entitled to all the 
land oontained within the boundaries stated in 
the plaint, the mistake in the quantities stated 
in the deoree being merely a false description. 

Pahalwan Singh v. Maharaja Muhessur 
Bukhsh Sing Bahadur, 9 B L.R. P.C 150 = 
16 W.R. 5, P.C. = 2 Sap. 683 = 2 8uther. 442, 
660. 

(8— 9)— Question of— Judicial Committee not 
interfering on questions of fact — Award of 
Revenue oncers— Onus of proof. — In a question 
of bouudary the Judioial Committee, the Court 
of last resort, is extremely reluctant to reverse 
the judgment of an Indian Court, and will not 
do so, unless they are, upon the facts and eVi " 
dence, satisfied that the decision of the Court 
below was dearly wrong. There is a s rong 
presumption against a plaintiff who seeks to sa 
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Boundary — continued. ■ 

*side an award made by Government Officers 
on a revenue survey, after full local inquiry, for 
the purpose of obtaining a rectification of the 
boundaries between two estates, and the onus 
of proof that the award was wrong lies on the 
party impeaching it. RA.JAH LEELANUND 

bingh v. Rajah Mohendernarain Singh, 
13 W.R. 7 P C. = 13 M.l.A. 37 = 2 8ar. 482 = 
2 8uther. 286. 

(1011) — Disputed bound ary -Claimant in poss- 
ession under Magisterial order— Act IV of 1840 
•-Onus of shewing better tide than that of 2 icrson 
in 2 >()(; session. — in a case of disputed boundaries 
where one of the claimants is in possession by 
virtue of a Magistrate's order, under Act IV 
of 1840, it lies on the party seeking to oust him 
to show a better title to the land claimed than 
that of the party in possession, RAJAH 

burodacant Roy v. baboo chundee Coo- 

mar Roy, 11 W.R. l, P C =2 B L.R. 1. P C. 
-12 M.l.A, 145 = 2 Surther. 169 = 2 Sar. 402. 

(12) — Suit relating to— Of land— Doubt as to 
identity of land Duty of Judge — Procedure to 
be followed— Inspection of land— Issuing com- 
mission under Cxv. Pro. Code, 1832, s. 392.— 
yyitnesses to be called by Court under s. 171, 
Ciu. Pro, ( cde. 1882. — In case of a boundary 
dispute, or when there is any doubt about the 
identity of the land in suit, the Judgo should 
urst insist on a good plan, then proceed to the 
laud and riquire the parties and all witnesses, 
who will speak about the land, to attend on 
the spot, or, in some cases, ho might issuo a 

commission under s. 39?, Civ. Pro. Code, for 

the looal investigation. Proper procedure to 
be followed in such cases explained. Po GYI 
V. Mauko PAW, 8 L B. R. 1=2 lnd. Cas. 


(13-14) — Mokuran, paltab, (omliuction of— 
Lscnjtict between area and boundaries— It is 
only when ihe boundaries of a land can be 
ascertained with perfect certainty tJ.at an 
intention to convey all lands comprised within 
those boundaries can be inf tired \ if the btund- 
anes are uncertain the intention should be taken 

, . i0 conv *V the specified quantity of land 

■unthm those boundaries.- Uela, upon a ooub- 
truouon 01 the pattali iu the case, that the 
dimension specified were an essential part of the 

cumu. P a, ,0n ° lhe h ” jd COnve > cd not a 

cumuiative descnptiou of it whioh was to bo 

governed by the boundaries ; Held further that 

honM 0 V rCUm " t ’ ,UCes °‘ the Cft9e th0 intention 
n h °“I d , b(l inferred to havo been to pass the 

SHAR Mat r? U,y n '' lnd ° nly ' KUMAR KAME- 

WN 2^8 . i V a^. AM T ARAK Hazra - 14 C. 

(15)- Onus of proof— Disputed boundary— 
v:astc and jungle land- Where the lauds' ip 
question are waste and jungle lands and are 
situated on the bordere of tho taluks of the 
plaintiff and the defendant, and no party has 
been exeroising any act of possession for more 
than twelve years before the suit : Held , that 


Boundary — continued . 

the ordinary rule regarding thec?ms incumbent 
on the plaintiff has no application, that the 
parties are in tho position of oounter-olaimants 

that it is the duty of the defendant, as muoh as 
of the plaintiff, to aid the Court in ascertaining 
the true boundary, and that it is neoeesary for 
the Court to take into consideration the evi- 
dence adduced by both sides. RADHA KANTA 

Basak V. akhoy Chunder Dey. 7 lnd Cas 
165. (21 C. 504. P.O. = 21 I. A. 39. Rd. on.) 


(16)— Thai: or survey map— Presumption — 

Dried up bed of river— Isolation from river — 
Fishery right— Civ. Pro . Code (Act XIV of 
1882) s. 13 — Changed state — It oannot be pre- 
sumed as a matter of law that the boundaries 
of an estate as shown on the thak or survey 
map areidentioal with tho boundaries as they 
stood at the time of the Permanent Settlement; 
but it is open to the Court to presume, in the 
circumstances of a particular case, that the 
condition of tho locality has not ohanged 
materially between the date of the Permanent 
Settlement and the time of the Revenue Survey 
(30 0. 291=301. A. 44 = 7 C. W.N. 193 = 5Bom.’ 
L.R. 1. R.) The dried up bed of a public 
navigable river, if not originally part ol publio 
domain, becomes private property so as to 
entitle tho owner of the soil to all beds left 
therein completely isolated from the new course 
of tho river, As the right of fishery, in ordinary 
course follows the title to the soil, a stranger 
cannot claim a right of fishery in an inland 
ehret of water, tho bed whereof is in private 
ownership. The authorities on the subject of 
how far a right of fishery is affected by a change 
in tho course of river, reviewed. SARAT 

Chandra Singh v. Kshitis Chandra Roy, 
12 C.L.J. 216 = 7 lnd. Cai. 140. 


| ( 17) Suit for q^ssession by th ing bounda- 

vies Court's junecr to issue commission — Con • 
fusion of boundaries — No equity shown by 
plaint ft. — The plaintiffs sued for recovery, 
from tho defendants, of possession, by sever- 
ance and demarcation, of a certain extent of 
land out of the area described in the plaint, 
allowing tbo defendants to retain possession of 
as much land thereout as they cau possibly 
retain consistently with it. The plaintiff could 
not say himself where the boundary was. Nor 
did he make out a right in himself to come into 
Court and ask that the boundaries might be as- 
certained and possession given to him accord- 
ing to that ascertainment. It was found that, 
out of a definite plot of land, a certain exteut 
was granted to the plaintiff's ancestor, and a 
larger extent to tho defendant’s predecessor-in* 
title, a long time ago ; and it could not be as- 
certained what the standard of the measure- 
ment then was. Bcld seeing that the litigants 
were independent proprietors, and it being im- 
possible to regard them as individuals having 
suoh relations, the one to the other, as would 
entitle the Court to treat the whole and in 
their possession as a common fund capable of 
adjustment in the way the plaintiff claimed and 
finding that the plaintiff had not shown a anffi* 
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Boundary — continuedi . I 

oient equity in himself as against the defend- 
ant, no oiroumstances of fraud or confusion 
having been made out by the plaintiff, his suit 
was liable to dismissal. Under the oircumstau- 
ces, the Court could not grant any commission 
for fixing or adjusting the boundaries. KAVASJI 
V, HORMASJI, 29 B, 73 = 6 Bom. L.R. 782. 

(18) — Confusion of boundaries, — Where, ! 

owing to the negligence of the tenant, the 
land demised becomes confounded with other 
lands the tenant, unless he can ascertain tbe 
former is bound to make good to the landlord 
the quantity of the land to which the latter is 
entitled. ISMAIL KHAN MaHOMED v. L.P.D. 
Broughton, 5 C.W N. 846. (9 W.R. 94,6 

M. 263. R) 

(19 ) — Adjudication as to district boundaries— 
For settlement purposes — Effect- — Commis- 
sioner's dual order — Nature cf— Civ. Bio, Code. 
1850, s, 14. — An adjudication for the purposes 
of settlement and assessment is uoi authorita- 
tive as to civil jurisdiction or proprietary right. 
The final order of Commissioner of Revenue 
in respect of resumption, settlement or assess- 
ment, is not that of a competent authority 
within the meaning of s. 14 Act VIII of 1859, 
G. N. POGOSE v. The collector of 
BYLHET, 12 W.R. 150. [ft., 18 W.R, 274.] 

(- 20 )— Question of disputed boundaries — On us 
■ — In a question oi disputed boundaries between 
the permanently assessed mouzah of a neigh- 
bouring zemindar, adjoining the Sunderbuns , 
the Zemindar having taken a lease Irorn 
Government of part of tbe lands as within the 
limits of the Sundeibuns but atterwards claim- 
ed by him as pare of his mouzahs the onus 
upon him to identify the lands so claimed as 
forming part of his settled estate. Raja 

Barodakant Roy v. the Commissioner of 
The sunderbuns. 2 B.L.R. P.c. 33= t2 M I. 
A. 225 = 11 W.R. P.C. 14 = 2 Suther- 184 = 2 Sar. 
413. [ Reversed on a-npeal in 12. M I. A. 242.] 

( 21 ) — Suit for declaration of title to purchase 
lands— Plaintiff entitled to decision merits — 
Decision on grounds of expediency .—In a suit 
for a declaration of title purchased land lying 
between plaintiff's and defendant s houses, the 
piaintifi has a right to a decision as to his title, 
and it. is not for the Courts to decide on grounds 
of expediency and convenience. AKA A LI MA- 
HOMED v. FURZUND ALI KHAN, 24 W.R. 141. 

(22) — Assessment by landlord— Liability of 
landlord to point out the lands. — Held thao it i3 
inoumbent on a landlord, who wishes to assess 
the lands, to point them out by some definition 
or boundaries. HURRI MOHUN BANERJEE 

v. Maharajah Sutis ohunder Roy baha- 
DOOR, W.R. 1864, Act X, Rul. 124. 


(23) — Plaintiff and defendant purchasers from 
one vendor— Purchase in Collector s sale 
Adjoining lands— Unascertained boundary 
Bight of suit . — Where plaintiff and defendant 
were in one sense purchasers from the same 
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vendor, although acquiring their titles from 
sales by the Collector, and defendaut was in 
possession of the original talook, together with 
the halabadee mchat belonging to tbe piaintifi, 
the latter was held entitled to demand as 
against the defendant an adjudication of a 
line of boundary. BRIJO MOHUN DOSS v. 
Shamanand SARMAH, 17 W. R. 26. 

(24) — Principle of proportion — Jumma . — 

Where the boundaries of separate talooks held 
by a tenant or copyholder are unsettled and 
confused they should be fixed, so that the 
produce of the land in each should be to the 
jumma payable thereon as the produce of the 
whole of the said lands is to tbe local of the 
jummas payable- KHEMAMOYEF! v. SHUSHEE 
BHOOSUN GaNGOOLY, 9 W.R. 94, [ft., 5 

C.W.N. 846.] 

(25) — Boundary-suit — Pievious decision of 
Privy Council — Subsequent appeal to same- 
procedure — Power of Indian Courts— Fresh 
evidiU'.e — In a suit which was one of boundary 
and which had, after many years litigation, 
gone up before the Privy Council, held that 
the first thing to be found was what had then 
been dioided by Frivy Council, since no Indian 
Court could go behind such decision : that so 
muoh of the judgment of Calcutta Court as re- 
opened wbat had been thou settled must be set 
aside ; but that fresh evidence on points not 
thus settled was entitled to consideration. 

The Court of Wards v. Raja Leelanund 
QINGH, 25 W.R. P.C. 157. 

(26) — Boundary dispute, meaning of — Bom. 
Act I of 1865— Proper officer to decide dispute — 
Collector — Encroachment — Jurisdiction of 
mamlatdar and of Civil Courts — Collector' s 
decision, evidence. — “Boundary dispute,” as 
used in the Survey Act (Bombay Act I oi 1865), 
means a contention between two neighbouring 
laud-proptie' ors as to where a boundary line or 
boundary marks has or have been fixed by the 
Survey officers. After the functions of the 
latter officers have ceased in a district, the Col- 
lector. aoting under Act III of 1816, is the pro- 
per officer to determine such a dispute, and fix 
the proper position of the boundary marks. 
But where a landholder claims to reoover from 
a neighbouring holder land alleged to’^have been 
usurped or encroached upon by the latter, the 
person aggrieved must file his plaint in Court 
(which, in tbe case of a claim for mere posses- 
sion. may be the Court of the Mamlatdar or the 
ordinary Civil Court), where the determination 
of the Collector as to the proper position, 
of the boundary line or marks (although it of 
itself confers or withdraws no right of posses- 
sion) affords valuable evidence in adjudicating 
upon the rights of the parties. PITaMBER 
DHARI v. SAMBHAJIRAV, 8 B.H C. A.C, 185. 
[ft., 10 B. 456.] 

(27) — Suit relating to disputed boundaries 
Appellant's duty . — In suits relating to disputed 
boundaries, where the decision of the lower 
Court a 9 to the ownership involves question 
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of the correctness of surveys, maps, recorded 
description, and such other evidence, the 
appellant should do more than show points 
requiring explanation. He should be prepared 
to show in what respect the decision has been 
wrong in regard to the evidence, and what other 
course would be right. RAJKUMAR ROY v. 

Gavind Chunder Roy, J9 c. 660, PC =19 

I. A 140 = 6 Sar. 140. 

See ben. act V OF 1875, s. 40. 21 C. 935. 
See BEN. ACT V OF 1875, ss. 45. ol. (b), 62, 
6 C. 453 = 7 C.L.R, 491. 

See Ben, ACT V OF 1875, 8. 62, 13 C. 280. 

See Ben. ACT Viri of 1S85, s. 103, 19 C, 
643. 

Rent-suit Plaint whether to contain exact 
extent and boundaries of lands— See BEN. ACT 
VIII OF 1885, s. 148. ol. (b), 5 C.W.N. 121. 

Sec BEN. act VIII OF 1895, s. 158, 17 C. 

- 6/7 • 

SccBom. ACT.V OP 1879, ss. 119, 121, 10 
jd. 456. 

Dispute— Arbitration — Award— Ambiguity— 

Aooeptanoe — See AWARD, 13 C.L.R. 26, P.C. 

^l 9U n^ See Burden of Proof-boun- 
dary, 21 C. 504, P.C. =21 I. A. 39. 

^ r,v y CoUD oil Proeedure — Question as to 

L R i69 U p D c N 0F Proof— Boundary, ioc. 
See Burden of Proof — Limitation and 

adverse POSSESSION, 2 Agra 177 

See Declaratory Decree, suit for— 
Miscellaneous, 9 w.R. 426. 

S(c Decree— Decree, Form of, 4 o. 69. 

d e « ds . » w k. Isai -J 0 ’™" OF 

dimensions — See DEFn PoMoJ DaC0Ura °^ 

See Evidence— Maps, 16 g. 186. 

Evidence-parol Evidence, 9 w.R. 

Jungle land— Duty of Court to settle boun- 
dary, when evidenoe insufficient See Fvr 

S 01 ' 1872 ' " 3G ' 11 C.W.N, 230=fo; 


604 

Boundary— coyieluded. » 

See Grant— construction, 22 A 96»a 

W.N. 1899, 194. «o»A. 

Effect of boundaries being set forth in a deed 

—See Landlord and tenant— Generat* 
13 3 C.W,N. 702 = 9 C.L.J. 585 = 2 llTcae. 

See Landlord and Tenant— Tenant m 

KEEP HOLDING DISTINCT, 9 W.R. 94. T ° 
Not mentioned in plaint — See PLAINT— 

Form and Contents of Plaint, 2 O.L £ 

134* 

Description of property— Indistinotness of 
bounder, es-Civ. Pro. Code, 1859, g. 26 - 

1 Hay , 655 B ° RM AND C ° NTENTS 0F PLAINT, 
** 1 i Cftr A P^ftandi- Magistrate’s 

ward Act XIV of 1840 — See POSSESSION - 

Suits for possession, 2 B.L R p c i = 
12 M.1. 4. 145 — 11 w.R. 1, p.c • 1 

312 Se p.C. = 19 J X U A IC 69 TA ~ GENERAL - 19 0. 

Quantity of land sold exactly described— 

Boundaries uncertain-intention of parties- 
See 8ALE-GENERAL, 7 Ind, Cas. 574. 

See SUNDERBANS, 2 B.L.R. P.O, 33 = 12 
M.I. A. 226= 11 W.R. 14. 

See Title, 10 M.I. A. 47. 

See Witness — Summons to and At- 
tendance of WITNESSES, 16 W.R. 109. 

Boundary Dispute. 

Power of the Colleotor to determine — See 

Decree of Civil Court defining suoh boundary 

— Iagistrate duty of— See CRIM. PRO. CODE, 
1898, s. 145, 6 C.W.N. 161, 

Boundary Marks Act. 

See ACT XXVIII OF 1860. 

Brahmos. 

(1 )— Marriage — A person having on a wife 
cannot marry another. person having already 

a Wile living is not competent, nooording to the 
tenets of the Progressive Brahmo faith, to 

8ovAr°iTv\fT J? Brria f !0 with another woman. 

58 = 28 B 897 V ' VlSHNDI>RASAD . 6 Bo™. L R. 

whfther Hindus— Unorthodox 

»*:t e ^ E J 6Ct ~ Acl 7 1881 . — A 8ikh or 

sarii y be ° omlD 8 a Brahmo does not neoes- 

wh h* 86 l ° u e,onR t0 the community in 
which he was born. Lapses from orthodox 

praotioe m matters of diet and oeremonial 

frmri t 'rh n0eS . 0annot bave effeot of exolading 

one whn 80 u y 01 “ Hind “” in Aot V of 1881 
one who was born within it. and who never 
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Brahmoi — concluded . 

beoame otherwise separated from the religious 
oommanion in whioh he was born. BHAG- 
WAN KOER v. BOSE, 31 C. Ill, P C. =30 I A. 
249 = 7 C W.N. 895 = 5 Bom. L.R. 845 = 13 M. 
L.J, 381=81 P.R. 1903 = 135 P.L.R. 1903 = 8 
Sar. 543. 

Son o! a— Adopted by Hindu Widow — See 
HINDU LAW— ADOPTION, 30 C. 999 = 7 C.W. 
N. 794. 

See will— Execution, P.L.R, 1900, p. 
251. 

Branches. 

Right to out btanohes over hanging one’s 
roof — Tree held sacred by neighbour’s — 
Whether right affeoted — Injunction — See IN- 
JUNCTION-SPECIAL OASES, 24 A. 499 = 
A.W.N. 1902, 169. 

Breach of Contract. 

See Contract— Breach of Contract. 

See CONTRACT ACT, 1872, 1 L.B.R. 21. 

See Damages— Measure and assess- 
ment, 5 A. 238 = A.W.N. 1882, 2, 1 L.B.R. 
146. 

See Decree— Decree, Construction 
OF, 28 C. 557, P.C. = 28 I. A. 89 = 5 C.W. N. 536. 

See LIMITATION ACT, 1908, arts. 30, 115, 
12 C. 477. 

See LIMITATION ACT, 1908, arts. 66, 116, 3 
A. 276. 

Vendor and purchaser — Agreement by 
vendor to refund purohase-money in case of 
land or rent proving deficient — Suit for refund 
Suit for compensation for breach of oontract — 
See LIMITATION ACT, 1908, art. 176, 3 A. 712 
= A.W.N. 1881, 67. 

See Port of Calcutta, Bourke O C. 

41. 

See Principal and agent— Duties and 

LIABILITIES OF AGENTS, 2 Hyde. 289 = Cor. 
83 = Bourke O.C. 1. 

Suit for damages for against Secretary of 
State for India— Sec PROVINCIAL SMALL 
Cause COURTS act, 1887, soh. II, art. 3, 5 

O.C. 403. 

Carriers — To ocnvey passengers— Damages 

— See Railway company, 26 C. 465 = 3 c. 
W.N. 781. 

Suit for damages for— Arrest under s. 477, 
Civ. Pro. Code, 1882, of defendant before judg- 
ment — Summons not served on defendant— 
Application for withdrawal of suit under s. 373, 
Civ. Pro. Code, 1882— Objeotioo by defend- 
ant— Procedure— Sec WITHDRAWAL OF SUIT, 

15 B. 160. 

Breach of Contract Act, Workman's. 

See ACT XIII OF 1859. 


Breach of the Peace. 

Procession likely to oause — Removal of 
banners — Suit for damages — See MAD. ACT 
XXIV OF 1859, ss. 21, 49, 17 M. 37 = 3 M, L. J. 
276. 

Breach of Statutory duty. 

See Statutory Duties, 5 Bom, L. R. 
405 = 27 B. 344. 

Breach of Trust. 

See Trust. 

(1) — Trustee — Breach of trust — Declaration 
of liabilities . — The Court will not, at the in- 
stance of one of two defaulting trustees, de- 
olare the liabilities arising from a breaoh of 
trust without having all the parties concern- 
ed before it. Nor will the Court pass an 
order whioh might in any way tend to be con- 
strued as an assent to a breaoh of trust already 
oommittod, even though the breaoh may have 
been benefioial to the trust estate. JOHN 
BOYLE BARRY V. OCTAVIUS STEEL, 1 C.L.R, 
80. 

(2)— Breaoh of trust— Justification— Consent 
of ce9tui que trust — Damages for breach of 
trust — Prospective. — The oonseDt or approval 
of the community interested in the temple 
affords no justification for aots of breaoh of 
trust, though it may perhaps be evidence of 
the propriety of the act charged. Prospective 
loss should also be taken iofco aooount in assess- 
ing damages for broach of trust. RaNGA PAI 
v. Baba, 20 M. 398. 

Liability of Administrator-General in respect 
of — By intestate exeoutor — See ADMINIS- 
TRATOR-GENERAL, Cor. 97 = 2 Hyde 3 = 
Bourke, O.C. II. 

See Compromise— General, ll W R. 31, 
P.C. 

See Estoppel— General, 15 b. 625. 

See Limitation act, 1908, s. 10, 20 M. 398. 

Trustees claiming trust property as their 
own— Breach of trust— Sec RIGHT OF SUIT- 

TRUSTS, Suits relating to, 15 B. 612. 

See Trustee, 9 B.H.C, 333. 

Breach of Warranty. 

See damages— Damages, Suits for, 29 
O. 323 = 6 C.W.N. 495. 

Breeze, 

Right to south — See PRESCRIPTION — 

Easements— Light and air, 14 C. 839. 

Bribe. 

Advice to bribe to keep baok unfavourable 
evidence — See ACT XVIII OF 1879, ss. 13, 14, 
5 C.W.N. 45. 

Effeot of giving — See LEASE — GENERAL, 
3 Ind. Cas. 316 = 37 C. 81= 14 C.W-N. 101. 

Suit to recover money paid as See 

Small Cause court, mofussil, jurisdic- 
tion of -General, 9 Ind. Cas. 623. 



507 


THE ALL INDIA DIGEST. 


508 


Bridge. 

P -buildiDg of — Bridge connecting houses 
?it -.red on opposite sides of a lane — See 
E/.SKMENT. 9 P.L.R. 1911 = 9 Ind. Gas 402 = 
51 P.W.R. 1911. 

Bridge Act, Howrah 
See Ben. act IX of 1871. 

Bridges and Roads Act, Tolls on. 

Sec Bom. Act hi of 1875. 


British boro Subjects, 

Statute of Fraud?, e. 4 — Applicability to 
—See ST. 29, Car. II, c 3, 1 3VI.H.C. 27. 

British Courts. 

— Courts in Kathiawar and Rajkot , whether 
British Courts. — The Civil Courts in many of 
the States of Kathiawar, including the State 
of Rajkot, are purely Native Courts entirely 
independent of the Courts of British India, 
over which neither the Government of India 
nor the Government of Bombay assumes- to 
exercise any control except indeed as an aot 

of State. GHAMSHAM LAL v. BHANSALI 3 B. 

249. 

Attachment of debt arising out of claims 
over which - have no jurisdiction — See ATTACH- 
MENT— SUBJECTS OF ATTACHMENT, 5 B. 249. 

British India, 

ID— S. .380, Civ . Pro. Code. 1882— British 
Cantonment of Secundrabad. — For the purpose 
of s. 380, Civ. Pro, Code, the British oanton- 
ment of 8ecundrabad must be regarded as being 
a pla^e out of British India HOSSAIN ALI 
MlRZA V. A BID ALI MlRZA, 21 C. 177, 

(2)— Tributary Mehals of Orissa -Mayoor . 
The tributary mehals of Orissa, of which 
Mayocrbun j is one, do not form part of British 

Ratan Mahanti V. Khatoo sahoo, 
29 C. 400 = 6 C.W.R. 573. 

Jurisdiction— Marriage out of— Validity- 
Suit for dissolution— See ACT XV OF 1865 
ss. 3, 26, 30. 53, 16 B. 136. 

Attachment of peusion payable in British 
India to descendants of former Royal family 
in Ceylon— Validity of attachment— See 

attachment— subjects of attachment 

26 M. 423. ' 

Jurisdiction — Religious endowment. — Pro- 
perty in— Of temple outsido British India — 
Bight to effioiato in temple— Right to sharo in 
property See HINDU Law- RELIGIOUS 

Endowment, 20 B. 495. 

Testator subject to Baroda State — Will 
executed at Baroda— Disposition of immoveable 
property in juri-dictiou of Court in British 

InmToff Pr °bate and administration 

Act, 1881, 88. 56, 57, 20 B. 607. 

n h T ® IBUrARY MEHALS, 7 0. 523 = 9 

vJtlj.lvi 93# 


Brit jajmani bahis. 

Suit to set aside sale of— Limitation— See 
Limitation act, 1908, arts. 49, 126. 6 
A.L.J. 614 = 3 Ind. Cas. 505. 

Broach. 

Bhagdari lands in— District— 8uooession— 
8pecial oustom— Males and females, preference 

between — Hindus and Mahomedans See 

Succession. 6 B. 482. 

Broach and Kaira Incumbered Estates Act. 

See BOM, ACT, XIV OF 1877. 

Broach Thakur's Relief Act. 

See BOM. ACT XV OF 1871. 

Broker. 

(1) — Guarantee by broker in one transaction, 
effect of, on subsequent transactions, where sig -, 
yiaturc of broker is forged . — The signing hy 
a broker of a bought note in which the guaran- 
tees the fulfilment of a contract on the part of 
the seller raises no presumption of law in tran- 
sanotions between the same parties wbioh oannot 
be contradioted, that subsequent bought notes, 
to wbioh the signature of the brokor is forged', 
containing similar guarantees wero signed with 
the authority of the brokor. MCLAREN MORRI- 
SON V. Verschoyle, 6 C.W.N. 429. 

( 2 ) — Broker, if entitled to commission from 

both buyer and seller.— A broker, though often 
spoken of as an agent of both the contracting 
parties, is deemod primarily the agent of. the 
party by whom he is originally employed. To 
make tbo other side liable to pay him brokerage, 
it must be shown that he has been employed by 
such party to aot for him, or that, on the oon- 
tract, such party has agreed to pay the brokerage. 

The Municipal Corporation of Bombay 

v. CUVERJI HlRjr, 20 B 124. 

Liability of — Burden of proof — See CIV 

PRO. Code, igos. s. ii5, 10 c.w.N. 14. 
Position of— See Contract — General. 

S Ind Cas. 601. 

Contract between — To divide prrfits — See 

Contract— illegal contracts, l Agra 

2G9. R 

Bought note — See CONTRACT — MlSCEL- 
LANEOUS, Bourka O.C. 254. 

See Contract act, 1872, s. 242, 6 C.W. 

N. 429. 

Market-rate — Record by brokor — Evidenoe— : 

See Evidence — Secondary Evidence, 10 

C. 665. 

Contract Suit by — to recover brokerage — 

See Principal and agent — General. 80 
o. 202 = 7 C.W.N. 297. 

See Principal and agent— authority 

OF AGENTS. 8 B.H.O. A.O. 19. 

Contract through — See PRINCIPAL AND 

AGENT— AUTHORITY OF AGENTS, Bourke 
A. O.C. 43. 

Same brokor for both vendor and vendee— 
Liability of broker — Mistake of renter in trans- 
mitting mossage— Effeot— See SALE -GENE- 
RAL, 8 M.L.T, 353 = 8 Ind. Cas. 291. 
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Broker — concluded, 

Broker’s sold notes on agreement by sale— 
Cancellation of stamps— See STAMP ACT, 1379, 
soh. I, No. 46, sob. II. (ol.) 2, and ss. 11, 34, 

14 B. 102. 

See ST. 11 & 12, VlCT., C. 21, 2 Hyde 177. 

Subsequent modification of contraot between 
buyer and seller does not affect commission of 
— See Vendor and purchaser— General, 
20 B. 124. 


See CONTRACT ACT 


Brokerage 

On wagering contract- 

1872. 1 L.B R. 128. 

Brokerage Contract. 

— Principal and agent — Agent for raising a 
loan-- Capitalist not ready and will mg to advance 
on terms offered by principal — Remuneration 
of agents— Time, the essence of contract—Con- 

tract Act , s. 55 — Quantum .meruit.— -Where 
the remuneration of an agent is payable upon 
the performance by him of a definite under- 
taking. he is entitled to be paid that remunera- 
tion as soon as he has substantially done 
all that he undertook to do, even L the 
principal acquires no benefit for his services, 
and, except where there is an express agree- 
ment or special oustom to the contrary, even 
if the transaction in respect of whioh the re- 
muneration is claimed falls through, provided 
that it does not fall through in oonsequenoe of 
any aot or default of the agent. Where the 
agenov is in respeot of raising a loan, it is 
essential that the agent procures a person 
ready and willing to make the loan on the 
terms proposed ; it is not sufficient that be 
prooures a person willing to negotiate about 
the matter. The defendants granted a letter 
of authority to the plaintifis to raise a loan of 
eleven lakhs on a mortgage of their entire 
estate. The capitalists with whom the plaint)^ 
entered into negotiations were not ready an 
willing to advance the money on the terms 
offered by the borrowers. They imposed a 

oonditicn as to the margin of security never 
proposed or accepted by the borrowers. T 
transaction ultimately fell through : Held, that 
the plaintiffs never rarned the remuneration 
claimed by them. The rule of equity, which 
is formulated in s. 55 of the Contraot Act, is 

to look at the whole scope of the traD9aotlo “^ 
see whether the parties really meant the 
named to be of the essence of the contract. 
Where the plaintiffs claimed remuneration 
according to the contract which failed comple- 
ted they are not entitled to remuneration on 
JhJ’basis of quotum meruit for the- aeries, 
whioh was not the foundation of the- olairn^ 
KISHEN PRASHAD SINHA V. PORNEUDU 
NARAIN SINHA, 15 C.L J. 40. 

Brokerage Fees. 

Allowance of. in estimating oompensat.on oj 
land compulsorily acquired-See ACT 

1894, s. 23. 9 Bom. L.R. 1232. 

Broker’s Notes. . , 

-English Law-Broker's notes 

-Bought and Sold notes .- Brokers notes, as a 


Broker’s Note*— concluded. 

memorandum, may satisfy the Statute of 
Frauds, but not exclude parol evidence. 
Bought and sold notes, unobjected to, may be 
evidence of the contraot, but they do not neces- 
parilv constitute the whole contract. JUMNA 
Doss V. 8RINATH ROY, 17 C. 176, Note. 

Brother. 

See U.P. ACT I OF 1869, 7 O. C. 248. 
Buddhist. 

See Succession act, 1865, ss. 332, 190, 

1 L.B.R. 193. 

Will of — See WILL— FORM OF WILL, 2 B. 
L.R. A.C 79=10 W.R. 417. 

Buddhist Law. 

1. — General. 

2. — adoption. 

3 —ALIENATION. 

4. — ANCESTRAL PROPERTY. 

5— Divorce. 

6. — Ecclesiastical. 

7. — Gift. 

8— Husband and Wife. 

9.— inheritance. 

10. — Joint Family. 

11. — Maintenance. 

12. — Marriage. 

13. — Partition. 

14. — Pre-emption. 

15. — Widow. 

16. — Will. 

4 — General. 

(1 )— Maiden lady bringing up two girls and 
a boy— One girl's father administering estate 
under letters of administration— Other girl 
suing and getting decree for whole estate as 
keifctima adopted daughter of deceased — Suit on 
behalf of first girl— Boy put on record as party 

Decree against second girl directing her to pay 

one-third share to first girl and another third 
share to boy.— A maiden lady, deceased, had three 
persons living with her, (1) S. the daughter of 
B, with whose father the deceased was living, 
(2) P, a boy, and (3) L, another girl. On her 
death Y, the father of S applied, as father and 
guardian of S, for letters of administration to 
the estate of the deceased, and obtained it from 
the Court. A similar application was also 
made on behalf of L, but was refused. L. there- 
upon, instituted a suit in forma pauperis 
against the estate of the deceased, admimatra- 
ed by Y, for possession of the whole of it, aa 
keittima adopted daughter of the deoeased. 
The suit, to which 8 and P were wrongly not 
made parties, and which was very badly con- 
ducted, was resisted by Y, but was finally de- 
creed in favour of L as the adopted child of the 
deoeased entitled to inherit. Afterwards, the 
sister of Y, instituted, as next friend of B. tbe 
present suit on the ground that, S, not being a 
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Buddhist Law — continued. 

1. — General — continued. 

party to the former suit, the deorees in it were 
not binding on her, and that she alone was 
entitled to the whoie estate. P, who wished 
to put forward his claim, was permitted to be 
put on the record as ecoond plaintiff in a suit 
in which the original plaintiff olaimed the 
whole estate. The suit was decreed in favour 
of 8, who was held by the District Judge to 
have been adopted by the deoeased and not L 
and P. Held that S’s right to sharo in the 
estate as keittima adopted daughter of the de- 
ceased had been proved and that L should make 
or pay over one-third share of the property, 
which she had obtained or may hereafter obtain 
from Y under the decee in the former suit, to 
the properly constituted guardian of 8, that 
L’s right to share in the estate as keittima 
adopted ohild having been established in the 
former suit where 8’s claim was represented 
fully, the question of L’s right to share in the 
estate should not havo been gone into in the 
suit. Regarding P, though the evidence of his 
having been adopted was not so strong, yet, the 
deceased having brought him up also, and Y, 
the person who should havo known best the 
position P ocoupied in tho house, having ad- 
mitted, shortly after the death of the deceased, 
that P was one of three children adopted by 
the deceased, held, setting aside the decree of 
the Distriot Court, that L should make or pay 
over to P also a one-third share of such property 
as she had received or should hereafter reooivo 
under such decree. Ma Bu LONE v. Ma MYA 
Sin, 14 Bur. L.R. 9. 


( 2 )— Ancestral estate— Co heirs— Sale of < 

divided portion of properly belonging to th< 
family— liight of pic-emptwn — The bliamma 
lhats. Alter the division ot ancestral estate, thi 
holder of a divided portion is bound (being t 
member of the family) if he wishes to 6olI, t( 
offer his share to the original co-heirs ; anc 
consequently a sale to strangers, effooted with 
out such offer, is invalid if the co-heir: 
promptly assert their rights. MA NOWE v Ll 
BU, L.B.R. 1872 1892, 76. [*\, J4 Bur. L.R 

B.B.R. 128, 14 Bur. L.R. 91, U.B.R 
iS Vol. II, 155; It., U.B.R. 1897- 

Vo1 - II, 1G2, 4 L.B.R. 128. U.B.R 
1907, 2nd Quarter, Buddhist Law— Inheritance 
-Pre-emption, 1 ; Cited, 3 L.B.R. 7 ; Cited d 
Rt, 1 L.B.R. 50.] 


{3)— Right of redemption— Burden of proof.— 
Where laud is h<»naed over in payment of a 
debt, an option of redemption is loft with the 
original proprietor. When tho plaintiff claimed 
a right of redeeming oortain land and the 
defendant alleged a sale outright, the burdeu 
of proof was held to lie on tho latter. NGa 
8HWE Ku v. NGA KWYA Y\VE, L.B.R. 1872— 
1892, 78. [Ref. on, L.B.R. 187;— tttiL, 102* 
R. % L.B.R, 1872—1892, 482, 642, LBR 

1893—1900, 65, 461.] * ' ‘ 


See Damages— Miscellaneous, 

1872—1892, 114. 


L.B.R. 



Buddhist Law — continued. 

1. — General — concluded . 

Ownership of properly by married couples 
—Devolution — Letters of administration 

whether and wheu can be granted to any 
person other than survivor of married couple- 
Proper person to administer estate — See Pbo- 
BATE AND ADMINISTRATION ACT, 1881, 4 L 
B.R, 293. 

Object of granting letters of administra- 
tion— Right of younger daughter of deoeased 
Burman Buddhist to Letters of Administration 
during the life-time of the mother— Agreement 

of parties, whether can change personal law— 

See Probate and administration act 

1881, S. 23, 4 L.B.R. 287 = 14 Bur, L.R, 28o! 

Suit for redemption— Transfer of Property 
Aot, s. 85 — Joinder of parties — See TRANSFER 
OF PROPERTY ACT, 1882, s. 85, 3 L.B.R. 
15. 

2. — Adoption. 

(1) — Evidence of adoption— Adoption taking 
place long ago— Var iation in evidence as to time 
of adoption , effect of. — A suit was instituted 
for a declaration that the plaintiff was, equally 
with the defendant, the keittima daughter of a 
Burmese lady and, ae suoh, entitled to share 
in tho latter’s estato equally with the defend- 
ant. The Court of first instance gave a decree 
to tho plaintiff. The Chief Court reversed this 
deoreo on the ground, that the evidence ad- 
duoed by plaintiff as to the time and manner 
of tho alleged adoption varied widely and the 
publiofty of the adoption was proved, On 
appeal, the Privy Council observed that 
neither ceremony nor written dooumeDt being 
required to constitute, or initiate the relation 
of, keittima adoption, there must be, on the 
one hand tho consent of the natural parents 
and, on tho other, the taking of the ohild by 
tho adoptive parent with the intention and on 
the footing that the ohild shall inherit. On 
weighing the evidence their Lordships fouud 
that the keittima adoption had been proved 
and that, as tho adoption took place long ago, 
the variation in tho evidence as to the time 
of adoption was not very material. MA ME 
Gale v. Ma Sayi, 32 C. 219, P.C. = 4 L.B.R. 
172 = 8 Sar. 743. 

(2) — Burmese law and custom — Adoption — 
Mode of proof — Publicity — Inferences from the 
facts of the life of parties— Child— Adult.— 
According to Burmese Law, no formal cere- 
mony is uocossary to Constitute adoption, and, 
though adoption is a fact, that faot can oitbet 
be proved as having takon plaoe on a distinot 
and specified ocoasion, or may bo inferred from 
a course of conduct whioh is inconsistent with 
ftn y other supposition. But in either case 
publicity must bo given to the relationship, 
and tho araouut of proof of publicity required 
will bo greater in tho oases of the latter cate- 
gory, when no distinct ocoasion oan be appealed 
to. In many cases the inferenoes of the 
relationship existing, aud tho publicity of the 
relationship itself, may naturally be taken 
from tho faots of tho life of the parties, apart 
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Buddhist Law — oontinued. 

2.— Adoption— continued, 

from the verbal statements of those ooucerned. 
Thus when a child who has natural parents 
leave those parents and its own home, and is 
brought up in the house of another who treats 
it as a father would a child, the inference is 
not difficult to draw, and the faots from which 
that inference is drawn are public faots neces- 
sarily known to all the persons, friends and 
acquaintances. But in the case of an adult, 
when the inferences to be drawn from “ bring- 
ing up ” are necessarily absent, p.nd where the 
oonsequenoe of adoption is disinherition of 
those entitled to succeed by law, it is specially 
necessary to insist on adequate proof of publioity 
or notorie'y of the relationship. MA YWET v. 

Ma Me, 11 Bora. L R. 1193, P C. = 5 L.B.R. 
118 = 10 C.LJ. 253 = 8 M.L.T 302 = 3 Ind. 
Cas 797 = 36 C.978 = 19 M.L.J. 577 = 14 C.W.N, 
111 . 

( 3 ) — Definition and rights of keittima and 
apatittha sons.— The keittima son has the full 
rights of inheritance of a natural son whereas 
the avattitha son has only partial rights of 
inheritance. The apatittha son has nevertheless 
rights of inheritance. Looking at the definition 
of an apatittha son in the Digest of Buddhist 
Law the term would seem to refer to a foundling, 
a child oapuallv adopted whether its parents and 
relatives are known or not, a chi id oasually 
adopted and brought up in the family of the 
adoptive parents being abandoned by its natural 
parents, a ohitd casually adopted through 
oompassion, a destitute child casually adopted. 
The principle underlying the definition of the 
term seems to be that an apatittha adoption is 
a compassionate one, which takes place in con- 
sequence of the child being destitute with no 
one to maintain it through abandonment by, 
or the decease of, its natural parents, or some 
suoh similar cause. Held , in this oase, on a 
consideration of the probabilities and of the 
manner in which the boy was treated, that the 
adoption was keitt ma and not apatittha. TET 

Tun v. Ma Chain, 5 L.B.R. 216 = 8 Ind. Cas. 
978. 

(4) — Some probabilities in favour of alleged 
adoption— One or two important proba'.ilit\es 
aqainst it— Adoption not generally published and 
not notorious — Valid adopton according to ie- 
quirements of Burmese Buddhist Law, whether 
proved.— The plaintiff, an adult, olaimed to have 
been adopted by its uncle. He was able to 
adduce, from the relationship between himself 
and his uncle, from the latter’s circumstances, 
from his uncle’s public letters, through wit- 
nesses, and from other sources, a good deal of 
evidenoe calculated to render his contention 
probable and successful. It appeared, however, 
that the plaintiff, when oalled upon to state his 
father’s Dame, gave, not his adoptive, but his 
natural father’s name, thus makrag it doubt- 
ful, whether the idea of giving up all his pros- 
pective rights in his natural parents’ property, 
as the result of the adoption, presented itself 
to his mind at the time of the alleged adoption, 
and, also, that his relationship with his uncle 

C. 11—33 


Buddhist Law— oontinued. 

2.— Adoption — continued. 

1 was not published generally and was not noto- 
rious, as it ought to have been, had it been 
true. Held, that he failed to prove that he had 
been validly adopted aooording to the require- 
ments of the Burmese Buddhist Law. In the 
absence of anything to show what is neoessary 
to constitute the adoption of an adult, the 
general principle is that an adult cannot be 
I adopted without bis or her conseut. But, as 
an adult (cannot be deprived of any rights 
without his or her oonsent) — an adoption 
depriving rights of inheritance in natural 
parents’ property — it must appear that he or 
she oonsented to renounce all his or her pros- 
pective rights in his or her natural parents’ 
property. Per Fox , C.J.— Notoriety amongst 
the people with whom the parties ordinarily 
mixed in social life is what is required in evi- 
dence of the adoption of an adult (11 Bur. L.R. 
240 = 2 L.B.R. 224, F.) Per Hartnoll, J 
When a person claims a share in an estate on 
the ground that he was adopted as an adult, the 
burden of proof lies heavily ou him, the more 
especially as such an adoption is not usual even 
if it is sanctioned by the Dhammathats. Ma 
Gyi v. MAUNG Po Tha, 14 Bur. L R. 15. 

(5) — Right to cancel.— Adoption is an insti- 
tution of Buddhist Law, and for the incidents 
that govern it, the Court must look to Buddhist 
Law or to custom, if custom has modified the 
law. There is no other means of getting light 
on the eubjeot. Parents who have given a child 
in adoption to another, are at liberty until the 
ohild has grown up to take the ohild back 
when they please. MAUNG 8EIN v. Ma MON, 
U.B.R. 1902—1903, Yol. II, Buddhist Law, 
Adoption, 1. 

(6) — Ceremonies, Necessity of — Publicity and 
notoriety essential— Keittima adoption — Proof. 
—It has been held that no particular cere- 
mony is required for adoption but there can 
be no doubt that an essential part of adoption 
is publioity of the relationship and of the 
intentions of the adoptive parents in regard to 
the inheritance of their estate by the adopted 
ohild. To establish a keittima adoption proof of 
publioity and notoriety is essential. Ma 

Mein Gale v. Ma Kin, U B.B. 1892—1896, 
Yol. II, 34. (U.B.R. 1892—1896, Vo). II, 22, R.) 

(7) — What is a keittima adopted child — 
Manugye Dhammathat (pp. 311 and 319 , 3rd 
Edition). — When one party seeks to disturb a 
deoision in revision, it is fair that the other 
party should be at liberty to put forward 
grounds of dissatisfaction with it on his side, 
although be might otherwise have let it stand 
unchallenged. No particular method of adop- 
tion is prescribed by Buddhist Law. Evidenoe 
of bringing up and treatment as child of adop- 
tive parents and publio recognition as suoh is 
sufficient proof of keittima adoption. The 
duties of an adopted child are similar to those 
of a natural born ohild, and seperate living may 
constitute a disqualification to inheritance by 
the adopted ohild ; but that the question what 
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Buddhist Law - continued. 

— 2. — Adoption— continued. 

constitutes separate living depends upon the 
circumstances of eaoh particular oaae. Suggest- 
ed that possible reason for disqualification may 
be that separate living on the part of adopted 
child might indicate severance of the adoption. 
Ss. 26 & 27 are aoplicable. MAUNG AING v. 
Ma KIN. U B.R. 1892 — 1896, Yol 11,22. [fl., 
U.B.R 1892 — 1896, Vol. II, 34, 176, U.B.R. 
1906, 3rd Q r., Buddhist Law — Inheritance, 
15, U.B.R, 1897 — 1901, Vol. II, 135, 142.] 

(8) — Keittima and apatittba children — 
Evidence — Letters of administration. — An 
alternative claim to the status of adoption 
either by the keittima or the apaiittha mode 
may bo made in the Court of first instance. 
Evidence in the case considered, and kiuds of 
evidence necessary to prove adoption discussed 
with reference to previous rulings. In adoption 
the publicity of the relationship is the essential 
point to be established. It has not beeD laid 
down at any time Lhat thero must be striot 
proof of a formal and public taking over of the 
adopted child with a definite pronouncement of 
the intention of the adoptive parents that the 
ohild should inherit, or share in the inheritance 
of, their estate. If the law required striot 
proof of the ciroumstanous of ihe original 
adoption, proof ia these oases, unless there was 
a formal deed, would usually bo a very difficult 
matter. For, the investigation of these claims 
is commonly undertaken many years after the 
date of the alleged adoption. In no case that 
has been reported in which the adoption has 
been upheld has there been striot proof of the 
original giving and taking. No oase has been 
oited in which a ohild has been taken into a 
family completely severed from its own family 
in the life-time of its parents, and openly treated 
as a child of the adoptivo house and not as a 
mere dependant, and in which it has been held 
that there has been no intention that such a 
ohild should bo regarded other than as a waif 
and stray brought up out of charity. It seems 
most unlikely that the natural parents would 
consent to such an agreement. Tho strictest 
proof would be required that a son had conducted 
himself as an enemy to justify a Court in dis- 
inheriting him under a law. Tho more fact of 
the institution of a suit by a son to obtain from 
his mother aeharo of his fathor’s estate oannot 
in itself ho regardod as unfilial oonduct. Nor 
does the fact that tho suit was brought oul. of 
time or that a larger share than tho law allows 
was claimed to make it so. Deoision betweon 
two rival claimants for letters of administration, 
both legally qualified to obtain them. Ma 
Mye Me V. Maung Ba Dun, 2 L.B R. 224=. 
11 Bur. L R 240. (U.B.R. 1897—1901, Vol. II 
142. Cited.) [F. t 11 Bur, L.R. 15 ; Tv., 5 L* 
B.R. 118 = 11 Bom. L.R. 1193.] 

(9 j — Proof. — Adoption is a mixed question of 
fact and law. No ceremony or dooument is 
required to constitute an adoption, but there 
must be a r equest from parents and a notorious 
and pablio taking and bringing up, in order 


Buddhist Law — continued J 

— *2.— Adoption— concluded. 

that, or with the understanding that, they, i e . 
the ohilderu may inherit. (L.B.R. 1872— 1893* 
25, F.) There can be no doubt that an essen- 
tial part of adoption is publicity of the relation- 
ship and of the intention of the adoptive parents 
in regard to the inheritance of their estate by 
the adoptive child * * * the law thus most 

properly requires that adoption shall not be 
a hole-and-corner matter, but a matter of 
publicity and notoriety, so that there may be 
no room for questions to bo raised and dis- 
putes to bo encouraged. ( Chan Toon's Leading 
Cases , 168, F.) Residence together in one 
house is not sufficient indication of the relation 
of the parties being that of adopted child and 
adoptive paroDt. MA PWA v. Ma THE THE 
1 L.B.R. 273. [jR.i 5 L.B.R, 118 = 11 Bom 
LR. 1193.] 

(10)— Essentials of valid a dopt ion— Ceremonies 
— Document ari/ evidence— Publicity —Intention 
of publicity.— To constitute a valid adoption the 
law requires no ceremony, no written dooument, 
nothing indeed but a request from parents, and 
a notorious and public taking and bringing up, 
in order that, or with the understanding that, 
they, i.e., the ohilciren, may inherit. Just as 
an open living together is amoDg Burmans 
presumptive proof of marriage, so also tho open 
bringing up of a ohild, and supporting suoh 
ohild for so many years, is presumptive proof 
of adoption, especially where tho parents are 
childless and the child is a niece. MA GUN. v. 
Ma Gun, L B.R. 1872— 1892, 23. [R., 1 L. 

B. R 273; R., U.B.R. 1897—1901, Vol. II, 
142. U.B.R, 1892—1396, Vol. II. 23, L.B.R. 
1872—1892, 225.] 

C j 1 Adoption by Buddhist having child— 
Validity. — A Buddhist, can adopt a ohild, he 
having a child of his own at the time. Ma 
Bavin v. Ma Yin, L.B.R. 1872—1892, 100. 

(12) Adoption — Proof— Two adoptions valid 

Evidence of adoption. — Whore it was proved 
that tho plaintiff, who claimed to be the adopt- 
ed daughter of a Buddhist couple and had 
lived with tho couple from the age of three 
years, and tho plaintiff's mother as well as 
others has stated that the old oouple had told 
them thaw they had adopted tho plaintiff and 
that she was generally regarded as their dau- 
ghter. y/dfd, that tho adoption had been 
amply proved. Inasmuch as oveu children of 
well-to-do parents ofieu assist in cultivating 
tho family acres, no inference against adoption 
can bo drawn from the fact that an adopted 
daughter worked in the fields for her adoptive 
parents. A seoond adoption duriug the life- 
time of the first adopted ohild is not prohibited 
by Burmese Budhist law, though it is unusual* 

Ma Siiwe Yin v. Ma Shwr Nyun, 11 Iod. 

Cas 776. 

3. — Alienation. 

( 1 ) — Sale by wife of joint property— Its valid- 
ity ( ons6nt of husband — Power -of -attorney— - 
Registration Act % s. 33, —It is settled law that a 
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3, — Alienation — continued . 

Burmab Buddhist, with the express or implied 
oonsent of his wife, may dispose of their joint 
property. It is a oommon practioe for the 
husband alone to execute deeds of transfer of 
joint property. Probably it is unusual for the 
wife tc do so, but if she has her husband’s 
consent, a sale by the wife would be as valid as 
a sale by the husband. A deed of sale of joint 
property exeouted by the wife alone does not 
require a registered power-of-attorney under 
s. 33 of the Registration Aot. MAUNG TUN 
My AT v. RAMAN CHETTY, L.B.R. 1893 — 
1900, 37. (L.B.R. 1872—1892, 403, ft.) 

(2) — Wilow's right of disposal of property , — 

By Buddhist law the ohildreu have rights in 
the property as well as the widow. If the 
ohildren are young and she undertakes to 
manage for them, she does this under the 
responsibilities of a trustee. She may use the 
property for necessary subsistence, but ought 
not, exoept for their benefit, to dispose of it 
otherwise. If however there is family necessity 
to sell, the sale may be valid as against the 
children ; but it will lie on the purchaser to 
prove the necessity. NGA SETVYE YO v. 
Ml SAN BYU. L.B.R. 1872-1892. 108, 

[ft.. L.B.R. 1872 — 1892, 212, 255, 378. U.B.R. 
1892—1896, Vol. II, 171, U.B.R. 1892—1896, 
Vol. II, 121, 4 L.B R 256, U.B.R. 1892—1896, 
Vol. II, 531 ; D., L.B.R. 1872—1892, 115.] 

(3) — Assent of heirs.— The law contemplates 

the devotion of a portion of the estate of the 
deceased to religious offerings. But the Courts 
cannot uphold a large expenditure on this 
aocount incurred without the assent of the 
heirs. A suit by one of the co-heirs to recover 
her portion of the expenditure is maintainable. 
Ml Min GWUE v. Ml SAUNG, L.B.R 1872— 
1892, 46. [ft.. U.B.R. 1892-1896, Vol. II, 

171, 93, L.B.R. 1893—1900, B 299, 465, U.B. 
R. 1892—1896, Vol. II, 397.] 

(4) — Poggalika property of priest— Rights of 
disposal by other members of the same order 
for funeral expenses of deceased owner.— The 
poggalika property ^ot an individual priest, 
cannot on his 'doath be disposed of by another 
member of the order unless such sale was 
necessary to meet the expenses of the deceased 
priest’s funeral. U TE LAW KA v. MAUNG 
PO KA, L B R. 1893—1900, 597. 

( 5 ) —Attachment— Suit to establish right to 
attach property — Sale before attachment valid . , 
if bona fide and for good consideration— Fraud— 
Burden of proof — Buddhist Law— Sale of his 
share 6? / co-sharer — One co-heir acting on behalf 
of all— There is nothing to prevent an owner 
from selling or any one from purchasing pro- 
perty before it is atiaohed, provided the trans- 
action is bona fide and for good consideration. 
The burden of proving fraud rests on the 
oreditor who impeaohes the sale. A sharer has 
an absolute right to dispose of his own share, 
even while the property is undivided subject to 


Buddhist Law— continued. 

3. — Alienation — concluded. 

the right of pre-emption by co-heirs. (2 L- B, 
R. 167, F.) It is common to find one or more 
oo-heirs aoting on behalf of the general bjdy of 
co-heirs. SUBRAM A NI AN CHETTY v. MAUNG 
Shwe the, 11 Ind. Cas. 781. 

4 — Ancestral Property. 

U ) — Sister — Division — Ancestral estate . — 
The widow is entailed to retain possession 
against a sister of anoestral estate redeemed by 
her husband and worked by him, although 
there has been no aotual division by measure- 
ment or express agreement. Separate possess- 
sion and separate living will shift the burden 
of proving the property to be joint estate on the 
party alleging the property to be joint. Ml 
PYU v. Ml BON DOK, L B.R. 1872—1892, 33. 
[ft., U.B.R. 1892—1896, Vol, II, 121, L.B. 
R. 1872—1892, 74.] 

(2) — Pre-emption sale, — If ancestral property 
has passed into the bands of third persons, the 
heirs of the original owner do not possess an 
absolute right of buyine it back. But if the 
possessor wishes it to sell, he must offer it first 
to them who have a right of inheritance in the 
land. A sharer in undivided ancestral property, 
if he wishes to sell his share, must first offer 
his share to his co heirs, and consequently a 
sale to strangers effeoted without such offer is 
invalid if the co-heirs, promptly assert their 
rights. NGA MYAING v. Ml BAW, L.B.R. 
1872—1892, 39. [Cited, 3 L.B.R. 7 ; Rel. on , 
L.B R. 1872—1892, 76; D. L.B.R. 1872—1892, 
115 ; ft., L.B.R, 1872—1892, 378, 108, 1 L.B. 
R. 50, U.B R 1892—1896, Vol. II, 383, U.B.R. 
1907, 2nd Quarter, Buddhist Law — Inheritance 
— Pre-empuou, 1; F ., 14 Bur. L R. 91, 14 Bur. 
L R. 205 = 4 L.B.R. 128, U.B.R 1897—1901, 
Vol. II, 155, 162 ; Diss., 1 L.B.R. 144.] 

(3) — Sale — Consent of all the co-heirs is 

necessary to the sale of undivided ancestral pro- 
perty, — One oo sharer cannot alienate even his 
own interest in undivided family estate with- 
out consulting has oo-sharers and ascertaining 
their unwillingness to buy him out. This doc- 
trine has its parallel in the rule which prevails 
in those parts of India which are governed by 
the strictest Hindu Law where the consent of 
all the share- Holders is necessary even to the 
alienation of an individual share. Ml TE v. 
PO MAUNG, L.B.R. 1872—1892, 41. [F., 

U.B.R. 1897—1901, Vol. II, 162, 14 Bur, L.R. 
91, U.B.R. 1907, 2nd Quarter, Bud. Law — * 
Inheritance — Pre-emption l;ft , U.B.R- 1892 — 
1896, Vol. II, 383, 1 L.B.R. 50 L.B.R. 1872— 
1892, 108 ; D., L.B.R. 1872—1892, 115.] 

5. — Divorce. 

See Buddhist L«.w — Husband and 
Wife. 

See Buddhist Law— Marriage. 

(1 ) — Divorce by mutual consent — Partition of 
property — Atet — Lectetpwa property — Nissayo 
and Nissito. — In a suit for divorce by mutual 
oonsent and for partition of property, held , on 
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3 — Di vorce — continued. 

the authority of the Manugye, Book XII, s. 3, 
that, where the relation of Ntssayo and Nissito 
subsists between the husband and the wife 
with rrppeot to atet property, the wife, if she is 
the Nissitto, is entitled to ODe-third of suoh 
property ; she is also entitled to a third of the 
undivided ancestral property, which was in- 
herited by her husband during the marriage, 
The prefits of the atet or pany property are 
lettetpwn , and they inherited a property being 
itself lelteipwa , its profits are lettetpiua also. 
The partition of such leltetpwa property should 
be made equally, if it was acquired by the joint 
exertions of the married couple. El MYIN v. 
Nga TWE, U B.R. 1900, Buddhist Law — 
Divore, 19. (U.B.R. 1892 — 1896, Vol. IT, 

121, 10 BLR. 49, U B.R. 1897—1901, Vol. 
II, 146, 39, U.B.R. 1902—1903, Vol. II, 
Buddhist LAW — Inheritance, 1, Affirmed.) 
[f?., 14 Bur. L.R. 117.] 

(2) — Grounds of divorce. — Before a Court can 
order divorce against the wish of one party 
there must be proof either of some fault com- 
mitted against the other of a sufficiently 
serious nature to justify divorce according to 
the Dbammathats, or of some evil deed .for 
which a separation of destinies can take place. 
Mero willingness on the part of one party to 
pay ko bo or the price of the body, will not 
constitute a ground for divorce. It might 
equally will be held that williugnees to sur- 
render the whole of the joint property consti- 
tuted suoh a ground. Ml PA DU v. MAUNG 
SHWE BAUK, L.B R. 1872—1892.607. (L.B.R. 
1872—1692, 391. R.) [Cited, U.B.R. 1902— 
1903, Vol. II, Buddhist LAW — Divoroe, 6, 
U.B.R. 1892—1896. Vol. IT, 56; R., U. 
B R, 1905, 4th Qr., Buddhist Law — Divoroe, 
3, U.B.R. 1697—1901, Vol. II, 28.] 

(3) — Civ. Pro. Code ( Act V of 1908). s. 60 — 
Buddhist law — Divorce— Wife's share in'let- 
tet-pwa ' property nit alienable but attachable 
with husband's consent— Decree against wife 
alone. — The appellant, Maung Lo, in execu- 
tion of a deorro against Ma Aing, wife of res- 
pondent, Maung Pyaung, attached a durion 
garden which stood in the joint names of 
Maung Pyaung and Ma AiDg. Maung Pyaung 
applied for removal of attachment, alleging 
that he had been divorced from Ma Aing and 
that she bad no oeuoorn with tho durion 
garden in dispute. The application was refused, 
and Maung Pyaung then brought the present 
suit for a declaration that the land could not 
be attached in execution of deoree against Ma 
Aing as it belonged to him. The Township 
Court found that thore had boon no proper 
divorce botween Ma Aing and Maung Pyaung. 
Held , that tho Township Court had dooided it 
oorreotly, as it appeared that Maung Pyaung, 
after a long married lifo with Ma AiDg, had 
Boparated from her a few years ago and had 
since lived apart from her, but that there had 
been no formal divoroe nor any division of 
property acquired during coverture. Tho durion 
garden in suit was admittedly inherited by 
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Maung Pyaung from his parents several years- 
after his marriage with Ma Aing. Held, that 
it was not payin but let-tel-pwa property and 
that Ma Aing had a vested interest in it, and 
that extent of her interest was one-third. 
(U.B R. 1904 — 1906, Bud. Law — Divoroe, 19, 
F.) Held, also, that, if there had been a di- 
vorce by mutual consent, Ma Aing would be 
entitled to reoeive one-third of the garden as 
property inherited by her husband during oo- 
verture. Held, further, that, although a wife 
could not alienate her share in joint property 
without her husband’s consent, her interest in 
joint property was attachable. (U.B.R. 1902 — 
1903, Vol. II, Execution of Deoree, 1 U.B.R. 
1904 — 1906. Bud, Law— Divoroe 1, F,) Held , 
therefore, that, although Ma Aing had not “a 
disposing power which she may exercise for 
her own benefit'’ over the one-third share, in 
the durion garden, that one-third share, 
nevertheless belonged to her, and that this 
was sufficient for tho purposes of s. 60 of the 
Civ. Pro. Codo, 1908. MaUNG Lo v. MaUNG 
Pyaung, 8 Ind. Cas. 992. 

(4) — Adultery — Cruelty — Whether ground for 
divorce,— Held, that among Burma Buddhists, 
the mere fact .of the husband committing 
adultery or takiug a lessor wife uuaccompanied 
with oruelty does not of itself entitle the 
wife to claim divorce. Tho committing of 
adultery under tho conjugal roof is not such 
cruelty as is contemplated by the Dhamma- 
thats, as affording a ground for divoroe. MA- 
ElN v. TE NAUNG, 5 L.B.R 87 = 3 lnd. Cas. 
713. (4 L.B.R. 340, R.) 

(5) — Part it ion of property on divorce. — Though 
it often happens that partition of goods evi- 
dences a divorce and a deliberate intention to 
terminate tho status of marriage, it is not 
essential to tho validity of tho divoroe whioh 
may bo proved by other evidence of intention 
showing that a termination of married aud not 
a mere temporary separation was deliberately 
intended. NGA LON v. Ma MYAING, L.B.R, 
1872-1892. 206. (L.B.R. 1872—1892,14,73, 
R: 8 C. 327, Apprj [R., 1 L.B.R. 7.] 

(6) — Husband or wife , right of, to obtain di- 
voice without fault on, or consent of , other party 
— Necessity of surrender of joint property.— In 
this caso, tho husbaud sued for divoroe. The 
defendant opposed the suit on the ground 
that her husband had ill-treated her and forced 
her to leave him. She also denied that he was 
eutitlod to a divoroe, by Buddhist Law, and the 
sole question for decision on appeal was, whe- 
ther a husband, whatever his own oouduot may 
have been, is entitled, by Buddhist Law, to 
obtain a deoree for divoroe against his faultless 
wife, on ooudition of surrendering to her the 
joiut property aud paying tho joint debts. 
Held, on a consideration of the various texts 
relating to iho question, that the texts in the 
Dhammathats establish the law, that one o! 
the parties to a marriage oan separate from the 
other, even if the latter does not oonsent, 
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provided that the properties belonging to both 
and their liabilities should be divided. There 
is no insuperable legal bar to divorce against 
the party desiring it, where that party is pre- 
pared to surrender the share of the joint pro- 
perty to which he would, otherwise, be entitled. 
Held, therefore, that the plaintiff, in thi3 case, 
having offered to resign the jointly acquired 
property to the defendant, he may bo granted 
a deoree for the divoroe sought by him. Ml- 
KIN Lat v. NGA Ba 8o, U. B. R. 1903. Bud- 
dhist Law— Divorce, 3. (U. B. R. 189*/ — 1901, 
Vol. II, 28, F. 1 L.B.R. 7 • U.B.R. 1902—1903, 
Vol. II, Bud. Law— Divorce, 6, 12,2 B. 624, 
R.) [12., U.B.R. 1909, Buddhist Law-Marriage, 
1 U. B. R. 1910, 2nd Quarter, 80, 5 L. B. R. 
114.] 

(7) *— Child of divorced couple — Rights of in- 
heritance — Maintenance or renewal cf filial 
relations sufficient to entitle plaintiffs to inherit 
property acquired during second marriage . — 

There Beems to be a great weight of authority 
in favour of the proposition tbat a ohild of a 
divoroea couple is entitled to inherit from the 
parent, with which ho or she lives, and is 
generally not entitled to inherit from the other 
parent, (when that other parent has married 
again and has children by the second spouse) 
property acquired during the second marriage, 
and that visitiug the other parent and receiving 
presents or even maintenance from him does 
not constitute a continuance or resumption of 
filial relations, suchas would entitle the child to 
inherit suoh property. (U.B.R, 1897 — 1901, Vol. 

11, 116, 1 L.B.R. 161, F.) L B.R. 1893—1900, 
299, 469, Dist,\ 2 L.B.R. 85, R.) The. fact that 
the divorced wife and theohildren received noth- 
ing at the time of divoroe makes no difference, 
at any rate so long as it was not alleged that 
there was any property to divide. Ma PAW 
v. Ma Mon, 14 Bur. L.R. 236 = 4 L.B.R. 272. 

(8) — Suit for bare divorce— Maintainability . — 

A suit for bare divoroe, without and as distinot 
from partition of property, will not lie under 
Buddhist Law. NGA CHIT NYO v. Ml MYO 
TU. U.B.R. 1910, 2nd Qr., 30. (U.B.R. 1897— 
1901, Vol. II. 28, Affirmed ; U.B.R. 1902 — 1903, 
Vol. II, Bud. Law— Divoroe, 6, Overruled) U. 
B.R. 1902—1903, Vol. II, Bud. Law— Divorce 

12, Superseded ; U.B.R. 1904-1906, Bud. 
Law — Divoroe, 3, R-.) 

(9) — Previously married and not married 
couple— Iter est xn jointly acquired property — 
Distinction. — There is no distinction in Buddhist 
Law as to the interest in jointly acquired pro- 
perty between the oases of a couple who have 
been previously married and a couple who have 
not been previously married. MaUNG HMON v. 
Maung MEIK, U.B.R. 1902. 2nd Qr., Buddhist 
Law— Divorce, 1. [Rel, on, U.B.R. 1907. 
4th Qr., Buddhist Law, Marriage — Joint 
Property, 1, 12., 3 L.B.R, 66.] 

(10) — Civ. Pro. Code , 1882 , ss. 42, 43. In 
a suit for divoroe the cause of aotion is concern- 
ed with the conduct of the parties and not 
with the property* In a suit for partition of 
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property tbe cause of aotion and the evidence 
would be entirely different. When under 
Buddhist law a suit has been brought for 
divoroe without partition of property, a subse- 
quent suit for partition of the joint property, is 
maintainable. MAUNG Tha 80 v. MA MIN 
GUANG, U.B.R. 1902—1903, Yol. II, Bud- 
dhist Law— Divorce. 12. (Chantoon’s leading 
cases. Vol. II, 31. U.B.R. 1897—1901. Vol. II. 
28, U.B.R. 1902—1903, Vol. II, Buddhist 
Law— Divorce, 6, 22 M. 24, R.) [Superseded, 
U.B.R. 1910, 2nd Quarter, 30; R., U.B.R. 
2905, Fourth quarter, Buddhist Law— Divorce, 
3; Diss., 5 L.B.R. 114.] 

(11) — Suit for bare divorce without partition 
— Misconduct of husband.— The rule laid down 
in U.B.R. 1897 — 1901 ; Vol. II, 28, that under 
Buddhist law a suit for bare divorce without 
partition of property will not lie, discussed, 
modified and partly dissented from. Misoon- 
dneb on the part of a husband whioh may not 
iu itself be sufficient to entitle a wife under 
Buddhist law to divorce may nevertheless be 
sufficient to entitle her to insist on a divorce as 
bv mutual cousent. MAUNG PYE v. Ma ME, 
U B.R. 1902—1903 ,Yol. II. Buddhist Law — 
Divorce, 6. (U.B.R. 1897—1901, Vol. II, 28, 
1 L.B.R. 7.L.B.R.1S72— 1892,607.Ct^d). [R., 
U.B.R. 1909. Bud. Law — Marriage, 1, U.B.R. 
1905, 4th Quarter, Buddhist Law — Divorce, 3, 

U. B.R. 1902—1903, Vol. II. Buddhist Law— 
Divoroe, 12. 5 L.B R. 114 ; Overruled, U.B.R. 
1910, 2nd Quarter, 30.] 

(12) — As by mutual consent — Parties not 
previously married — Share of property , wife en- 
titled to . — In the case of a divorce obtained by 
the wife on account of the misconduct of the 
husband as by mutual consent, where the 
husband ana wife have not been previously 
married, the wife is entitled on partition to one- 
third of property inherited by the husband 
during coverture and vice versa KIN KIN 

Gyi v. Maung Kan Gyi, U.b.r. 1902— 1903, 
Yol. II, Buddhist Law — Divorce, 1. iU.B R. 
1897—1901, Vol. II, Divorce, 39, F.) [R., U. 

B.R. 1902—1903, Vol. II, Civ. Pro. Code, 3; 
Affirmed, U.B.R. 1906, 4th Quarter. Bud. Law 
— Divoroe, 19.] 

(13) — Ground lor granting dtvoree.—A divorce 
cauuot be granted merely on the ground of an 
allegation that the destinies of the husband 
and wife are not oast together. Nor can a 
divoroe be granted merely on the ground that 
the husband has not supported his wife for a 
year, the latter haviug left her husband’s 
protection without reasonable cause. lMATHIN 

V. Maung Kyaw Ya, U.B.R. 1892—1896, 

Yol. II, 56. (19 C. 469, L.B.R. 1672-1892,391, 
607, R.) [R., 3 L.B.R. 175.] 

(14) — Legal representative of deceased debtor 
— Suit against . — Iu a suit against the legal 
representative of a deceased debtor is not 
neoessary to prove that assets have come into 
the hands of legal representative if there are 
assets of whioh he might become possess. But 
the deoree should mention that it is against 
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legal representative in that oharaoter. (8 B. 
30^, F.) Though three years complete separa- 
tion may of itself effect a divorce without aoy 
formal proceeding or declaration at the end of 
that time, the period could not bo reckoned back- 
ward beyond the date of the judicial deoree, 
which must be taken as the starting point for 
the calculation, MAUNG PO MaUNG v. L.H. 
R.L P. NAGALINGAM CHETTY, U.B.R. 1892 

1896. Yol. II, 53. IL.B.R. 1872—1892, 19, 
28 391, 20 W.R. 280, R.) [R , 3 L.B.R, 
175 ] 

(15) — Cruelty. — Where a suit is brought by 
wife for divoroe with claim for half the joint 
property on the ground of cruelty by husband 
in taking a second wife, and in imputing 
adultery to first wife, deoree was passed for 
divorce as by mutual consent and for equal 
division of property, held that the deoree for a 
divorce a3 by mutual consent could not be 
sustained, and that the Court of first instanoo 
should have determined, whether tho grounds 
alleged by plaintiff were such as to entitle her 
to a divorce, and should have granted or refused 
divorce accordingly. Held , also— That whether 
the matters alleged by plaintiff constituted 
oruelty or not in general, she had in this 
instance, by her oonduot, acquiesced in or 
condoned the oonduot of tho husband aud was 
not entitled to a deoree. Bild , further — that 
there having been no divorce, the husband wag 
entitled to the oustody of the property taken 
away by the wife. MAUNG KauK v, Ma HAN, 
U B.R. 1892-1896, Yol. II, 48. (4 A. 374, L. 

B R. 1872- 1892, 19. 103, R ) [R., 4 L.B.R, 

340 ,* Cited, U. B.R. 1897-1901. Vol. II, 489.] 

. Execution of decree — Attachment of 

jcinl property of Buaahist husbayid ayid toife in 
execution of decree against husbayid aloyie — 
Divorce for purpose of defcatiyig creditor . — 
Praotically a Burman wife and husband are for 
many purposes partners, and if tho wife is not 
inoluded in the proceedings along with tho 
husband, it is much as if a doeree were obtained 
against a partner individually and oxeoution 
were sought against the partnership property 
as his solely. If it is sought to make both a 
Buddhist wife, aud husband and the whole of 
the joint property of both liable for a debt, the 
wife as well as the husband should be made a 
party to the proceedings. Whon a Buddhist wife 
is not a party to a suit against her husband, 
and the deoree is against tho husband alone, 
only the husband’s intorestin tho joint property 
of his wife and himself is liable to attaohment 
and sale in exeoution. Ma Me v. MAUNG Gyi 
U.B R. 1892-1896, Yol. 11,45. [Cons . U.B.r! 
1904. 2nd Qr., B. L — Divorce, 1; Bel. on, U.B. 
R. 1907, 4th Qr., B.L, — Marriage — Joint 
Property, 1 J R., 3 L.B.R. 66,] 

(17) Execution of decree — Collusive divorce 
to avoid attachment of property- Interest of 
Buddhist husbayid or wife in property acquired 
by the other alone upon divorce by mutual 
consent, — 8, 8, Oh* 12, Manugye fays $— 41 A 


Buddhist Law — continued. 

fl.- — Di vorce — continued . 

husband and wife both being noble mutually 
wish to separate. The husband having been 
allowed to take the clothes and ornaments of 
his rank, and the wife the clothes and orna- 
ments of her rank, let the remainder of tho 
property bo thus divided ; if there is any property 
that was acquired by the husband alone or by 
the wife aloDe, let that party who separately ac- 
quired it have two shares and the other one.’* 
Maung Tha Dun aung v. Maming, U.B.R. 
1892—1896, Yol. II. 41. [ Rel . on, U. B.R. 1904* 
2nd Qr., Buddhist Law — Divorce, 1.] 

(18) — Lettetpwa and payin property— Arbi- 
tration award. — Parties who mutually agree to 
refer questions of the division of property on 
divoroe to the arbitration of lugyis are bound 
by tho award of tbo lugyis unless and until it 
is set aside. MAUNG NyaN GYI v. MA TOK 
U.B.R. 1892—1896. Yol. II, 43. 

(19) — Divorce on greuyids of husband's mis- 
conducl — Husbayid previously married — Wife a 
maiden at time of marriage — Division of 
propei ty. — Tbo rules regulating tbo divorce of a 
husband and wife not previously married should 
be applied to oases in wbioh one of tho parties to 
the marriage has been previously married, and 
tho other has not beon married before. And in 
that ease a wife who obtains a divoroe from her 
husband on the ground of his misoonduot is 
entitled to ouo-third of his separate property. 

Ma e Nyun v. Maung Tok Pyu, U.B.R. 
1897— 1901, Yol. II . 39. (L.B.R. 1872—1893, 
219, R., (F., U B.R. 1902—1903, Vol. II, 

C.P.C. 3.] 

(20) — Restitutioyi of confugal rights — Divorce 
by mutual coyiseytt. — Where in a suit for restitu- 
tion of ooDjugal rights, the question was 
whether tbero had been a divoroe, and the 
Court of first instance held that there had been, 
while tho lower appellate Court held that there 
oould have been no oousent to a divorco beoause 
the girl’s mother had brought pressure to bear, 
and reversed the decree of tbo Court of first 
instance, held — in seoond appeal that what the 
Court had to decide was whether there was a 
divorce by mutual consent. It was not neces- 
sary that there should be a deed of divoroe, or 
that tho divoroe should have fcakeu place before 
elders. Ma Ami GYI v. Maung HMUT, U.B.R. 
1897—1901, Yol. II, 37. 

(21) — Rule of Buddhist law with respect to 
the disposal of pyopsrty upon divorce on the 
growid of the wife's adultery , whether the 
husband and wife had beeri married from youth , 
but separated, and subsequently re united.— 
There are two rulea of Buddhist Law on the 
subjeot of a divoroe for adultery, one of them 
relating to the oaso of husband and wife marri- 
ed from their youth, and the other to the oase 
of husband and wife where there has been s 
previous marriage by one or both, or at least by 
the wife. When a woman has been married 
before, the probability is that she has formed 
relations through giving birth to ohildren or 
through the acquisition of property, which 
ought to be onsidered when she has entered 
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Buddhist Law — continued. 

3. — Divorce — continued. 

into a subsequent union which has to be dissolv- 
ed. On the other hand, when the woman has 
been only once married there is no body to be 
considered but herself and the children, and as 
the latter are the offspring of the husband, it 
is probably immaterial, so far as they are con- 
cerned, to which parent the property goes, as 
they would eventually inherit from one or the 
other. The same, mutatis mutandis, would 
apply in the case of a husband whom ibe wife 
was entitled to divorce for misconduot, Where 
the parties had married no straDger, but only 
each other, they must be regarded as the 
husband and wife of youth. MAUNG \IN 
MAUNG v. MA SO, U.B.R. 1897— 1901, Yol. 
11,34. (U.B.R. 1892—1896, Vol. II. 116, U.B. 
R. 1897—1901, Vol. II, 28, R.) 

(22) — Cause of action. — Under Buddhist Law 
a suit for bare divorce without division of pro- 
perty will not lie, Ma GYAN v. MAUNG SU 
WA, U.B.R. 1897— 1901, Yol. II. 28. (II B. 
L.R. 129, 10 B. 152, D. I [ Affirmed , U.B. 
R. 1910, 2nd Qr., 30 R., U.B.R 1897-1901, 
Vol. II, 34, 5 L.B.R. 114, U.B.R. 1905, 
4th Qr., Buddhist law— Divorce 3, U.B.R. 
1902 — 1903, Vol. II, Buddhist law— Divoroe 
6, 12.] 

(23) — Suit for divorce— Claim to partition of 
property — Causes of action distinct — A suit for 
divorce and for division of property do not 
constitute a single cause of action. (U.B.R. 
1897—1901, Vol. II, 1, Diss.) Partition of pro- 
perty is not au essential feature of a divorce. 
The termination of the marriago status in itself 
appears to be a sufficient cause of actiou, and 
till this question is settled the grounds for par- 
tition of the property do not arise aod may 
vary according as the deoree fcr divorce is based 
on findings of fact as to which party is in fault. 
A suit for divorce need not necessarily contain 
a prayer for division of the property. MAUNG 
THA CHI v. MA E MYA, 1 L.B.R. 7. [Over- 
ruled, 5 L.B.R. 114, U.B.R. 1905, 4th Qr., 
Buddhist law — Divoroe, 3.] 

(24) — Divorce— Validity. — The existence of 
either of the two conditions, namely, either a 
decree or o^der of Court, or a written agreement 
executed by both parties in presenoe of respect- 
able witnesses, is not essential to the validity of 
a divoroe between Burman Buddhists. Ml HNIN 
NGON v. NGA AUNG, L.B.R. 1872—1892, 73. 
[R., L.B.R. 1872—1892, 206.] 

(25) — Buddhist law according to Ch . V of 
the Dhammathat regarding a wife who is mad , 
etc. — Intimation of divorce by writing — Weak- 
ness and distraction of mind . — The mere sending 
to the wife a writing intimating the intention 
to divoroe her (the wife being at the time out 
of her mind) does not constitute a valid divoroe. 
Mi CHIN Mari v. Mitu Ma, L.B.R. 1872— 
1892 , 74 . 

(26) — Second marriage — Polygamy. At 
Buddhist law where no speoial custom exists, a 
husband who in the life-time of his first wife 
marries a seoond wife, without the first wife’s 


I Buddhist Law— continued, 

3. — Divorce— continued. 

consent, does not thereby commit a fault 
against tie first wife. Such a second marriage 
does not in i tnelf constitute in Lower Burma a 
ground for divorce. MA IN THAN v. MAUNG 
SAW ELA, L.B.R. 1872- 1892, 103. [R., L. 

B. R. 1672 — 1692, 114, 20?, 4 L.B.R. 340, 175 
= 10 Bom. L.R. 41 = 12 C.W.N. 220. U.B.R. 

1892— 1896. Vol. II. 48 ; F-, 5 L.B.R. 87.] 

(27) — Re marriage — Partition of property — 
Procedure — Finding cn issues.— The presump- 
tion in tbe absence of speoial facts is that the 
affairs of people divoroing and re-marrying are 
settled definitely at the divorce or the re- 
marriage. (L.B.R. 1872—1892, 14, F.) Courts 
ought to record distinct findings on each issue. 

Maung shwe Lin v. Mi Nyein byu, L.B.R. 

1872—1892, 175. [R , L.B.R. 1893—1900, 
662.] 

(28) — Divorce — Inheritance — Children of 

divorced wife. — It is a principle of the Buddhist 
law that the children of the divorced wife shall 
not inherit the property of the father acquired 
after his marriage with a seoond or third wife 
unless they coutinue to live and to plan and 
work with him. MA SHWE GE v. NGA LAN 
and NGA ON. L.B.R. 1872—1892, 296. [R., 

U.B.R. 1892—1896, Vol. II, 159 L.B R. 

1893— 1900. 469. U.B.R. 1897—1901, Vol. 
II, 116. 176 ; Rcl. on, L B.R. 1893—1900, 
299 ; F , 4 L.B.R, 272, 14 Bur. L.R. 236 ; D. t 
1 L.B.R. 161.] 

(29) — Essentials— Procedure— Plaint— Peti- 
tion. — A divorce cannot be had merely because 
one of the parties has no love for the other, or 
does not comply with the desires of the other. 
Desertion according to the Manu Kye, is no 
doubt a good ground lor divorce; but there is 
this condition attaohed, namely, during the 
periods of time prescribed therein the husband 
should not have supplied anything to the wife. 
If a plaintiff in a suit to divorce establishes any 
of the grounds which the Dhammathats recog- 
nize as good grounds for divorce he would be 
entitled to a divorce, even if suoh grounds are 
not among those particularized in the judgment 
of the speoial Court. In suits for divorces the 
proper procedure is to present a plaint and not 
a petition for divorce, the case being not 
governed by the Indian Divoros Aofc, and the 
aotion beiDg one of a oivil nature. Where a 
petition for divorce is presented with a Court-fee 
required for a plaint, the Court has power to 
allow the person who has wrongly instituted 
proceedings in the form of a petition to amend 
by converting the petition into a plaint. 

Maung so Min v. Mata, L.B.R. 1872— 
1892, 610. [R. U.B.R 1905, 4th Qr. Buddhist 
law — Divorce, 3.] 

(30) — Suits for divorce between Burman 
Buddhists — Indian Divorce Act Inapplicable- 
Commencement by plaint— Divorce— Burman 
Buddhists — Desertion proper by wife , when a 
valid ground for divorce — Decision of the 
Special Court in ( Nga Nwe v. Mi Su Ma) — 
Husband entitled to divorce , when— Buddhist 
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Law and authority of Dhammathats. — In suits 
/or divorce, among Burmese Buddhists, tbe 
proper procedure is to present a plaint, and 
not a petition for divorce, such oases not being 
governed by the Indian Divorce Aot, and the 
suits being of a civil nature. A divorce can- 
not be had among Burman Buddhists merely 
because one of the parties has no love tor the 
other, or does not comply with the desires of 
the other. Desertion, according to tbe Manu 
Kyay, is not doubt a good ground for divorce, 
but, there is this condition attached, namely, 
during the period of time prescribed thereiu 
(one year) the husband should not have sup- 
plied anything to wife. [ R ., U.B.R. 1892 — 
1896. Vol. II, 56.] The only deeds on the 
part of the husband or wife which would 
justify a divorce among Burmeeo Buddhists 
are matricide, parricide, killing, stealing, shed- 
ding tho blood of Buddah rahan, heresy and 
adultery. If a plaintiff in a suit for divorce 
establishes any of the grounds which tho 
Dhammatnats recognise as good grounds for 
divorce, ho will bo entitled to divoroe, even 
if such grounds are not among thoso parti- 
cularised in the judgment of the Special Court 
above referred to. Texts in the Munu Kyay 
Dhammathat considered. MOUNG TSO Min 
v. MAH Utah, 19 C. 469. 

See Buddhist Law-Husband and Wife 

L.B.R. 187 2 — 1892, 27, 49, 691. 

See Buddhist Law— inheritance, l.b. 

R. 1672—1892, 212. 


Husband’s suit for divorce— Wife’s denial 
of allegations of misoonduot— Oauso of action 
for suits for divoroe and for partition— Whether 
it is neceesaiy to claim partition in tho suit for 
a divoroe See CIV. Pro. CODE, 1908, O II 

rr. 1, 2, 8 A.L.J. 739, P.C. ' * 


First suit for divorce— Subsequent suit foi 
partition or other remedies — Seo ClV Pro 
CODE. 1908. O. II. r. 2, 5 L.B.R. 114. 


Right to guardianship of children after 
their parents’ divorce— See GUARDIANS AND 
WARDS ACT, 1890, ss. 17, 19 (5), 5 L.B.R. 133. 


6. — Ecclesiastical. 

(1)— Wuttagan land -Duties of Thafchana! 
mg Res judicata — Limitation. — A pieoo 
wuttagan land was originally the subjeot 
a dedication by plaintiff’s grandfather to 
monastery and then confiscated and ro-dedioat 
by the Burmese King, and plaintiff, a layma 
applied to the Thathanabaing lor its restoi 
tion. j_h o monks in occupation, the defon 

?iT 8, m? b ^ 0ted P ,eadin K tho confiscation, ai 
the Thathanabaing aud his oouucil deoid 
tuat the laud should be restored to tbs plai 
iff. Held that tho ccolesiastioal authoriti 
were oompotent to make suoh an ordor, and tl 
defendants could not objeot to it, and th 
questions of res judicata aud limitation did r 
® r * 0 ® '“^oh a oase - u TEIK Ka v, NGA 

Wi’S; 5S 0r " 78 ' lU B - R - 


Buddhist Law— continued, 

9. —Ecclesiastical— continued, 

(2)— Civil Court whether can give effect loan 
order of the Thathanacaing or of any other eccle- 
siastical authority until such order is confirmed 
by a judgment and decree of the Civil Court 
—A Civil Court cannot give effeot to an order 
of the Thathanabaing or of any other ecclesi- 
astical authority until such order is confirmed 
by a judgment and decree of the Civil Court. 
The decision of the Taungbyin Sayadau cannot 
be treated as if it were a judgment and decree 
of a Civil Court, and it cannot be executed 
without even giving the other party an oppor- 
tunity of showing cause against its execution. 
So far as the Civil Courts are concerned, the 
Sanad is merely an authoritative declaration 
that for the time being the Taunggwm Saya- 
dau is the ecclesiastical who has supreme 
control as Thathanabaing. SHIN KUTHALA 
V. shin SANDA, U.B.R. 1908, 2nd Quarter 
Buddhist Law— Ecclesiastical, 1 . [R,, u.b! 

R. 1909, 1th Qr,, Buddhist Law — Ecclesiastical, 
6.J 

(3)— Authority of -Thathanabaing— Jurisdic- 
tion of C ivil Courts. — Where a monastery is 
thing ika property which was dedioated to the 
monastic body before tho sect to whioh the de- 
fendams (schismatics) belonged camo into exist- 
ence, held that, aoeordiug to anoiont custom, 
the Thathanabaing had authority to deoide 
disputes relatiug to it. It is not the province 
of tbe Civil Courts to deoide whether an order 
of Thathanabaing or any other Eoolesiasti- 
oal authority is striotly in accordance with the 
} inaya or not. A defendant may objeot to the 
jurisdiction of a Civil Court, but if he declines 
to appear to contest tho case on the merits, he 
does so at his peril, aud, if, on appeal, the ques- 
tion of jurisdiction is decided against him, he 
will not bo allowed to ro-opeti the case ou the 
merits. U. KUTHALA v. U. BANDA, U.B.R, 
1910, 2nd Qr. 35. 


(1) — Civil Courts, duty of — Cinii Courts 
should abstain from deciding jioints which fall 
within ths sphere of Ecclesiastical jurisdiction . 

Tho Civil Courts uro bound by the decisions 
of the Buddhist Ecclesiastical authorities in 
matters within their competence and they 
should also abstain from deoidiug points whioh 
fall within the sphere of Ecclosiastioal jurisdic- 
tion. u WAYAMA V. AHSAYA. U.B R. 1902 
1903, Yol. II, Buddhist Law — Ecclesias- 
tical 1. (U.B.R. 1897—1901, Vol. II, 42, 

U.B.R. 1892-1896, Vol. II. 59, 72, R.) 


(5 ) — Award by ecclesiastical suverior — Effect 
either as order of ecclesiastical authority or as 
ordinary arbitration award — Buddhist priest- 
hood Succession of one member to another •» 
respect of religious buildings and other kinds of 
property Possession — Dispossession — Specific 
Relief Act t s. 9 . — A dispute having arisen be- 
tween two Buddhist mouks, the appellant and 
respondent, as to the right of inheritance and 
possession iu a monastery and other property 
left by a deoeased member of priesthood, the 
matter was referred by the Thathanabaing or 
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6.— Ecclesiastical— continued. 

head of the Buddhist hierarchy to the Meg- 
wadi Sayadaw and other Sayadaws or high 
eoolesiastioal digoitaries, for decision. An 
award was given in favour of respondent- 
defendant, and the appellant-plaintiff was dis 
possessd irregularly under orders of the district 
executive authorities. In the litigation that 
ensued an unsuccessful attempt was made to 
confine the matter, to begin with, to proceedings 
under s. 9 of the Speoific Relief Act. The 
aotion was eventually fought on the question 
of the validity of the decision of th3 Megwadi 
Sayadaw, whioh was impugned as not final an 
the ground that leave had been given for fur- 
ther reference on appeal. It was clear enough 
from the evidence that that award wa3 pro- 
nounced by the ecclesiastical authorities ap- 
pointed by the Thathanabaing or bead of the 
Buddhist eburoh for the purpose. Held . — If it 
was an ecclesia3tioal decision in an eoclesiasti- 
oal matter, the ruling of this Court in Cir- 
culars No. 72 cf 1893 and No. 84 of 
1895 would apply, and there would be no 
room for questioning the action of the ecoles- 
iastioal superiors of tho parties within the 
scope of their authority. If on the other hand, 
the award was of a secular nature or partly 
seoular and partly ecclesiastical, it would 
make little praotioal differenoe, for it had beeu 
shown that tho plaiutiff himself agreed to the 
reference to the arbitrators, or whatever was 
their proper character, being made. Either 
way the plaintiff was bound. The only cause 
he could show against the award now was its 
alleged want of fiuality, and this objection was 
founded on the assertion that leave was given 
to appeal from the decision. By this was 
meant apparently not exactly an appeal to 
higher authority but a reference to some other 
ecclesiastical law expert to hear aud decide the 
case. Supposing, however, that suoh leave w*s 
given by the Megawadi Sayadaw, and that he 
could give it, whioh was doubtful from tue 
evidence adduced by the plaintiff himself as to 
the Thathanabaing objecting to order and re- 
fusing to return it to plaintiff, still the plaintiff 
took no advantage of suob permission and he 
oould not, of course, be allowed to keep the 
matter open indefinitely. Apparently, how- 
ever, the truth of the matter was that the 
Thathanabaing gave the plaintiff fifteen days 
within whioh to appeal oc make a reference. 
The plaintiff did nothing, and after the expiry 
of the lime allowed, the order of the Thalliana- 
baing was issued to carry into effeot tae award 
of the Sayadaws. In whatever aspect, there- 
fore, the award wa3 viewed, it would seem that 
the appellant- plaintiff has no good cause now 
for challenging its validity. U. OKGANTHA 

v. U. THIRI, U.B. R. 1892— 1893, Yol. II, 82. 
I Cited , U.B.R. 1897—1901. Vol. II, 45 ] 

(6)— Ecclesiastical jurisdiction of the hier- 
archical author ities of the Buddhist community 
— Suit for ejectment from a Kyaung— Poggalika 
and Thinkiga gilt.— Where the plaintiff-res- 
pondents Bued to eviot the defendant-appellant 

G. 11—34 


Buddhist Law— continued. 

—6.— Ecclesiastical — continued . 

from a monastery on the ground that they were 
the beneficial owners thereof or successors to 
the original owner to whom the monastery had 
been given by the King of Burma as a poggalika 
gift'; that they were recognised as suoh by the 
Tathanabaing , and that the defendant defin- 
ed to leave the monastery though ordered to 
do so by tho Thathanabaing, and the defendant 
denied the siatus of the appellant and the 
validity of the Thathanabaing' s order, held — 
that the plaintiffs were tho contituted authori- 
ties. that it was for the defendant to obey them, 
subjeot to appeal to their ejclesiastioal superiors, 
and that the Court of first instance had rightly 
evicted him, U. Te Zeinda v. U TEZA, U.B, 
R. 1892-1896. Yol. II, 72 IU.B-R. 1892— 
1896, Vol. II, 59, 17 M. 222, R.) [R., U.B. 

R. 1902—1903, Vol. II, Buddhist Law— 
Eoclesiastioal, 1.] 

(7) — Gift — Poggalika -- Thingika — Gifts 
having reference to a future state of existence are 
divided into two kinds — Poggalika and thingika 
— In poggalika gifts, the person to whom the 
offering i3 made ha3 a right, to keep it. In 
thingika gifts, it becomes the property of the 
chief of the assembly of priests. After a sup- 
porter of religion has made suoh gifts, he has 

| no right to any further olaim on them.” 
MAUNG TALOK v. MA KON, U.B.R. 1892 — 
1896, Yol. II, 78. 

(8) — Suit for ejectment from a kyaung — 

Poggilika and thingika gifts— The ceremony of 
making a libation of water in the consecration 
of land and buildings — Authority of the 
Thathauabaing and Thudama Council in matters 
of ecclesiastical discipline and control. — It is 
the desire of the British Government to proteot 
the Buddhist faith as far a3 it is ia their power 
to do so. The orders and proceedings of the 
Buddhist ecclesiastical authorities so long as 
they keep within their jurisdiction and do 
nothing contrary to law, oannot be questioned 
in the Civil Courts. U. TE Z\ v. U. PYINNYA, 
U.B.R. 1892— 1886, Yol. II 59. (72., U.B. 

R. 1892 — 1896, Vol. II, 72. U B.R, 1903, 2nd 
Qr., Buddhist Law — Eoclesiastioal, 1, U.B.R. 
1909, Buddhist Law — Ecclesiastical, 5. U.B. 
R. 1902—1903, Vol. II, Buddhist Law— 
Eoolesiastioal, 1.] 

(9) — Duly constituted Buddhist ecclesiastical 
authority — Decision of — Enforceable by Civil 
Court. — In dealing with cases of this kind, 
viz., suits to enforoe an order of the Tabayin 
Sayadaio , the Courts have to ascertain that the 
matter is one within the jurisdiction of the 
Buddhist eoclesiastioal authority and that a 
duly constituted authority has given a deoision. 
It is not necessary that a deoision in a matter 
within his jurisdiction by a duly constituted 
Buddhist eoolesiastioal authority should be 
confirmed by a Civil Court. The duty of the 
Civil Court is to enforoe it, if it is shown to be 
a deoision enforceable. WUN CHIT v. U, 
Zawta, U.B.R, 1897—1901, Yol. II, 32. 
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Buddhist Law — oontinued. 
7. — Gift — conti>\ued . 


U.B R. 1832— 1896, Vol II, 59. U.B.R. 1897— 
1801, Vol. II, 42. 45, R.) [Cited, U.B.R. 1910, 
4lb Qr., 78 ] 

(10 ) — Ecclesiastical jurisdiction — Sttif for 
ejectment from a monastery — Appointment of 
Thathanabaing. In a suit by a pongyi to eject 
another pongyi from a monastery in accordance 
with a decision purporting to be that of the 
Thathanabaing , before the Pakan Sadaw, called 
th6 Thamudi Tbathanabaig and also before 12 
8ayadaws, called Tbathanabyu Sayadaws, these 
authorities decided in the favour of plaintiff, the 
cause being heard ex parte. The suit was to 
enforce these decisions. The defendant among 
other pleas, denied the jurisdiction of the 
Pakan Sayadaw and of the Sayadaws who had 
givon the decisions in question and the Lower 
Courts held that the Pakad Sayadaw had been 
duly elected and that the Courts should now 
reoognize him as the Thathanabaing. Held, 
in second appeal that it was not shown that 
the Pakan Sayadaw could be recognized by the 
Civil Courts as Thathanabaing of Burma and 
that it was not shown that the authority of the 
Sayadaws had been accepted or recognized. 
The deoision of the Lower Courts was reversed. 
U THANWAYA v. U KETHAYA, U.B.R 1897— 
1901, Yol. II. 45. (U.B.R, 1892—1896, Vol. 

II, 59, 72. 82 , U B.R. 1897—1901, Vol. II, 42, 
Cited.) [Affirmed, U.B.R. 1897—1909, Vol. II, 
52. J 


(11 ) — Suit tor possession of a kyaung — Au- 
thority of a Budahist ecclesiastical authorities 
in ecclesiastical matters. — Until the oontrary is 
established not only the Thathanabaing in 
Council, but also other Buddhist ecclesiastical 
authorieies have jurisdiction in ecclesiastical 
matters. This being so, not only should the 
Civil Courts bo bound by the decisions of theso 
authorities in matters within ( heir competence, 
but thoy should also abstain from deoiding 
points whioh fall within tbo sphere of eccle- 
siastical jurisdiction. U THATDAMA v. U 

MEDA. U.B.R. 1897-1901. Yol. II. 42. (U. 
B.R. 1892—1896, Vol. If, 59. 72, R.) [Cited, 
U.B.R. 1097—1901. Vol. IT. 47 ; Expl., U B. 
B. 1897—1901, Vol. II, 52.] 


7, — Gift. 

(1) — Death-bed gift.— Ordinarily Buddhist 
Law in not applicable to gifts. (U.B.R. 1892 

1896, Vol. II, 400, R.) A promiso to give for 
no consideration will bo valid in Burma with- 
out delivery of possession, provided that, in 
other respects, it fulfils tho conditions speoified 
in 8i 25 (1), Ooutraot Aot. Whatevor law may 
be applied to ordinary gifts, death-bed gifts must 
be held to bo a question of inheritance, to whioh 
Buddhist Law is applicable. MA Pwa 8WE v. 
Ma Tin Nyo, U.B R. ifi02— 1903. Yol. II, 
Buddhist Law-Gift, 1 . [ft., U.B.R. 1908. 3rd 
Qr.. B.L.— Gift. 7. U.B.R. 1907, 1st Qr. B.L, 

— Gift. 1, U.B.R. 1902-1903, Vol. II, Probate 
and Administration, 3.] 

(2) —pi/i, revocation of— Buddhist Law not 
applicable to gifts — Succession — Inheritance — 


Meaning of terms— Burden of proof— Settlement 
of issues— Need for making parties clearly under - 
standpoints on which evidence is required .— Ifc 

is undoubtedly the duty of the Courts to see 
that the issues framed are clearly understood 
by both parties, and this is particularly neces- 
! sary when the issues are of a teohnioal charac- 
ter, or are drawn in a technical manner, 
and when, as is so frequently the oase in 
Upper Burma, the parties are ignorant and 
iuezperienced in our judicial ways. It may 
easily happen that a party omits to produoe 
essential evidence from sheer inability to com- 
prehend what i9 wanted, and oare should 
always be taken to point out distinctly the 
matters upon whioh the production of evidence 
is required. S. 53 of the Civil Justice Regula- 
tion specially gives ample powers to tho Courts 
I to ensure the production of evidenco whioh 
they themselves deem necessary in the interests 
of justice even when the parties fail to do what 
they ought on their own behalf. 8uit by 
Burmese fathor lor recovery of land transferred 
| ten years before to bis daughter and her hus- 
band, solely enjoyed by them ever since, and 
entored in their names and as their property in 
the revenue records. Suit brought on allega- 
tion of temporary transfer, but trial of case 
confined to question of power of father to revoke 
gift once made to child and followed by deli- 
very of possession. Held - that the burthen of 
proof was entirely on the plaintiff, who was 
bound to show that tho ownership of the land 
was not that of the defendants in possession, 
and that the question was not one of succession, 
Inheritance, or a religious usage or institution 
so as to make Bndhi9t law the rule of decision 
must bo found in some otbor law, if any, for 
the time being in forco, and otherwise in the 
principles of equity, justice and good con- 
science. Such other law would, to some 
extent, by tho Contraot Aot s. 25 and Expl. 1, 
under whioh tho gift having been actually made 
would bo valid as between donor and donee in 
the absence of any inoident that oould be 
attached to it not inconsistent with the pro- 
visions of tho Aoi.. Such incidents oould not be 
inforred from tho passages in tho DhammathAts 
permitting parents to reoall gifts made to their 
ohildren those passages being of tho nnture of 
religious or moral precepts whioh could not be 
applied as biuding in the praotical affairs of 
life, unless thoir general acoeptanoe as having 
such foroo were proved as a matter of oustom 
among the people. MAUNG AT GYI v. Ma U, 

Me, U,B R. 1892—1896, Yol. II. 400, [R., 

U.B.R. 1907, 1st Qr., Buddhist Law— Gift, 
1. U.B.R. 1897 — 1901, Vol. IT, 421. U.B R. 
1892 — 1896, Vol. II. 377, U.B.R. 1902-1903, 
Vol. II, Buddhist Law— Gift, 1,] 


(3) — Possession — What is requisite to transfer 
possession — Thingik* gift of mortgaged land — 
Assent of son to gift by father not necessary— 

No vested interest possessed by son in father's 
estate before father's death — Diversion of estate 
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from natural heirs to religious endowment should 
be strictly looked in'o.— S. 43 of the sixth 
ohapter of the Manugye Dhammalhat deal with 
the mutual power over the property of eaoh 
other pertaining to teaoher and soholars ; 
parents and children, husbands and wives, 
masters and slaves It discusses the case of 
teaoher and scholar and says the others are 
the same. It is obvious that the case treated 
of is that of joiut property, and the objeoG is to 
lay down some rules of partnership. There is 
no authority for holding that a son can exer- 
oise any restraint over the alienation of pro- 
perty by his father. It is necessary for che 
Courts to look striotly into transactions by 
which the estates of Buddhists are diverted from 
their families. Maung Hmon v. UCHO, U.B. 
R. 1892 — 1896, Yol. II, 397. [Cited, U.B.R. 
807—1901. Vol, II, 62.] 

(4) — A gift by a Buddhist monk to take effect 
after his death. — A gift made by a Buddmst 
monk, not accompanied or followed by delivery 
of possession, and intended to take effect only 
on the death of the donor, is not valid. U 
THATHANA V. U A WBATHA, U.B.R 1897— 
1901, Yol. II. 62. (U.B.R 1892—1896. Vol II. 
397, U.B.R. 1697— 1901, Vol. II. 52. L.B.R, 
1872—1892, 70, R.) [R-, U.B.R, 1907, 1st 
Qr., Buddhist Law — Gift 1.] 

(5) — Gift— Validity— Necessity for strict proof 
especially of transfer of possession, which is the 
crucial test. — Actual parting with possession is 
the only true test of the completion of a gift, 
and Burmans evade that final and crucial tost 
if they possible can. The result is that, as a 
general rule a genuine gift is not oommonly 
made exoept for religious purposes and under 
speoial ciroumstances. The safest course in 
all matters of this kind is to insist on strict 
proof, and in this case, the evidence was most 
unsatisfactory. MAUNG SHWE THWE v. MA 

Saing, U.B.R. 1897—1901, Yol. II, 59. 
[Cited, U.B.R. 1897—1901, Vol. II. 62.] 

(6) — Gift by Buddhist monk.— Under Bud- 
dhist law a layman upon embracing a religious 
life beoomes ipso facto divested of all property, 
whioh thereupon vests as it would upon his 
divorce or deoease. MA PWE v. Maung MYAT 
THA, U.B.R. 1897—1901, Yol. II. 54. [Cited, 
U.B.R. 1905, 4th Qr., Buddhist Law— Inherit- 
ance, 11.] 

(7) — Bona-fide purchaier — Notice — The 
Courts will protect a btna fide purchaser for 
value, without notice, against a person claiming 
under a deed-of-gift not followed by possession. 
NGA MYAT OK v. NGA BO. L. B. R. 1872 
1892, 11. 

(8) — Revocation. — The right in property ob- 
tained by gift, where the gift has been accepted 
under a condition to support the donor, will 
terminate if the donee neglects to fulfil the 
condition. Every gift from a parent to a child 
does not raise by necessity the inference that 
the ohild is bound, by a condition of the gift, 
to support the parent in case of need. In oases 
other than those of inheritance, succession, 
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7. — Gift— continued, 

marriage, and religious usage, the Court 
Bhould, before applying the Budhist Law, 
look at the effeotB of their decisions and consi- 
der whether that law is equitable. Although 
under Budhist law a donor, who has become 
poor, may revoke his gift, the Court deoliued 
to apply the law where a gift of immoveable 
property had been perfeoted by ten year8 
possession, and where the donee’s name had 
been registered a9 owner. MRA DO AUNG v. 
SHWE. U. L. B. R. 1872—1892. 22. [Appl., 
L. B. R. 1872—1392, 197: R.. U. B. R. 1892— 
1896, Vol. II, 400, L.B.R. 1872-1892, 519.] 

(9) — Possession — Revenue Register, — Exoept 
in the special case of gift made to a child on 
the oocasion of entering the priesthood, a gift 
is not under Buddhist law complete unless it 
be followed by a transfer of possession, even 
though there be a written deed of gift, or though 
the name of the donee at the instance of the 
grantor bo entered in the revenue register. 
MAUNG Nl v. NGA PO MIN, L B.R. 1872— 
1892, 44. (4 B.H.C. A.C. 31, R.) [F., L.B.R. 
1893—1900, 504 ; R. t U.B.R. 1892-1896, Vol. 
II. 159, L.B.R. 1872—1892, 70 ; Appl., L.B.R. 
1972—1892, 197.] 

(10) — Priesthood.— Absence of delivery of pos- 
session does not invalidate a gift given on the 
occasion of the child entering the priesthood. 
The Courts should not, under this law, decree 
immediate and exclusive possession of the gilt 
to the donee or his representative, as against 
Lis parents, the donors. That is to say, the 
Courts cannot deeree possession of the gift to the 
donee until the death of his parents. NGA PAN 
U v. Ml KYU, L.BR. 1872-1892, 30. [R , 
U.B.R. 1907, 1st Quarter, Bud. Law— Gift, 1 ; 
Appl., L B.R. 1872—1895, 197 ] 

( 11 ) — Possession. — Where a gift is made for 
the purposes of evading the ordinary Budhist 
rules of inheritance, the Budhist Law applies. 
There is nothing to prevent a man from mak- 
ing a gift to one or more of his ohildren in the 
absenoe of others. A gift of property made by 
a father to his ohildren holds good, and suoh 
property is not liable to partition after his death , 
provided that delivery of possession has taken 
place. The law requires striot proof of delivery, 
and delivery oannot be presumed from mere 
oontinuanoe of possession, at any rate in the 
case of sons actually living with and dependent 
on an aged father, MAUNG PAN U v. MA 
KYI NYO, 8 Ind. Cas. 1200 (U.B.R. 1907 
1908, Budhist Law— Gift, 4, R. ; U.B.R. 1897 
—1901, Vol. II, 59, 3 L.B.R. 8, F .) 

(12) — Death-bed gift — Validity.— Held, that, 
according to the Budhist law the gift of an 
entire estate to a stranger, made by a person itt 
extremis, though aooompained by delivery, of 
possession, is void as against the Datural heirs. 
U. Naga v. Maung Hla. U.B R. 1908 » 8rd 
Qr., Buddhist Law-Gift, 7. lU.B.R 1902- 
1903, Vol. II, Budhist Law— Gift, 1. #.) 

(13) — Deed of gift without delivery of posses- 
sion— Registration of deed, effect of.— It has been 
held in this Court, in several oases, that deli- 
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8.— Husband and wife— continued. 


very of possession is neoessury to complete a 
gift among Buddhiata in this provinoe. (L. B. 
R. 1872—1892, 44, L B. R. 1893—1900, 9 U B 
Cir. 87 of 1893, F.) Held that the deed of 
gift though duly registered does not become 
effective if no possession is given. GURA v. 
SAN TUN Baw L.B.R. 1893 — 1900, 504. (20 

C, 454, F.) 

(14) — Gift to priests— Poggalika and Sangika 
gifts — Individual and general gifts — Claim on 
poggalika Kyaung by recipient after he has left 
the priesthood . — A gift made with a view to 
future existence, whether poggalilca or sangika, 
always retains its religious character and can- 
not be olaimed back for seoular uses. In the 
case of poggalika gifts the recipient can dispose 
of the same to any other priest. In the absence 
of his having specifically disposed of the same 
to some other priest on his death, the original 
donor has a right of selootinganother individual 
priest as the recipient of his offering. Failing the 
exeroiso cf such selection the gift would become 
angika. Property derived from parents or 
otherwise acquired purely as defined in s. 409 of 
the Digest does not become sangika, but reverts 
to the natural hoirs of the deceased. In the 
case of Poggalika Kyaung tho recipient cannot 
after he has left tho priesthood make a gift of 
it toanothor priest ; it ceases to beoomo his per- 
eonal property when he loaves the priesthood. 
MAUNG On GAING V. U PANDISA, L.B R. 
1893=1900, 614. 

(15)— Parents making gift to children at the 
time oj entering priesthood— Delivery of posses- 
sion also made— Property in donee- Power of 
disposal • Whore thore has been delivery of 
possession of the property given to children at 
tho time of entering priesthood, the property 
passes absolutely to the donee, und the pareuts 
have no longer any power of disposal over it. 
Hla U v. AUNG DUN, 6 L.B.R. 32. (L.B.R 
1872—1892, 2nd Edition, 30, D.) 

(16) Gift by parent to a Koyin on his enter - 
ln g P 1 * priesthood— Possession taken by done o 
Gift irrevocable by parents — Subsequent dis- 
position by parents invalid, -in tho ease of a 
gift by parents to their son on his entering 
the priesthood, the parents oan only sell aud 
utilize the property gifted, where delivery of 
possession has not taken plaoo and where tho 
property given remains in possession of the 
parents. Where there has been delivery of 
possession of tho property givou, the property 
passes absolutely to the donee and tho parents 
have no longer any power of disposal over it. 

MA HLA u V. Mg Aung Dun, 11 Ind. Cas. 

o62, 

8.— Husband and Wife. 

Sea Buddhist Law— divorce. 

See Buddhist Law —Marriage. 

(1) Lettetpwa andHanpazon property — Pro- 
perty acquired after marriage, interest of hus- 
band or wife in — Power of husband to alienate 
property which he has inherited after marriage. 


— The wife or husband has an interest in pro- 
perty acquired by the other by inheritance after 
marriage, when they are living together and 
helping each other. In considering what power 
the husband has of alienating property which 
he has inherited after marriage, the Court 
should be guided by the rules applicable to a 
partition upon divorce when neither party is in 
fault. Tho rule as to equal division upon 
divorce, only applies to property conjointly 
acquired after marriage. MAUNG Po SEIN v 
Ma PWA, L.B.R. 1893-1900. 403. (L.B.r! 
1872—1892, 110, 113, L.B.R. 1893—1900,295, 
F.) 

(2 )— Husband and wife— Power of husband to 
alienate joint property of himself and wife — 
Whether alienation , transfer of his share and 
interest. — In (his case, a Burmese Buddhiet 
husband had executed a deed of sale of the 
hanpazoti property of himself and his wife. 
The lower Courts found that it had not been 
provod that the wife was aware of, or that she 
had consented to, the sale. It was, also, dear 
that tho voudee kuew that the wife was interest- 
ed in the laud and yet chose to take a conveyan- 
ce from tho husband alone. The following ques- 
tions had to be deoided and they were referred 
to a Bench ol the Court : — (1) whether a Burmese 
Buddhist husband oan validly sell or alienate the 
hanpazon property of himself aud his wife with- 
out her consent or against her will (2) Whe- 
ther 6uch a sale by the husband, made without 
tho consent of his wife, constitutes a valid trans- 
fer of his share aud interest in the property 
sold. Held, that no grounds having been 
mado out for disturbing the decision of Mr. 
Fulton in the ease of Ma Thu v. Ma Bu that a 
Buddhist husband oanuot sell the joint property 
of himself and his wife without his wife’s assent, 
express or implied, tho first question must be 
auswored in the negative ; i.e- subjeot to the 
reservations stated in the above-mentioned Ma 
Thu’s case, a Buddhist husband has no power 
to make a valid salo of the joiut property of 
himself aud his wife without her consent or 
against her will (L.B.R, 1872—1892, 578, F. J 
L.B.R. 1872-1892, 19, 1 L.B.R. 11 U.B.R. 
1892— 1896, Vol. II, 303, R.j ; aud that in view 
of the various decisions formiug distinct autho- 
rities for the position that, under Buddhist law, 
it is oompotout for a husband to validly alien- 
ate his share alone of his joint property’ of 
himself and his wife, the seoond question must 
be answered in tho affirmative i.e, a sale by 
a Buddhist husbaud of the joint property of 
himself and his wife, made without her consent 
does constitute a valid trausfor of his share and 
interest in tho property sold. MA SHAWE U V. 
Ma KYU, 3 L.B R. 66, F.B. (1 L.B.R. 184, 
Overruled ; U.B.R. 1892— 1896. Vol. 11.45,204, 
U.B.R. 1902—1903, Vol. II. Ex. of decree 1, 
U B.R. 1904, Buddhist Law — Divorce 1.1 L.B* 
R* i c J8,3 L.B.R. 8 B.L.R. 1893—1900, 668, 
2L.BR. 167, R.) [R., U.B.R. 1907, 4th 

Quarter, Buddhist law — Marriage— Joint Pro* 
perty, 1.] 
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(3) — Act done by husband in pursuance of 

common business binding on wife — Sale of im- 
moveable property by husband without know- 
ledge of wife —Apparent acquiescence subsequent 
to sale, by wife , no proof of consent — Presump- 
tion, — For many purposes Burmese husbands 
and wives may be regarded as partners, and, 
where the husband manages a business on 
behalf of himBelf and his wife, aots done in 
pursuance of the common business would no 
doubt bind the wife *, but this principle cannot, 
we thiuk, be applied to such a transaction as 
the sale of immoveable property belonging to 
both. In suoh a case further evidence is 
required, besides the faot that the transaction 
was in some way connected with the business, 
in which it might perhaps be presumed that 
the wife made no open protest against the sale. 
Because a wife consento to or acquiesces in a 
mortgage the presumption does not arise that 
she also assents to a sale of the property. Nor 
should apparent acquiescence subsequent to 
the sale be regarded as proof of consent by the 
wife to suoh sale. MAUNG TWE v. RaMEJ? 
CHETTY, 1 L B R. 11. (L.B.R. 1S93— 1900, 
37, 563, L.B.R. 1872—1692.578, R.) [ft.» 3 

L.B.R. 66.] 

(4) — Divorce — Joint property % — Where 
husband and wife both assent to divoroe and 
no fauit is proved, each is entitled to take baok 
property brought at marriage, and to an equal 
division of the property that may have been 
acquired conjointly during marriage. Ml DWE 
NAW v. MAUNG TU. L.B.R. 1872— 1892, 14 
[R. t L.B.R. 1872-1892, 175, 206.] 

(5) — Joint property.— Three years’ absence 
with neglect on the part of the husband to pro- 
vide the wife with the means of subsistence, is 
required to give the wife the right of re-marri- 
age. Until the expiration of that period the 
relation of marriage subsists, unless, of course, 
it is put a stop to by some formal aotof separa- 
tion. The Burmese law reoognizea the husband 
as the lord of his househlod. The wife oannot 
retain possession of joint property in opposition 
to her husband. So long as marriage subsists 
the Courts cannot deoree an absolute dominion 
over it to either husband or wife ; but the hus- 
band, rather than the wife, is entailed to retain 
possession of it in trust for both. MAUNG KO 
v. MA ME. L B R. 1872-1892. 19. [ft., U.B. 
R, 1892-1896. Vol. II, 48, U.B.R. 1892—1896 
Vol. II. 53 3, L B R. 66, 3 L.B.R. 175. L.B.R. 
1872—1893, 126, L.B.R. 1872— 1892, 578, U. 
B.R. 1892—1896, Vol. II, 303.] 

(6) — Divorce— Profession of faith— Apostacy 
—Estoppel under s. 115 of the Evidence Act .--In 
a suit for divorce from a Mahomedau husband, 
brought by a Burmese woman professing the 
Buddhist faith, but at the time of her marriage 
simulating conversion to Islam, and married 
with Mahomedan ceremonies, the Mahomedan 
Law should form the rule of decision; and the 
Courts cannot grant a divoroe in such a oase 


Buddhist Law— oontinued* 
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when no fault is established on the husband’s 
side. KUMAB SHERIFF v. Ml SHWE YWET, 

L.B R. 1872—1892, 49. 

(7) — Divorce — Joint Property, — Where a wo- 

man has a separate establishment from her 
huBband and takes no share in the management 
of his business, and performs the duties of a 
wife no more than by receiving hi3 visits, is 
not entitled to hold the property acquired by 
her husband, who oarried on his business in the 
house of his first wife, as joint property. Where 
a divoroe takes plaoe against the wish and with- 
out any fault on the part of the wife, the hus- 
band may take back his separate property. 
MAUNG KYIN v. MA SAUNG, L.B.R. 1872 — 
1892. 27. [ft., L.B.R. 1872—1892. 103, 110; 

Relied on L.B.R. 1893 — 1900, 295 ; Cited, 
U.B.R. 1897-1901, Vol. II, 138], 

(8) — Liability of Buddhist wife for obligations 

contracted by husband— Wife not privy to obli - 
gatxoner benefited by it— Buddhist law , how far 
binds Courts ■ — To hold a wife personally respon- 
sible for an obligation oontraoted by her husband 
to whioh it is not shown that she was in any 
way privy, and from whioh it is not proved 
that ?he reoeived any profit, is oertainly not, 
in accordance with justioe, equity, or good 
oonsoience. The wife is not personally liable 
fer an obligation contracted by her husband, 
who had been absent from home three years. 
In matters other than succession, inheritance, 
marriage or religious usage, our Courts are 
only bound by Buddhist Law so far as it is 
just and equitable. Ml Nu v. MAUNG Saing, 
L.B.R. 1872—1892, 28. [ft., 3 L.B.R. 175, 

U.B.R. 1892—1896, Vol. II, 53.] 

(9) — Ancestral estate — Widower — Wife's 

mother. — On the death of a wife the husband 
is entitled to retain possession of his wife’s 
share in ancestral estate whioh has been in 
their separate possession, to the exolusion of 
the wife’s mother. Ml TUN BYU v. NGA 
YAN, L.B.R. 1872—1892, 32. [ft., L.B.R. 

1872—1892, 74, U.B.R. 1892—1896, Vol. II, 
121.] 

(10) — Wife's duty. — 8o long as the marriage- 

bond subsists the “ wife is, at Buddhist law, 
required to do her part in contributing to the 
joint-comfort and well-being. (8peoial Court 
judgment in Civil Appeal No. 10 of 1882, 1, 
F.) The husband is the lord of the wife. 
There is no authority for the proposition that 
while the marriage subsists the wife is to 
have exclusive possession of the husband’s 
property or the joint property. NGA KAN ZA 
v. Ml LE, L.B.R. 1872—1892, 126. (L.B.R. 

1872—1892, 19, ft.) 

(11) — Restitution of conjugal rights— Divorce 
— Rights of divorce on mere caprice. — A suit 
between a Burman Buddhist married couple 
for restitution of conjugal rights will lie. 
This relief is not lost by the plaintiff's tem- 
porary abandonment of the defendant for a 
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shorter period than that mentioned in Manu 
Kye Book 5, Chapter 17. Nga NWE v. Ml 
SU MA. L B R. 1872-1892. 391. [R-, 3 L. 

B.R, 175, L.B.R. 1872—1892, 607, 5 L.B.R. 
87. L.B.R. 1872—1892, 610, U.B R. 1909, 
Buddhist Law — Marriage, 1, U.B.R. 1892 — 
1696; Vol. II, 53. U.B.R. 1905, 4tb Qr., Bud- 
dhist Law — Divoroe, 3.] 

(12) — Joint jyropuli/.—A Burmese husband 

cannot sell or alienate the joint property of 
himself and his wife without, her consent or 
against her will. MA THU v. Ma Bu, L B.R. 
1872—1892, 578. (L.B.R. 1872 — 1892, 19, 

R.) [R., 1 L.B.R. 11. U.B.R. 1892—1896, 
Vol. II, 121, 303, 1 L.B.R. 184 ; D , 2 L.B.R. 
324 ; F ., 3 L.B.R. 66.] 

(13) — British Burma — Buddhist Law — 
Maintenance, wife f s right to and claim for — 
Suit by Burmese wife for necessaries and past 
maintenance — Law applicable— Burma Courts 
Act. s. 4 — By the Buddhist Law of marriage 
in British Burma, it is tho duty of thehusbaud 
to provide subsistence for his wife and furnish 
her with suitable clothes and ornaments. On 
his failing to do so, he is liable to pay her debts 
contracted for uenesaaries, unless she has suffi- 
cient means of her own. There is no authority 
for saying that, where the wife has maintained 
herself, sho can sue her husband for main- 
tenance for the period during whiob she has 
done so. [F., L.B.R. 1893 — 1900, 31.] A 
olaim by a wife, married according to Burmese 
rights and oustoms in a British Burma Court, 
for necessaries and for past maintenance, was 
hold to be a question “regarding marriage” 
under s. 4 of the Burma Courts Act, and the 
Buddhist Law mentioned above was held 
applicable to the case, in consequenoe. 
Semite : — If the above oase were to bo decided 
according to the rule of justioe, equity and good 
conscience, tho husband would not, in view of 
the Burmese Law as to tho property of married 
persons, be liable upon the olaim. MAUNG 
HMOON HTAW v. MAH HPWAH, 10 C. 777, 

P C. 11 I. A. 109 = 4 Sar. 505. [F., L.B.R. 

1893—1900, 31.] 

9.— Inheritance. 

(1) — Divorce of parents by mutual content — 
Son's right of inheritance.— The mere faot of a 
divorce having taken placo betweon tho parents 
by mutual consent, with equal division of the 
parents’ joint property, accompanied by tho 
faot that the sou by the first marriage has, 
during hie minority, lived with his divorood 
mother, does not divest tho son of his ordinary 
legal right of inheritance under Buddhist law 
expressed in tho ordinary rule that “on tho 
death of the father who has marriod two wives 
in succession, tho child of the first marriage is 
entitled to one-eighth share in property acquired 
during the continuance of theseoond marriage” 
as propounded by Sandford, J.O. in Nga Po 
Thit’s case (B.S.J., 18). MAUNG BA KYU v. 
MA XAN BYU, L.B.R. 1893—1900, 299. 
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(2 ) — Children of father by a first and second 
marriage —Division of property inherited from 
a grand parent after death o! father— Limitation, 

— Where there are ohildren of one father by a 
first marriage as well as by a second marriage 
the ohildren of the first marriage, should bare* 
equal shares with the children of the second 
marriage in property inherited from a grand- 
parent after the death of the father. MAUNG 

Ye v. Ma Me, L.B.R, 1893—1900, 418. 

(3) — Legitimate child — A ohild begotten in 

ebanoe intercourse is entitled to inherit where 
there are no legitimate ohildren. NGA KA YlN 
O v. Ma Gyi, L.B.R. 1872—1892, 15. [R 
2 L.B.R. 54.] 1 ** 

(4) — Mother and children. — Aooording to 

Buddhist law on the death of the father no 
ohild other than the eldest oan olaim a share of 
tho inheritance from the surviving mother. 
The position of ohildren in relation to their 
parents disoussed. Ml SAUNG v. Ml RUN 
L.B.R. 1872-1892, 115. (L. B. R. 1872- 

1892, 39, 109. 41, R.) [11., U B.R. 1892- 

1896, 138, 581, L.B.R, 1893—1900, 685, 2 
L.B.R, 255. L.B.R. 1872—1892. 212, 255]. 

(5) — Succession— Parents and children.— On 
the death of Buddhist parents who have during 
their life-time divided the bulk of their pro- 
perty, but reserved a share for their own 
support, that share should be divided among 
the ohildren according to the ordinary rules of 
succession without reference to the fact that 
tho parents lived or died with any of the child- 
ren. Ko Tl, MA Bl, MAUNG PO. V. MA DUT, 

Baing Sauk, Maung Shwe, 0, Nga Ti 
Dut. Ml BA, and Ml GUN, L.B.R. 1872 

— 1892, 170. [Appl., L.B.R. 1S72-1892, 

191.] 

(6) — Joint property — Widow — Children by 

former marriage. — Where a father on the death 
ot his wife marries again and dies, leaving no 
issue by the second wife, the ohildren of the 
former marriage take collectively one-eighth 
share out of the proparty acquired during the 
seooud marriage ; the widow takes the remain- 
ing sovon shares. Ml SO v. Ml HMAT THA 
AND NGA Hmyin, L.B.R. 1872-1892 177, 
(L.B.R. 1872-1892, 18, 110, R.) [/?., 2 

L.B.R. 174. 4 L.B.R. 189, L.B.R. 1893—1900. 
295, 299 ; F„ L.B.R. 1893—1900, 361.] 

(7) — Kettima son— Thaheta son — Law relat- 
ing to. — There is nothing in Buddhist Law to 
render a ohild whoso parents are dead or 
unknown, inoapablo of adoption, This was an 
appeal to reoover a share iu the estate of the 
Pakan Mingyi Kadaw (deoeasod). The estate 
is in tho possession of the first respondent- 
defendant, who asserts his right to it as being 
the kit’.ima (adopted) son of the Mingyi Kadaw. 
The plaintifi-appollant is a relation of the 
Mingyi Kadaw. Held that the respondent 
Maung Kan Gyi was legally adopted as a 
kittima son and as suoh was entitled to 
inherit, That he did not oonduot himself as an 
enemy so as to render himself inoapablo of 
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inheriting. And as it was admitted that a 
kittima son would oust the appellant from a 
right to succession the appeal was dismissed. 

Ma Tin shwe v. Maung Kan Gyi, U.B.R. 
1897—1901, Yol. II, 142. (U.B.R. 1892— 

1896, Vol, II, 22, R.‘, L.B.R. 1872-1892, 25, 
R.) [Cited, 2 L.B.R. 224.] 

(P) — Child of first marriage. — On the death 
of the father, who has married two wives in 
succession, the child of the first marriage is 
entitled to one-eighth share in property acquired 
during the continuance of the second-marriage, 
NGA PO THIT V. Ml THAING. L.B.R. 1872— 
1892, 18. [F-, L.B.R. 1693 — 1900. 36 i ; 

R., L.B.R. 1893—1900, 299. L.B.R. 1872— 
1892, 110, 2 L.B.R. 174, L.B.R. 1872—1892, 
103, L.B.R. 1872—1892, 177.] 

(9) — Buddhist Law— Inheritance —Sen of I 
divorced wife — Filial relations — Maintenance 
by father — Revival of lost rights. — The o'uildren 
of separated parents are included among those 
children who oannot inherit, and no distinction 
is made between sons and daughters. The 
mere fact of a father helping to educate or 
maintain a son is not sufficient to revive rights 
which such son had lost in law and intention 
at the time of his mother’s divorce. Ml SAN 
MRA RHI v. Ml THAN DA U,1 L B.R. 181. 
(L.B.R 1872—1892, 184, 206, L.B.R. 1893— 
1900, 469, Chan Toon 450, D. ; L.B R. 1893 — I 
1900, 299, Diss.) [22., 5 L.B.R. 133, 2 L. B.R. j 
174 ; F. y 14 Bur. L. R. 236, 4 L.B.R. 272]. 

(10) — Inheritance — Shares of widow and of 
childen by former marriages. — Where the 
plaintiff-appellant, the thirl wife (childless) 
of her deceased husband sued his cbildueu by 
the two former wives for her share in the 
estate left at hi3 death and there was no evi- 
dence regarding the estate of the deceased at 
the time of, or during the subsistence of, 
either of the former marriages, held, (1) that 
appellant was entitled to a one-fourth share 
of her husband’s pay in property possessed by 
him at the time of her marriage, and to a 
seven-eighth share of the lettetpwa property 
jointly acquired during her marriage ^ (2) that 
in the absence of evidence of deceased s estate 
before his third marriage, his children by the 
4 ir 9 t two marriages shared equaily per capita 
in the payin and lettetpwa property remaining 
after the widow had taken her share ; (3) 
that in cases like the present one, when payin 
property ohanges its oharaoter during a marri- 
age, the presumptiou is that it had become 
lettetpwa of that marriage. The childless 
widow takes seven eighths of the property ac- 
quired during the 'third marriage and one- 
fourth of the property brought by her hus- 
band to the third marriage irrespective of the 
time it was acquired. MA Ba WE v. Ml SA 
U, 2 L.B.R, 174, F.B. (L.B.R. 1872—1892, 
177, U.B.R. 1892—1896, Vol. II, 159, U.B.R. 
1892—1896, Vol. II, 184, U.B.R. 1897—1901, 
Vol. II, 126, L.B.R. 1872—1892, 6 L.B.R. 
1872-1892, 18, L.B.R. 1893—1900, 361, L. 
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B R. 1872—1892, 110, L.B.R. 1872—1892, 
223, L.B.R, 1693—1900. 312, L.B.R. 1593— 
! 1900, 418, U.B.R. 1897—1901, Vol. II. 79. 1 
L.B.R 161, U.B.R. 1892—1896, Vol. IT. 102, 
R.) [F., 3 L.B.R. 8; R., 4 L-B.R. 110.] 

(11) — Orasa son - Partition — Right of grand- 

son to claim a share on re-marrixge of grand- 
father. — The term orasa ha9 two distinct mean- 
ings. It applies to all legitimate natural born 
children as opposed to adopted illegimate ohild- 
reo; and it means also the eldest legitimate son 
or daughter.or as has been said, the eldest legiti- 
mate ohild. It is in the sense of the eldest son 
or daughter that it is generally used in the 
reported decisions. The eldest-born son is the 
orasa by right ; but he does not obtain the 
complete status as such till he attains his 
majority, and becomes fit to assume his father’s 
duties and responsibilities and to assist in the 
acquisition or management of the family estate. 
If he dies before he attains his majority, or if 
he is incompetent to fulfil the above conditions, 
then his next younger brother, subject to the 
same conditions, succeeds to his position as 
orasa. If, however, the eldest son attains his 
majority and fulfils the prescribed conditions, 
and then dies before this parents, his position 
as orasa remains unfilled and the next brother 
does not suooeed to it. These principles are 
consistent with the previous decisions, and 
they reconoile the rulings and texts which pro- 
vide for the evolution of the status of orasa , in 
oertain circumstances, and the texts which 
distinguish between orasa aud kaniltha child- 
ren, even after the death of the orasa. It 
may also be deduced from the texts that it is 
only when the orasa has attained his majority 
before the death of his father that he can olaim 
his fourth share of the inheritance, unless the 
mother marries again. There is no authority 
which recognises the right of an orasa son, who 
is a minor at his father’s death, to olaim from 
his mother a share on bis attaining majority. 
The principles set forth above seem also to 
explain the rules concerning the right of grand- 
children, to claim a share on the death of one 
of their grandparents. TUN MAYING v. BA 
TUN, 2 B.L R. 292 (1886, 1 L.C. 258, 1889, 

2 L.O 61, 1901, 2 L C. 207. 1902, 2 L.C. 210, 
1 L B.R. 198, 2 L.B.R. 255, 1902, 2 L.C. 124, 
1 L.B.R. 104, Cited.) [R , U.B.R. 1905, 4th 
Qr., Buddhist Law — Inheritance, 11.] 

(12) — Illegitimate step-son.— In. the absence 

of legitimate children, illegitimate children are 
entitled to inherit. (2 U. B. R. 1992—1896, 
Buddhist Law— Inheritance, 141 , L.B.R. 1872— 
1892, 15 F.) Step-children inherit from their 
step-parent3 to the exclusion of collateral 
heirs. (U.B.R. 1897-1901, Vol. II, 1, R.) 
Therefore, in the absence of legitimate children 
a step-son, though illegitimate, may inherit 
from a step-mother to the exclusion of collate- 
ral heirs. MA SEIN Hla v. MAUNG 8EIN 
HNAN, 2 L.B.R. 54. [R., U.B.R. 1906, 3rd 

Qr., BuddhiBt Law — Inheritance, 15.] 
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(13 ) — Children who voluntarily separate Irom 

their mother in her second marriage . — When 
the children of the mother separate from her 
on Ihe occasion of her seoond marriage and 
take their share of the inheritance of their 
parents and for maDy years continue to form 
no part of the second family, they are not 
entitled to claim any share in the property 
jointly acquired by their mother and bersecond 
husband. MAUNG bHWE YAN v. Ma NGWE, 
U. B. R. 1897 — 1901, Yol. II, 113. (L. B. R. 

1872—1892. 184, R.) [It., U.B.R. 1897-1901, 
Vol, II, 176. J 

(14) — Descent — Step-children — Step-grand- 

children — Blood relations • — Excepting undivid- 
ed ancestral property, the estate of a deoeased 
step parent or grand parent goes by descent to 
the step-obildren or step-grand children in prefer- 
ence to collateral relatives by blood. Collateral 
blood relations, or ascendants, can sucoeed to an 
inheritance only when there are no possible 
heirs in the descending lino ; etep-ohildren are 
treated as entitled to seme share of inheritance 
like descendants by blood ; and in tho absence of 
natural descendants step-descendants are classed 
as heirs entitled to succeed, the bond of blood 
yielding to tho more important consideration 
of having a descendant heir and representative, j 
The rule as to reaohing inheritance or obtain- 
ing a vested interest applies only where the 
olaimants to inheritance are of different classes, 
that is in different degrees of propinquity to the ! 
deceased. Thus, if there is no nearer heir than ‘ 
a grand-child, all the grand-children belong 
to the same class and are on an equal footing 
as heirs, although their parents have died before 
reaohing the inheritance. Where thero are no 
children, but only grand-ohildren surviving, the 
latter succeed on the same footing as children, 
although their parents hud died without reaoh- 
ing the inheritance or obtaining a vested in- 
terest, the principle of Buddhist law on this 
point apparently being that this rule is re- 
quieite only whore a distinction has to be made 
between tho claim of different classes of heirs, 
and its application unnecessary when the 
nearest heirs all stand in the same degree of 
relationship to tho deceased owner of the estato 
to be divided. Ma GUN BON v. MAUNG To 
Ky WE, U B.R. 1897 — 1601, Yol. II, 66. (U. 
B.R. 1892-1896, Vol. II, 121. R.) [R., U.B. 

R. 1897 — 1901, Vol. IT, 193, 126, 157, 146, 
U.B.R, 1904, 3rd Qr. , Buddhist Law — Inheri- 
tance, 1 , U.B.R. 1906, 3rd Quarter, Buddhist 
Law— Inheritance, 15, U.B.R, 1905, 4th Qr., 
Buddhist Law — Inheritance, 11 U.B.R. 1905, 
2nd Qr. t Buddhist Law — Inheritance, 7; F,\ 
U.B.R. 1897—1901, Vol. II. 531.] 

(15 ) — Question whether mere absence of joint 
living excludes a child or grandchild from in- 
heritance— Necessity for filial neglect to ex- 
clude . — The Buddhist Code does not give any : 
meritorious value to more living together or 
mako the opposite 6 tato of things a reason for 
exclusion. (L.B.R. 1872—1892, 170, L.B.R, 
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1893 — 1900, 299 R.) There must be some filial 
neglect to exclude. MA TACK MAUNG Te v 
Ma Nyun, U.B.R, 1897—1901. Yol. JI 193 ’ 
(U.B.R. 1897—1901, 66 , 122, 126. U.B.R. 1892 
— 1896, Vol. II, 159, 194. 110 R ) [R., U.R.R. 
1906, 3rd Qr., Buddhist Law— Inheritance, 15 
U.B.R. 1904, 3rd Qr., Buddhist Law — Inherit- 
ance 1 .] 

(16) — Suit for share of inheritance between 

see<md wife of deceased and son* of first wife — 
Ate Oksa and auk Ok*a — Children entitled to 
three- fourths of the property to which they have 
a double claim and half of that to which they 
hare a single claim, — Tho Burmese lawyers 
recognised the difficulty of treating property 
acquired by the father by inheritance during 
his second marriage ns either atet ohsa or auk 
ol:sa. They therefore invented the special rule 
of equal division for it. The three-quarters 
rule applies to tho atet ohsa ouly. The princi- 
ple )3, that children should get three-quarters 
of the property to which they have a doable 
olaim, i.e,, through both father and mother, 
and half of that to which they have a single 
olaim. (LB.R. 1672—1892, 110, F.) The 

second wife held entitled to a half share of her 
husband's ancestral property inherited during 
her coverture. MAUNG TUN GY'AW v. Ma 
Balo, U.B.R. 1897— 1901, Yol. II, 18B, (U. 
B.R. 1892-1896, 159, U.B.R. 1897— 1901, 126, 
461, 469, R.) 

(17) — Suit for partition between son of head 
wife, son and daughter of second regular wife 
and son of slave- concubine — Shares to which each 
is entitled — Heirs inherit estate when the person 
from whom they inher it dies and net when their 
inheritance is partitioned. — Property is acquired 
by inheritance not by partition. Heirs inherit 
an estate when the person from whom they 
inherit dies and not when their inheritance 
is partitioned. For the case where there is 
one head wife with one son, one free conou- 
bine with one son, and oue slave conoubine with 
ono sod, tho slave oonoubiue’s son is entitled 
to ono and a half shares against the head 
wife’s son's four shares and the free oonoubino’a 
two shares. Tho system of multiplying shares 
explained in s. 2 of the Manu Wunnana and 
s. 230 of tho Attathankepa followed. MAUNG 
TWE v. MAUNG AUNG, U B.R. 1897—1901, 
Yol. II, 176. (U.B.R. 1897—1901, Vol. II, 113, 
116. 126, R.) 

(18) — Inheritance — Illegitiynate child. — An 
illegitimate daughter is entitled to share half of 
bor father’s estato with his widow. MA BHWE 

Zi v. Ma Kyin Thaw, 8 Ind. Cas, 991. 

(19) — Share of child of deceased first wife tH 
property inherited dmiyig second marriage , — 
A Burman Buddhist had a obild by his first 
wife. After the death of the first wife, he 
oontraoted a soooud marriage, and by the second 
wife ho had anotbor obild. During the conti- 
nuance of the second marriage, be had inherit- 
ed certain property from his mother. His 
second wife pre-deoeased him* Ho diod lasl 
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leaving him Burviving the two children one by 
his deceased first wife* and the other by his 
deceased second wife. Held , the two ohildren 
were entitled each to a moiety in the property 
inherited by the deceased from his mother. 

Maung Gale v. Maung Bya, 4 L B.R. 189. 
(L B R. 1872—1892, Vol. II, 110, 177. 223, 
255, L.B R. 1893—1900, 361, 118, R.) [R„ i 

4 L.B R. 256. 

(20) — Eldest representative of eldest child 
ranking with surviving uncles and aunts. — In 

Buddhist Law, a grand-child, whose parents 
have pre-deceased their parents, is entitled to 
rank with the surviving unoles and aunts, only 
if he is the eldest representative of the eldest 
child, the other grand-ohildren taking only one- 
fourth of the share that their parents would 
have enjoyed have they survived. Ma THIN v. 
Ma NYE1N, 8 Ind. Cas. 594. (I L.B.R. 198, F.) 

(21) — Property inherited by Bicrman Buddhist 
father after death of first wife and before 
marrying his second wife — Share of child by 
deceased wife — Where a Burman Buddhist in- 
herits property, moveable or immoveable, after 
the death of his first wife, by whom he had a 
son, aud before hia marriage with his second 
wife, by whom ha had children and die3 
leaving him surviving, his sou by his first wife, 
his second wife, and children by her, it was 
held that the son by the first marriage is en- 
titled to one-half share of such property. MA 

Leik v. Maung Nwa, 4 L.B R. 110. (2 L.B. 
R. 174, L.B R. 1872— 1892, 110, 6, 255, L.B. 
R. 1893 — 1900, 534, R.) 

(22; — Inheritance— Child of a divorced couple. 
— The general rulo among the Buddhists, which 
allows the child of a divorced oouple to inherit 
only from ono parent, namely the parent with 
whom ho or she lives, and not from the other, 
is not confined to oases where one or other of 
the parents re marries and has issue by the new 
marriage. It applies with equal force to a case 
where the father does not re marry but lives 
the rest of his life with a child oy an earlier 
marriage. (4 L.B.R. 272. Appr.) The mere 
fact that, a daughter is on affectionate terms 
with her father is not sufficient to establish her 
contention that the family tie giving her acon- 
tinued right of inheritance m her father's estate 
was kept unbroken after her mother's divorce. 

Ma HLA HIN V. Maung Chit po. 8 ind. 
Cas. 1202. il L.B.R. 161. R.) 

m)— Inheritance — Suit by eldest son for 
one-fourth share — Limitation Act. art 123. 
Tue Burmese Law of inheritance, where it. con- 
flicts with the Limitation Act, cannot be enfor- 
ced in the Courts (L.B.R. ,187 2 1892, 51. U.B. 

R. 1892-1396, Vol. II. 9, R ) Art. 123 of sob.II 
of the Limitation Act applies to a suit by an 
eldest son for one fourth share of the estate of 
his father and mother, on the mother’s death. 
In such a case, limitation begins to run from 
the date of the mother’s death, MAUNG PO MlN 
v. USHWE LU, 2 L.B.R. 110. (L.B.R. 1893 — 
1900, 415, L.B.R. 1993—1900.626, L.B.R. 
1872—1892, 378, 1 L.B.R. 23, R-). 

C, II— 35 
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(24) — Inheritance -^Division among children 
of same parents after parent's death— Division 
in equal or unequal shares. — The question for 
decision in this oase, was, whether, under the 
Buddhist Law, Burmese daughters inherited 
the estate of their deceased parents in equal or 
unequal shares. Held, on consideration of all 
the authorities on the subject-, that ohildren of 
the same parents, dividing an inheritance, after 
their parent’s death, take each an equal share. 

Ma Kyi Kyi v. ma Thein, 3 L.B.R, 8. (l L-B. 
R. 198, F .) [R. 4 L.B.R. 181, 3 L.B.R. 66.] 

(25) — Orasa child — Daughter surviving pa- 
rents with brother , Whether such daughter, orasa 
child — Share of children of such daughter . — 
The plaintiffs sued, a3 the ohildren of the 
orasa daughter of the original owners, to 
recover a third of the properties left by them. 
Held, that the plaintiff’s position was unten- 
able. The plaintiffs mother was neither the 
eldest child nor the eldest daughter of the 
original owners. Sho was not even the eldest 
survivor among a family oonsisting of daugh- 
ters only, for, at the time of her mother's 
death, who survived her husband, she had an 
adult brother. There is no authority for the 
suggestion that a second daughter, who is also 
the fifth child can under any ciroumstanoes 
befcome an orasa child so long as there is a 
brother surviving and competent to assume the 
headship of the family. As there were two 
children cf the original owners still living the 
plaintiff -1 could get only-one twelfth and not 

i oue-third of the properties of the owners, PO 
SEIN v. PO MIN, 3 L.B.R. 45. 

(26) — Suit by children against their widowed 

mother for protection of joint family property . — 
When the mother is alive the ohildren are not 
entitled to partition of inheritance. On the 
mother attempting to alienate the property 
improperly they might possibly be entitled to 
sue to restrain her from parting with it. MAUNG 
HMU v. MA MIN Dok U.B R. 1892—1896 
Yol. II, 174. (L.B.R. 1872—1692, 109, R.) 

(27) — Exclusion of illegitimate child — Imper- 
fection cf birth is not cured iy subsequent regu- 
lar union of parents. — When there are regular 
heirs, there would De no reason for admitting 
an illegitimate heir. Illegitimate grand- 
ohildren are excluded from inheritance ot 
grand-parents when the latter have left legiti- 
mate ohildren surviving them. MAUNG PYU 
v. MA CHIT. U.B.R. 1892—1896, Yol. II, 141. 
[R., 2 L.B.R. 54.] 

(28) — Children of first wife— Daughter of 
subsequent wife — Shares. — The plaintiff, now 
respondent, was Ma Meitikale, daughter of 
one of the wives oi Maung Tun E deceased. 
Maung Tun E left two sons. Maung Chit Baya 
aud Maung Aung Tha, and a daughter Ma 
Thin On by his ficst wife, a daughter Ma 
MeiDkale by a subsequent wife, and a widow 
Ma U Ma without children. The questions 
that arose in the case were what was the pro- 
perty Bubjeot to division, and what share of 



547 


THE ALL INDIA DIGEST. 


548 


Buddhist Law — continued. 

9. — Inheritance — continued . 

that property was Ma Meinkale entitled to 
in accordance with Buddhist law. The Court 
of first instance, following as. 7 and 66 of Book 
X of the Manugye, gave respondent one-fourth 
of the property after deducting and adding 
certain items, and the lower appellate Court 
found the Dhammathats conflicting, but consi- 
dered respondent entitled to a fourth share of 
the pay in property. Held , that the rule is to 
divide the property into four shares of whioh 
the children of the first marriage received two 
and the child of the next marriage and the 
surviving widow, one eaoh. MAUNG CHIT 

Saya v. Ma Meinkale. U.B.R. 1892—1896, 
Yol. II, 93. (L.B.R. 1872 — 1892, 46, 95. R.) 

[R.f U-B.R. 1892—1896, Vol. II, 102, 2 L. B. 
R. 174.] 

(29) — Priority of birth— Rights of eldest son or 
daughter passing to next eldest as representative 
of the father or mother . — According to Buddhist 
Law priority of birth is recognised and certain 
duties pass by succession to the next eldest son 
or daughter. The following are the principles 
as to the succession of the ohildren on the 
death of the father. First : The eldest son, if 
competent, is representative of his father and 
in that capaoity is entitled to one-fourth of 
the inheritance on the death of the father. 
Seoond : Where there are both sons and 
daughters the eldest competent eon is perferred 
to any daughter, Third : The rights of the 
eldest son or daughter pass to the next eldest 
as representative of the father or mother. MA 
MYA V. MAUNG Po Thin, L.B.R. 1893—1900 
583. [R., 1 L.B.R. 198 ; Expl t \ 2 L.B.R. 292.] 

(30) — Divorce — Partition on divorce.-— It is 

dangerous to hold that an only daughter ha 9 , 
after her father’s death and before partition 
with her mother, an interest in the ostate 
capable of alienation. (L.B.R. 1872.— 1892, 
108, 115, 123, R ) A woman who has obtained 
a divorce by a decree of the Court cannot bo 
made to relinquished all her property, the for- 
feiture of property being a punishment for im- 
proper desertion. MAUNG Po Lat v Ml Po 
Le L.B.R. 1872—1892. 212. (1 B.‘ 97. F.t 

[R., L.B.R. 1872— 1892, 255, L.B.R. 1893— 
1900, 295.] 

(31) Succession Daughter of divorced wife 
—Joint property.— Where a husband and wifo 
divorced by mutual consent and the young 
daughter remained till her father’s death in 
the house of her mother and her mother’s 
second husband and did not renew the filial 
connection with her own father, and where 
there was no special oontraot at the time of 
the divorce to a contrary effect, the daughter 
is not entitled to share iu tho letletpwa acquir- 
ed after the divorce by the father and the 
seoond wife. Ml Thaik v. Ml Tu L B.R 
1872—1892. 184. [Appl. t L.B.R. ’ 1872— 
1892, 191 ; R., L.B.R. 1872—1892. 296, 2, L B 
R. 85, U.B.R. 1892—1896, Vol. II, 159, lio' 
L.BR. 1893—1900, 299, 469, U.B.R. 1906 
3rd Qr,, Buddhist Law — Inheritance, 15, 1 , L, 
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B.R. 161, U.B R. 1897—1901, Vol. II m 
113, 116; F. t 4 L.B.R. 272, 14 Bur. L. fi’ 
236 ; D., 1 L.B.R. 161.] 

(32) — Daughter removed from, her father's 
family and continuously resident with her 
divorced mother— Rights in father's family.— 
A child removed from the father’s family, and 
continuously resident with her divorced mother 
after she is of an age when she might assist in 
the affairs of her father’s family, appears to 
be in the position nearly of a ohild adopted 
from the father’s family into mother’s family 
and, while she acquires or retains rights in her 
mother’s or new family’s property, she loses 
right in the family whence she came. A person 
is not obliged to claim all that be is entitled to 
claim. MauNG Hmat v. MA Po ZON. L B R 
893—1900,469. 

(33) — Share of eldest daughter by second 
wife. — Where there is a son competent to 
assume the parental duty, au eldest daughter 
by a second wifo oannot claim a share in her 
deceased father’s ostate during the life-time of 
her mother. Ma Me v. MA MYIT, L.B.R, 
1893—1900, 48. (L.B.R. 1872—1892, 115, R.) 

(34) — Step-daughter — Step-mother — Hnapa- 
zon — Joint property, — Property inherited by a 
father from his ancestor during marriage is not 
hnapazon or joint property of tho husband and 
wife. On his death, leaving a daughter by a 
previous marriage and a widow, the daughter 
is eufcitlod to one-half and the widow toan 
equal share. In deoiding suoh a case the Court 
must bo guided by analogy in applying the rule 
prescribed by the Dhammathat for the division 
between a daughter and her step-father of 
property inherited during coverture by the 
mother from her ancestors. MAUNG 6HWE 
NGON V. MA Min Dwe, L.B.R. 1872-1892,110. 
(L.B R. 1872—1892, 18. L.B R. 1872—1892, 
27, R.) [R., U.B.R. 1906, 2nd Qr. Buddhist Law 
—Divorce. 13 L.B.R. 1893—1900, 418, 403, 
295, U.B.R. 1S92— 1896, Vol. II, 121, 102, 
159,4 L B.R. 189. 110, L.B.R. 1872—1892, 
184. U.B.R. 1897—1901, Vol. II, 185, 146 ; 
D.. L.B.R 1893-1900, 295; Disc., L.BR. 
1872-1892, 177.] 

(35) T (legitimate daughter — Concubine.— 

The Case of tho kanina or damsel’s son is provi- 
ded for iu the Dhammathats, although not 
always by montion of the Sanskrit name. 
When the deceased left legitimate ohildren it 
was held that his daughter bv a damsel not 
recognized as oonoubmo could not share in tho 
property. Ma LE v. Ma PAUK PIN. L.B R. 
1872—1892, 228. (L.B.R. 1872—1892, 114, 

184, 1 B. 97, *2 B. 67. 4 B. 656, R ) [R.. L. 

B.R. 1872 1892, 235. 3 L.B.R. 175, U.B. 

R. 1892—1896, Vol. II, 145.] 

(86) — Daughter of divorced husband and wife 
living with mother and sfjurafin <7 entirely from 
her father . — Daughters of a divorced wife, who 
live with thoir mother and do not maintain 
filial relations with their father, but live entire- 
ly separate from him, are not entitled to a 
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share in his estate when there has been a divi- 
sion of property at the time of the divoroe. 
MA PON V. MONG PO CHAN. U.B.R. 1897 — 
1901, Yol II, 116. (U.B.R. 1892 — 1896. Vol. IT, 
102, 191, 623, 110, 159, U.B.R. 1897—1901, 
Vol. II. 101. R ) [ R , U B.R. 1397-1901, 

Vol. IT, 176. U.B.R. 906. 3rd Qc. Buddhist 
Law— Inheritance, 55, 2 L.B.R. 85 ; F-, 1 L B. 
R. 272.] 

(37) — Eldest daughter, claim of, to a share 

of the general joint estate on the death of the 
mother— Rights of eldest child— Claim of eldest 
son to one-fourth share of i he general joint 
estate on the death of the mother , when the 
father marries again. — The hasty abuse of a 
father on a single oooasion — oonduot whioh was 
also forgiven and was not made a ground for 
any public declaration by the father — is not 
suoh conduct as to deprive the plaintiff of any 
rights he had. The principle that a daughter 
gets a share on the death of her mother and 
the son on the death of his father simply 
because the daughter and son perform the 
family duties of the mother and father respec- 
tively. is not to be found dearly enunciated, 
although, as noted above, there are indications 
of suoh a principle. The son gets the father’s 
official and personal belonging when the father 
dies, and in a cocresoonding way the daughter 
takes her mother’s official and personal belong- 
ings ; but as regards the rest, while some 
Dharamathats are indefinite, others, notably 
the Vilasa, Kyetyo, Rasi and Dhammathat 
Kyaw appear to give rights to the eldest ohild, 
because he or she is obtained by the prayers of 
the parents in early married life and helps the 
parents before ether ohildren oan, Occasional 
passages, howevec, put the daughter in an 
inferior position to a son. It may not be very 
dear from the Dhammathats now available 
that a son can claim a one-fourth share from 
his father when he lives separately and when 
the father does not marry again, though this 
has been held *, but we do not think it open to 
reasonable doubt that when the father does 
marry again, the eldest son, especially if he be 
the eldest ohild, oan claim a one-fourth share 
of the general joint estate of the parents. 
MAUNG SEIK KAUNGv. MAUNG PO Nyein. 
1 L.B.R. 23. [F\ 5 L.B.R. 231 ; B., 2 L.B. 

R, 110, 255 6 L.B.R. 198.] 

( 38 ) — Partition — Rights of single daughter on 
death of father. — A daughter, being an only 
ohild, is entitled to claim a one-fourth share of 
her parents’ joint estate from her mother, 
when the latter re-marries after the father s 
death. MA THIN v. MA WA YON, 2 L B R. 
233. (L.B.R. 1872—1892, 378, 1 L.B.R. 23. L 
B.R. 1893—1900, 48, L.B R. 1872—1892. 115, 
R.) [Cited, 2 L.B.R 292, 3 L.B.R. 15 ; R-, 
4 L.B.R. 181.] 

( 39 ) — Partition of property between two 
daughters as sole successors and heirs— What 
rule of division? — Whether equality or one of 
the special methods of computation mentioned ui 
the Dhammathats ?—If latter , which ?— In the 
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absence of proof on this point rule of equality 
prevalent according to local custom followed . — 
When the rule3 are conflicting and uncertain, 
when there is no proof as to what Dhammathat 
ought to be followed or what rule ought to 
prevail, when it cannot be shown that a parti- 
cular direction is a living rule and not merely 
a dead-letter, and when the oircumstanoes of 
the oase are not 9Uoh as are contemplated by 
i the objeot of the rule, the Courts may safely 
acoepb a custom whioh there is a reasonable 
amount of evidence to establish if suoh custom 
is consonant with equitable principles. The 
only rule of Buddhist Law shown to be opera- 
tive in respect of the partition of inheritance 
between two sisters on the same footing, 
except as regards age, is that of equality of 
partition. Ma Po v. Ma 8WE Ml, U.B.R. 
1897—1901, Yol. II, 79. (U.B.R. 1892—1896, 

Vol. II. 102, 111, R ) [D. t U.B.R. 1897—1901, 
Vol. II, 104 ; R., U.B.R. 1897—1901, Vol. II, 
146, 2 L.B.R. :174.] 

(40) — Eldest daughter's share in property , in- 
herited by her mother from her mother . — A 
female Burmese Buddhist inherited some pro- 
perty from her mother. She died leaving 1 a 
husband and five daughters. Held, that the 
eldest of the daughters was entitled to suooeed 
to one>-fourth share of the property. THA TU 
v. MAUNG BYA. 4 L.B.R, 181. (3 L.B.R. 8, 
2 L.B.R. 255, R.) 

(41) — Right of daughter of divorced wife to 
succeed to her father's properly as against his 
sister. — Where the husband divoroes his wife, 
after she was oonoeived, and dies without other 
wife, ohild or grand-child, the child bythe divorc- 
ed wife is to sucoeed to his estate. If the 
father lived alone, the ohild succeeds to the 
whole estate. If the father lived with his co- 
heirs, the ohild succeeds to half and the oo-heirs 
to the other half. Therefore, where a person 
dies leaving only a sister and a daughter by a 
divorced wife, th9y share his property equally. 
The rule that the daughter of a divorced wife, 
who lives with the mother and does not main- 
tain filial relations with the father, is not 
entitled to a share of his estate, does not apply 
to the above oase. Ml NYO v. Ml NYEIN THA, 
U.B.R. 1906, Bud. Law, Inheritance, 13. 
(U.B.R. 1892—1896, Vol. II, 22, 159. U.B.R- 
1897—1901, Vol. II, 116, 135, 193, 166, R.) 

(42) — Priority between sister and sister's 
daughter. — In this oase the question for deoision 
was, whether, under Buddhist Law, the daugh- 
ter of a deceased sister is entitled to any share 
in competition with the sister of the owner. 
Held, that, in the caso of collateral succession, 
the general prinoiple of the nearer, excluding 
the more remote, takes full effeot and that, so 
long as there is a surviving brother, he exoludes 
the children of a previously deceased brother. 
Applying this prinoiple, the sister exoluded the 
sister’s daughter. MA Ma GaEjE v. Ma Me, 
U.B.R. 1903, Buddhist Law, 9. (U.B.R. 
1897 = 1901, 172, D.) [IP., 5 L.B.R. 70 ] 
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(43) — Position of daughter of divorced wife 
who lives with her mother or mother's family 
ana not her father. — Under Buddhist Law a 
ohild has no vested interest in the father’s 
property and oannot interfere to prevent him 
irorn disposing of it, and if that is so it is diffi- 
cult to see what right there can be to the pro- 
ceeds of the disposal or what power to control 
the lather’s dealing with such proceeds in 
any way he may think fit. If the father chose 
to spend all the money obtained by the sale of 
his property the child oould not make him res- 
ponsible for its reimbursement, and the fact that 
instead of spending the money the father choos- 
es to keep it or to buy property with it so as to 
make the money or the property subjeot to a 
different rule of inheritance cannot apparently 
affect the matter. Tho father might make a 
gift of suoh property to the person entitled to 
inherit it after the conversion, and tho person 
entitled to inherit the original property if it had 
not been converted could not prevent him* The 
deceased Maung Myat No loft a wile Ma Kywe 
the defendant, and a daughter by her, Ma U 
Gywe. He had previously bad other wives, of 
whom one, Ma Kyi 8u, was by mutual consent 
divoroed some 16 years before. By Ma Kyi 8u 
he had a daughter, Ma Sein Nyo, the plaintiff, 
who went to live with her maternal grand- 
mother and mother, who, having re married, 
subsequently resided in the same house. Ma 
Sein Nyo never Jived with her father but only 
visited bim from time to time. All Maung Myat 
No’s property was apparently acquired before 
his marriage with Ma Kyi 8u or after his mar- 
riage with defendant. His sister Ma Kaung 
Gywe jointly owned part of the property. She 
divided it after hi« last marriage and by an ins- 
trument of transfer conveyed her share to him 

and his wife, tho defendant, partly for the pur- 
pose of a religious trubt, partly in considera- 
tion of tho payment of dobis, and partly 
as a 8*ft. Plaintiff sued for a throe-fourth 
sharo of tho whole estate. Tho first Court 
gave her a half sharo of tho ancestral 
property and no sharo of the hnitpazon 
lettetpwa property aequirod after tho marriage 
with defendant on the ground that sho 
had not duly maintained tho filial relation. 
Defendant did not appoal and plaintiff appealed 
unsuccessfully. Iu second appeal by plaiutiff, 
held — that plaintiff was not entitled to a three- 
fourths share of tho estate as sho was not 
brought into tho second marriage by tho father, 
and probably was net entitled to any share at 
all. the principle of Buddhist law being, in tho 
absenco of testamentary power, that tho con- 
tinuance of tho family tio for purposo of 
inheritance should bo manilested by plain and 
Unmistakable outward signs, and there being 
appearently no dear reason for the distinction 
drawn as to the right of inheritance in ^espoot 
of ancestral and non-ancostral property; that, 
if plaintiff was entitled to any share, it was not 
necessarily a half, the deceased having left not 
only a r widow but also a daughter by his last 
marriage; that the trust property was not 
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a part of the estate subjeot to division; that the 
property transferred by Ma Kaung Gywe was 
not anoestral but acquired during the second 
marriage; that the ourrent inoome of all property 
being hnitpazon leitetpwa any property acquired 
by the expenditure of such inoome would be 
the same. MA 8 EIN Nyo v, Ma Kywe D 
B. R. 1892-1896, Yol. II, 169. (L.B.R. 1873 

— 1892, 44, 110, 184, 191, 296, U. B R 

1892-1896, Vol II, 194. JR.) [R., U.B.R. Rt 
Qr., Buddhist Law— Marriage, 1; R., U. B. R 
1897—1901, Vol. II, 116, 126, 185. 193, U. 
B. R. 1906, 3rd Qr. Buddhist Law — Inheritance 
15, 2 L.B.R. 174]. 

(44) — Husband and wife — Survivorship— 
Succession Certificate Act, s. 4.— Husband and 
wife, under Buddhist Law, always take lrom 
each other by succession and not by survivorship. 
It is necessary therefore for the survivor to ob- 
tain a certificate under the Succession Certificate 
Aot, before he or she can recover through the 
Courts debts due to the deceased. MA NAW 
Za v. Ma Thet PON. L.B.R. 1898—1900, 
334. (2 Bur, L.R. 50, R.) 

(45) — Successio7i— Distributive shares amongst 
widows— Alienation of property ly a Buddhist 
before death— Disti ilution by Budaliist Law of 
the estate of a deceased Buddhist in certain 
fixed shares. — A Buddhist oannot dispose of his 
property by will. Ma BWIN v. Ma YlN, L.B.R. 
1872—1892, 95. [R., k L.B.R. 1872—1892, 
429, L.B.R. 1893— 1909, 132, U.B.R. 1692- 
1896, Vo). II, 93.] 

(46) — Marriage — Kanwin. — The Buddhist 
Law favours the equality of the sexes, and in 
many wayB treats marriage ns oreating a part- 
nership in goods. Kanwin is property set apart 
at tho time of marriage by the bridge room or 
his parents for tho joint purposes of the mar- 
ried pair. Where property is not sot apart as 
kanwin but is simply entrusted by the parents 
to the bridge room to inannge, ho and the parent 
shall share it equally. If he died without 
childron his widow shall lake half and his par- 
ents half. Ma Hla AUNG v. MA E, L, 
B R. 1872-1892, 219. (L.B.R, 1872—1892, 
22, A’.,) [A. U.B.R. 1897— 1901, Vol. II, 89.] 

(47) — Succession — TPJ/e’s property inherited 
after marriage— Close analogy of Burmese 
system with that if Tamil Inhabitants of Jaffna 

— The question as to the interest taken by a 
husband in property inherited after her marri- 
age by his deceased wife considered but n?t 
dicided. — Tho Burmese rules about woman’s 
separato property of different sorts are some- 
how connected with the Hindu law. The 
closest analogy to the Burmese system is con- 
tained in tho rules of tho Tamil inhabitants of 
Jaffna in Ceylon, called the Thasaivalamy, 
compiled by tho Dutch rulers in A.D, 1707* 
About these Mr. J. D. Mayue remarks that 
they probably contain the oustomary law of 
Southern India before British Courts introduc- 
ed Brahman shastrees to interpret Hindu Law 
in tho Madras Presidency, These rules begin 
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by dividing property into three classes ; here- 
ditary, when brought by the husband ; dowry, 
when brought by the wife ; and acquisition, if 
aoquirea during the marriage. The second 
rule lays down that property inherited by the 
husband devolves like his hereditary and pro- 
perty inherited by the wife devolves like 
her dowry. There are so many resemblan- 
ces between these rules and those of the Bur- 
mans as to induoe one to suggest that they 
should be closely studied when the ques- 
tion of the surviving husband’s or wife’s 
interest in property on the death of the other 
comes up for decision. NGA TUN Lu v. NG.a 

Po Yauk and Mi Min Thwe, L.B b. 1872— 
1892, 255. [fi., 4 L.B.R, 110, 4 L.B.R. 199. 

(48) — Husband and wife — On death of one 

succession of other to inheritance — The only 

restriction proved from tho authorities to exist 

in regard to the general rule of inheritance by 

husband or wife from one another relates to 

impartible immoveable property and not to 

ordinary partible estate. Deceased husband or 

wife mav have married before or after death of 
* 

parents, but must have survived them so as to 
be in reaoh of inheritance. “ Inanimate pro- 
perty applies to land among other things ” 
Ml LAN v. MAUNG 8HWE DAING, U.B.R. 
1892—1896, Yol II, 121. (L.B R. 1872—1892 
32. 35. 105. 110, 578, R.) [R., U.B.R. 1906, 

4th Qc., Buddhist Law — Di/orce, 19, U.B.R. 
1897 — 1901, Vol. II, 79, 66, 146, 164 I F., 14 
Bur. L R. 91.] 

(491 — Claim of wife to inherit the property of 
her deceased husband, to whom she was un- 
faithful. — Under the Buddhist Law a wife who 
was unfaituful to her deoeased husband for- 
feits whatever rights she had to inherit although 
there may have been no formal divorce. 
MAUNG TOK v. MA Kin. U.B.R. 1892 — 1896, 
Yol. II, 116. [R., U.B.R. 1897—1901, Vol. II, 
34.] 

(50) — Succession— Act X of 186 5. — Th9 estate 
of a Burman Buddhism dymg in the life- 1 i in o of 
his wife includes the whole of the property 
acquired during his marriage with her. AH 
FOON v. Ml ANYO E. L B.R. 1872 — 1892, 
402. 

(51 ) — Poioer of parents to dispose of their 
property —Partition— Interest of widow in the 
family pro oerty. — Tnere is, in the parents, an 
absolute disposing power of the property of the 
parents, and a parent may even revoke at any 
time during his ohild’s life, a present given by 
the parent to the child, Oa the death of one 
of the parents the eldest soo or daughter may 
claim his or her share, and the remainder of 
the property vests in the surviving parent for 
himself or herself and the remaining obildren. 
Although without the consent of the surviving 
parent the other children caanot obtain their 
shares, yet the surviving parent may, if so 
minded, partition the inheritance, retaining 
bis or her share ; and as to the part so retained 
{ay the surviving parent’s share) it is at his or 
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her absolute disposal. A Burmese Buddhist 
widow has not an absolute interest in the 
whole of the family property on the death of 
the husband, but she has an absolute right in 
respeot of her own share and a life-interest in 
the remainder, and 6he has not the right of 
absolute disposal of the remainder, but only 
a power of sale in oase of necessity. MA ON, 
MAUNG PYA GYI AND MAUNG GYi V. KO 
8HWE Ko Tha Dun. Ma Waing and Ma 
Bwin, L.B.R. 1872-1892, 378. (L.B.R. 

1872—1892, 108, R ; L.B.R. 1872—1892 39, 
NotF.) [R. , 2 L.B R. 255, 110, 1 L.B R. 
•23, 4 L.B R. 128, L B.R. 1893—1900, 312. 
U.B.R, 1692 —1896, Vol. II, 138, 171, 4 
L.B.R. 256, U.B.R. 1892—1896, Vol. II, 
400, 581, 14 Bur. L.R, 205 = 4 L.B.R. 128, 
Not F. ; L.B.R. 1893-1900. 65 ; F., 2 L.B. 
R. 167. 4 L B.R. 287 ; Cited, 3 L.B.R. 15 ; 
Cited A Rel. on, 1 L.B.R. 50.] 

(52) — Husband and wife dying without issue 
—Rights of inheritance to estate of— Divided 
a)il undivided ancestral estate . — Held that (1) 
oo the death of a husband or wife without 
children, the survivor succeeds to the whole of 
the deceased’s estate, including the right of the 
deceased to a share in undivided anoestral 
property. (2) The survivor can enforce parti- 
tion and obtain the deceased’s share. f3) If he 
does so, on his death, his natural heirs alone 
succeed to the property whioh fell to his share 
on partition. (4) If he fails to do go, on his 
death his heirs are entitled to enforce partition 
and to obtain two-thirds of the share of the 
first deceased, whose natural hoir3 suoceed to 
the remainder. MAUNG WAr,K v. MAUNG 
Nyein. U.B.R. 1897—1901, Yol II, 146. (U. 
B.R. 1892 — 1896, Vol. II, 121 184, U.B.R. 
1897—1901, Vol. II. 79, 8 W.R P.C. 1. R. ; 
L.B.R. 1893—1900. 524.) [R., U-B.R. 1897— 
1901), Vol. II, 169, U.B.R. 1907, 2nd Qc., 
Buddhist Law — Inheritance — Pre-emption 1, 

U. B.R. J906. 4th Qr.. Buddhist l*w — Divorce, 
19, U B.R. 1905, 2nd Quarter, Buddhist Law- 
Inheritance, 7.] 

(53) — Family of chief wife— Family of lesser 
wife.— Case where it was held that the sepa- 
ration of residence affords a presumption that 
a certain Burmese woman had not the status of 
one entitled to share in tho inheritance and that 
this presumption has not been rebutted by 
evidenoe showing a higher status. MA HlVION 

V. MAUNG Paw Dun, U.B.R. 1897—1901, 
Yol. II, 138. (U B.R. 1892-1896, Vol. II, 
194, Cited ; L.B.R. 1872—1892, 27, Cited.) 
[R., U.B R. 1910, 3rd Qr., Civil 42 ; Expl., 
U-B.R. 1897—1901, 160 ] 

(54) — Position of concubine or lesser wife 
living alonq with head wife, and of child of such 
concubini Uvinq with father — Acvarent prin- 
dole of Buddhist Law with respect to marriage. 
— E fleet of subsequent regular marriage after 
death of head wife on position of offspring of 
oonoubine or lesser wife. Reid — that suoh 
offspring is not- the son spoken of in the Dham- 
mathats as brought by the father with him 
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when be contracts a second marriage. Share 
of euch offspring seems to be provided for by 
the rules relating to the case of a head wife 
with a free oonoubine or lesser wife, (L.B.R. 
1872—1892, 225, U.B.R 1892—1896, Vol. II. 
194, R.) The provisions of Buddhist law 
which come nearest this oase are those relating 
to a head wife and a free oonoubine, and a 
superior and inferior wife. The former are 
a little oomplioated by the introduction of 
slave oonoubines, and, any way, the diffsrenoe 
between the shares in the two oases is insigni- 
ficant, only about one-thirty-fifth, so that the 
proportion of three to two may be aooepted. 
Ma 8h WE MA V. Ma HLAING. U.B.R, 1892— 
1896, Yol. II, 145. [R., U.B.R. 1897—1901. 

Vol. II, 488 ; F. % U.B.R. 1910. 3rd Qc., Civil, 
42.] 

(55) — Exclusion of husband from shares in 

estate of parents— Law when wife predeceases 
her parents. — If a person dies, leaving ohildren, 
before the death of his or her father or mothor 
the ohildren are entitled to a share in the 
grandparents’ estate and their surviving paront 
is exoluded. NUANG TE v. Ma KYU, U.B.R. 
1897—1901. Yol. II. 169. (U.B.R. 1897— 

1901, Vol. II, 146, R.) 

(56) — Second wife entitled to share in inherit- 
ance with first or chief wife when she has clearly 
the status of a wife. — A wife of a distinctly 
inferior olass, who is in the position of a oon- 
oubine and who Has a separate establishment, 
has no claim to inherit a share in her husband’s 
estat ; but the mere faot that she lives in a 
house soparate from that occupied by the 
husband merely raises a presumption that her 
status is inferior, the presumption being not 
oonolusive but rebuttable. When the husband 
has lived indifferently with both his wives and 
when neither of them oan really be ocnsidored 
as having lived separately from him, the status 
of both wives seems to be preoisely the samo 
though one may have been the first or chief 
wife. MA U BYU v. Ma HMYIN, U.B.R. 1897 
—1901, Yol. II, 160. (U.B.R 1892—1896, Vol. 
II, 194, U.B.R. 1897—1901, Vol. II, 139, 
Expl.) [R„ U.B.R. 1910, 3rd Qr., Civil, 42.] 

(57) — Properly inherited by husband during 
marriage — Interest of to idow— Widow share in 
the joint property . — In property inherited by a 
Burman Buddhist during his marriage, the 
interest which his widow takes, when ohildren 
of the marriago survive their father, is the same 
as her interest in her deceased husband’s 9 hare 
of the property jointly owned by him and her, 
i,e. t a life-estato with a power of sale in case 
of necessity. MA NYE v. Ma YAUK, 4 L.B.R. 

236. (L.B.R. 1872—1892, 109, 378, 4 L.B.R. 

189, R ) 

(58 ) —Death of husband and wife withiyi a 
short time of each o: her— Rights of relatives to 
succeed to estates . — Where, on the death of a 
husband, his wife inherited all his property, as 
his widow, but within a very short time after his 
death the widow also died, leaving her surviving 
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neither descendants nor ancestors, the relations 
of both may inherit the estate. As has been 
observed in 2 U.B.R. 1897 — 1901, 66, the 
apparent reason of this distinction seems to be 
that, when husband and wife die within a short 
interval of each other, their joint interest in 
the estate is regarded as predominant, whereas 
when one lives long after the other, the presump- 
tion arises that the joint interest has completely 
merged in the sole interest of the survivor. 
Ma Kadu v. Ma Jon, U.B.R. 1903, Buddhist 
Law, 7. (U.B.R. 1892—1896, Vol. II, 136, U, 
B.R. 1897—1901, Vol. II, 66. 146, R.) 

(59) — A Methila nun, whether a woman loses 
l rights to property by becoming — Orasa. meaning 

of. — The question was whether, under the 
Burmese Law, a woman by becoming a nun 
ronounoed her property and died a oivil death. 
Held, a nuu does not occupy a position 
, analogous to that of a monk. The Methila 
! nuns especially undergo no oeremony of ordina- 
tion as a nun but are simply lay devotoe9 oorre- 
1 sponding to religious laymen. Consequently, 

: there i9 nothing in the Buddhist Law to support 
the proposition that a woman loses her rights 
to the property held by hor, by reason of her 
having joined tho order of Mothilanuns. Held, 
also, that the eldest born son is the Orasa by 
right and the eldest son (or eldest oapable son), 
whether eldost child or not, olearly has the 
speoial privileges possessed by an Orasa Bon 
under the Burmese Law. Ml MlN DIN v. Ml 
Hie, U B.R. 1903, Buddhist Law — Inherit- 
ance, 11. (U.B.R. 1897—1901, 54, 66, 2 L.B.R- 
292, R.) 

(60) -Second wife.— When a husband dies, a 

second wife has a right to share with a first 
wife in the property of her husband, although 
none of it had been acquired since the seoond 
marriage. Her share in the joint property of 
the first marriago will be one-fourth as com- 
pared to three-fourths falling to the share of the 
first wife. Ml Ka v. MAUNG TRET, L.B.R. 
1872-1892,6. [R., 4 B.L.R. 110, 2 L.B R. 

774, L.B.R. 1872-1892, 103, U.B.R. 1910, 
3rd Qr,, Civil, 42.] 

(61) — Succession - Bight of parents to a share 
of the property of their deceased children xohere 
such parents and children have been living 
together. — Tho geueral rule that property shall 
not asoond is laid down in the Manu Kye 
Dhammathat, Book X. ss. 1, 18 and 19, but 
the rule is not without exceptions. Where, 
after separation from his adopted brothers and 
sisters, an adopted son lives with his adoptive 
mothor, suoh mother succeeds to his property 
ou his death to tho exclusion of his adopted 
brothers and sisters. Ml SAN HLA ME v. KYA 
TUN L.B.R, 1893-1900, 116. 

(62) — Monugye Book X, s. X9— Ascent of 
property token there are no direct descendants*^ 
On the death of a person who leaves no row 1, 
ving husband, wife, or direot defendants, his 
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parents succeed to his estate in preference to all 
other relatives. Ma Po HMON v. MAUNG KAN. 

U.B.R. 1897— 1S01. Vol. II. 157. (U.B.R. 
1892—1896, Vol. ll, 184 L.B.R. 1893—1900, 
116, 524 U.B R. 1897—1901, Vol. II. 109. 111. 
66.) [F., 5 L B.R. 231.] 

(63) — Authority of Manugye Dhammathat 

Book X. s. 62 denied— Inheritance can ascend 
when there are no descendants. — Under ordinary 
ciroumstances s. 62, Book X, ot the Manugye 
Dhammathat is unsuited to the conditions of 
modern life. The rule laid down in Upper 
Burma Rulings, 1892 — 1896, Vol. II. p. 184, 
namely. “ that ” when it oannot go by descent 
the inheritance i8 allowed to ascend ” must be 
taken as a settled principle of law in Upper 
Burma, MA SA B\VIN v Ma Thi. U.B.R. 
1897—1901. Yol. II. 111. {U.B.R. 1892—1896, 
Vol. II, 184. R.) [R., U.B.R. 1897—1901, 

Vol. II, 157, 172.] 

(64) — Claim to share of inheritance before 

death ot both parents— Waiver r / interest in 
portion of estate by surviving parent. — It appears 
dear enough that the parent can only give the 
ohildren property of which he or she i9 in pos- 
session. As in the case of any other gift, deli- 
very is essential to its validity, and possession 
oannot bo conferred on the ohild when the pos- 
session of the property is not in the parent. 
Surviving parent cannot give one heir status 
to sue another for share of inheritance without , 
beiDg in position to put former in possession of 
share to be claimed. MAUNG PO SAUNG v. 
Ma NGWE Su, U.B R. 1892—1896, Yol. II, 
138. [L.B.R. 1872—1892, 115, 378, R.] 

(65) — Inheritance — Absence of descendants, 
husband or wife— Preferential right of parents 
to succeed — Exclusion from inheritance — Proof 
ot deliberate neglect of ordinary duties of offec • : 
tion and kindred necessary. — Where a deceased | 
Burman Buddhist has no direct defendants ! 
and leaves no surviving husband or wife, the 
parents should inherit to the exclusion of all j 
other relatives. (L.B.R. 1883 — 1900, 524, U, 
B.R. 1892—1896, Vol. II, 184, U.B.R. 1897 
— 1901, Vol. II, 157, R ) When desertion 
and intentional and deliberate neglect of the 
ordinary duties of affection and kindred are 
proved against any one claiming to inherit, his 
or her right of inheritance is, under the Burman 
Buddhist Law, lost. SHWE GON v. HNIN 
BwiN, 5 L B R. 231 = 9 Ind. Cas. 442. (9 Bur. 
L.R. 88, 11 Bur. L R. 228, R.) 

(66) — Jointly acquired properly— Payin pro- 
perty or property anterior t-o second marriage 
Step-father’s claim to estate of deceased wife , 
and to estate of deceased step-daughter — Claim 
of paternal relatives to latter. — Held that as in 
this case Ma Ein Nyein admittedly had every- 
thing and defendant nothing when she took 
him as her seoond husband, and as the property 
in dispute was land acquired by transfer of the 
prooeeds of disposal of other land, the presump- 
tion was that the original fund was preserved, 
the object of investment only being changed and 
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that in the absence of proof the burden of 
which wa9 on defendant, there wa9 no necessary 
presumption that any of the property was 
letietpwa or jointly acquired after the seoond 
marriage under the oircumstances. Held, also 

— that the step-father had no good claim as 
agamst the relatives of the father of his step- 
daughter to the estate left by the latter. In 
the absence of a husband or descendants the 
estate of the step-daughter must asoend, and 
her father being dead, must go to the nearest 
collaterals. The uselessness in general of evi- 
dence of the performance of death-bed atten- 
tions and funeral obsequies pointed out. When 
there had been no deliberate and intentional 

I neglect of deceased indicating a severenoe of the 
family bond, evidence of that kind may safely 
be put aside and left out of account. MAUNG 

Chit Kywr v- Maung Pyo, U.B.R. 1892— 
1896. Yol. II, 184. [ F ., 2 L.B.R. 174, 5 

i L.B.R. 231; R t U.B.R, 1902—1903, Vol. II, 
Probate and Administration, 7, U.B.R. 1897 

— 1901, Vol. II, 111, 146, 157, 164, 172 ; D., 
U.B.R. 1897—1901, Vol. II, 126, 131 ; Cited, 
U.B.U. 1897—1901, Vol. II, 131.] 

(67) — Ascent of inheritance when it cannot go 
by descent — Parents preferred to brothers and 
sisters, and grandparents to uncles and aunts . — 
The Buddhist Law is opposed to the ascent of 
inheritance, but when it oannot go by descent 
the inheritance is allowed to ascend, first to 
the father and mother, and, failing them, to 
the first line of collaterals, and, in the absenoe 
of heirs in that decree, to the grandfather and 
grandmother and next line of collaterals. 

Maung Shwe bo v, Baung Pya, L.B.R. 
1893—1900, 524. (U.B. Cir. No. 75 of 1895, 

F.) [R-, U.B.R. 1897—1901, Vol. II, 146.] 

(68; — Suit for possession of land — Heirs on 
either side being uncles and aunts or their 
representatives — Shares to which each entitled, 

— Plaintiffs-appellants sued for possession 
of six plots of land measuring 80 acres to which 
they alleged they were entitled, as heirs of Tun 
Maung, deceased, The Court of first instance 
dismissed the suit on the grounds that defend- 
ant-respondent, as the unole and guardian of 
Tun Maung and as having paid his funeral 
expense was entitled to inherit on Tun Maung’s 
death to the estate he left. On appeal the 
District Judge confirmed this deoision. The 
principal faots were : — (1) That the land in 
question came from Tun Maung’s maternal 
grandfather and was in faot his mother’s (Mi 
Yan Gyaw’s share of the inheritance, which, on 
the division after his mother’s doatb, was put 
down as his share ; (2) that at this time Tun 
Maung’s father, Yan Aung, was still alive and 
consequently that the land in question, his 
wife being dead, was bis property, till he died, 
when it became that of Tun Maung, the only, 
or only surviving, son of himself aDd Mi Yan 
Gyaw ; (3) that from, or very soon after, the 
partition the land in question came into the 
possession of defendant-respondent on behalf of 
Tan Maung, then a minor, and that he has 
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ever since enjoyed the usufruot of it ; (4) that 
Tun Maung Jived partly at least with defendant- 
respondent when not in Lower Burma. Both 
parties claimed to have paid the funeral 
expenses and defendant-respondent also alleged 
having paid Rs. 112 during Tun Maung’s life- 
time to pay for his journeys to Lower Burma. 
The lower Courts held that it was not proved 
the plain tiffs-appellanta paid the fuueral 
expenses, and that it is proved that defendant- 
respondent did. On this point it was clear from 
the evidence taken on commission that the 
funeral expenses were met by contributions 
from the relations who happened to be at the 
plaoe in Lower Burma, where Tun Maung 
died, including plaintiff-appellant Tun Aung 
and by the people of the village. Held — that 
defendant-respondent having for many years 
enjoyed the usufruot of the land in question, 
could not be allowed to plead payments on 
deoeased's account as a reason for refusing to 
share the inheritance with any person who 
might be entitled to share it. Held also -that 
Tun Maung having inherited the land on the 
death of his father, his relatives on his mother’s 
side had just as much right to inherit as those 
on his father’s, Held also— that the plaintiff- 
appellauta represent an uncle and an aunt and 
are entitled to two sharos out of six, the 
remainder boing the shares of the remaining 
four uncles and aunts or their representatives. 

Maung tun Aung v. Maung Yan Pyo U. 
B.R. 1897—1901, Yol. II. 172, (U-B R. 
1892—1896, Vol. II, 184, U B.R. 1897— 
1901, Vol. II, 1H3 1 R.) [D„ U B.R. 1905, 1st 
C*)r,, Buddhist Law — Inheritance, 5.] 

(69 )— Step-grandchildren— Original and joint 

property Joint living — Whero the question 
was, to what shares, if any, of the original 
property of Maung Tun aud of the jointly 
acquired property of Maung Tun and Ma U, the 
plain tiff -appellant, Ma Kyi Byun, was entitled 
to, held, that the appellant Ma Kyi Nyuu was 
entitlod to a share in the estate of her deceased 
grand-father, whether original or jointly 
acquired, with her step-grandmother. Held— 
also, that under the circumstances stated, the 
share of the grandohild in the jointly acquired 
property is ono-eighth. Held— also, that the 
weight of authority inclines to the position 
that the grandohild’s share in the original pro- 
perty is one-half. Ma HNIN DOK v. MA U 
J 1897—190!, Yol. II, 126. (7 C. 453’ 

U.B.R, 1892-1896, Vol. II, 169, 184 UBR 

1897 I90i' v°i' it' Vil’ *^ 6 ’ W'.U.b:2: 

1897—1901, Vol. II, 164, 176, 185, 193,] 

7 ? { '! 0 }~? rOth * r \ and sisters “beady divided- 
state of aivxdid deceased sister— Equal rights 

of elder brothers or sisters on failure of younger 

brothers or sisters— Exclusion of children of 

brother predeceasing his divided deceased sister. 

—It is a pnuoiplo of Buddhist Law that only 

those closely related should inherit (see 

Dhammathatkyaw, s. 378. Digest) and that 

relations of the same degree should inherit to 

the exclusion of those of a more remote degree 
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that, for instance, children should exolude 
grandchildren. There aro certain exceptions to 
these rule ie.g., in oases where there has been 
no division). In suoh oases elder brothers 
within reach of the inheritance would share 
equally, and one brother so within reach dying 
before distribution, his children would take 
per stirpes and not per capita. In cases where 
there has been division, however, if the eldest 
brother predeceases his sister, his ohildren 
oannot succeed to her estate where there iB a 
surviving second brother ; the surviving second 
brother is the sole heir. In the case of brothers 
and sisters already divided, the elder brothers 
or sisters inherit only on failure of younger 
brothers or sisters ; but the second of suoh elder 
brothers o? sisters would not exolude one older 
than himself or herself. The principle that pro- 
perty does not ascend does not operate in suoh a 
casoi the eldest is not barred from equal rights 
with the Recond. MAUNG HMAW v. Ma On 
Bwin. 1 L.B.R. 104 [F., 5 L.B.R, 70, U.B.R. 
1905, 1st Quarter, Buddhist- Law-Inheritance, 
5 ; Cited , 2 L.B.R. 292 ; JR. <0 Overruled , 1 L, 
B.R. 198.] 

(71) — Partition of property between grand- 
children and step-grand parent — Attathankepa, 
s. 226 — Maun Gyc X 21. — Ou the authority of 
s. 226 of the Attathankipi , graud-ohildren are 
entitled to inherit specified shares of the estate 
of their grand-Dareuts. Ma SA v. Ma THET 
Hnow, U.B.R 1897 — 1901. Yol. 11,122, 
(L.B.R, 1393—1900, 299, L.B.R. 1872-1892, 

17. R.) [R., U.B.R. Ib97 — 1901, Vol. II, 
126. 193.] 

(72) — Claims to estate of deceased by widow 

and by grandchild descended from former wives 
who had been divorced or separated from — 
Diversity 0 } rules — Paying properly — Meaning 
of. — Held that as it was not proved that any 
of the estato was pay in of the grand fathor in 
the timo of the grandmother of the grand- 
children, the widow alone was entitled to the 
property. MAUNG KYA NU V. MA BWIN, U 
B.R. 1892-1896, 110. (L.B.R. 1872-1892, 

184, 223. U.B.R. 1892—1896, Vol. II, 103, R.) 
[R., U.B.R. 1S92— 1896, Vol. II, 116, 193.] 

(73) — Absence of joint living— Ground for ex- 
clusion from inheritance of children, grand- 
children and step-children . — Mere absence of 
joint living is not sufficient to exolude a child or 
grandohild from inheritance aud filial neglect 
must bo proved. The same rule applies to sfcep- 
obildreu, MAUNG KYAW YAN, Ma MEIN MA 

Gyi, Mathet Tu, Ma e me, Maung Test 
Pon, U Bya, Ma e Myein, Maung Sheinv. 
Maung To Win and Ma San Me, U.B.R. 
1904, 3rd Qr . Buddhist Law I. (U.B.R. 1897 
—1901, Vol. II, 193, 379, 66, F.) 

(74) — Grand-child of first roife deceased, 
share of, in the presence of second wile and 
her child. — Tho questiou in this case was a9 
to the share that could pass on inheritance to 
a deceased Buddhist’s grand-child by hi9 first 
wife ou the one band, and his Beooud wife 
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and her daughter on the other. Held that, 
under the Burmese Law, a grand-ohild, whose 
parents died, after one grand-parent and be- 
fore the other, are not to receive any share 
on the death of the surviving grand-parent, 
only because, and if, their parents had al- 
ready received their portion. Otherwise, ac- 
cording to the law, nine-twentieths of the 
atetpa property and one-eighth of the lettetpwa 
property of the grand-parent would pass to 
the grand-ohild. SEIN TIN v. Ml ON Era 
Zau, 3 L.B.R. 219. 

(75) — Share of grand- da lighter in her own 
grand- -par cuts' estate as against her step-grand- 
parent . — As against the step-grandparent the 
gcandohild is entitled to one half of her own 
grandparents’ estate. MaUNG RADO v. MA 
KYIN, U.B.R. 1897—1901, Yol. II, 164. 
(U.B.R. 1892—1896, Vol. II. 121, 171, 181. 
U.B.R. 1897-1901, Vol II, 126, ft.) 

(76) — Parents predeceasing grand-parents — 
Grand children representing deceased parents , 
Shares of . — Among gcaud-obildren whose 
parents have predeceased their grand-parents 
the only one who ranks with the surviving 
uncles and aunts is the eldest representative 
of tho eldest ohild ; the others only take one- 
fourth of the share that their parents would 
have enjoyed had tbev survived. MA SAW 
NGWE V. MA Thein Yin, 1 L.B R. 198. (1 L. 
BR. 50, 23, 93, 104, Chan Too’s Rulings 
233,418, L.B.R. 1872—1892, 585. R.) [ Cited 
3 L.B.R. 219. 2 L.B.R, 292; F., 3 L.B.R. 8; 
ft., 3 L.B.R. 66.] 

(77) — Partition of property — Intestacy — Tes- 
tamentary disposition— Gif i without possession 
— Shares among grand children. — The finding 
of the lower Courts that a Burman Buddhist 
has no power to dispose of property by will as 
she pleases is upheld. The Court refused to 
uphold an alleged- deed-of-gift made by au old 
woman shortly before her death purporting to 
convey all her possessions to one member of 
the family with whom she wa9 living. Under 
Burmese Law delivery of possession is an in- 
dispensable condition to the validity of a gift. 
MA TBI v. Ma NU, L,B.R. 1872—1892, 70. 
[ Doubted , U.B R. 1897-1901, Vol. II, 62 U. 
B.R. lfc«92 — 1896, Vol. II, 561.] 

( 78 ) — Adopted children— Efftct of separate 
living from adoptive parents — Adopted child also 
a blood relation — Adopiea chill returning to 
house of natural parents — Manukye, X. 5 — 26. 
— A Burmese Buddhist cannot disinherit his or 
her obildren, whether adopted or natural. As 
regards keittima children, the Manukye and the 
Attaihankepa do not explicitly require joint 
living of parents ana children where there are 
no direct natural descendants. The require- 
ments of residence might be more safely relaxed 
in the oase of an adopted child who is also a 
blood relation. (L.B.R. 1872—1892, 8, 191, 
U.B. Circulars. 35 of 1893, R.) The strict 
letter of the Dhammathats is not to be takeo 
as the present rule of law in this matter. 

0, 11-36 
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Customs and conditions have modified the 
anoient rule ; and there should be some 
liberality of construction in questions oonoern- 
ing the maintenance of the bond formed by 
adoption. Where, therefore, an adopted child 
who was also a blood relation went to live in 
her natural parents’ house, but maintained her 
relationship with her adoptive parents, held— 
that she did not forfeit any rights that by adop- 
tion she may have acquired. MA E v. MAUNG 
SH WE KaiNG, L.B.R. 1893 — 1900, 520. 

(79) — Adoption— G if t -Proof of possession— 
Widow's right cf disposal of her share of estate , 
— A kittima adopted son lakes the position of 
natural son when there are no natural childreu. 
Ou death of father leaving widow with eldest 
auratha son and no other children the widow 
has au absolute right of disposal ever her share 
of three-feurths oi the estate. MAUNG Sa SO 
v. Ml Han. U.B.R. 1892—1896, Yol. 11,171. 
(L.B.R. 1872—1892. 108, 378. R.) [ft., U.B.R. 
1897—1901, Vol. II, 164.] 

(80) — Adopted child— Rights of — Whether ex- 
tend to collaterals of adoptive parents. — Under 
the Buddhist Law, the rights of inheritance 
of an adopted child are net limited to inherit- 
ance from his or ber adoptive parents, but also 
extend to inheritance from their collaterals. 
Ma Thaw v. Ma Sein, 5 L.B.R. 89 = 3 Ind. 
Cas. 716. 

(81) — Manugye Dhammathat, Book Z, s. 29— 
Manuwunnana, s. 46—Dhamma Vilasa, s. 6S — 
Adaption. — Adoptive parents stand in the same 
possitioQ as natural parents and have the same 
rights so long as the relationship constituted by 
adoption subsists ; also parents are entitled to 
inherit in the absence of direct descendants. 
MA E DOK v. MAUNG NGWE HLAING, U.B R 
1897 — 1901, Yol. II. 109. (L.B.R, 1893—1900. 
il6,ft.) [ft., U.B R. 1897 — 1901, Vol. II. 157.] 

(82) — Adoption. — An adopted child, by mar- 
rying and living separately from his adoptive 
parents, does not by the mere fact of marriage 
iorfeit his rights of inheritance in hie adoptive 
family. But the burden of proving that ha 
has performed the duties necessary to be per- 
formed by an adopted ohild will be thrown 
upon him, and, in the absence of suoh proof, 
the Courts will disallow bis claim to inherit. 
Mere occasional assistance on the part of the 
adopted child is not sufficient to preserve his 
rights of inheritance. Nga MlN GYAW v. 
ME PI. L.B.R. 1872—1892, 8 [ft., L.B R. 
1872 — 1892, 225, U.B.R. 1897—1901. Vol. II, 
135, L.B.R. 1672—1892,191, U.B.R. 1892— 
1896, Vol. II, 22, L.B.R. 1893—1900, 520.] 

(83) — Partition of property — Laws relating to 
shares awardable to children arid adopted 
children. — This appeal is based mainly on the 
grounds that the property in dispute is leltet- 
pwa property and not tho payin or attetpa 
property of the defendants’ moeber and that 
the law as to share, awarding plaintiff only one- 
fourth, has-been wrongly applied. The plain uff- 
appellant is the daughter of Maung Tha Po, and 


563 


THE ALL INDIA DIGEST. 


664 


Buddhist Law— continued. 

9. — Inheritance— -continued. 


Buddhist taw— continued. 

9.— Inheritance— continued. 


the defendants respondents are the (adopted) 
son and daughter of Ma Kywin. MauDg Tha 
Po and Ma Kywin married 25 years or more 
ago, having at the time the aforesaid children. 
Maung Tha Po had no property : Ma Kywin 
owned the land in dispute. Ma Kywin died 
shortly before Maung Tha Fo. Maung Tha 
Po had no property when be married Ma 
Kywin and when divorced on two occasions by 
her, received only small money-payments and 
no share of land- The lower appellate Court 
held that the money with which the lands 
were redeemed could not have been common 
property of husband and wife, and came to the 
conclusion that the lands were the payin pro- 
perty of Ma Kywin and granted plaintiff a one- 
fourth share, as the defendants had admitted 
plaintiff’s claim to that share, though other- 
wise the plaintiff’s claim would have been 
rejected. Held — in second appeal, confirming 
the decree of the lower appellate Court that 
the lands in question were atletpla or payin 
property. Held, further, that the one-fourth 
share whioh the defendants were willing to 
allow the plaintiff was all she was entitled to, 

Ma Ein Si v. Maung Wa Yon. U.B R. 1897— 
1901, Yol. II, 181. (U.B.R. 1892—1896. Vol. II, 
184, D.) 


(84) — Adopted son — Adoptive parents — Natural 
parents, — Although the plain rule of law isthat 
keittima son living apart from bis adoptive 
parents losses his claim to inherit their estate, 
yet it is to be construed with duo regard to the 
circumstances of each case ; and if it is Bhown 
that, though living separately, the adopted son 
maintained the tie of relation with his adoptive 
parents, he would not bo excluded from the 
inheritance. MAUNG SHWE THWE v. Ma 
8AING, U B R. 1897 -1901, Yol. II, 135. (U. 

B.R. 1892-1896, Vol. II. 22, 176. L.B-R. 
1872— 1892, 8, 191, R.) [R., U.B.R. 1906, 

3rd Qr., Buddhist Law — Inheritance, 16.] 


(85) — Adopted child — Seccnd wi/e, — A seoom 

wife has a right to ehaio in the property of 
deceased husband with a first wife and ai 
adopted daughter, although the property ha< 
been altogether acquired before the secoui 
marriage was contracted. (Special Appea 
No. 2 of the 4th Qr. of 1871, £\) Th 
publioly adopted child stands in the earn 
position as regards inheritance as the natura 
child. Where the mother dies, an onh 
daughter is entitled to her mother’s persona 
belongings and also to one-fourth share in thi 
family property while tbo father lives, and oi 
the doath of the father to three-fourths of tin 
remainder. The father’s second wife will b< 
entitled to three sixteenths. MA GUN v. M/ 
GUN, L.B.R. 1872—1892. 33. [R, U B R 

Sir.® T -- "»£ 

(86) — Adopted son— Separation— Undutifu , 
conduct. The question whether an adopted 
son who for many years has lived apart Iron: 
his adoptive father has been guilty of such 
negligent and undutiful oonduofc as to disentitle 


him to inherit is one of evidence, (L B R 
1872—1892, 8, 170, 184, R.) The burden’ of 
showing that he bad not been undutiful lies on 
the adopted son because of hiB separate residenoe 
for so many years. Buoh burden would be 
discharged by giving proof that the father, near 
hi9 death, acknowledged him as his adopted 
son and that he aoted as such, without dispute, 
in performing the funeral. A man must not 
be disinherited on mere suspicion or ambiguous 
evidence. MAUNG PO BEIN’ v. MAUNG IN 
DUN, L.B.R. 1872-1892, 191, [R. ( U.B. 

R. 1897—1901, Vol. II, 135, U.B.R. 1892— 
1896, Vol. II, 59, 22, L.B.R. 1893-1900. 
520.] 

(37) — Shares of elder and younger brother — 
Adoption — Shares of adopted and natural child. 
— Where land was taken in mortgage and was 
let out to tenants by one brother or the other, 
and further advanoes on mortgage were made 
sometimes by one brother and Bometimes by 
the other, the general presumption from the 
oiroumstanoes is that all the immoveable pro- 
perty belonged to the joint estate, and the 
dearest proof is required that any of it was 
owned otherwieo and was separate property. 
All the immoveable property ought to be dealt 
with on the same principle, and it i6 clear that 
there is every reason to believe that the whole 
of it was joint, and that the evidence that one 
brother rather than the other had most to do 
with any portion of it at any particular time, 
practically proves nothing contrary to the 
general ownership in common. In this case 
what were virtually two suits for partition were 
dealt with in one aotion. Plaintiff, Ma Gyan, 
olaimed the shares of her father, Maung 8an 
Aung in the undivided estate of himself and 
his elder brother, Maung Kywin, first defend- 
ant ; the question in this first case was whe- 
ther certain parools of land belonged to the 
common estate or were tho separate property of 
one or the other brother and it was held in 
seoond appeal that the same principle must 
govern all the items in dispute, namely, that* 
as there was a joint estate of whioh portions 
were alternately dealt with by one brother or 
tho other, there was no presumption frem euoh 
dealing at any particular time that there had 
been a permanent separation of interests, but 
on the oontrary tho continuance of the unity 
of the estate must be presumed in the absenoe 
of dear and distinot proof the other way of 
which there was none. It was agreed in the 
Courts below that the respective shares of the 
elder, and younger brother were to be calculated 
in accordance with s. 163 of the Attathankepa 
Dhammathat , namely, 437/729ths and 292/729 
ths. In what may be oalled the second oase, the 
questions were whether Ma Gyi, the daughter 
of Maung Kywin, had been adopted by Maung 
Ban Aung, whether that adoption continued up 
to the time of Maung San Aung’s death, and 
if so, what share of inheritance MaGyi was en* 
titled to. As to the first point, Ma Gyi was 
taken by San Aung as an infant on her mother^ 
death. No formal dooument was drawn up* 
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but aa the parents were brothers this was con- 
sidered natural enough. There was evidenoe 
that the ohild was brought up as daughter of 
the house ; she never returned to her own 
father’s house ; and it was held that the arrange- 
ment would never have been allowed unness 
it was a kittima or full adpotion. With regard 
to the second poiut : Ma Gyi married and lived 
in a different house from Ban Aung, but the 
residences were olose together, and there was no 
evidence of interruption of filial relations. It 
was therefore held that the continuance of the 
adoptive state must be presumed On the birth 
of a child oi his own, the plaintiff Ma Gyan, a 
good many years after Ma Gyi’s adoption, 
Maung San Aung might have wished to set 
aside the adoption, and this he might possibly 
have done by making suitable provision for Ma 
Gyi on her marriage, or by arrangement with 
her own father, or by otherwise coming to an 
agreement with bet in settlement of her olaims 
to inheritance, but, as be had done none of 
these things, the adoption mu6t be treated as 
still subsisting. The requirement in the Dham- 
mathats as to joint living must receive a 
reasonable construction adapted to the obanged 
conditions of modern times in the country, the 
object of the requirement doubtless being to 
provide a rough and ready means of settling 
questions of disputed succession tur ning on the 
unbroken maintenance of the lamily tie. The 
real issue for determination in such oases is 
whether the surrouuding oiroum 9tanoes proved 
to exist establish an intentional severance of the 
family tie or Dot. The Buddhist in practioe has 
no testamentary power which would prevail 
against the established rule of inheritance and 
consequently the oonducts of the several par- 
ties in their lifetime is of the greatest impor- 
tance as a guide to what they intended their res- 
pective relations should be in respect of rights of 
inheritance upon the death of the owner of the 
property to which contending olaims are made. 
MA GYAN V. Maung Kywin, U.B.R. 1892— 
1896, Yol. II, 176. (U.B.R. 1892—1896. Vol II, 
22. R.) [i?., U.B.R. 1897— 1901, Vol. II, 135.] 

(QQ)— Deceased sister's dauqhter's estate— Ex- 
clusion — Surviving brothers and sisters exclud- 
ing children of deceased brothers and sisters . — 
Held, that under the Buddhist Law, applying 
the general principle that only those closely 
related should inherit and that relations of the 
same decree should inherit to the exclusion of 
those of a more remote decree, the surviving 
brothers and sisters of a deceased sister inherit 
the estate of the deceased sister’s daughter to 
the total exclusion of the ohildren of the 
brothers or sisters who predeceased that sister. 

Kan Gyi v. Ma NgweNu, 3 L.B.R. 70 = 3 
Ind. Cas. 680. (1 L.B.R. 104, U.B.R. I90o, 

Inheritance, 5, F.) 

(89 )— Claim to share of joint properly of 
brother and sister working together , both being 
alive — Law of inheritance not applicable. 
This suit was brought by a young woman 
against her brother and hie wife for a third of 
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their property. .Herj^i/enta die^wheq she was 
a little girl, and hei ' brotlffer-' kTtfdly ( brought- 
her up and took care of her, and she gave some 
help in his work as a toddy-tapper. In return 
for his kindness she has thus put him in 
Court. The parents not only left no property, 
but even died in debt, and the plaintiffs’ 
brother had that burden to discharge in addi- 
tion to her maintenance. Held , — in second 
appeal, reversing the decree of the Courts 
below, that Buddhist law was inapplicable, the 
suit not coming under the law of inheritance, 
but being iu fact of the nature of a olaim to a 
share of ths profits of a partnership, the exist- 
ence of which was not proved, and that no 
cause of action war disclosed by the proceed- 
ings. Maung Taing Gyaw v. Ma Ein Ta, 
U.B.R. 1897—1901, Yol. II. 102. 


(90) — Manugye Dhammathat , Ch, X, S . 20 
— Partition of properly between brothers and 
sisters— Equality of shares — Adoption— Child 
given in adoption loses claim to inherit any 
share of the estate of his natural parents — 
Evidence — Burden of proof . — The adopted 
child drops out of his own family and is pro- 
vided for in that adopting him. The expecta- 
tions and arrangements of the members of the 
family he has left are framed accordingly, and 
it would be manifestly inequitable to let the 
child adopted into another family come back 
into his own and disappoint the reasonable 
calculations for tho future which have been 
made therein. The number of prospective 
co-parceners iu the inheritance of the original 
family is reduced by the adoption, and the 
adoptee cannot be permitted to come back and, 
as it were, to be born again. Apparently an 
adoptee drops even more completely than a 
deceased child out of the original family, for 
tbe deoeased may leave children of bis own 
who are admitted to a certain share, which 
does not seem to be the case with the children 
of an adoptee. Held, that in suoh oases as the 
present fch3 burden of proof is shifted by a 
comparatively small amount of prima facie 
evidence from the olaimant to the manager 
and de facto trustee of the ostate. There is 
nothing against partition in equal shares. 

Maung Pan v. MaHnyi, U.b.r 1897— 1901, 
Yol. II, 104. (U.B.R. 1897—1901, Vol. II. 79 

R.) [R., U.B.R. 1897—1901, Vol. 11,116.] 


(91) — Inheritance cannot ascend — Brothers 
and sisters, — Elder brothers and sisters are 
postponed to younger brothers and sisters in 
the law of inheritance. Except where there 
are no other relations, inheritance cannot 
ascend. Ml A PRUZAN v. Ml CHUMRA. L.B.R. 
1872-1892. 37. [R , U.B.R. 1897—1901, 
Vol. II, 22.] 

(92) — Children of brother and sister — Suc- 
cession among children — Succession per oapita. 
— Tbe parties in this suit were children of 
a brother Nga Pa and of a sister Mi Pu. 
There was another sister Mi U. Maung Pa and 
Mi Pu predeceased Mi U. The question before 
the Court was (a difference of opinion regarding 
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some trees having been waived by the appli- 
cant) as to tbe shares which the nephews and 
nieces of Mi U, who had died leaving property, 
were entitled to, that is to say, whether they 
were entitled to equal shares per capita, or 
whether they oould claim only to divide what 
would have been their parents’ shares, suppo- 
sing Maung Pa and Mo Pu had survived Mi U. 
Held that the children of Mi U’s brother 
Maung Pa were entitled to half ana the child- 
ren of Mi Pu were entitled to the other half of 
Mi U'a property. Maung KYAW v. Ma TU, 
U.B.R. 1892—1893, Yol II, 189. [U.B.R. 

1892—1696, Vol. II, 98, 102. R.) 

(93) — Sale of undivided ancestral property — 
Pre-emption. — A sharer in undivided ancestral 
property if ho wishes to sell his share must 
offer it to his co heirs, and a sale to strangers 
effeoted without euoh offer is invalid if the co- 
heirs promptly assert their rights. (S.J.L.N. 
pp. 39, 41, F.) The right ot pre-omption is 
in the co-heirs oollectivoiy, and there is no law 
by whioh a single co-heir can enforce pre-emp- 
tion unless the consent of the other oo-heirs 
has been obtained. (U.B.R. 1897—1901, Vol. 
IL 155, F. ; L.B.R. 1872—1892, 39. 41, 76, 
R.) A oo-hoir is not estopped from enforc- 
ing the right of pre-emption because other 
parts of the estate have been sold without pro- 
test. Maung Law Dok v. Ma Po, U.B.R. 
1897-1901, Yol. II, 162. [R. t U.B.R. 1897 
—1901, Vol. If, 511, U.B.R. 1907, 2nd Qc, 
Buddhist Law — 'Inheritance — Pre-emption, 1 .] 

(94) — Sale of ancestral property t j persons not 

belonging to the family — Pre emption — On their 
failing to agree to purchase it, the owner would 
be free to sell as he thinks fit . MAUNG SHWJC 
Nyun V. MA SO U.B.R 1897—1901, Yol. II, 
153, (L.B.R. 1893-1900, 26. R ; L.B.R. 

1872-1892, 39, 7G, F.\ [«., U.B R. 1697- 

1901. Vol. II, 511, U.B.R. 1907. 2nd Qr., 
Buddhist Law — Inheritance — Pre-emption, I J 

14 Bur. L.R. 91, U.B.R. 1897—1901, Vol. 
II. 162. J 

(95) — Sale of undivided estate by eldest co- 
heir in possession— Suit by other co-heirs to 
recover ihtir shares— Limitatim Act , arts. 10, 
112, applic ibility of. — An undivided estate was 
in the possession of the eldest of the co heirs, 
who sold it without the consent of the other 
co-heirs. The latter brought tho present suit 
to recover their shares in tho estate sold. The 
question for deoisiou was, whether or not art. 10 
of Limitation Aot applied to the oauo. Held , 
that the suit was governed by art, 142 and not 
by art. 10, for tho vendor was in possession ot 
the property on behalf of the other oo-sharers 
and his sale dispossessed thorn. MA Ko U v. 
Tun E. 3 L.B.R. 7 (L.B.R, 1872—1892, 39 L. 
B,R. 1872-1892,76 L. B.R. 1893-1900, 26. R.) 

^9(5) Buddhist Law — Inheritance — Arbi- 
trator’s award— Validity and bindiag effect of 
award . Rights of Buddhist co-heirs to con- 
tract between themselves irrespective of rules 
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of Buddhist law. Tendency in favour of equa- 
lity of sharers. Desirability of collecting ins- 
tance of partition in practice. MAE Mya v 
MA RUN, U.B.R. 1892—1896. Yol. II, 10a! 
(U.B.R. 1892—1896, 93 L.B.R. 1872—1892, 
110, R.) [«., 2 L.B.R. 174.] 

(97)— Consent of both parties is necessary to a 
valid marriage, — Among Burmese Buddhists as 
among othec civilised people, a woman, whether 
a minor or not cannot legally be married 
without her oonsent or against her will, 

Maung taik v. Ma oho. U.B.R 1897—1901 
Yol. II, 197. (U.B.R. 1897—1901, Vol. I. 
330, R.) 

(93 )— Land-tax. — There no law or rule 
whioh gives any title to the person who is in 
possession of land, and who has failed to pay 
the tax on it, to remain in possession, to the 
exolusion of the rights of others. It would be 
a strange doctrine that a man in possession of 
land should bo able to extinguish the rights of 
others not claiming through him, by omitting 
to pay tho Government Revenue. He, if any 
one, should bo punished for the omission to pay 
tho revenue ; to enable him to take advantage 
of that omission and defeat thereby the claim 
of others would be to allow him to take advan- 
tage of his own wrong. The faot that no reve- 
nue has ever been paid on land will not bar the 
Courts from decreeing a claim to possession of 
the land based on tho law of inhertianoe. NAG 

Nwe v. Maung Tha Dun aung, L.B.R, 
1872-1892, 17. 

(99) — Chinese Buddhist dying in Burma— 
Law applicable to his estate. — Where a suit is 
brought (or a share in the estate of a Chinese 
Buddhist dying in Burma after having acquired 
a domicilo there, held that it was for the plain- 
tiff to prove that ho is entitled to sharo under 
tho customary law applicable to Chinese 
Buddhist. 6. 13, Burma Laws Act, 1893, 
commented upon. FONE LAN v. Ma GYEE, 
2 L.B.R. 95. (L.B.R. 1872-1892, 185, 8 W.R. 
261, 1 B.L.R. P.O. 26, R.) [«., 2 L.B.R. 261, 
4 L.B.R. 124.] 

(100) — Family arrangement — Partition 
Among the Burmau Buddhists, tho father, 
foreseeing that the heirs may quarrel 
about the division of the property on his 
doath, not infrequently arranges a speoial 
oontraot before his doath amoDg these heirs, 
whereby they biud themselves, among thom- 
selvos to aooept a certain proportion, or a 
specified field, or specified area of land, or a 
oertaiu number of cattle, or particular ohafctels. 
The motive of onnvonieuce induoing the heirs 
to aooept suoh an agreement is often aided by a 
religious awe of the father and a religious feel- 
ing of obedience to his wishes. But suoh an 
agreement will not usually givo them a cause, 
of aotion against him during his life. Ml 

Thit Mi Sin v. maung To aung and Maung 
GAING, L.B.R 1873—1892, 197. (L.B-R. 
1872-1892, 22, 30, 44, R.,) [R„ L.B.R. 1893 
—1900, 469.] 
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(101 ) — Funeral ceremonies — Assistance in 
sickness— Desertion— Will, — Only when actual 
negleot or desertion is shown on behalf of those 
who are entitled to inherit is the person who 
assists in siokness and buries in death entitled 
to exolude the heirs from the inheritance. 

Q lucre : — Whether the Will as known to 
English law has any place in the Buddhist law. 
Whether a Will can oause the devolution of 
property contrary to the law of inheritance. 

Nga San Yunv nga Myat thin, L.B.R, 
1872—1892, 46. [R. f L.B.R. 1872—1892, 70, 
95, L.B.R. 1893—1900, 299, 465.] 

(102) — Hired attendant minister iw 7 during 
illness and performing funeral ceremonies — 
Right of inheritance in estate of deceased . — A 

hired attendant who attends members ofa family 
during their siokness and buries them with 
means derived from the family estate does not 
thereby acquire a right of inheritance in such 
estate. MAUNG SHWE NO v. MAUNG CHIT 
TWE, L.B.R. 18S3— 1900. 469. 

(103) — Review of judgment — Sufficient rea- 
son, — Where it is requisite for the ends of 
justice, a review can be granted where there is 
an apparent error of law or where the decision 
has preceded on a mistaken view of law, but 
not because of a ruling of law later than the 
decision of the case nor for the purpose of re- 
arguing the oase on previous materials in the 
mere hope of inducing the same Court to take 
a different view. The law in question ought to 
be sufficiently settled and determinate to per- 
mit of its definite ascertainment. Where the law 
itself is so uncertain that it is impossible to say 
positively what it really is, the remedy of a 
review can hardly be properly applicable. (6 A. 
292, 24 W.R. 186, 382, 1 B. 54, 11 C. 775, 1 C. 
184,7 M. 307, 10 W.R. 143, L.B.R. 1872— 
1892, 33, 9 A. 36, 10 M. 357, 14 C. 627. Cited.) 
Position of the lesser wife or concubine during 
the life-time of the chief wife and with her 0011- 
Bent considered. Illegitimacy is an ambiguous 
and inconvenient word to employ in regard to 
Buddhist law. It does not appear in the 
original Burmese what is meant by the term 
is incompetency to inherit under certain condi- 
tions, or inferiority and postponement of olaims 
to inherit to those of other heirs. Right of son 
of lesser wife taken during the life-lim9 of the 
chief wife and with her oonsent, brought up by 
father like the offspring of a regular union to 
share the inheritance with a second wife and 
child pointed out. MA HLAING v. MA SHWE 

Ma, U.B.R. 1892—1896, Yol. II, 153. [E., U. 
B.R. 1902—1903, Vol. II, C.P C.. 3 ; Cited , U. 
B.R. 1897—1901, Vol. II, 483.] 

(104)— Afctetpa property— Lettetpwa property 
— Out-of-time grandchild , Share of —Estate of 
grand parents , — Where the plaintiff sued for 
three-lourths of the attctpa property of her 
grandparents and one-eighth of the lettetpwa 
property, held, that as she was an out-of-time 
grandohild, i e„ her parents had predeceased 
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the grandfather, she was only entitled to one- 
fourth of the above shares. Ma PU v. Ma LE, 
1 L.B.R. 93. [ Cited , 3 L.B.R, 219 ; R. t 1 L.B. 
R. 198.] 

(105) — Lettet-pwa — A tot property— Partition, 

— A native Judge interpreting tne Buddhist 
law ought not to ignore its difficulties ; he 
should give reasons for selecting one rule out of 
several. On the death of a person leaving no 
widow but a son by his fourth wife and the 
daughter of a daughter by his first wife, the 
daughter of the daughter by his first wife, takes 
one-eighth and the son seven-e’ghts in the let- 
tct-pwa, or joint property acquired during the 
fourth marriage ; and in the atet , or property 
acquired by the deceased prior to his fourth 
marriage, the grand-daughter takes four-fifths 
and the son one-fifth. NGA SAN ON v. Ml 
SHWE DAING, L.B.R. 1872 — 1892.223. [F., 

L.B.R. 1893—1900, 361 ; R., 2 L.B.R, 174, 
4 L.B.R. 189, U.B.R. 1892—1896, Vol. II. 
110 . 

(106) — ‘ Kanwin ’ or marriage portion — Pro- 
perty gifted as, to bride— Death of bride child- 
less — Husband' s right to inherit. — Where a gut 
of a certain property has been made as ‘kan- 
win’ at the time of the marriage ceremony, and 
suoh property has been delivered into the pos- 
session of the bride, even if the bride dies 
childless in her parents’ house, the husband i3 
entitled to inherit such property as against the 
parents-in-law. LU GALE v. MAUNG BEIN, 
6 L.B.R. 16. 

(107) — Partition— Mother marrying twice — 
Division on second marriage between herself 
an i children by first marriage— Legality - Pro- 
perty acquired thereafter during second hus- 
band's lite- time— Property acquired after his 
death— Children after two marriages Mode of 
division. — H, a Burmese woman, married twice. 
By her first marriage she bad four ohildren, and 
by the second marriage, she had two ohildren. 
On her second marriage, she effaoted a division 
between the children of the first marriage and 
hereself. She acquired some properties after 
such division and during the lifetime of her 
second husband, and acquired 6ome other pro- 
perty after his death. Held , that a division on 
the re-marriage of the mother is authorised ; 
that the children of the seoond marriage are 
entitled solely to the property acquired by the 
mother after the division and belore the death 
of the second husband ; and that, as regards 
property acquired after the second husband’s 
death, the ohildren of each marriage take per 
stirj:es and not per capita. MA WE v. MANG 
CHEIK, 6 L.B.R. 28, (4 L.B.R. 110, R.) 

(108) — Inheritance— Ora«» son — Devolution 
of the status on the next eldest son — Transmis- 
sion of right. — If a first-born sou dies in in- 
fancy, the status of ‘orasa’ is oapablc of devolv- 
ing on the next eldest son and does so devolve 
when he attains his majority, provided that he 
is unaffected by any of the disabilities or dis- 
qualifications mentioned in the texts on the 
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subject. He can transmit the superior right 
of inheritance to his own issue in the same way 
as an ' orasa,’ who is actually the first-born of 
the family, can do. MA HNIN GAING V. Ma 

Tha LI, 10 Ind. Cas. 778. (L.B.R. 1872—1892, 
585, 8 Bur. L. R. GO, 3 L.B.R. 45, 2 L.B.R. 
292, F.i 

(109) — Buddhist Law — Secession — Husband 
and ruifc —Status of lesser wife livinq separate 
from the head wife — Association of husband t n 
public —' ' Mistress' distinguished from lesser 
wife or concubine — Presumption arising from 
separate living of lesser wife — Presumption from 
second marriage. — Marrying hvo sisters. — In 
order to get any share in the inheritance, a 
second wife must prove that her status was 
superior to that of a lesser wife or conoubme. 
If she suoceeds in proving this, she would be 
entitled to share on equal terms with the chief 
wife. Separation of residence afford^ no more 
than a presumption that tho woman has not 
the status of one entitled to share in the inheri- 
tance, which oan be rebutted by proof of the 
existence, of a higher status. (U.B.R. 1892 — 
1896, Vol. IT, 194, U.B.R. 1897—1901, Vol. II, 
138, 160, Expl.) A second contemporaneous 
wife is not of neoessity a lesser wifo or a conou- 
bine. A lesser wife or conou’oino, who lives 
with the husband, gets two-fifth3 of the inherit- 
ance, but when she lives separately, she gels 
nothing. IU.BR, 1892— 1896. Vol. II, 145, 
Pel. on.) No formal demand in marriage and 
no oeremony aro necessary, or even usual, in tho 
case of persons who have been married before. 
The ohief wife’s consent to tho seoond marriage 
is not required for entitling a second oontem 
poraneous wife to inheritance. Thero is no 
suoh presumption in Burmese Buddhist Law 
that a Burmese woman, who cohabits with a 
man who, she knows, is already married, is a 
mistress and not a wifo. There is no prohibi- 
tion in tho Buddhist Law agaiust a man 
marrying two sisters, It is a mistake to use 
the word (mistress) with reference to a lesser 
wifo among the Burmans. Tho Buddhist Law 
speaks of wives and concubines. Tho mistress 
of Western Europe is a different thing from the 
concubine of the Dhammathats, To convert a 
wife or even a lawful conoubino into a mistress 
seems to bo oonsistent neithor with Buddhist 
Law nor with the cause of religion and virtuo. 
Where it was found that the husband some- 
times lived with the head wife and sometimes 
with the leaser wife, that he lived with both tho 
wives on two ocoasions for a number of months, 
that he took the lesser wifo also on his visits to 
Rangoon, Sh wezottaw pagoda, his oil wells, eto,, 
and where it was abundantly clear from the 
admitted facta that, during a long course of 
years, the head wifo aocoptod the relations 
between the lesser wife and tho husband 
without any sign of dissatisfaction : Held, that 
the lessor wife was satisfactorily proved to be a 
wifo entitled to inherit on an equal footing 
with the head wife. Ml SHWE Ma v. Ml ME, 
12 Ind. Caa. 191. 
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(110) — Successsion — Attendance durinq last 
illness-0 iving expenses for funeral rites— Claim 
to the property of the deceased. — A Burmau Bud- 
dhist died, leaving no wife, ohildren, brothers 
or fli9ters ; the plaintiffs who were his younger 
brother’s ohildren brought a suit for the posses- 
sion of the property : Held, that the defendant 
who lived with tho deceased and who admittedly 
attended him in his last illness and also paid the 
expenses of the funeral with tho evident intention 
of recouping himself from the estate the whole of 
which was in his possession, should be prefer- 
red to tho plaintiffs, who failed to attend or 
visit deoeased in his last illness and whose 
negleot was not cured by their attempt to 
borrow money for the funeral. MAUNG 8HWE 

Thaung V. Maung Tu, 11 Ind. Cas. 777. 

See Buddhist Law--Divorce, L.B.R. 

1872—1892, 296. 

See Pre-ExMPTion — General, L.B.R; 
1893—1900, 26. 

Provisional deoree — Sec SUCCESSION 
Certificate act, 1889. s. 4, 2 B.L.R. 164. 

See Transfer of Property act, 1882, 
ss. 6 (a), 85, 91 (a) ( b\ U.B.R. 1892—1896, 
Vol. II, 581. 

10.— Joint family. 

(D — Marriage of member of — Separate pro- 
perty —Limitation. — It i? doubtful whether a 
Burmese Buddhist family is ever a joint family 
within the meaning of art. 127, Limitation Aot. 
However that may ba, a member of the family 
who marries oertainly ceases to be a member of 
a joint family. Property acquired by a married 
son or daughter does not become part of the 
joint family property ; it is the separato property 
of the married member. MAUNG AUNG GE 
v. MA HLA WIN L.B.R. 1893—1900, 418. 
(6 A. 442, R.) 

(2) — Joint ancestral property — Suit for share 
of. by joint heirs excluded therefrom against 
other joint heirs— Limitation— Limitation Act, 
arts. 127, 142,114. — A suit by Burmese Bud- 
dhists as joint heirs, against other joint heirs 
and their alienees, for recovery of a speoifio 
ahere in joint family property, must be brought 
withiu 12 years from the time tho exclusion from 
share beo.ame known to plaintiff. A suit by a 
sharer under Buddhist law for a share against 
alienees from one of the sharers would, if there 
was a dispossession when the plaintiff was in 
possession along with the other sharers, be 
governed by art. 142 and if there was no dispos- 
session, bv art. 144. MAUNG TUN v. MA TAW, 
L.B.R. 1893 — 1900, 132. 

See Buddhist Law— Husband and Wife, 
L.B.R. 1872—1892, 678. 

See Husband and Wife, 1 L B.R, 184, 

11. — Maintenance 

(1)— Wife having means and maintaining 
herself —Right of suit for maintenance. — By 
Buddhist law, a suit for maintenanoe will not 
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11. — Maintenance— concluded, } 

lie where the wife has means of her own and 
has maintained herself, Ko ONG v. MA YON, 
L.B.R. 1833—1900, 31. (10 C. 777, R.) 

(2) — Husband and wife. — It is the duty of the 
husband to provide subsistence for his wife, 
and to furnish her with suitable olothes and 
ornaments. If he fails to do so he is liable to 
pay debts contracted by her for necessaries ; 
but it appears that this law would not be 
applicable where she has sufficient means of 1 
her own. No authority is found for saying 
that where the wife has maintained herself she 
oan sue her husband for maintenance for the 
period during which she has done so. MAUNG 
Hmun Taw V. MA PWA, L.B.R. 1872—1892 
238. [R,. L.B.R. 1893— 1900, 31.] 

(3) — Husband and icife — Maintenance of 
children. — Where a plaintiff ohooses to livo 
separate from her husband and makes her own 
arrangements, she is not entitled to claim 
maintenance of the children. 8o long as the 
marriage. bond subsists the wife is by Buddhist 
law required to do her part in contributing to 
the joint comfort and well being. MAUNG 
KIN v. MA HNIN Yl. L.B.R. 1872—1892, 114. 
[R., 4 L.B.R. 340, L.B.R. 1872—1892. 126. 

2 L.B.R. 46.] 

(4) — British Burma— Buddhist Law — Main- 
tenance, wife's right to and claim lor — Suit by 
Burmese, wife for necessaries and past mainte- 
nance — Law applicable — Burma Courts Act 
{XVII of 1875), s. 4 . — By the Buddhist Law 
of marriage in British Burma, it is the duty of 
the husband to provide subsistence for his wife 
and furnish her with suitable olothes and orna- 
ments. On his failing to do so, he is liable to 
pay her debts contracted for necessaries, unless 
she has sufficient means of her own. There is 
no authority for saying that, where the wifo 
has maintained herself, she oan sueher husband 
for maintenance for the period during whioh she 
has done so. [F., L.B.R. 1893 — 1900, 31.] 

A claim by a wife, married according to Burmese 
rights and customs, in a British Burma Court, 
for neoessaries and for past maintenance, was 
held to be a question “regarding marriage” 
under s. 4 of the Burma Courts Aot, and the 
Buddhist Law (mentioned above) was held ap- 
plicable to the oase, in consequence. Semble.— 

If the case were to be deoided aooording to the 
rule of justice, equity and good conscience, the 
husband would not, in view of the Burmese 
Law as to the property of married persons, be 
liable upon the claim. MOUNG HMOON HTAN 
v. MAH HPWAH, 10 C. 777, P.C. = 11 1.A. 109. 
[F. t L.B.R. 1893-1900, 31.] 

12.— Marriage. 

(1) — Seduction— Pregnancy— Damages.— The 

Specific Relief Act, whioh is of greater obligation 
than the Buddhist Law, says di3tinotly that a 
oontract to marry oannot be speoifioally enforc- 
ed. All persons are supposed to know the law, 
and women ought to know, that if they oonsent 
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12.— Marriage — continued. 

to sexual familiarity without marriage, they 
take the risk of the paramour ultimately refus- 
ing to marry. If there i3 no promise to marry, 
the woman who has consented has no right to 
sue. If there has been a promise to marry, 
the Court would look at all the circumstances 
before awarding damages, and the amount, if 
any, awarded would depend on the ciroums- 
tances as the Dhammafchats very plainly show. 
When there has been no promise to marry, a 
Burmese woman oannot reoover damages for 
seduotion resulting in pregnancy. NGA PO 
ThaiK v. Ml HNIN £AN, L.B.R. 1872—1892, 
235. [R.. L.B.R. 1872 — 1892, 533, 14 Bur. 

L.R. 139 = U.B,R. 1907, Contraot5; F., U.B.R. 
1897—1901, Vol. ir. 499 ; Cons ., U.B.R. 1907, 
2nd Qr., Contract. 5.] 

(2) — And divorce — Inheritance — Rights of 
child of wife who has left her husband— Form 
of suits for share of inheritance,— odor Bud- 
dhist law, a divorce may be effected by the 
voluntary departure of the wife from the 
husband for a period of one year. If such 
departure is without good and sufficient reason, 
the wife loses all claim on the joint estate. 
The right of a child of the defaulting wife to 
inherit her father’s estate depends cn the 
special oircumstances of the case. L.B.R. 1872 
— 1892, 184. U.B.R. 1897—1901, Vol. II, 55, 
R.) The valuation of an estate upon an appli- 
cation of letters of administration affords no 
exaot oriterion of what the share of eaoh person 
entitled to share in the estate will eventually 
amount to. Such valuation is a valuation of 
the property whioh the applicant expects will 
come into his hands. Some of the property 
may never be realized, or perhaps more may 
come to the administrator’s hands. The sharers 
are entitled to share in what aotually does 
oome to his hands. Consequently in a suit by 
a sharer for his or her share in an estate the 
taking of an acoount is almost necessarily 
involved, and in suoh a suit there should ordi- 
narily be a prayer asking for an acoount and 
for the due administration of the estate under 
the orders of th9 Court, as contemplated by 
s. 213, Civ. Pro. Code, 1882. In such a suit 
all interested parties should also be joined. 
MA THET v. MA 8 an On, 2 L.B.R, 83, [Over- 
ruled. 3 L.B.R. 175 ; R., 14 Bur. L.R. 236 ; F. % 
4 L.B.R. 272,] 

(3) — Wife living in house different from that 
cf wife with whom husband messes — Right of 
inheritance after Ints^and's death, Extent of — 
Living and eating together— Marriage, Essence 
of — Separation of residence, Presumption arising 
from. — Wives who live in separate houses from 
that of the wife with whom the husband 
takes his meals are not entitled to obtain, on 
the death of the husband, anything more than 
has already come into their possession. Living 
and eating together is not an essential of 
marriage, but merely a formal proof of the 
validity of a marriage. Separation of residence 
does not afford more than a presumption that 
the woman has not the status of one entitled 
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to share in the inheritance left by her deoeased 
husband, a presumption whioh can be rebutted 
by proof of the existence of a superior status. 
Ma Gywr V. Ma Thi Da. U.B.R. 1892— 
1898.Yol.il. 194. [R.,3 L B.R 175, U.B. 

K. 1897—3901, Vcl. II. 116, 193. U.B.R. 
1910, 3rd Qi.. Civil. 4 2 ; R., U.B.R. 1897— 
1901, Vol. II, 138; Exp l. t U B.R. 1897—1901, 
Vol. II, 160.] 

(4) — Suit by respondent plaintiff as wife of 
deceased to recover his estate from brothers and 
sisters. — When a divorce has ocourred striot 
proof is required of the renewal of connubial 
relations, when the question is whether there 
has been a re-union or not, just as clear proof 
of marriage in the first instance is required 
when the point in dispute is whether the status 
of a wife has been acquired or not. In this 
oaso the evidence of a re-union is altogether 
unsatisfactory, and the circumstances go to 
show that the probability is all the other way. 
Maung Lu Gyi V. Ma NYAN, U.B.R. 1892— 
1896, Yol. II, 202. 

(5) — Ante-nuptial contracts — Proof . — Bud- 
dhist Law reoogniees certain property as the 
separate property of the wife. It is oalled 
" thin thi ” and includes what belonged to the 
wife before marriage, and what has been givon 
specially to her eiuce marriage. It is distin- 
guished from kan win ” which is property set 
apart at the time of marriage for the joint 
purposes of the married pair, and from " hnit 
pason ” whioh is property acquired jointly after 
marriage. In ante-nuptial oontraot, it must 
be proved by clear evidence that, marriage 
was the consideration of tho promise. On 
grounds of publio policy, ante-nuptial contracts 
whioh are not the usual incidents of a Bud- 
dhist marriage, must bo admitted with caution 
and only on strict proof. MAUNG BA v. Ma 
Ok, U.B.R. 1002 — 1903, Yol. II, Buddhist 
Law— Marriage. 1. [Ref. on, U.B.R. 1904, 
1st Qr. f Buddhist Law — -Marriage, 1.] 

(6) — Suit to recover money raised on mortgage 
of her separate property and lent to husband . — 
A Burmese wifo is entitled to suo her husband 
during marriage to reoover, with interest, 
money raised on mortgago of her separate pro- 
perty and lont to her husband for his separato 
use. Ma Mon v. Maung So. U.B.R 1904, 
lit Qr., Buddhist Law— Marriage, 1. (U.B. 
R. 1902—1903. Vol. n. Buddhist Law, Mar- 
riage, 1. U.B.R. 1S92 — 189G, Vol. II, 159, R.] 

(7 ) — Restitution of conjugal rights — Ill- 
treatment and desertion. — Where plaintiff. ap- 
pellant left the house without any sufficient 
oause after ill-troating dofondaut-rospondont 
and since then ho has failed to exhibit any 
sign of affection for her, held that plaiutifi ap- 
pellant is not entitled to a dooreo for restitu- 
tion cf conjugal rights. Ill-treatment and 
desertion by petitioner is a valid plea of justifi- 
cation under Buddhist Law. MAUNG SEIN v 
KinThet Gyi, U.B R, 1901,4th Qr. t Bud- 
dhist Law, 8. (10 B. 301, 28 O. 751 L.B.R. 
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1893-1900. 654, 1 L.B.R, 351, U.B.R. 1997 
-1901, Vol. II. 488, R.) [R , U.B.R. 1909, 
Buddhist Law— Marriage, 1.] 

(8)— Restitution of conjugal rights , Suit for— 
Whether lies--Rights and duties during marriage 
— Right to divorce. — There is nothing in the 
Buddhist law (as explained in U.B.R. 1904— 
1906, Vol. II, Budd. Law, Div., p. 3) as to 
divorce at the will of one party, without any 
fault iu tho other party, on the surrender of all 
the joint property and payment of all the joint 
debts. A suit for restitution of conjugal rights 
naturally lies, and this is not inconsistent with 
the Buddhist Law. NGA CHIN DAT v. Ml 
KIN PU, U.B.R. 1909, 1st Qr.. Buddhist 
Law, 1. (U.B.R. 1904—1906, Vol. II, Budd. 

Law— Div. 3, Cons. <£ Expl.) 

(9) — Right of wife to mortgage her interest in 
joint property without her husband's consent . — 
Tho texts declaring that the husband is lord 
of the wife must be construed in the present 
day iu a strictly limited sense. Practioally in 
respeot of their respective rights to property, 
tho Burman Buddhist husband aud wife oooupy 
a position of equality. It is settled law that 
the husband is not at liberty to alienate joint 
property without his wife’s oonsant, but that 
he oan make a valid transfer of his share and 
interest in suoh property. The same rules 
apply to the caso of alienations by the wife. 
Thus, whore a wife mortgaged her interest in 
a house and land which was hnapaton lettctpwa 
without tho consent of her husband, it was 
hold, that tho mortgago was valid. NGA 
SAN Ya V. NGA San Ya. U.B.R. 1907, 
4th Qr., Buddhist Law— Marriage— Joint 
Property, 1. (3 L.B.R. 66, U.B.R. 1892— 
1896, Vol. II, 45. 204, U.B.R. 1902—1903, 
Vol. II, Ex. of decree, 1, U.B.R. 1904-1906, 
Buddh, Law — Divorce, 1. R.) 

(10) — .Icqtmhion of property during marriage 
— Right of widow to dispose of her share of pro- 
per/;/ after death of husband— Property parti * 
lioned between widow and her son.— Certain 
property was required during the marriage 0 ! 
M.S. and M B. On M. S’s death, M B., had an 
absolute right to disposo of her share in the pro- 
perty. Tho property was partitioned between 
her, and hor son. What she obtained oame to 
her in her right of widow. Consequently she 
could disposo of the property without the oonsont 
of hor grandson. MAUNG PO U V. MA BA Li, 
14 Bur. L R. 57. 

(11) — Husband and wife— Desertion of cue by 
the other for a period, whether dissolves the 
marriage tic — Dnammathats, effect of. custom 
on. — The point referred to the Full Bench in 
this case was, whether tho desertion of the hus- 
band by tho wife or vice versa, for the period 
specified in tho Buddhist Law Texts has the 
efleot of dissolving tho marriage tie ; in the ab* 
sence of any further and express aot of violation 
on tho part of either of them. Held, that, even 
if tho actual texts of tho Dhammathals , 
supported the proposition that marriage is 
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dissolved by mere desertion, it must be remem- 
bered, in applying the personal law, that it 
is in course of time apt to ohange by the 
development of customs inconsistent with such 
law. Further, it is quite oonceivable that a 
husband and a wife may quarrel and live apart, 
each on their own means, without the least de- 
sire to proceed to the extremity of a divorce 
and the idea that marriage can be terminated 
at all, without the wish of one or the other or 
the parties to it, is contrary to, and inconsist- 
ent with, the fundamental principle of the 
marriage contract. (Adamson and Incan, JJ.) 
Held , however, (Fox'. J. dissentients that 
the decision should be baaed only on the correct 
interpretation of the texts, irrespective of how 
the Burmese community may regard the mat- 
ter and such texts have laid it down that, at the 
end of three years of continued desertion of a 
wife by a husband or at the end of one year’s 
continued desertion by a wife of her husband, 
the marriage of the husband and wife is dis- 
solved without any further and express aot 
of violation on the part of either party. THEIN 
PE V. u PET, 3 L.B.R. 173, F.B. (2 L.B.R. 
85, Overruled ; U.B.R. 1892 — 1896, Vol. 11.53, 
56, 194, 3 I. A. 259, 14 M.I.A. 570, 10 B.L. 
R. 132, B.) 

( 12 ) — Marriage — Custom — Chinese Buddliits 

— Validity of marriage with Burmese Buddhist 
— Necessary facts to be proved.—' Where it is 
sought to establish a marriage between a 
Chinese Buddhist and a Burmese Buddhist 
woman, it must be shown that the practices 
the husband followed differ from these followed 
by all Chinese Buddhists and are the peculiar 
characteristics of Burmese Buddhists. No 
presumption as to his being a Burmese Bud- 
dhist can be drawn from the fact that he bears 
a Burmese name. For it is a matter of 
common knowledge and experience that China- 
men, long resident or born in Burma, adopt 
Burmese names. In such a case the customary 
law applicable to Chinese Buddhists must be 
followed. MaUNG TUN THA v. MA PU, 8 Ind. 
Cas. 452 (2 L.B.R 95, F.) 

(13) — Marriage of minor without parent' s con- 

sent — Subsequent co-habitation in parent's 
house— Proof of consent — A, a minor giri, who 
eloped from her parents’ house with B, returned 
to her parents’ house and lived and co-habited 
there with B, and ate together with him there: 
Held, that it was a perfectly valid marriage 
acoordiug to Burmese Buddhist Law, and that 
the subsequent consent of the parents may be 
presumed trom their conduot towards A and B. 
Queer e : Whether the oonsenfc of the parents 
is esseutial to the validity of the marriage of a 
minor ohild ? MaUNG PHIT PE v. Ma TIN, 
8 Ind. Cas. 437. (1 L.B.R. 297, Doubted.) 

(14) — Bur mans— Inheritance — Wife and con- 
cubine — Their rights — Maya Nge, whether 
concubine — ‘ Letsonmaya, ’ meaning of the 
term, — A Burman Buddhi9t may have at the 
same time two or more wiveB, who are on equal 

C. 11—37 
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footing, though one of them may be styled the 
head wife, and her status may be superior to 
that of a free oonoubine. When a Maya Nge 
is mentioned in the Dhammatliats , it is such 
a wife that is referred to and not a free ooncu- 
bine. (L.B.R, 1872—1892, 6, U.B.R. 1897— 
1901, Vol. II, 160, R ) In Burma, though 
polygamy proper is undoubtedly coming to be 
looked on with mofe and more disfavour, it is 
by no means extinot. Of the wives who have 
borne an equal number of male children, the 
chief wife is the cue first married. A wife who 
is barren may be “ put away ” but not divorced, 
and then another wife may be married without 
fault, and this rule appears to bo the only one 
according to which a subsequently married 
wife oan bo set over a previously married one 
as his chief wife. The term “letsonmaya” 
means a wife who lives on terms of equality 
with her husband. Eating out of the same 
dish is but one, though perhaps the ohief, 
indicium of such equality. A wife living 
separately from her husband, who is not en- 
titled to inherit, is not at all a wife but a 
conoubine. Separate residenoe merely affords 
a presumption, which, however, may be rebut- 
ted, that suoh a woman is a concubine and not 
a wife. Ml KIN Gyi v. Ml Kin GYI, U.B.R, 
1910, 3rd Qr , 42 = 8 Ind. Cas. 1169. (U.B.R. 

1892—1896, Vol. II, U5,Expl\ U.B.R. 1897— 
1901, Vol. II, 160, U.B.R. 1897—1901, 194, 
Rel. on.) 

(15)— Husband and ivife— Husband's right 
over wife's payiD property— Distinction between 
maiden wife and eindaungy as regards husband's 
control over wife's payin — Amendment of plaint 
— When to be refused— Estoppel. —A Buddhist 
wife, who is an eindaungyi , may alienate her 
payin property in any way Bhe likes, without 
even consulting her husband, provided that she 
does not give it to a paramour. An amendment 
of plaint should not be allowed on seoond 
appeal, when such amendment involves fresh 
issues and fresh evidence. Where a husband 
allowed his wife to receive certain land in mort- 
gage in her sole name and to take the rent, the 
mortgagor is justified in the belief that the 
transaction only concerned her and himself and 
that she bad power to reduce the debt if she 
wished to do so. The husband is estopped from 
disputing a redemption by the wifo. Nga TAN 
Baw V. NGA KAN, 12 Ind. Cas. 200. 

Child of divorsed couple — Rights of inheri- 
tance — Maintenance of renewal of filial rela- 
tions sufficient to entitle children to inherit 
property acquired bytheoouple during second 
marriage — See BUDDHIST Law— DIVORCE, 
14 Bur. L.R. 236 = 4 L.B.R. 272. 

See Buddhist Law— Inheritance, L.B. 
R. 1872—1892, 219, 

Right of female minor to sue for compen- 
sation for breach of promise of marriage, inde- 
pendently of contraot — See CONTRACT ACT, 
1872, ss. 2, 10, 10, U.B.R. 1907, Contraot, 5. 
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Majority Act, 1875, ss. 2 and 3 — Burma 
Laws Act, 1898, 8. 13 — Maougye Dhammathat, 
Che 6. 28, 30— See CONTRACT ACT. 1872, 
S. 1 1. U.B.R. 1892— 1896, Vol. II, 200. 

Decree passed against a wife alone — Hus- 
band and wife being Buddhists — Attachment 
by actual seizure of joiut property to the ex- 
tent of the wife's interests lawful — See EXE- 
CUTION op decree — Application for 

EXECUTION AND POWERS OF COURT, U.B.R. 
1902 — 1903. Vol. II, Executicu of docree, I. 

House built during coverture on land 
belonging to wife alone — Presumption of owner- 
ship — Power of one of parties to marriage to 
deal with joint property— See TRANSFER OF 

Property act, 1892, e. 41, 8 Ind. Cas. G06. 

13. — Partition. 

(1) — Between father and daughters , the child- 
ren of successive irives on the former marrying 
again. — U Myaiug, who had successively 
married three wives who had pre-deceased him, 
was on the point of marrying a fourth wife 
when his daughters by his former wives claimed 
partition of inheritance. At the t-ii.no of parti- 
tion U Myaing had by his first wife two child- 
ren surviving, by his seoond wife one child, Ma 
Tha Zu. and by his third wife Ma E Ma, one 
ohild Ma 3hwo Sein. There was also a 
daughter of Ma E Ma by a formor husband. 
All the property to be divided was the jointly 
acquired proDerty of Ma E Ma and You Myaing. 
Held, th?.t the property should have been 
divided into nine shares, of whioh U Myaing 
should have kept fivo, and given two to Ma 
Shwe Bein, tho daughter of himself and Ma E 
Ma, and two to the children of the first two 
marriages and the step-daughier. MA Ta v. 
Ma Thu Za. L B.R 1893-1900. 312. 

(2) — Husband and wile — Partition of divorce 
— Property inherited by wife — Pay in and 
Lettetpwa property. — Tho distinction between 
a division of property betwoeu husband and 
wife upon divorce and a succession to property 
by inheritance being sufficiently obvious, ibis 
distinction must bo kept well in mind in inter- 
preting the texts and rulings as to tho various 
descriptions of property and the division of 
inheritance of the same under Buddhist Law. 
(L.B.R. 1872 — 1892, 110, F.) As botween hus- 
band aud wifo property inherited by tho wife 
during coverture is viewed as lettetpwa and not 
2 )ayin when a partition of property is made bo- 
tween husband and wifo on divorce. It does not 
by any means follow that property is to bo 
viewed as joint property of tho husband and 
wife if, on tho wife or the husband dying during 
coverture, tho ostafco of tho deceased becomes 
distributed among the heirs. Property inherited 
by a wife is acquired during coverture if tho 
inoome of tho inherited share is enjoyed during 
coverture, whether a distribution of inheritance 
into separata aliquot shares be made betwoeu 
the heirs before she is divorced from her husband 
or after suoh divoroo. MA NGWE BWIN v. 
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Maung LUN Maung, L.B.R, 1893—1800 
295. (L.B.R. 1872—1892, 212, R t ; L.B.R. 1872 
—1892, 110, 177, D.) 

(3 1—0/ property jointly acquired dnurig one 
marriage between the children by that marriage 
and the children by other marriages — Manukye 
X, 06, 67 — The rule for the partition of 
property jointly acquired during one marriage 
between the children by that marriage and the 
children by other marriages is that laid 
down in paragraphs 66 ana 67, Ch X of the 
Manukye' s Dhammathat The children by 
the marriage during which property is aoquired 
take double the share taken by tho* ohildren of 
any other marriage, Ma MlN E v. Ma KYAW 
TAHI, L.B.R. 1893—1900, 361. 

(3 a) — Burden of proof —Division— Ancestral 

estate . — The burden of proving the division of 
ancestral property lies upon the party asserting 
division. MA HN1N Si V. Ma HNIN Yl L. 
B.R. 1872—1892, 22. 

(4)— Title of eldest son who has obtained his 
one-fourth share to share thereafter in the re- 
mainder of the estate . — There is no authority 
for thinking that the oldest son, after taking 
his one-fourth share of the estate of his deceased 
father, retains any right to a further future 
partition or any right in tho remainder of the 
estate, exoept the right of pre-emptiou in oase 
of sale by the remaining co-heirs. (L.B.R. 
1872-1892, 76, U.B.R. 1897—1901. Vol. II, 
F.) In suoh a claim for pre-emption tho co- 
heirs would have to be mado defendants or 
joined as plaintiffs. MAUNG HMU v. MAUNG 
PO Thin, 1 L.B.R. 50 [R,. l L.B.R 198.] 

(6) — Partition — Gift — Mutation of names — 
Notice to mortgagee of claim —Effect of a subse- 
quent mortgage on family partition— Transfer 
of Property Act (IV of 18$2, % ss. 41, 123— 
Specific Belief Act (I of 1S77), s. 42, proviso — 
Mortgage by third person — Declaratory suit by 
real owner — Buddhist Law . — A declaratory suit 
by tho real owner that a mortgage effeoted by 
tho persou in possession does not affect the 
property is not. repugnant to tho proviso to 
e, 42 of tho Speoifio Relief Act. It is not 
necessary in suoh a caso to seek the cancellation 
of the mortgage instrument or possession of 
land. Where a Burman Buddhist, on his 
second marriago, transferred the joint property 
of himself and bis first wife to their daughter 
by way of inheritance, evidently with the 
intention of keeping the land out of the hands 
of his seoond wife : Held, that tho transfer 
operated as a parti J.iou of inheritance and not 
as a gift. A partition between father and 
daughter is not invalid merely beoause the 
lather assigns to tho daughter a larger share 
than she could claim uudor the ordinary Law of 
Inheritance, or if tho father thinks it expedient 
to make ovei the whole of tho joint property to 
tho daughter. A transferee cannot be allowed 
tho benefit of the principle contained in 9. 41 
of tho Transfer of Property Act, wheu the 
I slightest inquiry would have sufficed to acquaint 
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Sudd hist Lan — continued. 

13.— Partition— concluded. 

the mortgagee with the fact that the land stood 
in the real owner’s name in the Revenue maps 
and registers. MAUNG HMWE v. MA LUN 
AUNG, 11 Ind. Caa 853. 

See Buddhist Law— Divorce, U.B.R. 
1906, Buddhist Liw— Divorce, 19. 

14. — Pre-emption. 

(1) — Suit for pre-emption under Chinese 
Customary Law — Suit by Chinaman — Indian 
Succession Act , ss.5 and 331 — Burma Laws Act. 
s. 13. — In a suit by a daughter for pre-emption 
of aertain properties which had belonged to her 
father, who was a Chinaman, brought under 
the Chinese Customary Law, it was held, (1) if 
the father was not a Buddhist, the provisions 
of the Indian Succession Act applied to him, 
and not the law of China, (2) if he was a 
Buddhist his estate would be exempted from 
the operation of the Indian Succession Aot by 
s. 331 of that Act, and the Buddhist Law would 
form the rule of deoision. In this case, the 
father being a Chinese Buddhist, it would be 
necessary for the plaintiff to show that thero is 
a Chinese Buddhist Law in China applicable to 
Chinese Buddhists only, as apart from the 
customary law of the oountry, applicable to all 
the inhabitants whether Buddhist ■ or not, and 
that by that law there is a right of pre-emption 
in respest of the land in dispute. APANA 
OHARAN CHODRY v. BHWE NU, 4 L.B.R, 124. 
(2 L.B.R. 95. R.) 

(2) — Pre-emption, widow's right of— Widow's 
right to inherit. — Acoordiug to Buddhist Law, 
a person selling ancestral property, whether it 
has been divided or not, must offer it to his 
co-heirs, before selliug it to strangers. A sale 
to strangers effected without such offer is 
invalid, if the oo-heirs promptly assert tbeir 
rights. (29 M. 298. U.B.R. 1897-1901. 231, 
155. 162, L.B.R. 1872 — 1892, 39, 41, 76. L.B. 
R. 1893—1900, 26. 1 L.B.R. 144, 7 A. 775. R.) 
A Buddhist widow is the heir of her husband, 
whether there arc ohildrea or not. The eldest 
son ha 3 a right to claim one-fourth on the 
death of the father, but this faot does not alter 
the position of tho widow. (U.B.R. 1892 — 
1896, 121, 531, U.B R. 1897—1901, HO. L.B. 
R. 1872 — 1892, 76, R.) Where the widow has 
inherited her deceased husband’s share, and the 
co-heirs of the husband have sold their shares 
to strangers, the widow has the right of pre- 
emption. Such right to pre-empt Will b9 
strengthened all the more by the faot that she 
ha 9 a sen by her deceased husband. NGA TIN 
v. NGA SHWE On, U B R. 1907 Buddhist 
Law (Inheritance and Pre emption) 1. 

(3) — Right of pre-emption — Right of widow to 
dispose of family property subject to children's 
right of p* 6 emption. — A Buddhist widow has a 
right of absolute disposal in respect of her own 
sharo, after her husband's death, and a life- 
interest in the remaindar. This decision does 
not overrule the law relating to the right of 
-pre-emption but is Bubjeot to the general rule, 


Buddhist Law— concluded. 

14.— Pre-emption— concluded, 

regarding the right of all oo-sharers to pre- 
emption. Where a mother after the father's 
death sold her right over joint family property 
to a stranger, held, the son has a right of pre- 
emption over the whole property. MO THI v. 

Tha KWE. 4 L.B.R. 128 = 14 Bur. L R. 203. 
(-2 L.B R. 167, L.B.R. 1872—1892. 378, L.B. 
R. 1893—1900, 65. R.) 

13— Widow. 

(1) — Widow's share of joint property absolu- 
tely at her disposal— Division of one-fourth 
sh ire among the eldest son and his brothers — 
Division of property between the widow and her 
children on her re-marrying, — The widow has 
absolute power of disposal over one-half of 
tho joint property of herself and her deceased 
husband. MAUNG HLAING v. MAUNG THA 
Ka DO, L.B R. 1893—1900, 63. (L.B.R, 

1872—1892, 121, 378, R..) 

16— Will. 

(1) — Testamentary power , — A Burman 

Buddhist oannot make a will. The testament- 
ary power is not in a Burmese Buddhist. 
Maung Me and Mi Min Nyo v. sit Kin 
NGA, L.B.R. 1872-1892, 429, [R., L.B.R. 

1893 — 1900. 9. 132.] 

(2) — Ancestral estate— The right to share in 
ancestral estate is not affected by any instruc- 
tions or Will on the part of a co-heir. LA U v 
Ml 8AUNC MA, L B R, 1872—1892, 12. 

(31— Chief Commissioner — Validity of Wills 
made by Burmese Buddhis's— No will by a 
Burmese Buddhist having heirs which dispossess 
of property, moveable, or immoveable, contrary ' 
to the Burmese Buddhist Law of Inheritance 
should be admitted as valid. There may possibly 
be some family ouatoms in some remote part of 
the province, which the Chief Commissioner is 
unacquainted with, where this rule would not 
lie. In that oase.of course.there will bo an excep- 
tion; and it appears probable that insome oases, 
as for cruelty or for a blow, a father or mother 
may legally disinherit an heir ; but as a general 
rule, and without somo speoial act of tbe Legis- 
lature, the Courts are bound to decide questions 
of inheritance, between Burmese Buddhists 
solely by tha Law of Burmese Buddhists or by 
well ascertained custom, ANONYMOUS LBR 
1872-1892 430 Note. * 

Budget Estimate. 

Provision to be made in Budget Estimate 
for the contribution from Government Estates 
to the Zemindaci Dak Fuud. Re?. Cir. No. 7, 
24 W.R. Rev. Clr. p. 24. 

Submission of Budget Estimates by Civil and 
Criminal Authorities. Cir. No. -32, dated the 
18th November 1864, 1 W.R Civ. Cir. Orders 
p. 4. 

This circular directs that all bills of Small 
Cause Court Judges should be transmitted to 
the Judge of the Distriot for the purpose of 
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ud get Estimate —concluded. 

being checked ; but the scale of contingent ex- 
penditure estimated for yearly to be submitted 
to the Court for approval and incorporation in 
the Budget for the year. Civ. Cir. No. 18, 20 

W.R. Rules and Orders of the H.C. p. 8. 

Budget grants. 

Additional ol. (5-A1 to a. 5, p. 24, Board 
Rule^, regarding applications tor extra Budget 
grants. Rev. Cir. No. 6, 20 W.R. Cir. p. 2. 

Deduction of probable payments of April 1867 
from the Budget Grant for 1866-67 — Explana- 
tion of the head “Allotment” at foot of 
monthly Contingent Bill. Cir. No. 21, 
dated the 28th May, 1866, 5 W.R. Civ, Cir. 
OrderB, p. 11. 

Budnee Transactions. 

See Right of suit-general, li P.R 
1866. 

Building. 

See Landlord and Tenant— Compensa- 
tion FOR IMPROVEMENTS. 

(1) — Buildings on land in mofussil — Property 
in. — Buildiugs and other such improvements 
made on land in the mofussil do not, by the 
mere accident of their attachment to the soil 
become the property of the owner of the soil. 

If he who makes the improvement is not a mere 
trespasser, but is in possession under any bona 
fide title or olaim of titlo, he is entitled either 
to remove the materials, or to obtain compensa- 
tion for the value of the building, at the 
option of the owner. THAKOOR CHUNDER 
PORMANICK V. RAMDHONE BHUTTACHAK- 
JEE, 6 W.R. 228, 

(2) — Erections on land made when objection ( 
raised by co-sharer — Pulling down of. — Eroo- i 
tions on land made after objeotiou was raised by 
a oo-sharer may be ordered to demolished, if 
made without permission. KALEE PERSHAD 
DUTT V. GOUREE PERSBAD DUTT, S W.R. 
108. 

(3 ) — Laches— Fraud — Mistake as to title — 
Duty of real owner. — When a man builds a 
house on land supposing it to bo his own, or 
believing he has a good title, and the real 
owner, perceiving his mistake, abstains from 
setting him right, a Court of Equity will not 
allow the real owner to assert his legal right 
against the other without at least making him 
lull compensation for the moneys he has ex- 
pended ; the rule of equity being that a Court 
will not permit a mac knowingly, though 
passively, to enoourage another to lay out 
money under an erroneous opinion ol title, 

Mussammat rani Rama v. Sheikh Jan 
Mohammad, 3 B L.R. A. C. 18 = 11 W.R. S74 

lExpl., 3 C.P.L.R. l J 

(4) — Zemindar allowing tenant to build on his 
sir land— Building being ol very small value— 
Estoppel in equity.— It a man permits another 
to ereot a valuable building upon his land, and 
with the knowledge that the building being 


Building — continued, 

ereoted, stands by, and does not prevent the 
other from doing so, then, by the rules of equity 
whioh are in this respeot the same as the rules 
of law, he cannot eject that other person. But 
where a zemindar allowed his cultivating tenant, 
to take up his abode on his sir land for eight 
years and to construct a building on it of very 
small value iviz., 2 Rs.) no equitable estoppel 
arose in such a case and the zemiadar was en- 
titled to eject the tenant, the latter not having 
acquired any title by adverse possession. GOPI 
v. * BlSHESHAR, A.W.N, 1883, 100. [Over- 
ruled, 21 A. 496 = 26 I.A. 58; R. t 33 C. 1119, 

6 A.L.J. 57.] 

(5 ) — Land belonging to co- sharers— Erection 
ol building on land by one co-sharer without the 
consent of others — Removal of building — Rights 
of other co-sharers — Acquiescence . — In a Ruit by 
certain oo sharers against other oo-sharers for 
the demolition and removal of a permanent 
building which had been orected at considerable 
cost by the latter, held that, though the Court 
had a discretion to interfere and direot the 
removal of the building, that disoretion need 
not necessarily be exorcised in every case. As a 
rule, it will not bo oxercised unless the plaintiff 
is able to show that injury has acorued to him 
by reason of the erection of the building aDd 
that he took reasonable steps iu time to prevent 
the erection. GlRDHARI LAL v. VlLAYAT 
A LI, A.W.N. 1883, 277. [Aj,pl , 9 A. 661.] 

(6J — Sanction by zemindar to use of waste 
land for religious purposes — Erection of ohabu- 
tra on land — Suit for removal . — Iuasuit by a 
zemindar of a certain village for removal of a 
chabutra ereotod by tho defendants (a Maho- 
medan community) on certain waste land whioh 
has been grauted by the plaintiff to the defend- 
ants for tho purpose of saying their prayers 
only, tho Court granted a decree because the 
delouJants had done something iu excess of the 
user of tho 1 ind permitted them by the pro- 
prietor. RHHMAT ULLAH v. BADAM SINGH r 

A.W.N, 1883, 325. 

(7) — Building on layid belonging to another — 
Equitable estoppel , — In a suit brought to demo- 
lish some buildings erected by defendants on 
open land boloning to tho plaintiffs, where it 
appeared that, tho principal plaintiff, in the 
performance of his office as Munioipal Commis- 
sioner, bad to report ou the petition of the 
defendant for permission to build, and he re- 
ported to tho Municipality that he had visited 
tho spot, and oould find no objection to the 
defendant’s application to build, held that it 
was dear that tho plaintiffs were well aware of 
what defendant was doing, and that they never 
iutorfered, aud that the plaintiffs were under 
those oiroumstances not entitled to the relief 
they olaimed. MUNNA v. MADAT ALI, A.W.- 
N. 1886, 123. 

(8) — Acquiescence, — The ab9enoe of objeotiou 
to the erecting of a permanent building by A 
tenant during the oontinuanoe of an ij ara 
should not be oonetrued as amounting to ao* 
quieBoenoe auoh as might be inferred where th® 
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Building — continued , 

land is in direot receipt of rent from the tenant. 

Krishna Kishore Neogi v. Mir Mahomed 
ADI, 3 C.W.N. 253. (12 W.R. 495. D.) 

(9) — Stranger building on land of another— 

Right of owner— Acquiescence— English and 

Indian Law — Delay in bringing suit, eifectof . — 
It is a well established law in England that if a 
stranger builds on the land of another, although 
believing it to be his own, the owner is entitled 
to reoover the iand with the building on it, 
unless there are special oiroumstances amount- 
ing to a standing by so as to iuduoe the belief 
that the owner intended to forego his right or 
to an acquiescence iu his building on the land. 
i Ramsden v. Dyson , L.R. 1 H.L. 129 at p. 170; 
Plimmer v. Mayor, etc., of Willing ton, L.R., 
9 App. Cas. 699 at p. 710 ; P. J., 1892, p. 348, 
R.) The same is the law in India also, with 
the exception that the party building on the 
land of another is allowed to remove the build- 
ing. (6 B.H.C, A.G. 80, R.) [F., 6 Bom. 

L.R. 86 = 28 B. 298, 2 N.L.R. 4, 9 Bom. L. 
R. 404; D., 32 B 32 = 9 Bom. L.R. 1181.] 
Delay by the owner in bringing the suit, is not, 
of itself, sufficient to create an equity in favour 
of the person spending money on the land and 
to deprive the owner of his strict rights. PREMJI 
JIVAN BHATE v. HAJI CASSUM JAMA AH- 
MED, 20 B. 298. (2 M.H.C. 114, Appr. £ F ) 

(10 ) — Decree for possession— Leave to remove 
buildings.— In a decree to put plaintiff in pos- 
session, leave oanuot be reserved to defendant 
to remove buildings, &c., unless they were 
erected by defendant in good faith. Ram 

Dhone bhuttacharjee v. Jshamee 

DaBEE, 2 W.R. 123. 

(11) — Building on another person's land by 

other than a mere trespasser —Notice of adverse 
claim— Equitable right of removing buildings — 
Custom o j country.— The law in India is that 
buildings may be removed if there has been 
good faith on the part of the builder. Maxim 
of English law quad liaerot in salo is not neoes- 
earily applicable in this oountry. Maung 
HNYA v. MA E MYA, U.B.R. 1892—1896, Yol. 
II, 214. (6 W.R 228, 4 A. 55, 2 C. 152, 233, 

6 B.H C. 80, 15 W.R. P.C. 47, W.R. 1864, 20, 
R.) 

(12) — Erection of, by a tenant— Acquiescence . 

— The owner of a land cannot sue in ejeotment 
when he sees another person erecting buildings 
upon it, and knowing that such other person 
is under the mistaken belief that the land is 
bis own property, purposely abstains from 
interference, with a view of olaiming the 
building when it is ereoted. BENI RAM v. 

Kundan LAD, 1 Bom. L.R 400. 

(13) — Order directing removal of certain build- 

ings — Obstrction to public way — Bona fide 
question of title- -Crim. Pro. Coie, Act V of 
2898, s 133 . — A Magistrate acting under s. 133 
of the Crim, Pro, Code, should first of all satisfy 
himself as to the bonafides of the claim, if any, 
and then determine whether the parties should 
be referred to the Civil Court. MATUKDHARI 
Tewari v, MADHAB DAS, 9 C.W.N. 72 = 31 C. 
379. 29 C. 279, 17 C. 562, R.) I 


Building— continued, 

{ }t'~- Na * ur 7 e , °f - Power of zemindar 

to dumtM Bulaliar. The office 0 ! a bulabar is 
an office held only during the zemindar’s plea- 
sure, and the person holding such an offioe is 

removable by the zemindar. SUNOO Khan v 
Oodea, 2 Agra 140. 

^Removal o f— See ACQUIESCENCE, 1 Ag 


ra 


Acquisition of part of a house or -See 
ACT I OP 1894, e. 49, cl. 1, A.W.N. 1898, 

Compensation given to tenants of land 
appropriated in respect of buildings owned by 

-Cu.tnn a h m ia°f z " mi . Qdars t0 ehaharum 
Custom held to be inapplicable — Sec i 

OP 1894, s. 54, A.W.N. 1903 5 

Registered lease for— Purposes— Lease not 
being for agricultural purposes, Tenancy Aot 
inappU 0 abie— See BEN. ACT VIII OF 1885, 19 

V * zOJi 

»■ “Vi" r a ' **■ w aso ' *»■ 

See BOM. ACT V OF 1862, 21 B. 588, F.B. 

Owner of building required to set it back 
Cciporation to make full compensation to— 
Assessment of compensation— See BOM ACT 
III OF 1872, 14 B. 292. CT 

,r,^i° C * 00 as to i Qfcen ded — See BOM. ACT VI OF 
1873, s. 33, 21 B. 187-P.J. 1895, 375 

Proposed — Notice of— Want of notice — 
Plan not furnished -Building without permis- 

VI° OP^“ 3 s33, 0 l9 b B l 27 r : g_See B0JI - ACT 

Suit for injunction to restrain Municipality 
from removing— Notioe of aotion not neoessary 
under 9. 48 of Bombay Aot II of 1884— Aotion 
under a. 33 of Act VI of 1873— Discretion of 
Municipality— Jurisdiction of Civil Courts— 
See BOM ACT II of 1884, s. 48, 22 B. 230 = 
x - • J 1 1896, 296 « 

Taxation— University— Exemption— Charit- 
able purposes — See BOM. ACT III OF 1888 
ss. 143, 144, 16 B. 217. ’ 

301 Se i8 B B M 'l84 T 111 0F 188S - «• 298. 299, 

M S 54 MAD ' ACT V1IT ° F 1865, ss ’ *• U * 17 ' 
See MAD. ACT VIII OF 1865, s, 11, 17 M. 

4 

Tax on buildings— Standard hypothetical 

1;®°* L y in S*>n Hospital — See Mad. ACT I OF 
1884, s. 123, 10 M. 38. 

License neoessary before commencing to 
ereoc building — See Mad. Act IV OF 1889 
ss. 3, 180. ol. 5, 1 M.L.J. 37. 

Sanction for oonstruoting — Implied sanction 
—See PUN. act XX OF 1891, ss. 92, 95, 

62 P R. 1907= 105 P.L.R. 1908 = 147 P.W.R. 
1907, 
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Building— continued. 

Revenue Courts if oan partition — See U.P. 
ACT XIX OF 1873, s. 124, 22 A. 329 = A-W.N. 
1900, 116. 

Rules framed by Municipal Board of Mus- 
soorie as to within Munioipal limits— -Order 
for demolition if ereoted in contravention of 
suob rules — See U.P. ACT XV OF 1883, b. 55, 
A. W.N, 1900, 8. 

Doors and windows of building — Liability 
for separate attachment in execution See 

attachment— Subjects of attachment, 
11 C. 164. 

See Civ. Pro. Code, 1908, O. VI, r. 17, O. 
VII. r. 11, O. VI, r. 18, e. 104, O. XLIII, r. 1, 
78 P.L.R. 1903. 

Erection of — by one — Right of another 
sharer to sue for demolition — See COMMON 
LAND, 54 P.R. 1892. 

Contractor givon additional in divisible 
work — Variation of original contract — Exten- 
sion of time fixed for completion of original 
oontract— Building owner not to olaim penal- 
ties for non-oompletion within time stipula- 
ted — Extension of time on aocount of extra 
work — Extension not objected to — Acquiescence 
by contractor — See CONTRACT — MISCEL- 
LANEOUS. 13 M.L.J. 488. 

See Co-sharers — Enjoyment of pro- 
perty BY CO SHARERS. 12 A 436 = A.W.N. 
1890,95, P.B., W. R. 1864, 258. 

On common land by one oo-sharer — R’ghfc 
of other oo sharers to demolish — See CO SHAR- 
ERS— SUIT by Co-sharers, 2 Ind. Cas. 854. 

Co-sharers— Erection of buildings by one 
co-sharer in spite of protest of others — Right 
of others to demand demolition of buildings 

—Sec Co sharers— Miscellaneous, 9 a. 

661 = A. W.N. 1887, 253. 

Right to build on joint land — Consont of 
co-sbarerB — See CO SHARERS — MISCEL- 
LANEOUS, 18 A. 116 = A. W.N. 1895, 243. 

Ereoted by stranger on land held by joint 
owners — Purchase by ono of the joint 
owners — Suit for possession against suoh pur- 
chaser— Sea Co-sharers —Miscellaneous, 
18 A. 361- A. W.N. 1896,97. 

Suit for removal of structuro ereoted by one 
of co-sharers of land— Discretion of Court — 

See Co sharers -Miscellaneous, 8 C. 

708. 

Suit to set aside lease and for demolition of 
buildings erected by lessees — See COURT 
FEES ACT, 1870, s. 7, art. IV, ol. 4, 4 A. 320, 
F.B. 

Landlord and tenant — Belonging to tenant — 
Right of tenant to mortgage — See CUSTOM 
(PUNJAB— ALIENATION), 76 P.R. 1897. 

Acquiescence— On the land of another — Mere 
non-interference not sufficient to constitute 
an estoppel — See ESTOPPEL — ESTOPPEL BY 
CONDUCT, A. W.N. 1899, 191, 


Building— continued. 

Compensation — Ejectment — On land of ano- 
ther— Bona fides—See IMPROVEMENTS, 3 C.L. 

R. 194. 

See Injunction— Special Cases, A.W.N. 
1883, 249, 6 C.W.N. 308. 

Estoppel — Erected on another’s land — Ac- 
quiescence — Discretion of Court— See INJUNC- 
TION-SPECIAL Cases, a.w.n. 1904, 70. 

Erection of buildings— Obstruction to light 
and air— See INJUNCTION— SPECIAL CASES, 
Cor. 9. 

Demolition of building— Professional assist- 
anoe — Praotioe and procedure— Sea INJUNC- 
TION-SPECIAL Cases, 2 B. 133. 

Affected by nuisance and smoke of adjaoent 
mill— Combined relief of injunction and dama- 
ges to occupier— Speoifio Relief Aot, I of 1877 — 
Plaintiff, wboo birred by laches — 8ee INJUNC- 
TION-SPECIAL CASES, 8 B. 35. 

Jurisdiction — Suit to recover land after 
removing buildings thereon — Not subjeot- 
matter of suit— See JURISDICTION— GENE- 
RAL, 7 M.L.J. 49. 

See JUISDICTION OF CIVIL COURTS, 1 B. 
H.C. 1. 

Erootion of buildings by tenant — Effeot 
on tonure— See LANDLORD AND TENANT— 
ALTERATION OF CONDITIONS OP TENANCY, 

3 C. 696 = 1 C.L.R. 577. 

Grant of land — Presumption a9 to Datnreof 
tenure — Erection of — See LANDLORD AND 
TENANT— ALTERATION OF CONDITIONS OP 
TENANCY, 8 C. 960. 

Non-agrioultural land — Tenure unprotected 
— Right of tenant to raise puooa— See LAND- 
LORD AND TENANT— ALTERATION OF CONDI- 
TIONS OF TENANCY, 9 C.L.R, 221. 

Ocoupanoy — tenaufc — Right to erect — Sei 

Landlord and tenant— alteration of 

CONDITIONS OF TENANCY, 10 C.L.R. 25. 

Sec Landlord and Tenant— altera- 
tion OF CONDITIONS OF TENANCY, 7 M.L. 

T. 223 = 6 Ind. Cas. 286. 

See Landlord and tenant— Eject- 
ment, 34 P.R. 1892. 

See Landlord and tenant— Nature of 

TENANCY, 11 0 L.R 281. 

See Landlord and tenant— Miscel- 
laneous, A.W.N. 1881, 97. 

On anothers’s land — Acquiesoenoe — Estoppel 

— See Landlord and Tenant —Miscel- 
laneous, A.W.N. 1908, 282. 

Landlord and tenant — Pucoa — Raised by 
teuant — Permanent right to remain on land— . 

See Landlord and Tenant — Miscel- 
laneous, 8 O.W.N. 255. 

Agricultural land — Erection of building* on 
holding by permanent oooupanoy— tenant*— 
Landlord’s remedy — See LANDLORD AND* 

Tenant— Miscellaneous, 2d M. 66. 
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Building— concluded. 

Upon another's land —Right to compen- 
sation—^ LAND SUIT, 78 P.W.R. 1910. 

See Lease — General, P.L.R. 1900. 
303. 

Upon land of another — Estoppel — See 
Limitation act, 1908, art. 149, 13 Bom. L. 
R. 92 = 9 Ind. Cas. 765. 

Re-building — What is —See MUNICIPALI- 
TIES, 6 N.L.R. 53 = 6 Ind. Cas. 431. 

House built by non-proprietor — House falling 
into rains — Non-proprietor’s right to site — 
Burden of proof— See NON-PROPRIETOR, 3 
Ind. Cas. 19. 

Presumption of ownership — Adjoining — 
Walls of adjoining buildings built on same 
foundation — Light and air— Obstruction — See 
Ownership, a C.L R. 377. 

See Pre-emptton — Subject of Pre- 
emption, 3 Agra 179. 

Adjoining eaob other — Side wall — Right of 
easement — See PRESCRIPTION- Easements 
—Houses and other Buildings, 13 b 79. 

Right to have windows closed — Invasion of 
privacy, oomfort. and ventilation — See PRE- 
SCRIPTION— EASEMENTS— LIGHT AND AIR, 
2 Agra 269. 

Suburban lands let for— Occupancy-rights — 
See RIGHT OF OCCUPANCY — ACQUISITION 
OF RIGHT, 16 C. 652. 

Holders of adjoining plots of land for build- 
ing, liability of, in respect of party walls — 8uit 
not maintainable for deolarat-iou of ownership 
of wall and for injunction — Order amounting 
to decree within the meauing of s, 2 of the Civ. 
Pro. Code, right of appeal from — See RIGHT 

of suit— Building, Suit to restrain, 9 

B. 183. 

Ereotion of public— From subscriptions — 
Suit for subscription — See RIGHT OF SUIT- 
MISCELLANEOUS, 14 C. 64. 

Contract for sale — Building upon it before 
completion of sale — Rights of vendee — See 
8PECIFIC PERFORMANCE, l A.L.J. 688. 

Mandatory injunction — Suit for demolition 
of — Delay in suing — See SPECIFIC RELIEF 
ACT, 1877, s. 55, A.W.N. 1900, 55. 

Suit for possession of grove — Permanent 
on grove — See VALUATION OF SUITS, A.W.N. 
1886, 106. 

Ballding Lands. 

See Enhancement of Rent— Enhance- 
ment. LIABILITY TO, 2 B.L.R. App. 39 = 11 
W.R. 183, 2 C.L.R. 31. 

Building Lease. 

Of contiguous sites — Undertaking of liabi- 
lity for the oost of party-walls — .common cove- 
nant, right of lessees to enforoe inter se — 
See Lease— General, 6 B. 528. 


Bonding on land without title. 

See Building. 

(1) — Execution of building by one on another's 
land — Compensation. — Where a man builds 
on the land of another, the builder may be 
allowed to remove his materials or the owner 
of the soil may take it over at a valuation or 
oontent himself with a ground-rent affording 
to the oircumstanoes of the case and the con- 
duct of the parties themselves. RAMDHAN v. 
Kura Mal, 38 P.R. 1889 [R., 91 P.R. 1892.] 

(2) — Erection of building on another's pro- 
perty — Compensation. — A party in possession 
ereotiug buildings upon or making improve- 
ments to property, bona fide is entitled for 
compensation for suob buildings and improve- 
ments from the rightful owner. If 6uoh a 
person has been induced by the owner of the 
land to build, there may be an equitable trans- 
fer of property from the latter to the former. 

Kunhya Lal v. Kishen Chund, 42 P.R. 
1866. [Cited. 2 P.R. 1885.] 

13 ) — Erection of a building on another's 
land — Owner standing by , not preventing — 
Owner estopped . — Where the owner of a plot of 
land standing by does not interfere to prevent 
others building a house thereon, held that he 
is estopped from demanding that the house be 
pulled down. BHEEKA SINGH v. HURJUS, 
7 P.R. 1866. 

(4) — Erection of building on land with the 
consent of proprietors owning half share — Suit 
to eject by the owner of a fourth share — Defend- 
ants entitled to compensation. — Where plaintiff, 
the owner of a fourth share in a piece of build- 
ing ground, sued to ejeot the defendants, who 
had built ou the land with the consent of the 
proprietors owning a half share, held that 
plaintiff was entitled to possession of her 
fourth ehare on her paying compensation to the 
defendants. MUSSUMMAT ZUHOORAN v. 
BUMSEE, 21 P.R. 1867. 

(5 ) — Proprietor ousting the occupier at plea- 
sure — Usage. — According to the general usage 
in rural villages, the proprietor cannot oust the 
occupier of a house at pleasure on payment to 
the latter of the value of the materials of the 
buildmg. BUKSH v. Feeda, 20 P.R. 1868. 

(6) — Occupation by persons without title — 
Erection of buildings — Delay of owner in bring- 
ing suits— Relief to which occupier without title 
is entitled. — Mere delay on the part of an owner 
of land in suing a person in possession without 
title, who erects buildings on the land he has 
illegally oooupiea, does not entitle the possessor 
to be maintained in possession. The particular 
relief to which a possessor so situated is entitled 
must depend upon the oiroumstanoes of the 
oase. GOUHAR v. FAZLA, 53 P.R. 1878. 
[i Cited , 121 P.R. 1885.] 

See ACQUIESCENCE, 3 W.R. 71. 

See PUN. ACT XVIII OF 1884, sa. 3, 40, 
20 P.R. 1894. 

Building sites. 

See Bom. ACT I OF 1865, 4 B. 514, note. 

See BOM. ACT IV OF 1868, s. 5, 4 B. 505. 
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Building Sites — concluded. 

Building site of houses ocoupiod by agricul- 
turists not liable to attaohtnent and sale in 
execution of decree — See ATTACHMENT- 
SUBJECTS OF ATTACHMENT, 59 P.R. J 902 

Bullocks. 

Impressment of bullocks by village officers 
for uso by Government Abkari Inspector — Suit 
for damages by owner of bullocks — See JURIS- 
DICTION OF SUBORDINATE JUDGE, 21 B. 
773. 

Bund. 

Riparian owner — Ercetion of bund throwing 
water on land of proprietor on opposite bank — 
Injunction to prevent erection — See INJUNC- 
TION-SPECIAL Cases. 27 M. 409. 

Riparian rights —Prescriptive right — Ereo- 
tion of bunds— Cause of action — See RIPARIAN 

Proprietors, 4 B.L.R. a pp . 30=i3W.R. 

48. 

Bundlekhand Alienation of Land Act. 

See U.P. ACT II OF 1903. 

Bundlekhand Incumbered Estates Act. 

See U.P. ACT I OF 1903. 

Burden of proof. 

1. — General. 

2. — accounts. 

3. — agent. 

4. — Bailment. 

5. — Benami Transactions. 

6. — boundary. 

7. — Claims to property attached. 

8. — Consideration. 

9. — Contribution. 

10. — Custom. 

11. — Debtor and Creditor. 

12. — Declaration of title. 

13. Decrees and deeds, Suits 
relating to. 

14. — Documents relating to loans, 

suits relating to. 

15. — Easements. * 

16. — ejectment. 

17. Execution of decree. 

18. — Fraud. 

19. — Hindu Law. 

20. — Husband and Wife. 

21. — INTERVENORS. 

22. — landlord and Tenant. 

23. — Legitimacy. 

24. Limitation and Adverse posses- 
sion. 

25. — Mortgage. 

26. — nego^able Instruments 

27. — Partition. 


Burden of proof — continued. 

1 , — General —continued, 

28. — Possession and proof of title. 

29. — Pre-emption. 

30. — Rent, sale for arrears of. 

31. — Revenue, sale for arrears of. 

32. — Sale in Execution of decree. 

33. — Will. 

34. — Miscellaneous. 

See Benami transaction— Miscellane- 

ous. 

See Hindu Law — Joint Family. 

See Landlord and Tenant. 

See Malicious prosecution. 

See Pardanashin woman. 

1. — General. 

(1) — Evidence— Burden of proof— Meaning of 
the term “ burden of proof" explained.— The 
terms onus probandi, in its proper use, merely 
means that, if a fact has to be proved, the per- 
son, whose interest it is to prove such faot 
should adduoe some evidence, however slight, 
upon which a Court could find the fact he 
desires to have found. It does not mean that 
he shall oall all conceivable or available evid- 
onoe. It merely means that the evidence he 
lays before the Court should be sufficient, if 
unoontradioted, to form the basis of a judg- 
ment and decree upon that point in his favour. 

Unkar Nath v. Mitthu Lal, A.W N. 1898, 
107. 

(2) — Burden of establishing case and duty of 
introducing evidence— Shi fling of burden.— 
Burden of proof means the burden of estab- 
lishing a case and as well as the duty or 
necessity of introducing oviaonce. The burden 
of establishing remains throughout the entire 
case exactly whore the pleadings originally 
place it. It never shifts. Tbo burden of proof 
in the sonso of introducing evideuce may shift 
constantly a9 evidotice is introduced by one 
side or the other, as one soale or the other pre- 
ponderates. BHOLA v. Bhagwant Rao, 13 
C.P.L.R. 159. \Expl, 15 C.P.L.R. 1, 1 N.L. 
R. 169 ; 2?., 2 N.L R. 10.] 

(3) — Putting greater burden on one party— 
No prejudice on merits — No ground for reversal 
of decree . — The mere putting what is perhaps a 
greater burden of proof on one party than on 
the other, is no ground for reversing adeoree in 
speoial appoal, where the decision on the merits 
has not been nfleotod. 8UROOP NARAIN 

Singh v. Ram Tohul Misser, 18 W R. 106. 

( 4) — Burden of proof , misplacement of — 
Remand. — Misplacement of the burden of proof 
is only a ground for remanding the case, if the 
circumstances had been suoh that, by placing 
the burden of proof on the wrong party, some- 
body has been mislead or taken by surprise, or 
had no opportunity of adducing evidence But, 
where all the parties have bad full warning of 
the points at issue, and full opportunity of 
oalling witnesses and adduoing evidenoe, then, 
if the Judge, in his judgment, plaoes the harden 
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Burden of proof — continued. 

1. — General— continued. 

on the wrong side, that is no ground for a re- 
mand. HUKDAD 8UKUL v. RAMGOTI DEY 
Roy, 11 C.L.R. 381. 

(5) Act XXV of 1857, ss. 2 and 8 — Queen's 
Proclamation of 1st November , 1858. — Wnen the 
quantum of evidence required from either party 
is to be considered, regard muse bo had to the 
opportunities which each party may naturally 
be supposed to have of giving evidence (3 I-A. 
85, il A. 438, R .) Held that a Special Com- 
missioner appointed under Act XXV of 1857, 
who had made an order under s. 8 of that 
Aot acquitting a person and direoting the 
release of his property, had no power sub- 
sequently of hi3 own motion to cancel such 
order. Hell , also, that the effeot of the Queen's 
Proclamation of the 1st of November, 1858, 
was prospective merely and did not operate to 
restore property which had been confiscated. 

Janki Prasad v. Rai Partab Chand, A.W. 
N. 1897, 129. (2 Ind. Jur. N.S. 124, R.) 

(6) — Non- examination of parlies in a suit , 
result of — English and Indian practice — 
Account books t 'non-production of . — The plain- 
tiff brought a suit /or the recovery of certain 
properties, alleging that he was adopted twenty 
years beforo the date of the suit. Held , the 
burden of proving that the alleged adoption 
took place twenty years before the trial rested 
upon the plaintiff. The presumption that 
would be drawn in England will be to the de- 
triment of a plaintiff who falls to enter the 
witness-box and faoe the ordeal of oross exa- 
mination. But in cases between natives tried 
in India, a species of advooaoy is tolerated by 
the Courts of Law here, in whioh the unworthy 
effort of the Advocate on eaoh side is to force 
his opponent to produoe his own client, in 
order that he himself may have the opportu- 
nity of cross-examining that olient. The re- 
sult is that, should the opponent refuse to be 
led into this trap, the pacties (the principal 
witnesses, who possibly could throw light ou 
all these tangled transactions which so perplex 
those who have to decide these oase9), are uov6r 
examined at all, and the litigation goes for- 
ward through tortuous windings to its unsatis- 
factory and uncertain end. It is a vicious 
praotioe, unworthy of a higb-fconed or reputable 
system of advocacy, tending to embarrass and 
perplex judicial investigation, and too often 
enabling fraud, falsehood or chioine to baffle 
justioe. Having regard to the well-known and 
often proved habits of the Indian people with 
regard to the keeping of aocounts, recording 
their most minute transactions, the non-pro- 
duction of any book, in which anything con- 
nected with the mater in question is entered, 
by the party in whose possession it is, covers 
the parties* case with suspicion. MUSSAMAT 

Lad Kunvar v. chiranji Lad, 7 M L.T. 37 
= 141 C.W.N, 283 = 11 O.L J. 172=12 Bora. L. 
R. 244 = 82 A. 140 = 20 M L J. 182 = 3 Ind.Cas. 
540. P.C. 

• (7) — Allegation not traversed. — A plaintiff is 
not relieved from the burden of proving his 

C. 11—38 


Burden of proof — continued. 

1. — General— continued, 

case by the mere fact of an allegation of his 
not being traversed. MUDJI BECHAR v. 
Anupram BECHAR, 7 B.H.C.A.C.J 136. 

(8) — Noabad Taluqs, Chittagong— Perpetual 
or permanent settlements —Onus of proving. — 
If a person sets up as against the Government 
a permanent or perpetual settlement, it ir» in- 
cumbent on him to make out that case. Pro- 
SUNNO COOMAR ROY V. THE SECRETARY 

of State for India in Councid, 26 C. 792 
= 3 C.W.N.695. [F., 13 C.W.N. 235 = 9 C. 

L J. 265 ; R., 8 C.L.J. 470, 11 C.W.N, 928. J 

(9) — Allegation that a contract is different from 
what it purports to be — Onus. — Wheu a party to 
a conGraot alleges that it is different from what 
on the face of it purports to be, the burden of 
proving his case lies on him, since there is a 
presumption that a transaction is in substance 
what it is in form. ESHOOR DOSS v. VEN- 
KATA 8UBBA Rau, 17 M. 480. [Affirmed, 18 

M. 306, F.B.J 

{10)— Act making contract impossible of per- 
formance.— The burden of proving that there 
was an aot whioh rendered a cootraot im- 
possible of performance lies on the party to the 
contract who alleges it. WUZEERA v. MOO- 
ROODEEN, 77 P.R. 1866. 

(11 \— ‘Limitation — Suit for cancellation of in- 
strument— Proof of knowledge of facts entitling 
cancellation of instrument.— Whoa a plaintiff 
sues for cancellation of an instrument and 
when lie sets out the facts entitling him to 
have the instrument cancelled and when he 
alleges that those faots beoame known to him 
at a certain time, it is incumbent on a defend- 
ant, who pleads limitation, to dislodge the 
plaintiff from his position and to allege and 
prove a knowledge prior to the period from 
which time begins to run. If no evidenoe were 
given on either side, the plea of limitation 

would fail. Tants v. Gajadhar, 2 N.L.R. 
98. (26 M. 291,6 A. 406, 17 B. 341, 17 C. 518, 24 
B. 260, 22 C. 609, I C.W.N. 543, R.) [R., 5 

N. L.R. 28.] 

(12) S. 40, Punjab Courts Act— Certificate 
of appeal given on question of onus of proof — 
Valility. — A Divisional Judge granted a certi- 
ficate of appeal under s. 40, Punjab Courts Act, 
stating that a question of law, viz., as to the 
onus probandi, was involved in the oase. But 
the Chief Court ruled that, the Punjab Courts 
Act did not contemplate the giving of a certifi- 
cate on the question of onus and mode of deci- 
sion and that the certificate was, therefore, bad. 

Musst. Nikki v. Bishen Das, 41 P.R. 1898. 

(13) -— Onus on defendant — Plaintiff producing 
his evidence without waiting lor the evidence of 
the defendant — Whether plaintiff can rely upon 
the plea that defendant has not discharged his 
onus — Pleadings. — Where the onus is upon the 
defendant to prove a certain fact, but the 
plaintiff, without waiting for the defendant's 
evidenoe, takes upon himself to prove it, he 
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Burden of proof— oonfeinued. 

i* — General — co ntinued. 

cannot subsequently say that the defendant 
did not discharge his onus. SAJAN KUNWAR 

V. J oti PRASHAD, 10 Ind. Caa. 223. (3 A. 

824, F.) 

See ACT XVIII OF 1854, ss. 11, 43, 3 B. 96. 

Erroneous deeorintion of goods oonsigned — 
Loss of goods by fire — Liability of Railway 
Company — Burden of Proof — See ACT III OF 
1865, s. 9, 3 B. 120, 

Sec ACT IU OF 1865, s. 9, 24 0. 786 = 1 C. 

W. N. 200, 26 C. 398, P,C. = 26 I.A. 1 = 3 C.W. 

N. 145. 

Opium — Unlawful possessoin of, by member 
of joint family — Sec ACT I OF 1878, b. 9, 2 0. 

O. 99. 

See ACT IX OF 1890, ss. 72, 76. 22 A. 361 = 
A. W.N. 1900, 111. 

See BOM. ACT II OF 1884, s. 57, 20 B. 732. 

See PUN. ACT XVIII OF 1884. s. 40, 45 P. 
R. 1894, 41 P.R. 1898. 

See U.P. ACT XXII OF 1886, s. 108, cl. 
15, 4 O.C. 1. 

See ADMISSION— MISCELLANEOUS, 10 I.A. 
74. 

Right to begin — Burden of proof — Irregular- 
ity not affecting merits — Powers of appellate 
Court— See appellate court — Miscel- 
laneous, 3 A. 824 = A. W.N. 1881, 86. 

See arbitration— Miscellaneous, 7 M. 
I.A. 441. 

See Attachment— subjects of Attach- 
ment, A. W.N. 1897, 88. 

See Bill of lading, 5 B. 313. 

Suit to set aside a bond — Failure of considera- 
tion— See BOND. 12 W. R. 6, P.C. = 2 B.L.R. 
Ill, P.C. = 12 M.I.A. 282, 

See Carriers, 2 C.W.N. 609. 

Sec CIV. PRO. Code, 1882, s. 353, 5 C.W.N. 
91. 

Suit by defeated claimant — Sec ClV. PRO. 
CODE, 1908, O. XXI, rr. 61, 63, A. W.N. 1887, 
71. 

Judgment-debtor, application by, to sot aside 
sale on ground of irregularity— See ClV. PRO. 
CODE, 1909. O. XXI, r. 90, A. W.N. 1897, 117. 

See Common Land, 37 P.R. 1887, 105 P.R. 
1901. 

As to payment — See COMPROMISE — 
GENERAL, 6 W. R. 55, P.C. = 3 M.I.A, 347. 

See COMPROMISE— 8ETTING ASIDE COM- 
PROMISE, 2 M.I.A. 181. 

See CONSENT DECREE, 6 M.L.J. 131, P.C, 

Altered instrument— See CONTRACT— ALTE- 
RATION OP CONTRACTS, 3 M.H.O. 247. 


Burden of proof — oontinued, 

1 . — G en eral — continue d. 

See CONTRACT ACT, 1872, e. 16, sub-s. (3), 

5 O.C. 307. 

Evidenoe — Burden of proof — Plea of immoral 
consideration — Shifting of proof — See CON- 
TRACT ACT, 1872, ss. 23, 25 (2), 13 M.L.J. 7. 

See Custom— Punjab —Adoption, 79 p 

R. 1901. 

See Custom— Punjab— alienation, 42 

P.R. 1902, P.L.R. 1900, 322,56 P.L R. 1904. 

See Custom— Punjab— Cesses, 53 P.R, 
1881. 

Sec Custom— Punjab— Inheritance, 85 

P.R. 1901, 117 P.R. 1901. 

Sec Custom— Punjab— Privaoy, 174 P.L. 

R. 1901. 

Sec Custom— Punjab— Miscellaneous, 

111 P.L.R. 1903, F.B. =48 P.R. 1903, F.B. 

Sec Debtor and Creditor, 19 C. 174 = 19 
I.A. 33. P.C. 

See Declaratory decree, suit fob- 
general, 23 a. 405, P.C. = 5 C.W.N. 896 = 

28 I.A. 136. 

See Decree— Decree, Form of, e P. R. 
1691. 

Evidence neoespary where pardar.ashin lady 
is seeking to set aside a oontraot made by her 
whiob has been oarried out — See DEED — 
CANCELLATION OF DEED, A. W.N. 1899, 25. 

Injunction granted by lower Court — Appeal 
— Burden of proof— S pa DISCRETION OP 
COURT, 12 A. 436= A. W.N. 1890, 95, F.B. 

Suit by zamindars to eject defendants as 
trespassers — Right of zamindars in respeot of 
uncultivated land — See EJECTMENT, SUIT 
FOB, A. W.N. 1904, 71. 

See Ejectment, suit for, 10 W.R 31, 

P.C. = 1 B.L.R. 44. P.C. = 12 M.I.A. 448, 8 0. 
975 = 11 G.L.R. 399. 

See Evidence— Miscellaneous, a.W.N. 
1889, 142. 

See Evidence ACT, 1872, ss. 13, 40, 41, 42, 
43, 3 B. 3. 

See Evidence act, 1872, ss. 90, 102, 
6 O.C. 142. 

Sfe Evidence act, i 872. f. no, n A. 438. 

Coercion, force and undue influence— 
Burden of proof — Sec EVIDENOE ACT, 1872, 

s. Ill, 1 O.C. 63. 

Money advanoed to oarry on litigation— 
Aotive confidence — Of good faith — Mortgagor 
and mortgagee — See EVIDENCE ACT, 1872, 
s. Ill, 8 C.W.N. 569, P.O.-91 I.A. 46 - 26 A. 
180. 

See Evidence Act. 1872, e. 112, 95 A. 403, 
P.0. = 7 C.W.N. 617-5 Bom. L. R. 474-301. 
A. 162. 
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Burden of proof— -continued. 

1. —General— continued, 

Civ. Pro. Code, 1882, a. 244- Property attaohed 
— Representatives of debtor — See EXECUTION 

of decree— Execution by and against 

REPRESENTATIVES, 4 C.W.N. 151. 

See Execution of decree— Miscel- 
laneous, A.W.N. 1899, 220. 

Deed for valuable consideration— Allegation 
that it was to defeat or delay creditors — See 

Fraud— Fraud, elements of and proof 
OF, 2 C. P.L.R. 63. 

See GORABUNDI tenure, 4 C.L.R, 298. 

See Guardian— Duties and powers of 
Guardian, n C. 379. P.C. = 12 i.a. 47.; 

See Hotel Keeper and guest, 22 A. 164 
= A-W.N. 1900, 3. 

See Insolvency— Insolvency Under 
Civ. Pro. code, 4 c. 888. 

Adjudication of insolvency under Statue 
XI, Vic. C. 21 — Suit- by oreditor alleging 
equitable mortgage— Onus on creditor — See 

Insolvency— Voluntary Conveyances 

AND OTHER ASSIGNMENTS BY DEBTOR, 19 

A. 76 = 23 I. A. 106, P.C. 

See Jurisdiction— Causes of Jurisdic- 
tion, 6 C.L.R. 417. 

See Lease— General, 2 Ind. Cas. 168, 5 
Ind. Cas. 350, 7 A.L.J. 1205 = 8 Ind. Cas. 716, 
1 I.A. 76. 

See Limitation— General, 17 A. 677 = A. 
W.N. 1885, 202, 3 I.A. 85. 

See Limitation act, 1908, s. 28, arts. 9i, 
135, 147, 83 P.R. 1883. 

See Limitation act, 1908, arts. 46, 142, 
144, 41 P.R. 1881. 

See Limitation act, 1903, art. 47, 6 C.L. 
R. 93. 

See Limitation ACT, 1908, art. 106, 37 p. 
R. 1897. 

See LIMITATION ACT, 1903, art. 127, 3 Agra 
133. 

See LIMITATION ACT, 1908, arts. 127, 142, 
1C.W.N. 543. 

See Limitation act, 1908, arts. 134, 148, 
8 A. 295 = A.W.N. 1886, 98. 

Suit between Mahomedans— No presumption 
of Hindu customs in the absenoe of allegations 
— Onus of proof — See MAHOMEDAN LAW — 

Custom, io A. 562. 

See Mahomedan Law— Dower, 17 A. 93 = 
L.W.N. 1895, 16. 

See Malabar Law— Joint family, 1 M. 
H.C. 248. 

See Malicious prosecution, a.W.N. 
1882, 83, 6 B.L.R. 371 = 14 W.R. 425, 19 B. 
717, 6 O.W.N. 159, 73 P.L.R. 1902 = 60 P.R. 
1902. 


Burden of proof — continued. 

— ’ 1. — General— continued. 

See Mesne Profits— General, 5 C.W. 
N. 720. 

See Mesne Profits— Right to mesne 
profits, 9 C.L.R. l. 

See Minority, 25 a. 407, P.c. = 30 i.a. 165 
= 5 Bom. L.R. 478 = 7 C.W.N. 681. 

See Pardanashin woman, 5 C.W.N. 605. 

Pardanashin women, denial of execution of 
deed by — Upon plaintiff whan pard-mashin 
woman denies execution of deed — Rule regarding 
case in which pardanashin woman are sued 
upon deeds alleged to be executed by them— 

See Pardanashin -woman, 7 O.C. 292. 

Plaint, plaintiff how far bound by oase set up 
in his — Declaration of proprietary title and 
ejeotment of tenant, suit by talukdar for — 
Denial of talukdari title and assertion of adverse 
titlo by defendant — Onus — See PLEADINGS, 
6 O.C. 119. 

See Possession— adverse Possession, 
80 P.R. 1902. 

See Probate— Revocation of grant, 
8 C. 880. 

Suit for damages against Railway Company- 
Onus— See Railway Company, 28 C. 401, 
P.C. = 28 I.A. 144 = 5 C.W.N. 449. 

See Registration, 31 o. 146. 

Mortgage — Foreclosure proceedings — Service 
of notice — Substituted service when permissible 
— Demand by registered notice — Burden of 
proof — Evidence — See BENG. REG, XVII OF 
1606,63 P.L.R. 1902. 

See RENT, L.B.R. 1893—1900, 275. 

Suit against heir for debts of ancestor — 
Assets— See REPRESENTATIVE OF DECEASED 
PERSON, 3 M.H.C. 161. 

See Right of occupancy— acquisition 

OF RIGHT, 187 P.R. 1882. 

See Right of occupancy — Miscel- 
laneous, 7 M L.J. l. 

See Sale -General, 91 P.R. 1902. 

Mokhassa tenure — Right of Mokhassadars to 
hold land irrespective of performance of servioes 
— Right of zimindar to dispense with service 
and resume laud — Burden of proof in suit for 
ejeotmeut— See SERVICE INAM, 26 M. 403. 

See Special or second appeal — 
Grounds of appeal, 4 b.h.c.a.C, 98. 

See 8PECIFIC RELIFF ACT, 1877, s. 9, 24 A. 
501 = A.W.N. 1902, 139. 

See SPECIFIC RELIEF ACT, 1377, 8. 42, 24 
A. 170. 

See St. 11 AND 12, VIC. C. 21, s. 24, A.W.N, 
1889, 24. 

See TODA GABAS Hak, 7 B.H.A.C, 50. 

See Transfer of Property act, 1882 
s. 85, A.W.N. 1899, 34. 
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Burden of proof — oontinued. 

1* —General — ( concluded .) 

See Undue influence, 10 A. 536, 8 C.L. 

R. 119. 

See Vendor and Purchaser — Invalid 
sales. 21 A. 209 = 26 I. A. 6 P.G., 4 B. 77, 
noie, i B L.R. A C. 95 = 10 VV.R 128. 

See Vendor and Purchaser— Notice, 4 

C. 897 = 4 C.L.R. 193. 

2.— Accounts. 

See ACCOUNT. 

(U — Suit for money on accounts— Plaintiff to 
start case. — Whore a plaintiff sues foe a specific 
bum of motley due on a balance of aocount, he 
must start hie oase and prove the amount due 
on the acoouot, and, till then, the defendant 
need not be required to rebut him. RUTTON 

Chand Bysack v. Bocha Bibee, 12 W. r. 
529. 

12)— Claim based on account stated— Acknow- 
ledgment by defendant — Onus on defendant — 
Duty to produce evidence — Adjournment — 
Medical certificate. — Where a olaim ie founded 
upon a distinct statement of an acoount Signed 
by the defendant, in which he acknowledges a 
particular eum to bo due to the plaintiff, held 
that it was for the defendant to produce evidenoe 
before the Court rebutting the prima facie oaso 
made out against him. Whore defendant had 
known for sometime previously that his oase 
was coming on, and what evidono3 was neces- 
sary, a medical certificate to the offeot that he 
was confined to bis bod by lumbago, is held to 
be no sufficient ground for adjournment. SIMON 

Elias v. Jorawar Mull, 24 W.R, 202. [R., 

310. 150 J 

(3) Re-opening accounts settled — Burden of 
proof. Whore accounts bavu been taken and 
settled and a party alleges errors in the aooounts, 
the onus of proving it rosts on that party. 

Kokoo Mall v. sheikh NUTHA, 47 P.R. 
1866. 

‘Arrears oj rent claimed from defendant — 
Crcdttitig defendant with rent collection ad- 
mitted by plaintiff — JJuidcn of proof — The onus 
is not on the defendant to prove me ooutrary, 
but on the plaintiff to prove hie allegation 
that he has iu the acoouut, ou which he olaims 
arrears of rent from the defendant, credited the 
defendant with oortain collections from the 
ryots admitted by the plaintiff to have beeu 
made by him MAHOMED MOIvURKEM v. 
Mr. K. BRODIE, 1 W.R. 219. 

(5)— Payment!. y Bank in issue— Evidence of 
account books— Correctness of account books , 
Burden of proof as to - Payment endorsed on 
document*, pr oof of -signature. Proof of.— The 
fact of payments by a banking firm being dis- 
tinctly put in issue, the mere general state- 
ment of the banker to the effeot that his books 
were oorreotly kept was held not sufficient to 
discharge the burden of proof that lies upon 
aim, the books of the firm being at most oorro- 


Burden of proof — oontinued. 

2. — Accounts— concluded. 

borative evidence, particularly, if he has the 
means of producing much better evidenoe. In 
a suit to recover moneys unaooounted for 
where defendants plead payments endorsed on 
doouments, and the endorsements purport to 
have O90D signed by the plaintiffs, the formal 
and regular method of proof is to call on the 
plaintiffs to admit or deny their signatures, and 
then to call upon witnesses to state whether 
they saw the plaintiff siga or could speak to 
the handwriting or generally what took plaoe. 

Baboo Gunga Persad v. Baboo Inderjit 

Singh, 23 W.R. 390 P.C. 

Suit for accounts — Se6 ACCOUNTS — SUIT 
FOR ACCOUNTS, A.W.N. 1905,3 = 27 A. 374. 

8uit for accounts — Onus on party having 
liberty to surcharge— See HINDU LAW— 
PARTITION, 13 C.W.N. 309 = 9 C.L J. 133 = 3 
Ind. Cas. 241. 

3. — Agent. 

See Principal and agent. 

(1) — Suit t-j recover advances from discharged 
Oomasta — Burden of proof as to payments and 
receipts. — In a suit to reoover advances alleged 
to be due from a discharged gomastha who 
pleads acquittance, plaintiff is to prove t be pay- 
ments to and reoeipts from the gomastha. 

Robert Watson and Co. v. Sreedhub 
Mundle, 10 W.R. 421. 

(2) — Agents collecting ynonies on account of an 
insolvent's estate — Bound to prove propriety of 
expenditure of several items. — Agents entrusted 
to oolleoi money on acoount of an insolvent 
estato are each of thorn, bound to prove to the 
assignee or his representative that the expendi- 
ture of the several amounts charged in their 
aooounts has been actually and properly made, 
and the burden of proof lies on such agents. 
It is inoumbent on suoh agents to offer proof in 
support of all tho items in their acoount whiob 
are impugned, aud tho propriety, or the aotual 
oxpendituro, of suoh items should lorm the 
subject matter of issues properly framed. 

Nujuf a li v. Patterson, 2 N.W.P. 101. 

(3) — Principal, suit against, for acts of agent 
Authority of agent, proof of. — In a suit against 

a priuoip »1 as liable tor tho aots of an accredited 
ageut of his, the onus lie? on the plaintiff 
to prove that the alleged agent was the duly 
aoorodited agent of the defendant in reforonoe 
to tho transaction, the subject of the olaim. 

Hathe Ramv. Gobind Ram, 3 Agra 131. 

See ACT IX OF 1890, s. 76, 127 P.R. 1882. 

Oontraot of Agency — See AGENT, U.B R. 
1892-1896, Vol. II, 1. 

See Contract act, 1872, sa. 151, 153, U.B. 
R. 1897—1901, Vol. II, 837. 

See Pleader— remuneration, 8 P.B. 

1873. 
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Burden of proof— continued. 

4. — Bailment. 

See Bailment. 

(1)— Indian Contract Act (IX of 1872), s. 152 
— Bailment — Accidental , injury to goods bailed , 
liability of bailee on negligence. — In cases of in- 
jury to goods bailed, lor determining the burden 
of proof, eaoh case must be looked at from its 
own particular oircumstauoes. In some cases, 
the very happening of ihe acoidem causing the 
injury may b e prima facie evidence that some 
want of care or some negligenoemust have taken 
place to oause the aooident and in such oases, 
it lies upon the deieudaot to account for the 
happening of the accident and thus to show 
that he had not been guilty of negligence, and 
it is for him to give a prima facie explanation 
in order to shift the Durden of proof on the 
other side. Where he gives such an explanation, 
whioh remains uncontradicted by affirmative 
evidence as to negligenoe, the mere happening of 
the accident cannot be taken to establish suoh 
negligenoe as could support a decree against 

him. Shields v. Wilkinson, 9 A. 398 = 
A.W N. 188, 44. [R., U.B.R. 1897—1901, 

Vol. II, 337, 22 A. 164 = A.W.N. 1900, 3.] 

(2) — Responsibility of bailee — Burden of 
proof. — Wnen loss of goods bailed is established 
by the plaintiff, it lies on the defendants to show 
that thoy took as much care of the goods as a 
man of ordinary prudence would, under similar 
oiroumstances, have taken of his own goods of a 
similar kind, and that the loss occurred not- 
withstanding euoh care. TRUSTEES OF THE 

Harbour, Madras v. Best and Co., 22 M. 

924. 

5.— Benarai Transactions. 

See Benami Transactions. 

(1) — Evidence — Admission of signature — 
Proof of tkle-deects— Onus of proof in benamee 
transactions — Declaratory decree , suit for . — 
Where, the defendants admitted the execution 
of a dooument purporting to be a conveyance 
by them of certain land to the plaintiff for 
valuable consideration, but contended that the 
deed wa9 not intended to have any efioot and 
was merely a benami transaction, held , in a 
suit for a declaration of his right by a plaintiff 
in possession of the laud, that under the oir- 
cumstances of the case, the onus was on the 
plaintiff to show that the deed was what it 
appeared to bo aad not a mere paper trans- 
action. MOOKTO KESHEE DEBEE V. ANUN- 
DO CHUNDER OHATTOPADYA, 2 C.L.R. 48. 

(2) — Burden of proof— Benami transaction— 
Certified purchaser . — He who alleges that a 
certified purchaser and registered owner is a 
benamidar must give substantial proof of that 
allegation. BAIJNATH SaHAY V. RUGHO- 
NATH PERSHAD SINGH, 12 C.L R. 186. P.C. 

(3) — Purchase from benamidar — Good faith 
— Burden of proof. — In a suit for reoovery of 
possession of land on the ground of purohase, 
when it has been shown that the alleged ven- 
dor is not the true owner, the plaintiff oan 


Burden of proof— continued. 

™5. — Benami Transactions— concluded. 

only rely on his claim as purobaser in go.cd 
: faith for value from a person who, by the 
act of the true owner, bad become the ap- 
parent owner, and, in such oases, the burden 
lies upon the plaintiff. RUTTO 8IN3H v. 

Bajrang Singh, 13 C.L.R. 280, P.C. 

Purohase in name of son oy Hindu or 
| Muhammadan father — Preminptiou of benami 
purohase — Onus of proof to the contrary — 

See Benami transaction— General, 6 B. 

717. 

i See Benami transactions — General, 

13 W.R. 1, P.C., 15 C. 20=14 I.A. 127’ 
P.C. 



6. — Boundary. 

See Boundary. 

(1) — Boundary dispute — Waste lands-General 
'•ule inapplicable— On questions of bound- 
ary, where the dividing line in dispute runs 
through waste lauds, whioh have not been the 
subject of definite position, the rule as to the 
burden of proving the affirmative is not appli- 
cable. The litigants being in the position of 
oouutec-claimants, both parties are bound to 
do what they can to aid the Court in ascertain- 
ing the true line. LUKHI NARAIN JAGADEB 

v. Jodu Nath Deo, 21 C. 504, P.C. = 21 I A. 
39. [P., 9 O.L.J. 415 = 11 C.W.N. 230 : R.. 

18 A. 290,] 

(2) Dispute as to direct on of boundary — 
Bounda> y alleged to be removed by one party— 
Wrong statement of general direction, onus as 
to. — In a dispute regarding direction of a bound- 
ary removed by one of the parties to a suit, the 
onus of proof that the general d'rection proved 
by the other party has been wrongly stated by 
the other lies cm the party who removed it. 
JUDOONATH MULLICK V. KaLEE KRISTO 
Tagore, 29 W.R. 524. 


(3) — Disputed boundaries — Onus on plaintiff 
to prous right to recover — Failure to discharge 
onus — No conclusive force as in ejectment. — In 
a question of disputed boundaries, the onus 
probandi lies upon the plaintiff to prove, by in- 
dependent evidence, his right to recover. But 
in the circumstances, held, that mere failure 
on the plaintiff’s part to support the burden of 
proof oast upon him, as to part of the lands 
claimed, was not oouclusive as it would be in 
ejectment, and the ca3e remitted to India for 
further inquiries. RAJA LELANUND 8INGH 

Bahadur v. Maharajah Moheshur Singh 
Bahadoor, 3 W.R. 19, P.C. = 10 M I A. 81. 

(4) Privy Council — Procedure — Question as 
to boundary. — Where a person appeals to the 
Privy Counoil from a decision of the High 
Court fixing the boundary to a certain estate, 
the Privy Council would not interfere with the 
High Court’s deoision, if the evidenoe of his 
boundary was of the vaguest and most untrust- 
worthy description, and in a measure inconsis- 
tent with the allegation in the plaint as to the 
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Burden of prooZ—oontinued. 

6. — Boundary — continued . 

quantity which he originally olaimed as bis 
estate. It also lay upon him to show in what 
particulars and to what extent as regards his 
estar-e, the thakbust proceedings were wrong. 
LEELANUND SINGH v. LUCHMUNUR SINGH. 
10CLR. 169, P.C. 

( 5 ) — Boundary dispute between lakberaj and 
mal lands— Burden of proof— Absence of pre- 
sumption . — In a question of boundary between 
a lakheraj tenure and a zemindar’s mal land, 
there would be no presumption either in favour 
of one or of the other, but manifestly the plain- 
tiff would have to prove his case. BEER OHUN- 
DER JOOIi RAJ v. RAM GUTTY DUTT, 8 W.R. 
209. 

(G)—Suit for land by rectification of survey 
awards — Failure to prove position of stream 
forming boundary — Effect . — Where the plaintiff 
BUod to recover a quantity of land by rectifica- 
tion of certain survey-award?, whioh he averred 
demarcated orronoou?ly the boundary between 
his zemindary and the zemindaries of the 
defendants, it was held, on a consideration of 
the evidence, that his suit was rightly dismiss- 
ed, because ho failed to prove the position or 
existence of a stream, whiob he stated was the 
true boundary between the zemindaries. RAJAH 

Leelanund Singh v Rajah Mohender- 
NARAIN SINGH, 13 W.R. P 0. 7. 

(7) — Burden of proof — Landlord and tenant 
— Suit for khas possession — -Encroachment . — 
When a landlord sues his tenant for khas 
possession, alleging that tho land in dispute 
had been enoroacbod upon by the tenant boyond 
his proper boundaries, the burden of proving 
the encroachment lies on the landlord. RHIDOY 

Kristo Mistri v. Nobin Chunder sen, 
12CLR. 487. [P., 3 O.W.N, 763 ; D. t 6 0. 

W.N. 105 ] 

(8) — Suit for confirmation of right and 
possession — Burden of proof . — In a suit for 
confirmation of right and possession in respect 
of lands alleged to bo within plaintiff’s perma- 
nently-settled talcok, held that plaintiff should 
prove that lands are within bis talook. GUNGA- 
MALA CHOWDHRAIN V. MADHUB CHUNDER 
NAG, 10 W.R. 413. 

(9) — Suit for land once forming bed of nullah 

situate in plaintiff's estate . — In a suit for tho 
possession of land r.noe forming the bed of a 
nullah, but situatod in tho plaintiff’s settled 
ostato : Held that tho defendants, who failed 
to prove that their julkur settlements did not 
extend beyond finhery-rights, wore not eutitlod 
to recover possession of any land whioh the 
drying up of tho water may lay bare. MUNOHUR 
OHOWDHRY v. NURSINGH CHOWDHRY, 11 W. 
R. 272. [R., 31 C 937 = 8 C.W.N. 801.] 

(10) — Suit for possession — Joint property — 
Burden of proof. — In a suit to recover two 
parcels of land alleged to have been compre- 
hended in one plot, whero defendant’s oaso 
is that the paroels were divisible into two 


Burden of proof— oontinued, 

6.— Boundary — concluded. 

di9tinot plots, one held by plaintiff and him- 
self jointly, and the other by himself, ex. 
olusively, the burdeu of proof was held to lie 
on the plaintiff to show that the plot in dispute 
formed part of the land held by him and the 
defendant jointly. GUNGA PERSHAD DUTT V. 
LOKENATH NUNDEE, 12 W.R. 179. 

Sec Boundary, 13 W.R. 7,p.c. = 13M.i.a. 
57. 

7.— Claims to property attached. 

See ODAIM TO PROPERTY ATTACHED. 

(1) — Civ. Pro. Code. 1859 , ss 235,239,270 -• 
Plaintiff claiming priority of attachment- Publi- 
cation of written order.-- Where plaintiff olaimed 
priority of attachment under a. 270, Aot VIII 
of 1359, held thar. he was bound to provo that 
ho had obtained a written order under s. 235, 
and that ho had published that order in 
tho manner prescribed by s. 239, Giv. Pro. Code, 
1659. Kanhya Lall Pundit v. Dinonath 
8IRCAR, 17 W R. 23. 

( 2 ) Civ. Pro. Cede, 1859, s. 246— Unsuc- 
cessful claimant suing for confirmation of pos- 
session and tide — Onus— Question for decision . 
—Where an unsuccessful claimant under s.246, 
Code of Civil Procedure 1S59, sues for con- 
firmation of alleged possession and adjudication 
of title, held that the burden was on tho plain- 
tiff at first and that the question of possession 
at the fcimo of attachment was an important 
one. TOOPANEE DOSSEE v. MUN RAKHAM 
BOY, 13 W R. 202. 

(3) — Act VIII of 1859, s. 246 — Execution of 
decree — Onus probandi — Right to begin . — By 
tho majority of the Full Bench (Milter, J., dis- 
senting) : — lu a proceeding in exeoution of a 
decree under s 246, Aot VIII. of 1859, tho 
claimant and not the executing creditor, should 
begin, and he must provo not the title of any 
third person, but that the property belonged to 
him, or was in his own possession. NGA THA 

Yah v. F N. BURN, 2 B.L R. F.B. 91-11 W. 
R. F.B. 8. | F.. 20 W.R. 345 ; Appr., 21 W.B. 

•109 ; R. t 17 0. 711, F.B., 20 B. 270.] 

(4) — Dismissal of claim — Suit to establish 
right to attached property — Onus of proof of 
title. — Plaintiff, in this oaae, had previously 
failed in her resistance to tho attachment made 

| by defendant of property as that of his judg- 
raont-dobtor. Tho dofeudant having obtained 
an order maintaining his attaohment, it was 
incumbent on the plaintiff, who impugned that 
order by the present suit, to prove title under 
the purchase alleged by her by proving both the 
payment of the purchaso-mouey and her posses- 
sion since tho purohase, aud tho lower Court 
was therefore hold to have been wroDg in hav- 
ing thrown the burden of proof in tho suit on 
tho defendant. GOVIND ATMARAM v. 8ANTAI. 
12 B 270. [ F . , 30 A. 3*21 = A.W.N. 1903, 125 

-5 A.L.J. 601, 4 L.B.R. 228 ; Appr*, 6 0-P.L. 
R. 81; 11., 18 A. 369 = A. W.N. 1896, 106, 13 C. 
P.L.R. 69, 25 B. 202, 8 Bom. L.R. 832; U.B. 
R. 1904, 4 Qr. Civ. Pro. Code, 278-5 A.L.J. 
358; D. y 2 L.B.R. 152.] 
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Burden of proof — oontinued, 

7.— Claims to property attached— con/d, 

(5) Civ. Pro. Code, ss. 278 , 279— Objection 
disallowed — Suit by objector — Onuso/ proof . — 
Plaintiff had intervened in exeoution claiming 
a house attached by the defendant decree-holder 
as his own on the strength of a sale-deed in his 
favour. The Court executing the decree found 
that the deed was without consideration and 
disallowed the olaim. On plaintiff bringing 
this regular suit thereon, it was held that it was 
for the plaintiff to prove that a real contract 
of sale had been entered into, plaintiff having, 
as the intervenor in the Execution Depart- 
ment, failed on account of not having proved 
consideration, it waB for him to prove his title 
when he brought the regular suit. The finding 
in the enquiry under s. 279 of the Civ. Pro. 
Code having been against him. it was for him 
to get rid of that fiading by something more 
than a mere allegation in his plaint that a cer- 
tain sale deed had been executed in his favour 
and registered. Ram Nath v. BlNDRABAN, 
18 A. 369 = A. W N. 1896, 106. (12 B. 270, R.) 
[F., 30 A. 321 = A.W.N. 1908, 125 = 5 A.L.J. 
601 = 5 A.L.J. 353; R., 12 O.C. 74; D„ 2 L.B. 
R. 152 ] 

(6) Act VIII of 1S59 , s. 246 —Suit to set aside 
summary order —Onus— Confirmation of title — 
Bona fides. — In a suit to set aside a eummary 
order under the provisions of s. 246. Aot VIII 
of 1859, on the allegation that the order was 
illegal, it is for plaintiff to prove its illegality, 
Where a plaintiff alleges that he is in possession 
of property and asks for a declaration of his 
title only, the bona fides of that title being 
questioned by the defendant, it is for the plain- 
tiff to make out that that title is really and sub- 
stantially what it purports to bo on the face of 
the deed on which he relies. MOHIMA CHAN- 
DRA KUNDU v. MOTJLVI Nuruddin, 3 B L R, 
A.C. 70 = 11 W.R. 422. 

(7 ) — Order under s. 246 , Civ Pro. Code, 1859- 
Suit to set aside order — Onu9 of purchaser . — In a 
suit to set aside an order made under Civ. Pro. 
Code, 1859, s. 246, the purchaser is bound to 
prove purchase and possession of property. 

Tulsee Monee Dassee v. Peary Mohun 
Babco, 25 W.R. 79. 

(8) — Civ. Pro. Code. 1859, s. 246— Setting 
aside attachment and sale— Proof of execution 
of sale deed and passing of consideration — Onus 
probandi. — A plaintiff starts his case sufficient- 
ly if, seeking under s. 246 Civ. Pro. Code, 
1859 to set aside an attachment and sale, 
he shows that a deed of sale has been execut- 
ed in his favour by the judgment-debtors, and 
that consideration-money has passed and poss- 
ession been given. The onus is on tbe defen- 
ant if he alleges a collusive sale. DlGUM- 
BUREE DOSSEE v. BUNEE MADHAB GHOSE, 
18 W.R 155. 

(9) — Ejectment — S . 246. Civ. Pro. Code, 
1859— Burden of proof on plaintiff suing to set 
aside sale of land . — Where the plaintiff filed a 
suit to set asideasale of land after he had been 
unsuccessful in an application made, under 


Burden of proof — oontinued. 

7.— Claims to property attached— contd. 

s. 246 of the Civ. Pro. Code, to raise 
an attachment that had been laid on suoh 
land : Held that the onus lay on the piamtiff 
to prove his title, and not oo the purchaser to 
prove that of the judgment-debtor. NATHU 

Sadashiv v. RAMACHANDRA ANNAJI 5 B H 

C A.C. 76. 5 


(10) Suit to establish title un successfully as- 
serted in execution- case— Properly sold to satisfy 
decree Plaintiff's claim based on gift— Burden 
of proof of title-- Prima faoie case insufficient. --in 
a suit co establish a title which was unsucoess- 
fu ly asserted in an execution-case, to property 
sold in satisfaction of a decree, where the plain- 
tiff s claim is based on a gift and other titles 
originating with the judgment debtor, held it 
was not sufficient for the plaintiff to make out a 
prtma facie case and leave it for the defendant 
co demonstrate the fraudulent nature of the 
transaction relied on, but that the plaintiff 
must satisfy the Court that there was a genuine 
bona fide transfer of the property in dispute 
from the debtor to the ostensible owner. Ram 

JEE H n W^45 H 4. V ' RAM 8UBB0 CnATTEK - 


o Ooods-Civ. Pro Code, 

S 246— Release — Suit for value of goois— 
Onus— Res judioata.— M to whom C, his judg- 
ment-debtor had made over oertain goads at- 
tached the 3ame in execution of his decree as 
the property of his judgment-debtor, but, on a 
oiaim being preferred to the goods by D, and 
B, under s. 246 of Act VIII 0 f 1859, they 
were ordered to be released from attachment ; 
they remained, however, in the possession of 
MD, and B having sued M to reoover the 
value Oi. the goods, the lower Court hold that 
inasmuch as M, failed to sue withiu a year to 

bet aside the order of the Miscellaneous Depart- 
ment, and to establish his right to take the 
property in satisfaction of hio ae-oree as belong- 
ing to his judgment-debtor, the plaintiff's right 
to it must bo admitted without further enquiry 
or proof, and decreed the claim on the basis of 
tnat oroer aione. Held , in special appeal, that 
tbe defendant was not debarred, by that order 

°F oi limitation, from disputing the 

plaintiff s right to the goods, and that th« 
plaintiffs were bound to prove their right to 
a decree, and that the miscellaneous order was 
net conclusive proof of their right, and still less 
such an adjudication on the question as pre- 

adjudication "f it. Babu MadhO 

Parshad v. Durga Parshad, 7 N.W.P 85. 


(12) Exclusion of oral by documentary eoi- 
dcnce.— On a claim being denied, satisfactory 
proof is required of its genuineness, and the 
ordinary tests of evidence cannot be dispensed 
with, because the parties have had certain busi- 
ness relations. JAWAL Mald and SON v. 

Rajoo Moodaliar, U.B.R 1892—1896, Yol. 
II, 230. 


(13) Suit by defeated claimant under s 283, 
Civ. Pro. Code — When a plaintiff seeks by a suit 
under e. 283, Civ, Pro. Code, to establish hig 
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Burden of proof— continued. 

7. — Claims to property attached.— conoid. 

right t~ prODerty, whioh was attaobed in execu- 
tion after having failed in an attempt to prooure 
the removal of the attachment, the burden of 
proving that be acquired the property in good 
faitb and for consideration lios on him. NARA- 
yan Ganesh Ghatate v. Bhioraj, 2 N L.R. 
87. (6 G.P.L R. 81, 9 C P. L.R. 142, R.) 

Fraud — S. 110, Evidence Aot — See CIV- 
PRO Code, 1P08, 0. XXI, rr. 59. 63, U-B.R. 
1901, 4th Qr., Civ. Pro. p. 8. 

See Civ. Pro. Code, 1909, O. XXI, r. 63, 
17 B. 94. 

Suit by defeated claimant to establish 
right to property attached — Burden of proving 
bona fides and good faith of the transaction — 
See CIV. PRO. CODE, 1908, O. XXI, r. 63, 
9 C.P.L.R. 142. 

8.— Consideration. 

See Consideration. 

(1) — Proof of consideration — Onus. — It is the 
established practice of the Courts in India in 
oases of contract to require proof that consi- 
deration has boen aotually received, according 
to the terms of the contract, and a contraot 
under seal does not of itself, in India, import 
that there was a sufficient consideration for 
the agreement. A plaintiff, however, suing 
to sot aside a security admittedly executed by 
himself, must make out a good prinia facie 
case before the defendants can bo oalled on 
to prove consideration. KALIPRASAD TEWARI 

v. Rajah Sahib v. Prabad sen, 2 B L R. 
PC. 111 = 12 H I. A. 282 = 12 WR.PC. 6. 
[F., 12 W R. F.B. 25; Appr., 8 B.H.O.O. 
1, 31 B. 143 = 9 Bom. L.R. 65; R,, 12 M. 

I. A. 343, 8 B.L.R. 26, 2 B. 273. J 

(2) — Consideration, roant of— Onus of proof, 
— Where, in a suit by tbo indorsee of a hundi 
against his immediato indorser, the defondant 
pleads want of consideration, the onus is on 
him to prove his plea. GOVIND RAM MAR- 

wari v. Mantora Sahoo, 1 C L.R. 429. 

(3) — Redemption — Suit by assign* c of equity 
of redemption— Burden of proof as to receipt 
of consideration. — In a suit for redemption by 
the assignees of the equity of redemption, the 
onns of proving that the mortgagor did not 
in faot reoeivo the moneys which he acknow- 
ledged by his execution of the mortgage-deed 
to have received, is prima facie on the plain- 
tiffs. Muhammad Allahyar Khan v. 
Muhammad Samiuddin Khan, A.W.N. 
1887, 243. 

See CONSIDERATION, 80 P R. 1868. 

Of non-receipt of consideration for a oompul- 
sorily registrable registered dood— See EVI- 
DENCE — Miscellaneous, 8 P.W.R. 1907. 

Bond reoifcing reooipt of consideration— 
Subsequent denial of consideration — See EVI- 
DENCE AOT, 1872, s, 102, 27 A. 71 = 1 0.L, 

J. 423. 


Burden of proof— continued. 

9. — Contribution. 

See CONTRIBUTION, SUITS FOR. 

(1) — Suit for contribution — Payment of 
Government revenue by one co-sharer— Onus. — 

In a suit for contribution by one co-sharer for 
recovery of excess payments of Government 
revenue made on behalf of other oo-eharers to 
save the estate from sale, the onus was held to 
be on the plaintiff to prove their shares and the 
amount of revenue payable thereon, AGHOREE 

Ram sahoy v. ramobee Sahoo, W.R. 1864, 
309. 

(2) — Suit for contribution of Government 
revenue — Plea of previous payment to plaintiff 
— Burden of proof . - In a suit for contribution 
for money admittedly paid by plaintiff into the 
Government Treasury , on aooount of defendants’ 
share of the revenue, where defendants plead 
previous payment to the plaintiff, the onus of 
proving suoh payment lay upon the defendants. 
MOHADEO MlSSER v. LAHOREE MlSSER, 24 
W.R. 230. 

(3) — Suit betiveen judgment- debtors for 
money paid for satisfying decree— Right to pos- 
session — Onus. — Where, in a suit between 
judgment-debtors to recover money alleged to 
have been paid in satisfaction of decrees obtain- 
ed against them by J, who had been wrong- 
fully kept from enjoying his share of the 
property, B answers that he entered in to pos- 
session as plaintiff’s mortgagee, and plaintiff 
maintains that the right of possession termina- 
ted before the origin of J’s claim, the burden 
was held to lie on A to prove that it so 
determined. AFZUL IvHAN v. BAHAD00R 

I SINGH, 19 W.R. 136. 

10.— Cuitom. 

See Custom. 

See Customs— Punjab. 

(1) — Suit for maintenance— Custom — Onu9 
on whom lies . — In a suit by a late Raja’s 
brother for maintenance, where it was pleaded 
that plaintiff's allowance must bo diminished, 
beoauso ho was no longor the ruling Raja’a 
brother, held, that it was for the defendant to 
provo a custom entitling him to diminish the 
allowance heretofore onjoyed in right of plain- 
tiff’s position in the family. RAJAH MOKOND 

narain Deb v. Mooralee Mohan baboo, 
6 W.R. 91. 

(2) — Family custom — Burdcyi of proof— Strict 
proof.— A special family custom involving a 
departure from the ordinary Hindu Law should 
ho properly proved by tho person Retting it up* 
Garurudhwaja PERSHAD v. SAPARANDH- 
WAJA PERSHAD SINGH, 5 C.W.N. 83 = 27 I.A. 
238 = 23 A. 37, P.C. 

(3) — Custom opposed to Hindu Law, Burdefi 
of proof as to* — A oustom opposed to the ordi- 
nary Hindu Law must be proved by those who 
assert it. When, however suoh exceptional 
oustom has been proved or admitted as binding 
on a partioolar section of the oommonity, it 
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Burden of proof— continued. 

10.— Custom — continued 

neoeasary for those who rely oil it a3 against 
an individual member of that section to show 
that suoh member has not, by his own personal 
action, excluded himself from its operation. 
Therefore apart from the general principles 
that a plaintiff must establish the grounds of 
his olaim, it 6eems rea onable to require proof 
that individual members are liable on personal 
grounds to be exoluded from the operation of a 
law or oustom which regulates the section to 
which they still profess to belong. GlTABAl v. 
SHIVBAKAS, 5 Bom. L.R. 318. 

(4) — Custom overriding general law — Onus 
probandi. — A custom alleged to exist overriding 
the general law should be proved by those who 
invoke it in their favour. MUSST. LATTI 

Begam v. nawab Mahomed azmat ali 
Khan, 13 P R. 1873. [R., 114 P.R. 1883; D. t 

71 P.R- 1879.] 

(5) — Hindu Jat — Customary right of repre- 

sentation — Collateral and lineal succession. — A 
Hindu Jat of the Umballa District who alleges 
a customary right of representation, extending 
to collateral as well as to lineal succession, 
need not give evidence in proof of such a 
custom. Chanda v. Mussammat Gujar, 91 
P.R. 1879. [R., 140 P.R. 1909.] 

(6) — Pagvand and Chundavand — Inheritance , 
General custom as to — Bur dm of proof. —The 
general custom as to inheritance is pagvand, 
that is, per capita, and not chundavand, that 

is, per stirpes . A party therefore, who alleges 
the special custom of chundavand must prove ; 

it. If not, the general custom of pagvand 

applies. DH^YAN CHAND v. MEHTAB SINGH, 
101 P R. 1879. [R., 125 P.R. 1884, 14 P.R. 

1909, 148 P.R. 190S.] 

(7) — collaterals excluding daughters — 

Burden of proving custom. — According to the 
customary rule among the Punjabi Hindus, 
the near male collaterals of the propositus 
oxolude his daughters and their sons. There- 
fore, the burden of proving that, by ouetom, 
daughters and their sons suoceed in preference 
to nephews lic3 on him who sets up suoh 
oustom PREM SINGH v. MUSSAMMAT 
CHANDI, 150 P.R. 1879. [R., 9 P.R- 1884, 

108 P.R. 1888.] 

(§)— Inheritance— Special family custom.— 

It is inoum'oeut on a person relying upon a 
speoial family oustom, such as that only one 
3 on of the last own^r, viz., the fittest or the 
oldest, suooeeds to the whole estate, the others 
getting only maintenance, to establish regard- 
ing such custom that it was ancient, invariable 
and df finite A ARIF KHAN V, AMIR KHAN, 

83 P.R. 1901. 

(9) — Onus probandi — Custom — Alienation by 
occupancy tenant — Right of his collateral to set 
aside alienation . — When a collateral of an 
oooupanoy tenant seeks to restrain an aliena- 
tion by that tenant, as to which the landlord 
has stood completely aside, it lies upon suoh 

0. II— 39 


Burden of proof— continued, 

10. — Custom— continued . 

collateral to prove that a oustom exists under 
whioh he is entitle to do so. FAIZ BAKHSH 
v. DITTA, 113 P.L R. 1901 == 113 P.R. 1901. [R., 
98 P.R. 1907, 38 P. R. 1909 = 60 P.W.R, 
1907 ] 

(10; — Childless proprietor's right to alienate 
ancestral immoveable property— Q ous probandi. 
— A childless proprietor’s customary right to 
alienate anoestral immovetble property in 
favour of some of his collaterals while other 
collaterals of equal decree exist must be proved 
by the person asserting the existence of such 
custom. Amir v. Mussamut ZOBO, 42 P. 
R. 1902. [R., 35 P.R. 1907, 92 P.R. 1904, 1 P. 
R. 1907 = 31 P.W.R 1907 ; F., 35 P.R. 1902.] 

(ID —Custom whereby widow claims hus • 
band's entire estate absolutely —Burden of proof. 

A speoial family oustom under which a widow 
olaims the entire estate of her husband as 
absolute owner with full power of alienation 
must be established by the person relying on 
auoh a custom. MUHAMMAD ANWAR UL- 

Haq v. Habib-ul Rahman, 74 P.R, 1902. 
[F., 54 P.R. 1903, 19 P.R, 1905.] 

. fl2)— Mortgage— Authority of mortgagor to 
impose any e isement on the property mortgaged 
whereby the security is rendered in sufficient — 
Validity of such act — Burden of proof . — It is 
incompetent to a mortgagor in possession with- 
out the oonsent of the mortgagee, to do any 
act likely to prove destructive or permanently 
injurious to the mortgaged property. The 
validity of Quoh an act, and the non deteriora- 
tion of the security thereby must be proved by 
the mortgagor or bis representative in interest. 

Mussammat Bhagwan Devi v. bunyadi 

KHANAM, 85 P.R. 1902. 

(13) — Persons not entirely depending on land 
for support Custom as to alienation governing 
such persons, burden of proof as to.— Persons 
who do not depend entirely on the land for 
their support will not to presumed to bo subject 
to the general customs of the Punjab, the burden 
of proof therefore, that suoh persons are in 
matters of alionations or successions, governed 
by custom must be discharged by the party 
making such allegations. MOTI RAM v, SANT 
RAM, 103 P.R. 1902. [R , 51 P.R. 1903 = 174 P. 
L.R. 1903, 63 P.R. 1910, 54 P.R. 1906, 94 P 
R. 1907. 

(141 — Setting up custom at variance with 
ordinary law — 'The burden of proof is on the 
pany setting up a custom at varianoe with the 
law of the community t.o which he belongs. 
MT. RUPA v. MOHANLAL, 9 C.P L.R. 47. [R. 

16 C. P.L R. 99.] 

(15) — Proof of custom not embodied in wajib- 
nl-arz. —If a malguzar relies upon a custom, 
which is oot embodied in the ourrent wajib-ul- 
arz, the bu r den of proving such oustom is on 
him. BHaYALAL V. CHUNNILAL MARWARI. 
16 C.P L R 81. 

See BETROTHAL, 132 P.R. 1888. 

See CUSTOM, 5 B. 482, 2 Agra 120, 
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Burden of proof— continued 

10 — Custom — continued. 

See Custom — Punjab — General, 23P.R. 
1897. 

See Custom— Punjab— Adoption, 22 p. 

R. 1884, 27 P.R. 1884, 130 P.R. 1884, 35 P. 
R. 1885, 85 P.R. 1886, 58 P.R. 1895, 33 P. 
R. 1900. 

See Custom— Punjab — Alienation, 2 
P.R 3881, 26 P.R. 1885. 107 P.R. 1885,7 
P.R. 1886, 6 P.R. 1902 = P.L.R, 1901. p. 154, 
103 P.R. 1902. 

Gift of occupancy right by childless occu- 
pancy tenaut to nephews in presence of brother 
— Burden of proof — Custom— See CUSTOM — 
PUNJUB— ALIENATION, 12 P.R. 1904. 

As to Khalries being governed by Custom- 
ary law of agricultural tribes— See CUSTOM 
—PUNJUB— ALIENATION, 12 P.R. 1906=103 
P.L.R. 1906. 

Tho burden of proving that certain parties 
are governed by the agriouitural custom of 
the Punjab is on the party who alleges it — 

See Custom — Punjab— alienation, 79 P. 
R. 1909 = 126 P.L.R. 1909 = 127 P.W.R. 1909 
= 3 Ind. Cas. 603. 

Sale of anoestral land to pay off debt really 
due— Onus of proving immoral nature of the 
debts — Sec CUSTOM — PUNJAB —ALIENATION, 
55 P.R. 1908 = 105 P.W.R, 1908. 

See Custom— Punjab— Cesses, 49 p R. 

1879. 


In matter of titlo to sucoeod to roligious 
institutions — See CUSTOMS — PUNJAB— IN- 
HERITANCE, 143 P.L.R. 1906. 


Eurden of proof regarding alleged customs 
among Chima Jats of Deska Tahsil of 8ailkn, 
that adopted son can succeed collaterally in 
his adoptive father’s family — See CUSTOM - 

Punjab- Inheritance, 67 P.L.R. 1908 = 

50 P.R. 1903 = 104 P.W.R. 1908. 


Persons sotting up custom opposed to per- 
sonal law must prove that custom — See CUS- 
TOM— PUNJAB— INHERITANCE, 86 P.R. 1908 
= 146 P.W.R. 1903. 


i 


See Custom — Punjab - Inheritance 

101 P.R. 1879, 150 P.R. 1879, 77 P.R. 1881* 
149 P.R. 1888, 74 P.R. 1902. 


Tho onus of proving that a particular form 
of vicinage gives a preferential right of pre- 
emption rests on tho porson asserting it 

See Custom -Punjab-Pre-emption 67 p 

R. 1906 = 88 P.L.R. 1907. 


See Custom— Punjab — Pre-emption 17 

P.R. 1903. * # 

Of a special ouetom inconsistent with 
ordinary rules of inheritance — See CUSTOM 

Punjab— Miscellaneous, 18 p r. iynR= 

124 P.L.R. 1906. 


See Evidence act, 1872, se. 32. 49 60 
23 A. 37, P.O.o.27 I.A. 238 = 5 O.W.N. 33.’ ' 


Burden of proof— continued, 

■ 10, — Custom — concluded . 

See Hindu Law— Adoption, 10 B.H C, 

241, 

Custom at variance with Hindu Law- 
Burden of proof — See HINDU Law -CUSTOM 
3 E. 34, 

Evidence of family or local custom— Onus 
of defendant — See HINDU LAW— CUSTOM 4 
B. 494, P.C. =7 C.L.R. 1 =7 I.A. 162. 

See Hindu Law— Inheritance, 29 C. 828 

P.C. = 29 I.A. 78 = 7 C.W.N. 57 = 178 PR 
1902. 

As to custom invalidating marriage of 
Rajput with Khatrani woman — See HINDU 
Law— Marriage, 64 P.L.R. 1903 = 72 P.R 
1908 = 47 P.W.R. 1903. 

Sec Injunction— special Cases. 3 B 

232. 

Khoja Mahomedans — Presumptions and 
rules of Hindu Law applicable— Son entitled to 
sue father for partition— Burden of proving, 
custom to contrary— See KHOJA MaHOME- 
DANS, 12 B. 280. 


—11. — Debtor and Creditor. 

See Debtor and Creditor. 






7 * * j 

Interest Onus of proof . — When a debtor pleads 
tendor of payment as a ground for not being 
saddled with interest, it is for him to prove 
suoh tendor. RANEE SHURUT SOONDUREE 

debi a v. The Collector of Mymensing. 

5 W.R. Act X, Rul. 69. 


(2) Creditor agreeing to an arrangement 
releasing certain partners of the debtor firm— 
But den of proof of su:h agreement l ies on those 
pariyicrs. Tho burden of proof that a creditor 
by agreeiug to an arrangement whereby a firm 
indebted to him conveyed to two of tho partners 
thereof certain property in trust to pay off his 
and certain other debts, thereby released the 
rem lining members of tho partnership lies 
upon tho parties who wero originally liable to 
suoh creditor. IvALAlKHAN v. MaDHO PER- 
SHAD, 3 N.V/.P. 129. 

(3) Debt proved or admitted — Payment, 
proof of. If a debt is proved or admitted, the 
burden of proving payment lies on the debtor. 

Mobaiuk Khan v. sewa Ram, 35 P.R. 1867, 

(4) Deceased Hindu's creditor suing his soft 
— Burden of proving nature of debt. — In a suit 
by a creditor agaiusi the son of a deoe» 9 ed 
Hiudu, it oaunot be laid down as a general 
rule that the burdeu of proving the nature o! 
tho debt lies absolutely either on the oreditor or 

on tho son. MAMRAJ v. MUSSAMMAT BALASO, 

16 P R. 1878. 

(5) Suit 071 bond — Plea of absence of con- 
st ieratwn~ Admission of plaintiff as to difference 
of consideration — Shiftvig of burden . — Where 
in a suit on a bond, the defendant pleaded want 
of consideration, held, he was not relieved ot 
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Burden of proof — oontinued. 

11. — Debtor and creditor-— concluded. 

the obligation of establishing his case by the 
fact of an admission of the plaintiff that the 
aotual consideration was different from that 
described in the bond. LAL SINGH v. CHAIT- 
RAM, 15 CP.L.R. 24. (3 A. 824, D,\ 3 B. 159, 

22 A. 370, R.) 

See Limitation act, 1909, ss. 4, 5, 29, 
cl. (1) (b), L B.R. 1872 — 1892, 338. 

12. — Declaration of Title. 

See Declaratory decree, Suit foe- 
declaration of title. 

(\)— Evidence— Suit for declaration of title. 
— Where a plaintiff seeks to be declared the 
proprietor of land, he must make out that title 
affirmatively. He is m the same position as 
any other plaintiff and must make out his case. 
He must show that he is in possession and that 
his possession has been as owner. RASSONADA 
KAYAR v. SITHARAMA PlLLAI, 2 M.H.C. 171. 
[Cons., 6 B. 215; R. t 20 B. 798.] 

(2) — Title— Evidence. — A plaintiff must suo- 
oeed, if at all, upon the strength of his own 
title and not by the infirmity of his opponents. 

Rahumtulla Sahib v. Mahommed akbar 
Sahib, 8 M H.C. 63. 

(3) — Plaintiff to rely on strength of title — Ad- 
versary’s weakness useless • — The plaintiff in a 
suit for immoveable property must rely on the 
strength of his own title and not take advan- 
tage of the weakness of his adversary. FUTTEH 
KHAN v. BADAM, 71 P.R. 1866; and MEGA v. 
8UDDA Ram, 66 P.R. 1867. 

(4) — Suit for declaration of plaintiff's rever- 
sionary title — Cancellation of sale-deed . — In a 
suit for declaration of plaintiff’s reversionary 
title as heir to his uncle’s property and for the 
reversal of a deed of sale from that uncle set up 
by defendant, the onus was held to be on the 
defendant. BlJKUNT NATH ROY v. GRISH 
CHUNDER MOOKERJEE, 15 W.R. 96. 

(5) — Suit for possession — Intervenor. — Where, 
in a suit for confirmation of possession and 
declaration of title, the prinoipal defendants 
admit plaintiff’s title, but a vendee from suoh 
defendants intervenes and claims the property 
alleging that ho is in possession, held that the 
intervenor cannot question the plaintiff’s pos- 
session and tide until at least he (intervenor) 
could show possession. BALLA RAM SUHAE 

Singh v. Lalla Ojoodhya pershad, 5 W. 
R. 233. 

(6) Party in possession of document— Plain- 
tiff proving prima facie case. — Where the plain- 
tiff could not produce the document on which 
he relies, owing to the fact that he was not a 
party to it, and oould not, from the circum- 
stances of the case, have obtained possession of 
the document or of a copy of it, while the same 
circumstances would lead to the inference that 
the defendants ought to be in possession of it, 
then, it would be enough for the plaintiff to 
make out a prima facie oaee so as to throw 


Burden of proof— oontinued. 

12.— Declaration of Title— continued. 

upon the defendants the burden of proving the 
dooument by primary evidence, or by second- 
ary evidence on properly accounting for its non- 
production. Ram Prasad v. Raghunandan 
Prasad, 7 A. 738-A.W.N. 1885, 160. (3 1 

A. 85, R.) 

(7) Claim under will — Proof.— Persons rely- 
ing upon a will for their tide must establish by 
the most satisfactory evidence, a fortiori in the 
oase of a will alleged to have been exeouted by 
a pardanashin lady, not only that the deceased 
executed the will, but that he or she executed 
it with full knowledge of its effect and that he 
or she was not induced to execute it by the 
exercise of any undue influence. 8YAD 

Muhammad Khan v. 8yad Badr-ud-din, 
149 P.R. 1882. [D., 107 P.R. 1906.] 

(8) Gift of share in village— Right to sbami- 

lat.— In the absence in a ceed of girt of a share 
in a village of an express statement of the 
donee’s right to shamilat in the village, the 
burden of showing that the deed carries with 
it, as accessory thereto, a right to a proportion- 
ate share of shamilat lies on the person who 
asserts the same. F.AZAL SHAH v. SlEANDAR 
ALI, 119 P.R. 1894. (65 P.R, 1889, 239 P.R. 

1890 and 1399 of 1890 (unreported, R.) [F 
113 P.R, 1900,] 

(9) — Evidence— Displacement of legal title. 

A person, who seeks to bar one who is prima 
facie the legal owner, by evidenoeof ratification 
or of facts oogent enough to prove one not a 
formal, to be a substantial party, must make 
aud prove such a oase, for, he is one who seeks 
to displace a legal title. Rajan v. BASUVA 
CHETTI, 2 M.H C. 428, 

(10 ) — Impeachment of sale-deed as colourable 
transaction— Onus of vroof as to want of con- 
sideration— Prima facie evidence — Shifting of 
burden — Indebtedness of vendor at time of sale . — 
Where the plaintiff impeaches a sale-deed on 
the ground that the consideration therefor did 
not pass, the burden lies in the first instance on 
the plaintiffs to prove want of consideration. 

If he suooeeds in establishing a good prima facie 
case, the burden is shifted on to the shoulders 
of the defendant to prove the passing of the 
consideration and to rebut the evidence on the 
plaintiff’s side satisfactorily. Once the sale- 
deed is declared a colourable transaction and of 
no effect, the whole case is practically deoided 
and it i9 not material to show how deeply 
indebted the vendor was at the time of the 
pretended sale or whether his indebtedness was 
known to the vendee. ESHWAR PATEL v 
Dada Patel, 4 C.P.L.R. 179. 

(11 ) — Suit by defeated claimant to establish 
his right to property attached in execution . — 

Where the plaintiff, a purchaser, seeks to 
establish his right to property, which was 
attached in execution proceedings as that of a 
judgment-debtor, after having failed in an 
attempt to procure the removal of the attach- 
ment in the course of those proceedings, the 
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Burden of proof— continued. 

12. —Declaration of Title— concluded. 

burden of proof lies upon the plaintiff and he 
must prove the payment of the purohase-money 
and possession of the property sinoe the trans- 
fer to him. DAJJBA PATEL v. DINaNATH. 6 
C P L R. 81. (12 B. 270, R.) [R., 2 N.L.R. 87, 
13 C.P.L.R. 69 ; Affirm., 9 C P.L.R. 142.] 

(12) — Onus probandi — Claim to get declara- 
tion that defendant's name has been entered 
in Revenue papers by mistake . — Held , that the 
onus of proving that the plaintiS is in separate 
exclusive possession of certain land, and that 
defendant’6 name has been wrongly entered in 
the Revenue papers as its joint owner lies on 
the latter. BHOLA v. Brij Ladl, 27 P.W.R. 
1912. 

Disposal of olaim to attaohed property other- 
wise than on merits — 8uit by defeated claimant 
for declaration of title — Burden of proof — See 
CIV. Pro. Code, 1908. 0. XXI, rr. 60 to 63, 
13 C.P.L.R. 69. 

13. — Decrees and deeds, Suits relating to. 

See Decree. 

See Deed. 

(1) — Purchase lite pendente — Judgment in 
suit, effect of — Actual possessor impugning decree 
giving formal possession — Onus on impugner. — 
A party purchasing the right, title, and interest 
of another during the pendenoy of a suit against 
that other, is bound by the judgment in that 
suit. Where a decree in execution of which 
formal possession has been obtained is impugned 
by the party in actual possession as fraudulent 
and collusive, the onus lies on the impugnor 
to prove their allegation. RABIA KHANUM v. 
Mr. J, P. WISE, 23 W.R. 329. 

(2) — Misjoinder— Civ. Pro. Code, 1859. s. 9 
— Burden of proof in suit for declaration of 
falsity of document — A lower appellate Court 
trying together two suits turning on entirely 
separate dccuments. it reverses the procedure 
indicated in s. 9, Act VIII of 1859. In a suit 
for a declaration that a dooument propounded 
by the defendant was false, the plaintiff has the 
burden of proving that allegation. Ram 
N lDHEE KOONDOO v. GOLUCIv CHUNDER 
MOSHANTO, 11 W.R. 280. 

(3) — Relationship between parties to a convey- 
ance P -rchafc-mo'.cy — Registration — Bnua 
fides not prov d.— The relationship between 
parties to a conveyance of property is not 
immaterial where the question is whethor the 
purchase is truo or fraudulent ; and the mere 
handing over of purohase-money before stran- 
gers, and registration, are not sufficient. proo f 
of a bona ft re transaction. Pran KlSHEN Dkb 

v. Lokenath Qing Mojoomdar, 10 W R 

445. 

(4) — Suit to cancel registered document — 
Denial of execution by plaintiff— Onus of proof 
of execution.— Where, in a suit to set aside and 
cancel a registered document, the plaintiff 
oomea forward and danies execution (after an 


Burden of proof— continued 

13.— Decreet and deeds. Suits relating 

to.— continued. 

ineffectual denial of execution before the 
Registrar), the burden of proving its execution 
and genuineness is prooerly placed upou the 
defendant. MOHlAlA CHUNDER DHUB v. 
JUGAD KlSHORE BHUTTACHARJI, 7 C. 786 
= 9 C.L.R. 471. (10 W.R. 329, 8 B.L.R, 

App. 26, Diss.) 

(5)— Order finding deed not genuine— Suit to 
set aside — Bona fido proof. — In a suit to set 
aside an order of the Small Cause Court in 
whioh that Court had held that a oertain 
kcbalah was mala fide, the onus is on the plain- 
tiff that it was executed bona fide. lSHAN 
CHANDRA DAS v. RUKIMUDDIN SOWDAGAB 

2 B L.R. A.C. 326, Note-10 W.R, 412. [D ' 

2 B.L.R. A.C. 326.] 

{6)— Duress.— The Sudder Dewany Adawlut 
having refused to set aside a deed of rasmamah 
for compromising an appeal then pending from 
that Court to the King in Council, on the 
ground that it was obtained by fraud and • 
duress : held, on appeal, by the Judicial Com- 
mittee, that the onus of proving euoh fraud and 
duress lay upon the appellant, in proceeding 
upou his petition in the Court below ; and their 
Lordships being satisfied that full opportunity 
for suoh proof had been afforded him, confirmed 
the judgment of the Sudder Court , but, under 
the oiroumsiances, without oosts. MOTEE 
LALOPUDHIYa V. Juggurnath Gurg, 8 W, 
R. 25, P.C. = l M 1 A. 1 = 1 Suther. 4S = lSar. 
88. 

(7) — Sale bona fido — Burden of proof,— 
Where, after the attachment of the right, title 
and interest of the judgment-debtor in oertain 
property, the plaintiff preferred a claim under 
conveyances from the judgment-debtor, and it 
was rejected and the property sold, the judg- 
ment-oreditor purchasing the same at the 
auction, and soiling it to the defendant, who 
ousted the plaintiff, who thereupon sued to 
recover possession, held, that the onus was not 
entirely on the plaintiff to prove the bona fides 
of the sale, but that the ovidence adduced by 
the defendant should be examined aleo. 8BI- 

mati Debi v. Madan Mohan Singh, 2 B.L. 
R.A.C. 826. (2 B.L.R A.C. 326, Not. D.) 

(8) — Possession claimed under hibba— Pre- 
sumption of fraud— Duty of Court,— Where the 
opposite party claims possession, under an 
alleged hibba, of property asserted by decree- 
holder to belong to his judgment'debtor, and 
plaintiff’s evideuce raises presumption of fraud, 
the Court should go on to the evidenoe on the 
other side. KaDUMBINEE DOSSIA V. UNNO- 
POORNA DAYE, 14 W.R. 289. 

(9) — Ilcba alleged to be a collusive deed of 
transfer of properly — Onus probandi. — Where 
the authenticity aud bona /ides of a heba ate 
impugned, on the ground that, at the time the 
instrument was exeouted, the executants were 
in a state of indebtedness, and the registration 
was delayed until the making of oertain deoreea 
against them, held that the partiesi whoee 


617 


THE ALL INDIA DIGEST. 


618 


Burden of proof— continued. 

13. — Decrees and deeds, Saits relating to 

— continued. 

intention was questioned, were bound to give 
evidence of a satisfactory kind showing that 
this extremely suspicious transaction was bona 
■fide intended to convey the property. CHUNDER 
NARAIN 8EN V. AMIRTO LALL SEN, 24 W.R. 
292. 

(10) — Allegation of want of bona tides of trust 
deed. — Where it i3 found on the faoe of a deed 
oreating a trust that the transaction is bona fide % 
it is for the creditors who impugn the bona fide 
nature of the trust to prove their plea. 

Kasheshuree Dassee v. Krishna Kami- 
nee DEBIA, 2 Hay 537. 

(11) — Fraud in byc—Mokasa set up by judg- 
ment-debtor - Motive male ow for fraud -Onus 
as to bona tides of de:d. — Where plaintiB starts 
a prima facie case by alleging that the byc- 
onokasa set up by judgment-debtor’s wife, was 
executed in fraud of creditors, and showing a 
sufficient motive for the fraud, the onus was 
held to have shifted to the defendant who was 
bound to prove the bona fide s of the deed. 

Gowhur ali Khan v. Mussamut Sakhee- 

NA KHANUM, 3 W.R. 907. 

(12) — Possessory suit — Fraud. — A plaintiff in 
possession for seven years sinoe her husband’s 
death ought not to be disposse.=sed on the ground 
of a fraudulent deed to whioh her husband and 
the defendant were parties years previously, to 
whioh she was no party. ECHAMOYEE v. 
HURO SOONDUREE DASSEE, 12 W.R. 153. 
(3 W.R, 221, R.) 

( 13 ) — Decree prejudicial to reversioners — 
Allegation of fraud— Burden of proof.— Where 
the reversionary heir of a former proprietor 
sues for land in the possession of a third party, 
who obtained it by purchase at a sale in exe- 
cution of a decree on a bond, both bond and 
decree being alleged to be fraudulent the burden 
was held to lie on plaintiff to prove that decree 
was obtained fraudulently. GRESH CHUNDER 
OHATTERJEE V. MOHESH CHUNDER NYA- 
LUNKAR, 10 W.R. 173. 

(U)— Brother in joint family— Transfer of 
his interest to his brothers to attachment but after 
decree. — Bona fides — Onus.— Where one brother 
of a joint undivided family transferred his 
interest in the joint property to the other 
brothers after a decree had been passed against 
him, although before attachment, held that, 
when a question arose, the onus was on those 
brothers to prove the bona fides of the trans- 
action. BROJO LALL 8ANDYAL V. BHOBOO 
Unnoda PERSHAD BANNERJEE, 17 W.R. 
499. 

(15) — Suit by judgment- debtor — Allegation of 
fraud. — Where plaintiff, on her rights and 
interests being put up for sale in execution of a 
deoree, alleges that the decree is fraudulent and 
collusive and that no notice had been served on 
her, held that the plaintiff was bound to prove 
her oase, and that it was not inoumbent on the 


Burden of proof— continued. 

18. — Decrees and deeds, 8uits relating to 

— continued. 

defendant to prove that the decree passed by a 
competent Court wa3 not collusive or that the 
notice had been actually served. MOHIMA 
CHUNDER MULLICK V. BURODA SOONDUREE 

DOSSEE, 12 W.R. 147. 

(16) — Suit for declaration that pottah is false 
— Prima faoie case — Onus on defendant. 
— A plaintiff suiag for a declaration that 
defendant’s pottah is false must make out a 
prima facie oase before the onus oan be thrown 
on defendant to prove the genuineness of his 
pottah. JOY CHUNDER TUPPADAR V. RAM 
CHURN DOSS, 13 W.R. 117. 

(17) — Suit by Mahomedan widow for share of 
husband's property — Tumhknamah — Proof . — 
Where a Mahomedan widow Bues the brother 
of her deceased husband for her share of the 
husband’s property, and where the defendant 
sets up a tumlikoamah by whioh the deoeased 
conveyed away the property to defendant’s son, 
the burden of proof lay on the defendant. 

Saduk ali Khan v. Bibee pearee, 9 W. 

R. 142. 

(18) — Voluntary settlement deed — Suit to set 
aside deed — Burden of proof of settler's know- 
ledge as to effect of settlement and its finality . — 
In a suit by a settler to set aside a voluntary 
deed of settlement, where there were circum- 
stances to show that the settler had no know- 
ledge of the legal effeot of executing suoh a 
settlement deed, held teat the burden of prov- 
ing that the settler understood the effeot of the 
settlement and its finality was on the defendant; 
and as the burden was not discharged, the 
plaintiff should eucoeed and the settlement 
could not consequently stand. ( Anderson v. 
Elsworth, 3 Giff 154 ; Forshaw v. Welsby. 30 
Beav. 243 ; Wollaston v. Tribe t L.R. 9 Eq. 44, 
R.) M gave instructions to the defendants for 
the trust deed in question, which without con- 
taining a power of revocation settled Rs. 30.000, 
— the bulk of his property — upon the defendants 
as trustees, to perform hia funeral ceremonies, 
and to carry out certain religious directions and 
observances, aud to pay an annuity of Rs. 25 to 
his sister and a similar annuity to another 
person ; and with the residue to found a 
Sanskrit class. Provision was to be made also 
for payment of Rs. 100 during the life-time of 
the settler for his maintenance and expenses or 
suoh larger sum as he might require for suoh 
purposes ; but in other respects, it was not 
to oome into operation until after his death. 
The defendants had a considerable influence 
over the mind of M, who was their family 
priest and who always relied upon them for 
advice in all worldly matters. The settlement 
deed was prepared and exeouted in the terms 
mentioned above. The evidenoe established 
that the actual provisions of the deed were ex- 
plained to the settler, that the settlor was of 
sound mind, though of weak health, but also 
that the legal effect of the deed whioh was to 
give him an annuity out of his own property 
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13.— Decrees and deeds, Suits relating to 
— continued . 

during his life-time, and irrevocably to deter- 
mine the disposition of that property after his 
death, was not explained to him at any time by 
any one. Shortly after the execution of the 
settlement deed, tho settler becime dissatisfied 
with what he had done and excouted a Will by 
which he left the Rs. 30,000 to his sister. He 
*1*0 iaetruofcioos and a power-of-abbomey 

under which this suit to sot aside the said 
settlement deed was filed. He died subse- 
quentlv to the filing of the suit, and his sister 
and executrix became the plaintiff. The plaint 
prayed that the said deed should be set aside on 
the ground of undue influence, etc. Held that 
the deed must be set aside on the ground that 
he oircumstanoes of the oaso threw upon tho 
defendants the burden of proving that M, the 

settler, understood the effeot of the settlement 

ana its unajicy ; and thab they having failed to 
do so the deed in question mu^c be set asido, 

?n AI n 10 rY RI V ‘ Narond \S CALLIAND.AS, 
15 B. 549. [/)., 8 Bom. L.R. 652 = 31 B. 271. J 

(1 9)— Evidence Act (I of 1872', s. Ill — Suit 
for cancellation of instrument— Gif t to spiritual 
adviser- Jmuciarn relationship - Undue injlu- 
enec-Surden of proof .-Where a gift was made 
by the plaintiff, a very old man, in favour of 
the defendant who was his ijuru or spiritual 
adviser, the desire of the plaintiff to secure 
benefits to his soul in tho next world hiving 
been set forth as tho only reason for tho gift — 

TJX f ‘u e °? n0el,ation 01 the deed, it was 
held that the burden rested on tho defendant to 

show that the transaoiiou was made in good 

faith and without undue influence ; and that, 

86. 1890, 

(20)— Gift to persons in a fiduciary relition- 

ship Burden of piovinrj aisence 'of undue 
influence.— A benefit, beinK conferred on a per- 
son standing in a confidential rola'ion towards 
another, every onus is thrown upon the porson 

fidU01a ^ obaraoter towards 
another, of showing oonolusivolv that ho has 

t <ma jUh ' With0ut i»fluono- 

Wm h m n ° r ' Wh,> h * s 8ot0d independently 0 [ 
him. Where an in trumont exeoufed by a 

widow, after setting apart the rental of villages 

boongmg to hor, as her patrimony for 

defraying tho expenses of her and her debased 

husband a tombs, gave to her managing agent 

Who was her sole advisor, the management oi 

the endowment in perpetuity, with the residuo 

oefr ab0ve e xp° n diture, for him- 

«r!nn?n| W * . that , th ' 9 tranB aolion was Within tho 

prmoiple stated above. Wajid Khan v Ewa/ 

J, 11 K r ® 4N ' 18 C. 843 = 18 I. A. 144, P.C. = 8Sar 

46. [B., 80 B, 678 = 8 Bom. L.R, 625,] 

AV ) ~ Burde , n °f proof— Deeds duly executed 

r t 9 a 3 er A d '7 i Wh6n oertaia deeds are duly 
exoouted and duly registered, the burden of 


Burden oi proof— oontinued. 

13.— Decrees and deeds, Suits relating to 
— concluded . 6 

proving that they are not real transactions, lies 
on those who allege the same. SHAM CHAND 
PAL v. PROTAP CHANDRA PAL. 25 C. 78 PC 
— 24 I. A. 186 = 1 C.W.N. 594 = 7 Sar. 217. 

Suit to set aside decree on ground of fraud 
Nature of fraud to be proved— See DECREE 

—General, i n.L.R. 20. 

See Right op suit— General, 6 W.R. 2. 

^.-Documents relating to loans, Suits 

relating to. 

(U—Sttif ior possession— Claim under admit- 
tea pottah — Right of lessee to grant pottah— 
Onus. — la a suit for possession where plaintiff 
claims under a pottah the execution of which 
is not denied by defendant, who contends that 
the locsor had no power to grant it, the burden 
was held to be on tho defendint. RAJAH 

Makoond Narain Deo v. Jonardun Dey 
Burnick. 15 W.R. 208. 

% 

^ Mortgage-deed , possession under.—' 
Where the execution of a mortgage-deed was 
admitted and long possession of tho mortgagee 
under that dooree was established, held that 
the onus of proving that the transaction was 
impeachable lay on the porson who impugned 
it and denied that the money whioh was con- 
sideration for its execution was paid. HUR- 

? AUL Singh v. Musst. Zahoorun, 2 Agra 

_ burden of proof — Mortgage-deed — Act 
111 of 1S77 (Registration I, ss. 59, 60 -Evi- 
dence. A suit was brought by a mortgagee 
upon a mortgago by conditional sale for pay- 
ment of tho mortgage-debt cr in default for 
oreolosure. One of tbo defendants, who was 
not one of the mortgagee?, but, a purobaser at 
auction-sale under a R*ni Court decree, filed a 
written statement in whioh she pleaded that 
the plaintiff's deed was executed by tho mort- 
Ragor, who was a near relation of his, ficti- 
tiously aud oollusively and without oonsidera- 
lon. Held that the more production of the 
deed of mortgago which had been thus ques- 
tioned and the fact that tho deed of mortgage 
contained an endorsement certificate by the 
Registrar in the usual manner under s. 59 of 
of III of 1877, were not suffioient to shift the 
burdeu of proof on to tho defendant. MANO- 

a A ,w ., INGH v 8UM1RTA KUAR, 17 A. 428- 

l 898, 93 ‘ 6 C L J - 659 = 3 M.L. 

T. 38, 5 0.C. 18, 5 0.LJ. 653.] 

(4) Part of consideration paid at lime of exe- 
cution and part before - 1 Resumption -Positive 
hi cnee. Where a part of the consideration* 
money has been paid before, and the remain- 
der at the timo of the exeoutiou of a deed, 
there i 8 more than a presumption that the 
whole consideration has passed. DOMUN 

SINGH V. BHUGaOBUTTY DEBRA, 8 W.R, 

2 16. 

(5) — Suit on alleged mortgage against bon* 
nde purchaser Onus of proof of execution of 
oo)id and bona fides of transaction . — Where, in 
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Burden of proof— continued. 

14.— Documents relating to loans. Suits 

relating to — continued. 

a suit on an alleged mortgage against a bona fide 
purchaser for value, the genuineness of the 
transaction is questioned, the plaintiff )s bound 
to prove prim a facie both the due execution of 
the bond and the bona fide s of the transaction 
and the defendant need not give affirmative 
evidence of fraud. BRAJESHWARE PESHAKar 
v. BUDHANUDDI, 6 0.^287 = 7 CL R 6. [R. 

and Ex pi, 5 C.L.J. 653 ; R., 6 C.L.J. 659 = 3 
M.L.T, 38.] 

(6) — Proof of execution and consideration— 
Suit on bond . — In a suit on a bond, the plaintiff 
is entitled to recover upon showing that it was 
executed by the defendant. The onus lies on 
the defeudant of showing the want of consider- 
ation. JUGGUT CHUNDER CHOWDHRY v. 
BHUGWAN CHUNDER FUTTEIIDUR, Marsh 
27 = 1 Hay 57 = 1 Ind. Jur. 0.8. 67. See also 
Kurufool Kooer v. rajkalee Kooer, 
17 W.R. 439. 

(7) — Actual right of passing of money -Mode 
of proving payment of consideration. — Actual 
sight of r.he passing of the money is not the 
only mode of proving payment of the considera- 
tion fora bond. MUSSaMAT IvURUFOOL KOOER 

v. Mussamut Rajkalee Koer, 17 W.R. 
439. 

(8! — Consideration for bond to be altcays 
proved. — The genuineness and due execution of 
a bond does not dispense with the necessity o' 
proof of consideration therefor. BABOO GHaN- 
SAM 8INGH v. CHUKOUREE SINGH, W.R. 

1864, 197. 

{9)— Exec w ion of bond admitted — Receipt of 
consideration denied -Profits of estate misap- 
2 )ropriated by wrong-doer, suit for — Jur siic- 
tion . — Whore a defendant admi is execution of 
a bond, but denies reoeipt of consideration, the 
onus of proving that consideration passed for 
the bond lies on tho plaintiff. Where a defend- 
ant admits having directed plaintiff to pay 
oertain sums of money due by the de'endant to ■ 


Burden of proof — continued. 

14. — Documents relating to loans, Suits 

relating to — continued. 

Evidenoe Act, and its explanation. Where the 
plaintiff in answer to suoh a defence affirms 
; that he has paid the consideration in full, and 
i9 corroborated by his bocks and witnesses 
(if any), the onus again shifts. The strength 
of the case to be rebutted will depend, how- 
ever, upon the credit to bo given to the testi- 
i tn°uv adduced by the plaintiff as tested by 
; cross-examination, the weight to be attached 
| to his books arising from the manner in which 
; fche y ar Q kept, and the presence, or absence of 
suspicions c rcu instances in connection with 
j them, and upon its inherent probability, 
When, however, these circumstances concur in 
the plaintiff’s favour, a heavy onus is thrown 
upou the defendant which c^o only be met by 
: a perfectly truthful and harmonious statement 
which the Court feels able to rely upon with 
confidence. And in the absence of this, the 
ordinary presumption laid down, in s. 118 of 
the Negotiable Instruments Act must prevail, 
viz., that until tho contrary is proved, the 
presumption shall be made that every negoti- 
able instrument was made for consideration. 

Moti Gulabchand v. Mahomed Mehdi 
Tharia TOPAN. 20 B. 3o7. [F.. 133 P.L.R. 

1901, 5 O.C. 307 ; D. t 9 P.R 1906 = 19 P.L.R. 
1906.1 

(11) Onus of proof — Payment of considera- 
tion Income-tax retains. — Where the exeou* 
tant of a mortgage-deed denies reoeipt of 
consideration in a suit based upon the mort- 
gage, having, however, previously admitted 
reoeipt thereof, before the Registering Officer, 
the burden of proving non-receipt of oonsider- 
a ion would not be shifted on to the plaintiff 
by tho mere circumstance that the plaintiff had 
not moutioned the bond or the interest aooruing 
tuereon in the icoome-tax returns submitted 
by him. A LI KHAN BAHADUR v. INDAR 
PRASHAD 23 C. 950, P.C. = 23 I.A., 92 = 7 Sar. 
63. [R ,27 G. 11 = 3 C. W.N. 660, 5 C.L.J. 653.] 


third parties, the plaintiff must prove such 1 
payments. A suit for profits of certain pro- ! 
perties which have been appropriated by a 
wrong-doer is cognizable by a Civil Court. 

Tekeat roop Mongul Singh v. anund 
Roy, 3 W R, ill. [Appr. % 5 W.R 203; R., 

7 W.R. 441 ] 

(10 ) --Evidence — Loan to young man by 
professional money-lender — Burden of proof— 
Evidence Act ( I of 1872 1 , s. 1 111 — Negotiable 
Instruments Act (XXVI of 1881), s 118. — In 
the case of a suit by a professional money- 
lender against a young man recently come of 
age, the ordinary presumption that a negotiable 
instrument has been executed for value is so 
muoh weakened that the allegation of the 
young man that he has not received full consi- 
deration is sufficient to shift the burden of 
proof, and to throw upon the mooey-lender the 
obligation of satisfying the Court that b6 has 
paid the consideration in full. This is the 
praotioal effect of illustration (c) to s. 114 of the ) 


(12) — Bond — Acknowledgment of receipt of 
cash therein — Proof of advance of part only — 
Onus. — J.q a suit upon a bond containing an 
acknowledgment by the executant of the receipt 
of the whole eum in cash, where it is proved 
that only a part of the sum has been reoeived 
by the defendant, the onus is on the plaintiff to 
prove in some other way the advance alleged 
by him. LALA LAKMI CHAND v. SAYID 

Haidak Shah, 4 C.W N. 82, P.C. [R. t 5 O. 

C. 307.] 

( 1 3) — Evidence — Suit on bond — Amount of debt 
advanced — Shifting of burden on admission of 
execution . — In a suit on a bond the plaintiff has 
to prove the amount of the debt advanced. 
This is done in the first instance by proof of 
execution of the bond. It is then for the 
defendant to give evidence in answer, if he can, 
that the amount advanced was less than the 
sum olaimed by the plaintiff. In the absenoe 
of suoh proof by the defendant, the plaintiff is 
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1^- Documents relating to loans, Suit* 
relating to — continued. 

entitled to a deoree in his favour for the amount 
claimed by him. SlVABAMAIYAR v. SAMU 
A1YAR, 1 M.H.C. 447. 

( 14 ) — -Bond— Recital as to receipt of consider. 
/um-Onus— Where, in a suit upon a boud 
which contained a reoital that the defendant 
had received the consideration, the defendant 
admitted the execution of the bond but denied 
the receipt of consideration, held that the 
reonal in the bond was evidence against the 
defendant;, though not conclusive, and that, if 
he disputed the consideration, the onus lay 
upon him to show that the reoital in the bond 
wmch he had executed was not correct. FULLI 

.o 1 £ assiku di Midha. 4 B l.r. f.b. 54 

rii 12 ?'?; 25 ;^ 8 M,LA * 347t P.C. 

Ill, Appl.) [fi., 5 o.L.J. 653.] 

(15) Bo’id— Suit— Written statement — Plea 
of non-payment of consideration— Admission — 

Onus probandi — Whore plaintiff sued defendant 
on a bond which recited the faot of due oousi- 
deration having been paid at the timo of execu- 
tion and defendant admitted execution of the 
ond, but pleaded that consideration had not 
been passed, held thatit was upon the defendant 
to prove that the facts stated by him in the 
bond were really different from what they were 
reoited to bo. MANICKLAL Baboo v. Ramdas 
Mazumdar, 1 B. L.R. A.C. 92 = 10 W.K. 132. 

(1 *)— Bond citing receipt of money- Admis- 
sion of execution— Burden of proof. — Where a 
bond recites reoeipt of money, and defendant 
admits having executed it, a prima fa.ie oase 

^ b,oh defendant muat rebut> KUGHOO- 

10 WR D 407 V ‘ LUCHMBE NARAIN SINGH, 
(17)— Proof of want of consideration— Suit 

for money one on 6ond.-When f in a suit for 
money due 0,1 a bond, both the execution and 
the receipt of the consideration are denied, the 
defendant must prove the latter plea, if the 

b0 established by the plaintiff. 

Hay H 381 DYAt< SlNGH v * Mon <>HUR LALL, 2 

• ~~ Boml - pica of partial failure of con- 

wtL a ir*T: Ina l Ult 0n a bond| the defendant, 
while admitting the genuineness of the bond 

contended that a portion of the consideration 

money was not applied by the obligee for the 

The P Oon TW Wa9 a * reed * b * 
on fchn ni * ,r38tano ° threw the burden 

on the plaintiff of proving that the amount in 

question which appeared by his books of ao- 

count, relied upon by the defendant himself, 

tuall b v ee dil n i a ° b ™ b w 8eqUentl * ™d even- 

tually disallowed the amount. The High 

Court held that the accounts must bo admitted 

m toto and that the disputed items must be 

Pnn7 k e nf * He } d 'j*y their Lordships, that the 
Court of first instanoe had aoted on an entirely 

wrong principle. It would have been oorreot 

if the plaintiff had relied on his own books as 

proving his debt ; but that was not tho oase. 


Burden of proof— continued. 

Documents relating to loans, Suits. 

relating to— continued. 

The plaintiff relied upon the boed, and unless 
that was displaced, there was no answer to the 
aotion. The deoree of the High Court was 
affirmed. Rajeswari Xuar v. Rai Bal Kri 
shan. 9 A. 713, P -C. = 14 I. A. 142 = 5 Sar. 80 
[R., 28 B. 294 = 6 Bom. L.R. 50.] 

(19) Bond Allegation of loss of document— 
Plea of discharge— Burden of proof.— Where 
in a suit on a bond, the plaintiff accounted for 
the nonproduotion of the boud, by alleging 
that the defendant had stolen it, and the de- 
fendant, admitting execution of the bond, 
pleaded discharge, the defendant was bound to 
begin and prove payment, either by production 
of the bond or by other evidence or by both 

Chuni Kuar v. Udai Ram, 6 A. 73=A.W.N, 
1883, 221. 

(20) — Admission of execution cf bond— Plea 
of payment — Burden of proof. — The plaintiff 
sued on a bond made in his favour by the defend- 
ants, which he alleged had beon stolen by the 
defendants. The defendants, while admitting 
the execution of the bond, pleaded payment 
and that the bond had been returned by the 
plaintiff to them. They did not produce the. 
bond, nor did they offer any evidence of the 
alleged pa>ment. Held that, as the defendants 
admitted tho boud and pleaded payment, the 
burden of proof of such payment lay on them. 
SAVJI 6rn 8ATU v. PATLU ANDMAHADU 6m 
DHARU, 8 B.H.C.A C. 139. 

(21) Execution of document admitted — Suit 
oiKiocunwiil-Omis of getting rid of admission 

Effect of not traversing material allegations- 
Suit against firm — Names of partners to be 
specified in plaint- Summons.— Where a defend- 
anl admits the exooutiou of a document upon 
which he is sued, tho onus lies on him to get 
rid of tho effeot of 6uoh admission, A defend- 
ant must bo taken to admit all material alle- 
gations in the plaint whioh he does not traverse. 
In an action against a firm, the names of 
the partners should be specified in the plaint, 
and a summons served ou one or more of its 
members if resident within the jurisdiction, 

} d K u^ TH Babaji v - GULABCHANDKAHANJI, 

(22) Consideration , Disputed payment of— 
Misplacement of burden of proof — Acquiescence 
as to burden— High Court - Second appeal— 
1 racttce.— The burden of proof rests on him who 
impugns the authenticity of a deed, the exeou* 
tiou of whioh by the owners of the property tfc 
whioh it relates is admitted or proved. 

the onus should properly bo plaoed on the deion- • 
dant who disputes payment of consideration* 
when execution and reoeipts of consideration* 
are admitted by the obligor. Where misplaoe^ 
ment of the onus has been acquiesced in by tho 
parties in the Court of first instanoe or in tho 
lower appellate Court, the High Court would 
be very reluotant to interfere with the result 
unlesB there were reasons to suppose that the 
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— — 14. —Documents relating to loans, Suits 
relating to — continued , 

error may have produoed error in the deoision 
of the oase on tne merits. GANGADAS v. 
Dama, 3 Bom. L.R. 177. 

(23 ) — Defendant admitting cause of action — 
Plea of payment — Onus of proving —Payment — 
"Where a aelendant adnms the causa of action 
and pleads payment, the onus is on him to 
prove disoharge by payment. BIBEE MEHER- 
OONISSA V. ABDOOL GUNEE, 17 W.K, 309. 

(24) — Samadaskafc — Acknowledgment of debt — 
Peg. V of 1827 , s. 9— Burden of proof as to receipt 
of consideration. — Where the plaintiff sued to 
recover money lent, relying upon a Samadaskat, 
or acknowledgment of debt, given by the defend- 
ant : Held that s. 9 of Reg. V of 1827 contained 
the rule of law applicable to the oase, and that 
the onus lay on the defendant to prove that he 
had not received full consideration for the 
acknowledgment of indebtedness whioh be had 
subscribed. MOTI KAHANJI v. DlPCHAND 
VlRCHAND, 3 B.H.C. A C. 81. [Appr., 14 B. 
206 ; R., 25 B. 202 = 2 Bom. L.E. 986, 16 M. 
234.] 

(25) — Admission of execution and registration 
of bond— Receipt of considei ation not proved . — 
An admission ol execution and registration of a 
bond are not conclusive proof of the receipt of 
consideration by the exeoutant. It cannot be 
laid down as a general rule that the onus lies 
either on the plaintiff or on the defendant. 
Each case must depend upon its particular 
circumstances. In re A REFERENCE BY 

Commissioner, Rawalpindi, 80 P.R. 1868. 

(26) — Registered deed— Question of considera- 

tion— Onus. — The ocnbideration for a registered 
deed of sale will generally be presumed and he 
who pleads absenoe of the same must prove it. 
But, if the plaintiffs took no steps to enforce 
the sale-deed and did not even attempt to assert 
their rights under it for a long time (in this 
oase, 20 years) by taking possession, applying 
for dakbil-Kharij, eto., the onus will be shifted 
to the other side, and the plaintiffs must prove 
the passing of consideration. RAM CHAND v, 
Harnam 8INGH, 68 P.R. 1900. (17 P.R. 
1888, F.) [ R ., 24 P.R. 1902, F.B ] 

(27) — Suit on bond — Consideration denied — 
Onus on whom lies — Where the defendant in a 
bond suit denies receipt of the consideration 
in to to or in part, the onus of proving the receipt 
thereof i3 equally on the plaintiff. In the latter 
oase, the plaintiff is relieved from the burden 
of proving the payment of the consideration 
money to the extent of the sum, the reoeipt of 
which is admitted by the defendant, but nothing 
further. MUSSAMUT JHALOO V. SHAIKH 
FURZUND ALI, 3 W.R. 203. 

(28) — Absence of consideration for a bond.— 
Generally, if the consideration lor a bond is 
denied by the defendant, the burden of proving 
the passing of consideration lies on the plaintiff, 
the mere existence in Indian documents of a 

O. 11—40 


Burden of proof — continued. 

14.— Documents relating to loans, Suits 

relating to — continued. 

formal acknowledgment in no way affecting tbe' 
, onus. But, if the acknowledgment is of a more 
solemn formal oharaoter, viz., registered, the 
presumption, being in favour of the truth of 
suoh declaration, will shift the onus, though 
the presumption oan be rebutted. WaZIR SINGH 
v. JAI GOPAL, 17 P R. 1888. (153 P.R. 1982, 
Cited.) [F., 68 P.R. 1900.] 

( l 29)—Bill of exchange or promissory note ex- 
hibiting the appearance of alter ation— Whether 
the onus lies on the person suing to account for 
it — Whether in other documents the alteration is 
presumed to have been made before execution . — 
If a bill of exchange or promissory note ex- 
hibit the appearance of alteration, the onus 
lies on the person suiDg to acoounl for it ; but 
in other documents (except wills) the alteration 
is presumed to have been made before execu- 
tion. Raja Shewbux Bogla v Ma Ma Gyi, 
14 Bur. L.R. 213. 

(30) — Burden of Proof — Pro-note, execution 
ol — Undue Influence ■ — In a suit based on a pro- 
note, held that UDdue influence must be pre- 
sumed, when it is found that the defendant, a 
dissolute young man, was lent money by the 
plaintiff, a money-lender, while the defendant 
was still a minor, and was supplied with very 
large quantities of jewellery in the presence 
only oi the plaintiff’s touts and dependants 
when the defendant was only a few days over 
18 years of age, and on obviously false color is 
given to the transaction. SHEIKH MlRAN 

Baksh v. Sheikh Muhammad Husain, 

133 P.L.R, 1901. 

(31) — Suit on bond— General insanity — Proof ' 
of lucid interval . — In a suit on a bond in which 
tbe plea was that the obligor was insane at the 
time of its execution and was also shown to 
be generally insane, the onus was held to lie 
on tbe party, asserting that it was executed at 
a luoid interval, to prove that, at the execution 
of the bond, the obligor was in a condition to 
arrive at a rational judgment as to its efieot 
upon bis position. MUSSAMMAT NUR BHARI 
v. GOBINDA, 87 P.R. 1888. 

(32) — Loan— Lender entitled to decree on- 
loan. — A plaintiff sued for re-payment of a 
loan, and failed to prove an alleged pledge; 
he wa3 entitled to a deoree, unless the Court 
thought that the loan itself was not made. A 
party admitting the receipt of a note for 
Rs. 1,000 on loan beoomes primarily responsible 
for it to the lender, and it is lor the borrower 
to show that the advanoe was made, not on his 
oredit, but on that of some other person. 
LALLA MANOHUR DOSS v. GUNGA PERSHAD, 

2 N.W.P. 264. 

(33) — Equity of redemption executed with 
mortgage — Ekrar reserving equity given to 
mortgagor— Mortgagee having possession of 
ekrar and claiming land— Mortgagor pleading 
loss— Onus. — Where an ekrar reserving to the 
mortgagor the equity of redemption is made 
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Burden of proof— continued. 

^-Documents relating to loans, Salts 

relating to— continued, 

out at the same time as the mortgage, 
and made over to the defendant-mortgagor, 
but is alleged by the mortgagee, that is, the 
pUint'ff, to have been returned to him as sur- 
render of the equity of redemption and th 3 
mortgagor pleads that it was lost and somehow 
found its way to plaintiff, the presumption 
was held to be in favour of the plaintiff, who 
had possession of the ekrar, and the onus was 
held to be on the defendant to prove the alleged 
loss of the ekrar. Raj COOMAR SINGH v. 
Ham 8UHAYE RAM, 11 W.R. 131. 

(34)— Ciy. Pro. Code ( Act VIII of 1859). 
s 206-Act X of 1877 , s. 258 - Suit by judgment 
debtor to recover money paid out of Ccurt— Pro- 
duction of receipt executed by decree holder, 
sniftinq of burden of proof on.— The provisions 
of s. 206 of Aot Vlir of 1859 as adopted in the 
original 8 . 258 of the Code of 1877 only prevent 
t le Court executing the decree from reoognising 
a payment made out of Court and do not pre- 
clude the judgment-debtor from suing to re- 
cover money so paid by him to the deoree- 
holder. The produotion, by the judgment- 
dobtor-plaintiff iu such a suit, of a receipt exo- 
outed by the deoree-holder is sufficient to shift 
to the latter the burden of proving that the 
statement contained in such receipt to the 
effeot that the decree has been satisfied, is an 
incorrect statement. Davlata v Ganrqr 
SASTRI, 4 B. 293. If., 7 A 124- R 5 fir 

397, P.B. 10B.16S.il B. 6. P.B.] 

Act - s ' — Burden of proving 
that prior debt was barred. — In a suit on a 

bond exeouted to secure a former dobt, it lies 

on the defendant to show that the prior debt 


Burden of proof— continued, . ui, 

,4 .'~r Doouraent * re l&ting to loans Suit, 
relating to — concluded. * 

^Ln f °«? Qly ' the burden of P roof ,ieB upon the 

plaintiff to prove consideration aod the genuine 
nere of the transaction. MAUNG By* v 
Maung Po. 11 Ind. Cas. 916. ’ 


-Burden of proof - Validity of contract- 
ile, enca of infancy set up- Fraudulent mis- 
representation by minor — The harden of pro- 
ving that a contract was a valid contraot when 

ST R ? d8 T . 1,e8 . U P 0 V hfl P laintlEf - (9 A.L J. 

o9d, R.) The defendant, at tho date of 
makins a pro-note, represented himsolf to bo 
_.;, u . a<?c ’ a . n(i then, oil a subsequent date 

while gmnR evdenoe before a Oourt, stated his 

dfd noi b0 year8 ' BeUl ’ tbat tho statement 
did not amount to an admission. and tho 

t b n U ih° a H °/ p ! oofdlrl nofc shift from tho plaintiff 
to the defendant. Semble :-A defendant is not 

estopped from pleading infancy, by reason o 

he fact that ho had been guilty of fradulent 

misrepresentation regarding his age ICanhAYa 

Lal V. Gibdhari lag, a a l.j 103. 

ttV-Burdcn of proof-illiterate women 
simf d n ta T '7 ade a mark a,ul thumb impres- 

?Z^3 U ^ ftX<CUt T~ 0ous P'°bandf on 
plaintiff.— Yfheie an illiterate woman, who is 

alleged to have put her mark aud thumb im- 
pression on a dooument for Rs. 3 000, denies 
executing suoh a dooument, but admits execu- 
ting a dooument whioh she believed was for 


13. — Eaiemenls. 

See Easements. 

~~ R i ight of wa y - w “t*r-c 0 urse 
, ^2 wu gist ^ s order-Crim. Pro. Code , 

s. 0 ^ 2 . — Where the right to have a way of 
water course over certain land is disputed by 
the owner thereof and an order under s. 532 of 
the Cnm. Pro Code, has been passed by the 
Magistrate in favour of the person claiming the 
nght, the fact of suoh an order having been 
made will not oe sufficient to relieve the latter 
from the onus of proving the olaim in a subse- 
quent suit by the owner to establish his right 

oLt £ SO,U8,V0 use of fe he land. OBHOY 

R SM,?hv o L , U o HY M ° NE Be WA, 2 C L. 
R. 553. (21 W.R. 140. Overruled.) 

rf X ^ °f Ml. a. 330-Suit for 
declaration that defend mt had no right of way 

Burden on plaintiff to prove exclusive posses- 
SU> ! 1 '~ in a suit fora declaration that defend- 
ant has no right of way ovor certain land 
belonging to plaintiff, whore tho dofendant has 

Anf A YVv i°or d i 6r from the under 

°* 1^61 ; s. 320, the onus of proving 
that he was entitled to exclusive possession lay 
on the plaintiff and not on the defendant of 
proving an easement. PUCHAI KHAN v. 

o.l"S.SS 5“- 21 ,i0 ' * 

IS)— Easement claimed over plaintitTs water 
Onus of proof. Iq ft case w here an oasement 
is claimed over plaintiff’s water tho plaintiff ia 
bound to establish that he acquired it by grant 

WrvAn' SlNQH V. RASHDHAREE 

bINGH, 17 W.R. 281. 

f° r removal of outlets from ague - 
Ctuct Bight to exclusive use oj water.— In a suit 
to remove certain outlets in an aqueduct, on 
the allegation that plaintiff is entitled to the 
exolusivo uso of tho water, held that the plain- 

aVt. W n S m bou -, nd fc0 mako Rood tliQ title alleged. 

n^oo^ T, .c°«r R « ET V ‘ Ki SHEN SOONDUREE 
DOSSEE, 15 W.R. 83. 

Claim for possession of property— Plaintiff 
enying defendant’s alleged right to easement. 

— See Easement, 26 P.L.R. 1906. 

16.— Ejectment. 

See Ejectment, Suit for. > 

(l)-Rcy. XVII of 1S37 — Bom. Act I of 1S65- 

B , 0 l“‘ Acl 'of. IMS.— Semble- that Reg. XVII 
of 182, and Bombay Aot, I of 1865, were not 
applicable to building-sites iu towns and oities 
until Bombay Aot I of 1865, was expressly made 

iSoo m! *,° BUoh “ ites b y Bombay Aot IV of 
I8b8. The law obtaining in India requites that 

in aotions of ejeotment the Oourte should alwayt 

I i 
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Burden of proof— oonfcinued 

16. — Ejectment -continued. 

enforce the rule that a plaintiff must recover 
by the strength of his own title ; and a party 
who might have shifted the burden of proof, if 
he had proceeded under s. 15 of Aot XIV of 
1859, cannob, if he let slip that opportunity, 
obtain the same advantage in au aotion of eject- 
ment. Semble : — Mere possession as a trespasser 
is not sufficient to entitle a plaintiff to reoover 
in a suit brought under s. 15 of Aot XIV of 
1859. There must be in the plaintiff juridical, 
as opposed to mare physioal possession. DADA- 

bhaiNarsidas v. the sub-collector of 

Broach, 7 B H.C.A.C. 82. [ Disappr .. 8 B. 
371; Ap., 9 B.H.C. 53, 5 C.L.R. 278 ,* D., 10 
O.L.R. 99; R., 4 B. 505, 12 C.P.L.R. 52 ; 
Cited, 7 C.P.L.R. 3.] 

(2) —Ejectment suit — Defendant in possession 
—Onus of proof — Plaintiff to prove his superior 
title. — In an ejectment suit, the defendant in 
possession, though a trespasser, is entitled to 
require the plaintiff to prove that he has a 
superior title. Kalu v. BARSU, 19 B. 803. [R. 
10 Bom. L.R. 571.] 

(3) — Suit to eject — Plea of permanent occu- 

pancy. — In a suit in ejectment where the owner- 
ship of the plaintiff is proved and the defendant 
sets up a right of permanent ocoupanoy, the 
burden of proving such a right is on the defend- 
ant. RANGAS^MI REDDI V. GNANA 8AM- 
BANDA PANDARA SANNADI, 22 ML 264. [R., 

25 M. 507.] 

(4) — Suit for ejectment — Proof of possession 
within 12 years — Onus of proof . — In a suit for 
possession upou the ground of wrongful posses- 
sion, the plaintiff is bound to prove that he or 
some of the persons under whom he claims 
have been in possession of the property within 
twelve years before suit. A mere allegation of 
the tenancy of the defendant under the person 
through whom the plainhff olaims.will not shift 
the burden of proof. GOPAUL CHUNDER CHUC- 
KERBUTTY v. NlLMONEY MlTTER. 10 C. 374. 
(9 1. A. 99, Expl. & D.) [R., 14 B. 458.] 

(5) — Ejectment— Proof of title — Plaintiff 
claiming inam and miras rights — Defendant 
claiming miras rights — Suit to eject defendant 
—Onus. — In suits for ejectment, the burden of 
proving title lies on the plaintiff. Where a 
person, claiming inam and miras rights over 
certain lands.sues to eject therefrom the defend- 
ant, who olaims to have miras rights over the 
same, the burden of proving the miras rights 
lies on the rlainliff. MARUTI V. BANUBAI. 4 

Bom. L.R. 801. 

(6) — Ejectment, suit for — Nij-jote land suit 
lor possession of — Makarraridar — Occupancy 
raiyat, plea of. — In a suit for ejectment from 
nij jote lands, where the defence set up a right 
of oocupanoy, when the plaintiff was admitted 
to be a makarraridar of the landlord, it lies 
upon the defendants to make out that they are 
ocoupanoy raiyats and are entitled to remain 
there. BARAIK KAMAL SAHAI V. LlLHU 

Christian, 8C.L.J. 170. (9 O. W. N. 144, 7 
■C.L.J. 523, R.; 3 C.W.N. 763, Expl.) 


Burden of proof — continued 
—16. — Ejectment- continued . 

(7) — Suit by landlord to eject trespasser — 
Burden of proving extinguishment of prior 
tenancy. — In a suit by a landlord against a 
trespasser, it is not incumbent on the plaintiff 
to prove that a prior tenancy has been exiin- 
guished. HlRA LAL MlSRA v. A OLA KUNBI, 
14 C.P.L.R. 14. 

(8) — Ejectment suit. — The oase of Radka 
Goiind Roy v. Inglis in 7 C.L.R. 364 was a 
peculiar one having reference to the recovery of 
alluvial lands which had been diluviated, and 
there was no intention, on the part of the 
Judioial Committee, in their decision in that 
oase, to interfere with the general rule that, 
where a plaintiff olaims land from whioh he 
alleges that he has been dispossessed, the burden 
is upon him to show possession, and diposses- 
sion within twelve years, or, at least, that the 
cause of action arose within twelve years. 
MURO DESAI v. RAMACHANDRA 8ESAI, 6 B. 
508. [R., 9 C, 743 = 12 C.L.R, 257, 14 B. 458.] 

(9) — Onus of proving exclusive right— Court 
to decide right of deftndant to share in house . — 
In a suit to eject the special appellant from 
the portion of a house whioh he claimed to be 
in possession of as part owner, held that the 
lower appellate Court was wrong in laying down 
that it was not oalled upon to decide whether 
the defendant was entitled to a share in the 
house; as the onus of proving an exeolusive title 
to the property lay on the plainuff. ISUBJI 

valad Muhammad v. Khatiza Kamabduly, 

2 B.H.C. 181. 

(10) Ejectment under direct action of Court 
Presumption— Onus of proif, — An ejectment 

alleged to have taken place under direct aotion 
of Court, and supported by documents issued 
by and filed in the Court, must be presumed to 
have been real and Iona Jiae , until the party 
ejected proves that all those proceedings were 
fiotitious, and that he never lost possession of 
the land, but still holds it. SHAIKH BUDU- 

ROODDEEN v. HANEEF, MULLICK. 5 Y/.R. 
180. 

(H) Lakheraj land — Suit for possession 
—Onus of proof,— In a suit for po-session of 
land which plaintiff held as laklicraj Jar up to 
the time of his dispossession by the defendant 
who pleads that the lakheraj was created sub- 
sequent to 1790 and that the land is part of his 
mal land ; held , that it is not necessary to try 
the validity of the title of the plaintiff, but 
that the onus of proving his allegation lies on 
the defendant. OOTTUM CHURN DUTT V. 

Ram Lal Dan, 8 W.R. 91. 

See Crim. Pro, Code, 1872, s, 530, 9 C.L. 

R. 305. 

See Ejectment, Suit for, L.B.R. 1893— 
1900. 360. 

Suit by landlord against person not tenant— 
Nature of proof required of plaintiff — See 

Ejectment, buit for, h C.P.L.R. 22. 
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Burden of proof — oontinaed. 
— 16. — Ejectment— concluded. 


Burden of proof— continued, 
— 1 8 . — Fraud — concluded . 


Suit for ejectment — Defenoe setting up a 
tenuro by right of purohase from former tenant 
— Plaintiff proving thas he is owner of land — 
Defendant to make out that he is tenuro holder 
and he is entitled to remain thereon — See 

Ejectment, Suit for, 7 C.L.J, 553. 

8uit for ejectment alleging that defendants 
are merely tenants at will — Burden of proof on 
defendants to show permanent interest — See 
Ejectment. Suit for, 8 C.L.J. 513. 

17. — Execution of Decree. 

See Execution of decree. 

(I) — Execution of decree— Sale of share in an 
estate — It iff hts of sharers — Onus of proof . — 

Where, in execution of a decree, a share of an 
estate ia sold, and the representatives of the 
purchaser absorb more land than belonged to 
that share and bring a suit to declare their 
rights, held, that there should have been a 
clear finding as to what was the extent of the 
share originally purchased, and that, in deter- 
mining the claim of the representatives to the 
increase, the burden of a very distinct proof 
should be laid on them. 8REEMUTTY URNO- 

POORNA V, RAJBULLUL BURDEN, W.R. 1864 
131. 

(2)— Transfer of decree— Execution — Onus of 
proof, A person to whom a decree is transfer- 
red must prove hie title t.o execute it if his title 
be disputed. GANESH MOHAPATTUR v. 

Chundee Churn Kitunya 6 W.R, Mia. 126. 

See CIV. PRO. CODE. 1859. ss. 201, 207, 212, 
221, 273, 274, 275, 280, 281,8 B.L.R, 255 = 17 
W.R. 165. 


(4) — Onus probandi — Fraudulent sak.— I n » 
suit against a purchaser to set aside a sale in 
execution of a decree on the ground of fraud 
the onus lies upon the plaintiff to make out 
that the sale was fraudulent. RAMGATI v 

Srimati Imitari Band, 1 B.L.R. s.N. 20 (o)‘. 

(5) — Onus probandi— Allegation of fraud. — 

Where a dooree-holder in a suit to establish his 
claim to oertain property as that of his judg- 
ment-debtor, alleges that the deed of sale con- 
veying to defendant was fraudulently exeouted, 
held, that the deoree-bolder was bound to prove 
the fraud. LALa RUDRA PRASAD v. BlNODB 
RAMSEN, 3 B.L.R. A. C. 71, Note = IOW.R 
821. [ D. f 3 B.L.R. A.C. 70=11 W,R. 422.] ‘ 

(6) Property obtained by fraud— Suit bp 
injured party— Limitation.— Whan a man has 
committed a fraud and has obtained property 
thereby, it is for him to show that the person 
injured by his fraud and suing to recover the 
property has had clear and definite knowledge 
of those faots whioh constitute the fraud At a 
time which is too remote to allow him to bring 
the suit. The mere fact that some hints and 
dues reached the injured party whioh, perhaps 
If vigorously and acutely followed up, might 
have led to a oomplete knowledge of the fraud 
is not enough to constitute clear and definite 
knowledge of it. RAHIMBHOY HaBIBBHOY 
V. CHARLES AGNEW TURNER. 17 B. 141, P.C. 
= 20 I A. 1 = 6 Bar. 259. [R., 27 A. 540 = 2 A. 
L.J. 350 = A.W.N. 1905, 88, 2 N.L.R. 98, 31 M. 
230= 18 M.L.J . 19 = 4 M.L.T, 80, 15 O.W.N. 
102 = 6 Ind. Cas. 154.] 


See Limitation act, 1908. Art. 182- 
Step in-aid OF EXECUTION, 2 B.L.R A.O. 
194 = 11 W.R. 70. 


18.— Fraud. 

See Fraud. 

(1) — Voluntary payment of money to defend- 
ant induced by fraud— Burden of proof.— Where 
voluntary payment of money to defendant is 
alleged to have been obtained by fraud and a 
suit to recover it is instituted, held that the bur- 
aen was on the plaintiff to prove the case »3 
laid in the plaint and not on the defendant to 
prove those allegations to be untrue. ANUND 

Moyee DEBIA v. 8HIB Dyal Bunwaree, 2 

W.K, 2, 

(2) - Fraud -Burden of proof.— The persons 
who seek the interference of the Court on the 
ground of fraud should prove it. BlSHEN 
SAHU V. ANMOLE PANDEY, A.W.N. 1882, 10. 

(3) — Allegation that plaintiff's assignment 
was frauduhnt- Onus. -Where the defendant 
alleged that the plaintiff's assignment was 
fraudulent, the onus was on him to prove that 
the transaction was not bona fide. LALBEHARI 

Dutt v. SRINATH Mookerjee 3 B L R- 
W R ? 422 ] t6 ‘ [jD | 3 B,L,R * A0 * 70=s 11 


Suit on bond — Plea of fraud and undue 
infl jonoe — See CONTRACT ACT, 1872, s. 16. 
8 O. C. 210. 

8*Ie of property to defeat creditor's olaim— 
Good faith of purchaser — Consideration — 
Burden lies on purchaser — See FRAUDULENT 

Transfer, 4 L.B.R. 211 . 

Fraudulent transfer of property — Fraudulent 
intention not oarried out — Suit to recover suoh 
property — Conditions for recovery — Burden of 
proof — See TRANSFER, 4 N.L.R. 26. 

19.— Hindu Law, 

See Hindu law, 

(1) — Suit to set aside adojdion by widow— 
Onus of plaintiff — Suspicious evidence.— In a 
suit in which plaintiffs, olaiming as heirs of a 
deoeased Hindoo, sought to set aside an adoption 
effectod by the widow as without authority and 
otherwise improper, the lower appellate Court 
held that the onus lay with the plaintiffs to 
prove their affirmation in respect to the adop- 
tion : Held that as one of the witnesses to the 
unnooinutee puttro was oonvioted of perjury, 
the plaintiffs were entitled to an opinion from 
the Judge as to the genuineness of that 
document, and unless the defendant's oa96 in 
that respeot oould be established, the plaintiffs. 
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Burden of proof— oontinued. 

19.— Hindu Law— continued, 

would be entitled to a deoree. Held that 
although the faot of an adoption having taken 
plaoe and six years having elapsed, may render 
little evidence sufficient, these oiroumstanoes 
will not warrant the acceptance of suspicious 
evidence which is open to question. HUR 

Dyal Nag v. Roy Krishto bhoomick, 24 
W.R. 107. [£>., 30 A. 197 = A. W.N. 1908, 79, 

5 A.L.J. 200.] 

(2) — Suit by heir ess -at law — Defendant 
setting up adverse title by adoptio>i— Onus of 
proof .—Where A sues as the heiress-at-law of 
her father and the defendant sets up a title 
based on adoption to defeat that right, the 
burden of proving that title rests entirely on 
the defendant. KRIPA MOYEE DEBIA v. 
GOLUCK CHUNDER ROY, 4 W.R. 78. 

(3) — Claim to property left by widow— Onus 
probandi — Adoption. — Where property left by 
a widow is claimed adversely to the natural 
heirs and against the presumptioa that the 
widow had acquired the nucleus from her hus- 
band, it is for those who claim it adversely to 
establish their special pleas aud to show that 
it oame into her hands from other sources. 
Where, in a suit by the natural heirs, the 
defendant sets up a preferential hereditary 
right by virtue of adoption, held, he must 
establish his adoption. BISSESSUR CHUCKER- 
BUTTY v. RAM JOY MOJOOMDAR, 2 W.R. 326. 

(4) — Award at settlement in favour of widow 
— Death of widow leaving daughter— Claim by 
husband's nephews oj wiiow — Burden of rebut’ 
ing presumption from award*— Where an 
award was made at a settlement in favour of a 
widow, and, on her death, her husband s nep- 
hews took possession on the ground that they 
formed a joint undivided family with her 
husband, held , in a suit for possession by the 
widow’s daughter, the burden of rebutting the 
presumption, arising out of the award of pro- 
prietary right, lay on the defendants. MT. 

Saraswati Bai v. WamanRao, 16 C.P.L.R. 
3. (27 G. 515, F.) 


Burden of proof — oontinued. 

19. — Hindu Law— continued, 

been improperly alienated, the alienee should 
show that there was necessity for the sale 
transaction. NUND COOMAR SINGH v. GUNGA 
PERSHAD SINGH, 10 W.R. 94. 

(7 ) —Mitakshara school of Hindu law— Suit 
by son to annul alienation of ancestral property 
by father — Burden of proof of necessity — Appli- 
cation of pur chase- money , — In a suit by a son 
to annul an alienation of ancestral property by 
his father, „the burden is not on the son to 
prove the necessity for the sale, but on the 
purchaser to prove the existence of the neces- 
sity ; the necessity being shown, it is not for 
the lender to see to th6 application of his 
money, nor oculd his title be vitiated even 
though the borrower wasted the loan and neg- 
leoted to appropriate it to the purpose for 
whioh it was borrowed. JaGDEB NARAIN 
Sahaye v. Lalla Ram Prokash, 2 W. R. 
292 (6 M.I. A. 393. F .) 

(8) — Widow's power of alienation. — It is 
incumbent on the purohaser of realty from a 
Hindu widow, to enquire whether the circum- 
stances are such as to confer on her the power 
of alienation. HEERABALL Shaha v. JADUR 
Chunder Chenchkey, Cor. 119. 

(9) — Hindu law — Presumption — Ancestral 
property — Ex-parte case— Good faith. — Some 
brothers having possessed property jointly, the 
presumption is that their representatives are 
entitled only to the shares which belonged to 
the brothers under whom they respectively 
claim. Even when a suit proceeds ex parte, a 
plaintiff cannot get a decree without proving 
that he is entitled to the relief he prays for. 
The first duty of a purohaser from a Hindu 
childless widow is to satisfy himself as an 
ordinary prudent man would do, as to her right 
to sell. If he does not do eo, he does not aot 
with due oare or attention in the matter, and, 
therefore, cannot be said to have aoted legally 
in good faith, although he may, in fact, fully 
believe or take it for granted that all is right. 

Ram dhone bhuttacharjee v. ishanee, 
Dabee, 2 W.R. 123. 


(5 ) — Alienation by H iudu widow proof of 
necessity.— Where the validity of alienation by 
a Hindu widow is the question for the consider- 
ation of the Court, the onus of proving the 
necessity for the alienation rests with the 
alienee. Where, in such a case, the plea of 
necessity fails, the Court will not grant a 
deoree for immediate possession, unless a very 
strong oase of waste and deterioration be made 
out. Qucerel — What is sufficient evidence to 
support a sale by a Hindu widow of property 
in which she has only a life-interest . CHUT- 
ter Dharee Singh v. Harcoomaree, l 
Ind. Jur. O S. 99. See also NUND COOMAR 
SINGH v. GANGA PURSAUD NARAIN SINGH, 

10 W.R. 94. 


(6 )— Allegation by reversioner of improper 

alienation— Alienee to prove legal necessity for 

alienation. — Where a reversionary bolt sues to 
recover property on the allegation that it has 


(10 ) — Suit by Hindu widow for possession of 
property— Plea of gift from plaintiff— Onus on 
aefendant of proving f i ee natme of gift. — One 

P.R., a Hindu, died leaving one oi his sons, 
W.R., him surviving, the other son G.R. having 
predeoeased him. On the death of the son W. 
R., the inheritance devolved od his widow, 
the plaintiff, who, however, having obtained 
possession of only one half of the estate, sued 
to recover the other half in the possession of 
the defendant, the widow of the said G.R., the 
other son. Defendant’s title was rested on 
the ground that the plaintiff had entered into 
a series of transactions after her husband’s 
death, oeding to the defendant, as a free gift, 
possession of a moiety of the estate. The Judi- 
cial Committee, held that, to succeed on her 
plea, the defendant must show that the plain- 
tiff, knowing her rights and knowing that she 
was making a free gift, did so make the gift, 
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thu Ibe evidence and the inference from the 
prior transactions were not only not favour- 
able but were decidedly adverse to the defend- 
ant, leading to the conclusion that she had 
mauaged to come by a possession to which she 
was not entitled, and that theoefendant having 
thus failed to discharge the onus of proof which 
rested on her. plaintiff was outitled to the 
deoree for possessin sought to be obtained by 
her. DEO KUAR v. MAN KUAR, 17 A. 1 = 21 
I. A. 148 Pfl.=4 MLJ. 272 = 6 Sar. 489 
(4 i.A. 119 = 2 B. 99. 8 I. A. 77 = 5 B 408 Appr. 

ill)— Aliev a lion by Hindu widow — Legal 

necessity for sale in question— Onus of proof, 

In oases of alienation by a Hindu widow, 
where the legal necessity therefor is questioned 
its existence must be shown by the party 
standing on the conveyance. BlSSONAUTH 

Hoy v. Lall Bahadoor Singh, i w.R. 247 . 

(12)— Sale of property of widow's husband 
contested— Debt admitUd by widow— Denial by 
reversioners— Purchaser to prove debt.— In k 
contested sale cf property for the alleged debt 
of a deceased husband, where the debt is 
admitted by tho widow, but denied by the 
reversioners, the purchasers were held bound 
to prove the debt. MOONSHEE CASSEEMUD- 
DEEN AHMED v. RAM DOSS GOSSAIN, 2 W.R. 

170i 

(13) -Disputed adoption — Compromise of 
claim— Consideration.— Where, on tho death 
of a deceased Hindu, objection was taken by 
the brother of the deceased to an adoption sot 
up by the widow and the funeral ceremonies 
interfered with, and suoh objection was with 
drawn on certain conveyance being executed in 
favour of the b'ctber, tho burden of proving 

that the brothers objection to the validity of 
the adoption was groundless and th*» conve 
yance therefore without consider ition. was upon 
the person who imoeached the conveyance 
SUBRAMANIA v. VENKATA, 6 M. 234. 

• a suit for posses- 

sion of land by tho plaintiff setting up a title 

by adoption, it lies on the plaintiff to prove the 

f U° n^ 0131100, Ifc 13 ,rre £ ul * r on tho part 
of the Court to a«k tho defendant to prove his 

title to half the property, and on hie lailuro to 

do so to give the plaintiff half, when tho latter 

had failed to prove his title by adoption 

Jana v.Mohamda, 80 P.R. 1893/ P 
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parties to a suit being tried in a Court of first 
instance have a right to insist on all the 
advantages of a public hearing of the whole 
case before the judge who is jadfolalTy t 
determine the matter in dispute between them 
SOORENDRO PERSHAD DOBEY V NosZ 
MISSER, 21 W R. 196. [Appr , 23 W R l^R 

o ' 5) ~ Dut » 0/ Purchaser of ancestral property 
—Sufficient pressure on estate.— The purohaser 
of anoestral property must see that there is 
sufficient pressure upon the estate to make the 
transfer neoessary. The fact of there being a 
deoree, an attaohment, and a proclamation for 
sale, is sufficient pressure. SHEORajKoofr 
V. Muckchedee Lall. 14 w.r, 72 . 

(17 )— Existence of debts -Bona fide sale of 
ancestral property- Validity.- Where the Court 
has expressly found tho existence of debts and 
that the sale of ancestral property was a bona- 
tide one, the oiroumstanoe that there was no 
aotual pressure at the time in the shape of suits 
by the oreditors for the recovery of their debts 
is not of itsolf sufficient to invalidate the 
allocation. A sale of anoestral property merely 
for the purpose of procuring funds for the 
re-purohase of other property formerly belonging 
to the family oannot of itself bo considered as a 
sale for any of tbe necessary purposes sanction- 
ed by law. Although, as a general rule, it may 
lie upon those who claim under an alienation 
°, anoestral property for necessary purposes to 
show that the transaction was within the 
limited powes of the party alienating, yet par- 
ticular oiroumstances may shift tho burthern 
of proof. No fixed rule can be laid down as to 
the degree of proof requisite in suoh oases. 

Kaihur Singh v. Roop Singh, 3 N.W.P. 4. 


(15)— Ancestral property , sale of— Duty of 
purchaser— Consolidation of case* -Rights of 
parties- Jurisdiction- In justifying the pur 
chase of an ancestral property, it 19 enough if 
the purohaser proves that he made bona fide 
inquiry into tho matter as to whothor necessity 
existed, and was led to suppose that it did 
exist. Whore several oases are before a Court 
and the subject of suit and tho defendants 
vary with each case, tbe Court cannot order 
them to be tried as one case, or make the 
evidence given in one oase evidonoe, in all tho 
oases without tho oonsent of the parties The 


(18) Suit for share of joint ancestral property 
Estoppel in pleadings -Onus.— In a suit for 
a share of joint ancestral property, where plain- 
tiff claims under one who, when sued on a 
former oooasion as trustee, never pleaded that 
ne was a oo-paroener. hell that the plaintiff, if 
not estopped from now contending that the 
property is joint, has still the entire burden of 
proving that it 19 joint. SURNOMOYEE DEBIA 
v. Gunga GOBIND Roy. 2 W.R. 264. 

(19) Allegation of joint ancestral property— 
Onus of proof— Evidence.— la a suit by the 
widow of defendant’s brother for half-share of 
an alleged joint anoestral property, where it 19 
proved that the original estate was the mother’s 
aud tho subsequent acquisitions of the defend- 
ant were made after her death, held , that the 
burden of proof lay on tho defendant and the 
Oourt (in this particular oase) was satisfied 
with a moderate amount of proof on bis part, 
DUKEENA Dabee v. KISHEN OHUNDER 
8ANDYAL, 3 W.R. 97. 

(20) Joint Hindu family -Separation and 
self acquisition— Onus.— In a suit for possession 
0 properties said to be joint, defendants aver- 
ring self-acquisition tbe onus was held to be* 
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with the defendants to rebut the presumption 
in favour or the family having been joint by 
proving self-acquisition. PEAREE LALL v. 
Bukhoree Lal, 12 W R. 124. 

(21) — Suit property admittedly joint— Pre- 
sumption as to residue — Onus of proving sepa- 
rate acquisition. — Where a part of the property 
sued for is admittedly joint, the presumption 
is that the residue is also joint, the onus lying 
on the defendant to prove separate acquisition. 

Heera Ladd Roy v. Bidyadhur Roy, 21 

W.R. 343. 

(22 ) — Rebutting presumption of jointness of 
Hindu family — Shifting of onus. — The pre- 
sumption that a Hmdu family is joint in food, 
worship, and estate may be rebutted, and where 
this is done, the onus is thrown on tbe opposite 
side. PROSUNNO MOYEE v. WOOMA CHURN 
Deb, 23 W.R. 141. 

(23) — Evidence— Separate property of un- 
divided m mber of joint family — Sight of widow 
to succeed on default of male issue — Assertion of 
di fferent course of descent. — As, under the Hindu 
Law, the separate property of an undivided 
member of a joint family desoends upon his 
widow in default of male issue, tbe person who 
asserts that a different course of desoent is 
applicable must provo that it is so. KATAMA 

Nachiyar v. The Raja of Sivaganga, 2 M 

H.C. 146, Note, P.C. 

(24 ) — Exclusion from joint family property — 
Onus of proof . — The burden of proving that a 
member of a joint Hindu family has beeu 
exoluded from enjoyment of the property f jr 
more than the statutory period and as such is 
not entitled to a 9hare in the family property, 
is on the person who alleges the faot ; and 
absence standing by itself is insufficient to 
establish such exclusion. MACHIRAJU v. fllM- 
HACHALAM, 9M.L.J. 129. 

(25) — Allegation that acquisitions made by 

several mem'ers a>e separate, should he proved 
by the 7 e-son who alleges — Dtfect entitling re- 
partition to be proved. — Parties who allege that 
the acquisitions of the several members of a 
Hindoo family are not to be brought into 
hotohpot aud divided per stirpes , must show 
that they were acquired in such a manner as 
to constitute them separate property and im- 
partible, it is inoumbent on those parties who 
admit that a partition has b;:en made of certain 
portions of the family estate, and seek a re-par- 
tition of the portion bo partitioned, to shew 
that a condition attached to the partition 
whioh rendered it inoperative, or that the 
members of the family have con-ented to a re- 
partition of it. Rai NURSINGH DaSS v. Rai 
NARAIN DASS, 3 N.W P. 217. [R., 28 A. 347 

= 3 A.L.J. 155 = A, W N. 1906, 34. 

( 26 ) — Onus that certain property was joint 
family property — Limitation Act,lS77 , art. 127 . 
— The ourden of proof, where there was no 
contention that the parties wore members of a 
joint Hindu family and where a part of the 
entire estate had been partitioned, as to the 
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property being joint family property, was held 
to lie on tbe plaintiff. 8ADHU RAM v. MUSST 
BAINI, 66 P.R. 1898. 

(27 ) — Hindu family emigrating from Mithla 
to Bengal— Presumption, as to continuance of 
family Custom— Cessation of such custom, onus 
of proof as to. — The presumption is, that mem- 
bers ot a Hindu family, who emigrated from 
Mithila to Bengal , continue tbeir family 
customs, and the onus is upon a party who 
alleges the oessation of such customs to prove 
that fact. SOORENDRONATH ROY v. MUS- 
SAMUT HEERAMONEE BURMONEAH 10 W R 

35, P.C. = 1 B L R. 26 P.C. = 12 M I A 81 = 2 

Suther. 147 = 2 Sar. 372. 

(28) — Primogeniture— Rule in derogation of 

Hindu Law. — Where a custom, such as one of 
primogeniture, in derogatiou or the ordinary 
Hindu Law governing devolution of property 
is set up by a party, it lies upon him to 
establish, by dear and unambiguous evidence, 
that the same in an ancient continuous and 
invariable rule in the family. SHYAMANAND 
Das Mohapatra v. Rama Kanta Das 
Mohapatra, 32 C. 6. [R., 6 A.L.J. 364 = 36 

C. 590=13 C.W.N. 581, P.C.] 

(29 ) — Family custom — Burden of prorf — 
strict proof. —A special family custom involving 
a departure from tho ordinary Hindu Law 
should be properly proved by the person setting 

it up. Garudhwaja Parshad Singh v. 
Suparandhwaja Parshad singh. ioml 

J. 267, P C. = 23 A. 37 = 5 C.W.N. 33 = 27 I a’ 
238 = 7 Sar. 724. 

(30) — Hindu Law— Inheritance by primo- 
geniture , onus of proof as to.— The parties in 
this suit were brothers. The plaintiff olaimed 
that, under the ordinary customary law of 
the Hindus, he was entitled equally with 
his brother to the moveable and immoveable 
property inherited from their father. The 
defendant set up a privilegium in his family of 
inheritance by primogeniiure, Held that the 
onus of proof was on the defendant. 8UPER- 
UNDDHWAJA PRASAD V. GARUR ADDHWA JA 

Prasad. 15 A 147 = A,W.N. 1893, 83. 

(31) — Contract— Evidence— Hindu Law and 
Malabar custom . — In matters of oontract tbe 
Courts are not bound by the Hindu Law and 
there is no peculiar law or oustom of Malabar 
which displaces the ordinary rules of evidence 
as to proof of the liability of principals for aots 
of their agents. Circumstances determine on 
whom, in any particular case, the burden of 
proof lies a3 to the neoessity for the loan, 
KOMBI v. LAKSHMI, 5 M. 201. 

(32) — Alienation by Hindu widow — Duty of 
purchaser. — A purohaser from a Hindu widow 
(alienating property as guardian of her minor 
son and for his maintenance) should satisfy 
himself as well as he can of the neoessity for 
the sale. Further than this, he iB not bound 
to see to the application of the money. RADHA 
KlSHORE MOOKERJEE v. MIRTOONJOY GOW,. 

7 W.R. 23. 
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(33) — Execution of bond by Hindu widow— 
Burden of proof. — The onus of proving due 
ereoution of a document purporting to have 
been signed by a Hindu widow, lies upon the 
plaintiff foreditor), who relies upon the signature 
of the widow as binding the estate which she 
represented. RAMRATAN SUKUL v. NANDU. 
19 C. 249. P.C. = 19 I.A. 9 = 1 Sar. 119. (6 C. 

843, R.) 


(34) — Mirtgiqee of widow for advances made 
to the widow for justifiable purposes — Right of 
mortgagee as against the Crown — Burden of 
proof-— A made advances to a Hindu widow 
in possession, which were secured by a mortgage 
of the immoveable estate of h9r late husband’s 
and the advanoes were applied by her to pur- 
poses for which she had power by the Hindu 
Law to charge or alienate her husband's 
estate, without the heir’s oonsent, Held , that 
A was entitled, as against the Grown, who took 
the estate by escheat on the death of the 
widow for want of heirs, to possession of the 
estate UDder his mortgage, as seourity for the 
amount advanced and interest, subject to the 
equity of redemption by tho Grown. The onus 
probandi lies on the mortgagee to prove, first, 
that tho charge on the estate was the aotof the 
widow: and secondly, that tho debt so oharged 
was a oompetent. act of the widow; but the 
rule whioh throws the burdeu of proof on tho 
party who alleges payment to prove it. or that 
the debt is presumed to be satisfied, unless the 
oontrary is shown by tho creditor is not always 
to be strictly enforced, but is to be governed by 
the circumstances and probabilities of theoase. 

Cavaly Vencata Narainappah v. The 
Collector of Masulipatam, io W R 47, 
P.C. = 11 M.I A. 619 =*2 8uther 103 = 2 Sar. 338. 


(35 )— Decree against head of joint family - 
Sale of joint family property in execution— 
Purchase for valuable consideration— I mpuqn 
ing sale —Onus,— Where joint family property 
is sold in execution of a d'orco agawist thi 
head of the family, and purchased 6ona fidt 
and for valuable consideration, the onus lies or 
members of the family who impugn the sale tc 
show that the d oree was an impriper one 

8HEO Pershad Singh v. Mussamut Soorj 

BUNSEE, 24 W R. 281. 


(30) -Ancestral property — Mortgage— Onus 
probandi -Hindu widow,— In a suit by a Hindu 
widow to raoover a share of property alleged to 

have been inherited from her husband (J), and 
whioh had been mortgaged by her hmband’s 
brother (B) and sdi under a decree obtiined 
on the mortgage, whore the question is raisod 
whether tho money for which tho property was 
mortgaged had be.*n borrowed by (Bi, for his 
own private use, or for the benefit of the family, 
held that the onus was on the defendant to 
show that the plaintiff had derived any benefit 
from the money. 8REEMUTTY 8REEMUTTY 
V. LUKHEE NARAIN DATT, 22 W.R. 171. 

(37)— Hindu haw — Mortgage by widow— Suit 
by representative of mortgagee against reversion • 
ary heirs to enforce mortgage -Burden of proof , 


Burden of proof— continued. 
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In a suit by the heir of a mortgagee against 
a Hindu proprietor’s heirs, in possession after 
the death of his widow, to enforce a mortgage 
by her, tho burden of proving the money t 0 
have been advanced to tho widow for a purpose 
justified by legal necessity is on tho plaintiff, 
It is iDoumbent on him to adduce sufficient 
evidence of the nature of the transaction. 
General evidence, to the effeot that the husband 
died in debt and that the widow substituted 
now securities at reduced interest for former 
mortgages, is not sufficient to exempt the 
plaintiff from having to prove the particulars 
of the transaction and its justification. The 
burden of proving that the estate left by the 
husband is suffioiont to meet tho claim upon 
tho widow is not thrown upon the defendants. 

Maheshar baksh Singh v. ratan Singh 
23 C. 766, P. G. =23 I.A. 87 = 6 M.L.J. 127 = 7 
Sar. 19. (6 M.I. A. 393, Diss .) 

(38) — Burden of proof — Suit by reversioner.— 
Where, after a widow’s death, the reversioner 
sued the donee for the possession of the house, 
held that the burden was on the donee to prove 
that the widow had, when she excouted the 
deed of gift, suoh absolute right of ownership 
as would entitle her to alienate and deal with 
the property in ^any manner whioh would go 
beyond her life-interest. GANPAT RAO v. 

Ram Ohunder, li A. 296 = A.W N. 1889, 111. 

(39) Sale for arrears of rent due by father 
Purchase by sou — O qus of proof, — Wherepro* 

perty was sold for arrears of revenue due by a 
father and it was purchased by the son, who, 
at the timo of purchase, was living together 
with the vendor, it was hold that tho son must 
prove that his purchase was bona fide. HUR 
8UHAYE MlSSER v. DEEN DYAL SINGH. 7 
W.R. 273. 

(40. — Guardian of minors , sale by — Onus 
of proof — Where tho plaintiffs sue to set aside 
a sale effeoted by their guardians during th6ir 
minority on the ground that tho transaction 
was fraudulent and oollusivo, held , that the 
onus of substantiating the allgations lay on 
then. ACHUNTH 8INGH v. KlSHEN PRR- 
SHAD 8INGH, W R. 1864, 37. 

(41) — S ile of minor's property — Bona fides 
of transaction. — Whore a person, after attain- 
ing majority, questions any sale of his proper- 
ty by hia guardian during his minority, the 
burden of proving the bona flies lies on the 
persoa who uotaods the purobase. ROOP 
Narain Singh v. Gujadhar pershad 
Narain 9 W.R. 297. 

(42) — Suit to set asile sale by guardian with 
the sanction of the Court — Onus of proof on 
purchaser— Difference betxoien stranger pur- 
chaser and creditor-purchaser — Ouus of proof 
of necessifr/ of *als by guardian— S. i8, Act 
XL of 1858— Oaus of proof of fraud.— In a 
suit to set aside alienations made with the 
sanotion of the Court, under a 18 of Aot XL 
of 1858 by the guardian, the burden of prov- 
ing that the alienations were improperly 
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made lies heavily on the plaintiff, when the 
purohaser is a stranger ; whereas in the ease 
of the purohaser being himself the creditor, 
the onus is shifted on to the purchaser when 
the plaintiff has established a prima facie 
case— Per Prinsep, J. [ft., 15 C. 40.] Previ- 
ous to the passing of Aot XL of 1858, the pur- 
ohaser of property from a guardian had, in a 
suit to reoover it by the minor, to prove his 
good faith aod his having satisfied himself, 
after proper enquiries, of the necessity for the 
sale. S. 18 of Aot XL of 1858 assimilates the 
law more closely to the English law upon the 
subject and the purohaser at a sale made with 
the sanction of the Court, under the section, 
is not bound to make the same enquiries 
which duty the section casts upon the Judge 
making the order — Per Garth , C.J. ( Prinsep , 
J., was a different view.) [ F. t 6 C. 161 ; ft., 
22 C. 545.] Where fraud or illegality jis alleg- 
ed as a ground for setting aside a sale by a 
guardian made with the sanotiou of the Court, 
the onus lies upon the plaintiff to make out 
a prima facie case and to show that the debt, 
forming the consideration for the sale, was 
one for which the minor was not responsible. 
Per Garth C.J . BIKHER CHUND v. DUL- 
PUTTY SINGH, B C. 363 = 3 C.L R. 374. 

(43) — Debt contracted by Karnavan — Pre- 
sumption— Burden of proof . — In the absence of 
evidence, there is no presumption of law that a 
debt contracted by a Karnavan wa3 contracted 
on behalf of the tarwad. It is for the oreditor 
to 6how, if it is disputed, that the obligor had 
authority, from the family, as their agent or 
manager, to contraot debts, and that he 
assumed to aot, in the particular instanoe, as 
such agent or manager. When this is shown, 
it lies on the family to show that, in the parti- 
cular instance, the obligor was not acting 
within the scope of his authority. KUTTI 
MANNADIYAR v. PAYANU MUTHAN, 3 M. 
288. 

(44) — Heir's title to estate uncontested- -Posses- 
sion obstructed — Conveyance by ancestor — Onus 
on obstructor . — Where an heir’s title to an 
estate is uncontested, and his possession only 
obstructed by au alleged conveyance on the 
part of an ancestor, held that the person in 
possession who caused the obstruction should 
prove the fact of the conveyance. KAMINER 
MOHUN OHUCKERBUTTY v. KALEE KANT 
8EIN, 14 W.R. 273. 

(45) — Purchaser bound to show what was 
purchased . — A purchaser of another’s right and 
interest is bound to show what may be properly 
comprised under that denomination. RAM 

Nath ray v. saleem ahmed Khan, 3 N. 
W.p. 188 [ft., 7 N.W.P. 261, F.B.] 

(46) — Widow allowed to exercise full rights 
of ownership — Curtailment of those fights — 
Onus of proof . — Where a widow has been 
allowed to exeroiee aots of ownership, in respect 
of landed property belonging to her deoeased 

C. II— 41 
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husband incompatible with a mere right to 
maintenance from his estate, the onus of proof 
that the widow is entitled to nothing beyond a 
bare maintenance lies upon the party asserting 

this, nowindh Singh v. Mussamat Sohun 
Rooer, 3 N.W.P, 12. 

(47) — Hindu Law — Streedhun — Proof — A 
Hindu wife, seeking to exempt property from 
responsibility for her husband’s debts, must 
clearly prove that she bad streedhun, and that 
she purchased the property with her self- 
acquired funds. BROJOMOHUN MYTEE v. 

Mussamut Radha Koomaree, W.R. 1864, 
60, 

(48) — Suit for possession by lakberajdar— 
Onus of proof.— A person suing as lakherajdar , 
for possession of land of whioh he has been dis- 
possessed by the zemindar, is not entitled to a 
decree, merely on the ground of his possession 
after the resumption proceedings, but on proof 
of possession several years before presumption. 

Bibee Reazoonissa v. Motee Singh, 2 W. 
R. 236, 

See Certificate of administration 

—General, a-W.N. 1902, 62. 

Limitation Aot, soh. II, arts. 142, 144 

Settlement records and maps, value of as evi- 
dence— Separate ownership of land and of trees 
on land — Sea EVIDENCE— Maps, 2 L.B.R. 
56. 

Fact of adoption admitted— Validity im- 
pugned — See Hindu Law — adoption, 30 C. 
999 = 7 C.W.N. 784. 

Suit for declaration of invalidity of alleged 
adoption Right to immediate possession ob- 
structed by intervention of widow’s estate— 
Burden of proof that adoption was invalid or 
never took place lies on plaintiff— See HINDU 
LAW— ADOPTION, A.W.N. 1908, 79 = 5 A L. 
J. 200 = 30 A. 197. 

See Hindu Law— adoption, A.W.N. 1899, 
28, 3 B. 273. 

Validity of transaction depending on proof 
of legal necessity— Duty of oreditor— See HINDU 
LAW — ALIENATION, 32 0.158 = 9 C,W N. 
330. 

Mortgagee — Auction-purchaser and rever- 
sioner— Contest between— Infancy of rever- 
sioner at the lima of the mortgage— Effeot See 

Hindu Law-alienation, 6 C.L.J. 490. 

Hindu Lav/— Joint family— Alienation of 
anoestral property by father— Son’s right— 
Burden of proving immorality — Sea HINDU 

Law— alienation, 6 a. 193 = a.w.N. 1884, 

23* 

8uit on mortgage by father— Liability of 
son's shares — Onus on oreditor of proof of legal 
necessity for loan — See HINDU LAW— ALIENA- 
TION, 9 A. 493 = A.W.N. 1887, 116. 

Claim under hypothecation bonds exeouted by 
limited owners — Extent of liability of estate — 
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Burden of proof— continued. 

19. — Hindu Law— continued. 

Burden of proving necessity for loan— Consent 
of reversioners, nature and effeot of— See 

Hindu Law— alienation. 21 a. 7 i = 2 G W. 
N. 7*29 = 25 I.A. 1S3, P.C. 

To cases of Alienations by a Hindu daughter 
owning a life-estate — Of legal necessity i3 on 
the alienee — See HINDU LAW — ALIENATION, 
36 C. 753 = 2 Ind. Gas 1 52. 

S^e Hindu Law — Alienation, 14 A. 420 

19 I.A. 190, P.C. A W. N. 1886. 7:3, 2 B.HG. 
•n. 10 VV.R. 8, 2 M.H.G, 407, 17 A. 125 = A, 
W.N. 1895, 24, 14 A. 179, F.B. = A W.N. 1892, 
49, 4 B. 462, U9P.R, 1901, 6B 520 6 M. 
400, 7 M 39, 13 M. 51. 

Family custom allowing adoption — Burden of 
proof, difference in, according as family is gone* 
rally subject or not to Hindu Law— Sop HINDU 

Law-Custom, n c. 463, P.C, = 12 1 a. 72. 
See Hindu Law — Custom, 85 P.L.R. 

1903 = 30 P.R 1903. 

Joint Hindu family — Liability of sons for 
father’s debts— Defence of sons that debts were 
incurred for immoral purposes— Burden of 
proof on sons and not on creditors — See HINDU 

LAW-DEBTS, A. W.N. 1908, 61 = 5 A.L.J. 175 
= 30 A. 156, 

8uifc by son to pet asido mortgapr-deoroo 
against father — Proof of son’s non liability to 

pay debt See HINDU LAW —DEBTS. 16 C P 

L.R. 169. * r * 

Hindu Law— Money borrowed by manager 
of joint family— Onus on creditor to provo loan 
for family purpose— Series of pecuniary dealings 
between parlies— Nature of evidence required - 

See Hindu Law— Debts, 21 b. 808. 

See Hindu Law— Debts, 16 P.r. j878. 
Gosains— Offho of M tliant— Marriage— For. 

feiture — Evideno* — Burden of oroof — See 

Hindu Law— inheritance, 5 b. 682. 

Party setting up diatom arrangement— On — 
See Hindu Law — Inheritance, 12 M 

449* 


Hindu Law— Disqualification from j^e. 

anno— Presumption - Loprost — S^e HlNI 
Law— INHERITANCE, 4 C.L.J. 323 

See Hindu Law— Inheritance 9 w 

439, 13 W.R. 21, P.C =13 M I.A 333 

Attaohmeot of Hindu For,’* in'oroets in oi 
oiUion of deoreo aRamst father personally. 

Dobt not tainted with iramor ilitv — Son’ i i 

terest not liable to exempiion from miachmei 
P R M -T\V N 1 A oo V r’° INT I?AM[r 'Y, ‘17 A. 1 

F.B. -A. W.N. 1904, 151 = 1 A.L.J. :)I0. 

Hindu Law— Joint family— Joint or Depart, 
property-See HINDU Law - Joint Ft„,r 

A. W.N 1905, 212 = 2 A.LJ. 65s 


Presumption and onus of 
family —See Hindu Law- 
1 Agra 220. 


nr^f tn j oinf 

Joint Family, 


Burden of proof— oontinued. 


i y 


Hindu Law —continued. 


Hindu Law-Presumption as to joint nature 
of family and its oroporty— Burden of procf ag 
to separate nature of property— Sec HlNnn 

Law— Joint Family, 8 B. 154. 


Hindu Law— Property left by will— Mem- 
bers of testator s family setting up that pro 
porty aucestral — Onus of proof-Property 

donvH fr<m mother, anoestral nature of-S^ 

Hindu Law— Joint Family, 12 B. 122. 


L-.w applicable to Khoja Mahomodaus in 
Bo.no vy — Anoestral property— Son’s right to 
claim Dartmon during life-time of father— Cub- 
tnm -Wealth amused in trade by individual 
when ancestral Evidence — Onus of proof— 

See Hindu Law— Joint Family, 13 B. 534, 


Cutohi ruomons — Position with regard to 
family property, governed by rules of Hindu 
law and oustora— Family firm-OnKs on mem* 
nrr of family to show be is no partner — Ste 

Hindu Law— Joint family, 14 b. 189. 


one party and contended to bo joint pro- 
perty by the other -Existence of anoestral pro- 
perty Presumption — See HINDU LAW— 

Joint Family. 3 M.L.T. 314 . 


M?mb«r of a joint Hindu family going into 
trade with funds not belonging to family— 
whether acquisition of trade joint family pro- 
perfy or pelf acquisition of acquirer — See 

Hindu Law— Joint Family. 25 P.R. 1906 

= 81 P.L.R. 1906. 


P re -urn p , 1 0 n of j untuess in DayabhaQa 
families— Proof of exclusion— See HINDU LAW 

—Joint Family, 4 C L J. 56. 

Hindu Law — 8elf a?quipit.ion — Burden of 
proof— H indu La w— Joint Family, 9 M. 

Importance of- Question of ohms in Court 
of appeal— Practice See HINDU LAW— JOINT 
hAMILY, 12 Bom L.R. 801. 

See Hindu Law— Joint amily, A.W. 

N. 1,898, 60. A. W.N 1902. 20, 4 O.C. 277, 

0 164 = 10 W.R. 198. 9 W.R. 558; 

J? r W / 4S6, 6 M I A> 10 M.T.A. 490. 11 

M. I.A. 369. 85 P.R, 1867. 17 P.R. 1870, 33 

P.R. 1870. 2 Hay, 353, 13 A. 165. P.O., 5 R. 
H.C.A.C., 71, 6 M H 0 371, 22 A. 141 = A W. 

N. 1900, 2, 9 C. 237. 2 M. 19, 8 M. 214, 10 M. 
251. 


o 


T " * — urts uuiuui 

law— legitimacy, a.w.n. 1905. 214. 

Sec Hindu Law— Maintenance, 3 B 372, 

Nambudri Brahmins— Right of junior mem- 
ber to marrv-Custom -Burden of proof-Sw 
Hindu Law— Marriage, 14 M.L.J. 214. 

Custom of succession at variance with lex 

ino HlNDU Law— Marriage, 3 A.L.J. 

209 = 28 A. 458 = A W.N. 1906. 83. 

S 0 Hindu Law— Partition, l W.R. 90, 

!oV‘\o SI* l ,A * 1)6 ’ 6 W R G7 » p 13 M.I.A. 
131, 13 M.L J. 75, 3 C. P.L.R. 41. 
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Burden of proof— continued. 

19. —Hindu Law — concluded. 

See Hindu Law — religious Endow- 
ment, 2 C. 341, P.C. = 4 I A. 52. 

Alienation by Hindu w'.dow — - Consent of 
soma only o? a num’oar of reversioners of equal 
dogreo — Want of necessity — -Validity of aliena- 
tion— See Hindu Law -Reversioners, h 
O.G. 21. 

Acquisitions out of the income .of widow’s 
estate — Intention of widow to treat it as sepa- 
rate property or as an accretion to estate — 
Power of alienation — Bomi fide purchaser for 
value — Burden of mo A— See HINDU Law - 
Widow, n O.C. 310. 

Alienation mado by widow without legal 
necessity — Right of son subsequently adopted 
by her to question — Qnus on alienee from 
widow of proving grounds justifying alienation 

—See Hindu Law— Widow, n B. 609. 

Hindu widow — Acquisitions from property in- 
herited from husband — Her power of disposition 
— Presumption — See HINDU Law— WIDOW, 
25 M. 351 = 12 M.L J. 5. 

See Hindu Law— Widow, 21 M. 44 1, 6 
M.L. J. 127. P 0., 14 M L.J. 139. 

See Limitation act, 1903, art. l is, 3 
B.L R A.G. 145 = 11 W.R. 463. 

Hindu Law— Decree on mortgage execut- 
ed by father — Sons not made parties under 
s. 85, Transfer of Property Aot — Onus on son of 
proving mortgagee’s knowledge of their in- 
terests— See PARTIES to suits -General, 
21 A. 193. 

See Possession— General, 9 M.L.J. 33. 

20 —Husband and wife. 

See Husband and Wife. 

(1 ) — Delivery of Company's paper by wife to 
husband — Burden of proof of bona fide sale. — In 
a suit by a wife (a Mahomedan woman) against 
her husband to reoaver the value of Gompanv’s 
paper, and personal estate, oto., the plaint 
alleged, that such paper beiug hoc separate 
property, had been, as she lived in seclusion, 
endorsed and handed over by her to her hus- 
band for the purpose of receiving the interest 
thereon, The defence of the husband was, 
that ho had purchased such paper from his 
wife and. ou the endorsement and delivery, 
had paid the full value to his wife, who had 
appropriated the proceeds to her own use. 
Held, upon a review of the evidence, that 
although the wife failed to prove affirmatively 
the precise case alleged by her in the plaint 
the husband was bound to show something 
more than the mere endorsement and delivery 
of the Company’s paper, and that from the 
relations subsisting between the parties, the 
onus pro andi was upon him to establish, first 
that the transaction whioh he set up was a 
bona fide sale; and second, that he gave full 
value for the Company’s paper so reoeived 
from his wife. Held, further, that, in the 
Absence of proof of the husband having the 
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Burden of proof— continued, ^ ^ ,• ^ # $/U 

20.— Husbanded wife— continued. 

means of purchasing the Company’s paper, he 
being at the time in emoarassed oironmstances, 
and of the condition of the wife, a secluded 
woman, that no purchase had taken plan. , and 
that the transact! ;n was frmdulent a-, against 
bor. MOONSHEE BijZCjOOR RUHEKM v. 

Shuaisberoonnissa Beguai, 8 W R :s, p g. 

551 = 2 Sar 259 = 2 fcutiier. 59 

(0> i appeal from W.R. F B 60.) 

{2)—Suit by wife against husband— De Cnee 
ooua fide site and consideration— Onus on has- 
band— Endorsement of Government „• ■ unties 

s:ope of gener at rule as to. -la a rtu it by a wife 

’? Ma °L heC , busblnd - ia which the dofeo, e is 
° fide sila and payment of consideration 
money, the onus is on the defendant. The 
mere endorsement of Government Securities 
(whica, id toe case of strangers of third parties 
would throw the onus on the person aHeging 
frauo) d,d not apply when the relation was t’hat 

RnBm >UJ l i" d W ' f ’' MOONSHEE BUZZUD 
W R k r “ h ™ sher °on Nissa Begum. 

i. M.i v sai, 0 ( " 1 8 WR 3 - p - c = 

wi*}~lZ PerlV mrch C d in lhp Hindu 

w c- Piesumpum.— Quczre.— Whether, in the 

absence 01 evidence as to the source of the 
purenase money, any presumption arises that 
prop jr.y purchased in the name of a Hindu 
wife has been purchased with her husband's 
money and is his property ? Semble.— No pre- 
""“? C . I0U ? 1 n?es 0,thoi: way; the burden of 

a„t the P2D ^ Up01 J ‘J 18 Pl^ioRsin eaoh case 
iid the position of the parties as olaintifisor 

defendants Per Field. J.. CnoWDBANI v 

5l5 R i‘ll c\T H ^r CH0WDRY ’ 8 C. 

on n C ,?• 4t ‘ C Reversed, 13 G. 131 

P -C-:B.. 17MLJ. 339 , 10 0.686 ] 

(1)— Mahomedan wife— Suit bv wife for re- 
covery of property— Cause of action— Presump- 

1 , u ® su ' t bv Mahomedan wife, against 
fler husband after divoroe, for recovery of pro- 
perty belonging to her, cause of action arises 
when she separates from her husband; and 
uutil the husbp-ud has proved bis righc to the 
property , the presumption is that ho only held 
on behalf of his wife. ABDOOL /LIv KllR 
RUMNI8SA, 9 W R. 133. 

(5) — Possession -Burden of proof .— In a suit 

to recover property on the allegation that the 
plaiutiS s rather obtained it in gift f rom his 
wife woere it. had been in the possession of 

hl h A e 7 a fcr moc3 ‘ban thirty years and 
ohe defendant s name had been recorded in the 

ooUeoiorate as heir to the wife, held that con- 

sidoring that the husband and wife had been 

joint tenants, the plaintiff should prove that 

his possession was possession on bis own 

account and not that of »n agent-. VELAET 

ALI Khan v. Mussamut Azmun, 11 W.R. 

513. 

(6) Suit for property from husband to wife 
under kobala — Execution of Icobala admitted — 
Nature of transfer in question — Court not to 
presume consideration — Plaintiff to prove it.— 
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Burden o/proo/— oontinued. 

20.— Husband and wife— concluded. 

In a suit by a wife to recover property alleged 
to have passed to her from her husband under a 
kobala, the execution of whioh is undoubted, 
where the question is whether the transfer re- 
presented a real or simply a paper transaction, 
it is not for the Court to presume but for the 
plaintiff to prove that there was substantial 
consideration. HUB CHUNDER DUTT v. 

Musst. Urshudoonnissa Bibee, 24 W.R. 
477. 

(7) — Purchase of property by husband in the 
name of wife— Presumptions— Onus. — Where a 
Mahomedan husband was found to have paid 
the puroh»se-money for a putnee talook stand- 
ing in the name of his wife, it was held that 
his having been in possession of the money was 
prima facie evidence that the putnee-talook 
belonged to himself, and not to his wife, and 
that presumption was not rebutted, by the faot 
that ho purchased the putuee in the name of 
his wife. RANEE SURNOMOYEE v. LUCHMEE- 
PUT DOOGUR, 9 W.R. 338. 

See Evidence act, 1872, s. 112 , 29 C. Ill, 
P.C. =» 29 I. A. 17 = 6 C.W.N. 146. 

21. — Intervenora. 

See INTERVENORS. 

(1 ) — Suit for rent— Intervenor supporting de- 
fendant's case. — Where in a suit for rent under 
a kubooleut, an intervener supports the defend- 
ant’s oase, alleging the rents to have been paid 
to himself, and not to tho plaintiff, ihe burden 
of proving such receipt and enjoyment lies 
entirely on tho intervenor and tho plaintiff 
need not establish his title or the kabooleut 
until the intervention is disposed of. Ram 

Bhurose Singh v. Jewa Mahatoon, n w. 

R. 819. See, also, RADHA KlSHORE TALUK 
CAR v. GOLUCK CHUNDER ROY, 11 W.R 

366. 

f2) — Suit for kabooleut— Intervention— In - 
ability to prove possession— Spic/al appeal.— Ad 
intervonor in a suit for a kaboolout of certain 
paroels of land, unable to give oonclusivo 
evidence of the actual possession ho setR up. is 
out of Court in speoial appeal. RADHA KlSHORE 
TALOOKDAR v. GOLUCK CHUNDER ROY 11 
W.R. 866. 

(3) Decree under s. 77, Act X of 1859 — 
Ejectment of person enjoying rent— Onus, on 
whom lies. — Where a person has been formally 
declared by a deoreo under a. 77, Aot X of 1959, 
to be in the enjoyment of tho rent of the 
disputed laud and consequently in possession, 
it is incumbent on another porson seeking to 
oust him to prove his title. RUNGO MONEE 
DOSSEEv. UNNOPOORNA Debik, 7 W.R. 149. 

(4) — Suit to get rtd of Collector's decision 
under s, 77, Act A of 1859 -Burden of proof — 
Where a party entitled seeks to get rid of tho 
effeot of a Collector’s decision in favour of an 
intervenor under s. 77, Act X of 1859, ho must 
institute a suit to provo hiB title ; it is not 
auffioiont for him to prove a vague allegation of 


Burden of proof— continued. 

21.— Intervenor*— continued, 

dispossession and put the burden of proving 
title on the defendant. MOHES8UR MOOKEB- 
JEE V. KALEEDOSS MOOKERJEE, 11 W R 
578. 

(5)— Suit for rent of moutah— Intervention- 
Consent— Issues— Special appeal. — A suit for 
rent of a certain land alleged to belong to a 
mouzah bought at auotion-sale being dismissed 
owing to the intervention of the defendant who 
claimed the land as part of her mouzah, both 
parties consenting to have the case deoided 
on the question whether the defendants mouzah 
was or was not in existence, though the plain- 
tiffs were bound to prove their own oase, it was 
held that yet the defendant could not make out 
a new oase in special appeal. MOONDUR 
BEBEE v. HUNOOMAN PERSHAD, 11 W.R. 277. 

(0) — Suit ly purchaser of lakheraj tenure for 
rent -Intervention — S. 77, Act X of 1859- 
Burden of proof. — Where a suit by the purchaser 
of an alleged lakcraj tenure for rent from bis 
under-tenant is thrown out by the intervention 
of the superior landlord under s 77, Aot X of 
1659, all ho has to do in a regular suit is to 
provo tha« he is entitled to the rent. RAJ 
CHUNDER GHOSE V. JOY CHUNDER DUTT 12 
W R. 197. 

(7) — Suit for possession against plaintiff's 
vendor — Claim by third party — Such party 
impleaded — Onus of proof. — In a suit to recover 
possession of property from plaintiff’s vendor, 
where a third party claims, aod is made defend- 
ant the burden of proof lies on the intervenor. 
JUGGODANUND MlSSER v. HaMID RUSSOOL, 
10 W.R. 52. 

(8) — Intervener— Onus of proof.— In a suit for 

recovery of possession of property under a re- 
gistered kobala, the appellant intervened, alleg- 
ing that ho had purchased from the same 
vendors tho disputed property prior to the 
plaintiff’s purchase, and was made a party 
defendant. Held that, after the plaintiffs had 
proved their case against the original defendant, 
it was for the appellant to provo not only fcia 
prior purchase, but also his possession under it. 
BALMA KUNDU DUBAYK v. AD1KUNDA 
PUNDA, 7 C.L R. 360. (10 W.R. 52, 13 W.R. 

362, R.) 

(9) — Act X of 1859, s. 77 — Suit tor kabuliat— 
Intervenor — Onus, — Tho plaintiff sued defend- 
ant (a ryot) for a kabuliat, Tho defendant 
admitted the plaintiff’s right to the kabuliat 
sued lor. An iutorveuor appeared on the alle- 
gation that ho was in actual reooipt and enjoy- 
ment of tho rents bona fide. Held, that the 
onus was on tho intervenor to provo that he 
was bona fide in actual receipt and enjoyment of 
tho rents, and not on tho plaintiff to prove 
his possession. 8HEIKH BHARULLA alias 
BaROMIA v. SHEIKH MAGAN, 3 B.L.R. App. 
61. 

(10) — Suit for rent of share under butwarrah 
— Reg. XIX of 1814 — Dismissal of suit — Non • 
production of documents — Onus of proof on in- 
tervenor. — A suit for rent of a share consequent 
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Burden of proof— continued. 

21. — Intervenors — concluded. 

on a butwara under Regulation XIX of 1814 
haviDg been dismissed because plaintiff oould 
not file either jumma-wassil-bakee or kubooleu \ 
held that before dismissing the suit, the lower 
Appellate Court wa3 bound to put the inter- 
venor to the proof that fcho land appertained to 
the share whioh he got from his vendor, who 
obtained it by inheritance from one of the share- 
holders and to notice plaintiff’s evidenoe, it 
being no defence to the intervonor that he was 
not invited to attend the butwara. HURCHUN- 

der Chuckerbutty v. Meer Mukrum 

ALI, 17 W.R. 143. 

See Mortgage — possession under 
Mortgage, 12 W.R. 19. 

22 — Landlord and tenant. 

See Landlord and Tenant. 

(1) — Ryot holding under Zemindar — Allega- 
tion of separate title— Onus on whom lies . — 
When a ryot is holding lands of considerable ex- 
tent under a zemindar, it is a matter peculiarly 
within his own knowledge of what that holding 
consists ; and, if he alleges that one or two 
plots oocupied by him are held under adifferent 
title, it is for him to show it. Ram COOMAR 

Roy v. Beejoy Gobind bural, 7 W.R. 533. 

(2) — Suit by lessee of purchaser— Allegation 
of independent title by defendant. — In a suit by 
the lessee of the purchaser of the rights and 
interests of the first defendant in lands alleged 
to fall within the zemindary so purchased, 
where defendants allege an independent title, 
held that the burden of proof lay on the 
defendant of establishing the title. DEWAN 

Shumdan Ali v. Mothooranath Dutt, 
14 W.R. 229. [R. , 4 C.L.J. 549.] 

(3) — Rival tenants — Admission by one tenant 
— Resignation of tenancy— Onus of proof . — Two 
rival tenants, A and B, claimed to hold under 
the same landlord K. A admitted the tenancy 
of B, but pleaded resignation by him (B) of his 
teuanoy and a lease to himself. Held that the 
onus of proving the resignation lay on A. 
KISHEN CHUNDER SHAHA v. HOOKOOM 
CHAND SHAHA. W.R. 1864, 47. 

(4) — Suit to obtain declaration of tenancy— 

Onus on plaintiff.— In a suit in which plaintiff 
seeks to obtain a declaration that defendants 
had a tenure under him, the burden of proof 
lies on plaintiff. ROYES MOLL AH v. MUDHOO 
SOODUN MUNDUL, 9 W.R, 134. [R-. 20 B. 

798.] 

(*,)— Transferability of tenure— Onus of proof 
— Suit for resumption. — There is no presump- 
tion that any tenure held is not a transferable 
tenure ; and a landlord suing for khas posses- 
sion, on the ground that a tenure sold was not 
transferable, must establish his case. DOYA 
OHAND 8HAHA V. ANUND CHUNDER SEN 

MOZUMDAR. 14 C. 382. [Not F. t 15 C. 89 ; 
R., 13 M. 60, 25 0. 896, F.B.] 


Burden of proof — oontinued. 

22 — Landlord and tenant — continued. 

(6) — Transferability of tenure — Onus of proof 
— Where, in a suit to reoover possession of 
lands belonging to the putni-estate of the 
plaintiff, whioh were purchased by the defend- 
ant in execution of a money-decree against 
the holder of a subordinate tenure, the defend- 
ant set up that the holding was of a perma- 
nent and transferable nature, held, the onus 
of proof of transferability lay upon the defend- 
ant. KrIPA MOYI DABIA V. DURGA GOVIND 
SARKAR, 15 C. 89. (14 C. 382, Not F.) [R., 13 
M. 60. 25 C. 896, F.B., 9 C.W.N. 144, i C. 
L J, 557.] 

(7) — Landlord and tenant— Sale of tenant's in 

terest — Suit to set aside sale — Burden of proof — 
Transfer of Property Act, ss. 106, 108 — Presump- 
tion as to teiiancy and assignability — Tenancy 
at will — Permanent occupancy — Course of deci- 
sions. — In the absence of a covenant not to as- 
81 go. A tenanoy is presumably a saleable interest, 
and it lies on the landlord, who seeks to set aside 
a sale of his tenant’s right and to obtain posses- 
sion of the land, to show what was the nature of 
the tenancy, how it ceased, and how the right 
to present possession accrued. [F. , 15 M, 95; 
R., 20 M. 299.] Under ss. 106 and 109 of the 
Transfer of Property Act, whioh followed the 
previous oourse of decisions, there is no pre- 
sumption that every tenant in a zemindari 
village is a tenant-at-will, or that a tenancy 
is not a saleable interest. [D. t 25 C. 896 ] 
According to the oourse of decisions in Madras, 
the landlord may determine the tenanoy if 
there is a oontraot, express or implied, by 
exercising his will in accordance with his obli- 
gations ; there is no presumption in favour of a 
tenancy at will; an ocoupanoy right may exist 
by oustom; a pattadar or raiyat in a mitta is 
entitled to continue in possession so long as he 
regularly pays rent and has a saleable interest, 
and, by reason of special circumstances in evi- 
dence, the onus of proof may be shifted, even 
in regard to a permanent occupancy right, from 
the tenant to the landlord. APPA RAU v. 
SUBBANNA. 13 M. 60 [R.. 23 M. 318, 30 M. 

155 = 17 M.L.J. 64 = 2 M.L.T. 25 ] 

(8; — Suit to s:-t aside a sub -tenure — Specific 
allegations in plaint about nature of tenure — 
Onus of proof. — In a suit to set aside an Ousut 
Neem tlowlah sub-tenure, where plaintiff 
makes specific allegations of the exceptional 
character of the tenure, anti the defendant is 
in pot-session under orders of the Revenue Court 
passed under ol. 6, s. 23, Act X of 1859, held, 
it waz for the plaintiff first to prove the specifio 
allegation of the temporary and extraordinary 
charter of the tenure. HERU SOONDUREE 

Debia v. ameena Begum, 3 W.R. Act X 
Rul. 72. 

(9) — Suit to recover land — Mokurruree lease— 
Onus of proof — In a suit to recover land under 
a mokurruree lease, in whioh the zemindar 
(defendant) admits the validity of the lease, 
but the other defendant also claims a mokur- 
ruree interest, the onut lay with the substantive 
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Burden of proof— continued. 

22. — Landlord and tenant— continued. 

defendant to show that hig lease was mokutru- 
rf&. HUGHOONATH LOBEY v. PUHESH RAM 
MAHATA, 10 W.K 9. 

(10 , — Allegation of permanent Ichadim tenure 
under managers r f endowed property — Odub 
probandi. — Whcro plaintiffs have long held as 
kli idiuiK under the superior holders or managers 
of endowed property, and set up a claim to 
hold a permanent kbadim (enure, from which 
they are not liable to be ejected except for 
mii-couduct, the onus probandi ia on them. 

CHAND Mean v. Khondkar ashrutollah, 

6 W.R. 89. 

(11) — Suit for possession of ayma land — 
Identification iy plain iff .— Where a plaintiff 
established a pi ima /. cie case of the identity 
of ayma land which i.:o claims through bin 
anccdtor, who had b en allowed by the Collector 
to retain it, it will n -t. with defendant to 
prove that tho land is Li: own, or that it is not 
the ayma land which ;*e plaintiff's ancestor 
once held. MOLLA ABDUR RUB v. HURRY- 

HUR Mookerjee. 1 lud. Jur. N S. 50. 

(12) — Khoti land— Suit against cultivator by 
Khot— Burden of pi oof , — W boro a Kabulayat- 
dar Khot sued for rent from cultivators holding 
laud in a Khoti villago, held that the onus of 
proving the lands to bo Khoti did not lie on tho 
plaintiff; but that it lay with the holder of 
lauds in a Khoti estate to prove that bo is 
exempted from paying rent according to tho 
custom of tho country. MUHAMMAD Y \KUB 

v. Muhammad Ismail, 9 B.H.c, 278. 

App. No. 165 of 18G8, followed.) 

(13) — Behar orchard lands — Bhaoli end 
Nukdee tenure — Onus of proving special nature 
of tenure— As thero is no presumption that 
orchard lands in Bohar are held on a Bhaoli 
tenure only and not on a Nukdi tenure, whero 
a zemindar sues for the value or trees cut 
down in an orchard in Behar, the z.mindar 
should prove the snecial nature of the tenure 
DOMUN SING v. SOOKUN BALL. 2 W.R. 12. 

(14) Orchard land — Possession of planter of 
trees. — Although generally it may u e taken 
that land, whoroon an orchard is planted 
belongs to the zemindar, and has beeu grant- 
ed to a stranger to plant tre.s thereon, in whioa 
caso it reverts to tho z?mindar alter tbo 
trees have disappeared and the land baobeoomo 

arable, yet, when it is asserted that tho laud 
belongs to iho planter of tho orohard, having 
been acquired by purchase, it is for the zemin- 
dar to prove that the land belongs to him and 
was Riven for plantation ; and, in tho absence 
of such proof, the holder or oooupant may rolv 
on his long possession. DflUNEE Ram v 
AMANUT Hossein, 2 Agra 361. 

(15) — Landlord suing for possession- Onus 
of proof on landlord.— Where landlord sues for 
possession of land within his estato, tho onus is 
on him to prove that ho is entitled to euoh pos- 
session. GUDADHUR IiANERJEE v. Kanvp 
DEKHOORIA, 8 W.R. 191. 


Burden of proof— oontinued. - 

22,— Landlordand tenant— confinMed. 

(16, — Talukdar— Suit for possession— Land 

purchased in execution .— Where a talookdar 
sues for possession of land oontained in an 
under-tenure purchased by him at an exeou- 
tion-salo, from some of whioh he has been 
dispossessed and his title in regard to the 
remainder is disputed, held that tho onus lay 
on tho plaintiff to prove his case. SHUSTEE 
Ram Paul v. Nobokant Roy, 14 W.r. 190, 

(17) — S uitfer nila zamin — Extent of leased 
lands and nila zamin , onus of proof as to— 
Absence if proof- Presumption —lu a suit for 
nila zamin, it is for the landlord to briug 
evidence of the relative extent of nila zamin 
and Based lands, and in default of suoh evidence 
thu whole must no taken to bo leased to the 
tenant. Mr. GEORGE MAXWELL REILY v. 
BAMA 800NDUF.EE DOSSEE, 25 W.R. 398. 

(18) — Ouster by defendant admitting posses- 
sion — Permissive possession — Onu6 — Res judi- 

| eala — Kaboolcut declared genuine by Bevcnue 
I Court- Jurisdiction of ( hd Court to try ques- 
tion. —Where Octouamt, having oustt a plain- 
tiff, admits his alleged possession, but contends 
that it has beon only permissive possession, as 
that of a tenant, riot possession as owner the 
onus was held to be on tho defendant. A Civil 
Court has jurisdiction to try tho genuineness 
of a kubooleui found by tho Revenue Court to 
bo a genuine document. BOISTUB CHURN 

Skin v. Traoee Ram Sein, 15 W.R, 82. 
ID.. 13 M. 267,] 

U9) Sale of entire hold if g for arrears of 
rent — Claim for divided portion of tenure— 
Proof of tenancy.— Whore an entire noldiug has 
been soiu lor arrears of rout, plaintiff, olaimmg 
to hold a divided portion of tho tenure, must 
provo his status as tonant iu respeot of the 
share in question. HURHUR SINGH v. MUS- 
SAMAT OOMA ICOOKR, 16 W.R. 93. 

(‘*-'0) — Kobala held to be mala fido — Burdtn 
oj proof. Whore a plaintiff iu a civil suit relies 
on a kobala hold by a Small Causo Court to be 
mala jide tho burdtn of proof lies upon plaintiff 
that iho deed was really executed. ESHAN 
C’H UNDER DOSS v. RUKEEMOODDEEN SOW- 
DAC.UR, 10 W.R. 412. 

(21) — Oci iqxircy fora longtime .— An ooou 
panoy of upwards oi seventy years is sufficient 
to throw upon those who seek to disturb it, 
the burden of showing that the teuaucy was 
not accompanied with a right of oocupanoy. 

Krishnaswamiv. Varadaraja and 
Varadaraja v. Vknkatachalla, 5 M. 848, 

F.B. [7>., lb M. 131, 271] 

(22) Portion of land in which defendant 
claimed right of occujiancy — Onus. — Tho onus 
of pointing out, that portion of the lands m 
which defendant olaimed his right of oceupanoy 
lay on him. CHANDRABATI KOERI v. 

Harrington, 18 C. 349. P,C. = 18 I.A. 27- 
5 Sar. 481, 

(23) --S. 23, Act YIlIoflS85 I Bengal Tih- 
ancy)— Occupancy Unant's right to cut trees - 
Custom— Onus. — According toe, 28, Aol VIII 
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Burden of proof— continued. 

22.— Landlord and tenant — continued. 

of 1885, the burden of proof lies on the landlord 
to establish a custom prohibiting the cutting 
down of trees by an occupauoy tenant, and not 
on the tenant to establish the contrary. 

Nafar chandra Pal chowdhuri v. Ram 
Lal Pal, 22 C. 742. 

(24) — S. P3, Bengal Tenancy Act , 1885 — 
Right of occupancy tenant to cut trees — Onus.— 
The onus rects upon au occupancy tenant to 
prove a cubtom to cut down trees. PYARI 

Lall Pal v. Narayan Mandal, 22 C. ?46, 
Note. 

<25, — Death of occupancy tenant — Suit for 
possession— C oiluterals — Common ancestor — 
Bur ecu of proof - Presumption. — On a lauuKrd 
suing lot me puss-ebtiou or a holding in conse- 
quence ot the dtaoh of an oocupancy tenant, 
me defendants claimed it as the collaterals oi 
the deceased. Held th.it the deieudauis should 
prove that a c.innjuu ancestor of themselves 
and the deceased had held the land, of the 
defendants being entuled to no presumption 
in their favour. DlWAN v. DaRa, 83 PR. 
1879. 

(26) — Occupancy tenant admitting himself to 
be tenant at will — Proof of genuineness of ad- 
mission Onus of prouj. — It a tenant, recorded 
as one with right ot occupancy, should admit 
that he was a teuant-at-wiii, the landlord his 
the buroeu of proving that the tenant made 
Buch admissn n voluntarily. JYMAL SINGH v. 
JAMIAH SINGH, 115 P. R. 1819. 

(27; — Lakheraj - Onus probandi — Suit for 
Kuoooleul uc an enhan< cd >ate of rent — Defend- 
ant claiming la.nl as lukheiaj — Defendant not 
bound to give puma facie p roof of claim.— 

Umbika churn Mundle v. Ramdrun 

MOHURUR, 11 W R. 35. 

(28; Onus of proving nature of tenancy . — 
Whor3 the ritfeudaut admitted that he was a 
tenaut, the onus is upon him to show that his 
touauoy was buch as he sets up, namely, a 
permanent teuauoy ac a rent which caunoc be 
enhanced. RAJAH KHETTER KRISTO MlT- 

ter v. Kumar dinendra -narain Roy, 3 

C.W.N, 202. 

(29 ) — Landlord and tenant— Suit for eject- 

ment-- Burden of proof. — In a 6uit for ejectment, 
tne landlord must show that, under the term- 
of the tenancy and in the oiroumstances that 
exist, he has a right to eject the tenaut, 
although the latter may allege and fail to prove 
a right of oocupancy. VENKATACHARLU v. 
KANDAPPA, 13 M. 93- [R., 20 M. 299, 23 M. 

318.] 

(30) — Proof of zamindari rights — Right to 
garden planted wnh trees. — The owner of a 
oagh in an estate in which he is not possessed 
of any zamindari rights must, if he claims a 
higher right than that ordinarily possessed by a 
tenant planter or the successor of such a 
planter, produoe evidence in support of his 
claim ; but, when the bagh has been admittedly 


Burden of proof — continued. 

— -22. — Landlord and tenant —continued. 

planted oy a zimiudar and has been, on the 
sale of his zamindari rights, reserved by him, 
it is incumbent on the purchaser to prove that, 
by the reservation, ihe vendor reserved only 
the interest which a tenant-planter would have 
possessed in the bagh. ALI BUKSH v. MUDUN 
GoPaL, 3 Agra 3b9. 

(3<; Su t for kabuliat Lands accreting to 
z'vima tenure with fixed rent -Regulations XI 
of 1825 and VIII of 1703 -Act X of 1859, s. 15 

In a suit for a kuuo lent on an alleged right 
to assess lands which have acoreted to a per- 
maneoi. zimma tenure, the plaintiff should 
privefcbat, under the law of accretion, s, 4, 
Reg. Xt of ls<!5, the acoretions are, either by 
custom or agreement, liable to be assessed, 
JUQGUT CHUNDER DUTT V. DESPINO 
I'ANIO-TY, 8 W.R 427. 

(32) — Acknouledgment of tenancy — Suit for 
ka uii <t.— in a, mu before the l ollector for a 
k ibuli.ii, on the gr mud that the defeudant bad 
occupied and culliv-.ted certain lands of the 
pl-tmMff. the defen Jarit pleaded that he was co- 
parcener with the plaintiff oi the land, but he 
admitted that he bad given a kibulial lor some 
of the lane s ho occupied . Held that since by 
giving the ktbuliat the defendant had acknow- 
ledged the plaintiff to be his landlord, the onus 
of proving the plea was upou the defendant. 
JUGGOBUNDOO MOOZOOMDAR v GOOROO- 
PERRHAD hOY, Marsh 34, See, also, GUROO 

Persad Roy v Juggobundoo Moozoom- 

DAR. W.R.F.B. 15=1 Hay 228. 

(33) — Suit for kabuliat — A m ssion of par- 
tial tenancy— Onus of p)roving non-tenancy — 
Jurisdiction of Coll dor.— In * suit for Kabul- 
iat when the defendant admits partial tenancy, 
the onus is on him to prove non-tenancy as to 
the rest. The Collector has jurisdiction in suoh 

a oaso. Gooro Prasad Roy v. Juggobun- 
doo MOZOOMDAR, W.R. F.B. 13. 

(34) — Suit for pattah at amulnama rate — 
Plaintiff to prove fairness of rate — Where a 
ryot sues for a potuah at the rate fixed by the 
amulnam in given by defendant, the plaintiff 
was h- Id bound to prove that the rate was fair. 

Kishen pershad Singh v. Mohun Singh, 

15 W.R 420. 

(35) — Suit for rent — Waste and lakeraj 
land — Plea of. — In a suit for rent, when the 
raiyai- pleads that part of the land is waste and 
lakheraj , the onus is on the laudlord to prove 
that ouch land has paid rent to him in provioua 
years. MOTEE LALL ADUCK v. JUDOOPUT- 
TEE DORS. 2 W.R. Act X, Rul 44. Sec also 
Gumani Kazi v Harih arMookerjee, B.L, 
R. Sup Yol. 13 = W.R FB. ll6 = Manh 327. 

MlRTOONJOY CHUCKERBUTTY v. BURODA 
Kant ROY, 6 W.R. Act X. Rul. 18, and 
Bisheshur Chuckerrutty V. WOOMA 
Churn Roy, 7 W.R. 44. 

(36) — Lakheraj land — Suit for enhancement 
of rent — Onus of proof . — To entitle the plain- 
tiff to recover enchanoed rent for that portion of 
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Burden of proof— continued. 


Burden of proof— oontinued. 


22. — Landlord and tenant —continued. 

the land whioh the defendant states is his 
lakheraj, the plaintiff ought to show that it is 
bis mal land. The Judge must throw the onus of 
proof, in the first place, on him, and go into the 
defendant’s evidenoe, only if the plaintiff 
makes out a prim a facie oase, and then not 
look to the validity of defendant’s title, but 
his possession of the land as lakheraj. MlB- 
TOONJOY CUCKERBUTRY V. RAJAH BARODA 

Kant Roy, 6 W.R. Act X, Rul. 18. 

<37 > — Suit for rent — Plaintiff denied to be 
landlord — Allegation of payment to intervenor 
- Points to be inquired into, — Where in a suit 
for rent, defendant denies that plaintiff is land- 
lord, alleging payment to an intervenor, it is 
not enough that the intervention is set aside ; 
the Court must inquire whether defendant is 
a ryot of the plaintiff. JAGURDEE v. RaDHA 
KlSHORE TALOOKDAR, 13 W.R. 259. 

(38) — Suit for rent — Ejectment— Onus as to 
rate of rent — Abatement. — A tenant sued for 
rent may set up as answer ejeotment by title 
paramount to that of bis lessor; and if evicted 
from part of the land, the lessor must, on 
olaiming an apportionment, show what is the 
fair rate of the lands out of which the tenant 
is not evioted. GOPANUND JHA v. LALLA 
GOBIND PERSHAD, 12 W.R. 109. [Cons., 24 
C. 296; R., 25 B. 269.] 

(39) Rent alleged to bs due wider arrange - 
ment— Arrangement denied— Onus of proving 
arrangement— Copies of depositions taken when 
defendant was no party— Evidence.— In a suit 
for rent alleged as duo under au arrangement, 
repudiated by the defendant, the burdon of 
proving the arrangement is on the plaintiff. 
Copies of depositions given in suits to whioh 
the defendant was no party are no evidence 
against him in subsequent suits. BHUMBOO 

Geer Gossain v. Ram JewanLall, 8 W.R. 

509. 

(40) — Suit for rent by share-holder— Plea, of 
duty to pay in full to person entitled to entire 
rent— Onus.— In a suit for rout by a share- 
holder, where dofondant oontends that ho is 
not bound to pay otherwise than by entirety 
to the person entitled to the whole rent, hold 
that the burden lay on the plaintiff to’ show 
that he had a right to sue for a fraotional 
portion cf the rent as ho had sued. MUSSAMUT 

LALUN V. Hemraj 8ingh, 20 W R 76 
[Appr., 4 C. 96, P. B.; D„ 24 W.R, 350.] 

(41) Landlord and tenant — • Rate of rent— 
Onus. The more faot that a tenant somo time 
ago gave a kabuliyat for a limited period at a 
particular rate of rent, is not sufficient in itself 
to throw upon the defendant the entire burden 
of proving what the present rent is, without any 
evidenoe on the part of the landlord that tho 
rent specified in tho kabuliyat had ever been 
realised from him. MUKUNDA Chundra 
8ARMA 8ARKAR v. ARPAN ALI SHEIKH. 2 

C.W.N. 47. 




landlord and tenant— continued. 


(42)— Suit for rent-Plea of payment — 
Nature a>\d onus of proof.— The tenant, who 
in a suit for arrears of rent for a oertaiu year’ 
pleads payment and oites the plaintiff’s agent* 
who deposes to having received moneys from 
the defendant’s under-tenant but not for the 
year in question, must speoifically prove that 
such payments were in respect of the rent due 
for the period sued for. The tenant himself 
should take care, when he makes the payment 
that the receipt given by the landlord is in 
proper form. BlBEE SYEFUN v. RUDDER 
SOHAY, 7 C 582. 


(43) — Suit for*. rent- Onus of proof about 
rate.— In an ordinary case, when a landlord 
brings a suit to recover ront, it is for him to 
establish the rate at whioh he is entitled to 
recover if there it any dispute as to the rate. 
But when the defendants were in possession as 
tiocadars from 1262 to 1281. and the plaintiff 
never realized any rent from the defendants, 
whose tenancy was established in a previous 
litigation betwoen bimself and the defendants, 
held that the plaintiffs should bo deemed to 
have stated the case in having proved that nine 
annas was tho ordinary Bakimee (or laudlord’s) 
share in the village, and that It was for th6 
defendants to prove their speoial plea that the 
proportion was eight anna9 and not nine annas. 

LOCHUN CHOWDHRY v. ANUP SINGH, 8 C L. 
R. 426. 


(44) Suit for arrears of rent— Oam of proof , 
—In a suit to reoover arrears of rent from the 
defendant upon a registered kabuliat , the 
defendant pleaded that, although he exeouted 
the kabuliat, ho did not obtain possession of 
all the lands as described in it. Hild, that the 
onus was upon the defendant to prove his case. 

Bani Madhub Mookerjee v. SRIDHUR 
Deb Ghuttack, 10 C.L.R. 855. 


(45) — Suit for rent— Ejectment — Rate of reHt 
claxmed in guestion — Burden of proof on plain- 
tiff- In ft suit for arrears of rent and for eject- 
ment in consequence of non-payment where 
dofondant challenges the rate olaimed aa well 
as plaiutiff’s right to sue alone, held that the 
burden of proving hi3 right to the rate of rent 
sued for and that ho was the sole proprietor lay 
on tho plaintiff. SHAIKH ASHRUF v. RAM 
KlSHORE GHOSE. 23 W.R. 289. 

(46) — Suit for rent — Defendant pleading pay- 
ment — Onus. — Held, that, in a suit for rent 
whero the tenant pleads payment, the onus is on 
him PUREEAG LAL v. RAM JEEAN LALL. 
1. W.R. 264. 

(47) — S. JO. Req. If of 1S19— Assessment of 
lakheraj lajids — Plaintiff, onus on. — In a suit 
under s. 30, II of 1819, to aaaoss more 
than 100 beogahs of land alleged to be 
plaintiff’s raal lauds, is the duty of the 
plaintiff to prove that the lands were his mal 
lands on or before the 1st December 1790. 
beforo the other party can be called upon to 
prove his title. BOOKHODA DEBIA V. 8HEIKH 
AZBKOODDEEN, 2. W.R. 302. 
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Burden of proof — continued, 

22. — Landlord and tenant— continued. 

(48) — Suit for arrears of rent — Deduction for 
lands washed away — Onus prooandi. — In a 
suit for arrears of rent, where deduction is 
olaimed for lands washed away, the defendant 
is entitled to such deduction; but the whole onus 
lies upon the defendant of proving the extent 
of the deduction to whioh he is entitled and of 
showing precisely what lands have disappeared; 
and the plaiutifi in proving that full rent ha3 
ever been paid ha3 proved a sufficient prima 
facie case. MR. THOMAS SAVI v. OBHOY NATH 

Bose, 2 W.R. Act X, Rul. 27. 

(49) — Rani, collection of— Onus o/ proof . — 
Whether the plaintiff's superior tenure is admit- 
ted over the whole or only a part of the defend- 
ants under tenure, and whether the existence, 
over a pirt of that un ier-teaure, of tenures 
independent of the plaintiff’s under-tenure is 
pleaded, the onus of proving that rent has been 
collected direot from the tenant in possession 
lies upon the defendant. Raj CHUNDER ROY 

Chowdhry v. Shaikh abbas, 5 W.R. 185 

(50) — No allegation by defendant about plain- 
tiffs' knowledge as to amount of deductions — Ad 
viission of plaintiff abou: deductions— Onus of- 
proof. — Where tne defendant never sets forth 
plaintiff’s knowledge of the amount of deduc- 
tions and the plaintiff admits that deductions 
of a oertain olass and description would be made, 
it is for the defendant, who had made the outlay 
on acoount of which the deductions were 
claimed by him, to prove the amounts. 
LEKHRAJ ROY V. MR. U. BUCKLAND, 5 W.R. 
Act X, Rul. 65. 

(51) — Arrears of rent — Onus of proof— Jumma 
wassil baki papers — Evidence. — In a suit for 
arrears of rent at a specified rate, the plaintiff 
is to discharge the burden of proving that the 
defendant held th6 said land for which he was 
liable to pay at the rate sued for. Jumma 
wassil baku papers are not of independent 
evidentiary value. SHAIKH NEWAZEE V. L. 

Lloyd, 8 W.R. 464. 

(52) — Act X of 1859, s. 4 — Presumption under 
section — Onus. — The presumption under s 4, 
Act X of 1859, is not removed by defendant’s 
statement that the orchard was made more than 
40 years ago ; the onus resting with the plain- 
tiffs. SOODISHTEE LALL CHOWDHRY v. 

Muthoo L'.ld Chowdhry, 8 W.R. 487. 

(53) — Rent suit— Sale-deed — Onus on plaintiff 
— Written statement.— In a suit for rent where 
a deed of sale is the foundation of plaintiff’s 
right, the plaintiff should establish th3 deed, in 
spite of the defendant’s failure to objeot to it 
iu the written statement. ZlMUT HOSSEIN 

v. Kuneez Fatima, 12 W.R. 3. 

(54) — Short lease — Ryot holding over — Onus of 
proof. — Where a landlord claims rent from a 
ryot holding under a short lease, for a period 
after the expiry of his lease, hell that such 
landlord was bound to prove that the latter 
held on subsequently to the term of the lease. 
TlLUCK PATTUCK v. MAHABEER PANDEY, 15 
W.R. 494. 


Burden of proof— continued. 

—22. — Landlord and tsnaat — continued. 

<55) — Rent-suit against shareholder— Inter- 
venor— Decision without jurisdiction— Evidence 
— Onus probindi- — Where plaintiff’s share of 
rent said to be due to him by defendant, 
another shareholder, iu respeot of the occupa- 
tion of a certain xerait land constituting the 
holding of the combined shareholders, and fchp 
defendant pleaded that the share of the plaintiff 
was less than what he stated it to be, held that 
the plaintiff was bound to prove tho extent of 
his share. A ryot, in suoh a case, resisting the 
olaim of a shareholder to rent oould also, for 
valid reasons, oblige the plaintiff prove the 
amount of his share ; but in the oase of an 
intervener. th« only onus on him would be to 
prove bona file possession. A decision set 
aside by a superior Court as made without 
jurisdiction has no probative force between the 
parties. 800KRAM MlSSER v. W. CROWDY, 
19 W R. 283. [R. t 35 751.] 

( 56 ) — Execution of kabuliafc — Plea of non-lia- 
bility for rent —Allegation of benamee — Onus of 
proof of ownershio — Where a tenant, who has 
executed a kabuliat in the name of A, pleids 
non-liability to A for the rent, on the ground 
that A is benami for somebody else the onus 
is ou him to prove that somebody else is, and 
that the ostensible owner is not, the real owner. 

Mussamut Inderbuttee Kooer v. Shaikh 

MUKHOOB ALI TICCADAR, 24 W.R. 44. 

(57) — Rent-suit — Admission of claim — Pay- 
ment. proof of . — In a suit for arrears of rent 
where defendant admits that certain sums are 
due, he is bound to prove payment. ROY 

Monohur Lall v. Dharee Goala, 24 W.R. 
341. 

(58) — Landlord and tenant — Rent , nature of 
— Burden . — The appellant, a zemindar, sued 
the respondent, his tenant, for the value of his 
share of the produce of certain land by way of 
rent, alleging that the reut was payable in 
kind. The respondent alleged that the rent of 
the land in question was payable in coin, 
admitting, however, that it had formerly been 
paid in kind. Held , that the burden of proving 
the oharge alleged by the respondent lay on 

him Grish Chcjnder v. Ganpat Narain, 

A.W.N. 1882, 113. 

(59) — Rent-free land — Demand of rent — 
Burden of proof. — Where certain land has been 
admitted>y rent-free for fifty years, the burden 
of proving that rent h due is upon the person 
demanding it. KEVAL KUKER v THE TALUQ- 
DARI SETTLEMENT OFFICER AND GAGUBHI 
ABHESANGJI TaLUQDAR, 1 B. 588. 

(60) — Landlord's right to eject tenant after 

notice — Exception — Proof . — A landlord is 
entitled to eject his tenant after notioe, unless 
debarred by oertain rights of his tenant. He is 
not required to prove the absenoe of the oir- 
oumstanoes whioh entitle that tenant to -etain 
possession NUBO COOMAR GHOSE V. OuZrR 
SHIKDAR, 23 W.R. 238. [«., 11 C.L.R. 476.] 


C. 11—42 
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Burden of proof — oontinuod. 

22. — Landlord and teoan t— continued, 

(61) Suit /or ejectment— Pica of gujasta 
tenure -Durden of proof— Den. Act VIII of 
1H69 % s. 102 -Suit for arrears of rent — Second 
appeal. — Whore, iu a suit for cjeotment of the 
ue'^mJaLitB on the ground that they were mere 
yearly tenants without any right, the defend- 
ants .state that the holding was gujasia and 
transferable, and the plaintiff fails to establish 
a yrivia facie case that the tenants had no 
euch right, and the defendants have produced 
evidence to show the existence of euch a right, 
held that the plaintiff is not entitled to a decree 
for ejectment, in suits for arrears of root, 
where a question whether the tenancy is a 
gujasta holding is tried by the lower Court, a 
second appeal lies, although the value of the 
suits is below Ks. J00, and the provisions of 
e. 102 do not apply to them. BYJI Nath 

8 U H \V°n’ *'J“ D<jUR R0Y ’ 7 C L R - 309. [D . 


( 62 )- A< rual of right cj occupancy unde \ 
s. 0, Act X if 1&59. — Held that no right o 
occupancy uiiuer s. 6, Act X of 1859, accrues 
whore i, ho tenaiio came into possession under i 
contract only, or where a right of re-entry i« 
reserved to the landlord. Where, however 
there are no such terms, but merely a pottal 
for a certain number of years, the onus is ot 
the landlord to show th it the tenure was suob 
that the express limit ol years may be fairly 
applied to ihu possession and construed to give 
the right of re-entry. ROY ODYTE NARAIJn 
SINGH v. UBH a It AN.* ROY, 4 W.R. Act X, Rul. 1 

(63 - 


T . j or possession and mesne profit s- 

J umsdiction. — a aim mr possession ol juleU nd 
lrom wuich plaintiff had been ousted and fc 
recovery ol mesue profits againet a zominda 
anu others, can he einurtaiucd by a Civ 
Cour(. A tenant must go out at the expiratio 
of a lea e wnich dots not provide for re-entry 

unless he car. prove a right to further occu 

“mT iJ0SS1A v - JH0LL 

(64)-6'uii/„r kbtH p sscssioit -Dcfoulanl 
ryot —]> urden of proof- Luj M lo evi.tion.- 

BIOU o( Uu. Wiihm li.s osi.tte, i( defendant ia 

(medium .u, yiaiuL.fl’a ngbt follows as « matte 
of oourse ; uu , „ „ ryo(> p i alntlifl mu9l 8ho , 

T ij **'»ble to eviction 

5 s ' 1 ™' 16 w «• >38 [«!; 9 U ( t .w iu n 

urjzfpjz V T 3S ion ~ A imission °f 

tL,U , 7 p P aUah ~Traverso b 

plaintiff — Ouuy on defendant. -In a suit 
possession whcio admitting tbo plaintiff's ti 
the defendant pleads a pottah from the pla 
*!? 8 » l, oeslur 9i which the plaintiff travel 
the onus ot proving the pattah is 0 n \ 
defendant. Joy Ram CHUCKERBUTTY 
Bj.SSONATH Jash, 2 W.R. 208, 

(66)— Suit by lakberajdar for possessi 
agamst present putneodar — Onus of proof,— 




Burden ot proof— continued. 

22.— Landlord and tenant— confined. 

a suit by a lakherajdar for the possession of 
land of whioh he has been dispossessed by the 
present putneedar and whioh is in a village 
whereof the plaintiff had been a former pulnee- 
dar, the onus is on the plaintiff to prove that 
tbo land wa9 iakheraj during the period that 
I ho held the village in pulnee. NUBO KlSHEN 

; MOOKERJEE v. PROMOTHONATH GHOSE R 

I W.R. 148. ’ 

| 

(67) Ousut talook — Previous claim by right 
of purchase — Subsequent repudiation of claim— 
Onus. — Where a uefondant pleaded that the 
ousut talook m dispute, whioh ibey had hitherto 
olaimed as their purchase for valuable con- 
sideration, was a merefiction, the onus/yrobayidi 
was held to lie on them. JUGOBUNDHOO 8EIN 
V. BHUGWAN CI1UNDER DOSS, 17 W.R 15 


(68)— Compromise - Exchange of lands— Onus 
probaudi. — Where a deed ol compromise clearly 
showed that the lands granted to plaintiff were 
in exchange for the alleged khoodkast and 
khamut lands of her father, held that the onus 
pro'andi was not on tho defendants as to the 
laot of tho exchange, but on tho plaintiff to 
start her oaso by some prima facie evidence. 

Dhunraj Roy v.Mussamat Chundrabutty 

KOOER, 17 W.R. 559. 

(G9i Suit to establish title to and for posses- 
sion of rajoaroo jute — Durden of proof on plain- 
tiff- in a kiii c to establish tulo to, aud for 
possession of, a joU\ which was admittedly tbo 
rajbarce jotc of defendant’s ancestor, held that, 
tho real point being how this jotc oame into the 
plaintiff's hands, tho onus was on the plaintiff 
to show that the defend mt’s ancestor, or his 
hoir relinquished tho jotc lo tho zamindar and 
that tho z imiudar had authority to puttun this 
jotc to tho plaintiff. MUSSAMUT MlSREE 

bewa v. ram Doolal Biswas, 18 W.R. 

192 

(70) — Execution sale of Iakheraj land — Pur- 
chase— S/ran j r claiming mourasi tenure in 
such land— Onus. — Where a party purchases at 
an exocnf mn-salo tbo rights and interests of a 
lakherajdar , and another claims a mourasi 
tenure iu tbo property bo purchased, the 
claimant should prove this mokurari title. If 
however, tho defendant-claimant aud Lis pre- 
decessors have boon collecting rents lrom the 
ryots for a considerable number of years, and the 
jnroma pavablo to the lakherajdar has, during 
all that lime, rernaii eci unchanged, tho Court 
may prosumo that tho defondaut has the 
tncurasi right bo claims, although ho may not 
be able to produoe his pottah to that effect. 
JUGOKSSUR MOOKERJEE V. ANNUND MOYBE 
DOSSEE, 19 W R. 286. 


(71) — Suit for possession— Plea of Iakheraj— 
— Durden of proof, — Where in a suit to re- 
cover possession of rent-payiug land, as per 
defined boundaries, tho defence is that the 
land is lakhiraj , tho defendant’s property, in- 
dependently of tho plaintiff, the plaintiff 
should not merely prove that the defendant's 
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Burden ol proof— continued, 

22, — Landlord and tenant — continued. 

plea of lakbiraj is not made out : but he mu 9 t 
also show that ho is owner of the particular 
land he seeks to recover. KHORSHED A LI v. 

Baboo Dhoondharee Singh. 20 W.R. 
457. 

(72) — Suit for kb as possession — Allegation of 
defendant holding under expired lease— Chins 
on plaintiff , — In a suit by a landlord to obtain 
khas possession, where plaintiff’3 case is that 
defendant is holding under a lease the term 
of which has expired, the plaintiff has ths 
burdon on him of proving the determination 
of the tenure by efflux of time. Ram 8EBUK 

Dey v. Chundee Churn Dey. 22 W. R. 

510. 

(73) — Possession Suit for — Title set up against 
defendant' s zamindari rights — Qua* on defend- 
ant — In a suit lor khas possession against 
a lessee who sets up a tide to defeat plaiutiff’a 
admitted right as zemindar, tho defendant is 
bound to prove the title so set up. BEHAREE 
8AHOO v, PURYAG MAHTOON 23 W.R 291, 
[P,- 11 C.L.R. 476, 15 C. 69 ; II., 9 C.W.N, 
144.] 

(74) — Act VIII of I860, B.C., s. 27- Onus 
as to ejectment from portion (f tenure. — Wbero 
a suit is brought under Act Vlil (B.O.) of 18G9, 
s. 27, it is for plaintiff to prove that the land is 
a part of his tenure, and lhat he has been ille- 
gally ejected. L.G. CROWDY v. RAM BHURO 
SEE CHOWDHRY, 23 W.R. 883. 

(75) — Suit for proprietary right — Admission 
by tenant during settlement - Onus — S 109, 
Evidence Act. — Where a suit for proprietary 
possession of land, the plaintiffs were found to 
have been reoorded in the settlement papi.r in 
1859 as proprietors of the laud, and the d lend- 
ants to have then admitted in writing that tho 
plaintiff-? were the proprietors and that they 
themselves wore their tenants-at- will liable to 
pay malihana, held that it was incumbent on 
the defendant, to prove that the relationship of 
landlord and tenant had ceased to exist at such 
a time as would bar the suit under s. 109, T.E. 

Act. attar Singh v. Ram ditta, 110 P.R. 
1881. 

(76) — S. 23. cl. 5, Act X of 1S59- Illegal 
ejectment only question lor decision — Onus on 
plaintiff. — In a suit under ol. 5, s. 23, Act 
X of 1859, the only question for adjudication 
is that of illegal ej-ctment ; the onus being on 
the plaintiff ASGUR v. GOLUCK GHUNDER 
CHOWDRY, 8 W.R, 383. 

(77) — Suit for possession — Plaintiff holding 
over term of lea<c and raising crop — Defendant 
appropriating crop on ground of alluvion— Onus. 
— In a suit to recover possession, where plain- 
tiff has held over tho term of hie lease and raised 
a crop which is appropriated by defendant 
(adjacent tenant), on the ground that the dis- 
puted land is his alluvion, the burden of proving 
that the laud held by the plaintiff was removed 
from the oonfcrol of the owner of the estate hy 
oiroumstanoea whioh brought it under the 


Burden of proof— oontinued. 

22, — Landlord and tenant — continued. 

defendant tenant’s control lay on the defendants 
(tenant and zamindari . HEMA PANDEY v. 
GUYADHUR ROY, 24 W.R. 108. 

(78) Suit to set aside settlement and recover 
khas possession — Validity of settlement proceed- 
ings Onus of proof . — Where the plaintiffs alleg- 
ed that the suit lands were in the possession 
of the defendants as chakran lands, that the 
service in respect of which the lands had oeen 
granted bad determined, and that they there- 
fore became entitled to khas possession, tho 
Onus would lie on the defendants to substan- 
tiate the validity and propriety of the settle- 
ment proceedings upon whicii they relied 

Nadiar chand Singe v. Chundek Sikkur 
Badhu, 15 C. 765. 

(79) — Landlord and tenant — Rent, rate of— 
Onus Suit for aamagts for illegal aistraint,-- 
in a suit io recover damages on the ground 
that the plaintiff’s landlord.-, the defendants, 
had distrained his paddy alleging higher jum- 
mas, the onus is on the plaintiff io prove t he 
annual rent payable by him. CHUNDER KANT 

Mukerjee v. Hem Lal Mondal, l C.W.N, 

463. 

(80) — Suit for enhancement of rent — Evi- 
dence to be aaduced by plaintiff. — Id a suit for 
enhancement ol rent, it is incumbent on the 
plaintiff to give some evidence ( r data upon 
which the Court cou.'d decide what is a fair and 
t quitable rate of rent. MR. JAMES HlLLfi V. 
JENDAR MUNDUL. 1 W.R. 3. 

j (81) — Suit for enhancement of rent — Onus — 

T Vaste lanas — Assessment— Occupancy-) ight , — 
Where plaintiff suus to recover arrears oi rent 
at enhanced ra'ves, i be onus of proving both tho 
quantity ana the rate is on him, and not on the 
defendant. Where rates are to be fixed by a 
Cour6 of Justice, the plaintiff is not entitled to 
iutorcst and damage.; on tho giound that the 
defendant did not pay tbs enhanced rates de- 
manded by the plaintiff. No assessment can 
be levied on waste lands, and lands not brought 
uuder cultivation are not liable to lull rents or 
any rents at all. The plaintiff having treated 
the defendant as a tenant having a right of 
occupancy, and having allowed the first Court 
to proceed to the determination of lair and 
equitable rents without raising any oueslion 
regarding the right of occupancy, cannot, in 
special appeal, claim the full rates mentioned 
in his notice, merely because the lower appel- 
late Court has expressed an opinion that the 
defendant has no right of occupancy. Besides, 
even in the ca3o of suits for assessment against 
ryots without rights of occupancy, Courts oan 
only fix tho rents according to the rules pro- 
vided for determining fair and equitable rents. 

Golam ali v. Baboo Gopal Lall Tagore, 

1 W R. 56. 

(82) — Uniform payment of rent —Presump- 
tion of occupancy — How proper rates of rent to 
be fixed— Onus. — In case of pcoof cf payment 
of rent at a uniform rate for 20 years, it is to be 
presumed that the tenant has held at this rate 
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•Burden of proof — continued. 

22. — Landlord and tenant— continued. 

from the time of the Decennial Settlement, until 
the contrary is proved by the opposite party. The 
presumption would still arise if suoh a payment 
is proved, though the receipts produced may 
not be proved. The adoption of an average 
rate from different rates given by several wit- 
nesses is not a oorreot mode of fixing tbe proper 
rale. The onus of proving the proper rate is 
upon the plaintiff, and not upon tbe defendant; 
and where the ouhanced rate is required to bo 
fixed by a Court of Justice, interest or damages 
at 25 per cent, phould not be awarded. SUM- 
EERA KHATOON v. BaBOO GOPAL LOLL 
TAGORE, 1 W.R. 58. [Cent., 21 W.R. 157.] 

( 83 ) — Suit for enhancement of rent — Onus 
pro band i.-- Where i he landlord sues for enhance- 
ment of rent and the defendant pleads that the 
productive powers of tbe land have been increa- 
sed by his own exertions, the onus of proving 
such allegations is on the defondant. NOBEEN 

Kishen Bose v. shofatoollah, 1 W.R. 24. 

( 34 ) — Estate settled in perpetuity — Sale — 
Suit by purchaser —Enhancement of tent. — In 
a suit for enhancement of rent by the purcha- 
ser of a moiety of an estate settled in per- 
petuity according to a jammabunice , many 
years after the settlement, the plaintiff must 
show that ciroumstancos have occurred sinoo 
the settlement which have tended to raise tho 
value of the ryots’ lands. RAM LOCHUN 

Paul v. Mussamut Brojo Mohinee, W.R. 
1864, Act X. Rul 118 

(85)— Suit for enhancement of rent — Defend- 
ant' s plea of rnokurari patta— Onus, on 
whom ties. — Where plaiutiff sues to enhance 
defendant’s rent, on the ground that tho 
defendant did not pay the rents paid by others 
in the neighbourhood lor similar lands, and 
defendant domed his liability to pay such rents 
owing to his having mokurari pattas, it was 
dearly for defondant, first of all, to prove those 
pottas. It is not obligatory on plaintiff to 
admit or deny anything till defendant, on 
whom, in such a case as this, the burden of 
proof entirely falls, proven his allegations as to 
his pottahs PRAN NATH ROY CHOWDHRY 

V. MOHEROODDEEN AHMED, 6 W.R, Act X. 
Rul. 39. 

( 86 ) Suit for enhancement of rent— Custom 
set up by defeyidants — Onus on whom lies. — 
Plaintiff sued for euhanoement of rent. Oojeo- 
tion was taken by tho tenants that rout had 
been assessed on lands covered by hodges and 
ditohos, and forming boundaries between fields, 
and that, according t.o custom, suoh land was 
not liable to pay rent at all. Held, that the 
onus of proving the custom lay on tho touanta. 
HAROO CHOWDURY v. JOYESSUR NUNDEE. 

6 W.R. Act X, Rul. 46. 

187) Suit for enhancement of reJit — Power 
of lower appellate Court . — In suoh a suit, it is 
por/eotly open to the lower appellate Court 
dealing with the faots of the case to say 
whether, taking the receipts whioh extend over 


Burden of proof— continued. 

22.— Landlord and tenant— continued. 

a number of years together and having regard 
to the fact that the receipts did not speoify the 
years to whioh tbe amounts relate, the amounts 
paid in any partioular year were partly for tbe 
rents of that year and partly for tho arrears 
due in respect of previous years. In suoh a 
suit, the onus is olearly on the plaintiff, He 
must show that the defendant is holding lands 
in exoess of what he is paying rent for, and in 
order to do that, he must show for what quan- 
tity of land the defendant is naving rent 

SURJA KANTA ACHARJEE v. Banesbwar 
SHAHA, 24 C. 251. 

188) — Enhancement of rent— Excess land — 
Plaintiff , ouus on.— In a suit for onhanoe- 
ment on the ground that defendant holds lands 
in exoess of what he pays rent for, plaintiff 
must show that they are inoluded in defend- 
ant's tenure, and that ho pays rent for a 
smaller area. SHAIKH AHMED HOSSEIN v. 

Mussamut Bandee, 15 W R. 91 . 

(89)— Suif for enhancement— Defendant alleg- 
ing protection — S. 16 Act X of 1S59 . — In a suit 
for enhancement, where defendant alleges pro- 
tection under s. 16, Aot X of 1859, the onus lies 
on him and the plaintiff must rebut any pre- 
sumption whioh the defendant may raise 
in his favour under that seotion. NUBO 

Kristo Mojoomdar V. Tara Monee. 12 W. 
R. 320. 

(901 — Enhancement of rent — Presumption — 
Onus of proof . — In a suit for enhanced rent, 
the presumption of law established by 20 year’s 
holding at a uniform rate is absolute and un- 
qualified and cannot bo got over by showing 
that tho plaintiff did not obtain direct posses- 
sion of the estate for raanv years and was for 
other reasons prevented from suing- It is for 
the plaintiff to show that the present rent has 
been varied or fixed at a period subsequent to 
the Deoonnial Settlement. DHUN 8INGH v. 

Chunder Kant Mookerjee, W.R. 1861, 
Act X, Rul, 25. 

(91) — Suit for enhanceyyient of rent— Varia- 
tion of refit — Ouus of proof . — In a suit for en- 
hancement of rent, the fact that suras (in rea- 
peot of rents) were paid in the partioular years 
leso than the payments in other years is in- 
sufficient to entitle tho plaintiff to enbanoe the 
rent or to affeot the defendant’s rights to hold 
his land at a fixed rent. The onus of explain- 
ing suoh variations lies on the defendant. 

Hurronath roy v. Chittramonby 
Dossee, 3 W.R. Act X, Rul. 122. 

(92) — Suit for enhancemetit of rent— Onus of 
proof, — In a suit forouhauoed rent of a Uluq 
which has existed as an anoiout taluq, the only 
question heing whether the rent is fixed or 
variable, held , that the onus ia first on the 
defendant to prove uniform payment of rent by 
him for 20 years, and then on the plaintiff to 
prove that tho rent has varied sinoe the Per- 
manent Settlement. The defendant ia n<rt 
bound to give speoifio proof of payment in oaoh 
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Burden of proof— continued, 

— 22,— Landlord and tenant— continued, 

of the 20 years, but only suoh evidence as will 
satisfy the Judge that the rent has not been 
ohanged during 20 years. RASBMONEE 

Debea v. hubronath Boy, 1 W.R. 280. 

(93) — Enhancement — Pari of land sought to 
be enhanced rent-free — Shifting of onus. — 
Where prima facie a tenant holds part of the 
land sought to be enbanoed as paying rent, and 
part as rent- free, the burden of proof iB shitfed 
from the tenant to the landlord. NEHaL 

Chunder Mistree v. Huree Prashad 
MANDUL, 8 W.R. 183. 

(91) — Onus — Registration in zemindari seri- 
shta — Reg. VIII of 1793, s. 51. — Lands, held 
at a fixed uniform rent anterior to the Decen- 
nial Settlement, on failure of evidence of pay- 
ment of fluctuating rent by the zamindar, on 
whom the onus prebandi lies, held to be a 
dependent talook within the meaning of s. 51, 
Bengal Reg. VIII of 1793. It is unneces- 
sary, in order to bring a talook within the 
soope of that section, that it should be register- 
ed at the time of the Decennial Settlement. 
It is sufficient to show that the tenure existed, 
and was oapable of being registered at the time 
of that Settlement. RADHIKA CHOWDRAIN 
V. BAMA 8UNDARI DOSI. 4 B.L.R. P.C 8 = 
13 W.R. P C. 11= 13 M I. A. 248 = 2 Suther. 
293 = 2 Sar. 521. [R., 21 W.R. 439, 24 W.R. 

146.] 

(95) — Suit for enhancement cf rent— Plea of 
dependent taluk— Burden of proof. — Where the 
defendant, in a suit for enhancement of rent, 
olaims to hold the land as a dependent taluk , 
eubjeot to the payment of a revenue fixed for 
ever, the onus lies upon the plaintiff (zemindar) 
to prove its inolusion in the zemindari, at the 
time of the Permanent Settlement. ASSANUL- 
LAH V. BUSSARAT ALI CHOWDHRY, 10 C. 920. 

(96) — Suit for — Plea of defendant that certain 
plots never paid any rent— Onus probandi.— 
Where a landlord sues for enhancement of 
rent, and is met by an allegation that certain 
plots of land never paid any rent at all, he is 
bound to start his case, and to prove that the 
land in question had, at some time or other, 
paid him rent. GUNGADHUR SINGH v. BlMOLA 
DOSSEE, 5 W.R. Act X, Rul. 37. 

(97) — Suit for enhancement of rent — Plea of 
lakheraj holding by defeyidant— Onus on whom 
lies. — Where the plaintiff sued for enhance- 
ment of rent and the defendant pleaded a 
lakheraj holding as to a portion of the land and 
put in several documents in support of it, held 
that, the defendant having put in prima facie 
evidence, the plaintiff was bound to prove that 
the disputed land paid rent iu former years. 

Sheeb narain Roy v Chidam doss 
BYRAGEE, 6 W.R. Act X, Rul. 45. 

(98) — Suit for enhancement of rent— -Lakheraj 
title — Onus of proof. — In a suit for enhance- 
ment, where the ryot admits a part of the land 
to be rent-paying and the remainder lakheraj , 
the zemindar must prove that any part of the 
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land was not exempted from liability to 
enhancement. DHUM MONEE DEBEE v. SUT- 
TOORGHUN SEAL, 6 W.R. Act X, Rul. 100. 

(99) — Suit for enhancement of rent—Plea by 
defendant that part of the land is mal— Oous of 
proof — Limitation. — Where plaintiff sued for 
enhancement of rent and was met by a plea 
from the defendant that part of the land was 
mal land, held , that the plaintiff must prove 
that he oolleoted rents from his land as mal 
before he can oall upon the defendant to prove 
his lakheraj title, and that plaintiff even then 
muse sue, subjeot to the law of limitation. 

Ram Coomar Ghossal v. debee Pershad 
Chatterjee, 6 W.R. Act X, Rul. 87. 

(100) — Rent, enhancement of — Lakhiraj— 
Burden of proof , — If, in a suit for enhancement 
of rent, tne d6iendant sets up that certain plots 
of land, the rent of which is sought to be 
enhanced, are lakhiraj , and therefore not 
liable to pay rent, the onus is not on the defend- 
ant to prove that the land is lakhiraj but on 
the plaintiff to prove that the land is mal or 
rent-paying. The Courts are accustomed to 
require some prima facie evidence, from 
defendants raising suoh defenoe, that they hold 
some lakhiraj lands. SRIDHAR NANDI v. 

Braja Nath Kundu Chowdry, 2 B.L.R 
A C. 211 = 14 W.R. 286, Note. [R., 14 W.R, 
285.] 

(101) — Suit for — Plea of lakhiraj title to por- 
tion of land by aefendant —Ptoof — Some prima 
facia proof must bo adduoed to bar the olaim 
of a plaintiff in a suit for enhancement of rent, 
where the defendant admits tenanoy for one 
part of the olaim and chooses simply to allego 
a rent-free holding for the other. BEEBEF 
ASHRUFOONISS\ v. UiMUNG MOHUN DEB 
ROY, 3 W.R. Act X, Rul. 48. 

(102) — Suit for onliancemeni — Plaintiff 
alleging lands to ie mal — Plea of lakhiraj.— 
In a suit for enhancement, wtiore plaintiff 
alleges a certain area to be mal, and defendant 
sets up that a portion of it is lakheraj , the 
burden was held to be ou the plaintiff to show 
receipt of rent for disputed portion before 
getting a decree for rent for such portion. In 
a suit for enhancement, qiuere — is it sufficient 
that defendant’s plea is a mere allegation of 

| lakheraj , or must it be supported by prima 
I fade evidence. MUN MOHUN DEY v. &HREE 
Ram ROY, 14 W.R. 285. 

(103) — Suit for enhancement of rent— Burden 
of proof. — in a suit for enhancement of rent 
where defendant gives prima facie proof of a 
reni-free title, the burden of proof lies on plain- 
tiff to prove receipt of rent. HEERA RAM 
BHATTaCHARJEE v. ASHRUF ALI, 9 W.R. 
103. 

(104) — Suit for enhancement of rent — Evi- 
dence — Onus of proof. — Where plaintiff sued for 
enhancement of rent and the defendant adduoed 
in evidenoe a decree in 1820 between the pre- 
decessor of the plaintiff and his predecessor to 
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— 22 — Landlord and tenant — continued. 

3 b iw that ho and h i a predeoessors-in- title had 
been holding at a rata which w;s fixed by a 
«annod prior to t.bo dale of the Permanent 
3etM -m^nt, held, that the burden of proving 
that that decree was not applicable to this 
particular holding lav on the plaintiff. 
RHOROSOONDREE OBBIA v. GOUR KISHORE 
PUTT. 6 W R. Act X, Rul. 96. 

'105) — Suit /or enh-nnonsn!— 0>nia on plain- 
tiff to prove gn :i os —I i a suit to reoovoc rent 
at an eubatieud *ro. the pi d.itiff should provo 
excess of area, iiicr: i-a -f pro iuotivenoss apart 
from t L o 1. uiant’-? agency, and increase in the 
value of the produc . GOLAM ALI v. BABOO 
GOPAL LAL TH AXOOR. 9 W R. 69 [F , 9 0 
505; R. 11 W.R. > 1 . 161; Affirm., 15 B.L.R, 
125, Note.] 

(106 ) — Landlord claiming increase of rail for 
increase of area — Burden o 1 proof — It is for 
the zemindar, who seeks for an enhancement 
of rent (r.c a sett! m • ri i. «>•* rent) on ex?e-3 1 »nds 
verv m*.ev y*ar^ after the original settlement 
of the rvot, to sh lWihat the lands held by the 
royt. aro in excess of the lands originally let to 
him in cons- quence of some oncroaehmont or 
some alluvion increment, or that the previous 
settlement was made on the basis of a measure- 
ment and the r lies of rent m .applied to tho area 
then determined, while on a fresh measure- 
moat made bv the same Iona to of measure, if. 
has been found flint he is eu'.’tlod to receive 
additional rent, which by oarolossnoa* or neglect 
or some other r ason he had hitherto h>sr. 
GOURI PATTRA v. REILY. 20 G. 579. {Bel. 
on, 10 C.W.N. 46 ; R. 5 O.L.J j 538 ; D. t 2 0. 
L.J. 125.] 

(107) — hau l Acquisition Act *X of 187th — 
Chance of enh need mi' —Burden of proof. — 
Tho burden of proving tho capitalized value of 
the chance of enhanc d rent lies on the land- 
lord. BHAMA PROSUHNO 13 OS e Mozumdvr 
v. BRAPODA SUNDARI DASI, 23 C. 145. [F , 

7 C.L.J. 284.] 

( 1 08) — Evidence — Remission — Burden of 
proof. — Where tho defendant., in a suit for 
arrears of rent, oil-gos remission, the burden of 
proof lies on th > defendant. BUNWARY I. ALL 
v. Mr. J FOELONG, 9 W R. 239. 

(109) — tor arrears ot rent— Omi 3 . — Tho 
onus, in a .nit for arrears of rout at an enhanc- 
ed rato where the defendant sot up that lie had 
relinquished all tue mil linJ in his otvupition, 
and tlvdu tho r.v.tdu.'i of tho land in di.spu'o was 
lalchiraj , was on the pluuliff to prove that the 
land for which he sued f ir enhanced rent was 
rent-paying, and not on tho defendant to m\ke 
good hi’ defence Mon AM ED ASSAR A LI v. 
NASSIU MOH \MEl), 3 B L R. A C 304. (Mvrsh 
528, 5 W.R. Ac; X. Uul. 48, 8 W.R. 183 1 
W.R. 179, D.) 

(110) — S. 11 . Act X of 1859 - Suit to contest 
enhancement imt'.re - Onus on riot. — Wh^re a 
ryot contests a notion of enhancement, under 


, Burden of proof— oontinued. ’ , 

22,— Landlord and tenant— continned. 

s. 14, Aol X of 1859, the ryot has the burden 
of proof on him PRITHEE RAM CHOWDHRY 

Roy bahadoor v. chidam Ghunder 

SHAH, 8 W.R. 8. 

(111) — Suit-land in geographical limits of 
leased estate-— Mai nature of lands not proved.- 
The moro (act of particular lands falling withiu 
i ho geographical limits of an estate which is 
leased, does not show that they are mal lands 
for which raut is paid. BlSHNATH CHOW* 

dhry v. Radha Churn Gangooly, 20 W.R 
! 465. 

(112) — Resumption of lakheraj, suit for— 
Onus of proving lakheraf before 1790 .— In a 

| suit foe resumption of lakheraj, tho onus of 
proving existence of tho lakheraj. before 1790 i 9 
| on » lie defendant. OMESH GHUNDER ROY v. 

Dukhina Soondry debia, W.R. F.B. 99. 

(113) — Resumption of Likheraj lands — 
Burden of proof, on whom lies— Default bp 

i defendant — Effect. — Iu a suit to resume cer- 
i 4. a i land bold as hkhcraj by defendant, but 
! without auy valid title, hold, that the burden 
j ol proving Luo validity of his title lies on the 
defendant, and that, if tho defendant does not 
appear, on proof of service of uotice on him, a 
| decree should pass in favour of tho plaintiff, 

] Mr. B C. Elli\sv. Tithraram Roy, 1 W, 
R. i64. 

(ill) Lakheraj land — Resumption and as- 
iBSsmcnt— Onus of proof.— Where the plaintiff 
(a Rajah) suod to resurao and assess lands bold 
by tho delondants rent-free utidor an invalid 
tiilo, tho la' tor filed his sannad obtained from 
a former Rijth as evidence of his title to the 
lands in dispute. Held, that tho onus cf prov- 
ing that that a p’ima facie good title to be 
invalid and bad lay on tho plaintiff who alleged 

it. beer Ghunder joorraj Thakoor v. 
Shir joy thakoor, W.R. 1864, 8. 

(115, — Lakheraj Imufs-Mil lands— Resump* 
lion In a suit for resumption on tho allegation 
that defendants were in possession as invalid 
Likhiraj, the burdon ol proving that tho lands 
are mal would lie on plaintiff, only whore he is 
the representative of an auction purchaser, 
Tho principle in 8 B L.K. 566= 14 M I A, 152, 
applied. ARFUNNF.SSA v. PEARY MOHUN 
Mookerjke, 1 C. 378 = 29 W.R. 209. [fl.» 
9 O. 813.] 

(;if>) — Onus of proof — Grant. —Where, in a 
suit, to have tho rent, assessed, the defendant 
phad:d, in bar to tho jurisdiction of the Court, 
nil. (no grant, under whioh tho plaintiff 
originally olatmsd the lands, was made prior to 
*™0, it was hell thit the burdon of proving 
ihj mat lay on tbo defendant under the provi- 
sions of tho Evidonoe Aot, as tho objection to 
the jurisdiction of the Court was raised affirm- 
atively by the above statement. IlKERA 
Lall Pram vnick v. BAUIKUNNISSA BIBEB, 
* 3 C 50l = l C L R. 896. 
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Burden of proof— continued. 

22.— Landlord and tenant — continued. 

(117 )— Resumption of lakhiraj land , suit for 
— Lakbirajaar claiming under grant prior to 
1st December 1700 — Burden of pro* f -Rtnt suit 
—Decree for killin') t —In a suit bv a zemindar 
to resume hnd held as lakhiraj, if the likhiraj- 
dar claims under a grant of date prior to the 
1st of Dumber, 1790. th*» 0 7ius i, on him to 
prove it. If tbe lakhirajdar claims under a 
grant subsequent to that dite, the zemindar is 
not entitled to a decree, until he has shown 
khat the 1 tnd claimed is pirt of his zvmindaree 
and at one time was mal land. Aud in the 
latter oase, the lakhirajdar is not put to proof 
of his title until the zemindar h *s established 
the fact of tho land having once, at some time 
subsequent to 1st December, 1790, been rent. 
Paying lend. A suit for rent on the basis of a 
deareo. for a Kabuliat cannot suoceed. unless 
it is proved ' bat deleu lants were called on to 
give a K -buliat. and relused to do .< o MAHO- 
MED AKTUR v. G.M. REILY, 24 W.R. 417. 

(118 —Lakhiraj grants— Resumption cf lakhi- 
raj land— Onus probandi.— Proof of havmg 
held laud as lakhiraj since 1st Deoemfcer, 1790, 
i.e., evidence oi possession dating back to that 
date, will be a conclusive bar to a suit for 
resumption cither by Government, cr by a 
purchaser at a revonue-sala, or bv any other 
person. A person seeking to resume lakhiraj 
land must give prima facie evidouee to show 
the paym-m of reut for that land at some time 
since l«t December, 1790. Tho law relating to 
lakhiraj grants aud the J-.w of limitation appli- 
cable to their resumption and as essmeut, ex- 
plained and discussed. KAYLASH BASHINY 
DASSEK v. GOCOOLMONI DOSSEE, 8 C.230 = 
10 C L R. 41, (B.L R. Sup. Vo). 162. B.L.R. 
Sup. Vot. 109, 14 I.A. 152 = 8 B.L.R. 566, R .) 
[R., 9 C. 318.] 

(1 1 9)- — Suit for re sumption— Lands alleged to 
he lakhiraj Onus cf proof. — On an allegation 
by the defendant that the lauds sought to be 
resumed arc lakhiraj, (he onus of proving that 
the lands arc vial lies primarily on the plaintiff; 
judgment would be for the defendant, if tbe 
plaintiff fails to make out & prima facie case, 
in deUrminiug which, however, the faot of the 
defendant being a teuant of the plaintiff’s is to 
be taken into consideration. Bacharam 
MUNDUD v. PEARY MOHUN BANERJEE, 9 C 
813 = 12 CL R. 473. (8 BLR 566=14 M. 

LA. 158, 6 O, 663, 543, Cited.) [F., 12 0. 182 ; 
R , 4 C.L J. 543 ; D., 12 O.W.N. 16,3, Nets ] 

(3 20) — Suit jar resumption of lands— Defe. ice 
that lands are likoeraj — Ouus of proof. — In a 
suit for resump' ion of land-', if the defendant 
alleges that the lands are iakheraj, the onus is 
on the plaintiff, iu the first instance, to show 
that the lands are mal, and if he f*ils to make 
oui; a prima lacie case, tho suit sh mid ■ be 
dismis ed. NARENDRANARAIN Rai v. BlSHUN 
Chundra Das, 12 C. 182. (9 0. 813, 6 C. 543, 

6 0. 666, Distd.) 

(ill)— Plea of lakhiraj -- Barden of proof — 
Shifting of —Admission of plaintiff's title — Plea 
set up after suit . — Where defendants plea 1 


Burden of proof— continued. 

-22,— Landlord and tenant -continued. 

Iakheraj, tbe rule as to c.us may be altered 
according .to circumstances, as where plaintiff*,, 
title as landlord has been admitted and tho 
plea not set up until after the ?u it. is brcnpbt 

Goonomonek Dosser v. rajah Burroda 
kant Roy Bahaiwjr, IS W.R 59,. 

(122!— Resumption 0 / Iakheraj, suit for— 
Proof of collection of mal rents— Rule bnpvli- 
cijlewhrre mal rent only collected — The Pull 
Bench ruling that, before a plaintiff can resume 
Iakheraj lands, he must prove the collection of 

’ , ‘ , I not aspl'oable fo a plaintiff who 

00 looted mal rents from the time the land 
oould hear anv. Ram SOONDUR Chtjckfr 
butty v. RAMEBSUR ACHARJEE, 8 W.R 4S}" 

nasi -7 lej,nnrtwnof lands-l{ cq Tl „f lm , 

S *. C J: of G overt men' to institute 

f. l^n ee(i D lgS b Sf ore Revenue Court— Reg II () f 
i 819 ilv 9 - XIX ° fl793 - Vision % lands 

R a*YTv h f 7^ Vld i nce 1n ™umplion-suit— 

? n g ] 18 ^ —The right of Government 

to institute proceedings bv or befnro tu Q 

Revenue Collector. under rVh of 9 for 

the resumption of lands for the purpose of 

assessment to the public revenue, is barred by 

rg. II of 1605 s. 2, ol. 2, after tho lapse of 

60 years from the cause of action. 80 held by 

the Judicial Committee of the Privy Council 7 

on appeal from a decree made by the Special 

Commissioners upon a. claim by Government 

by ^ H la ; r ' d " W0re heId 33 Lakhir “j 
oy tho Raja of Burdwan before the Company’s 

1° the DcWann V * 1765. “nd no 

the Und« f " mad ° bY GoverD ' T ’" r ’‘ to resume 
the lands for assessment till the year 1836 

The exclusion of lauds, as lakhiraj! from the 

weiX n,B u Perman<m,; Settlement, is of no 
weight, per se, ns evidence of exemption to 

resumption under Reg. XIX of 1793. Tbe 
general presumption is j n favour of the liability 

TlW ° # la o P o d ' and bT Bpch. XIX It 

1/93 and XIV of 1825. the onus probandi lies 
on a claimant to lakh- raj to establish bis title 
to exemption, not by inference, hut bv positive 
proof by a grant to hold as lakhiraj, or by a 
proletary right, prior to the grant of the 
Dewanny (12th of August, 1765) and that the 
possession was bona fide taken under it or an 

°X ym «r 0f ,andsa ; suoh ’ ^soendible to 

bP,PR afc or since that time. Maha R\ta 

Dheeraj ra j a Mahatab Chund Baha- 

M I°A. 466 HE G0VERNMENT 0F Benqa ^.^ 

fl24)— to resume invalid 1 skhirai— Onus 

zemindar ~. Wh f r ° GlV0rnmenfc * ** agent of a 

1 nn l ? ?e8U “* invili<1 lakhiraj land 
under 100 beegaos, th- onus of proof of tbe 

land being mal , when so oDimed, is on the 

RA ^ b °chan Siroar V. Dee- 
NONATH PAL, 2 W,R 279. 

Suit to assess lands alleged to 6a 
illegally usurped by lakhe»-ajdar--Onu8 on plain - 
tiffs. Where an ordinary zemindar sues to 
assess lands said to have been illegally usurped 
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D /rdea of proof — continued, 

22. — Landlord and tenant — continued, 

or alienated by a fokhcrajiar, subsequent to the 
Permanent Settlement, the burden of proof is 
on the plaintiff. BEHAREE LAD ROY V. 

Kalee Doss chunder, 8 W.R. 431. 

1126) — Lakheraj land , assessment of — Suit by 
auction-purchaser — Onus of proof . — Plaintiff, a3 
auction purchaser, sued to asaeas rent on oertam 
lauds, which fcho defendant alleged to be valid 
lakheraj , held as such from before the Decen- 
nial Battlement. Held that the onus of proving 
the epeoia! plea, i c., possession as lakheraj from 
the year 1790, lay on the ryot SHAM LAL 
GHOSE v. 8KKUNDER KHAN, 3 W.R. 182. [D, 
8 Ap., 1 C. 378; Ap., 5 W.R. 191.] 

(127) — Lakheraj holding— Oaus — Limitation 
Act , 1859 , s. 1, cl. 11 . — In a case instituted 
after Aot XIV of 1859 oame into operation, 
where plaintiff is an auction-purchaser at a sale 
for arrears of revenue coming under ol. 14, 
8. 1 of the Act, the onus of showing that the 
laud has been hold lakhiraj or rent-fee from 
the period of the Permanent Settlement ia on 
the plaintiff and the suit must be brought with* 
in 12 years of the purohase. Mr. A.J. FORBES 
v. SHEIKH MEAH JAN, 3 W.R. 09 [Dsiappr. 
25 W.R, 209, 1 C. 378; F., 3 W.R. 182.] 

(128) — Lakheraj land — Bong. Reg. XLI of 
1795, s. 10. — Where oertain land apparently 
lakhiroj was represented in village papers as 
part ot mal laud and included wiihin the 
boundary of the revenue paying mehal held, 
on the zemindar’s suit for assessment of tho 
land, that the onus of showing that tho case 
oame within s. 10, Regulation XLI of 1795, lay 
on the zerniudar. The inclusion of the land 
in the boundary was not oonolusive evidence, nor 
was it oonolusive when tho bouudary had not 
been made judicially, Tho landlord proving 
it to be so, the plaintiff claiming renl-free 
possession would bo required to prove his rent- 
free possession (peaceably and without fraud) 
for Bixty years beforo he can get a deoree. 

Baboo mohabeer Pershad v. Baboo 
Oamrao Singh, 1 Agra 167. 

(129 ) — Rent free land— Ber. ares. — In a suit 
for rent of land in tho Provinoo of Benaros 
which was rent-free and reoorded as such nt tho 
Revision of Setllemout in 1840-41 and 1842. 
the zemindar must show that, if it was lakhiraj 
in 1197 Fa9li,thore has been a legal resumption 
and assessment by judicial award ;or if mal in 
il97 Fasli, he must provo legal resumption 
and aotual levy of rents. Tho burden of prov- 
ing this by direot and speoifio evidence lies on 
the zemindar. MOTEE LALL v. JANKI Roy 
3 Agra 364. 

(130) — Suit to have certain lands declared 
mal- Burden of proof.— Where it is admitted 
that the defendants hold certain lands within 
the plaintiff’s zemindari, some ol which at 
least are rent-paying, they ought, if thoy want 
to show that any of those lands aro rent-freo, to 
give Bomo prima facie evidence of it, before thoy 
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22. — Landlord and tenant— continued. 

can oall upon the zemindar to prove tbafc the 
whole or any part of the laods mal. AKBAR ALI 
v. BHEYEA LAL JHA. 6 C. 66=7. C.L.R. 4g7 
(W. R. Sp. No. 15, 8 W.R. 183, 5 W.R. Act X 
Rul. 48, F.) [F., 4 C.L J. 648 ; D., 9 G. 813.] 

(131) — Suit for rent paying land— Suit by 
auction-purchaser for land alleged by him to be 
mal. — In a suit by an auction-purchaser for the 
khas possession of land alleged to be mal land 
Irauduiently alienated by the former zemindar 
as lakhiraj, the burden of proving that it to be 
mal was on the plaintiff, Andrew v. Lyon 
2 Hay 362. 

(132) — Suit for possession— Plea of rent-free 
title— Burden of proof,— lu a suit to recover 
possession of land within plaintiff’s estate 
where defendant sets up a rent-free title, held , 
that the plaintiff was only bound to show that 
either be or his predecessor bad reoeivod rent 
for the land at some time subsequent to the 
Perpetual Settlement, in which oase the onus 
of establishing title falls on the defendant. 

Ram Narain Singh v. bistoo thakoor.is 

W.R. 299. 

(133) — Suit for possession of resumed lands — 
Resionpfion Law if contemplates ejectment or 
assessment— Regs. II of 1819 and III of 1828. 
— What plaiutit! is required to prove in a suit 
for possession of resumed lauds, in whioh he 
ooutends that tho resumption laws contemplate 
assessment, and uot ejectment, it is incumbent 
on the plaintiff to prove that he had formally 
applied for a settlement of tho lands, but had 
been refused the same. KHAJA ABDOOL 

Ganni v. The Commissioner of the sun- 
DERBUNS, 2 W.R. 239. 

(134 ) — Suit for land as pari of putneo — Defend- 
ant alleging it to be part of resumed jotc fond— 
Land whether mal or lekbiraj— Onus.— Where 
plaintiff claims land as belonging to his putnee, 
and defendant alleges that it forms part of the 
resumed land of a jotc for which he has obtain- 
ed a deoree in a resumption-suit ; and the ques- 
tion at issue is whether tho land is mal as be- 
yond the limits of tho dooree, or lahheraj as 
included iu tho ohittahs according to whioh 
possession was giveu to defendant in execution. 
Tho onus was held to lio on tho defendant. 

Breemuttek Dossee v. Ram Nidhre 

KOONDOO, 15 W.R. 183. 

(135) — Purchaser at revenue sole — Withdraw' 
al of suit for an ears of rent — Suit for eject- 
ment from defendant's homiSttad—Assossmtnl 
and khas possession. — Where tho purchaser of 
an estate at a salo for arrears of revenue, after 
withdrawing a suit for arrears of rent, sues to 
ejoot the defendant from a piece of laud on 
whioh his homestead was, i,e. % to deolare the 
land liablo to assessment and to obtain khas 
possession, hold that the onus of proving the 
land to be mal aud of receipt of rent by him 
and bis predecessors lay on the plaintiff. BlS- 
SAMBHUR BANERJEE V. K.OYLASH CHUNDER 

Bose, 23 W.R, 388. 
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22. — Landlord and tenant — continued. 

(136) — Suit for establishing lakheraj title to 
land- Onus probandi. — Where a plaintiff comes 
into Court to prove a lakheraj title, no proof of 
possession for yearn (unless it be carried beyond 
1790) as apparent lakheraj o an excuse him from 
proving his title. RAM JEEBCTN CHUCKER- 
BUTTY v. PERSHAD 8HAR, 7 W.R 458. • 

(137) — Suit for possession of lakkiraj land — 
Beng. Reg. XIX of 1703 , s. 10 . — In a suit to re- 
cover possession of land from which the plain- 
tiff had been ousted by the defendant under 
b. 10, Reg. XIX of 1793, on the ground that 
it was an invalid lalchiraj created after 1st 
December, 1790, the zemindar must prove that 
the lakhiraj was created subsequently to that 
date, and it was not for the lalehirajdar to prove 
tbfttt be lalchiraj w^.s oreated orior to that date. 
MUN MOHINE DOSSEE v. JOYKISSEN* MOO- 
KERJEE. W.R. F.8 174. See also , Prem 
Shewuk Doss v, isfirge Pershad 2 W.R. 
303 ; Tareeneepershad Ghose v. kul 
EEEC euRN Ghose, Marsh, 215 = 2 Hay 90. 

' ? 38) — Reg. XII of 1793, s. 10 — Ousting of 
lakherajdar — Condition for exercise of right . — 
Where a zemindar, under the provisions of 
s. 10, Reg. XIX of 1793. ousts a party long 
in possession as a lalehirajdar , such zemindar 
should prove his right to exercise that power 
before the lalehirajdar before the latter is 
required to prove his title to hold the land as a 
valid rent-free grant. MOHUNT PREM 
8HEWCJK DOSS v. ISSUREE PERSHAD, 2 W. 
R. 303 

{139 ; — Purchaser at sale in execution of a 
decree. — The onus of proving that a tenure is 
lalchiraj is not obviated by the oircums r ance 
that the pe' son allowing that it is suoh, purchas- 
ed the tenure as lalchiraj at a sale in execution 
of a deoree. LALUA SHEEBLALL v. CHOLAM 
NUBBEE, Marsh 235 = 2 Hay 23. 

(140) — Validity of lakhiraj tenure. — In a suit 
to recover possession of land from whioh the 
plaintiff olairaiug to be a lalehirajdar has been 
forcibly evioced by the Iand-bolder, the plaintiff 
is not entitled to a decree for possession, unless 
he oar* show a prima facie case of lalchiraj 
tenure. Scmblc : — If he show such prima facie 
case, the Court will give a decree for possession 
and leave the zemindar to dispute the existence 
or validity of the alleged lalchiraj tenure in a 
resumption suit. SRINAUTH Lall v. JuNMEY- 
JOY MULLICK, Marsh 550 = 2 Hay 649, 

(141) — Suit to recover Iakhiraj lands— Burden 
of proof . — In a suit-, to recover Duds alleged by 
plaintiff to be lalchiraj , where plaintiffs pur- 
chased the land as lalcherajj and were admitted- 
ly in possession for a very long time it was for 
defendant to prove that tbe lalchiraj title was 
invalid. MUNSARAM DASS KURMOKAR v. 

Gridharee Ram Doss, 10 W.R. 278 

(142) — Suit for possession of Iakhiraj land — 
Title — Onus of proof . — Where plaintiff sues for 
possession of alleged Iakhiraj land, if the al- 
leged lakhirajdar proves possession as purchaser 

C. 11—43 
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of alleged lakheraj lands, it is not for the 
Court to put upon him the burden of prov- 
ing a title : but. if the zemindar wishes that 
point tried either in such a suit a 3 this or in 
another suit, he (the zemindar) must accept 
the onus of proving that the lalchcraj is he’d 
on an invalid title, and be must do sc, more- 
over, by proving that he oolleoted vial rr-mts 
from the lands, and that he is not barred by 
the law of limitation. GOSS-UN SHEO 

Suhaye Geer v. Mohadeo Suhaye, 6 W, 
R. 294. 

n 43) — Sutt for recovery of Iakhiraj land — 
Allegation of wrongful eviction— Plaintiff to 
prove prior Iakhiraj possession.. —In a sui t to 
recover nossession of Iakhiraj land on ground 
of wrongful eviction, plaintiff must prove pre- 
vious possession as Iakhiraj. JOY KlSHEN 

Mookerjee v. Pearee Morun Dutt 

8 W.R. 160. 

(144) Ryot holding under invalid Iakhiraj 
evicted Suit on anterior poss : ssion . — A ryot 
who has held under an invalid Iakhiraj and is 
turned out, oannot sue to recover on ground 
of anterior possession. SREEMUTHY WOOMA 
SOONDUREE THAKOORANEE v. KlSHORE 
MOHUN BANERJEE, 8 W.R. 238. 

(145i — Suit to declare that certain lands 
are Iakhiraj -Burden of proof .—Where plain- 
tiffs «ue for declaration that oertaiu I*ud 3 are 
Iakhiraj on the ground that defendant obtain- 
ed a decree in the Collector’s Court against 
them lor rent, held that plaintiffs should prove 
their allegation. HURRENDUR KlSHORE 
BAHADOOR V. KEDARNATH MlTTER, 10 W. 

R. 188. 

(1461 Suit for confirmation of possession and 
declaration of Iakhiraj right— Sale for arrears 
of Government revenue -Rent-free tenures.— In 
a suit for confirmation of possession and decla- 
ration of Iakhiraj right against purchasers at a 
sale for arrears of Government revenue, it ig 
not necessary for the plaintiff to prove affirm- 
atively that the land has been held rent 
free from tbe time of the Permanent Settle- 

menc. RAM CHURN LAUD v. HATEE MAH- 
TOON, 13 W.R. 247. 

(147) Exemption from Government assess- 
ment Lakhiraj /vow time of Perpetual Settle - 
went Land to be released from Government 
assessment must bo shown to have existed as 
Iakhiraj at the time of the Perpetual Settle- 
mem.. ESHAN OHUNDER SHAHA V. HATI- 
MOOZZUMAH KHONDKAR. 13 VI R 334. 

(148) Suit for confirmation of possession . — 
In a suit for confirmation of possession and for 
declaration of plaintiff’s lakheraj and mokur - 
rari title and for a declaration that plaintiff 
has a lakheraj and mokurari title tbe burden 
of proof is on him. HUREE NARAIN RAY v. 

Doorga Churn Deghooriah, 17 W.R. 449. 

(149) — Lakhiraj Saonad — Possession without 
payment of rent. — The production of a lakhiraj 
sannad is not necessary to prove that land is 
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22,— Landlord and tenant— continued. 

held rent-free : this may be legally established 
by long and uninterrupted possession without 
payment of rent. DHUNPUT 8INGH v. RUS- 
SOMOYEE CHOWDHRAIN, 10 W.R. 461. 

(150) — Non 'payment of rent — Proof of 
exemvlion— Permissive po<scs$ion not adverse — 
Limitation . — Non-payment of rent is prima 
facie proof of de facto exemption protected by 
limitation. The Court should be satisfied by 
the party claiming rent that the remedy 
claimed is not affected by lapse of time, and 
that the land was held for some service due and 
rendered to the zemindar, or otherwise by the 
zemindar’s permission. If the holding were 
merely permissive, it could not prejudice the 
zemindar’s right. ALI BUX v. RIUSMAT ROOP 
KOOER, 2 N.WP 106. 

(151) — Suit for resumption of land— Burden 
of proof. — A plaintiff in a suit for resumption 
or assesssment of land as part of n t al zemiudari 
for assessment, is bound in the first instance to 
prove a prima facie case — (1) of the payment 
of rent since 1790, or (2) that the land formed 
part of the mal assets of the estate at the 
Deoennial Settlement. When such a prima 
facie oase is made out, the onus probandi is 
shifted on the defendant, who, to exempt him- 
self from assessment, must show that his tenure 
existed rent-free bofore the first December. 
179C. HURIHAR MUKHOPADYA v. MADAli 

Chandra Babu, Naba Krishna Mukerjee 
v. Kailas Chandra Bhattacharjef' 8 B 
L.R. 566, P C. = 14 M.l A. 192 = 20 W.R. 499 
= 2 8ar. 713 = 2 Suther. 484. [F., 20 W.R. 465 
24 W.R. 447, 8 C. 230=10 C.L.R. 41, 9C. 813 
= 12 C.L.R. 475 = 9 0. 313, 12 0. 182,10 C.W.N 
434 ; Appl. 1 C. 378 = 25 W.R. 209 ; Discussed 
3 C.W.N. 763 ; Cons., 9 C.L.J. 119 = 35 0-93) ; 
R. t 8 C.L.J. 177 ; /)., 4 O.L.J. 548 ] 

(152) — Right of tenant to dig a tank on his 
land.— In a suit by a zemindar alleging that 
the defendant., his tenant, had dug a tank on 
his land, and thoroby dono him damago by 
converting tho land from its original state 
where tho conversion is admitted by the defend- 
ant, but his defenco is that he had a right to 
convert it, the onus is on the defendant to show 
his right to dig the tank. In the absence of 
clear proof of the nature of his tenure, he sh-mld 
at least show that the d'ggiug the tank is a 
fair and reasonable use of tho land, and one 
which will not bo to tho detriraont of the 

zemindar. Tauinicmaran Bose v. Dfb 

NARAYAN Mistri, 8 B.L.R, App. 69. 

(153) — Kbas possession, Suit for -Plaintiff f s 
title as patnidar admitted— Defendant to prove 
tenancy— Burden of proof— Land in suit conti- 
guous to holding of defendant - Shifting of onus. 

The plaintiff s title as patnidar being admit- 
ted, tho defendant cannot rosist plaintiff’s claim 
for khas possession, unless ho oan show that ho 
has a tenancy which will ontitlo him to retain 
possession of the lands. (9 C.W.N. 144 Bel 
on.) Tho more faot that the defendant holds 
some land as tenant under the plaintiff is not 


Burden of proof— continued. 

22.— Landlord and tenant— continued. 

sufficient to throw upon the plaintiff the burden 
of showing that, in respeot of any other land 
which the defendant may be found to be in 
possession of, he has no right as a tenant 
The burden of proof lies upon the defendant’ 
(20 W.R. 421, 11 C.L.R. 476. 12 C.L.J. 376* 
8 Ind. Cas. 78. Rel, on.) Where the lands sought 
to be recovered are admitted by the plaintiff to 
be contiguous to tbe holding of the defendants, 
or where they have come to the possession of 
the defendants by enoroaohment, the onus is 
upon the plaintiff to prove that the lands in 
euit are outside the holding of the defendants 

Gobini debi v. Lokenath, 11 Ind. Cas 696* 
(12 C.L.R 467. 3 C.W.N. 763. R.) 

See Ben. ACT VIII OF 1885, ss. 7 188, 26 C 
832. 

S,e MAD. ACT VIII of 1865, 8. 12 ie 
M. 271. ’ 

SeeU.P. ACT XVIII OF 1673. es. 3 (4) la) 
7, G A. 266 = A.W.N. 1884. 77. 

See Declaratory decree, suit fob- 
declaration OF TITLE, 5 C. 949 = 6 O L R 
260. * * 

See Ejectment, Suit for, 3 M L. J. 222 . 
See Enhancement of rent-general 

5 B.L.R. App. 44 = 13 W.R. 462. 

See Enhancement of Rent— Enhance- 
ment, Grounds of, g B.L.R. App. 122 = 15 

W.R. 109. 

See Enhancement of Rent— Enhance- 
ment, NOTICE OF, 1 B.L.R. F.B. 25 = 10 
W.R. F.B. 33, 6 C. 543 = S C.L.R. 7. 

See LAMBARDAR. A.W.N. 1S92, 72. 

Suit in ejeotment. — Tenant in possession of 
sir land Burden of proof of facts entitling 
protection from ejectment — See LANDLORD 

and Tenant— Ejectment, 1 N.L.R. 32. 

See Landlord and tenant— Eject- 
ment. 2 C.L.R. 209. 

See Landlord and Tenant —Nature of 
Tenancy. L.B.k. 1872—1892, 427 . 

Sco Landlord and Tenant— Payment 

OF RENT BY TENANT. 9 B, 4 19, 4 C. 314 = 8 
C.L.R. 119. 


See Landlord and Tenant— Property 

IN TREES ETC., ON LEASED PREMISES. 13 A. 
571 = A.W.N. 1691, 167, 21 A. 297 = A.W.N. 
1899, 72, 23 C. 854. 

See Landlord and Tenant— relation- 
ship of Landlord and Tenant, 16 C- 223 
= 16 l. a. 6 P.e. 

See Landlord and Tenant— Tenants’ 

LIABILITY FOR RENT, 5 C.W.N. 8S0. 

Tho — is on tho plaintiff, in the first instance, 
in a suit by a landlord for possession of land on 
tho ground that it is mal and not likhiraf 

— See Landlord and Tenant— Miscella- 
neous, 10 C.W.N. 434. 
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Burden of proof — continued. 

22. — Landlord and tenant — concluded. 

Tenant in possession of some land of zemin- 
dars— Land not contiguous to holding— En- 
croaohment— Onus — See LANDLORD AND 

Tenant— Miscellaneous, 12 C.L J. 376 = 

8 Ind. Cas. 785. 

See Landlord and Tenant— Miscel- 
laneous. 9 Ind. Cas. 2. 

See Patni tenure. 6 W.R. 25. 

See Relinquishment of tenure, 7 B.L 

R. App. 11 = 15 W.R. 451. 

Right of occupanoy — Long possession — 
Burden of proof— Landlord and tenant — See 

Right of occupancy— acquisition of 

RIGHT, 11 M. 77. 

See Right of suit— Possession, suit 

FOR, 12 0. 24. 

Zari-peshgi lease — Assertion of tenant-right 
on expiry ol lease— Onus probandi — See ZURI- 
PESHGI-LEASE, 16 C.P.L R. 49. 

23.— Legitimacy. 

See Evidence act, 1872, s. 112. 

(1 ) — Evidence Act [I of 1872.) s. 112— Legi- 
timacy contested— Onus, — Where a person 
claims under s. 112 of the Evidence Act, to bo 
the eon of a deceased, he must prove that he 
was born within 280 days after the death of 
his father ; ihe burden of proving tbe non- 
access of the deceased and his wife lies upon 
him who impugns the legitimacy. Narandra 
Nath v. Ram Govind, 4 Bora L.R. 243. 

(2) — Where a person is born 223 days after 
the death of hie father, the burden of proof 
that he is not the son of his father lies on those 
who oontest bis legitimacy. TlRLOK NATH v. 

Luchmin Kunwari, 5 Bom. L.R. 474. 

(3) — It is upon th9 person who claims to be 
the legitimate issue of his parents to bring for- 
ward satisfactory evidence in support of their 
marriage. In such oases no oertain inferenoa 
can bo drawn from the evidence as to the con- 
duct of relations and friends. THAKUR AMJAL 
Alikhan v. Nawab ali Khan, 9 Bom. L.R. 
264 = 5 C.L.J. 1 = 17 M L J. 56. 

24. — Limitation and Adverse Posies- 

sion. 

See Limitation act, 1908, arts. 142 to 

144. 

(1 ) — Former suit for rent— Subsequent suit 
for possession — Jurisdiction — Limitation — Onus 
of proof. — A suit for possession is not excluded 
from the jurisdiction cf a Civil Court, because 
a case of rent of the same lands may have been 
before the Revenue authorities under Aot X of 
1859. On a plea of limitation by the defen- 
dant, tbe onus of proof is on the plaintiff to 
show that he has a right to come into Court. 

Brojendro Koomar Roy Chowdhry v. 
Radha Gobindo Shah, 1 W.R. 233. 


Burden of proof— continued. 

24.— Limitation and Adverse PoBiesaion 

— continued. 

ft)— Suit to reverse award by Survey Autho- 
rxUes— Limitation— Oaus of proof.— Where a 

plaintiff sued to reverse an award of the Survey 
Department more than three years after it was 
passed and the defendant specially urged that 
the suit was not in time, held that it was for 

ir™ t0 remove ch e bar to his suit. 

kumola Dassee v. 8YED azmur ALI 7 W 
K. 13. 1 

{3)—TU ,e -Limitation— A defendant setting 
up title and limitation may suooeed on limi- 
tation, even if he oaonot prove title; the burden 

° P !°« f x T hat he lswithin time lies on the 

plaintiff. NOBOKISHOKE DEYv RaMKTSHFN 

MOHURIR. 8 W.fi. 131, [Expl i w R ’51 

R.. 12 W.R. 44. 11 B. 469,] R ' ^ ’ 

(4) Limitation Suit for possession as heir 

in a suit to reoover possession of lands as heir, 
where limitation is pleaded, plaintiff must prove 
his possession within 1-2 years prior to suit 

^^el^ghose 

(5) Suit for resumption of lakhiraj land- 
Plea of limitation and twelve ijeirs possession— 
Cause of action— Onus of proof— In a suit for 
resumption of lakhiraj land in whioh defendants 
(inter aha) pleaded limitation, alleging that 
they have been in possession more than twelve 
years without acknowledging plaintiff as land- 

ill?™*^ u Oth i h0 Lower Coilrts decree the 
claim, holding that plaintiff’s cause of action 

arose on fhe date of a resumption deoree obtain- 
ed by him against the third party ; Held that 
the decision is erroneous in law. as the resump- 
tion decree does not give plaintiff a cause of 
aotion against the present defendants ; and it 

R^TTr4 m ^ Sh ° W f ' hafc hi9 0,ftim is not barred. 
SHAIKH GHOGOOLEE v, 8HAIKH MUZHUR 

HOSSEIN, 24 W.R. 389. U 

(6l -Suit in ejectment— Burden of proof.— 
Deorees were made in the year 1816, in suits 
respecting boundaries of certain mouzahs in 
two zemindaries, and the boundary line 
determined. In 1845, a suit was brought by 
the representatives of one of the parties in the 
above suits to recover land alleged to be part of 
one of the Mouzahs, which land, it was admit- 
ted by the plaintiff, the defendants had been in 
possession of since the year 1834. It was 
pleaded in defence, first, that the land claimed 
was within the boundary declared by the 
decrees of 1816 to belong to the defendants; 
and. secondly, that the plaintiff, or those under 
whom ho claimed had been in possession; 
for upwards of twelve years, and that the oause 
"!! D was consequently, barred by Ben. 

J7 93 ’ 16 • In 6Uch circumstances 
it was held that the issue was wholly independ- 
ent of the question of boundary. Held , further, 
that, as the plaintiff sought to disturb the 
possession of the defendants, admitted by him 
to have existed for eleven years, but whioh the 
defendants alleged was a muoh longer period, 
the onus probandi was upon the plaintiff to 
remove the bar to the aotion by Ben. Reg. Ill 
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Burden of proof — continued, 

24. — Limitation and Adverse Possession 

— continued , 

of 1793, s. 16. by satisfactory proof that the 
cause of action accrued to him on a disposses- 
sion. twelve years before the commyucement of 
the suit, and that he, or some person through 
whom he claimed, was in possession during 
that, period ; and that no proof of anterior title 
in bis favour, such as would be involved in the 
boundary question, could relieve him from 
thisottws, or shift tboouus on to the defendants 
by oompelling them to prove the time and 
manner of possession. Although the evidence 
of witness for the defendants as to possession 
is of no hotter obaraoter than that adduced by 
the plaintiff as to dispossession, yet, it lies on 
the plaintiff to make out his case ; and, as the 
probabilities of the oase in this instance were 
against dispossession, it was held by the Judi- 
cial Committee, affirming the judgment of tho 
Sudder Dewanny Adawlut, that the plaintiff 
had failed to prove the dispossession of tho 
defendants, which was necessary to maintain 

the suit. Maharajah Koowur Baboo 
Nitrasur bingh. v. Baboo Nund Loll 
SINGH, 1 W.R.F.C. 31 = 8 M.I.A. 199 = 
Suther, 420=1 Sap 744. 

(7) — Suit for possession — Admission of dis - 
possession more than twelve yearn before suit — 
Onus of proving possession within period of 
limitation . — When a suit for possession is ins- 
tituted more than 10 years after plaintiff had 
been dispossessed, the burden of proving that 
he, or some person through whom ho olairas 
was in possession at pomo time within twelvo 
years. NAWAB NAZIR SlDHEE NUZEER ALI 

Khan Bahadoor v. Woomesh chunder 
Mitter, 2 W.R- 79. 

(8) — Possessory suit— Plea of limitation — 
Burden of proof . — When defendant in possession 
pleads limitation as against a party suing for tho 
same, it is nooessary for the plaiutiff to provo 
that he has been in possession of tho property 
sued for within twelve years prior to tho date 
of suit, independently of tho dato of disposses- 
sion wbioh ho may mention in bis plaint. 

Mirza Mahomed Hossein v. Surahutoo- 
NISSA Khanum, 2 W.R. 8B. 

(9) — Possessory suit— Plea of limitation — 
Chief issue for trial. — When limitation is 
pleaded in a suit for possession, it should form 
the first issue to ho deoided. Kedarnath 

Acharjee v. Bhugwan Chunder Nundee 

2 W R. 153. 

(10;— Possessory suit— Dispossession— Bui d m 
of proof . In a suit to recover possession whom 
plaintiff alleges that he was in possession, and 
was forcibly and wrongfully dispossessed, tho 
plaintiff is bound to provo hisoaso before tho 
defendants can be called on to provo theirs. 

Gooroodoss Hoy v. Huronath Roy 2 w 

R. 248. 

(11) — Suit for possession— Onup of proof— 
Cause of action . — Where plaintiff sues for 
possession alleging dispossession by the defen- 
dant, held , that tho onwslay on the plaiutiff to 
prove satisfactorily that the cause of aotion 


Burden of proof — continued. 

24.— Limitation and Adverse Possession 

— continued. 

acorued to him on a dispossession within 12 
yearn of the commencement of suit. JUGO- 

dumbaChowdhrain v. Ram Chunder Deo 
Bukshee, 6 W.R. 327. 

(12) — Suit for possession— Plea of adverse 
possession- Assertion by plaintiff of permissive 
occupation— Oou^—S. 110, Evidence Act.— 
Where, iu a 3uit for tho possession of a house 
it is found that tho defendant has been in 
adverse possession of the same for more than 20 
years alleging that, though the house was ori- 
ginally the plaintiff’s, he (defendant) acquired it 
by exchange, and tho plaintiff asserts that the 
possession of the defendant was only permissive 
tho emus according to s. 110 of the Evidence 
Aot, lies on him whoasserts that tho possession 
was only permissive. NlHAL SlNGn v, JlWAN- 
DA. 116 P.R. 1888. 

(13) — Suit for redemption — Proof of title— 
Limitation— Onus.— In a suit for redemption 
by the plaintiffs, alleging that the father had 
mortgaged tho property to the defendants’ 
grandfather, the defendants pleaded that it was 
mortgaged by the plainsifis’ grandfather 60 
years ago and that, henoo, tho suit was barred 
by limitation. It was held that the burden 
first lay on tho plaintiffs to make out a prima 
facie ea«e of a subsisting title before the defend- 
ants could be called upon to provo their defenco, 
RALIA RAM V. RaDHA Ram, 88 P R. 1898. 
Sec also, AFLATOON v. Jai Ram. 93 P.R. 1893, 
Ram Chand v Biiana Mal. 71 P.R 1900. (u 
A. 438 R.) [F. , 58 P.R. 1905 = 59 P L R. 1905.] 

(14) — Redemption — Suit— Plea of limitation 
— Onus — In a suit for redemption of property 
mortgaged many years ago, in whioh the plea 
of limitation is set up, the plaintiffs must first 
pmvo that the right to redeem still subsists. 

Ghulam Hassan v. Haji Muhammad, 83 P. 
R. 1894 [R.. 8 P.R. 1906.] 

(15) — Possession by defendants for more than 
1'2 years— Plaintiff to prove that he was not 
barred. — Whore, notwithstanding the possession 
of tho defendants for more than 12 years, the 
plaiutiff oontonded that the suit was not barred 
by limitation, it was for such plaintiff to prove 
such faots as entitled him to an extension of 
the ordinary period. ANANT RAM RAJPUT v. 

Takatsingh. 4 C P L.R. 57. [F., 3 N.L.R. 

182, 5 N.L.R. 103.] 

flG ) — Pica of limitation — Plaintiff to rebut— 
Auction-purcha'cr — Limitation . — Whore the 
plea of limitation is raised to a suit, it is for 
the plaintiff to .^ot it aside. Where a decree* 
holder after purchase at an execution-sale of 

his judgment-debtor's rights and interests, 
sues for a declaration of title and for possession, 
and defendant pleads that neither plaintiff 
nor his judgment debtor was in possession 

within 12 years prior to tho suit, the plea is 
not rebutted by the fact of tho suit having 
been instituted within twelve years from the 
date of the auction-purchase. AHMED ALT 
alias AMANUT ALI v. HAREE CHAND, 21 W. 
R. 282, 
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Burden of proof — continued. 

24. — Limitation and Adverse Possession 

— continued. 

(17) — Possessory suit — Ouster — Burden of 
proving jwsiession before limitation began — 
Settlement proceedings — Evidence . — la suits for 
reoovery ot possession on the ground of ouster, 
it is the duty of the plaintiff to prove that ho 
has been in possession at some time within 
twelve years prior to suit when limitation is 
raised and adverse possession pleaded against 
his right of action. The proceedings of a Settle- 
ment Amin are no evidenoe against a person 
not a party to those proceedings. L.\LL SINGH 

v. Baboo Modhoo Soodun Roy, 8 W R. 

426. 

(18) — Limitation— Onus — Oral evidence . — 
In deciding a plea of limitation, the plaintiff 
should prove his possession within twelve years 
of date of suit and it is not for the defendant 
to prove adverse possession for twelve years, 
Oral evidenoe is alone enough to prove posses- 
sion. Dinabundhoo Suhaye v. Mr. James 
Furlong 9 W.R. 153. 

(19) — Possessory suit— Plea of limitation — 
Plaintiff’s failure to prove possession within 
twelve years— Effect. — In a suit for possession 
where limitation was pleaded, and there was evi- 
dence on both sides of the question, the circum- 
stance thatthe plaintiff failed to prove possession 
within twelve years was held to be sufficient to 
dispose of the suit upon that issue. HUREE 
MOHUN DASS v. ICOTESSUR GOKE, 24 W.R. 
818. 

(20) — Suit for possession— Burden, of proof 
as to limitation. — fu a suit for possession 
where the bar of limitation i3 set up by the 
defendant in possession, the plaintiff was held 
co bo under an obligation to remove such bar, 
although the defendant’s possession be not 
admitted to have existed for eleven years. 
BUSSEROONISSA OHOWDHRAIN V. RAJAH 

Leelanund Singh. 14 W.R. 133. 

(21) — Suit for possession — Adverse nossession 
by defendant— Content with Government on 
resumption question — Onus on plaintiff to rebut 
statutory bar. — Where defendant admits adverse 
possession for upwards of 11 years, and plain- 
tiff’s cause of action having arisen at the 
close of a contesu with Government which 
olaimed to resume the land, defendant alleges 
that he knew nothing of the oontest, and that 
ho has held possession for 27 years, hell that 
that the plaintiff was bound to remove tho 
statutory bar pleaded by defendant by showing 
possession on h:s behalf within twelve years 
before suit. SYUD AMEER ALI v. MAHARANEE 

INDUR JEET KOOER, 15 W.R. 43. (1 W.R. 

P.G. 51, F.) [2i., 6 G. 725.] 

(22) — Burden of proof — Limitation — Adverse 
. possession . — Where the plaintiff has established 

his title to land, the burden of proving that 
he has lost that title by reason of the adverse 
ossesaion of the defendant is upon the latter. 


Burden of prpof — continued. 

24. — Limitation and Adverse Possession 

— continued. 

(Judgment of the High Court at Fort William, 
affirmed). RADHA GOBIND ROY 8AHEB v. 
INGLIS, 7 C.L.R. 364, P.G. = 3 Suth. P.C.809. 
[F. t 5 A. 345; Appl., 6 G. 725 ; D. % 9 C. 802 = 
12 C.L.R. 337, 9 0.741 = 12 C.L.R. 257 ; R.. 
7 0 225, 24 C. 256, 26 C. 114, 35 C. 9b. = l2 
C.W.N, 127 = 6 C.L.J. 735; D., 6 B. 508,9 
M. 175.] 

(23 )— Limitation — Adverse possession— Bur- 
den of proof. — It is for the person who asserts 
that the plaintiff’s olaim to a certain share 
in landed estate wa9 barred by limitation to 
show that his possession was, for twelve years 
prior to the institution of the suit, adverse to 
the plaintiff. IZZATUNNISSA v. MUHAMMAD 

TaQI, A.W.N. 1881. 90. 

(2 1)— Joint ancestral property —Limitation . — 
Held that tho admission oi certain property as 
being joint ancestral throws the burden of prov- 
ing exclusive and adverse possession beyond 
limitation upon the sharer refusing to admit 
other heirs. DABEE SUHAI v. 8BE0 DASS 
Rai, 1 Agra 283. 

(25) — Plea of possession — Onus probandi. — 
Where a defendant pleaded partly title and 
partly purchase, but aeuied that the plaintiff’s 
father or ancestor had been in possession of any 
portion of the land in dispute for a very long 
period, and asserted his own possession on 
ancient titles, held , that tho onus of proving 
possession within the period of limitation lay 
on the plaintiff. ISHUR CHUNDER BISWAS V. 

Bissumbhur Biswas, W.R. 1864, 507. 

(26) — Suit for possession — Onu9 of proof — 
Limitation. — In a suit for possession, the de- 
fendant being admittedly in possession, and 
claiming to be so under a bill of sale dated 45 
years ago, the plaintiff is bound to displace the 
defendant’s prima facie title by showing that 
he has been in possession within 12 years prior 
to the suit. KEDARNATH MOOKERJEE v. 
MOHESH CHUNDER PAULIT, 1 W.R. 67. 

(27) — Right of plaintiff by inheri'ance and 
prescription contested — Plea of proprietorship — • 
Relation of landlord and tenants — Permissive 
occupation becoming adverse. — The plaintiff 
olaimed certain property by right of inheritance 
and prescription, but the defendant pleaded a 
title of proprietorship. The evidenoe showed 
that the relation of tenancy originally existed 
between the defendant and the plaintiff’s an- 
cestor. Held, that the plaintiff was bound to 
prove how the occupation, originally permis- 
sive, became adverse, the defendant not being 
bound to prove that he exeroised his right of 
proprietorship within the period of limitation. 
KURM NEWAZ v. KURREEM BUKSH, 97 P-R. 
1867. 

(28) — Suit for possession— Plea of limitation — 
Possession as tenant — Burden of proving adverse 
possession. — In a suit for possession where de- 
fendants plead limitation, and plaintiff proves 
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Burden ot proof — oontinued. 

24. — Limitation and Adverse Possession 

—continued, 

that the oommenoemenfc of the possession of 
the party through whom defendant olaims 
was as tenant, the burden of proving when the 
nature of that possession was ohanged and how 
it beoame adverse was held to be on those who 
pet up the plea of limitation. RAMDHUN 
SaTBA v. NOBIN CHUNDER CHOWDHRY, 12 

W.R. 250. 


(2j) Suit to ejectment — Title to possession — 
Onus of proof, — Iu a suit to reoover posses- 
sion of immoveable property by ejecting the 
defendant, the plaintiff must prove two things; 
(1) that ho was in possession within twelve 


years prior to suit ; (2) that he has a title to 
reoover possession. BEER CHUNDER JOBRAJ v. 

The Deputy Collector of Bhullooah 

13 W.R. 23. P.C. 


(30) Old documents— Necessity for pool — 
Burden of proof —Pleader's statements.— The 
fact of a potiah being 30 years old does not do 
away with the necessity of proof before it is 
used as evidenoe. Where plaintiff files docu- 
ments relating to lands not identified with the 
land in dispute, that fact does not shift the 
burden of proof on to the defendant. The 
oral statement of a pleader is not enough to 
satisfy a Judge, acting as a Judge of fact, that 
oertain documents are beyond the power of the 
parties wishing to use them as evidenoe FAZIL 

sirdar v. Chenum Biswas, 10 W N 237 


(3D— Suit for possession— Limitation— Plai\ 

< \ t0 x r °H e P ossessi ™— Iu a suit for possessic 
of !and alleged to belong to the plaintiff’s taloc 
where the defendant pleads limitation, it is f< 
the plaintiff to show that ho was in possessio 
within twelve years of suit. Ram LOOHU 

283° H D VV R r o n J( i Y T P OORA DOSSIA, 11 W I 
283, (3 W.R. 80, F.B., 9 W R. 124, R.) 

ctl 2 J~< Sui r f0V l V ld in dc f* n *™t's possession - 
Cause of action— Limitation— Burden of proo 

In a suit for the possession of an open pioc 

of ground, which must be brought withi 

a^o ued yGa th thefcimeth0 **use of actio 
accrued the issue is, not that the plainli 

must show that he exeroisod some right c 

ownership over the ground within the twelv 

that h Pr ° 0 ed f ,D u the fi,m * of fche aotion, bu 
fe h red«;^ U i! 8h0WWh6Q tho flefe ^ant inter 

not d Jan h ^ po ^sion and twelv ° years hav 
pot elapsed between the day the defendan 

th l- P,dintiff,s P^essionan. 

the date of filing his olaim. 8AGANGOWD 

B HX 6 N 2 GOWDA V ‘ Basap bi * Ohenapa, 

P° t s f.' si0 *-P™M Of Plaintiff' 
tit e Ilea of limitation— Limitation to be dccii 

i Jf ele Z ing ° possession-Perma 

TpZ! le)) T ot( l ered with P«rty in possession 
1 resumption,— In a suit for possession when 

defendant demos plaintiff’s title and sots up * 

defenoe involving the plea of limitation th< 

question of hnutation does not depend upot 
whether defendant was in possession, but upoc 
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Burden of proof— continued. 

24. — Limitation and Adverts Postesiion 

—continued. 

whether plaintiff was in possession. Where 
defendant admits that the permanent settle- 
ment was ordered to be made with the partV in 
possession, and that it was made within twelve 
years prior to the suit with the party from 
whom plaintiff claimed, held that, until the 
contrary is shown, that party is rightly pre- 

sumed to be in possession. and plaintiff’s olaim is 

not barred by limitation. MAHOMED KOBEER 
V. ABDOOL AZEEN, 24 W.R. 315. 

(34) Possessor y suit— Plea of limitation — 
Duty of plaintiff to prove title and accrual of cause 
of action within limitation period.— lu a suit to 
obtain possession where defendant pleads limit- 
ation, plaintiff is bound not only to prove his 
title, but also to show affirmatively that his 
oause of aotion aoorued within twelve years 

before the commencement of the suit; and he 

mu6t suooeed upon the strength of hisjown title, 
not upon the weakness of his opponent’s! 

Lutchoo Khan v. w. Foley, 24 W.R. 273 ! 

(35) Burden of proof —Adverse possession — 

Landlord and tenant. — In a suit for possession, 
the defendants claimed to hold the land under 
a valid miras tenure so as to be entitled to the 
ground-rent from the ryots, and to pay the 
plaintiff, who was the superior landlord, 
merely the miras rent. Held that the plaintiff 
being admitted landlord made a prima facie 
oase, and it lay on the defendants to show 
either that they had a valid miras tenure, or by 
reason of their having held a9 mirasdars adver- 
sely to the plaintiff for more than twelve years, 
the plaintiff, wa9 debarrod from questioning 
their right. The plaintiff must have notioe of 
suoh adverse holdiug in order that he may be 
barred by limitation. OGRA KANT CHOWDH- 
REE v. MOHESH CHUNDER SlCKDAR, 4 C. L. 
R^0. (2 B.L.R. Ill, P.C., F.) [F., 14 0. 

(36) — Suit for possession — Dispossession— 
Onus of proof. — Under the former Limitation 
Aot the cause of aotion, and under the present 
law (Aot of 1877) the event from which limit* 
ation is declared to ruu, must have ooourred 
within the proscribed period, and it lies on the 
plaintiff to show this. Accordingly, where the 
suit is for possession, and the oause of aotion iB 
dispossession, the plaintiff is bound to prove 
possession and dispossession within twelve 
years; and ho cannot, by merely proving pos- 
session at any period prior to twelve years before 
suit, shift the onus to the defendant. MAHO- 
MED A li Khan v. Khaja Abdul Gunny, 

9 C. 744 = 12 C L.R. 255. F.B. [R., 10 0. 677, 

10 C. 374, 8 B. 371. 105 P.R. 1901.] 

(37) — Suit for possession — Previous dispos- 
session — Onus of proof. — In every suit for 
reoovory of land on the ground of dispossession, 
the plaintiff ought to start his oaso by proving 
his possession at some time within 12 years 
prior to suit. BHOOTNATH CHATERJEE ▼. 

Kkdarnath Banerjee, 9 C, 125, (12 M.LA. 
337, R). 
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Burden of proof — oontinued, 

24. — Limitation and Adverse Poiseesion 

— continued . 

(38) — Suit Cased on title — Proof of disposses- 

sion alone not sufficient.— In a suit for land 
based on title, mere proof of possession and 
dispossession withio twelve years before 6uit 
would not be sufficient to entitle the plaintiff 
to a decree. ERTAZA HOSSEIN v. BANY 
MlSTRY, 9 C. 130 = 11 C.L.R. 393. (7 I. A. 73, 

F .\ 5 C.L.R. 27S, Diss.) [F., 17 C. 256 ; Cons. 
12 C P.L.R, 59; Doubt., 78 P.R. 1902=137 P. 
L.R. 1902; R., 8 B. 371, 12 A. 46, U.B.R. 

1892 — 1896, Vol. II, 619, 3 C.W.N. 158, 26 
C. 579.] 

(39) — Limitation Act, art. 142— Suit for 
ejtctment — Burden of proof . — In all actions for 
ejectment where the defendants are admittedly 
in possession, and a fortiori where they had been 
in possession for a great number of years, and 
under a claim of title, it lies upon the plaintiff 
to prove his own title. The plaintiff must 
recover by the strength of his own title, and the 
onus is thrown upon the plaintiffs to prove 
their possession prior to the time when they 
were admittedly dispossessed, and at some time 
within 12 years before the corameuoement of 
the suit, and it does net lie upon the defendants 
to show that in faot the plaintiffs were so dis- 
possessed. Mohima Chunder Mazoomdar 
V. MOHESH CHUNDER NEOGI, 16 C. 473 = 16 
I A 23, P.C. =5 Sar. 321. [F., 3 A.L.J. 363 = 
10 C.W.N 630 = 8 Bom. L.R. 400=1 M.L.T. 
.135 = 16 M.L. J. 272, P.C. ; Appl.. 2 L.B.R. 56; 
Expl ., 14 B. 458 ; D. t 2 M.L.J. 210. 18 M. 171; 
21 M. 53 ; Discussed, 3 C.W.N. 763 ; R.. 14 A. 
193 = 12 A. W.N. 55, 13 A W.N. 60, L.B.R. 

1893— 1900,360, U.B.R. 1897—1901, Vol. II, 
461, 105 P.R. 1901, 59 P.L.R. 1901.105 P.L R. 
1901 = 65 P.R. 1901, 27 B. 43 = 4 Bom. L.R, 
721. 24 A. 294 = 22 A.W N. 45, 5 Bom. L.R. 
225, 9 C.W.N. Ill, 3 L.B.R. 27, 53 P.R 
1907 = 39 P.L.R. 1907, 7 C.L.J. 414 = 12 C.W. 
N. 273 = 3 M.L.T. 212, 14 Bur. L.R. 156.] 

(40) — Limitation Act , 1877, arts. 142, 144 — 
Suits for possession— Burden of proof. — Plain 
tiff, in this case, alleged that the possession he 
•got of the property under a sale was obstructed 
■by the defendants, from whom he now olaimed 
to reoover possession of it, together with mesne 
profits until suoh recovery. The suit was of 
the description contained in art. 142 of the 
Limitation Aot and act. 144 did not apply. 
Plaintiff, therefore, was bound to show that he, 
or those under whom he olaimed, had had 
possession within 12 years before suit. In cases 
falling under art. 144, the plaintiff may rest 
content with proof of title only, in the first 
instanoe, the burden lying on the defendants to 
show that they have had a possession in- 
consistent with the title of the plaintiff for more 
than 12 years before suit .; where, however, th9 
case is one falling under art. 142, the plaintiff 
must, at the outset, show possession within 12 
years, and oannot rest merely on a proof of 
title. FAKI ABDULLA V. BABAJI GANGAJI, 

14 B. 438. [F„ 14 M. 96 ; R., U.B.R. 1897— 


Burden of proof — continued. 

24. — Limitation and Adverse Possession 

— continued. 

1901, 461, 65 P.R. 1901 = 105 P.L.R. 1901, 
27 B. 43, 5 Bom. L.R. 225, 2 N.L.R. 32, 10 
Bom. L.R. 571, 123 P.W.R. 1908, 12 Bom. L. 
R. 956.] 

(4 1) — Sicit for possession , adverse possession set 

up in answer to — Extent of onus on -plaintiff . — 
Where a plaintiff oomes into Court alleging 
that he has been dispossessed within limitation, 
and the defenoo is adverse possession, the 
question of limitation becomes a question of 
title. The plaintiff must at least give some 
prima facie evidence to satisfy the Court, in the 
first instance, that he was in possession within 
twelve years of the suit, before the defendant 
can be called upon to make out his defence of 
twelve years' adverse possession. Before going 
into the question as to whether the defendant 
had or had not a title by adverse possession, 
the Court ought to satisfy itself that there is 
prima facie prooi of the plaintiff having had a 
subsisting title at the commenc'-ment of the 
suit. Jafar Husain v. Masbuq ali, 14 A. 
193 = A.W N. 1892, 55. (16 C. 473, 11 A. 438, 
R.) [F., 28 A. 760 = A. W.N. 1906, 234 = 3 A. 

L.J. 567 ; R., 6 O.C. 119, 20 A. 182 = 18 A.W. 
N. 19, L.B.R. 1893—1900, 360, U.B.R. 1897— 
1901, Vol. II, 461, 105 P.R. 1901, 65 P.R, 
1901 = 105 P.L.R. 1901.] 

(42) — Suit for possession cf tank — Undivided 
mehal — Burden of proof. — In a suit to recover 
possession of a tank included in an undivided 
mehal, where defendants allege separate posses- 
sion for more than 12 years before the suit, held 
that, there being a prima facie case that some 
at least of the share-holders had used the tank, 
the defendants were bound to prove separate 
enjoyment by them. BROJONATH PAUL 

Chowdhry v. Sf.eegopal Paul Chow- 

DHRY, 12 W.R. 468. 

{AS)— Limitation Act (XV of 1877), sch, II, 
art. 142 — Plea of adverse possession . — In this 
suit brought to recover possession of an 
estate, plaintiff had admittedly a title to main- 
tain the action if she could got over the oase 
made, under the Statute of Limitations, by the 
defendant. Plaintiff admitted the defendant's 
possession for seven years before suit, and there 
was dooumentary evidence of possession in 
favour of the defendant for more than five 
years preceding these seven years, whioh was 
exaotly similar in character to that whioh 
accompanied his seven years’ admitted posses- 
sion, and whioh went back far behind the period 
of twe’ve ye*.rs suffioient to establish the bar 
of plain^ff’s suit by limitation. This circum- 
stance threw on the plaintiff the burden of 
rebutting tha inference w fich arose from the 
faot of ihe long possession accompanied by 
suoh doouments. 8uoh burden not having been 
discharged by the plaintiff, the suit was held to 
bo barred. INNASI MUTHU UDAYAN v. UP- 
AKARATH UDAYAN, 28 M. 10, P.C. =26 I.A. 
210 = 7 Sap. 620. [R., 12 C.W.N. 273 = 

7 O.L.J. 414 = 3 M.L.T. 212.] 
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Burden of proof— continued. 

24. — Limitation and Adverse Possession 

— continued. 

(44) — Ejectment — Failure to prove possession 
within twelve years — Cause of action— Limita- 
tion — Onus of proof. — In an action of ejeotment, 
the platutifl, though he oannofc prove that he 
has oeen in possession of the land claimed 
within twelve years, must not on that account 
of necessity fail. He must, however, show 
that his cause of action has accrued within 
that period : and a plaintiff’s cause of action 
arises when another person takes possession of 
his land, and not before. If any question of 
limitation arises, the burden of showing that 
the cause of action had arisen within the legal 
period of limitation lies upon the plaintiff. 
PANDURANG GOVIND v. Balkrishna Hari, 

6 B.H.C. A.C. 123. [Appr., 9 C. 744, F.B. ; 
R., 9 B.H.C. 6a, 7 C. 225, 9 M. 175, 6 B. 508, 
11 A. 438. ] 

(45) — Suit for possession — Proof of previous 

possession. — Mere proof of having been in pos- 
session at some time during the twelve years 
before suit, by the plaintiff in a suit for posses- 
sion of land, will not shift the burdeu of proof 
of title thereto to the defendant. DEBICHURN 
BAIDO V. iSSUR CHUNDER MAN.1EE, 9 C. 39 
= 11 C.L.R. 342. (12 W.K. 472, Cited ; 7 l.A. ! 

81, F.) [F„ 17 C. 256; 12., 12 A. 46, U.B.R. 
1892— 189G, Vol. II. 619, 2b G. 579. 25 B. 
287 ; Cons., 12 C.P.LR. 59 Dis. and Doubted , 
137 P.L.R. 1902 = 78 P.R. 1902.] 

(46) — Suit bp Crown — Cause of action. — 
Aesumiug that the Crown has the right to oust 
any person who, without its sanction, occupies 
waste land whioh has not been appropriated for 
any public purpose, it cannot, by instituting 
a suit for a declaration of right or ejeotment 
without specifying a date at which the oauso 
of aotion arose, compel a defendant to provo 
possession for 60 years. SECRETARY OF 
STATE v. \ IRA RAYAN, 9 M. 178. [F. t 19 M. 
165 ; R., 3 M.L.T. 231.] 

(47) — Recovery of possession— Evidence of 
peaceable possession till dispossession —Proof 
of title, onus of. — In a suit for recovery of posses- 
sion of land upon proof by the plaintiff of 
peaceable and continuous possession till dis- 
possession a month before suit, the defendant 
must show his title to the land. MOHABEER 

Pershad Singh v. Mohabker singh 7 c. 
891 = 9 C.L.R. 164. [R., n C.L.R. 133, 17 0. 

266, 26 C. 579 ; Cons. t 12 A. 46, 12 Q.P.L R 
69.] 

(48) — Wrongful ouster— Possession, suit for 

Onu3. lu a suit for possession, it was found 

that the plaintiff had been semo olovcn 
years in possession until ho was wrongfully 
ousted by tho defendant, and thus Lho plaintifl’o 
possession fell short of 12 years, that tho 
plaintiff had not proved the kobala under whioh 
ho olaimed title, nor did the defendant provo 
his kobala . Held that tho defendant was 
bound to provo his title and that ho could not 
be allowed to take advantage of his own wrong- 
ful aot in order to shift the burden of proof upou 


Burden of proof— continued* 

24.— Limitation and Adverse Possession 

— continued. 

his opponent. If the defondant had, before 
the wrongtul ouster, brought a suit to reoover 
possession of the land, he must have failed 
because his title had not been proved and he 
could not, by wrongfully evioting the plaintiff, 
throw upon him the burden of proof whioh 
would otherwise have lain upon him. BROJO 

Sunder Gossami v. Koilash Chunder 

KUR, 11 C.L R. 133. (7 G. 591, 7 W.R. 174, 

9 W.R 71, 12 W.R. 472, 4 C. 275. R.) 

(49) — Suit for lands under cultivation— Plea 
of adverse possession — Onus of proof — Contra 
vt the case of unculturablc or jungly lands — 
Onus of proof in the case of lands under culti- 
vation at date of suit, though previously uncul- 
turablc. — In suitb (or lands Uudor cultivation, 
the plaintiff must, on a plea of adverse posses- 
sion by the defendant, in tho first instance, 
provo that the suit is not barred by limitation; 
and it is not for the defendant to prove his adver- 
se possession .at first. (R., 6 C. 725 = 8 C.L.R. 
90 ; 7 C. 225, 9 M. 175.] In suit for uncultur- 
able or uncultivated lands, on the other hand, 
the defendant must provo his adverse possession 
for moro than 12 years. In tho case of suits 
for lands under cultivation at the time of suit, 
but previously jungly or unculturable, the 
plaintiff must again prove, in tho first instance, 
that tho suit is not barred ; but on proof by 
tho plaintiff of the land having become cultur- 
able wit bin 12 years boforo suit, tho burden is 
shifted to the defendant who must provo more 
than 12 years’ adverse possession. MAHOMED 

Ibrahim v. Morrison, 3 C. 36. 

(50) — Limitation under Reg. II of 1805- 
Suit by Government against ghautwals— Onus 
of proof. — Acoording to Reg. li of 1805, 
60 years is Lho period beyond whioh neither 
fraud nor any other spooial allegation will give 
a cause of aotiou. lu a suit by the Govern- 
ment against certain ghatwals, the defendants 
wore fi und to have been in possession “ for a 
very long time;” and. although they had failed 
to prove possession in excess ot 60 year9, the 
onus was hold to lie on the Government to prove 
possession within 60 years. BROMANUND 

Gossain v. the Government, b W. r. 136. 

(51) — Reversioner's rights purchased— Suit 
for jwssessio.i by purchaser — Prooj to be adduced 
by such purchaser against plea of limitation.— 
To robut tho plea 01 limitation in a suit for 
possession by tho purchaser of the rights of a 
reversioner to a widow’s estate instituted within 
one day of tho Id years allowed by tho law of 
limitation, the plaintiff must prove not only 
that tho widow died, but also that she actually 
held possession up ro the time of her death, 

Kaleenath Talooedar v. Joy Doorga 
Dossia, 11 W.R. 173. 

(52) — Suit for possession of land after mfoncr- 
sion— Limitation . — Where the suit was lor 
possession of oertain laud, ou the allegation 
that it wa9 land belonging to the plaintiff's 
village, but submerged at the time of the 
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Burden of proof— continued. 

24. — Limitation and AdverBe Possession 

— continued. 

Settlement, it the plaintiff could show the 
identity of the land submerged with the land 
which his since been left dry, the onus ia on 
the defendant to show that some other person 
had been in adverse possession tor twelve years 
before the plaiatiff preferred his claim, and that 
such adverse possession commenced from a 
time when the plaintiff was lu a position to 
dispute it. HUR SAHAL v. MaHOMED DaIM 
Khan, 2 Agra 6$. 

(53] — Claim to accretion— Duly of plaintiff . — 
In an acoretion-claim plaintiff must establish 
faots extinguishing defendant’s title as well as 
creating his own right. MUSSAMUT MOW- 
LA KOOMAREE V. MUTTY SINGH, 25 W.R. 
129. 

(54) — Suit for possession of alluvial land — 
Magisterial proceedings jixmg ooundary — Suit 
to set aside Magisterial order — Efj'ect of decree 
in suit— Issues— Onus probanm. — Appellant 
sued to recover a tract of chur-laud as parcel 
of his mouzah of Jcgdash, defendant alleging 
the said lann to bo a parcel of his Mouzah 
Ghoogoomaree. About the year 1830, a large 
tract of land was diiuviated by the river Chutol 
within the mouzabs belonging respectively to 
plaintiff and defendant ; and after re-formation 
in 1837, a proceeding was taken by the plain- 
tiff before the Magistrate under whioh he was 
ordered to be put in possession of a consider- 
able tract of such newly formed land, tbs 
Magistrate laying down the boundaries. After 
nearly 12 years (ie.,) in 1849, respondent’s 
father brought a oivil suit to set aside the 
Magistrate’s deoision, and the ultimate finding 
was that appellaut had been in poes-ssion oi 
the land described m the Magistrate’s order 
from and since the date of that order ; Held 
that that decree must be taken to have estao- 
lished than the plaintiff was in possession of 
the land described in the Magistrate’s order, 
and had continued in such possession ; the 
question in the preseut suit being whether the 
lands now claimed are identical with those so 
described ; Held, that that issue lay upon the 
plaintiff, beoause the foundation of his suit 
was that, having been in possession, he was 
dispossessed as a consequeuce of oertam 
measurements made by Government officers : 
Held that plaintiff bad failed to sustain the 
burden of proof. He relied principally on the 
boundaries given by the Magistrate, aud cer- 
tain maps prepared the and later as compared 
with the Government map of 1853 : but the 
Privy Council were unable to place firm reli- 
ance upon any inference drawn from these 
maps. The Privy Council were also of opinion 
that, in questions of this kind, where the 
natural boundaries and land-marks have dis- 
appeared, evidenoe of possession was very im- 
portant and satisfactory, and that there was 
no reason to distrust the witnesses of the res- 
pondent proving suoh possession. GRIJA 

C 11—44 


Burden of proof— continued. 

24, — Limitation and Adverse Possession 

— continued . 

Kant Lahory Chowdhry v. Hurrish 
Chunder Chowdhry, 19 W.R. 114 P.c. 

[R. t 13C.W.N. 281, 2 13. 19, 6 C.L.J. 621; 
F. t 8 O.L.J. 478.] 

(55) — Suit for possession of char- lands re- 

formed, on original site of Ur diiuvion — Pica of 
limitation unaer adverse possession — Onus on 
plaintiff to prove previous possession.— In a suit 
for possession of ehur-lands as re-JormaUcns on 
the original site of plaintiff’s or his vendor’s 
lands, or aooretions thereto, where limitation 
is pleaded by defendant in adverse possession, 
the onus lies on plaintiff to prove that, before 
disappearance or diiuvion, the land in dispute 
was in the possession of his vendor. GOKOOD 
Kristo Sen Moonshee v. M. David, 23 
W.R. 443, [R., 7 C. 225, 2 B. 19.] 

(56) burccn of proof — Adverse possession — 
— Diiuvion— Re-formation. — in a suit for pos- 

I session oi lauds which have re-formed upon the 
old site after diiuvion, the defendant set up 
adverse possession for twelve years. Held that 
the burden lay upon the plaintiff o! proving 
that the defendant had not been m possession 
for the period of twelve years next preceding 
the commencement of hi3 suit. (8 M.l.A. 220, 
F .) Where it was not proved that the whole 
of the lands olaimed have re formed within 
twelve years, the plaintiff must prove specifi- 
cally tho portion, if any, which has not 
so reformed. KOOMAR RuNJIT SINGH v. 
SCHOENE, KILBURN, 4 C.L.R. 3^0. [F., 11 

C.L.J. 373=14 C.WN. 317 = 3 ind. Cas. 15 ; 
Cons , 7 C. 225; R., 6 C. 7*5 = 8 C.L.R. 90.] 

(57) Suit for possession — Onus of proof — 
Presumption of poss ssion and ownership Proof 
by tho plaintiff, in a tuib Let possession oi land, 
of the exercise of rights of ownership more 
thau twelve years before suit, when the laud had 
been covered with water, would be prima facie 
evidence of possession and ownership, so as to 
raise a presumption of the continuance of the 
piaiuLiff’s possession down to within twelve 
years, unless the defendant is able to make out a 
twelve years’ statutory citie by adverse pos- 
session. Mohiny Mohun Das v Krishno 
K lSHORE Dutt, 9 G. 802=12 C.L.R. 337. 

(58) — Claim to dispossessed land — Burden of 
proof, shipping of— Proof of possession— Nature 
— Diiuviated ana re-formed lands— Possession 
till diluviation , proof of — Presumption of subse- 
quent possession — Claim to dispossessed land — 
Plea of limit ition — Difference betwicn property 
capable of actual possession and property incapa- 
ble of it —Suit for dispossessed alluvial lanas — 
Proof of title and possession by plaintiff till dilu- 
VI atiO'.i . — As a general rule, where a plaintiff 
claims laud from which he alleges he has been 
dispossessed, the burden is upon him to show 
possession and dispossession within twelve years. 
[Appr. t 6 B. 508 ; R., 9 M. 875.] Proof of 
possession within twelve years does not neces- 
sarily mean proof of acts of ownership within 
that time. The nature of the proof of posses- 
sion must depend upon the nature of the case. 
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Burden of proof— continued. 

24. — Limitation and Adverse Possession 

— continued. 


Burden of proof— oontinued. 

24,— Limitation and Adverse Possession 

—continued. 


The burden of proof, may, on proof of facts 
piling rise to a presumption in favour of the 
party, shift to the other side. In the oase of 
graduilly diluviated and re-formed lands, whose 
diluviation has been more than twelve years 
before suit, the claimant must, in the absence 
of proof of possession since re-formation, at least 
prove possession till diluviation. Where the 
true owner is in possession at the time of 
diluviation, there will be a presumption of 
continuance of possession during submergence; 
and perhaps subsequently also till dispoases- j 
sion. — Per Wilson, J. [7... 9 C. 744.] 1 
Though, generally, the plaintiff mu9t, on being 
met with rho plea of limitation, show his pos- 
session within twelve years before suit in the 
case of property capable of aotual and visible 
possession, yet, in the case of property in- 
capable of actual and visible possession, when i 
the title and possession have been proved to 
be in a certain person up to a certain point of \ 
time — when there has been no transfer of the 
title to any third person — and there is no | 
evidence of possession having boon exercised ; 
by any other so long as actual visible posses- i 
sion was possible, the possession of the per- 
son having the titlo will bo presumed to con- 1 
tinue, until the property again beoomes sus- 
ceptible of actual visible possession. — Per Field’, 

J. On proof of title and possso68ion till diluvi- 
ation by the plaintiff, in a suit for disposses- 
sed alluvial lands diluviated more than twelve 
years before suit, the burden of proving re- 
formation more than twelve years before suit 
and adverso possession during the period was ' 
held to be shifted to the defendant, MANO i 
MOHUN GHOSE v. MOTHURA MOHUN ROY, 

7 C. 225 = 8 C.L.H. 126. 

(59) — Alluvial land— Limitation . — Whero in 
a suit by plaintiffs to recover possession of 
alluvial lands on tno allegation of disposses- j 
sion, the defendants denied the plaintiff’s titlo , 
and possession, held tho burden of poof, as j 
to possession and dispossession within twolvo ! 
years prior to suit, lav on tho plaintiffs. UDIT 

Narain Singh v Golabchand Sahu, 27 i 
c. 221 = 26 I. A. 236 = 7 Sar 628. [/?.. 8 C L.J. 
316, 6C.L.J. 735 = 12 C.W.N. Ii7 - 35 C. 961.] 

(60) Suit for possession — Presumptto>i — 
Rights of fishery— Julkur — S nit for possession I 
of lands in a river- bod whoro the river had 1 
changed its course and for gotting rid of ordor j 
of Criminal Court. The plaintiff was all along 
found to be in possession up to tho year in 
which the criminal proceedings wore held. 
Held that the presumption raised by plaintiffs 
continued and undisturbed possession of lands 
in the bed of a river whioh has ohanged its 
course was not rebutted by defendant’s alleg- 
ation that ho was entitled to the julkur of 
tho river. JAMES HOGG v. DENONATH 
KOONDOO, 11 W.R. 566. 

(61) — Execution— Possession delivered long 
after sale— Irregularity— Burden of proof.— 
Where the right and title of a party are sold in 


execution, but possession is a delivered to the 
purohaser more than 15 years after sale, held 
that this irregularity did not entitle the 
owner to a decree in a suit to recover the 
property, unless he oould prove possession for 
more than twelve years before dispossession. 

attotram doss v. balunkee Doss, 14 w 
R. 357. 

'62)— Swif by Hindu widow for confirmation 
of her right in her husband's property— Plea of 
possessory award — Limitation. — A Hindu 
widow sued for confirmation of her right in 
certain lands whioh she declared to be hers in 
right of her husband. The defendaut, pleading 
that the plaintiff never had been in possession, 
produced a possessory award of the property, 
given to her under s. 15, Act XIV of 1859. Beld, 
that it was for the plaintiff to get over the 
limitation pleaded by the defendant and to show 
that she was in possession within 12 years. 
SHANTA MONEE GOOPTAH V. SUTTOABHAMA 
GOOPTAH, 7 W.R. 34. 

(63) — Suit to establish proprietary right— Pos- 
session — Limitation. — In a suit to establish 
poprietary right a? against a mokuraridar 
plaintiff need not prove that he was in actual 
possession within 12 years. PROTAP NARAIN 

Mookerjee v. Kartick chunder moo- 

KERJEE, 10 W.R. 192. 

(64) — Limitation — Boundaries. — No proof of 
auterior title in tho claimant suoh as would be 
iuvolvod in tho decision of a question of bound- 
aries in b»8 favour can relieve him of the bur- 
den of proving that ho was in possession within 
twelve years prior to suit, or shift it upon his 
adversaries so as to compel them to prove the 
time and mauner of his dispossession. TaBA 
SINGH V. CHAIDA mull, 2 Agra 177. 

Sec abandonment of Tenure, 38 P.R, 

1865. 

Proceedings before village conciliator — Their 
nature— Certificate — Computation of limitation 
— Limitation Aot, XV of 1877, art. 144— Onus 
of proof — objection to jurisdiction ot Court— 
Seoond appeal — Ste BOM. ACT XVII OF 1879, 
ss. 46, 47. 43. 13 B. 424. 

Diluviated laud — Possession prior to diluvion 
— Dispossession — Onus ot proof — See DILU- 
VION, G C. 725 = 8 C.L.R. 90 

Possession of ancestral property sold during 
plaintiff’s minority, suit for — Inheritance, 
knowledge of exclusion from — Burden of proof 
—See Limitation act, 1908, art. 127. 2 0. 
C. 348. 

See Limitation act, 1908, arts. 127, 128, 

129, 4 M.H.O. 354. 

Sec Limitation act, 1908, arts. 127, Hi. 

18 B. Jis. 

Iu a suit governed by art, 144 the— is on the 
defendant to show tvhen the adverse possession 
he relies on oommonoed— See LIMITATION 
ACT, 1909, arts. 136, 144, 2 N.L.R. 32. 


693 


694 


THE ALL INDIA DIGEST. 


Burden of proof. — continued. 

24. Limitation and Adverse Possession 

— continued . 

Suit for ejectment — On whom — lies — See 

Limitation act. 1908. art. 142, 10 C.W.N. 
630. P.C. = 3 A.L.J. 368 = 8 Bom. L.R. 400 = 
1 M.L.T. 135 = 16 M.L.J. 272. 

In a suit by vendee for possession — Sec 
Limitation act, 1908, art. 142, A.W.N. 1906, 
95 = 3 A L. J. 334 = 28 A. 479. 

See Limitation act, 1908, art. 142, 20 O. 
550, P,C. = 20 I. A. 38, 59 P.L.R. 1901, 16 B. 
343, U.JB.R. 1897—1901, Vol. II, 461. 

As to standard measurement — See LIMITA- 
TION ACT, 1908, arts. 142, 144, 2 C.L.J. 
125. 

Extinguishment of title by adverse posses- 
sion— See Limitation act, 1909, arts. 142, 
144, 7 M.L.J. 186. 

See Limitation act, 1908 arts. 142, 144, 
49 P.R 1884, 23 P.R. 1890, 14 M. 96. 

See Limitation act, 1908, arts. 142, 144, 
149, 5 M.L.T. 107 = 2 Ind. Cas. 314. 

See Limitation act, 1908, art. 144, 19 C. 
660, P.C. = 19 I. A. 140, 122 P.R. 1883, 94 P.R. 
1884, 116 P.R. 1900. 

See Service TENURE, 3 B.H.C.A.C. 49. 

23. — Mortgage. 

See Mortgage. 

(1) — Mortgage-bond— Denial of execution and 
passing cf consideration by third party . — If an 
action to enforce a mortgage-security is con- 
tested by the mortgagor and execution is ad- 
mitted by or proved against him, the onus lies 
upon him to prove that the recitals as to the 
payment of consideration for the deed which 
he executed are untrue. When it is contested 
by a stranger, who denies that the bond was 
exeouted and also asserts that there was no 
consideration for the mortgage, the onus is 
upon the mortgagee to prove his oase. BlSH- 
ESWAR DAYAL v. HARBANS 8AHAY. 6 C.L.J. 
659 = 3 M L.T. 38 (6 C 268, 17 A. 428, 5 C. 

W.N. 403, 5 C.L J. 653, R ; 3 C.W.N. oooxxiv, 
Diss.) 

(2) — Land — Sale — Mortgage. — The burden of 
proof that a transaction regarding certain land 
was a mortgage and not a saio is on lh9 person 
out of possession. MAUNG 3HWE THA v. 
MAUNG Thu Daw, L B.R. 1893—1900, 461, 
L.B.R. 1872—1892.78. D.\ L. B.R 1872 — 1892. 
102, 482, 491 and L.B.R, 1893—1900, 85, R.) 

(3) — Land ostensibly sold — Mortgage. — Where 
a plaintiff seeks to redeem land ostensibly sold 
on the ground of there being a separate oral 
agreement to treat the transaction as a mort- 
gage, the burden of proof of mortgage is on the 
plaintiff and the evidenoe of such mortgage 
transaction must be olear and credible. The 
Burmese of the present day in Lower Burma 
are for the most part well aware of ih* differ- 
ence between a sale and a mortgage, and if they 


Burden of proof. — continued. 

23. — Mortgage — continued. 

intend a mortgage only, it is dangerous for 
them to execute* a deed of sale and rely on 
oral evidenoe, which must often be open to 
doubt, to prove a mortgage. MAUNG 8HWE 
HLAING v. MAUNG SHWE DOK, L.B.R. 1893 
— 1900, 497. 

(4) — Sale ofter mortgage — Onus of proof — 
As the defendant stated that after the land had 
been mortgaged it was sold to him, he was 
bound to prove tbe sale. MIKE v. Ml MIN 
Thwe. L B.R. 1872 -1892, 101. [Not F., L.B. 
R. 1893—1900, 511.] 

(5 J Land, mortgage or sale of — Tendency of 
Burmese agriculturist to mortgage rather than 
to sell his land. — Tne burden of proof ia cases 
in Lower Burma, in which a Bur man agri- 
culturist seeks to redeem land, which he says 
was mortgaged from a defeudant in possession 
who alleges that it was sold, is, undoubtedly 
in the first instance 00 the plaintiff, who must 
fail if do evidence at all be given on either side. 
This is olear from s. 110 of the Evidence Aot, 
L.B R. 1872-1992, 102, F.) But when con- 
sidering the evidence that is produced, it is the 
duty of the Court to bear in mind the tendenoy 
of the Burman agriculturist to mortgage rather 
than to sell laud outright. The existence of 
this tendenoy is undoubted. MAUNG TUN U 
v. MAUNG NYUN, L B R. 1872-1892, 642. 

[R„ L.B.R 1893—1900,514, L.B.R. 1893— 
1900, 85.] 

(6) Alleged sail aft r mortgage. — A mort- 
gage of land being established, tbe burthen of 
proving that it was converted into sale is of 
course 00 the persou alleging that chaoge in 
the condition of thinge. MAUNG LON v. 
MAUNG CHa, U.B.R. 1896 — 1892, Yol. II, 373. 


' t )~~^OYid%tional tale — Absolute sale — Fre • 
sumption in favour of reservation of right of 
redemption. If there is evidenoe that a sale, 
apparently absolute, was really conditional, 
this evidenoe should not be regarded with sus- 
picion, baoause such sales are in accordance 
with the custom or practice of the people. The 
condition must be striotly proved, and in the 
absence of proof, no presumption in its favour 
can rightly be drawn. SHWE NGA v. THA 
DUN. L.B.R, 1893-1900, 511. 


(8 )— Redemption— Burden of proof —Owner- 
ship— Evidence Act, I of 1872. s. 110.— In a 
suit for redemption of properties in the posses- 
sion of the defendant, who sets up a sale, the 
burdeu of proving the mortgage is on the 
Plaintiff RATAN KUAR v. JlWAN SINGH. 1 

A 194, F.B. 


(9) Mortgage — Redemption-suit. — In a suit 
for redemption, in the absence of any proof of* 
a mortgage by the plaiutiff, the existence of 
suoh a transaction between the parties cannot 
be assumed, in oonsequonoe of the failure of 
the defendant to establish an alleged sale. 
Very slight prima facie proof on the part of the 
plaintiff would suffioe to shift the entire burden 
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Burden of proof— oonfcinued. 


Burden of Proof — continued. 


25. — Mortgage — continued . 


25. — Mortgage — continued. 


of proof on tbe defendant, but in its absenoe a 
plaintiff seeking io redeem cannot be relieved 
of the burden. BALAJI NARJI v. BABA DEVLI, 
5 B.H.C. A.C. 15y. [R., 11 A. 438. 27 B. 271.] 

(10) — Redcmption-’-uit — Denial of mot tgage. — 
Priina facie proof shi ts ouua. — lu suits to re- 
deem, where the defendant denies the mort- 
gage, very slight prima facie proof that a mort- 
gage had been originally made will bo sufficient 
to shift the entire burden oi proof on the defend- 
ant. Ramchandra V, MOKUND, 3 Bom. L. 
R. 152. 

(11) — Suit for redemption of mot tgage — 
Denial of mortgage — Possession with defendant 
— But den of proof— Evidence Act [I cf 187‘J), s. 
110. — Where the defendant in a suit lor redemp- 
tion happens to be in possession of the mort- 
gaged property, affording evidence of his title 
thereto, the pisintifl mortgagor alleging that 
the defendant is merely a mortgagee is bound to 
show that the specific mortgage has been exe- 
cuted. Mere indefinite statements by him as 
to the property having been mortgaged, whou 
made without reference to any spooific mortgago 
thereof, are nob sufficient to abiit to the mort- 
gagee the onus of proving what thu terms of the 
mortgage were, and his right under it to retain 
the property until he is paid off. In such oases, 
the law leans in favour of possession, and 
requires the person who comes in to redeem on 
his own terms, to make out a clear case and to 
succeed by the strength of the title ho 60 ts up. 

Ramchandra apaji V. Balaji Bhaurav, 
9 B. 137. [Appr., 11 A. 436 = 7 A.W.N. 155 ; 
R. t 27 B 271. j 


(12) — Redemption-suit — Mortgage-deed con- 
taining clause for forfeiture of proprvty — Trans- 
it* °f possession— Tn.nift'r of ownership, evi- 

deuce of — Wneu a transaction begins as a mort- 
gage, then, evon though since the date of tho 
mortgage, there has been a transfer of posses- 
sion from the mortgagor to the mortgagee, and 
although tho mortgage-d.cd provides for for- 
feiture of the property on failure to re-pay on 
demand tho amount secured with iDterosi duo, 
there still must bo sufficient ovideuoo to show 
that the intention was to transfer the owner- 
ship of the property, if this bo alleged by tho 
mortgagee the burden of proof of such outright 
transfer being on the mortgagee resisting 
redemption. MAUNG PC TE v. Maung Po 
KYAW, 1 L.B.R. 215. [«„ 5 L B.R. 40, L.B. 

R. 1905-1906, 5.] 


(13) Burden of proof —Suit for possession of 
land bp tcdunplion of mortgage— Plaintiff to 
prove not only the existence of the mortgage 
but circumstances entitling him to redeem . — 
If a plaintiff desires to obtain a doorco for pos- 
session from a person who obtained possession 
under him or his predecessor as mortgagee, the 
plaintiff must provu that ho is entitled to redeem 
the mortgage, or that the mortgage has deter- 
mined by payment of the whole mortgage-debt, 
or by the happening of gome other event whioh 


would determine the right of the mortgagee to 
hold possession as against bis mortgagor. LAL 

Mukund Singh v. Jageshar Singh. a.W 
N. 1894, 167. [R., 2 A.L.J. 62 = A.W.N. 190s! 

14.] 

(14) — Possession. — Where a suit was brought 
to redeem a mortgage, and defendants pleaded 
possession under a sale, held , under the oiroum- 
stances, there having been long undisputed 
possession, that the onus of proving that the 
possession was less than a proprietary possession 
and was referable to a mortgage, lay on the 
person, who olaimed to redeem it. RUGHOO 

Nath Rai v. Chundoo Lall, 2 Agra 895. 

(15) — Zur-i-peshgi lease- Execution-sale— 
Possessory suit by purchaser from transferee— 
Proof of subsistence cf mortgage— Equity of 
redemption — Ejectment of person long in 
possession— Onus of pricing strict legal title — 
In a suit for possession of mortgaged property 
instituted by the purchaser of the rights of the 
heirs of ouo to whom the rights of the original 
proprietor are alleged to havu been translerred 
several years ago by au exeoutiou-salo, tbe plain- 
tiff was bound to prove the subsistence of the 
mortgage and his right, as the representative of 
the heirs, to tho equity of redemption and 
to possession od payment of what remaiued due. 
A porson seeking to eject thoso long in posses- 
sion ought to prove a strict, legal title, 

Ashruffonnissa Begum v. Rughoonath 
SOHOY, 2 W.R. 267. 

(16) — Usufructuary mortgagee, Suit by— 
What the plaintiff should prove. — Held that a 
plaintiff in possession under an usufruotuary 
mortgage, and suing lor the balance due, is 
bound to provo that he has not realised the 
amount due under the conditions of tho lease 
from tho usufruct. CHUTThR DHAREE SINGH 

v. Shaikh Sweer LIossein, l W.R. 28. 

(17) — Burden cf proof —Usufructuary mort- 
gage — Redemption, Reg XV cf 1793, s. 11. — In 
a <uit for possession of immoveable property on 
tho grouud that a usufruotuary mortgage of it 
had been satisfied out of tho profits of the pro- 
perty, and for surplus profits, tho burden of 
proving that the mortgago-dobt has been extin- 
guished lies on thu mortgagee. Uuder the law 
of the Regulations, tho mortgagees were bound 
to produce aud urove their accounts. ABDUL 

Ghani v. Durga Prasad, A.W.N, 1888, 90. 

(18) — Usufructauiy mortgage — Tender of 
account — Forcible dispossession by mortgagor — 
Onus as to interest— Act XIV of 1859, s. lb,— 

Where k mortgagee sued to recover possession of 
property of which ho was loroibly dispossessed 
by tho mortgagor, who tendered the prinoipal 
sum of the mortgage-debt, the interest on whioh 
it was agreed should bo deduoted out ol the usu- 
fruct, the mortgagor making up any defioienoy 
due to tho falling short of the profits, and 
obtained a decree with wassulat held, that the 
onus was on him to produce the aooounta and 
provo that something was due to him as interest. 
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Burden of Proof— continued. 

23. — Mortgage— continued. 

though he might have sued under s. 15 Aot, 

XIV of 1859. Sreemutuy Phan Kishoree 
v. Chundee Churn Biswas, 19 W.R. 429. 

(19) — Zar-i-peshgi ijara lease — Loan under 
lease — Mortgage of property as security — Suit 
for sale of such property —Dispossession \under 
decree . — Ih a suit for the sale of property 
mortgaged as security for a loan under 
a zur-i-peshgi ijara lease, and of which plain- 
tiff had been dispossessed under colouc of a 
decree, he having for many years had the 
U8ufruot of the land for the purpose of repay- 
ment, held that the burden was on him to 
show that there was anything due to him yet 
as also to show that the ijara entitled him 
to sell the property upon some contingeuoy. 
MUSSAMUT MUJEEDUNISSA v. SYUD DlBDAR 
HOSSEIN, 20 W.R. 178. 

(20) — Suit for declaring that mortgage is not 
genuine — Onus of proof. — Whea the plaintiffs, 
on servioo on them of notice of foreclosure by 
the mortgagees, bring a suit praying for a de- 
claration that the mortgage was not genuine, 
held that the burden of proving that the mort- 
gage-deed is a fabrication doos uot lie on them. 
GUJADHUR MOWAR V. ZINDA MOWAR, 6 W.R. 
69. 

(21) — Purchase from mortgagee after foreclo- 
sure — Oous of proving transaction to be (ran- 
dulent , on whom lies . — In the oase of a purchase 
of the mortgaged property from the mortgagee 
after foreclosure, where the mortgagor and the 
mortgagee admit the veudee’s title, held , that 
the onus of proving that the transaction is 
fraudulent lies on the person who raises suoh a 
plea. MUSSAMUT SAHOODUR KOOER v. 

Joy Narain Singh, 1 W.R. 326. [P., 7 W.R. 
441 .] 

(22) — Attachment by plaintiff — Mortgage 
alleged by defendant, validity of — Onus. — 
Where plaintiff alleges that an attachment 
subsists, and tha . the mortgage under which de- 
fendant olaims is invalid, plaintiff should prove 
his allegation . TOOLSEE DUTT MlSSER v. 
BROJOMOHUN THAKOOR, 9 W.R. 332. 

( 23 ) — Suit to establish right to sale-proceeds 
of attached property — Claim to such prop riy as 
tenant of land mortgaged — Execution of lease of 
tenancy— Consideration — The burden of pro- 
ving consideration as against the mortgagee, 
who was not a party to the lease, lies on the 
party to whom the lease was alleged to be exe- 
cuted. Tha Dun U v. Mr. Heap of Messrs. 
Heap & CO. L.B.R, 1893—1900. 301. 

( 24 ) — Mortgage — Original mortgage barred 
by limitation — Renewal of mortgage within time 
set up. — The land in dispute in tbi3 oase had 
been in possession of the applicant-defendant for 
46 years, since the year 120S B.E, and, during 
all that time, her possession and title had not 
been challenged till t h i 3 suit was brought, and 
the suit which preceded it brought by Ma U Ma, 
another of the heirs claiming the estate. The 
exact nature of the aotiou brought by Ma U Ma 


Burden of Proof— oonfcinued. 

25. — Mortgage— continued, 

had not been made clear as it ought to have 
been, but she claimed as the heir of Ma Win. 
who was the original owner of the land and 
who mortgaged it to defendants’ predecessors. 
This mortgage was made in 1 : G 4 . and redemp- 
tion would now be .v.rr.id by limitation. Jn 
1208, some transaction took place and it was 
on this transaction that the dispute now turned. 
The plaintiff set up the claim that their pre- 
decessor continued tbe mortgage to defendants’ 
predecessors whereas the defendant alleged 
that the land was then soffi outright. It was 
clear that the plaintiffs had got to prove the 
mortgage in 1208 for they set up the mortgage- 
deed as the ground of ’ their suit, and they 
would lail in their suit unless they oould prove 
a mortgage at that time. Held that, in the 
circumstances, the mortgage had to be esta- 
blished by the plaintiffs and this bad not been 
satisfactorily done. The defendants’ title did 
not rest on the old mortgage by Ma Win which 
was extinct, but on long possession, and the 
plaintiffs must make out their title to redeem 
distinctly hv proviog the new mortgage of 

1203. Ma Zan Gywe V. Maung tha Hmin, 
U.B.R. 1892 — 1896, 220. 

(25) —Mortgage— Burden of proof— Admission 
by defendant of previous ovjnership of part of 
land claimed by plaintiff's predecessor in interest 
—An a Emission made by the defendant that a 
piece of mortgaged laud which the plaintiffs 
sought, as mortgagors, to redeem, once belonged 
to the plaintiff’s predecessor, was held not to 
shift the burden of proof, that the land was not 
mortgaged to the defendant, and that it lay on 
them to prove the mortgage; such admission 
might perhaps be taken into consideration in 
estimating the evidence. If the plaintiffs sued 
not as mortgagors seeking to redeem, but as 
owners seeking to recover possession, an admis- 
sion made by the defendant that the plaintiffs’ 
predecessor was, at one time, the owner of a 
piece of the land in question mitht avail them. 

Ma Hmo v. Maung Shwe Hmaing, U.B.R. 
1892—1896, 222. 

(26) — Alleged seizure by force or fraud of 
mortgage lands. — Onus probandi. — Where A. a 
mortgagee, alleged thet B forcibly took posses- 
sion ofthelauds and carried off his documents 
substituting for them new ones by whioh A 
could not prove his title : Held that the onus 
probandi lay ou A, and that the evidence was 
insufficient to prove that the release of the mort- 
gaged lands was obtained either by force or 
fraud. RAI IBRAM BULLEE v. AGHA 
HOSSEIN Khan, 7 M.L J. 231. 

See Buddhist Law— General, L-B R. 
1872 — 1892, 73. 

See Evidence act. 1872, s. 90, U.B.R. 
1892 — 1896, Vol. II. 350. 

See Evidence act, 1S72, ss. 91, 102, 114, 
U.B.R. 1897 — 1901, Vol. II, 396. 

See Evidence act, 1872, ss. 102, 110, U.B, 
R, 1896—1901. Vol. II, 412. 
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Burden ol Proof— continued, 

25. — Mortgage— concluded. 

See Evidence act, 1872, a. 110, L.B.R, 
1893 — 1900, 514. 

Burden of proof — Mortgagee’s knowledge of 
son’s interest — Ses HINDU LAW— ALIENATION 
5 N.L.R. 117 = 3 Ind. Gas. 570. 

See Limitation Act, 1903, art. 12, 9 M. 
460. 

See Mortgage— General. 3 O.C 173. 

Mortgage without possession — Possession 
subsequently, given to mortgagee — Transaction 
a sale, not h mortgage — Burden of proof on the 
motgagee — See MORTGAGE— GENERAL 5 L. 
B.R, 40 = 2 Ind. Cas 535. 

Taking accounts in suit for redemption — 
Onus on mortgagee to prove dues from mort- 
gagor — See Mortgage- accounts Be- 
tween mortgagor and Mortgagee, 6 B. 
669. 

See Mortgage— Foreclosure. 6 A. 

344 = A. W. N. 1884, 110, 139 P.R. 1883. 

Suit on mortgage — Defendant’s plea that 
he was vendee and not mortgagee — Onus of 
proof — See MORTGAGE — FORM OF MORT- 
GAGES. 7 B. 73. 

Suit for redemption of mortgage of 1846- 
Plaintiff to give at least prim i faice proof that 
mortgage is redeemable — See MORTGAGE — 

Redemption, n O.C. 285. 

Suit for possession — Adverse possession — Se6 

Mortgage— redemption, 2 a.l J. 62 = a. 

W.N. 1905, 14. 

See Mortgage— Redemption, 71 P.R. 
1900, 61 P.L.R. 1901, U.B R. 1892—1896, 
Vol. II, 565, 570, 579, A. W.N. 1893, 39, 12 A. 
189 = A. W.N. 1889, 199, 3 Bom. L.R. 152. 

Authority of mortgagor to imposo any ease- 
ment on tho property mortgaged whereby the 
seourity is rondored insufficient- Validity of 
such aot— Sec MORTGAGE— MISCELLANEOUS, 
85 P.R. 1902. 

Suit for recovery of land mortgaged— Plea 
that mortgage was converted into salo — Burden 
lies on defendant to prove sale — Sec MORTGAGE 

—Miscellaneous, 3L.br, 5. 

As to valid attestation of mortgage-deed sued 
on — Applicability of maxim rite ominia esse 

acta— See Transfer of Property Act, 
1882, s. 59, 2 N.L R. 10. 

26. — Negotiable Instruments. 

See Negotiable Instruments. 

See Negotiable Instruments act, 1981. 

(1) — Negotiable Instruments Act, 1S81, s. 118, 
— Prseumpt ion— Proof of consideration— Undue 
influence— Contract Act, 1872, s. 16. — A money- 
lender admittedly lent money to a dissolute 
young man during his minority, and, agaiu 
within a few days of his attaining his majority, 
supplied him with largo quantities of jewellery 
in the presence only of his (plaintiff’s) touts, 


B urden of Proof — oontinued. 

26.— Negotiable Instruments— concluded. 

relations and dependants, and then obviously 
gave a false colour to the transaction in his 
olaim ; held, that under suoh oircumsfcanoes 
undue influence is to be presumed, and the 
ordinary presumption laid down in s. 118 of the 
Negotiable Instruments Act, 1881, that, until 
tho oontrary is proved, the presumption should 
be made that every negotiable instrument was 
made for oonsideration was shifted to the 
plaintifl, who must, therefore, discharge the 
onus of proving the actual amount of the 
advanoes. MlRAN BAKHSH v. MUHAMMAD 

Hussain 2 P.R. 1902. [«., 9 P.R. 1906= 

19 P.L.R. 1906. J 

In oases of negotiable instruments — Burden 
thrown on wrong party — Revision — See 

Negotiable instruments— Hundis — 
General, 25 P.W.R. 1910 = 24 P.L.R. 1910 

= 5 Ind. Cas. 891. 

See Negotiable Instruments— Hundis 
—Miscellaneous, 1 B. 295. 

Dishonour of hundi after acceptance — Notioe 
of dishonuor — Omission to give notice — Burden 
of proving absence of damage consequent on 
omission to give notice — Partnership between 
drawer and drawee — Acceptor’s liability barred 
by limitation — Drawer whether discharged— 

See Negotiable instruments act, 1S8I, 

s. 98 (c),26 M. 239 = 17 M.L. J. 267. 

27.— Partition. 

See Partition. 

(1) -Su it for i>osscssion — Butwara |>roctf?d- 
ings — Burden of proof.— Where in a suit for 
possession of lands said to have been assigned 
to tho plaintiffs by a partition made by a 
Collector, the defendants deny that certain 
plots are included in particular daghs in the 
butirara chittahs, the burden of proof was held 
to lie on the plaintiffs to prove their allegation. 
Whore, in respect to a dagh the plaintiffs are 
admitted to bo entitled to a certain quautity of 
laud, and thoy olaim particular lauds as assig- 
ned to them by the butirara proceedings, the 
burden lies on them to prove their allegation. 

bhugobutty Goopta v. SARODA Soond- 
UREE Debea. 11 W.R. 337. 

(2) — Suit for jwsscss ion — Butwara award 
under Peg. XIX of 1611 —Possession given up, 
plea of Burden of proof.— In a suit for posses- 
sion on tho ground that the lands oiaimed 
wore allotted to plaintiff’s share by a butwara 
under Reg. XIX of 5 814, held that the burden 
of proving that tho defendant had interfered 
with tho possession awarded to him by the 
Collector lay on tho plaintiff. SYUD MOBARUK 
ALI v. SYAD IMDAD ALT. 16 W.R. 200. 

(3) — Village site — Part it ion— A badi — 8hami- 
lat— Onus. — In a suit for the partition of a 
village-site in which tho defendants plead 
that the entry in the Settlement Reoord is iu- 
oorreot and that tho village was a bhapachara 
tillage and that there is no divisible Shainilat 
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Burden of Proof— oontinued . 

27. — Partition — concluded. 

in the village abadi , the burden of proving that 
there is divisible shamilat in the abadi rests on 
the plaintiffs. ISWAR SINGH v. ATMA SINGH 

117 P.R. , 1894. (R., 136 P-R. 1906 ] 

(4) Suit bp joint family member for division 
~.u r d e,t of proof that family was undivided. 
“Where the plaintiff, a member of a Hindu 
family, suing for a division of the family estate, 
admitted on the face of his plaint that he had' 
taken possession of part of the family property, 
and for sixteen years lived separate, the cnus 
probandi , lies on him to show that theoiroums- 
tanoes under which he became possessed of his 
portion of the property were consistent with 
his statement that the family remained un- 
divided. SOMANGONDA bin DAJAMANGONDA 
v. Bharmangoda, 1 B.H.C. 43. [R., 7 B.H. 
C. 133, 10 B.H.C, 444.] 


See Buddhist Law— Partition, L.b.r. 

1872-1892, 22. 

See Buddhist Law— widow, L.B.R. 
1872—1892, 35. 


See Partition— Private partitions C. 

72 = 10 C.L.R. 81. 


28.— Possession and Proof of Title. 

See Possession. 

(1) — Suit for possession — Plaintiff's possession 
and title denied Onus. — In a suit for possession 
of lane, where plaintiff’s title and previous pos- 
session are both denied, held that the plaintiff 
should start his case. R. WaLKEP. v. ATMA 

Ram Mundur. 14 W.R. 478. 

(2) — Possession — Prima facie evidence of 
title — Burden of proof. — Possession is prima 
facie evidenoe of title, and is primarily exclu- 
sive, and it is for him, who impugns this 
exclusive title, to show that the possession 
originated in a way not to affect his own right. 

Krishna Charya v. Lingawa, 20 B. 270. 
[R., 78 P.R. 1902 = 137 P.L R. 1902.] 

(3) — Sale — Gift — Onus of proof. — Where a 
sale has been made to the defendant in posses- 
sion of property of which a prior gift is alleged 
to have been made to the plaintiff, held, that 
the transaction throws doubt on the bona f Ides 
of the alleged gift and shifts the onus on the 
plaintiff to prove his title under the gift before 
the defendant in possession is called on to prove 
his title. Gobind Chunder Paul Chow- 
dree v. Goluck Chunder Goshamee, 

1 W.R. 244. 

(4) — Allegation of forcible ouster— Bur den of 
proving ouster first . — Where plaintiff alleges for- 
cible ouster in a oertam year, be is bound to prove 
suoh ouster before defendant need be called 
Upon to prove anything. RAJARAM KaLITA 

v. Roopa Kagtee Kalita, 13 W.R. 113. 

(5) — Suit for possession— Onus of proof on 
Whom lies . — Where a plaintiff alleges that cer- 
tain property had been in his possession as 
Khamac property and that the defendant 
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wrongfully seized them and sold the produce 
held that the onus lies on the plaintiff t0 prove 
his oase. HARaDHUN DUTT v. KOONJO BE- 

haree Lal Singh Baboo, 5 W.R. 245. 

(6)— Suit for possession- Onus on whom lies. 

In a suit for possession, the plaintiff must, 
prove h;s title to reoover the land. BUNCO 

R^n D o? o B0SE v ' Kashee Chunder bose, 

O JQf.K. 410. 

AT ^ Onus of proof — Adverse possession — 
Nature of possession r. guiring proof.— The onus 
of proving a title by adverse possession for the 
statutory period lies on him who alleges it. 
The possession required to be proved must be 
adequate in continuity, in publicity, and in 
ex ent to show that it is possession adverse to 
tho competitor. RADHAMONI DEVI v. COL- 

lector of Khulna, 2 Bono. L.R. 592 . 

Claimant canrot succeul on account of 
weakness of tifle of adversary.— A claimant 
oauuot suoceed because his adversary’s title is 
weak and a person, who enters upon property 
which is lawfully in the possession of another, 
oannot hold it against that other, merely beoause 
he oannot prove a satisfactory title. ADJOOD 

A ? R * SAD v. Shedass Madan Gopal 

150 ] L R ‘ 3 ' 16 B * 215 ‘ DisL) > 1 

, -I 0rCl ! Ae l wrongful dispossession of 
land. The plaintiff was admittealy in posses- 
ion, and had been so for six years at least, ao 
defendant himself acknowledged. There was 
evidence that she and ner ancestors had been in 
possession for some 20 years. The defendant 
denied wrongful dispossession. Ks said the 
land had been made over to him by plaintiff 
and her husband. The burthen cf orovi Dp this 
was on hire. He had failed to discharge it. 
There wab only the vague evidence of ^ne 
witness for the defence that plaintiff’s husband 
said he could work the land if ho claimed the 
right over it, and this was contradicted by 
other evidenoe for the defence that defendant 
entered on the laud in opposition to plaintiff 
who took criminal proceedings against him. 
Wrongful dispossession was, therefore, proved 
and plaintiff was entitled to recover possesison 
at least, and to get back the land permanently 
unless her claim could be resisted by a 6UDerior 
title. MA 81 v. MAUNG YE BAW II RR 

1892-1896, Yol. II, 233 

( 10 ) - Suit for possession— Utility of presump- 

Uon arsing f, am title.- Where there 13 evidence, 
apparently strong on each side, in estimating 
the weight due to the evidence on both sides*! 
the presumption which arises from title may 
in oertam circumstances be regarded. But. if 
there be no credible evidenoe on plaintiff’s side, 
no question of turning the balance of evidence 
by the weight of presumption as to title arises. 

laxman v. Mangal Khan, 7 c.P.L.R. 12 . 

(12 C. 38, R.) 

(11) — Suit by person in possession for confirm- 
ation of title — Onus of proof . — When a 
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plaintiff in possession sues to have his title con- 
firmed. he is none the less tnimd to prove 
so^h title. JOLOKE SINGH v. GURWaR SINGH, 

2 W.R. 167. 

( 1 2) — Proof of title by plaintiff —Bur den of 
proving adverse pcs-ession . — In a suit for posses- 
sion based on title, where the plaintiff proves 
title, the burden ot proving adve-?e possession 
i 3 upon the defendant. SARSUTI v. KUNJ 
BEHARI LAL, 3 A. 345, F B. [R., 11 A. 438.] 

(13) — Suit for possession — Separate possession 
— Forcible realisation cf rents— Onus of proving 
existence of share in separate possession. — In a 
suit for possession where plaintiff (the wife of 
one K) alleged having purchased, at a private 
aale from M and others, a distinct share of a 
certain taiook. together with other rent-free 
land 0 , and that sbo was in separate possession 
by oollecting rents when she was dispossessed 
by defendant who forcibly realized the rents, 
defendant stated that, in the same year she 
had purchased at a sale in execution the rent- 
free lands of K and others, that she was in 
possession and knew nothing where plaintiff’s 
lands lay : Held that it was incumbent on 
plaintiff to prove by documentary evideuce the 
existence of the distinot share said to have been 
purchased from M, or to bring M into Court to 
prove what be had sold. RVDHIK CHOW- 
DHRAIN v. NlSTARlNEE DOSSEE, 24 W.R. 
126. 

( 14 ) — Claim to property attached in execution 
of decree — S'wit to establish judgment-debtor's 
right . — Where an attachmg creditor proves that 
the judgment debtor ha9 been in possession and 
enjoyment of the property attached, and has 
been using it, to all external appearanocs, 
as owner and proprietor, the onus is oast on the 
claimant ti prove his title MATHURA DAS v. 
Mitchell. 4 A 205 = A.W.N. 1882, 17. 

(15) — Possession, evidence of — Title — Prima 
facie proof of possession — Onus of rebutting such 
evidence . — Possession is evidence of title ; and 
the plaintiff, proving that he had possession and 
had been forcibly disturbed, makes out a prima 
facie title which the defendant should rebut. 
MAHOMED BUX v. ABDOOL KUREEM, 20 W. 
R. 438. 

(16) — Suit for possession of ousui taluk— Dis 

possession by purchaser ot znmndari— Prima 
faoio title in superior landlord — Burden of 
defeating of such title. — In a suit to recover 
possession of an ousut taiook on the allegation 
of having been dispc9FO°sed by the purchaser of 
the zemindari right , held that the defendant 
being shown to be the superior landlord and as 
suoh hnving hid prima facie title, it lay on tho 
plaintiff to defeat, that right by proving the 
grant of an intermediate tenure. NlSTARlNEE 
V. KALI PERSHAD DASS CHOWDHRY, 23 W. 
R. 431. (12 W.R. P 0. 7. F.) [F.. 7 0. 442.] 

(17) — Owner of land with prima facie titl a to 
possession — Tenure entitling to possession — 
Effect . — The owner of land showing a prima 
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facie title to possession can olaim a deoree, 
unless the party in possession has a tenure 
entitling him to retain possession RAM 
MONEE MOHUR v. ALEEMOODDEEN, 20 W. 

R. 374. [ Ap. % 22 W.R. 417;F., 11 O.L.R. 476, 

15 C, 89. 13 C. 1 ; R , 6 O.W.N. 105.] 

(18) — Possessory suit on ground of khas posses- 
sion — Title admitted- Oous of proof.— Where a 
suit to reoover possession, based on the allega- 
tion that plaintiff had been in lchas possession, 
is decreed by the first Court, and reversed by 
the lower appellate Court, on the ground that 
plaintiff had not proved his klias possession or 
dispossession, held that the lower appellate 
Court took a very narrow view of the oase and 
deoided it on wrong issue *, the plaintiff should 
not have been called upon to prove 1c has posses- 
sion in order to recover land from one who had 
no title to it, as tho plaintiff’s title had been 
admitted. RAJ KlSHEN MOOKKRJER v. 
PEAREE MOHUN MOOKERJEE, 20 W.R. 421. 

(19) — Suit for kba- possession— Plaintiff alley- 
ing permanent tenure — Plea ol lease from 
zemindar— Effect— Limitation— Bight to khas 
possession. — In a suit for lchas possession, where 
plaintiffs allege a permanent tenure, and defend- 
ants plead a lease from the zamindar, this plea 
indioates a good title, unless plaintiffs oan 
prove a hotter title in themselves. But if plain- 
tiffs establish that their tenure is of a perma- 
ment character, and that they are not barred by 
limitation, they must be entitled to khas posses- 
sion. ASSUROODDEEN v. GOB1ND CHUNDEB 

KOONDOO. 24 W R. 123. 

(20) — Suit for possession by zemindar— Title 
I admitted — Proof. — In a suit for possession, the 

plaintiff who was admit tedly the zemindar of 
i tho land, gave no evidence of her allegation 
! that tho land was her zero it. and the defend- 
ants failed to substantiate their defence that 
they had acquired a right of ocoupanoy, nor 
were they able ro prove that they were tenants 
of tho plaintiff. Held that the plaintiff being 
admittedly the zomindar of the l»nd, her title 
to the property was established *, and unless the 
defendants establish their dofeneo, or that they 
\V( re even teuants-at-will under the plaintiff, the 
latter was entitled to a deoree. BATAI ASHIR 

v. Bhuggobutty KOER, 11 C L.R. 478, 
<12 M.I.A. 286. 20 W.R. 374. 20 W.R- 421, 22 
W.R. 417, 23 W.R. 238, 23 W.R. 291, F.) [F. % 

9 O.W.N. 144 ; Apply 15 C. 89 ; D., 13 O. 1, 6 
C.W.N. 105, 1 3 O.W.N. 661.] 

(21) — General title— Mokurari tenure— Onus 
probandi. — Whore a plainnfl has the general 

i title to the property in suit, and tho defendant 
seta up an interest as mokuraridar, the defen- 
dant, has the buideu of proof on him. KOONJ 

i Beharee Ram v. Bukshke Luchmun 
; Doss, 19 W R. 188. [Ap., 22 W.R. 417 ; F., 

! 20 W.R. 421.] 

(22) — Possessory suit- Dispossession — . 
sion of plaintiff's owner shiv— Claim to hold 

i possession under jote tenancy — Onus'. — Where, 
in a suit to reoover possession ot land of which 
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plaintiffs had been foroibly dispossessed, defend- 
ants admit the ownership to be with the 
plaintiffs, and pray to bo allowed to hold 
possession under the jote tenancy, the burden 
of proof was held to be on them. FlUREE 

MOHUN PODDAR v.Gureeboolla Mullick, 

22 W.R. 417. [F , 11 C.L.R. -i76; R. t 9 C.W. 
N. 144.] 

(23) 'Suit for possession of juikur by land- 
lord Allegation of temporary tenancy in defen- 
dants— Plea of miras right — Suit demanding 
possession from defendants— Notice— Question 
for determination. In a suit by a landlord to 
recover possession of a jalkur on the allegation 
that defendants never had had any but tempor- 
ary tenancy, and that they had retired from the 
fishery, whore defendants in answer set up a 
miras right: Held that the suit should be 
looked upon as a demand tor possession from 
the defendants, or as it were a notice to give 
up possession, and that the questiou to be tried 
is whether tin defendants are entitled to retain 
possession. KALEE KlSHORE ROY r. Bro- 
JENDRO COOMAR ROY CHOWDBRY, 24 W R 
266. 


(24 ) — Decree for juikur as pin of estate set- 
tled— Act IV of 1840 award , adverse possession 
under award — Original boundaries and modern 
possession.— To obtain a dooree for a juikur, as 
part of an estate settled with him, of which 
adverse possession has been obtained by Aoc IV, 
award, plaintiff must show, not only original 
boundaries, but modern possession. Ranee 
Radha OHOWDHRAIN v. KlSHEN Soondu- 
REE DOSSIA, 2 W.R. 304. 

(25) — Forcible ouster — Suit for possession — 
Burden of proving title.— Whore a person forci- 
bly dispossessed sues to recover possession title 
raugtbe proved by the party guilty of the 
forcible dispossession. SHAMA SOONDUREE 

Debia V. The Collector of Maldah, 12 

W.R. 164. 

(2 6)— Possessory suit— Allegation of disposses- 
sion— Procedure— Proprietary title and under- 
tenancy. — Proper procedure in a suit for reco- 
very of possession on allegation of illegal 
dispossession pointed out. Where defendant 
establishes title as landlord, defendant cannot 
in a Civil Court succeed ou tho title of an 
under tenant. KUBEEROODDEEN AHMED v. 
NYAN BIBEE, 8 W.R. 354. 

(27) — Suit to recover landed property in pos- 
session of defendant— Possession ivithxn twelve 
years before suit and title to possession. — Where 
a plaintiff broughG a suit in 1856 to recover 
landed property whioh was in the possession of 
the defendant siuce ) 845 and at the time of 
the institution of the 3uit; held that, bofore 
the plaintiff ooulu reoover, he mu9t prove, first, 
possession within 12 years before suit; and 
secondly, title to possession. BEER CHUN t - 

der Jobra.t v. The Deputy Collector 
OF BHULLOOah, 13 W.R P.C, 23. 

C 11—45 
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(28) — Suit for possession— Question cf title.— 

lu a suit to recover possession of land that had 
heen entered upon under a le^.se, the Court 
need not go into plaintiff’s title, until there are 
found grounds for believing that defendant’s 
case is a good odc. DABJEE 8AHOO v. SHAIKH 
TUMEEZOODDEEN, 10 W.R. 102. 

(29 ) — Illegal dispossession- Suit for posscssicn 

, • * n a 6uit 10 reoovec P ^session, where 
plain ,ff proves possession, and dispossession, the 

onws hes in the first instance on the defendant. 

BX i L «r UB Gossain v - KlSHEN GOBIND 
GOSSAIN, 9 W.R. 71. W..HU.LR. 138.] 

(30) - Suit for possession — Oaus of proof. — 
here A brings a suig to leoover possession of 

land for which he had obtained a decree in a 
uit wnh C. out of whioh he had been illegally 
dispossessed 1 by B, held that, the dispossession 

being proved, the onus lay in the first instance 
on B of proving h.s title, and that the mere faot 
,.at the land was indention with that decreed 
to A in his smt with C could not entitle him 

(AMo a deoreo ra his suit with E. JADUBNATH 

v. Ram Soondar Surmah, 7 W.R. 174, 

(31) Suit in ejectment— Burden of proof , — 

° u,t b / to reoover real estate in the posses- 
sion of B, and of his predecessors, whose title 
baa been unohalleuged for forty-four years on 
the ground that the estate was mortgaged only by 
As ancestors, and that B, and those claiming 
under him, were only usufructuary mortgagees 
in possession. Held, that the onws probandi was 
on A, who could only suooeed by the strength 
of bis own title, and not by reason of the weak- 
ness of B a title. If a party put in evidenoe, in 
support of his title, documents proved to be 
forged, but the other evideuce adduced by him 
is not impeached, the Court, in rejecting the 
forged documents, will take the unimpeaohed 
evidence into consideration and, if satisfied 
adjudicate thereoD. SEVVAJI Vijaya Raghu 
NADHA VALOJI KR1STNAN GOPALAR y 

Chinna Nayana Chetti, 10 M.I.A. 151. 

m-Possession under s 15. Act XIV cf 1859 
— Suit for possession— Onus of proof —Where a 
person obtained possession under an order 
parsed in accordnooe with the provision of 
8. 15, Act XIV of 1859, and aomher person 
sues to recover plosion of the suit-land from 
him, held, toat it is for the plaintiff to prove 
every tbmg and that tbe possession of the defend- 
ant cannot be disturbed, unless the plaintiff 
gives proof of a better ti.Ie. MOULVIE 

Maenooddeen V. Greesh Chunder ROY 
Chowdhry, 7 W.R. 230. 

' 3 ) Illegal ejectment — Suit for poss c ssion — • 
Remedy -S 15. Act XIV of 1859 -Possessory 
suit-Proof of tit'e. -Whether the plaintiff 
seeks to recover possession simply ou the ground 
of illegal ejectment, his remedy is to bring 
a possessory suit under s. 15. Act XIV of 
1869 ; otherwise he must show some title to 
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re-enter and that the landlord ejeoted him 
without having any right to do so. NUND 
KISHORE LALIi v. SHEO DYAL OOPADHYA, 

11 W.R. 168. 

(34) — Possessory suit — S. 15, Act XIV of 
1859, failure to recover possession in action 
under —Plea of purchase f-om plaintiff's father 
— Onus. — In a suit to recover possession of 
land of wbioh, plaintiff had failed to recover 
possession in an action under Act XIV of 1859. 
s. 15, defendant pleading acquisition by pur- 
chase from plaintiff’s father, held that the 
onus lay on the plaintiff to prove his title and 
not on the defendant to show that the land in 
dispute was within the conveyances filed by 
him. JOKEE MEAH V. JOOGUL KISHORE 
BURMaH, 20 W.R. 414. 

( 35 ) — Agreement to abide by result of one 
suit — Suits to be analogous. — Where parties to 
other suits agree to abide by the result of the 
deoision in one, suits should be analogous, 
so that one deoision might decide all the ques- 
tions at issue. LUCHMAN PRITHEE MUNDUL 
V. KOOER SREE NUNDUN 8INGH, 23 W.R. 
383. 

(36) — Onus — Possession — Heir-at-law. — 
Whore a defendant in possession of certain 
property resists a suit for possession thereof, 
brought by pxrties who have proved themselves 
to be the nearest heirs of the last full owner, 
the onus is on the defendant to provo bis title, 
RAMPROTAB MISSER v. ABHILAK MlSSER, 

3 C.L.R. 170. (3 B.L.R. A.CJ. 145, 13 B.L.R. 
427, F.) 

(37) — Suit by plaintiff for possession as heir 
of his father — Defendant alleg d the plaintiffs 
to have b*-en adopted by another — Admission 
by plaintiff of his having been so adopted — 
Nature of such admissions — Estoppel. — M and 
his transferees brought to suits for possession 
of property left by oue P. the natural father of 
M. The defeuce was that the plaintiff could 
not inherit, inasmuch as he was adopted by K. 
The defendant filed sevoral documents, iu 
whioh the adoption was admitted by M him- 
self. Held, that tbo burden of proving that 
the adoption relied upon took place, rested on 
the defendant. But that burdiMi was, prima 
facie, shifted by her proving his solomn state- 
ments under hand and seal that it did take 
place. The defendant not being a party to 
those documents, tbo said statements did not 
amount to estoppel, but the party making the 
statements could rebut the presumption that 
they wore true. Tbo express admissious of a 
party to a suit, or admissions implied Irom his 
conduct, or evidence, and strong evideuoe 
against him ; but bo could show that those 
admissions were mistaken or not true. RANI 
OHUNDRA KUNWAR v. NaRPET SINGH, 4 A. 

L J. 102, P.C =11 C.W.N. 321 = 8 C.L J. 118 = 
17M.L J. 103 = 2 M.L.T, 109 = 9 Bora L R. 267. 
-29 A. 184. 

(38) — Possession of property — Owner — Mort- 
gagee— Burden of proof . — Where a person is 
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shown to be in possession of property, not as* 
owner of the full proprietary right, but as 
mortgagee, the burden of proof of qualified 
ownership lies on the party asserting it. Buoh 
a oase falls within the soope of s. 110, Aot I of 
1872. 8HEORUTTUN GlR v, DOORGA, 6 N' 
W.P, 36. [P., 11 A. 438.] 

(39) — Suit for redemption by mortgagee 
against sub -mortgagee— Latter setting up sale 
of rights — Unregistered deed — Possession — 
Onus. — Title may be presumed from lawful 
possession, until want of title or better title is 
established. Where a dispute is between a 
mortgagee and a person deriving his rights from 
that mortgagee, the point at issue is the owner- 
ship of the mortgage made by the proprietor. 
Though the plaintiff may not set up a complete 
title to the ownership of the land, he is, there- 
fore, not necessarily in the position of a man 
who has pleaded a limited title and so bound 
to prove it. JODH SINGH v. SUND.AR 8INGH, 

122 P.R. 1882. [R., 74 P. R. 1883, 126 P, R. 

1984 ] 

(40) — Proprietors — Claim for possession— • 
Defence of limited title evidenced by unrtgister- 
od deed. — Suit by a proprietor for possession of 
lands against persons whom they alleged to be 
their tenants. Though admitting the plaintiff’s 
proprietary right, the defendants sot up a mort- 
gage right, which, however, could not be 
proved as the deed evidencing the right was 
unregistered. The plaintiff was held entitled 
to a deoree. Saavan SINGH v. LEHNA SINGH, 

123 P R. 1882. (58 P.R. 1877, 84 P.R. 

1877, F.) 

(41) — Suit for possession— Allegation by 
defendant ol benami purchase for him by pla n- 
tiff — Onus of proof. — Whore, in a suit for 
r^ouvory of possession on the grouud ol dispos- 
session, tbo defendant allegod that the lands 

: were purchased lenami for him, by the plain- 
tiff, held, theonj/^' of making out a prana facie 
oase lav on the plaintiff under s. 110, Evidence 
Aot. HURJ RAM v Raj Coomar Opadhya, 

8 C. 759. 

. (42) — Benami transaction — Onu9. — A person, 

alleging that a sale is not what it purports iff 
bn on tho face of it , is bound to prove bis alleg- 
ation. Karim ud din v. hardhyan Singh, 
43 P.R. 1882. See also. MUSSAMMAT FaZUL- 
un nissa v. Hardhyan aiNGH, 43 P R. 1882, 
note. [R., 37 P.R. 1909.] 

I (43) — Suit to recover possession of property 

— Title — Burden of pi oof . — No person can set 
i up bis own fraud. Where the plaintiff sued to 
recover possession of oerlaiu property, wbioh 
i she claimed by inheritance from her father, on 
proof that she bad boeu dispossessed by a tenfl- 
mid ir, in whoso favour a formal conveyance bad 
been exocuted by her father, held, that plain* 
tiff’s prior continuous and peaceful possession 
would completely answer tho presumption 
arising from the defendant’s reoent and un* 
explained possession, and would shift baok upo&' 
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him the onus of proving that he had acquired 
the property by a good title from the plaintiff 
or her father. MAHESH CHANDRA BANDO- 
PADHYA V. 8RIMATI BARADA DEB!, 2 B.L R. 
A.C. 273-= 11 W.R. 183. [R., 11 C.L.R. 133.] 

. ( 44 )— Suit for title-deeds— Plea of beneficial 

interest tn properly — Onue of proof .— In a suit 

for title-deeds, where beneficial interest is 

pleaded in the property purchased in plaintiff’s 

name, held that, if the plaintiff oould show 

that he had held possession from the time of 

the purchase to the institution of the suit, the 

defendant must prove that she had herself 

purchased the property ; else, the burden would 

lie on the plaintifi to prove that the property 

was purchased from his own funds. NlLMONEE 

BANER jee v. SURBO MUNGULA DEBIA, 
2 W,R, 31, 


(45)— Suit for possession of immoveable pro- 
perty— Advene possession — Burden of proof.— 
8uit lor possession of plaintifi’s share of certain 
immoveable property left by his paternal grand- 
father. The plaintifi’s right of inheritance 
under his personal law having been lost (his 
father having predeceased his grandfather), a 
testamentary document under which his title, 
together with the defendants, originated some 
twenty-eight years before suit was set up by him, 
Held that he was bound to prove that his claim 
was within time. DIN MUHAMMAD v. Meer 
BAKHSH, 30 P.R 1902. 

(46j — Suit by purchaser at Court Sale- 
Defendant’s plea of purchase under unregistered 
sale from judgment- debtor— Onus of proof — 
Adverse possession.— Plaintiff, purchaser at a 
Court sale, of the judgment-debtor’s interest, 
sought to eject the defendant, who pleaded 
possession under an unregistered sale by the 
judgment-debtor. Held that, as the defendant 
bad admitted that he derived his title from the 
judgment-debtor, the burden of proving a valid 
sale by the latter iay upon the defendant and 
that he had failed to prove suoh a sale, the sale- j 
deed to him being inadmissible as unregistered, 
and oral evidence being inadmissible in its 
place. Though, however, the defendant could 
not establish a title by purchase, it was compe- 
tent to him to prove a title without the aid of 
his deed of sale, as a title founded on adverse i 
possession for twelve years. SAMBIIUBHAI 
KARSANDAS V. SHIVLALDAS 8ADASHIVDAS i 
DESAI. 4 B. 89. [Appr., 4 B. 126, F.B.; 22., 6 B. 
168. F.B., 9 B. 137; R., 12 B. 569, 11 A. 438, 

16 B. 722, 27 B. 452 = 5 Bom. L. R. 144 ; D., 

18 B. 332.] 

(47) — Unregistered sale — Possession under — 
Onus. — An unregistered deed of sale under 
which a porson is in possession, would prima 
facie be evidence that he held as owner. The 
burden lies upon him, who olaims under a re- 
gistered sale, to show that the former is not the 
owner. IMAM BUKHSH v. POKHAR, 26 P.R. 
1882. (102 P.R. 1879. F.) [22., 126 P.R. 

1884 ; J}., 2 P.R. 1885.] 


Burden of proof— oontinued. 

2B.— Po.ieulon and proof of title-confd. 

W)- Attachment in execution— Dower— Bur- 
den of proof.— In a suit foe the sale of property 
in saoiBfaoMon of a deoree, where the judgment 
debtor made it over to his wife in lieu of dower 
aod she transferred it to defendant. Held that 
the onus was on the plaintiff. LYAKUT ALI 

v. The Court of Wards, 10 W.R. 428. 

M)- Judgment- creditor getting partial pos- 
session without judgment-debtor's opposition— 

?emai f / r00f lnabilit V 10 sec ^e possession of 
«»na»uder.— Where a judgment. creditor ad- 

possession of a portion of 
be land without oppositiou from the judgment- 
debtor. he 0 „ a s lies on him to show that he 
was unable to obtain possession of the remain- 
der. AMJATT ALI v. AZHUR ALI, 21 W.R. 

[50) — Boundary suit - Relation of Govern 
ment- Government title of prescription of sixty 
lears—Tbe relation of Government n reS 

and tens IT?'*™ P ‘ r « u ™ h >' « K 
with SSe 8U J‘ res P ect * r, 8 boundaries 

* B . teDa ° fe ^nd another in possession of 

,18 suoh, that the tenant cannot take 
advantage of the Government title of presonp. 

TEBto/Z Gunga Gobind Mondul 
V. 1HL COLLECTOR OF THE TWENTY FOUR 

Pergunnahs, 7 W.R. 21.P.C, =11 MJLA.34jf 

(51) *-Pcasessio>;, suit to recover— Riaht of 
occ«paf ion -Miras land-R egu i ltion xvn J f 

s- 7, els. 1 & 2 -Bombay Act I of 

1857> the Phinliff passed a 

abaDd0neCl S * 

I^nd i S °“ at ' Qued possession of his 

from 1864 tilM 872 r GoverDai6nt assessment 
m iboa till 1872. In a suit by the plaintiff 

to recover possession of the land, he alleged in 

the plaint that be had taken the defendants as 

IZnT m the ®? I * ivation 01 the land, and had 
been ^possessed by them, but the suit was 

dismissed by the Courts below. The lower 
appellate Court based its decision on the 
pound that,- as the plaintiff failed to prove tbe 
fact of his alleged partnership with the defend- 
ants, he could not suoceed, though the Court 
ound m the plaintifi 1 , favour the other facts 
stated above. Held, in epeoial appeal, that as 
the suit was one to establish title and recover 

f P o3 9, a°nd H the Judg6 9h ° U,d ’ the C f act s 

U r 8 d 27 aD i ha r g t0 Re ^ ulation XVII 

jLi 82 ?* 0l8> 1 and 2 . and Bombay Aot I of 
1865, have required the defendants to prove 

n? a nHff* ,mt °u b0ld P° sses9ion against the 
p aintiff s right of occuoation. TRIMBACK 

^ M U 89.f ANA BH4TAHI -‘« B.H.C.144, [£, 

(52) Ejectment —Possession — Onus— Ten- 
an . s Z 30 ® . 3D possession and paying rent can 
on y be ejected in a suit in a Revenue Court 
py a person entitled to reoeive rent. Where, 
in a suit for ejectment and possession, the 
defendant admits that the tenure of certain 
ands formerly held by him has passed to 
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Burden of proof— continued. 

28. — Poisesiion and proof of title contd , 

plaintiff, but that the lands in dispute do not 
form part of the tenure and are held by him- 
self, under another title, held that it lay with 
the plaintiff to prove his case. The faot ot 
the matter being peouliarly within the know- 
ledge of the defendant did not vary the rule ot 
law in reapeot to proof, and shift the onus on 
to the defendant GRIDHAR HARI v. KALI 
KANT ROY CHOWDHRY. 3 B.L R. A.C. lbl. 

( 53 ) — q u h for possession, nature of grant, 
evidence of- Onus probandi.— Where, in a 
suit to reoover possessiou of a mouzi, granted 
by the plaintiff’s ancestor to the defendant s 
ancestor as a jagir . on the allegation that it 
was an ordinary servioe iagir, the plainOH 
filed a kabuhat executed by the de endant s 
ancestor, which went to support the plain- 
tiff’s allegation, and the defendant neither 
filed the auladad s annad in support of his alleg- 
ation regarding the nature of the grant, nor 
accounted for its non-production, held the 
plaintiff was ontitled to a decree. THAKaR 

Doyal v. Ram Narain Singh, 8 C. 875. 

(54) — Possessory suit— Jageer tenure Bur- 

den of vro vinq qr ant -Secondary evidence of 
pottah granting Jaghir. — In a suit to reoover 
possession of certain lands upon the ground 
that they were granted as a jaghir tenure by 
plaintiff’s ancestor to one P and his lineal 
descendants, and that such descendant, had 
failed: Held that it was necessary (or 

plaintiff to prove the grant alleged in his 
plaint, without whioh uo cause of aotion 
would’ have beru shown ; and, as the tonuro 
was created in the usual and proper manner, 

i e., by pottah and kibuliat, the latter 
would be in possession of plaintiff’s ancestors. 
As this was not produoed no secondary evi- 
dence given of it, and no foundation laid for 
giving such evidence, it was unnecessary to 
go further into plaintiff’s case. MAHARAJAH 
JUGGERNATH SAHEE V. MUSSUMUT AHLAD 

KOWUR, 19 W.R. 140. [D., 8 G. 375J. 

(55 ) — Possessory suit — Allegation of manage- 
ment by defendant -Denial of management— 
Plea of title by purchase— Proof of thirty year's 
possessiou — Onus of proof ■ — In a suit for posses- 
sion under the allegation that the property in 
dispute was under the management of the de- 
fendant, who denied management, and sot up a 
title by purchase and proved a possession for 
more than thirty years, held that the plaintiff 
was bound to prove a possession for his benefit 
Baboo Kirat Singh v. ram Doss, W.R. F, 

B. 8. 

( 55 )— Suit for share of property on ground 
of joint living— Burden of proof —In a suit for 
a share of property which plaintiff claims to 
hold through another with whom be lived joint- 
ly, the burden of proving that the other had 
been in possession within twelve years prior to 
the institution of the suit lay on the plaintiff. 

juggrur Nath Surma Mojoomdar v. 
radha Nath surma Mojoomdar, 24 W.R. 

241 . 


Burden of proof — continued. 

28. — Poaieuion and proof of till© contd, 

( 57 j — Suit by donee for possession from defen- 
dant alleged to be in temporary possession- Proof 
of donors' title, if necessary— Permissive- occu- 
pancy— Remand.— A. donee, under a deed of gift. 
Drought a suit to reoover a piece of land whioh 
he alleged, his donors had given for a temporary 
purpose to the defendant in possession six years 
before and the Munsif found that it was so, 
and allowed the claim. But the District Judge, 
in appeal, considering that the plaintiff had 
failed to prove his donors’ title to the land, 
reversed the Munsif’e decree. Held that the 
Judge was in error in requiring the plaintiff to 
establish the title of the donors, without inquir- 
ing whether the defendant had obtained posses- 
siou merely by their permission ; and that the 
suit must be remanded for a fiuding by the 
District Judge on the point. SAKALCHAND 
SAVICHAND v. DAYABUAI ICHHAND, 4 BiH. 

C.A C. 70. [R., 2 B. 299.] 

(58) — Forest Act ( Madras Act V of IS82 1— 
Bur ucn of proof — Limitation Act, sell. II, nrf. 
1-iQ , — Grauting that it is inoumoent on a 
olaimant to certain laud taken up by Govern- 
ment as forest reserve, in the first instance, 
under ss. 4 to 10 ol the Forest Aot, to prove 
eomo prima faice ground of ownership before 
Government oan bo called upon to disprove 
his title or prove its own, the enus is oertaiuly 
shifted when iho olaimant starts with an ad- 
mitted possession and oujoyincnt of thirty years, 
Tae Gjvernment cannot compel the olaimant 
to prove sixty years’ possessiou, but must show 
a subsisting title of its own, aud the presump- 
tion in favour ol Governmeut is only as regards 
unoccupied land. THE SECRETARY OB STATE 

for India v. Kota Bapanamma Garu, 19 
M. 163, [R., 13P.L.R. 1903.] 

( 59 ) — Forest Act [Madras Act V of 1882), s. 6 

—Burden of proof— Presumption of title— Long 
possession — Certain land was constituted a 
reserved forest under the Madras Forest Act, 
1882. A person alleging that the jenm title 
was vested in his family, claimed the ownership. 
His olaim was contested by the Government, on 
the ground that the land belonged to another 
family and esoheated to Government. It 
i appeared that the claimant’s family was in 
, possession for at loast sixty years, though he 
1 was out of possession for six years prior to the 
notification. The escheat set up was uot proved. 
U oder these oiroumstanoes, the olaim set up was 
allowed. Observations ou the burden of proof 
and on the presumptiou ot title arising out of 
possession. SECRETARY OF STATE FOR 
INDIA v. BAUOTTI HAJI, 15 M. 315 = 2 M.L.J. 

158. 

( 60 )— Act IV of 1810, s. 3 -Suit for posses • 

, sion of land atta.hed under sect ion— Burden of 
p roo f , — In a suit for possessiou of laud attached 
under s. 8, Aci IV of 1840, by a Magis- 
trate, the burden ot pro^f was hold to lie on the 

plaintiff. MAHARAJAH MAHESHUR SINGH V. 

' baboo Ramaput Singh, W.R. F.B. 7“1 
i lnd. Jur. O.S. 33. 
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Burden of proof— oontinued. 

28.— Possession aod proof of title — zontd. 

(61) — Bengal Act IV of 1840, award under 
— Title , proof of. — The plaintiff averring the 
defendant to be a trespasser, notwithstanding 
an Aon IV award passed in his favour, may 
be called on by the plaintiff to prove his 
right and title to land ; and, unless the 
defendant can establish that he holds the 
land in lease or in any other tenant right, 
the plaintiff is justified iu regarding him 
as a trespasser aua turning him out. BYDO- 
NAUTH BORBHON V. KENOORAM HOLDAR. 1 
W.R. 210. 

(62) — Possessory suit for land in another's 
occupation wider Act IV award— Plaintiff ac- 
knowledged lobe owner— Plea of hereditary right 
to land - Burden cf proof.— In a suit by an owner 
a lakherajdar, to obtain possession of land be- 
longing to a temple in the occupancy of another 
under an Act IV award, where the defendant 
olaimed the land as sevait, held that the 
lakherajdar being the acknowledged owner of 
the laud, the onus of proving a right to the 
possession thereof lay on the party olaiming 
such right, MOOROLEE DHUR PANDAH v. 

Muthooranund doss, 2 W.R. 152. 

(63) Purchaser ousted from p^ss.^ssion by 
alleged donees— Award of Criminal Court- 
Burden of proof on dispossessors suing out their 
claim. — A, being in possession of lands, as pur- 
chaser, under deeds of sale from B the person 
last seized, was foroibly ousted from possession 
by C and D who set up a title to the lands, 
under an alleged deed of gilt from B. A made a 
complaint to Foujdarry (Criminal) Court, and, 
under an order of that Court, was again put 
into possession ; C and D being directed to i 
institute a suit in the Civii Court, to establish 
their olaim, wbioh they aooordingly did, 
relying upon their title, and impeaching the 
deeds of sale. In such circumstances, held by 
he Judicial Committee, reversing the decree of 
the Sudder Dewanny Adawlet of Bengal, (with- 
out prejudice, however, to any question which 
might arise between A and any other party 
claiming under B), that it was inoumbent on 
C and D to prove their right to the lands 
claimed, before they could put A to proof of his 
title. Ram RUTTON RaE v. FURROK-OON- 

nissa Begum, 4 M I A. 233. j 

(64) — Suit for possession of house with arrears 
of rent— Plea of sale under kobala — Burden of i 
proving transfer. — In a suit to recover posses- I 
8icn 01 a house with arrears of rent, where i 
defendants plead that plaintiff had sold his ; 
rights by a hobala, the exeoutiou of whioh is 
admitted, it was held that the burden of prov- 
ing tbe genuineness of the transfer lay on the j 
defendant, as the plaintiff was found to be all 
along in possession by realisation of the rent. 
AJOODHIA SAHOO V. BlSSEN LaLB, 24 W.R. 
212 . 

(65) — Suit against purchaser in possession for 
more than twenty-five years — Onus of proof . — 

In a suit against a purchaser in possession more 
than 25 years on tbe ground of having aoquired 


1 Burden of proof— oontinued. 

28.— Poisesiion and proof of title— contd. 

the property in the exercise of the plaintiff’s 
zemindari right upon the relinquishment or 
abandonment of the property, tne onus was 
held to lie on the plaintiff. MADHUB CHUN- 

derGhose v. Nilkant Shaha Roy, 2 W.R. 

41. 

(66) — Suit between zemindars as to salt lands 
relinquished by Government — Possessory award. 
— In ,* suit between zemindars as to salt lands 
relinquished by Government where one is in 

' possession under a possessory award of the 
Criminal Authorities, the onus wa3 held to lie 
on the plaintiff to show that the lands belonged 
to his zemindari. RAJAH LUCHMUN PERSHAD 

v. The Maharanee of Burdwan, 17 W.R. 

181. 

I 

(67) — Lessee's right to make contract detri • 
i mental to lessor's interests — Suit for title against 

party in j)os session under Criminal Court award 
S. 530, Act X of 1872. — A lessee has no right 
to make any oontraot detrimental to his 
1 lessor’s interest, which is to take effeot after 
determination of his lease. In a suit for esta- 
blishment of title against parties in possession 
under award of Criminal Court under Act X 
of 1872, s. 530, the onus is on the plaintiff. 

Baboo Huri Ram v. Bhikaree Roy, 25 
W.R. 20. [F., 9 C.L.R. 305.] 

( 68 ) — Party in possession of alluvial accretion 
under Magistrate's award— Burden of proof . — 
Where one party is in possession of alluvial 
aooretion under a Magistrate’s order, the onus 
of proof lies on the other party who sued for a 
declaration of right to and for possession of 
various titles in suoh aoorelions, failing to 
sustain whioh either has no case. HURRO 
SOONDUREE v. SONATON DASS, 25 W.R. 464. 

(69) — Suit for possession — Defendant in pos- 
sessitn under order under 3. 145, Crim. Pro. 
Code — Appeal. — Where the plaintiff sued for 
possession of laud, of whioh the defendant was, 
by an order under s. 145, in possession, and has 
made good his title before such Court, on 
appeal, it is for the appellant (the defendant) to 
show that the judgment of suoh Court is wrong. 

It is not enough for him to show that the 
plaintiff’s title is not free from doubt, but he 
must give some acceptable explanation of the 
oiroumstanoes whioh led the Court below to 
its conclusion. DlNOMONI CHOWDHRANI v. 
BROJO MOHINI CHOWDHRANI. 29 C. 187, P.C. 

= 29 I. A. 24 = 6 C.W.N. 386 = 12 M.L.J. 83 = 4 
Bora. L.R. 187 = 8 Sar 224. (19 C. 660, F.) 

(70) — Suit for possessiou after order under 
Bengal Act, VII of 1876. — In a suit for posses- 
sion by a person, who has been deolared to be 
out of possession under the Bengal Land Reg- 
istration Aot, the plaintiff must make out a 
prima facie ease. MUDUN MOHAN PODDAR 
V. BHOGGOMANTO PODDAR, 8 C. 923. 

(71) — Evidence Act, s. 110 — Possession — 
Proof of title, — -In a suit to prevent the defend- 
ants from obstructing tbe plaintiff in his en- 
joyment of the fruits of oertain trees, whioh he 
olaimed as heir 0! a person who purohased that 
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28.— Possession and proof of title— contd, 

right, the defendants denied the eristenoe of 
the right, and alleged possession and enjoyment 
in themselves, Held, that the District Judge, 
in appeal, having found the possession and en- 
joyment to be in the defendants, was right in 
throwing upon the plaintiff the burden of pro- 
ving his title to the trees or their produce- Rule 
of evidence with reference to anoient doouments 
stated. LALDAS RaMDAS V. KASHIRAM, 

4 B H.G.A.C. 60. 


(72) — Evidence Act, s. 110, — The Evidence 
Act, s. 110, plainly lays down that the burden 
of proof lies on the party who is out of posses- 
sion. NGA KYAW ZAN V. NGA 8HAWE ZAN, 
L.B.R. 1872-1892, 102. [Bxpl , L.B.R. 1893, 
— 1900. 461, L.B.R. 1872—1892, 482 ; F., L. 
B.R. 1872—1892, 642, R. t L.B.R. 1893- 

1900, 85.] 


(73) Suit for possession — Defendant setting 
up title under unregistered sale — S. 110 Evi- 
dence Act — Onus. — Buit for possession of a cer- 
tain land. Thefdefendant in possession is shown 
to have acquired title by purchase under an 
unregistered sale-deed. The onus of proving 
that he is not the owner will, however, lie under 
s. 110, I.E.A. on the plaintiff. Pir BAKSH v. 
Jhanda MAL , 157 P R. 1882 (102 P.R. 1879 
121 P.R. 1882 R.) [F.; 2 P.R. 1885.] 


(74) Possession — Presumption -Onus of pro- 
ving that person in possession is not owner — 
Ss. 109, 110 and 111, I.E.A, — The burden ol 
showing that the defendant, who was admittedly 
in peaoeablo possession of a certain land for seve- 
ral years, was not the owner under s. 110, 
I.E. Aot, lies on him who alleges that he was not 
the owner. But one presumption may be mot 
by another. The Court may also under s. 114, 
presume if it thought it wa9 probable, under 
the partioular cirourastanoes of any case and 
the common course of events, that a plaintiff’s 
title, the oristenoe of whioh is admitted until a 
certain date, continued in existence and might 
then put the defendant, though in possession, to 
the proof of his having acquired a valid title. 

hassan V. Faz\l Wahid. 121 P.R. 1882. (102 

P,W.R. 1879. R.) [R., 157 P.R. 1882, 74 P.R. 
1883, 126 P.R. 1884 ; F. t 2 P.R 1885.] 

(75) — S. 230 , Act VTII of 1S59— Decree- 
holder s right to dispossess contested - Regular 
suit unnecessary -Onus on applicant under 

section. In the oa^e of an apphoant who 
under s 230. Act VIII of 1859, contests a 
deoreo holder s right to dispossess him. without 
having to institute a separate suit, the burden 
of proving his case lies on the applicant 

Mahomed ausur v. Prokash Chunder 

SHAH, 8 W.R. 8. 


176) — Suit for possession— Ejectment ami 

forcible dispossession - Upper Burma Land and 
Revenue Regulation {111 of 1889), s. 23— Waste 
land -Burden of proof,—' Where, in proof of 
tenanoy, a demand of rent and a promise to 
pay it is alleged, very striot proof should be 


Burden of proof— continued. 

28.— Possession and proof of title— contd, 

given in support of it. The lower Courts 
should carefully notioe and examine discre- 
pancies and inconsistencies in evidence them- 
selves, without passing them over and should 
not leave the task to be performed by the High 
Court. Claims to waste lands, surrounding or 
adjoining cultivated fields irrigated from tanks 
and ohannels belonging to private persons, 
should be treated as claims to bobo'ming and 
not to 8tate lands. MA Yan v. MAUNG 
Kin U, U.B.R- 1892-1895, Yol. II, 224. 
[R., U.B.R 1897 —1901, Vol. II, 360.] 

177) — Dispossession of one share -holder —Act 
VIII of 1859, s. 230, claim under —Burden of 

proof. — Where, on the dispossession of one 
share holder by another of a oertain jalkar in 
exeoution of his decree, the dispossessed share- 
holder sued under s. 230. Aot VIII of 1959, to 
recover possession of the same, alleging that 
the jalkar was left ijmali, and thedeoreo-holder 
set up that the jalkar had been formed after 
the partition, and by diluvion of one of his 
own villages, held that the burden lay on the 
olaimant to prove his case. UDAI TARA CHOW- 
DRAIN v. KAJA ABDUL GaNI. 8 B L R. App. 
90. (6 W.R. 41, W.R. 1864, 267, R.) 

(78) — Suit for possession of julkur— Onus.— 
In a suit to recover possession, as part of plain- 
tiff’s share of a porgunnah. of oertain fisheries 
alleged to be part of a julkur mohal left by 
partition in the joint possession of all the 
shareholders, held that the plaintiff must start 
her case by proving that the fisheries formed a 
portion of the julkur mehal hold ijmileo by the 
parties and that it was epooially necessary for 
her to establish bona fide possession. WOODOY 

Tara Chowdhrain v. Khajah abdool 
Gunee. 12 W.R. 16. 

(79) — Attachment and sale of property in exe- 
cution — Suit by claimant in possession to estab- 
lish title— Civ, Pro. Code ( Act VII of 1359), 
ss. 230, 246— Onus of proof on purchaser. — In 
this case, the olaimant olaimod that the 
attached property was his and that he was iu 
possession of it when it was attached. His 
claim was rejected. In tho suit that followed 
to establish his right, ho proved his possession 
but failed to prove tho title alleged by him. 
The Full Bonoh held that suoh possession 
having beon proved, it lay upon the defendant 
to prove a title to the property in himself, 
or in the judgmont-debtor. and in the abseuoe 
of suoh proof, the plaintiff (olaimant) was en- 
titled to a dooree declaratory of his right to the 
property as against the defendant. Whore a 
person in possession of property, whioh is 
nttaohed and sold as that of another, institutes 
a regular suit to establish his title, his posses- 
sion in itself affords ground for an assertion of 
full proprietorship for the purposes of the suit, 
exoept so far as the right vested in the judg- 
ment debtor can be showu affirmatively to 
contract or qualify it. So also, whore a dis- 
possessed party prooeeds, under a. 238 of Aot 
VIII of 1859, to vindicate the possession of 
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28.— Possession and proof of title— contd. 

which he has been deprived, although be may, 
at his option, give evidenoe of his title, be is 
not bound to do so, but may rest his right to 
recover on his possession, and oast upon the 
decree-holder the burden of proof of title, i e., 
bis right to disposses the apDlioant. PEMRAJ 
BHAVANIRvM v.NARAYAN Shivaram Khisti 
6 B. 213, F.B. [Diss., 17 C. 256; F. t 1 Bom. 
L.R. 45; Appr., 1 8. L.R. 107; R., 8 B. 371, 
1 C.P.L.R. 3, 13 A. 537 = 11 A.W.N. 196, 16 B. 
722i 7 C.P.L.R. 3, L.B R. 1893 — 1900, 32, 20 
B. 270. U.B.R. 1892 — 1896. 619; R., 12 C.P. 
L.R. 59, 2 O.C, 3. U.B.R. 1897—1901. 270, 2 
Bora. L.R. 628. 25 B. 287 = 2 Bom. L.R. 1121, 
3 Bom. L.R. 246, 78 P R. 1902 = 137 P.L R. 
1902, 2 L.B.R. 152. 5 Bom. L.R. 225. 3 L.B. 
R. 27, 9 Bom. L.R. 1801; R.. 10 Bom. L.R. 
571, 14 C.W.N. 141 = 2 Ind. Oas. 202. 

(80) — Suit for confirmation of possession — 
Lakheraj land — Admission of defendant — Oaus 
on whom lies ■ — In a suit for confirmation of pos- 
session brought by the plaintiff in ooDsequenoe 
of certain land withiu hi3 zemindari having 
been sold in execution of a decree as lakberaj 
land, the defendant admitted that the lands in 
suit were within the boundaries of the plaintiff’s 
zsmindari, Held that the onus lay on the 
plaintiff to prove his possession. BABOO FUR- 

Seedh Narain Singh v. bissessur dyal 
SINGH. 7 W.R. 148. 

(81) — Confirmation of title , suit for— Plain- 
tiffs assorting possession without prcof of title 
— Bona fide purchaser from ostensible owner— 
Onus probandi — Where a party asserting pos- 
session without evidence of title sues for con- 
firmation of title against a bona fide purchaser 
for valuable consideration without notioe from 
the party in whose name the property stood, 
the burden of proof first rests with the plaintiff 
to establish his own title before the defendant 
can be called upon to do so. LEKHRAJ ROY 
V. MUTTY MADHUB SEN. 14 R.W. 95. 

(82) — Claim as collateral heir — Onus pro- 
bandi — Court of first instance shifting the bur- 
den of proof . — The onus is on a plaintiff, wbo 
institutes a suit as a collateral heir, to prove 
his title as suoh by descent. Where a claim- 
ant brought a suit for possession by right of 
inheritance, against the alleged adopted son of 
the last male owner, alleging himself to be the 
heir and denying that an adoption, purporting 
to be made by the widow, had been duly 
authorised by the deceased, the procedure 
taken by the Court of first instance, in propos- 
ing to make the establishment of the plaintiff’s 
title depend upon the failure or success of the 
defendant in proving the adoption, was held to 
be an error. KALI KlSHORE DUTT GUPTA 
MOZUMDAR v. BHUSAN CHUNDER alias 
BEPIN CHUNDER DUTT GUPTA, 18 C .201 = 
17 I.A. 159, P.C. = 5 Sar. 607, 

(83) — Evidence Act, s. 110 — Ejectment- suit 
Long possession — Suit for possession — Allegation 
by defendant that pla intiff' s long possession was 
, only as tenant paying rent to him — Payment of 


Burden of proof — continued, 

28. — Possession and proof of title— contd. 

rent not proved— Presumption— Finding by 
Court that plaintiff's possessim was that of 
licensee— Court cannot set up case for parties . — 
It is usually for the plaintiff who seeks eject- 
ment to prove his title. But when possession 
for thirty or forty years is proved to have been 
peaoeably enjoyed, the person who has recently 
dispossessed such plaintiff has to meet the pre- 
sumption of law, that the plaintiff’s long pos- 
session indicates his ownership of the property, 
In an ejectment-suit, where the plaintiff had 
j proved long possession, and the defendant 
! alleged that plaintiff was in possession only as 
a tenant-at-will paying a oertain rent to him, 
but failed to prove such receipt of rent, the 
proper inferenoe to be drawn is that plaintiff’s 
■ long possession was adverse. In the former, 
j case, the finding by the lower Court that plain- 
; tiff’s long possession was only that of a licensee 
was held to be improper, for that would be 
setting up a oase for the defendant which he 
himself never set up. LaCHHO v. Har 8AHAI, 
12 A. 46 = A.W.N. 1888, 43. [Cons., U.B.R. 
1897-1901. Vol. II. Evidence, 110; R. t U.B. 
R. 1905, Evidenoe, 7.] 

(84) — Such suit by purchaser — Onus of proof 
i of exclusion from property within 12 years . — • 

In suoh a suit by the purchaser of a share in 
joint family property, the onus of proving that 
the exclusion, if any, of the vendor frem the 
property, took place within 12 years of the suit 
lies upon the purobaser. — Per Gaith, C, J. 

Ram Lakhi v. Durga Oharan. ll C. 680. 

(85) — Two lesses claiming under same zemin 
dar— Denial by zemindar — Onus of proof. — A 
and B claimed under leases from a zemindar, 
who supported the olaim of A and denied that of 
B. Held that B must prove his title. RAM 

; Dhyan Misser v. Mourakhun Roy, 6 W.R, 
155. 

(86) — Executor de son tort — Possession of 
some properties of the deceased debtor — Liability 
to prove extent cf property actually received , — 
W’here it was found that the defendants 
took possession of seme properties of a deoeased 
debtor, held that this was sufficient to throw 
upon them the burden of proving that they did 
not receive so muoh of the property of the 
deceased as would satisfy the debt. Held also 

j that the defendants were liable as executors 
de son tort. HAVA BHAYI v. LAKSMI DOSS 
Thoppain Sait. 6 M L T. 362. (3 M. 359, F.) 

See Burden Of Proof— Declaration 

I TITLE, 7 L P.R. 1866, 66 P.R. 1867. 

Suit for declaration of title by person whose 
objections to execution have been disallowed— 

I Burden of proof - See ClV. PRO. CODE, 190S, 
O. XXI, r. 63, A.W.N, 1903, 125 = 30 A. 321 = 

5 A.L.J. 601. 

See CIV. PRO. CODE. 1908, O. XXI, r. 63, 
L.B.R. 1893-1900, 333. 

Olaim to attached property — Fiotitioua 
sale — Possession at date of attachment — Se6 

Civ. Pro. Code, 1908, O. XXI, r. 63, 4 L.B, 
R. 228. 
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Burden of proof— continued, 

28, — Possession and p? oof of title— ccmdd. 

, E t 71? ENCE Act « 1872 * 8s - 91. 101, 102, 
?J0. L.B.R. 1872-1892, 183. 

Set Evidence act, 1872, s. no, L.B.R. 

In 1 *'* T^ 92, 474 ’ U - BR - 1892—1896, Vol. II, 
?r A V E,R * 1397 -1901, Vol. II. 416, 418, 421, 
U.B.R. 1902-1903, Vol II, Evidonoe 7. 

See Limitation act, 1908, art, 144. 27 

o D 13 ‘ P,C ‘ = 27 I. A. 136 = 4 C.W.N. 697 = 
2 Bom. L.R. 592. 

Mortgagee ousted by trespasser— Adverse 
possession by trespasser against mortgagee, 
w , good also as against mortgagor— Onus of 

Limitation act, 1908, art. 144, 

10 ts. 51. 

m-SlK: Redemption, L.B.R. 
Suit for possession— Defenoe of limitation 

“-P'laintiff to prove subsisting title— See POS- 

lqnfi ??r°o NERAL ' 3 A ' L J ‘ 567 = A. W.N. 
1906, 234 = ^8 A. 760. 

What plaintiff ha3 to prove in a suit whore 

Pn«^ e co 0880S6,UD lflpleaded h y dofendant-See 
E° 1906 SION ~ ADVEHSE PossessioN ' 7a P L. 

o. A p‘° * 3verso Possession among oo-sharora— 

P L.R 1906 SION_ADVERSE P0SSESSI0n . S9 

Joint famiiy property— Presumption in favour 
joint possession by mem bers— Exclusive 

flUmnUnn n 90me , members, effeot of, on pro- 
?oT f P n ° nUS of P roof 0° party setting up 

Possession-Evidence 

W = P J 1883 2 A 9 DTITLE> UB - m - N ° t0 
SION fl AMn S m, ESSI0N ~ EVIDENCE 0F POSSES- 

1883, 262. ' U B - M1 ' N0t ° l6 ' = P ' J - 

A W , N P usr SSI0N_8UIT F0R POSSESSION, 

14 WR - 41. 18 W.K. 161, 

ofa.26 ’ R ' ' 5 N-L R ’ 33 = 2 Ind ’ 

8uit for possession— Title.deoda in plaintifl’s 

name Onug at proof— See TITLE, 6 B.L R. 
144. 

— — 29 — Pre eruption. 

See Pre-emption. 

M Suit to establish pre-emptive right — 
Proof of preliminary ceremonies - Appellate 
Cow t— Questions oj fact — licasons, — In a suit to 
establish » right, ot pre-emption held that tho 
plaintiff was bound to prove the porformanoe of 
preliminary oorcmouios. It is not neoessary 
for a Judge iu every case to give his reasons in 
detail for agreeing with the lower Court on a 
question of fact, tho oase turning eutirely on 
the weight of ovidonco. 8YUD SHAH EKBAL 
Hossein v. BUNSEE SAHOO, 25 W.R. 12. 

(2) — Pre-emption — Allegation as to deed being 
ante-dated— Limitation Act , 1S59, s. I, el. I— 
Onus. — Whore A seeking to euforoo a right of 
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| Burden of proof— continued. 

: 29.— Pre- emption— continued. 

pre-emption alleges that B’s deed of purohase ie 
ante-dated, the onus of proof is on A, who, on 
failure, is barred by ol. 1, s. 1, ACT XIV of 
1859. KUMUR ALI v. AZMUT A LI. 8 W R 
383. 

(3)— Pre-emption under Mahomedan Law- 
Onus of proof. Where a party claiming a right 
of pre-emption impugns the correctness of the 
price stated in the deed of sale, the burden of 
proof is on him to show that the property had 
in fact been sold below the stated price 

Sheikh Mahomed noorul Hossein 

V. Sheikh Hyder Buksh, W.r. i864, 804 

[Con., 5 A. 184.] 

(4j— Pre-emption— Pre-emptor alleging that 
put chase-money is less — Burden o\ proof— 
Evidence Act, s.106. — Inaeuit for pre emption, 
where the pre-emptor olaims the property for a 
price less than that mentioned in the sale-deed, 
it prima facie lies upon him to prove that the 
property was sold for a smaller prioe. But 
very slight evidence ou bis part i 3 sufficient to 
shift the burden of proof upou the defendants 
(vendor and vendee) who must know tho real 
faots, arid who must be iu a better position to 
give ovidence relating to the aotual price 
O. 106, Evidence Act). BHAGWAN SINGH v. 
Mahabir Singh, 6 A. 184 = A. W.N. 1882, 218. 
(3 I. A. 85, Appli W.R. Jan- July, 1864, 304, 13 

W. R. 435, R.) [.F.,6 A. 344, 9 A. 225, 29 A. 618 
“ A. W.N. 1907, 202 = 4 A.L.J. 531; R., 11 A. 
438,6 0.0.327.] 

(5) — Pre emptor questioning correctness of 
price — Principle — Determination of amount 
payable by pre-emptor— Amount changing hands 
ns consideration, as to tho burden of proof 
where tho pre-emptor questions tho correctness 
of tho price entered in the sale deed the rule 
laid down in 5 A. 184 must bo lollowed. In 
determining the amount which a pre-emptor 
has to pay, tho Court is not called upou to 
assess tho amount which would bo a fair and 
rea?sonablo prieo for tho property, but to as- 
certain what amount actually changed hands as 
consideration for the sale. TAMAKKUL RaI v. 
Lachman RAI. 6 A. 344 = A. W.N. 1884, 110. 
Uppr., 14 A. 405, F.B. ; /?., 16 A. 651, 121 P. 
R. .1894 ; D., 11 A. 164.] 

(6) — Pre-emption — Fictitious nature of price 
in the sale need, extent of onus on plaintiff of 
proving. — In tho majority of cases the only 
prima facie evidence, whioh the plaintiff pre- 
emptor, alleging the price in the sale-deed to be 
fictitious, could produce, would be any admis- 
sion by tho vendor or the vendee of the ficti- 
tious nature of the price set forth, or more 
frequently, evidence showing that the market- 
value of the property was so muoh less than 
the alleged prioe, as would lead auy reasonable 
man to oomo to the conclusion that the alleged 
price was not the real prioe. Where the pre- 
emptor, has given such prima facie evidenoe, it 
then lies upon tho vendor and vendee, who set 
up tho prioe in the sale-deed as true and genu- 
in o, to give suoh an explanation by evidence as 
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Burden of proof— continued, 

29.— Pre-emption— concluded, 

will go to rebut the presumption raised by the 
plaintiff's evidence. In the present oase, the 
defendant having given no explanation at all of 
the circumstances under which ho was willing 
to give five times its market-value for the pro- 
perty, there was sufficient evidence before the 
Court upon whioh to find that the alleged 
contract price was a fictitious price and not a 
genuine one. SHEOPARGASH DUBE v. DHaN- 
BAJ DUBE. 9 A. 225 — A. W N. 1887, 39. (5 A. 
134. F.) [F., 29 A. 618 = A.W.N. 1907, 202 = 4 
A.L.J . 531 ; Ii. t 9 A. 471. J 

.. \D-~Su\t to enforce pre-emption after limita- 
tion- Knowledge of sale denied- -Right to compute 
under s. 9, Act XIV of 1859-R, oof required of 

plaintiff. In a suit to eoiorce the right oi 
pre emption brought alter the period oi limit- 
ation prescribed for such suits where the 
plaintiii alleges that he was not aware of the 
sale, and therefore claims to compute the 
period of limitation according to s. 9, aod 
XIV of 1859, held, that ihe plaiuoitl clearly had 
to prove one oabe set up by him, viz , that be 
was fraudulently kept out of all knowledge of 
the sale till the vendor applied to the Colleotor 
for mutation of names. NUTUN SINGH v. 

Mogdhun Singh, 22 W.r. 479. 


Burden of proof— oonfelnued. 

30. — Rent, Sale for arrears of — concld. 

under-tenure, under ss. 59 and 60 of the Bengal 
Bent Aot, to obtain possession of lands held by 
the defendant, on the ground that the holdings 
are incumbrances, whioh have acorued thoreon 
by an authorised aot of the previous holder of 
the under-tenure, the plaintiff must prove that 
the defendant’s holdings are such incum brauoes 
as oan be avoided by the plaintiff under s. 66 of 
the Rent Aot. GOBIND NATH SHAHA CHOW- 
DHURI v. FERSHADANGA CHOWDHURI, 18 C. 

r'n (9 ^' R ‘ U9 ’ A VP r '' 11 C.L.R. 476, Dist.) 
•Ton’i 16 C ' 555 ’ * R, » y 0LJ * 490 = 13 C.W.N, 

W ~~Suit against zemindar to reverse patni 

T e 7* i9 S 111 Non- service of notice — 

106 - Evidence Act -In a suit against a 
zemindar to reverse the sale of a putnee tenure 
held under Regulation VIII oi 1619 on the 
ground of non-service of notice, held that the 
defendant was bound, on the principle laid 
down in s. 106, Evidence Aot, to prove servioe. 

doorga Churn Surma Chowdhry v Syud 

NAJUMOODDEEN, 21 W.R. 397. 

31* Revenue, Sale for arrears of. 

See Revenue. 


Market Value— <See PRE-EMPTION— GENE- 
RAL, 6 O. O, 327. 

Pre-emption— Existence or non-existence of 
a custom— See PREEMPTION— CONSTRUC- 
TION OF W A JIB-UL- ARZ , 2 A.L.J. 6=A.VV. 
IS. 1905, 16. 

See pbe emption — Construction of 

WaJIB-UL-ABZ, A.W.N. 1882, 87. 

A resumed muafi- holder olaiming the right 
of pre emption as ou-sharer in a village within 
the terms oi the wajib-ul-arz relating to that 
village, must prove that she is a oo -sharer and 
oan exercise the privileges of a co-sharer— See 

Pre-emption— Loss of right to pre- 

EMPT BY WAIVER, ETC., 2 A.L.J. 145. 

Right to pre-emption based on custom— Who 
to prove discontinuance of suoh oustom — See 

Pre emption — right to pre-empt, a.w 

N. 1906, 174 = 3 A.L.-J. 561. 

See Pre-emption— Right to pre-empt. 

33 P.R. 1885, 16 A. 412 = A.W.N. 1894, 

134. 

See Pre-emption— Subjects of pre- 
emption, 83 P.R. 1901. 

% 

See Pre-emption— Miscellaneous, a. 

W.N. 1882, 16, 69 P.R. 1901, 5 A.L.J. 752, 

34 P.R. 1904. 

■ 30. — Rent, Sale for arrears of. 

See Rent. j 

See Sale— Sale for arrears of rent. 

(1 ) — Rent sale— Avoidance of under tenures 
— Onus of proof — Bengal Act VIII of 1869 , 
S3, 59, 60, 66- — In a suit by the purchaser of an 

C. 11—46 



See Sale— Sale for arrears of rev- 
enue AND CESS. 

(1) Act XI of 1859, s. 51, object of — Revenue 
arrears— Sale — Onus of proof. — The object of 
s. 54, Aot XI of 1859, is to proteot, not every 
enoumbrance whioh may be 6et up, but only 
bona fide enoumbranoes executed in contem- 
plation of an impending sale, or m fraud of a 
possible purchaser. Where surrounding circum- 
stanobe suggest suoh oreatiou, it would be for 
the party setting up the enoumbrance to 
establish its bona fide character. MONOHUR 

MOOKERJEE v. JOYKISHEN MOOKERJEE, 
5 W #R. 1 , 


oy auction- purchase 


•J . . C* wr.vvwv y i 

claiming protection from— Onus of proof In a 
suit by a ryot against an auction-purchaser, 
olaiming protection from ejeotment under the 
proviso of s. 37, Aot XL of 1859, the onus of 
proving the oharaoter of the holding is on the 
ryot. DOMUN LAL v. PUDMUN SINGH W 
R. 1861, Act X, 128. 

, ^)~-Act XI cf 1859, s. 37 —Revenue sale — 
Avoidance of under tenure— Buraen of proof.— 
Where a caiuk is sold at a revenue saie under 
Aot XL of 1859. the buroeu of proving that 
under-tenures in the taluk fall under any of the 
exceptions to s. 3/ of that Act, lies on him who 
alleges the under-tenures to be within those 
exceptions. RASH BEHARI BOSU v. HARA 
MONEDEBYa, 15 C. 555. [R., 27 C. 290, 13 C. 
W.N. 720 = 9 C.L J. 490 ] 


(41— Revenue Sale Law { Act X of 1659), s. 37 
Encumbrance , annulment of — Burden of 
proof —Tenure held in permanent settlement . — 
The right of a purchaser at a revenue sale in 
getting rid of encumbrances is such that he is 
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Burden ot proo/— continued. 

31. — Revenue, Sale for arrears of — cld, 

in many oases allowed to have the benefit of 
throwing the burden of proof on his opponent ; 
but where it is found that the tenure has been 
in existence and in the possession of the defend- 
ants and their predecessors for a period of one 
hundred years and where there is no proof, one 
way or the other, as to the precise date on which 
it came into existenoe, and where it is probable 
that it was oreatei before the date of the Per- 
manent Settlement, the burden of proof shifts 
on to the plaintiff. (20 W.R. 15, F.) In a 
case like this, no bard- vnd fast rule can bo laid 
down as to when the burden of proof shifts from 
ODe side to the other, and eaoh oase must be 
governed by its merits. NlTYANUND ROY v. 

Banshi Chandra Bhuiyan, 8 C.W.N- 341. 
[D., 27 C. 290.] 

In a suit by a purchaser at a revenue sale 
under Bengal Aot XI of 1859, against an occu- 
panoy raiyat, the — is on the latter to show that 
at the time of the sale he was a raiyat within 
s. 21 of Act VIII of 1885 (B.C.) — See BEN. ACT 
XI OF 1859, p. 37, 10 C.W.N. 497. 

32.— Sale in execution of decree. 

See Sale — Sale in execution of 

DECREE. 

(1) Suit to set aside sale — Irregularit y . — 
When a judgment-debtor sues to sot aside a 
sale in execution of a decree on the ground of 
irregularity, the onus of proving the irregularity 
is on him. NUFUSA v. MAHOMED AKBAR 
GAZEE. 2 W,R, 74. 

(2) — Suit to set aside execution sale on ground 
°f fraud— Onus on plaintiff — Irregularity — 
Small auction bids.— In a suit to set aside an 
exeoution-salo on the ground of fraud, tho onus 
probandi rests on tho plaintiff to prove his 
allegation ; mere irregularity in tho issue of 
prooesses will not of itsolf prove fraud, even 
where tho auotion bids were so small as to 
exoite suspioion MUSST. BlBEE KUBEERUN 
v. MUSST. BlBEE SUFEEHUN, 24 W.R. 388. 

(3j — Beng. Reg. XX of 1795— Proof of 
irregularity Non-affixing of notices previous 
to sale. 8everal years after tho purohaso by 
tho defendant of immoveable property at a sale 
in execution of a decree, tho judgment-debtor 
sued this purchaser for the lands on tho ground, 
amongst others, that the notices required by 
Bengal Regulation XX of 1795. p. 12, had not. 
been affixed previous to tho sale. Held that 
the onus of proving tho default in affixing the 
notices lay upou tho plaintiff, tho judgment- 
debtor. MOHESH NARAIN 8INGH V. KlSHNA- 
.NUND M1SSER, Mai sh 892-2 Ind. Jur. 0 S 
1 = 8 W.R P.C. 7 = 9 M.I A. 324. 

(4) — Bona fide sale by grandmother to stranger 
— Grand daughter purchasing same from grand, 
mother— Procf of bona fides in subsequent 
transaction. — -When a grand-daughter purobasea 
from a grandmother, aod attempts to oust a 
stranger, who purohased 6ona fide and without 


Burden of proof — continued. .v-A 

82.— Sale in execution of decree — cld, 

notice, full and satisfactory proof of the bona - 
fides of the transaction is necessary, even though 
no motive for fraud is proved. DABEE DUTT 
MISSER V. BlBEE ALIKOON-NISSA, W.R, 

F B. 77. 

(5) — Suit to set aside execution-sale— Proof of 

bona fides— Onus. — In a suit to have a purchase 
at an exeoution-sale set aside on the ground 
that it was not bona fide but oollusive, the 
plaintiff has the burden on him to prove 
collusion ; proof of the circumstances creating 
a suspioion of such bona fides will not suffioe. 
But in a suit for possession of land and declara- 
tion of plaintiff’s title by purchase, he must 
free his oase of suoh suspioion as may arise from 
his own position with reference to the vendor 
and from any suoh ciroumstanoes as the 
improbability of suoh a purchase having been 
made The bare production of a deed exeouted 
by the judgment-debtor will not suffioe. ROOP 

Ram Doss v. saseeram Nath Kurmokar, 

23 W.R. 14t, [Con., 24 W.R. 209.] 

(fi) — Snif to set aside execution sale— Beoami 
purchase — Onus probandi.— Where a plaintiff, 
professing to have purchased from the judg- 
ment-debtor, 6ues to recover possession by 
sotting aside an exeoution-sale and ousting the 
certified purchaser, it is his duty to free his oase 
from suspicion ; and if, in suoh a case, tho Court 
infers from suspicious oiroumstauoos that the 
plaintiff’s purohase was beoami, it would not 
be erring iu law. GOLUCK Nath GHOSE v» 
Sue Nath Bose, 24 W.R. 209. 

(7) — Execution of decree— Attazlimcnt of 
tenure— Oaus of proof. — Wboro a zemindar in 
possession has made out a print! i facie esse and 
a judgm^nt-oreditor attaohes a ryot’s home- 
stoad, held that the onus of proving the liability 
of the tenure to satisfy the debt is on the latter, 
ALUCK MONEE DaSSIA v. CHANDRA KANT 
MOOKERJKE, 8 W.R. 233. 

Sec Cause of action, 76 P.R. 1890. 

See Jurisdiction of Civil Courts, 9 A. 

602 «= A.W\N. 1997, HO. 

83.— Will. 

Sec WILL. 

(1) — Propounding will— Oaus probandi.— 
The onus probandi lies on every case upon the 
party propounding a will and he must satisfy 
the oonsoienoe of tho Court that tho instru- 
ment so propounded is the last will of a free 
aod oapable testator. MT. ANANDI BAI V. 

Harlal Brahman, 18 CP L.R. 1. (13 C.P. 
L.R. 159, R.) 

(2) — Will— Suspicious circumstances attending 
it— Durden of proof — Whenever oiroumatanoea 
exist, whioh exoito tbe suspioion of the Court, 
and whatever their nature may be, it is for 
those who propound the will to remove suoh 
suspioion and to prove affirmatively that the 
testator knew and approved of the contents of 
the document. 8HAMA CHARAN KANDU 

Khettromani Dasi, 2 Bom. L.R. BBS. 
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Burden of proof— continued. 

33. — Will— concluded, 

(3) — Onus on party propounding will— None 
on impeaching party.— The burden of proof lies 
upon the person who sets up a will and not 
upon the person who is prepared to impeach it. 

Sukh DEI V. Kedar Nath, 83 Bom. L.R. 704. 

(4) — Testamentary capacity , onus of proof as 
to. — The burden of proving that the testator 
had the testamentary oapaoity lay on the pro- 
ponent. Rash Mohini Dasi v. Umesh 
Chunder Biswas, 23 C. 824, P.C. = 23 I, A. 

109 = 2 O W N, 321. [R., U C.W.N. 824 ] 

See Will— Construction, 4 w.R. 55 . 

Will of illiterate person — Proof of knowledge 
of ooDtents of the will lies on person propound- 
ing the will — See WILL— EXECUTION, 11 0. 
C. 20. 

Solicitor executor preparing and attesting 
will— Clause permitting him to charge for pro- 
fessional and other services —How Court to be 
satisfied as to bona fides and genuineness of 
clause— See WILL— EXECUTION, 9 C.W.N. 
769. P.C. = 7 Bom. L.R. 851 = 29 B. 530 = 
= 15 M.L.J. 271 = 3 A.L.J. 68 = 32 I. A. 142. 

Mental oapaoity of testator in dispute— Exe- 
cution of will, proof of — Presumption — Rules 
for deciding such cases— See WILL— EXECU- 
TION, 2 L C. 279. 

See Will — Revocation, 19 C. 414, p.c. 
See Will— Miscellaneous, 5 C.W.N. 

895, P.C. = 28 I. A. 136 = 23 A. 405. 

34.— Miscellaneous. 

(I )—On whom it should be placed.— The bur- 
den of proof must be plaoed according to the 
pleadings and any preliminary examination of 
the parties, and, for the final decision of the 
case, the burden remains upon the same party- 
When the party who has to discharge the 
burden of proof, has made out a prima facie 
oase, in a certain sense the burdua of proof 
shifts on to the other party, for, in the absenoe 
of any rebutting evidence, the point at issue 
would bo deoided in favour of the party making 
out a prima facie oase. W 7 hen, however, the 
Judge has heard the whole oase, he must weigh 
the evidence for both parties, placing the 
burden of proof as it was originally placed. 
Supposing the party upon wh >m the burden of 
proof lies makes oug a prima facie case, and it 
is doubtful whether the other party has rebut- 
ted this oase, iG neoessarily follows that the 
prima facie oase is doubtful, and the party en 
titled to the benefit of the doubt is the party 
upon whom there was no burden of proof at the 
outset. Any other rule would obviously be 
unjust. Tae party upoa whom the burden of 
proof lies begins, and has the first opportunity 
of proving a prima facie oase. It is evidently 
unjust that this should finally shift the burden 
of proof upon the othec party. He would thus 
be at a disadvantage. W.B. INNES v. ASGAR 
A LI, L.B.R. 1893-1900, 456. 
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Burden of proof— oontinued. 

“““"34, — Miscellaneous —continued* 

(2)— Evidence— Onus of proof— Whether de- 
feniant loses right to have onus placed on right 
party by electing to produce evide nce — Both sides 
aidudng evidence -- Question of onus immaterial. 
— Where the defendant, under an impression 

u * 9 burden of P rovi °K a certain fact is in 
the first instance upon him, produces evideuoe, 
he does not lose his right to insist in the 
appellate Court upon the burden of proof being 
laid upon the right party. Both sides having 
givea evidence, and there being no suggestion 
that any evidence had been exoluded, the oase 
may be dealt with as if the burden of proof had 
been oast upon the right party. MUHAMMAD 

Tahir v. Raghubar Dayal, 8 A.L.J. 736. 

T m 0 in the Mofussil — General 
or special exceptions— Burden of proof— Evi* 

dence Act, s. 105— Assumption of absence of 
general or special exceptions in a char ye for 
offence.— Since the Evidence Act, the burden 
ot proving the existence of ciroumstances, 
bringing the case within any general or special 
exceptions in criminal trials in the Mofussil, 
lies on the accused. Though the C. Pro. 
Code of 1872 contained no provision analogous 
to those in ss. 235 and 237 of the Code of 1861, 
it might be iuferred, from s. 439. 111. («>, 0 f 
the Code of 1872, that the absonoe of all 
general exceptions and of some other exceptions 
mentioned in the Penal Code was to be assumed 
as before, without allegations, in the statement, 
of an offence in the charge. — Per Markbv, J. 

Pa P etilion °f SHIBO PROSAD 

Pandah, 4 C, 124 = 3 C L.R. 122. 

(4)— EoHencc Act [I of 1872), s. 106-Burden 
oj proof —Applicability to suit under N WP 
Rent Act, 1881. s. 209-Facts within 'dejen- 
dmt s peculiar knowledge. — It would be intro- 
duoing a very dangerous pciuoiple by attempting 

t( f ° f th0 Evi ^ once Act into s. 209 

of the N.W.P. Rent Act wheu the words in the 
Kent Act are clear and specific, aud the Legis- 
lature does not use, in s. 209. the language 
which will throw the whole burden upon the 
lambardar. MUHAMMAD INAYAT HUSAIN v. 
MUHAMAI 4D KARaMATIULLAH 13 A 301* 

P.B.=A.W,N. 1890. 131. ’ 

{S)-Burden of proof.- It is for the person 
who claims an exclusive privilege under the 
Inventions Acs to prove that the facts exists 
which entitle him to the privilege claimed’ 

The Elgin Mills Co v. the Muir mTlls 
Co., 17 A. 490 = A. W.N. 1893, 113. 

„Jj ) T~ Di f eret ! Ce between 1 w of foreign state 
and law of on* s owns country -Burden of proof 

Presumption.— It lies on him who asserts it 

to prove that the law of the foreign State differs 

Irom ours, and in the absence of such proof 

it must be held that no difference exists except 

possibly so far as the law here rests on the 

speoifio Acts of the legislature. RAGHUNATHJI 

V Varhwanoas, 8 Bom. L.R. 523 = 30 B. 
678. 
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Burden of proof — continued. 

—34. — Miicella neous —continued, 

il)— Plaintiff to prove own title — Defendant 
setting up exaggerated statement of claim — 
Effect . — A plaintiff is bound to prove hig own 
tirlo, and oannot gucoced on the weakness of the 
defendant’s case. The faot that the defendant 
has sot up an exaggerated statement ol hi9 own 
olaim will not affeot the duty of the plaintiff to 
prove that his own olaim is not overstated. If 
it appears that both parties have overstated 
their rights, that will be no reason for making 
the defendant alone suffer and for giving the 
plaintiff more than he has proved himself 
eutitled to. Rajaram v. NANCHAND, 9 Bora. 
L.R. 225. 

(8)— Onus of proof — Notice of title — Construc- 
tive notize. — A and 8 were oo-sharors. 8 leased 
his share to D taking rent separately from 
him ; and A sold his share to C Rothat B and 
G became oo-sharers. Afterwards, B oonveyed 
his share to E and delivered D’s kubuliyai to 
him, the oonveyance which was registered, 
reoiting payment of the consideration. Subse- 
quently, E sold the share to G for valuable 
consideration. In a suit brought by 0 for 
possession, 8 alleged that his oonvoyanco to E 
was a benami transaction of which 0 wa 3 
cognizant. Ifold that the onus of showing that 
was on B and that prima facie 0 was justified 
in supposing that El had a good title to convey. 

8atya MoniDassi v. bhuggobutty Churn 

CHATTOPADHYA, 1 C.L.R. 463. 

(0)— Conduct of plaiitiff, shminq that he 
admitted defendant's title — Burden of proof— 
Estoppel. — Tho plaintiffs olaimod to recover 
possession of certain lands aud houses from 
the defendants, alleging that they and the 
persona whom they mido pro forma defendants 
were seventh in dogrue from n oomruou anees* 
tor, when the succession opened out, and that 
the real defendants, the respondents, wore only 
oigutn in deoree, and were therefore uot en- 
titled to the property. It appeared from the 
evidence that the plaintiffs undoubtedly admit- 
ted tho right of tho defendants immediately 
after tho opening out of the sucoessiorj, and 
acted upon that admission by permitting tho 
names of the defendants to be registered in the 
Collector's offioe, and by oarcying on suits with 
them in tbs joint names of all. Held that 
this course of oouduot although it aid not 
amount to an estoppel in point of law, throw 
upon the plaintiffs a heavy burdon of proof, 
wbioh they h \d not sustained. AGRAWAL 

Singh v. Fowjdar Singh, 8 C L.R. 346, P.o. 

[D., 9 A. 413. J 

(10)— Bjuami — Oius of proof.— Tho burden 
Of proving Lbs benami uaturo of a transaction 
is on the person woo alleges it. TlRUMAL.V 
YAPPA PlLBAI V. 8WAMI NAICKEB, 18 M. 469. 

(Ill — Benami transaction — Evidence . — The 
burden of proof is on the plaintiff, who oeeks 
to give to a purohase a different moaniug and 
oomplexiun from those whioh it bears on its 
faoe. This burden must be strictly discharged ; 
in other words, the plaintiff, in order to suooeed. 


Burden of proof— continued. 

— —34. — Miscellaneous —continued. 

must put the Court in possession of legal and 
satisfactory evidence, and it will not suffice to 
point to matters of suspioion or even to plausi- 
ble conjecture. RAMABAI v. RAMaCHANDRA* 
7 Bora. L R. 293. 

(12) — Fiduciary relation — Burden of proof — 
Extent of relief. — Where a fiduoiary or quasi - 
fiduciary relation had existed, Courts of Equity 
will always place the burden of sustaining the 
transaction upon the party benefited by it, re- 
quiring him to show that it was of an unob- 
jectionable charaoter aud one whioh it ought 
not to disturb. The exercise o? suoh beneficial 
jurisdiction stands upon a general priuoiple, 
applying to all tho variety of relations in whioh 
dominion may be exeroised by one persou over 
another, and is not confined to cases of Ruar- 
dian and ward, attorney aud client, or father 
and sou, or of any of the moco oommonly re- 
cognized relations, whioh involves suoh conse- 
quences. SiTAL Prasad v. Parbhu Lad, 10 
A. 939. 

(13) — Fiduciary charazter — ^lc^Misifioa of 
interest — Burden of proof. — When a person 
ocoupying a fiduciary oharaoter in respect of 
another, suoh as a pleader for a mortgagee in 
a mortgage suit, obtains au advantage, whioh, 
in tho ordinary course of evonts, should have 
aooruod to that other, the burden of proving 
that tho transaction is free from suspioion lies 
heavily on the porson ocoupying the fiduoiary 
oharaoter, and when he has not proved cloarlv 
the unsuspicious nature of the transaction, it 
is liable to be net aside. SUBBARAYUDU v. 
KOTAYYA, 19 M. 389. 

(14) — Plaintiff suing executor de 6on tort — 
Proof of passing of property into executor's 
hands — Burden of proof on executor. — If a 
person suing tho exeoutor de son tort has shown 
that somo property has passed into his hands, 
tho extent to which suoh prooorty is received 
being peouliarly within his knowledge, he is 
bound to show that he has not received enough 
to satisfy the dobt. MaGALURI GARUDIAH V. 
NARAYANA RUNGIAH, 3 M. 399. 

(151— Ex parte su'd —Plaintiff to prove right 
to relief. — In an ex parte suit, plaintiff is bound 
to prove his title to the relief sought. RAM 

DHONE Bhuttacharjee v. ISHaNEE DA- 
BEE, 2 W.R. 123. 

(16) — Wrongful occupancy — Damages — Onus. 
— In a suit for possession and damages on the 
ground of wrongful oooupanoy, held that the 
onus was on the plaintiff. GOUR SURUN DOSS 
v. W. 8ERONDEY, 19 W R. 144 

(17) — Suit to recover damages — Wrongful 
act of defendant — Onus. — In a suit to reoovor 
damages for loss incurred by tho wrongful aofcs 
of the defendant, the plaintiff mast show that 
the loss was the nooessary and unavoidable 
consequence of those aots. MUSSAMAT LUB* 

jan bjbi v. Sheikh Seriatuka. 8 B.L.R. 
A C. 413-12 W.R. 329. [D., 13 O.O. 357.] 
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Burden of proof— continued. 

34, — Miscellaneous — continued. 


(18) — Claim as collateral heir — Proof of title 
through common ancestor . — Where the plaintiff 
olaims as a ooilateral heir, he is bound to 
allege and prove his title through the common 
ancestor in all its stages ; and one important 
stage is, of course, the common ancestor him- 
self. Kedarnath Doss v. Protab Chun- 
DER Doss, 6 C. 626 = 8 C.L.R. 238. 

(19 ) — Collaterals of sonless khatri town resid- 
ent — Right of inheritance of such collaterals , 
onus as to . — The burden of proof that the col- 
laterals of a sonless Khatri resident of a town 
are entitled to inherit the deceased’s property 
in preference to bis daughters and their sons is 
upon the collateral asserting 6uoh rights. 

wishan Das v. Thakar das, 119 P.R, 
1901. [R., 3 P.R. 1908, 48 P.R. 1908 ; F., 

54 P.R. 1903, 110 P.R. 1906 ; R., 54 P.R. 
1903, §1 P R. 1903 = 174 P L.R. 1903, 68 P, 
R. 1909=1 PLR. 1909 ; Rel. on, 3 P.R. 
1908.] 

(20) — Suit bp a reversioner to restrain alie na- 

tion of occupancy rights — Custom — Punjab 
Tenancy Act, 1887, s. 59. — Where a collateral 
seeks to restrain an alienation of an occupanoy 
right by an oocupaucy tenant, the initial onus 
lies on the plaintiff ; but when he has proved 
his reversionary right, and his right to bring 
such a 6uit in the case of any other proprietary 
right, the onus will be shifted to the other side ; 
and the person who asserts that no such oustom 
obtained as to occupancy right bas to prove 
his contention. ABDULLAH v. ALLAH DAD, 
98 PR. 1607, F.B. = 62 P. W.R 1907 = 18 PL R. 
1908. (1 15 P.L.R, 1901, 12 P R. 1904. 69 P. 

R 1898, P.B., R.) [R., 38 P.R. 1909 = 60 P. 

W.R. 1907.] 

(2D— Widow, property in possession of — 
Presumption of law —Property claimed through 
third person — The goneral rule is that he who 
olaims property through some other person 
must show the property to have been vested in 
that person. Held, therefore, that, when a 
widow is found in possession of property of the 
acquisition of which no aooount is given, and 
it is shown that her husband died possessed of 
considerable property, there is. in the absence 
of evidence, no presumption of law that the 
property found in the widow’s possession was 
originally that of her husband. RAN BlJAl 

Bahadur Singh v. Indarpal Singh, 2 0. 

C. 286. 

(22 )— Proof of illegitimacy of defeniant . — In 
an aotion of ejectment to recover reil estate, 
the plaintiffs claimed as heirs. The issue 
directed by the Court was, whether the party 
in possession, under a decree made in a sum- 
mary suit pursuant to the Aot XIX of 1841, 
was legitimate. In such circumstances, fiefd, 
that as the title of the plaintiffs depended upon 
the illegitimacy of the defendant, they were 
bound to prove, by sufficient general evidence 
their heirship, in order to throw upon the de- 
fendant the onus of proving his legitimacy. 
The evidence upon that issue being unsatisfac- 


tory, the oase was remitted to India for 
further proof. KHAJAH MOHAMAD GOUHUR 

ALIKHANv. Ashrufoonissa, 2 W.R. 13 P C 

= 9 M.I.A. 492 and 504. 


(23)— Suit for mesne ptofits — Defendants in 
possession as wrong-deers— Onus of proof. — The 
defendants in suits for mesne profits, who have 
been in possession as wrong-doers, must prove 
the sums realised by them as rent during ifieir 
possession. BROJENDRO COOMar Roy v 
Madhub CHUNDER GHOSE, 8 C. 343 


(24) — Suit for profits accruing from village — 
Proof— Presumptions — Pratice. — Plaintiffs 
sued to recover a one-fourth share in theinoome 
of a village, which was purchased by defend- 
ant 1 in 1873, alleging that the parties 
descended from one grandfather, and that a 
partition between them took plaoe eight years 
before suit. Defendant 1 olaimed to have pur- 
chased the properly in 1873 with his own funds 
and to have been exclusively in possession ever 
einoe. The lower appellate Court held, ( 1 ) that 
as the partition took place irj 1879 and the 
purohase in lb73, the property must be regard- 
ed as ancestral, inasmuoh as defendant 1 had 
not shown that it was acquired out of his own 
funds ; and (2) that as defendant 1 was a kul- 
harni, be was bound to show affirmatively that 
he had exclusive enjoyment, and until ho were 
to do this, the plaintiffs were not boimd to show 
that they had received their share of the profits 
from 1879 to lb98 : Held, remanding the oase 
that the lower appellate Court had relied too 
exclusively on presumptions and had plaoed the 
burden of proof on th9 wrong party. VlNAYAK 
V. Datto. 2 Bora. L.R. 1134 = 25 B. 367. 

(25) — Suit for possession— Plea cf adverse 
possession Plaint ff bound lo prove possession 
and dispossession — Property lying waste — 

Unus. If a plea of adverse possession is set up 
in a suit for the recovery of possession of im- 
moveable property, it is the pDintiff’s duty to 
prove possession ana aispossesoion within twelve 
years ; where, however, the property in dispute 
was up to a short time before suit waste and 
unoccupied, the plaintiff need not prove aots 
of possession within twelve years of suit but 
only a prima facie title not extinguished by 
limitation in suoh a case. Waste land allowed 
to remain so by the proprietor cannot be held 
to be disoontinuanoe of possession, and the onus 
is in suoh a case, shifted on to the defendant 
to prove when his possession became adverse. 
RAMZAN ALI v. BASHAR \T A LI, 105 P R, 
1901. [£., 53 P.R. 1907.] 


A ± TT7 . , ^ ^ tv: i / O # O VI 

Act IV af 1840.— In a suit for possession of 
, a “' “JJJteched by the Magistrate under s. 3 of 

A » Ct fcbe onus l ri 'bandi is on the 

p aintiff. MOHESHUR SINGH v. RAMAPUT 
BINGH. W.R. F.B. 7 = 1 Ind. Jur. O S. 33. 


(27)— Suit under Act VIII of 1859, old Civ. 
Pro. Code, s 229 (s. 331 of the pnsent Code ) — 
Onus of proof. — In a suit under s. 229 of Aoc 
VIII of 1859 (old Civ, Pro. Code), the plaintiff 
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34. — Miicellaneoui — continued. 

must establish a prima facie ease of possession, 
whereupon the oiaimant must make out If 
possible, a better title RAKHaL CHURN 

mundul v. Watson and Co., 10 C. 50. 

(28) — Suif for khas possession — Existence of 
intermediate tenure —Burden cf proof — Onus of 
proving that a parcel is outside the intermediate 
tenure- General rule— Onus cf proof —Suits for 
ejectment . — Where, in a suit by a landlord tor 
khas possession of land in defendant’s posses- 
sion, the latter sets up an intermediate tenure, 
it lies on the defenuant to prove its exis- 
tence. Where the existence of the interme- 
diate tonuce is proved, the onus of proving 
that the parcel of land sought to be resum- 
ed is outside suoh tenure lies on the plain- 
tiff-landlord. (12 M I. A. 275, Expl.\ 12 C.L. 
R. 457, F.) It makes no difference whether 
the plaintiff admits the existence of the under- 
tenure or the defendant proves such tenure to 
exist, altough denied bv the plaintiff. (16 C. 
473, 12 B.L.R. 210, 14 M.I.A. 152, R. £ Disc.) 
lExpl., 8 C.L. J. 170; D., 6C.W.N. 105.] In 
all aotions for ejeotment where the defendants 
are admittedly in possession, and a fortioii 
where they had been in possession for a great 
number of years, and under a olaim of title, it 
lies upon the plaintiffs to prove their own title. 
The onus is throwu upon the plaintiffs to prove 
their possession prior to the timo wheu they 
were admittedly dispossessed, and at some time 
within twelvo years before the commencement 
of the suit, and it does not lie upon the defend- 
ants to show that in faot the plaintiffs wore 
so dispossessed. RAJF.NDRO KUMAR BOSE v. 

Mohin Chandra Ghose, 3 C.W.N. 763. (16 
C. 473, F.) 

(29i— Ejectment — Inlervenor — Onus. —In a 
suit to recover possession of certain property 
from plaintiff’s vendor who did not substan- 
tially resist the claim, a third party who came 
in and claimed the property was made a 
defendant. It was held that tho c nus of proof 
as against the plaintiff lay entirely on the 
intorveuor. JAGGADanAND MlSSER v. HAMID 
RASUL, 8 B.L.R. 182, Note. 

(30) — Patni sale— Suit by purchaser— Suit 
for possession — Land within patni area. —Mai 
or lakhoraj.— When a purchaser at a puthi sale 
proves his purchase and, on his applying for 
possession, is resisted by persons holding lands 
included within the ambit of the putni tenure, 
who set up the dofonce that the lands held by 
them are lahhcroj and not vial it is for the 
defendants to prove that the lands havo boon 
held not under the putni tenuro, but as lakhc- 

raj, Sashi Bhusan Bakshi v. Mahomed 

MATAIN. 4 C.L. J. 548, (14 M.T.A. 152, D.) 

(31) — S. 8. Public Demands Recovery Act 
(VII of 1868), Bengal— Onus cf proving irregu- 
larity or illegality in prepay ation, serving or 
posting of notices — Suit to set aside putni safe 
— S- 114, cl. (e). I.E. A. presumption under.— 
In the oase of a sale for arrears of Government 


Burden of proof— continued. 

34. — Miscellaneous- continued. 

revenue, the notices are served in the ordinary 
way through tho offioers of the Revenue Court 
and the presumption under s. 114, cl. (e), 
I.E.A., would arise iu respect to (he service of 
suoh notioos until the contrary is proved. The 
onus of proving that there has boon irregularity 
in tho preparation, servioe or posting of the 
notioo rests on the person who 6eeks to have 
the sale set aside. (13 O. 197, 19 C. 690, D. ; 
21 C. 70, Expl.) There is no analogy between 
the oase of a sale for arrears of revenue and 
that of a putni taluk. In a suit to set aside 
a putni sale, the burden of proving duo publi- 
cation rests entirely on the zemindar. SHEO 

rutton v. Net Loll :8ahu 30 C. l 
-6 C.W.N. 688. [F. 3 C.W.N., 137 = 2 C.LJ. 
325.] 

(32) — Shamilat — Right of purchiser of khewat 
Ja?ui-Oou9 probandi. — Held, that the rights of 
a proprietor in the shamilat of a village are not 
a mere aooejsory to the land separately held by 
him. From the faot that tho khewat land has 
been sold, it does not follow that the shamilat 
land must be given to the purchaser without 
his paying for it, or without its beiDg trans- 
ferred to him, or that it must lapse to the rest 
of the proprietary body. When a person oomes 
into Court alleging purohase of the shamilat 
land the onus of establishing it lies on him, 
and it is not discharged by proof that khewat 
lands have been sold to him. Ram Das v. 
AMIR SHAH, 84 P.L.R. 1902=»113 P R. 1901 
(66 P.R. 1889 and 42 P.R. 1897, R.) 

(33) — Partition— Common land— Burden of 
proving that land wasnot common . — The burden 
of proving that lands that had been recorded 
as common to the mahal, belonged exclusively 
to the objeotors to tho partition, lies upon tho 
objectors. Iu the abseuce of evidence to tho 
contrary, the entries in tho settlement and 
subsequent records are prima facie proof of 
right of common possession. KlSHEN LAL v. 
FAZAL Haq, A W.N. 1881 12. 

(34) — Suit for share in ancestral property by 
Mahoyncdan — Plea of self -acquisition— Burden 
of proof on plaintiff . — In a suit by a member 
of a Mabomedan family to recover a share in 
alleged ancestral properly where defendant 
olaims it as .his separately acquired property, 
held that the defendant need not show that ho 
had sufficient funds to enable him to obtain the 
properly and that the plaintiff was bouud to 
prove that the property was acquired for and 
enjoyed by the whole family jointly. MAHOM- 
ED AFAK v. EKRAM ALI, 14 W.R. 374. 

(35) — Burden cf proof— Supply cf water 
through G ever nir.cnt source — Second crop culti- 
vation— Liability of Zemindar to pay water 
cess . — Where tho Zemindar’s tanks depend for 
their supply upou the water flowing through a 
Government souroe, he may be entitled to a 
oortaiu supply of water free ; but the burden of 
proving the extent to which he is entitled lies 
on the Zemindar alone, and, if he fails to sus- 
tain this burden, his suit to that exteut must 
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—34. — Miicellaneous —continued, 

be dismissed and he cannot; get a refund of the 
watec-oess he had paid. MARIA 8USAI MUDA- 

liar v. The Secretary of State for 
India in council, 14 M.L.J, 350. [D., 34 m. 
21-20 M.LJ. 766 = 7 M.L.T. 407, 8 Ind. Cas. 
357.] 

(36) — Sale— Suit by vendor for declaration of 
right,— A plaintiff, professed to make over as 
sold before a Revenue Offioer certain property 
previously mortgaged to the defendant, in oon- 
sequence of wbioh mutation had been effected, 
he subsequently filed a suit for a declaration of 
his right questioning the genuineness of the 
mutation proceedings : Held, that the plaintiff 
ought to prove his case affirmatively, the onus 
probandi being upon him either by proving that 
he was personated before the Revenue Officer 
or that in faot ho never admitted the transaction 
before him. GHARIB KHAN v. SlKANDAR, 91 
P.R. 1902. 

(37) — Minor's age at time of execution of sale- 
deed, Absence of proof of —Effect. -In. the absenoe 
of proof of age at the time of the execution 
by an alleged minor of a deed of sale, the sale 
was upheld. NIL MONEE CHOWDRY v. MUSST. 
ZUHEERUNISSA KHANUM, 8 W.R. 371. 

(33) — Defendant pleading plaintiff's minority 
— Substantiation cf plea.-*-A defendant who 
pleads plaintift’s minority as a bar to the suit, 
is bound to substantiate the plea. CHEYT 
NaRAIN 8INGH v. BUNWAREE SINGH, 23 W. 
R. 393. 

(39) — Suit for money lent todefendant's father , 
onus of proof on plaintiff, — Suit for the recovery 
of money alleged to have been advanced by the 
plaintiff to a third party under a parwana or 
order issued by the defendant's father. Defend- 
ant pleaded that no such advance had been 
made by the plaintiff ou the authority of his 
father and that the parwana filed with the 
plaint was a forgery. Agreeing with the deci- 
sion of the High Court on the evidence in the 
oase, the Privy Council hold that the onus of 
proving the alleged advanoa lay upon the plain- 
tiff, that he failed to bring forward the available 
evidence notwithstanding the impeachment of 
the parwana ns a forgery, that all the probabi- 
lities of the case were against the allegations of 
the plaintiff, and, that, in the absence of suffi- 
cient evidenoe to establish the plaint transac- 
tion, he oould not be given a decree. Further, 
the plaintiff might have been misled and deceiv- 
ed by certain other persons who detained the 
money away for themselves, so that the money, 
if any, given by the plaintiff, never actually 
reaohed the third p^rty to whom the defendant’s 
father bad ordered the payment to be made. 

Lachmi Prasad v. narendro Kishore 
BINGH, 14 A. 169 P C. = 19 I. A. 9. 

(40) — Ism furzi transaction —Onus cf proof.— 
The burden of proof in an ism furzi transaction, 
is in the first plaoeupon the person who claims 
against the tenor of the deed. Held, on the 
admitted faot that the narrative of the deed is 


Burden of proof— continued. 
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not in aooordanoe with the faots, and on other 
evidenoe of the appellant, that 6he burden of 
proof was shifted on the respondent. SULEI- 
MAN Kadr Bahadur v. Mehndi Begum, 25 
C. 473, P.C. = 23I.A. 13 = 2 C.W.N. 186. [22., 
29 B. 306 = 6 Bom. L.R. 976.] 

(41) Hundi — Suit by one of two joint endor- 
sees for declaration of right to half the consider- 
ation — Allegation cf fraud in writing endorse- 
ment made by other joint endorsee.— One 
Mathura Das, the payee of a hundi. endorsed 
it over to Hira Lai and Ganga Baksb, Hira 
Lai and Ganga Bakhsh in turn endorsed the 
hundi in favour of Kheshab Deo. Keshab Deo 
paid half the money due on the hundi to 
Ganga Bakhsb, but refused to pay the other 
half to Hira Lai without the consent of Ganga 
Baksh. Hira Lai accordingly sued Ganga 
Bakhsh and Keshab Deo, olaimmg a declara- 
tion that he was entitled to the other half of 
the money due on the hundi. Ganga Baksh 
set up a defenoe that the jomt endorsement had 
ceen made fraudulently, and that he alone was 
really entitled to the whole of the money. 
Held that under the oircumstances of the case 
especially as Ganga Bakhsh had joined in 
endorsing the hundi over to Keshab Deo,J it 
was for Ganga Baknsh to prove affirmatively 
the fraud set up by him and uot for Hira Lai 
to show that no fraud had been committed. 
hira Lal v. Ganga Bakhsh, A.W.N. 190 


(42) — Suit on hundi —Execution admitted 

Onus. If, in a suit on a hundi y the execution 

is admitted by the executant, the burden of 
proving special circumstances exonerating him 
from liability to the amount of the hundi lies 
on the executant. Ram DaS v. MUTHRA 
Das, 6 P L. R. 1905. 

(43) — Suit to set aside a bond.— Held, that, 
in the first instance, it lay on the plaintiff, 
who sought to sot aside a deed, exeouted by 
him and perfected by possession, to make out 
the case alleged by him ; and that the onus 
probandi was upon him to establish, at least, a 
good pmma facie title to the relief prayed for, 
so as to cast on the defendants the burden of 
proving the consideration for tbodeed. KALEE- 
PERSHAD TEWAREE v RAJAH S^HIB 

Perhlad Sein. 12 W.R, 6 P.C = 2 BLR 
111, PC =12MI.A. 282. 

(44) — Plea of payment— Onus of proof— 
Major portion of plaintiff's claim untrue— Dis- 
missal of whole claim. — A plea oi payment 
must be proved by the party alleging it. 
Where a greater portion of the plaintiff's olaim 
is shown to be untrue, the whole olaim should 
not be dismissed on the ground that none of it 
was realiabie. KOONJOO BEHAREE BANERJEB 

v. Roy Mothooranauth Chovydry, l W.R. 
135. 

(45) — Suit for balance of pur chase- money due 
on sale of decree— Onus of proving non-payment 
of consideration — Admission under Act XX of 
1866 — Acknowledgment. — In a suit to recover- 
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34. — Miscellaneous— continued, 

the balance of purohase -money alleged to have 
been due upon the sale of a decree, where 
plaintiff’s case was that the consideration 
money w,ts nob paid, but a rooqua given for 
it payable when the mutation of names took 
place : Held that the onus of proving non pay- 
ment was thrown upon plaintiff in consequence 
of the acknowledgments sbo had made of the 
receipt of the whole purchase money, viz., on 
admission which was made and reoorded under 
Act XX of 1566, at the time when tho deed 
was regifterid, and again aD acknowledgment 
made in the petiti >n presented to the Court 
which m?.de tho decree for mutation of nam^s 
Although, when a deed of sale containing an 
acknowledgment of payment is written, pay- 
ment is not ruacle, it may become aa acknow- 
ledgment af erwards, i.e., when the deed is 
banded over. NAW.\B SYUD ALLEE SHAH 

v. Mussammat amanee Begum, 19 W.R. 

149. 

(461— Consideration. — A purohaaer at a saio 
held in execution of a deoreo against the mort- 
gagors was their representative-in-interest and 
the recital in the bond was evidence against 
him, and the onus was on him to prove tho 
non-passing of consideration. SHYAMA CHARAN 

Battacharjee v. ananda Chandra DAs, 
3 C.W.N. 323. 

(47) — Evidence — Burden of vroof — Suit to set 
aside release -deed— Allegation of failure of 
consideration — Onus of proof. — Where the 
plaintiff sued for a declaration that a dt?ed of 
release executed in favour of iho first defendant 
was invalid, on the ground that thoro wa 9 no 
oash consideration and that another considera- 
tion failed, and where the defendants admitted 
that the real oonsideratiou was not tho one set 
out in tho release: Held, that, as tbo admission 
made by the defendants was one upon which no 
dooree oould he given for plaintiffs, the ohms lay 
on the plaintiff to prove failure of oomuderaiion. 
RAVIA BlVI AMMAL v. IvADIR BATOHA ROW, 

9 M.L.T. 480. 

(48) — Onus probandi— Proof of payment of 

consideration —Registered document. — Held , 
that, in tho case of a registered dooument when 
the executant has admitted receipt of considera- 
tion, the burden of proving that some part of 
tho consideration was not paid lies ou him. 
Where it whs shown that in the oa.-o of a 
registered morlgsgo doed a part of tho mortgage 
money was not paid and the mortgagee sued 
for possession of the mortgaged property without 
offering to pay up the part of the mortgage 
money unpaid, tho olaim was dismissed, 
although the mortgagee applied that dooree bo 
passed subject to his paving tho amount found 
as unpaid. GOP1 CHAND v. SardAR Khan, 
P.L.R 1900, 401. (17 P.R. 1888, 27 P.R. 

1886. 100 P.R. 1889, F.) 

(49)— Condition precedent for liability attach- 
ing under an Act —Onus of proof. — Where under 
an Act certain tilings are required to bo done, 
before any liability attaohoa 10 any person in 
respect of any right or obligation, it is for the 


Burden of proof — continued . 

34. — Miscellaneous — continued. 

person , who alleges that that liability has been 
incurred, to prove that the things prescribed in 
the Aot have been actually done. ASHANULLAH 

Khan Bahadur v. Trilochan Bagchi, 
ISC. 197. I'D., 25 C. 725, 28 C. 109, 30 C. 1; 

ft., 1 O.C. 204, i3 M.L.J. 479 ] 

(50) — Principal and agent— Concurrent find- 
ings of fa*.t— Evidence as to liability to account . 
— A year after the elocution of a deed of release 
by the principal exonerating an agent from 
liability to account and stating that there bad 
been a settlement between them, the Agent 
signed an ikrarnama addressed to the principal, 
siatiug that there had not been a settlement of 
acoounts, and that he was willing to aooount 
from the day of his appointment to date. The 
agent, subsequent to this, having resigned his 
appointment, instituted a suit for setting aside 
the ikrarnama, but that suit was dismissed. 
In a suit brought by the prinoipal, tho deed of 
release and its contents were proved to the 
satisfaction of both the Courts bolow, which 
dismissed the suit on that ground, although 
the ikrarnama appeared to them, in foot, to 
hivu been made. Ou appeal by the plaintiff, 
tho contention was that tho onus was on the 
defendant to explain his execution of the 
ikrarnama. Held, that, ns it had been found 
by two Courts concurrently that the deed of 
release was valid, and that it necessarily 
followed from that finding that tho ikrarnama, 
executed a year after tho deed of release so far 
as it expressed the agent’s willingness to account 
was false, the onus was as muoh upon the 
prinoipal to explain his reception of the said 
ikrarnama as upon the agent to explain its 
execution, Tho question as to the burden of 
proof had therefore bsen rendered immaterial 
by tho foots proved. On the materials before 
them, the Courts below had rightly decided in 
favour of the defendant. NlLMONI SINGH 

Deo Bahadur v Kirti Chunder Chow- 
DHRY, 20 C. 847, P C. =20 I. A. 95. 

(51) — Liability of Railway Company— Risk 
Note— Contract to contrary , — Whore a Railway 
Company oarries goods RUbject to the terms of 
tho Risk Note’ and faifo to make dolivery, 
the Company is exempt from liability. There 
is no doubt a prima facie liability on tho Com- 
pany to deliver, but if they Rot up their special 
contract and allege loss, it is for tho plaiutiff’a 
to show that the oiroumstanooR in which the 
goods disappeared wero not such as to amount 
to “ loss ” within tho meaning of the speoial 
contract. Tho Railway Company need not 
show by affirmative evideuoo that they had 

lost tbo goods, mudji dhanji skit v. The 
SOUTHERN MAHRATTA RAILWAY CO., 14 M. 
LJ. 396. [ft., 113 P.R. 1908 = 15 P.L R. 

1909. J 

i62 )— Act VIII of 1859, s. 7— Relinquish- 
ment of portion of cla im— Objection on ground 
of- Onus on oojector — Whore a defendant 
objootfi under Aot VIII of 1859, 8. 7, that 
plaintiff omitted in a former suit to inolude 
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34.— Miscellaneous— continued. 

the portion whioh he now claims, and in 
respect of which he then had a cause of aotion, 
the objeotor should discharge the burden of 
proof, the objeotion being one of faot. C. B. 

Skinner & Co. v. Ranee Shama Soon- 
DUREE, 19 W.R. 429, 

(53) — Sale of goods by sample— Proof of in- 
equality of sample. — In a sale of goods by 
sample, the onns is on the party alleging that 
the goods are not equal to sample. 1SHERA 

Yarn Mills Company v. abdul Kurreem, 

Bourke O.C. 276. 

(54) — Judgment-debtor applying to set aside 
ex-parte judgment— Ground of non-service — 
Duty to make out prima faoie case, — Where a 
judgment-debtor applies to set aside an ex-parte 
judgment on the ground that ihere was no 
effectual servioe of the summons upon him, he 
should be oalled upon to give his evidence, or 
to make out a prima facie oase. KHUDEERUN 

Lall v. Chutterdharee Lall, 21 W.R. 
252. 

(55) — Allegation of non-service of summons— 
Burden of proof as to . — Where a party alleges 
that no summons has been served upou him, 
he must prove the allegation and where he 
Btarts a prima facie oase in support of the 
allegation by his oath, the opponent mu9t 
rebut this by evidence taken in the presence of 
the first party and subjeot to cross examina- 
tion by him. MUSSAMUT JHUTOO KOOER V. 
LULITA KOOER, 22 W.R. 423. 

(5 6) — Plaintiff subpoenaing Rajah to prove 
sannod — Rajah' s refusal to come to Court — 
Rajah to rebut plaintiff's evidence. — When a 
plaintiff subpccaas a Rajah to prove the 
authenticity of a sannad in virtue of whioh he 
claims to reoover possession of land : Held 
that plaintiff’s testimony is strengthened by 
defendant’s (Rajah's) refusal to oomo into 
Court, it lying with th9 Rajah to rebut plain- 
tiff’s evidence, or prove personal disqualifica- 
tion. Radha Kisto Singh Deo v. Guda- 
DHUR BANERJEE, 8 W.R. 453. 

(57) — Judgment-debtor's heir admitting x^osses- 
sion of property— Burden of proof as to extent 
of property. — Where an heir of a deceased judg- 
ment-debtor admits possession of some of the 
latter’s property, the heir (and not the decree- 
holder) is bound to prove the extent of that 
property. MATUNGINEE DEBEA v. GUGAN 

Chunder BHOOY, 2 W.R. Mis. 41. 

(58) — Civ. Pro. Code, 1359, ss. 124, 246,— 
Execution-proceedings— Claimant to begin proof 
— Claimant to prove ownership or possession 
—Description of property. — Held, by the majo- 
rity of the Full Benok ( Mitter , J., dissenting ), 
that in a prooeediDg of execution of a deoree 
under s. 246, Act VIII of 1859, the claimant, 
and not the exeoution-oreditor, should begin; 
and he must prove, not the title of any third 
person, but that the property belonged to him, 
or was in his own possession. Held , by the 
Division Benoh {Peacock, C.J. and Mitler J.,) 

C. II— 47 


Burden of proof— continued 
34. —Miscellaneous — continued . 

that, in attaching property, a reasonably 
aoourate description of the;property in all that 
is required by s. 124, Act VIII of 1859. NGA 
tha Yah V. F.N, Ban, 11 W. R. F.B, 8. 

(59) Execution of decree — £ Objection by 
person claiming title to property sought to be 
sold in execution- Suit by decne-holder to 
establish title of his judgment-debtor — Burden 
of proof . — One L B, the holder of a decree on a 
hypothecation-bond, sought to execute his 
deoree by bringing to sale certain immoveable 
property of his judgment-debtor. Thereupon, 
one R.D., filed an objection based mainly on 
his (R.D’e) possession of the property in ques- 
tion. The objector being, on enquiry, found to 
be in possession, his objection was allowed, and 
L B, brought a suit to establish his right to 
exeoute his decree against the property. 
Tbe Court of first instance and the lower ap- 
pellate Court found that the ancestors of the 
judgmeut-debtors and R.D’s mother were 
members of a joint Hindu family and that 
they about one hundred years ago had parti- 
tioned the property held jointly by them. 
Held, that, in respect of that portion of the 
property wnioh the defendant had not shown 
to have belonged to the anoestor through whom 
he olaimed, it was for the plaintiff to Bhow 
that his judgment-debtor had been in posses- 
sion for some period within 12 years preceding 

the suit, ram Dial v. Lal Bahadur, A.W. 
N. 1893,60. (16 C. 473, R.) 

(60) — Suit to recover income-taxby co-sharer— 
Co-sharer being defendant's manager — Onus of 
proof. Iu a suit to recover inoome-tax paid by 
a oo sharer, whom the lower Court found to be 
manager of the defendant and held not to be 
entitled to sue for the inoome-tax without 
rendering accounts, the fact that the defendant 
employed other persons for the oolleotion of 
rents due in respect of his share was held not 
to prove that the plaintiff had ceased to hold 
possession thereof as manager or shift the 
onus of proof. RaMNATH GHOSE v. AMRIT 
MOYEE DOS&EE, 5 W.R. 168. 

(61) — Onus o/ proving valid transfer.— The 
onus of proving a transfer is upon the party 
who relies upon it. IMMADIPATTAM IHIRUG 
NANA v. PERYIA DORAISAMY, 24 M. 377 = 3 

C.W.N, 217 = 28 I.A. 46, P.C. = 7 Sar. 811, 

(62) Mistake as to where, lies — Question of 
law just ifying second appeal . — Unless evidence 
is excluded from a wrong placing of the onus p>ro- 
bandi, and the evidence offered on tbe issues 
framed has been fully gone into, a mistake as 
to where the burden of proof lies can rarely be 
a question of law which would justify a special 
appeal. MAUNG MEIK v. MAUNG AUNG 
Myat, L.B.R. 1893-1900, 630. (21 C. 484, 
21 W.R. 416, R.) 

(63-6 6)—S. 253, I.C.A., 1872— Agreement as 
to shares in partnership — Burden of proof,— 
Where one party to a partnership-suit does not 
allege any speoifio agreement as to the amount 
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34. — Miscellaneous — continued, 

of the shares, but the other party alleges a 
speoifio agreement that the shares were to be 
unequal, the presumption, whioh exists as to 
the equality of partners’ shares, oasts the burden 
of proof upon the latter, who must therefore 
begin. JaDOBRAM DEY V. BULLORAM DEY, 
26 C. 281. [R., 40 P.R. 1908 = 89 P.W.R. 

1903=186 P.L.R. 1908.] 

(67) — Procedure in case of lunatic — Act 
X \XV of 1858 — Onus probandi, — The burden 
of proving an allegation as to the lunacy of any 
person is on the Collector or the person who 
makes the allegation. SHAIKH BUSHARU- 

Toollah v. The Collector of Tipperah, 

8 W.R. 373. 

Suit for possession against trustee by mem- 
bers of temple committee— onus of proof as to 
olass of temple— See ACT XX OF 1863, ss. 3, 
4, 11, 12 M. 366. 

Publio body seeking to aoquire portion of 
blook of building structurally connected with 
the main block— See ACT I OF 1894, 27 M. 
350. 

Claim for exemption from enhancement of 
rent — What has to be proved — Act VIII of 
1885 (B.O.), s. 50— See BEN. ACT VIII OF 1885, 
ss. 50, 52, 4 C.L.J. 37. 

See BOM. ACT XVII OF 1879, s. 12, 9 B. 
620. 

Entry iu record-of rights made under O.P. 
Land Revenue Act — Burden of proving its in- 
oorreotness— See O.P. ACT XVI OF 1889, s. 72, 
10 0. P.L.R. 33. 

Sec MAD. ACT VIII OF 1865, ss. 18, 36, 40, 
27 M. 94 = 13 M.L.J. 479. 

See Mad. ACT III OF 1871, ss, 138, 139, 
8 M. 64. 

See MAD. ACT V OF 1882, s, 6, 16 M. 315 = 

2 M.L.J. 158. 

Suit on registered mortgage-bond — Want 
of consideration — Burden lies on the mortgagor 
— See PUN. ACT XVIII OF 1884, ss. 40, 70, 19 
P.L.R. 1907. 

On certain issue wrongly plaoed ou party 
— Material irregularity committed within 
b. 70 (a) of Aot XVIII of 1884— See PUN. 
ACT XVIII OF 1884, s. 70 (a), 143 P.W.R. 
1908. 

Suit for declaration that defendant is not 
under-proprietor — Settlement Record showing 
defendant to be tenant — Proof for establish- 
ing under proprietary right— Sec U. P. AOT 
XXVI OF 1866, sch., r. 10, 8 O.O. 145. 

See U.P. ACT XII OF 1881, ss. 93 (a), 209, 
12 A. 301, F.B. = A.W.N, 1890, 131. 

Suit for proffts— Conduot of lambardar— 
Burden of proof— See U.P. AOT XII OF 1881, 
b. 209, 8 A. 61 = A. W N. 1886, 1. 

See ARBITRATION— MlSOELLAEOUS, 4 

W.R.P.O. 31. 


Burden of proof— continued 
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See Bill of SALE. 3 B.L.R. App. 125. 

Lies heavily on person setting up adoption of 
adult, whioh is not usual — See BUDDHIST 
LAW— ADOPTION, 14 Bur. L.R. 15. 

See BUDDHIST LAW— GIFT, U.B.R. 1892 
—1896, Vol. II, 400. 

Suit for land on allegation that it is Chau- 
kidar Chakran land and the Collector transfer- 
red it to plaintiff — Defendant to prove transfer 
to be illegal — See CHAUKIDARI CHAKRAN 
LANDS, 2 C.L.J. 107 = 32 C. 1107. 

See CIV. PRO. CODE, 1892, s. 257-A, 4 C. 
P.L.R. 148. 

Sec CIV. PRO. CODE,;i908, ss. 92, 93, U.B. 
R. 1897—1901, Vol. II, 301. 

Liability of broker — Want of authority — See 
Civ. Pro, Code, 1908, s. 115, 10 O.W.N. 14. 

If a defendant insists that an exeoutor is a 
neoessary party, he must prov* that the exeou- 
tor is living within jurisdiction — Sec ClV. PRO. 
CODE, 1908, O. 1, rr. 8 (2). 10 (2). (3), (5), 11, 
O. XXXI, r. 2, 2 C.L.J. 484. 

Suit by a defeated claimant under s. 283, 
Civ. Pro. Code, 1882— Onus of proof — See 
ClV. Pro. code, 1908. O. XXI, r. 63, U.B.R. 
1905, Civ. Pro. Code, 16. 

In suit under s. 283. Civ. Pro. Code, 
1882, where objection under s. 278, Civ. Pro. 
Code, was disallowed and objeotor instituted 
suit, lies on plaintiff — See ClV. PRO. CODE, 
1908. O. XXI, r. 63, 6 A.L.J. 358. 

See CIV. PRO. CODE, 1908, O. XLI, r. 20, 
8 B.L.R. 184, Noto=13 W.R. 362. 

See COMMON LAND, 119 P.R. 1894. 

Apportionment of compensation — Rights 
of zemindar — Onus of proof as to the value of 
a particular oontingenoy to zemindar on whom 
lies — See COMPENSATION, 7 C.L.J. 284. 

See CONTRACT -CONTRUCTION OF CON- 
TRACTS, 15 B. 338. 

Suit for damages for breach of promise of 
marriago— See CONTRACT ACT, 1872, s. 65, 
1 C.L J. 261. 

Bailment— Entrusting for repair the driving 
beam of a seweing machine to coppersmith — 
Degree of caro — Burden of proof — See CON- 
TRACT AOT, 1872, ss. 151, 152, and 154, U.B. 
R. 1908, 1st Quarter, Contraot, 11. 

Suit for oosts incurred in olaim-procoedings— 

See Costs — special cases, U.B.R. 1905, 
Civ. Pro. Code. IS. 

Onus of proof — Consent-dooroe for arrears 
of rent — See ESTOPPEL — ESTOPPEL BY 
JUDGMENT, 1 C.L.R. 529. 

Suit for damages by legal representative of 
deoeasod person killed by aooident while travel- 
ling in railway — Negligence — Burden of proof 

—See Evidence aot, 1872, b. 106, 4 M.L.T. 
251. 
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Burden of proving death of person not heard 
of foe 15 years — See EVIDENCE ACT, 1872, 
s, 107, 6 M.L.T. 153 = 2 Ind. Caa. 977 = 19 M. 
L. J. 502. 

Whether the rule as to — is altered by s. 114 
of the Evidence Aot— See EVIDENCE ACT, 
1872, s. 114, 1 N.L.R. 169. 

As to whether transaction is sale or mortgage 
—See EVIDENCE ACT, 1872, ss. 157, 159, 160, 
3 L.B.R, 250. 

Claims relating to saranjams, applicability 
of rules laid down by British Government — 
Saranjam grant not a grant of soil — , on party 
alleging grant of soil— See GRANT— CON- 
STRUCTION, 6 B. 598. 

See Grant— Construction, n B.H.C. 
162. 

In dealings by illiterate woman — See ILLI- 
TERATE WOMAN, 2 Ind. Cas. 810. 

Impartible property — Vatan property attached 
to office of desai— Presumption — Evidence of 
family or local custom— Onus of proof — See 
IMPARTIBLE ESTATE, 7 0.L.R. 1, P.C. = 4 B 
494 = 7 I. A. 162. 

See INSOLVENCY — INSOLVENCY UNDER 

Civ. Pro. code, 19A. 125 — a.w.n, 1896, 197. 

Age of assured — Proof of age — Onus of proof 
—See INSURANCE, 20 B. 99. 

See INSURANCE, 2 Ind. Jur. N.8. 308. 

Settlement — Proof that settlor is a foreigner 
With i foreign domioile— See INTERNATIONAL 
LAW, 9 C.W.N. 391 = 32 C. 631. 


See Jurisdiction of civil Courts, 15 B. 
599. 

Burden of proof of bar by limitation prior to 
date of acknowledgment — See LIMITATION 
ACT, 1908, s. 19, 26 A. 313 = 1 A.L.J. 1. 

On whom lies in suit for damages for fraud 
when time of plaintiff’s knowledge of fraud 
doubtful— See LIMITATION ACT 1908, arts. 
62, 95, 97, 18 M.L.J. 19 = 31 M. 230 = 4 M.L.T. 
80. 

Fraud, suit to set aside deoree on ground 
of— Knowledge of fraud— Defendant to prove 
that plaintiff had the knowledge more than 
three years before suit — See LIMITATION ACT, 
1908, art. 95, 1 N.L.R. 20. 


Of adoption among Mahomedans— Suit to 
set aside adoption — See MAHOMEDAN LAW — 
CUSTOM, 3 P.R. 1905 = 87 P.L.R. 1905. 

Of relinquishment and estoppel — See MAHO- 
MEDAN LAW— INHERITANCE, 10 O.L.J. 297. 
P.O.= ll Bom. L R. 1210=19 M.L.J. 697 = 13 
O.C. 183 = 14 O.W N. 59 = 4 Ind. Cas. 457 = 31 
A. 557 . 


Presumption of death of missing person — See 
MAHOMEDAN LAW— INHERITANCE 2 C.L J. 

236, P.C. = 15 M.L.J. 317 = 7 Bom. L.R. 892 = 
2 A.L.J. 798 = 10 C.W.N. 33 = 33 C. 173 = 32 

I.A. 177. 


Burden of proof — continued 
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Legitimacy — Presumption— Proof of non- 
aooess— See MAHOMEDAN LAW —LEGITI- 
MACY, 2 C.L.J. 218, 

Marriage by Mahomedan with a fifth wife 
when four previous wives are living— Chil- 
dren born of such marriage— Burden of prov- 
ing legitimacy— See MAHOMEDAN Law— 
Marriage, 6 P.R. 1908. 

8uit for arrears of maintenance — Nature of 
proof required— See MAINTENANCE, 16 C.P.L. 
R. 30. 

Suit for damages for malioious arrest — On 

whom lies— See MALICIOUS ARREST, 29 M. 
208. 

See Malicious Prosecution, l.b R 

1693-1900, 387, 28 C. 591, 10 W.R. 439. 

. Extent of— On plaintiff in a suit for mali- 
oious prosecution, where he was oonvioted in 
first Court and acquitted only on appeal — See 

Malicious Prosecution, 16 M.L.J. is. 

Suit for malioious prosecution — Oqus of 
proving malice and absenoe of reasonable and 
probable cause— See MALICIOUS PROSECU- 
TION, 12 C. P.L.R. 24. 

8ale-deed by Gosha woman — See PARDANA- 
shin Woman. 12 M. 380 . 

See PARDANASHIN WOMAN. 1 B.L.R. O.C. 
31, Note. 

See Parties to suit— General, 22 M. 

326 = 9 M.L.J. 31. 

See Partnershih -suits relating to 
Partnership, 11 p.r. 1897. 

See Probate— General, 23 A. 472 = a W 

N. 1901, 145. 

Application for revocation of probate — 
Non-service of citation— Want of knowledge of 
application for probate — See PROBATE AND 
ADMINISTRATION ACT, 1831, 9 C.W.N. 190. 

See Railway Company, 26 C. 465 = 3 c W 

N. 781. 2 Agra 200. 


Onus of proving that any particular lands 
were included in the Permanent Settlement of 
1793-See Ben. Reg. XI OF 1825, s. 4, ol. (3), 


See Ben. Reg. Ill OF 1872, ss. 11, 25, 22 C. 
473. 


Whore Reg. Ill of 1891, applied to any 

lands confiscating proprietary rights and giving 

compensation— Government must prove that 

statute applies— See Ben Reg. Ill OF 1891, 

12 C.W.N 1C95 = 4 M.L.T. 234=10 Bom. L. 

R. 1102 = 8 C.L.J. 436 = 18 M.L.J. 549 = 36 C. 

1-P.L.R. Journal Parts, p. 110 = 1 Ind. Cas. 
182. 

As to whether property in the hands of 
widow is part of her husband’s estate or not — 

See Res Judicata— Parties, 7 M.L.T. 89 = 

33 M. 112 = 5 Ind Cas. 760. 
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Suit for resumption — Plea of servioe in lieu 
of land— Enjoyment of land for 40 years — 
Burden of proof — See RESUMPTION, RIGHT 

OF- General, 8 M L.T. 82 = 7 Ind. Cas. 401. 

See Right of way, 3 B.L.R. app. 118. 

See TODA Gakas Hak, 4 W.R. 55 P.0. 

Tradr-name — Special signification — See 
Trade-mark, 9 C.W.N. 281 = 32 C, 401. 

bee Transfer of Property act, 1882, 
s. 53. 23 M. 184. 

Suit for declaration that a deed of ealo is not 
binding on plaintiff, being in fraud of creditors 
— Burden on plaintiff to establish affirmatively 
an intent to delay or defeat creditors — See 

Transfer of Property act, 1882, s. 63, 
17 M.L.J. li. 

Party on whom — lies, to suoceed, must 
establish prima facie case — Weakness of ad- 
versary’s oase not to be taken advantage of — 

See Transfer of Property act, 1882, 
s. 53, 7 GL.J. 586 = 12 C.W.N. 761 = 35 0. 
1051. 

As to whether a partioular transaction is 
ism forzi lies on the person alleging it — See 

Transfer of Property act, 1882, s. 91, 
cl. (6), 8 O.C. 349. 

In case of breach of trust— See TRUSTS, 6 
M.L.T. 143 = 2 Ind. Cas, 963 = 32 M. 490. 

See Vendor and Purchaser— Invalid 

SALES, 6 B. 309. 

Burgadar. 

(1)— Burgadar, if tenant— Suit for burga 
rent, if maintainable in Small Cause Court- 
Small Cause Courts Act (IX of 1887), sch. II 
cl . (8). — Settlement with a bargadar, under 
whioh he undertakes to cultivate the land for a 
half share of the produoe, tho remaining half 
going to the owner, does not by itself create tho 
relation of landlord and tenant between the 
parties. A suit for recovery of the price of his 
share of the produoe by the ownsr is maintain- 
able in the 8mall Cause Court. KADE Man* 
DALv. AHADALI MOLA, 14 C.W.N. 639 = 6 
Ind. Cas. 394. 

Burial. 

Right of— and of reciting prayers before 
burial— Civil right— See ClV. PRO. CODE, 
1908, s. 9, 16 M.L.J. 471= 1 M.L.T. 423 = 30 
M. 16. 

Custom of— See CUSTOM, 1 Bom. L.R. 170 
= 23 B. 666. 

Burial ground. 

Grant of land for burial purposes— Use of 
land as — Prohibited by Municipality— Right of 
grantee — Suit for possession of burial ground 

— See Municipality, A.W.N. 1883, 3. 

See PARTIE8 TO SUITS— SUITS BY REPRE- 
SENTATIVES OF A CLASS, 18 B. 699. 


Burma. 

Applicability of Transfer of Property Act 
to See MORTGAGE — REDEMPTION, U.B.R. 
1907, 3rd Quarter, Mortgage, 1. 

Burma Boundaries Act. 

See Bur. ACT V OF 1880. 

Burma Courts Act. 

See Bur. act XVII of 1875. 

Burma Fisheries Act. 

See Bur. ACT VII OF 1876. 

Burma Forest Act. 

See Bur. Act IV of 1902. 

Burma Land and Revenue Act. 

See Bur. ACT II OF 1876. 

Burma Laws Act. 

See Bur. ACT XIII OF 1898. 

Burma Municipal Act. 

See Bur. ACT XVII OF 1884. 

See BUR. act III OF 1898. 

Burman Agriculturists. 

See Mortgage — Conditional Sale, l. 

B. R. 1893—1900, 85. 

Burma Recorders Courts Act. 

See BUR. ACT XXI OF 1863. 

Burmese Courts. 

(D — Absence of statutory law — Burmese 
Courts— Practice. — The Burmese Courts are 
direoted, in the absenoo of any statutory law 
applicable to the oase, to follow the guidance 
of justice, equity and good oonsoience KADIR 
Moidin V. NEPEAN, 26 0. 1, P.C.=2 C.W.N, 
663. 

Burmese Law. 

See BUDDHIST LAW. 

Burmese Woman. 

Difference of oreed whether a bar — Requi- 
sites of marriage — Marriage between Mussal- 
man and— When valid — See MAHOMEDAN 
Law— Marriage, 21 0. 666, P.C.=«1 I. a. 
66 . 

Burning Ghat. 

See Burial ground. 

(1)— Acquisition by Government— Compensa- 
tion— lit spedwe claims of Municipality and 
oioner of the soil- Dedication of user— Extinction 
of use-Bcverter to owner — Market-value of 
bunixiiQ ground — Bengal Mu>iicipal Act (III B, 

C. of 1884), s. 30 — Constiuction — “ And ” — 
“ Ghat"— Meaning. — An owner of lands may 
appropriate land to publio use and yet retain in 
himself all suoh rights, in the soil as are 
oompatible with the fullexeroise and enjoyment 


745 


THE ALL INDIA DIGEST. 


746 


Barning Ghat— concluded, 

of the publio use, to which the property has 
been devoted, and it is not essential to constitute 
a valid dedication that legal title should pass 
from the owner. Nor is it inconsistent with an 
effectual dedication that the owner should 
continue to make any and all uses of the land, 
which do not interfere with the uses for which 
it is dedicated : Held, in respect of land, which 
had not been expressly dedicated but was used 
by the publio as a burning ground, that the 
oircumstanoes of the case should that the owner 
made a dedication of the user of the property for 
the purposes of a burning ground, suoh dedica- 
tion to remain in force only so long as the 
property continued to be used as a burning 
ground. When the sole use to which property 
had been dedicated beoomes impossible of 
execution by reason of a statutory acquisition 
and oompulsory use, for purposes inconsistent 
with the original dedication, it reverts to the 
dedicator or his representative. Although it is 
an essential element of a good dedication that 
it should be irrevocable, nevertheless when, 
after a valid dedication has beea made, the use 
for which the property dedicated beoomes 
impossible of execution or the object of the use 
wholly fails, there is an abandonment, in 
oonsequence of which the rights of the publio 
therein fail and a reversion takes plaoe, the 
dedication being taken to have spent its force 
when the use ceases. (1 C.W.N. 698 = 21 I. A. 
177 = 25 G. 194, D.) Unlike the road-laud 
which was acquired by the Collector in the 
above case, the burning ground in this case, 
treated as suoh, had a market-value, whioh had 
been aotually assessed. Therefore, the person 
who was proved to be owner of the soil was 
entitled to the compensation assessed. The 
word ghat in s. 30 of the Bengal Municipal Act 
does not include a tract of land used as a 
burning ground. The sub-soil under a ghat 
does not vest in the Municipality under s. 30 
of the Act ; but the ghat itself does. The 
Legislature, by enacting s, 30, intended that 
such roads, etc., as are private property, or 
are maintained by Government or at the publio 
expense should not vest in the Municipality. 

The Chairman, Howrah Municipality v. 
Khettra Kristo Mitter, 10 C.W.N. 1044 
= 4 CL.J. 343 = 33 0.1920. [fl., 52 P.W.R. 
1908 = 78 P.L.R, 1908.] 

See MAD. Act I OP 1884, ss. 392, 433, 25 
M. 118, 

Business 

See Jurisdiction-Causes op jurisdic- 
tion, 14 C. 256. 

Bustoo Land. 

Suit for rent of homestead or — Jurisdiction — 
Act IX of 1837, ols. 7 and 8— See SMALL 

Cause Court, Mofussil, Jurisdiction 
op— General, 15 C. 174. 

Butchers. 

See POSSESSION— ADVERSE POSSESSION, 
mi.A. 479. 


Batwara Chitta. 

Admissibility in evidenoe of — See Ben. ACT 
VIII OP 1885, art. 3, 1 ind. Cas. 807. 

Butwara Papers. 

Admissibility in evidenoe — See EVIDENCE 
ACT, 1872. ss. 9, 13, 2 Ind. Cas. 367. 

Butwara Proceedings. 

(1) — Butwara proceedings of Collector — 
Finality . — The butwara proceedings of a Collec- 
tor are final for the purpose of fixing propor- 
tionate area and proportionate assessment of 
Government revenue, but they are not to 
preclude parties from ooming into Court for the 
enforcement of their civil right under 8. 1, Aot 

VIII of 1859. Kunj Behari Singh v. Neru 
SING, 6 B.L R. 663, note = 13 W.R- 291. 
[AppL. 14 C. 67, F.B. 2 O.L.J. 351 \R. % 6B.L. 
R. 658 = 15 W.R. 471.] 

Partition by Collector — Private partition— 
Butwara proceedings— Cause of action — See 
Beng. Act VIII OP 1869, s. 15, 3 C.L.R. 453. 

See Ben. ACT VIII OP 1876, II C.L.R. 550. 

See Enhancement of rent— Enhance- 
ment, Liability to. 3 B.L.R. A.C. 65 = 11 

W.R. 410. 

After private partition — Jurisdiction of Civil 
Court Injunction — Collector not party to suit 

—Sic Jurisdiction of Civil Courts, ll 

C.L.R. 533. 

See Jurisdiction of Civil Courts, 2 B. 

L.R. F.B. 1 = 10 W.R. F.B. 66. 

See Partition— Partition, Effect op, 

12 C.L.R. 281. 

Joint and undivided estate — Private partition 

—See Partition— Private Partition, 8 B. 

L.R. App. 73, Note = 13 W.R. 447. 

See Partition— Private Partition, 8 C. 

72 = 10 C.L.R. 81, 2 C.L.R. 134. 

See Ben. Reg. XIX OP 1806, 3 C. 705. 

Byahi Marriage. 

See Hindu Law— Inheritance, Marsh 
644. 

Byalwafa. 

See PARSIS, 5 B.H.C. A.C. 109. 

Byelaw. 

A Distriot Municipality as to how to oarry 

on offensive trades declared ultra vires — See 

Bom. act HI op 1901, s. 48 ( b ) (III), 4 Bom. 

1j« B. 585. 

See MAD. ACT II OP 1886, ss. 70, 87, 22 M. 
524. 

Rules framed by Munioipal Board of Mus- 
soorie as to building within Munioipal limits — 
Order for demolition of building ereoted in 
oontravention of suoh rules— See U.P. ACT 
XV OP 1883, a. 65, A.W.N. 1900, 8. 
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Bye- law —concluded. 

Bye-law9 passed by Municipality— Presump- 
tion— Validity— See U.P. ACT XV OF 1883, s. 
55. 19 A. 493. 

Munioipal Board’s powers to make — Extent 
of— See U.P. ACT XV OF 1883, s. 55 (c), 19 A. 
313 = A.W.N, 1897, 65. 

Of Port Trust, Rule 59— See SALE OF 
GOODS. 17 B. 62. 

Byragi. 

Precept that — oan acquire no property is only 
counsel of perfection — Presumption as to 
ownership of property held and money paid by 
the head of a mutt— See HINDU LA W— INTER- 
PRETATION, 26 M. 79 = 12 M.L.J, 439. 

Calcutta. 

Easement — Light and air — Premises situate 
in — Law applicable — See PRESCRIPTION — 

Easements— Light and air, 6 B.L.R. 85 = 
19 W.R, 194. 

Calcutta Municipal Consolidation Act. 

See BENG. ACT II OF 1889, 

Calcutta Municipality. 

See Ben. act VI of 1863. 

8$e Ben, act III of 1899. 

Calcutta Municipality ( Amending Ben . Act IV 
of 1876.) 

See BEN. ACT V OF 1884. 

Calcutta Port Improvement Act* 

See BEN. ACT V OF 1870. 

Calcutta Sub urban Police Act. 

See BEN. ACT II OF 1866. 

Calcutta University Aot. 

See Ben. act II of 1857. 

Calendar. 

See Limitation— General, 9 B.L.R.App. 

41. 

Suit in time aooording to Bengal oalendar 
and out of time aooordiDg to English oalendar 

— See Limitation act, 1908. a. 25, 13 O.L.R. 
153. 

See Limitation act, 1908, s. 25, 4 B.L.R. 
App. 53 = 13 W.R. 183. 

Camp, 

(1) — 0/ Magistrate— Adjournment of case . — 
Per Jenkins, C. J . — We earnestly hope that 
those judicial officers whose official movements 
may leave them open to this oharge (that is, 
of wilfully oompelliDg the defendant to follow 
the movements of his camp) will strive to exer- 
cise their powers with 6Uoh consideration to 
those who appear before them as will seoure 
them from any imputation of misoonduot in 
this respeot. GlRJASHANKAR v. Gopalji, 7 
Bom. L.R. 951 =80 B. 241. [R„ 35 G. 766, P. 
B.-7 O.L.J. 666 = 12 C.W.N.682.] 


Camp Inquiry, 

(1) — Necessity for informing time and place> 
of inquiry in camp.— It is not enough that 
a party should be informed that a case will 
be taken up in camp. The place where it will 
be taken up and the date must be made- 
known to him. WARLIA TELI v. NAKKir 
TELI, 8 C.P.L.R. 06. 

(2) — Necessity for Court's adhering to time and 
place fixed for hearing. — A Court must fix a 
place as well as a time for hearing an appeal 
or suit and must adhere to both and ought not 
to dispose of an appeal or suit either at a time 
or at a place of whioh the parties have not had 
notioe. TUKARAM v. GaNPAT, 8 C.P.L.R. 99. 

Canal. 

(1 ) — Hajiwah Canal in Multan District- 
Rights of Excavators and Government. — The 
plaintiff instituted this suit against Govern- 
ment olaiming proprietary right in the Hajiwah 
Canal in the Distriot of Multan, whioh was 
supplied with water from the Sutlej river. The 
Canal wa9 excavated by the plaintiffs’ ancestors 
with the sanotion of Government in the year 
1861 at a cost of about nine lakhs of rupees. It 
passed through lands owned by persons not 
parties to this suit, whose consent plaintiffs'' 
ancestors had obtained under agreement to 
supply them with water. In the settlement 
Records the Canal was entered as the property 
of the plaintiffs’ father. The Government 
waste lands of over 60,000 acres, whioh were 
farmed by plaintiffs and others, were inoapable 
of cultivation for want of water. The Govern- 
ment sanctioned in proprietary right a grant of 
this land to plaintiffs’ father. Upon the death 
of plaintiffs’ father disputes arose among his 
sons, and owing to such quarrel Government 
took over possession and management of the 
Canal. The Government denied the plaintiffs’ 
right to the Canal outside the 60,000 aores 
grant and relied on the 8th olause of an agree- 
ment oxeouted by the parties. The olause was 
as follows : — ‘The* Canal dug by the grantee 
and known as the Hajiwah shall for the present 
remain under the management of the said 
grantee : Provided always that in consideration 
of the premises that the said grantor, his 
suooessor and assigns shall at all times here- 
after, whenever he or they shall think neoessary 
be entitled without the oonsent of, or permis- 
sion from the said grantee, his heirs, legal re- 
presentatives and assigns, to take into his or 
their own hands and control the management 
and distribution of the water of the said Canal 
without payment of any oompensation whatso- 
ever, and further to dear the said Canal and 
reoover the cost of olearanoe and management 
by a oanal-rate to be levied on the area irrigat- 
ed. Held, that the ancestors of the plaintiffs 
acquired a proprietary interest in so muoh of 
the Government lands taken for the purpose of 
the Canal as was required for its oonstruotion 
and maintenance, and also a right to have tha 
waters of the Sutlej river admitted into the* 
Canal so long as the Canal was used for the pur- 
pose for whioh it was originally designed. The 
principles applicable to suoh oases are — "If a 
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Canal — concluded. 

man under a verbal agreement whith a landlord 
lor a certain interest in land or, what amounts 
to the same thing, under an expectation creat- 
ed and encouraged by the landlord that he 
shall have a certain interest, takes possession of 
such land with the oonsent of the landlord, and 
upon the faith of suoh promise or expectation 
with the knowledge of the landlord and without 
objection by him lays out money upon the land 
a Court of Equity will compel the landlord to 
give effect to suoh promise or expectation, 1 E. 
and I, Ap. 129 at p, 170 (1865). Held, also 
that the Government were entitled under the 
agreement to hold possession and control of the 
laDd so long ao they considered it necessary. 

ahmad Yar khan v. The Secretary of 
State for India in Council, 99 P.L.R. 
1901 = 38 P.R. 1902. 

(2) — Division of water channel.— A. water 
ohannel should not be diverted so as to damage 
the land of another, GHANARAM v. NANHA 
JAGGU, 3 C. P.L.R. 143. 

Meaning of the term— See BOM. ACT VII 
OF 1879, o. 8, 5 Bom. L.R. 760 = 28 B. 105. 

Ses Easement, 7 M. 530. 

Construction of — Expenses of making duots 
and for oanal-rates— See ENHANCEMENT OF 

rent — Enhancement, Grounds of, 2 

Agra 346. 

Construction of — Expenses for canal dues 

— See Enhancement of rent— enhance- 
ment, Grounds of, 2 Agra 179. 

S*e Landlord and tenant— Landlord 
to give and maintain tenant in posses- 
sion, 28 C. 693, P.C. = 28 I. A. 211=5 C.W.N. 
634 = 3 Bom. L. R. 505. 

Canal and Drainage Act, Northern India. 

See Act VIII OF 1873. 

Canal dues. 

Construction of oanal — Expenses for oanal 

dues— See Enhancement of rent— En- 
hancement, Grounds of, 2 Agra 179. 

Canals and Public Ferries Act. 

See Mad. act II of 1890, 

Cancellation of Deeds. 

See Deeds— Cancellation of deeds. 

Cancellation of Receipt Stamp. 

See STAMP act, 1899, s. 12 (3), 6 Bom. L.R. 
436 = 28 B. 432. 

Candidate. 

Notification that — has passed — Canoelment 
of notification on ground of error — Appeal to 
Privy Counoil — See APPEAL TO PRIVY COUN- 
CIL-CASES WHERE APPEAL LIES OR NOT, 

6 A. 163, F.B. = A.W.N. 1884, 15. 

8ee Board of Examiners, 28 C. 479. 


Candidate — concluded . 

8uit against Municipal Board for declara- 
tory decree to be entered in list of — for elec- 
tion as members of Board — Alleging of mala- 
fides against revising tribunal — Maintainability 
of suit against Board— See MUNICIPALITY, 
22 A. 143 = A. W-N. 1900, 4. 

Pleadership examination — Board of Exa- 
miners —Standard of marks required for pass 
certificates raised without notioe to candidates 
— Application by unsuccessful candidates for 
revision of list of successtul candidates — See 

Pleadership Examinations, 9 a. 6ii, F.B. 
= A.W.N, 1887, 148. 

Canning’s Confiscation Proclamation of 1858. 

See Mortgage— General, 4 C. 839, P. 
C. =6 I. A. 1. 

Canning’s Proclamation of 15th March, 1838. 

Nazal land in Ouah, suit for possession of— 
Burden of proof — Efieot of— Power-of-attor- 
ney signed by Deputy Collector for Deputy 
Commissioner, presumption as to — See POS- 
SESSION,— SUITS FOR POSSESSION, 7 O.C. 
65. 

Canongoe. 

Obstruction to canongoe appointed by set- 
tlement offioer — See BEN. ACT V OF 1875 
ss. 4, 5, 6 C.W.N. 120. * 

Canongoe Papers. 

See CANONGOE PAPERS. 

Cantonment. 

(1) — Right of military authorities to quarter 
troops in houses belonging to private individuals 
in cantonments — Military Regulations. — The 
military authorities have no right to appro- 
priate to their own uses houses the property of 
private individuals in cantonments, except, 
subject to the conditions prescribed by the 
Military Regulations, on the faith of whioh the 
houses were built or purchased. Held by 
the Appellate Court that, when a person was in 
the ocoupation of a house in oantonments, he 
could not be ejeoted without due notioe. 
CAREY V. ROBINSON, 1 Ind. Jur. N.8. 88 = 
Bourke, O.C. 399. 

(2 ) — Contract by Cantonment Committee , suit 
for damages lor breach of, maintainable against 
Committee as body corporate — Bombay Act III 
of 1867, s. 11. — This was a suit for damages 
for breaohes of some conservancy oontraots 
entered into by the plaintiff with the Canton- 
ment Committee of Poona. The defendants 
took objection to the form of the suit, on the 
ground that the Poona Cantonment Committee 
of which they were members, not being a cor- 
porate body, oould not be sued as such, but that 
the members ought to be impleaded defendants 
nominatim and individually. The District 
Judge, however, held that the plaintiff need not 
bring in the members of the Committee as 
parties nominatim that the suit was properly 
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Cantonment— continued. 

constituted, and gave a deoree for the plaintiff. 
The High Court confirmed the decree oonour- 
rmg with the lower Court in holding that there 
was nothing wrong in the form of the suit as it 
was brought. The Committee was oreated by 
rules made under s. 11 of Bombay Aot III of 
1^67. Those rules, though not by express 
words, do, by implication, create the Commit- 
tee a corporation for the purposes of the con- 
servancy of the oantonment. When the Com- 
mittee has entered into contracts in a corporate 
manner, it is not open to the Committee to 
deny such corporate character when 6ued for 
damages for breaoh of such confcraots, and it is, 
therefore, open to the Committee to huo and 
be sued in its own name on such contracts. 

The Cantonment Committee, Poona v. 
BARJORJI BaMANJI, 14 B. 285. [D., 31 B. 

683 = 12 Bom. L.R. 615.] 

(3) — S. 380, Civ . Pro. Cede, 2882 -British 
Cantonment of Secunderabad. — For the pur- 
pose of s. 380, Civ. Pro Code, the Britith 
Oantonment of Secunderabad must bo regarded 
as being a place out of British India. HOSSAIN 
A LI MlRZA v. ABID ALI MlRZA, 21 C. 177. 

(4) — Grant of land for building purposes — 
Bight of Government lo eject grantee-- Assessment 
of alluvial accretions- Jurisaiction of Civil Court. 

Under the Military Regulations relating to 
grants of lands in oantonments, a grant oanuot 
be resumed by the Government without a 
month’s notice, and without payment of tho 
value of buildings whioh may have been autho- 
rised to be erected. The Civil Courts have no 
jurisdiction to assess rent on alluvial accretions 
to lands granted in oantonments. PATTERSON 

v. The Secretary op State for India 
in COUNCIL, 3 A. 689 = A.W.N. 1881, 45. 

(6)— Land within Municipal limits— Suit by 
Secretary of State — Refusal to pay ground-rent 
—Cause of action— Jurisdiction of Civil Court 
— Right of grantee to compensation on ejectment 
—Certain land situate within the limits of a 
cantonment was granted ient-free for building 
purposes by the military authorities, and, on 
its resumption by oivil authorities, the ground 
rents on suoh land wore assigned to the Muni- 
cipality within whose limits the land was 
situated. On the refusal by the representative 
of the grantee to pay the ground-reut demand- 
ed by the Municipality, the Secretary of State 
for India in Counoil sued him in the Oivil 
Court, for a declaration of his proprietary right 
to the land, for its assessment to ground-reut, 
and in the event of the refusal of the defendant 
to pay such rout when fixed, for possession of 
the land by ejectment of the defendant there- 
from, and for mesne profits of tho land. Held 
—(a) that the Municipal Committee were the 
plaintiff’s agents in demanding ground-rent, 
and that the plaintiff bad therefore a right to 
sue ; ib) that the refusal of the defendant to 
pay ground-rent, or aooept the lease or to quit 
the land, afforded a cause of action, implying 
as it did a denial of the plaintiff’s title ; (c) 
that plaintiff was entitled to olaim reasonable 
compensation for the use and oooupation of the 


Canto nment— continued. 

land ; (d) that the suit was one properly cogniz- 
able by the Civil Court, and that the plaintiff 
was entitled to the reliefs he sought ; (e) but 
that in the event of the defendant being ejeoted, 
the plaintiff would pay him compensation for 
his buildings to be determined by an umpire. 

The secretary of State for India v. 
JAGAN PRASAD, 6 A. 148= A.W.N, 1884,6. 
[D., 30 B. 137 = 7 Bom. L.R. 735.] 

[S)—Resuynption of, with buildings thereon— 
Notice— Payment of compensation — Land in 
Cantonment — Resumption — Government. — In 
1862, E, the predeceesor-in-title of the defend- 
ants, obtained from the Government the land in 

dispute, under a grant whioh was made on the 
terras of the General Order of the 31st July 
1856. The General Order provided among other 
things : “ Permission to ocoupy suoh ground 
in a Military Cantonment confers no proprie- 
tary right, it continues the property of State. 
It is resumable at the pleasure of Government, 
but in all practicable oases one month’s notioe 
of resumption will be given, and the value of 
the buildings whioh may have been erected 
thereon, as estimated by a commitee, will be 
paid to the ownor.” E ereoted a bungalow on 
the land and iu 1874 he sold the bungalow and 
all his interest in the land to H, whose interest 
devolved at bis death on his executors, the 
defendants. On tho 19th Ootober, 1903, a notioe 
was given on behalf of tho Bombay Government 
to the first defendant that ho should on the 1st 
December, 1903 quit tho possession of premises 
and deliver them to the Cantonment Magis- 
trate at Poona ; and that the Government was 
prepared to pay to him R 9 . 15,500. The defend- 
ants hiving declined to comply with the 
nctioe, the Secretary of State for India in 
Counoil filed a suit to recover possession of the 
property from the defendants. The defend- 
ants in answer contended that one month’s 
notioe to the remaining two exeoutors ^defend- 
ants 2 and 3) was not giveu and that tho value 
of tho buildings had uot boon estimated or 
tendered. Held, (1) that the giving of notioe 
was not a condition precedent, the provision, 
about it being nothing more thau a statement 
of what will bo done where practicable for the 
purpose of saving tho oocupunt from such in- 
convenience as an immediate resumption might 
involve. That even if it be assumed that a 
notioe was a condition precedent to the right 
of resumption, it was dear that three exe- 
cutors on their own showing were joint 
oooupanta and notice given to one of them 
satisfied tho provision. That payment was 
not made a condition precedent to resumption, 
though no doubt the right to that payment 
would arise on resumption. SECRETARY OF 
state V. VAMANRAO, 7 Bom. L.R. 785 = 80 
B. 137. 

(7)— Cantonment land, alienation of— Native 
State — East India Company — Rights of alien - 
ation, and management and control of the same 
in the absence of any treaty. — The Hyderabad 
Subsidiary Force, whioh bad its headquarters 
in the Beouudorabad Oantonment, waa a loroe 
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in the employment of the East India Company, 
and oommanded by the Company’s Officers, 
but maintained, by agreement, in Hyderabad 
Territory for the protection of the Nizam, It 
appears that there never was in existence any 
treaty prescribing the limits of the powers of 
the Nizim’s offioers on tne one hand, and the 
Military Commander commanding the Hydera- 
bad subsidiary foroe on the other, with respect 
to the management, control, and dispossession 
of the Cantonment and the land comprised in 
it. When the Nizam’s Government admitted 
a British Force within its territory, and allot- 
ted it to the Secunderabad Cantonment a 3 its 
Headquarters, it, no doubt, by neoessary impli- 
cation, conveyed to the military authority all 
powers of jurisdiction, control, and manage- 
ment inoidcnt to maintaining the efficiency and 
the discipline of the troops, and the pc*oe and 
good order and oonveniout use of the Cauton- 
ment. But it would be going a long way beyond 
this to hold that the offioer commanding the 
troops could be held empowered to alienate, in 
perpetuity land forming part of the Canton- 
ment, and undoubtedly Hyderabad territory for 
a purpose wholly unoonuected with military 
requirements. PESTONJI v. EDULJI, 10 Bom. 
L.R =287 = 12 C.W.N 465 = 4 N.L.R. 65 = 7 C. 
L.J. 401 = 3 M L.T. 339 = 18 M.L J. 199 = 14 
Bur. L.R. 102 = 35 C. 478. P.C.=35 I. A. 79. 

(8) Cantonment, land in — Presumption in 
respect of such land — Adverse possession — Limi- 
tation.— In the beginning of the 19th century, 
one Lieutenant Young, having built a house 
to quarter his regiment, also appropriated a 
piece of land adjoining the same, situated 
within Cantonment limits and subjeot to 
Cantonment rules until 1874, when it was 
made over by the Military authorities to the 
Civil authorities. Sixty years had not elapsed 
sinoa the acquisition of the land by the defend- 
ant. Held that the suit was not barred by 
limitation. A party who builds a house in 
Cantonments must bo takeu to have derived 
his title to occupy the land from the Military 
authorities, and their power to make a grant 
of it oan only be oo-exten9ive with their own 
tenure of the property and no assignment by 
them can subsist beyond the period the land 
might remain subjeot to Cantonment regula- 
tions. Bank of Upper India v. The 
Secretary of State for India in Coun- 
cil, 7 A. L.J. 1894. (6 A. 148, R.) 

(9) — Gantonment ) land and building in— 
Tenants if owners or licensees— Permission to 
build, effect of — Long possession — Presumption 
of ownership if arises — Resumption by Govern- 
ment— Compensation.— On the question whe- 
ther the appellants’ house situated within the 
Poona Cantonment was held by the appellants 
in proprietary right or under the military or 
oantonment tenure, so as to be rasumable by 
the Government at their pleasure subject to the 
payment of compensation for buildings ereoted 
by the tenant : Held— That, assuming that 
the house existed at or before the time the 
•oantonment was formed, there was under the 

C. 11-48 


Cantonment — concluded , 

oircumstanoes of the case, strong probability 
that the owner was duly compensated along 
with other proprietors for the change in his 
position as owner to that of iioensee ; that 
permission to build bungalows, though fre- 
quently given, did not oarry with it any short of 
proprietary right, and the buildings were liable 
to expropriation at a price to be fixed by the 
authorities ; that, in the ciroumsfcances, mere 
possession or occupation of the bungalow on 
the site raised no presumption that the appel- 
lants or their predecessors in title were owners 
in fee , that the appellants were mere licensees 
and the land in question had been iawiully 
resumed by Government. KAIKHUSRU ADERJI 

ghaswala v. The Secretary of state 
for India in Council, is C.W.N. 909, P.C, 

GO)— Lease for more than one month — 
Bengal Army Regulations , para 24.— An agree- 
ment to take a lease of a house in Amballa 
Cantonment for one year is not valid by reason 

“, P “ 24 of , the Bengal Army Regulations 
whioh prescribes that houses in cantonments 
can only, according to those Regulations, be let 

Hodgkinson v. Fitzher. 

BERT, 113 P.R. 1882. (71 P.R. 1873, Cited.) 

Hire of house — Refusal bp tenant to pau 
higher rent man is stipulated for by the land- 
lord with the Cantonment Committee— Plea 
invalid.— In a suit by a landlord for arrears of 
rent due from the tenant, the latter amongst 
other pleas contended that the landlord when 
obtaining permission from the Cantonment 
Committee to build the house in question 
agreed to charge a certain rate and could not 
claim a higher one. Held that as this is no 
suit between the landlord and the Cantonment 
Committee, but between him and third parties, 
such plea oannot be allowed. MOHUN LaL v 
MUSSAMMAT BEGAM, 72 P.R. 1883. 

Right of pre-emption as to property in— 
See PUN. ACT II OF 1905, es. 3 (3) (a) 7 (I) 3 

=80 p'.W.B~19n. R ' « 

8uit for fruit on trees in Cantonment— See 

N183I CT 16 " ° F 1881, S3 ‘ 3 !2K 93 {a) ' A ' W> 

Grant by military authorities of oanton- 
ment land— Resumption by Government— See 
Grant— Miscellaneous, 3 Agra 7. 

In Native State— Power of commanding 
offioar to grant land — See NATIVE STATES 12 
C.W.N. 465, P.C. = 35 C. 478 = 35 I. A. 79 = 3 
^•k.T, 339 = 4 N.L.R. 65 = 14 Bur. L.R. 102 
^18 M.L.J. 199 = 10 Bom. L.R. 287 =»7 C.L.J. 


See Residence, 9 b. 244. 

Cantonment Act. 

See ACT III OF 1880. 

See Act XIII OF 1889. 

Oantonment Act, Bombay. 
See BOM. ACT III of 1867. 
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Cantonment Committee. 

I3 a public servant — Notice of olaim neces- 
sary —See CIV. PRO. CODE, 1908, 83. 2 (17), 
80, 12 Bom. L.K. 615. 

Cantonment Coart. 

Soldier — Army Schoolmaster — Cantonment 
Court of 8mall Causes — Jurisdiction — See 

Small Cause Court, Mopassil Jurisdic- 
tion of— General, 6 M.H.C. 83. 

Cantonment HoaBe Accommodation Act. 

Soo ACT II OP 1902. 

Cantonment Joint Magistrates Act. 

See ACT III OF 1859. 

Cantonment Magistrate. 

(1 ) — Act III of 1859 , s. 4, jurisdiction of 
Court of Cantonment Magistrate — Small Cause 
Courts Act, XI of 1865, ss. 12, 8.— The faot 
that a person is neither carrying on business 
nor is resident within the limits of a Military 
Cantonment does not by itself disentitle him 
from suing in the Court of the Cantonment 
Magistrate. The only persone preoluded from 
doing so are tbo.-e not registered as military 
bazaarmen at the time the debts were contract- 
ed. Also, unless the defendant is amenable 
to the artioles ol war as contemplated by s. 4 
of Aot III of 1859, in which case he oan only 
be sued in the Court of the Cantonment 
Magistrate, he may also be sued in the Court 
of the Subordinate Judge, provided the cause 
of action arose within his jurisdiction. The 
8mall Cause Court Aot, XI of 1865, s. 12, saves 
the jurisdiction of the Cantonmont Magistrate, 
but does not take away the jurisdiction con- 
ferred by 8. 8 of the Small Cause Court Aot. 
SUNDARDAS JAGJIVANDAS V. MOMANDAS Tl- 
CUMDAS, 9 B. 454. 

(2) — Civ. Pro. Code , 1882 , s. 15— Jurisdiction 
7 " Court of lower grade in two Courts having 
jurisdiction. — Defendants were sued on a bond 
exeouted by them at the Abmedabad canton- 
ment, the cause of aolion having thus arisen 
within the jurisdiction of the Cantonment 
Magistrate. The residence of the defendants, 
however, happenod to be within the jurisdiction 
of the City Small Cause Court, On the question 
being referred to the High Court for deoision, 
whether the Court of the Cantonment Magis- 
trate at Ahmedabad with Small Cause jurisdic- 
tion up to Rs. 200 was to be considered tho ; 
Court of “ tho lowest grade ” having jurisdiction 
in the cantonment, within the meaning of s. 15 
of the Civ Pro. Code, with reference to tho 
City Small Cause Court at Ahmedabad, held 
that, although both the above Courts had juris* 
diotion to try the oause, yet, tho Small Cause 
Court of the Cantonment, whope jurisdiction 
extended to only Rs. 200, whilst that of tho 
City Small Cause Court extended to Rs. 500, 
was to be deemed to be the Court of lower 
grade, and therefore, under 8. 15 of the Civ. 
Pro. Code, the proper Court to try the suit, 
MOHANLAL RAIOHAND V. VIRA PUNJA, 12 B. 
169, [F., 16 B, 702.] 


Cantonment Magistrate— concluded. 

See Small Cause Court, Mofussil,. 
Jurisdiction of— practice and Proce- 
dure, 4 B.H.C, A.C. 187. 

Captain. 

Oontraot by agent on behalf of — and ownera 
of ship then in the roads — Liability of agent— 

See Principal and agent— Duties and 
Liabilities of Agents, 7 M.H.C. 82. 

Captor. 

Animal fercc— Pit— Captor — Right of, — He 
who prepares a pit iu oraer that an animal 
fer(r may fall, and into which the aDimal 
actually falls, becomes the captor and, as 
suoh, owner of the animal, though a third 
person may get actual possession of it, 
MAKATH v. KONDAPUNI, 4 M. 268. 

Carnatic Act, Nawab of. 

See MAD, act XXX OF 1858. 

Carpenter. 

Offioe of village carpenter, whether “ here- 
ditary office,” — See BOM. ACT III OF 1874. 
s. 4, 21 B. 733. 

Carriers. 

See ACT III OF 1865. 

See ACT IV OF 1879. 

Sec ACT IX OF 1890. 

See Common Carriers. 

(1) — Misdescription— Loss of goods. — Misdes- 
cription of the nature of goods entrusted to a 
common oarrier disentitles the sender to reoover 
for their loss, although tho goods wonld not be 
subject to any extra rates had thoy been pro- 
perly described. ROHEEMOOLLAH V. PALMER, 
Cor. 133. 

(2) — Common carrier— Deliver}/ at risk of 
Consignor — No delivery to consignee.— Where a 
vendor delivers the goods sold to a common 
carrier at his risk for being oarried to the 
vendee, there is no delivery of the goods to the 
vendee, though the carrier has been ohosen by 
the vendee himself. WINTER v. WAY, 1 M. 
H.C. 200. 

(3) — Foreign Steamship Company -Passenge r 
— Conditions on back of ticket— Company'* 
negligence — Stiif for damages for loss of passen- 
ger’s luggage — Condition of registration of 
luqgage endorsed on passage ticket— Duty of 
carrying Company— Foreign carrying Company 
— Place of Contract— S 151, Contract Act , — 
Foreign Steamship Company are not common 
oarriers in the ordinary English sense. [Not 
F., 28 M. 400.] A passenger by ship is bound 
by tho conditions on tho baok of his passage- 
tioket though they are in a language unknown 
to him and though the Company has not taken 
his signature a9 required by those conditions. 
A foreign Company, in a suit for damages for 
loss of the luggage of a passenger, would uot be 
relieved from the oonsequenoes of their own 
negligenoe by printed conditions on the baok; 
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Carriers— continued. 


of the passengers’ passage ticket. Where one 
of the oonditions endorsed on a passenger’s 
tioket was that the carrying Company was not 
answerable for the loss of unregistered luggage, 
the Company could, in a suit for damages for 
the loss of the passenger’s luggage, suoceed 
only on proving that the passenger was bound 
by the conditions, that they were ready and 
willing to register the luggage and that the 
passenger did not in faot register it. Where a 
contract to carry a passenger was made by a 
foreign Company in Galoutta, they were bound 
by the provisions of s. 151 of the Contraot Aot. 

Mackillican v. The Compagnie Des 
Messageries Maritimes De Prance. 6 C. 
227 = 7 C.L R. 49. [R., 32 M. 95 = 18 M.L.J. 
497 = 4 M.L.T. 110.] 

(4) — Railway Company — Liability of car- 
riers by Railway under Railway Act IV of 
1879, s. 10 . — Atter the passing of the Railway 
Aot of 1879, the liability of carriers in India, 
including oarriers by Railway, is held to be 
not limited to liability for negligence, but is 
held to be a liability as insurers of the goods 
delivered to them. CHOGEMUL v. THE COM- 
MISSIONERS for the Improvement of 
the Port of Calcutta, 18 C. 427. [R., 
19 B. 165 ; D., 17 B. 417.] 

15 ) — Law applicable to common carriers — 
Contract Act , 1872, s. 152 — Common carriers 
— Contract Act not applicable — Reasons — Car- 
riers' Act (HI of 1865), liability under — 
Combined effect of ss. 6, 8 of the Act — Duties 
and liabilities of common carrier governed by 
principles of English Common Law recognised 
in Carriers' Act — Liability under Act IX of 
1890 (Raihvays).— The Aot of 1872 was not 
intended to deal with the law relating to com- 
mon oarriers, aud notwithstanding the gene- 
rality of some expressions in the ohapter on 
bailments, the common oarriers are not with- 
in the Aot. The obligation imposed bylaw on 
common carriers has nothing to do with con- 
tract in its origin. It is duly oast upon oom- 
mon oarriers by reason of their exeroisiug a 
publio employment for reward. The Aot of 
1872 does not profess to be a complete Code 
dealing with the law relating to oontraots. 
It only purports to define and amend certain 
parts of that law. The only section in the 
Aot in whioh bailment, for the purpose of 
oarriage, is mentioned in s. 158, which, how- 
ever, deals only with gratuitous bailments. 
At the time of the passing of the Act of 1872, 
there was in foroe a statute relating to oom- 
mon carriers, whioh, in connection with the 
Common Law of Enland, formed a complete 
Code, Had it been intended to codify the 
law of ocmmon oarriers by the Act of 1872, 
the more usual oourse would have been to 
have repealed the Aot of 1865 and to re-enact 
ite provisions, with neoessary modifications. 
As the Aot of 1865 is not “ expressly repeal- 
ed ” by the Aot of 1872, nothing in the 
Aot of 1872 is to “ efieot ” its provisions. 
[F., 14 Bur. L.R. 77 ; R., 11 Bom. L.R. 
335, 32 M. 95 = 4 M.L.T. 110=18 M.L.J. 497.] 


That the duties and liabilities of a common 
oarrier are governed in India by the principles 
of English oommon law on that subject, how- 
ever introduced, has been reoognised by the 
Indian Legislature in the Carriers’ Aot, 1865, 
an Aot framed on the lines of the English 
Carriers’ Act of 1830 (11 Geo. IV and 1 
Will. IV, Cb. 68). His responsibility does 
not originate in contract, but is cast upon him 
by reason of hi9 exeroising this publio employ- 
ment for reward. His liability as an insurer is 
an incident of the oontraot between him and 
the owner, not inconsistent with the provisions 
of the Contraot Act ; and the law of carriers, 
partly written and partly unwritten, remained 
as before the Act. The combined effeot of ss. 6 
and 8 of the Aot of 1865, is that, in respect of 
property not of the description contained in the 
sohedule, common carriers may limit their 
liability by apeoial contraot, but not so as to 
get rid of liability for negligence. (10 C. 166, 
Appr.\ 3 B. 109, Diss.) [R., 32 M. 95 = 4 M. 
L.T. 110 = 18 M.L.J, 497.] The Railway Aot, 
1890, reduce the responsibility of oarriers by 
Railway to that of a bailee, under s. 152, Aot 
IX of 1872, but this did not affeot the law 
relating to oommon oarriers, as suoh, laying 
down their liability, as insurers, on non- 
delivery. The irrawaddi Flotilla Com- 
pany V. Bugwan Das, 18 C. 620 = 18 I. A. 121 
P C- = 6 Bar. 40. [ Appr . 19 B. 165; R., 17 B. 
417, 723, 8 C.W.N. 349.] 


(6)— Goods of a dangerous nature— Duty of 
persons sending— Notice -Act XVIII of 1854, 
s. 15— Negligence— Act XIII of 1855 -Suit for 
compensation for destruction of life.— A person, 
who sends, tor oonveyanoe by rail, an article 
whioh he knows to be of a dangerous and 
explosive nature, is bound, both on the general 
principles of law, and by the special provisions 
ot the Railway Aot XVIII of 1854, to give 
notice of its contents to the Company’s servants. 
He is also bound to take all reasonable pre- 
cautions to preclude tbe risk of accident. 
Failure to do either of these things will render 
him liable for the consequences, whether they 
oocur in a manner he could have contemplated 
or not. Mode of assessing damages in a suit 
for compensation or destruction of life under 
Aot XIII of 1855. LYELL v. GANGA DAI, 1 
A. 60, F B. 


(7 ) — Contract between Railway Company and 
passengers— Obligation for safe carriage — Due 
care— Accident— Negligence — Burden of proof 
— Ignorance of law as defence — Damages— Costs 
of suit.— An obligation to take due care, i.e., a 
high degree of care, attaohes to carriers, and it 
oasts on them the duty of exeroisiDg all vigi- 
lanoe to see that whatever is required for the 
safe oonveyanoe of their passengers is in fit and 
proper order. Although they are not insurers 
against all defects, they are insurers against 
all defects, whioh oare and skill can guard 
against. If causes owing to whioh loss of life 
and damage had resulted to the passenger were 
oauses whioh oould have been prevented from 
becoming effective, by oare and skill on the* 
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part of the Railway Company, then, that oare 
and f k i 1 1 the Company were bound to exeroise. 
The burden of proving that they exercised that 
oare aDd skill lies upon them. The maxim that 
every man must be supposed to know the law 
is limited to the determination of the oivil or 
criminal liability of the person whose know- 
ledge is in question, and cannot be legitimately 
made use of in a case where the parties are en- 
tirely different and distinot from him. In suits 
for damages against oarriers for loss of life oo- 
oasioned by their negligence, distinot evidence 
of the loss sustained or benefit expected is not 
necessary. The Court must award a fair amount, 
having regard to all the oircumstanoes of the 
case. (16 B. 254, F.) In such oases, oosts should 
be allowed on such a soale as not to exhaust 
the damages awarded. KALIDASS MOOKER- 

Jee v The East India Railway Company, 

2 C.W.N. 609. (7 B.H.C, 119, 120, F.) 

(8) — Liability of Railway Company-Loss of 
valuable articles— S. 11. Act IV of 1879 {Rail- 
way Act) — English and Indian Laws similar . — 
Where the servents of a Railway Company re- 
ceived a box containing gold and silver cmns and 
the person delivering the same deolarod their 
value and naturo, ho was not bound t.o tendor, 
but the oarrier must demand, the increased 
oharge for insurance. And if no suoh demand 
was made, the oarrier would be liable for the 
loss of, or injury to, the goods, although the 
inoreased charge was not paid. The words of 
the English Aot, 11 Geo. IV and 1 Wm. IV. 
o. 68, PR. 1 and 17 and 18, Vio, C. 31, s. 7 and 
the words in Aot IV of 1879, s. 11 (Railways) 
are praotically the same so far as this matter is 
concerned. THE SECRETARY OF STATE FOR 

India in Council v. BudhuNath poddar, 

19 C. 538. [R.. 17 B. 723 ; Dim., 19 B. 165.] 

(9) — Short delivery — Time and place of 
apprisal , reasonableness of.— A. stipulation, by 
carriers, that they should be apprised of claims 
made on them for default on the part of their 
servants, at their ohief place of business and 
within a time, whioh will render inquiry likely 
to be attended with somo result, is not un- 
reasonable. The British India steam I 
Navigation Company v. Hajee Mahomed 
Esackand Company, 3 M. 107. [R..26B. 

592.] 

(10) — Carrier by sea.— A carrier by sea is 
obliged to make an aotual delivery of goods 
oarried by him to the consignee, but suoh 
prima facie obligation may be affeoted by the 
custom of tho port where the goods are to be 
delivered. Neither by tho oustom of the port 
of Bombay, nor by the provisions of the 
Customs Aot, is the master of a ship bound to 
wait 15 days before commencing to land his 
oargo, but within a reasonable timo after the 
arrival of his ship— 48 hours in the case of a 
sailing vessel, and somewhat less in oase of a 
steamer— he is at liberty to land goods if the 
oonsignee has not then sent boats for them ; 
and suoh landing is not unlawful, or a breaoh 
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of oontraot as oarrier, on the part of the 
master. The landing of goods under the above 
oiroumstanoes, and setting them apart for the 
oonsignee, do not constitute a delivery of them 
to the oonsignee ; but suoh goods, after being 
so landed, continue in the possession of the 
master as carrier. The defendant reoeived 
goods on board his steamer under a bill of 
lading whioh exempted him from liability for 
loss occasioned by the act of God, the Queen’s 
enemies, fire and all and every other dangers 
and acoidents of th6 seas, rivers, and naviga- 
tion of whatsoever nature or kind, and lawfully 
landed them on the Custom House Bunder at 
Bombay, where they were accidentally burned 
before they were delivered to the oonsignee. 
Held that he was proteoted by the above excep- 
tion in the bill of lading. THE HONGKONG 

and Shanghai banking corporation v. 
T. Baker, 6 B.H.C O C. 71. On appeal , 7 B. 
H.C. 186. [F-, 13 B. 571 ; R. t 19 B. 639.] 

(11) — Proprietor of dale carriages— No common 
carrier— Ordinary care — Bailee for hire.— The 
term “common carrier” aB understood in the 
English Law does not include a person oarrying 
on the business of dak-carriages. 8uoh a 
person should exercise only reasonable and 
ordinary care in rospoot of baggage entrusted 
to him ; but he is not responsible for any loss 
whioh may not arise from tho negligence or 
default of himself or his servants. He is not 
bound to insure the safe conveyance of the 
baggage against all risk save the aot of God or 
tho Queen’9 enemies. He is to bo regarded as 
a bailee for hire, and the faot that he does not 
delivec the baggage at the end of the journey 
should be acoepted as piima facie proof that 
the loss has been oooasioned by negligenoe for 
whioh ho is responsible, and, consequently, the 
onus of proof lios on him that reasonable oare 
was exeroisod by him. TODAL SINGH v. 

Thompson, 2 N.W.P. 237. 

(12) — Act XIV ol 1S66— Government Bullock 
Train— Government , ordinary bailee for hire , 
not common carrier. — Goods oonveyed by the 
Government Bullock Train or not entrusted 
to the post office for oonveyanoe within the 
meaning of Aot XIV of 1866. In respect of 
the Government Bullock Train, Government 
must be regarded as on ordinary bailee for hire, 
and not as a common oarrier. As suoh bailee, 
apart from any special oondifcion limiting its 
liability, it is bound to take ordinary oare of 
goods entrusted to it for oonveyanoe, and if 
goods are stolen through the negligenoe of its 
servants, it is liable to make good the loss to 
the oonsignor. But it may, as any other bailee 
for hiro, limit its liability by oonditions, pro- 
vided those oonditions ar* not repugnant to 
public policy or positive law. A condition that 
it will not bo responsible for loss oooasioned by 
the negligenoe of its servants is oertainly not 
repugnant to positive law, nor a oondition re- 
pugnant to publio polioy. THE DEPUTY POST 

Master, Bareilly v. Earle, a N.W.P, 
198. 
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(13 ) — Shipmaster undertaking to deliver 
goods subject to terms of bill of lading— Effect 
— Action for damages to goods by defendant' s 
negligence— Proof. — A ship-master, undertak- 
ing to deliver goods, subjeot to the exceptions 
and conditions mentioned in the bill of lading, 
takes on himself th9 consequences and contin- 
gencies other than tne exceptions expressed in 
the bill of iadiDg, or whioh are implied by law. 
In an action for damages to goods by defend- 
ant’s negligenoe as a oommon oarrier, plaintiff 
need not give evidence of suoh negligence, unless 
the defendant shows the cause of injury to be 
within the exceptions. G. SHETLIFF v. C 
8COTT, 22 W.R. 39. 

(14) — Time for delivery of goods— Lien for 
carriage of goods. — Although a oarrier may not 
be bound to deliver goods on auy specific day 
within any specific time, he is bound to deliver 
them within reasonable time, and what consti- 
tutes reasonable time must be determined upon 
the ooneideration of all the circumstances of 
the case. A oarrier is entitled to his freight 
and charges, and he is entitled to retain the 
goods in satisfaction of his lien upon them. 
EULDEO Dass V. NATHOOMUIi, 2 Agra 132. 

(15) — Nature of obligation of common carriers 

— Origin of the liability — Implied agreements 
by carrier by water— Burma Laws Act (XIII of 
1898), s. 13 — Law administered by Calcutta 
High Court in civil case to be administered by 
Burma Courts — Contract Act.— The obligation 
imposed by Law on Common Carriers has 
nothing to do with contraot in its origin, but 
it is a duty oast upon common oarriers by 
reason of their exercising a publio employment 
for reward, and a breaoh of suoh duty is a 
breaoh of the Law and for this breaoh an action 
lies, founded on the Common Law, whioh 
aotion wants not the aid of a contract to sup- 
port it. Held, that the Common Law liability 
of a carrier in the position of the defendant 
rests on the same foundation as the liability 
of a common oarrier, Held that a oarrier by 
water impliedly engages that his vessel shallbe 
waiter tight. Held, also that, under sub-s. (2) 
of e. 13 of the Burma Laws Act, all questions 
arising in civil cases in tho Courts of Rangoon 
shall be dealt with and determined according 
to the Law for the time being administered by 
the High Court of Judicature at Fort William 
in Bengal, in the exeroise of its ordinary 
original civil jurisdiction ; that the Common 
Law of England is part of the law administered 
by suoh Court in oases whioh arise in Calcutta ; 
that if such Common Law would be applied in 
a oase of the same description as the present 
arising in Catoufcta, it should be applied by 
this Court to the present case. MaLADI 8ATHA- 
LINGAM V. RAMJAM LALLJU 8AJAN, 14 Bur, 
L.R. 77. (18 0. 620, F.) 

(16) — Perishable goods shipped — Destruction 
of decayed goods at port by order of Municipal 
authorities— Obliteration of marks — Portion of 
goods not identified— Rest delivered— Claim for 
short delivery — Negligence— Liability of carry- 
ing Steamship Company.— In July 1907, 2,035 
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baskets of onions were shipped from Madras to 
Moulmein by the B.I.8.N. Co. They travelled 
to Rangoon by a certain steamship and were 
there transhipped to two other steamships and 
oonveyed to Moulmein in three different voya- 
ges. Three of the consignees of these onions 
were A, E, and P, and to them were consigned 
100, 100 and 150 baskets respectively. A plead- 
ed that he only received 70 baskets, aud so he 
sued the Company for short delivery of 30 bas- 
kets. Under similar oircumstanoes, E and P 
respectively sued the Company (or short deli- 
very of 25 and 54 baskets. The Company 
denied their liability by reason of the olauses 
of their bills of lading, and they especially 
relied on the endorsement on the bills ; “ Onion 
bags and baskets frail. Carried at shippers 7 
risk. Steamer not responsible for condition or 
outturn of contents.” On the merits of the 
oase, rhey pleaded that the 2,035 baskets were 
shipped to 17 consignees in Moulmein and 
arrived in Rangoon on the 21st July (a Sunday, 
when no transhipment is done), and that the 
consignment was re-shippad to Moulmein as 
per aooount stated by them. The Company 
stated that, by order of the Municipality, 17fi 
baskets and 11 bags, containing 50 baskets, 

were destroyed in Moulmein, owing to the 

deterioration of their oontents and that, after 
delivery, 32 baskets still remained in the go- 
down, aud they urged that, owing to the bas- 
kets being frail and their contents haviDg be- 
come bad and the consequent obliteration and 
destruction of all marks, it was impossible to 
say to whom any portion of the 258 baskets 
were consigned. The plaintiffs A, E, and P 
were invited to bear a rateable porportion of 
the loss, Tho plaintiffs had also been offered 
i a portion of the 32 baskets in the godown, 
whioh they refused to accept, with the result 
that, on the 30th August, the whole 32 baskets 
ware destroyed as rotten. These baskets bore 
no marks. The plaintiffs did not urge that the 
onions had been damaged owing to the negli- 
genoe of the defendant Company, but contend- 
ed that the defendant Company had to show 
what had become of eaoh oargo oonsigned to 
them. The Company, however, did aocount 
for the whole 2,035 baskets consigned to them. 
Held that, having regard to the perishable 
nature of the goods, the frail packing, and the 
terms on which the Company undertook to 
carry, in the absence of any proof of negligenoe 
on the part of the oarriers the Company could 
not be held liable for all the baskets destroyed 
by order of the Municipality and that the loss 
should fall on the ownors of the goods ; and 
that with respeot to the baskets bearing no 
marks and, henoe, undelivered, the several 
owners of the consignments beoame tenants in 
oommon of the baskets in proportion to the 
quantities whioh should have been delivered to 
them respectively, and the plaintiffs, who re- 
fused to take shares though offered, oould not 
hold the defendant Company responsible. THE 

British India Steam Navigation Com- 
pany, Ltd v. A. H. Dadabhoy, 4 L.B.R. 
334 = 14 Bar. L.R. 299. 
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(17) — Liability of % for negligence and damage 
to goods — BUlof lading — Provision as to ex- 
emption from liability, effect of. — The goods 
(rioe bags) belonging to the plaintiff were ship- 
ped in a steamer belonging to the defendant 
Company, for delivery to the plaintiff’s agent 
at another port, and, on arrival at that port, 
were plaoed by the Company on the fore- 
shore, where, however, they were destroyed 
under the orders of the Munioipal authori- 
ties, on the ground that they had become 
damaged by rain and unfit for consump- 
tion. The condition in the bill of lading ran 
thus:— “In all oases and under all oiroum- 
stanoes, the liability of the Company shall 
absolutely cease, when the goods ace free of 
ship’s tackle, and, thereupon, the goods shall 
be. for all purposes and in every respeot, at the 
risk of the shipper or consignee. ” In a suit by 
the plaintiff for reoovery of the value of the 
rioe so damaged. Held — Per Subrahmayiia 
Aiyar , J. — The Company, in landing the goods 
without precautions to prevent damage to them, 
failed to take the same oare of the plaintiff’s 
goods ae a prudent person would, in similar 
oiroumstances, have taken of like goods of his 
own, and the damage was, therefore, the result 
of the Company’s negligence. The oondition 
in the bill of lading puts an end to the Com- 
pany’s liability as carriers, when the goods 
leave the ship’s tackle, but oonatitutes their 
subsequent possession, until delivery, as that 
of bailees. For, if it were otherwise, the 
bill of lading might be oonstrued so as to 
exempt the Company even from wilful mis- 
oonduot on the part of the Company’s servants. 
(22 B. 184, R .) Per Miller, J. [contra). — 
The Company are amply protected, against all 
responsibility, by terms of the bill of lading 
and are, therefore, not liable for damages. 
The general exception of negligenoe will apply 
to all stages of the transaction covered by the 
contract, and is not restriolod to that stage, 
during which the goods are aotually in the ship 
(13 B. 571, 10 C. 486, Compi.) but if tboro is 
a special olause dealing with a partioular stage 
of the transaction, that must bo applied, to the 
exclusion of the general exception (22 B. 194, 
Compd.) and it has been frequently held that au 
exception against negligenoe is valid if clearly 
expressed. (10 0. 489, 13 B. 571. F.) K.V.8, 

Sheikh Mahomed Ravuthar v. The B I. 
S.N. Company, l M.L.T. 387 = 16 M.L.J. 873 
= 80 M. 79. [Reversed, 18 M.L.J, 497 = 4 M. 
L.T. 110.] 

(18) — Liability of , for negligence and damage 
to goods — Bill of lading— Provision as to ex- 
emption from liability, effect ol — English % Ame- 
rican and Indian Law — Contraction against 
liability— Public policy— Contract Act , ss. 23 
and 151.— The goods (rice bags) belonging to 
the plaintiff were shipped in a steamer belong- 
ing to the defendant company, for delivery to 
the plaintiff’s agent at another port, and on 
arrival at that port, were plaoed by tbe oompany 
on the foreshore, where, however, they were 
destroyed under the orders of the Munioipal 
authorities, on the ground that they had 
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beoome damaged by rain and unfit for oomsump. 
tion. The oondition in the bill of lading ran 
thus : — “ In all cases and under all oiroum- 
stances, the liability of the company shall 
absolutely cease, when the goods are free of 
ship’s tackle, and, thereupon, the goods shall 
be, for all purposes and in every respeot, at the 
risk of the shipper or consignee.” In a suit by 
the plaintiff for reoovery o* the value of the 
rice so damaged. Held, per White, C.J., and 
Sankaran Nair, J — The oontraot was not 
terminated by the deposit of the goods on the 
foreshore, and it was for the defendants to show 
that the plaintiff’s goods were ready for delivery 
at the time they were damaged and not for 
plaintiffs to show they were not ready ; and as 
there is no evidenoe to show that the bags were 
ever ready for delivery by being separated from 
the rest, the defendants were negligent. Per 
Wallis , J. — The plaintiff’s olaim is notsomuoh 
for non-delivery of the bags, as for failure to 
deliver them in good order and condition, and 
the plaintiffs failed to prove that the oondition 
of the bags, when put at their disposal, justified 
them in refusing to take delivery. Held also , 
per White, C.J . , and Sankaran Nair, J. 
(IVa/Zis, J., contra). — A ship owner is not 
exemped from liability for negligenoe, unless 
the oontraot whioh exempte him is both clear 
and express ; and as the oontraot iu this oase, 
though dear, is not express, the defendants are 
not protected by their bill of lading (b). Per 
White , C.J. , and Wallis, J.— The Jaw of the 
Uuited States of America, forbids a carrier to 
exempt himself by oontraot from liability for 
negligence, while the law of England does not. 
On a question of this oharaoter the Courts in 
India ought to follow the law of England. (10 
C. 489, 28 M. 400, R.) Per Sankaran Nair, J. 
— The question of liability is not concluded by 
authority in India. A rule of English Common 
Law ought not to be followed, when it is oppos- 
ed to the principles followed and acted upon by 
the Indian Legislature. A oontraot exempting 
a ship-owner from liability for the negligenoe of 
himself or his servauts in not taking the oare 
required by 8. 151, Oontraot Aot, is oontrary to 
public polioy aud, therefore, void under 8. 23 of 
that Aot- Such an exemption clause is clearly 
against the interests of the mercantile com- 
munity and not necessary in the interest of the 
ship-owners. The reasons of the English and 
Amerioan rules on tbe subjeot considered* 

K. V.8. Sheik Mahamed Ravuthar v. the 
British India Steam Navigation Co., 
Ltd., 4 MLT. 110. F.B.-32 M. 98 = 18 M. 

L. J. 497 = 1 Ind. Cas. 977. 

(19 )— Carriers Act ( III of 1865), ss. 3 , 8 and 
9 — Through- book ing of goods by steamer and 
I rail - Liability of Steamer Company for loss 
durina transmission by rail— Railways Act (IX 
of 1890 1 , s. 75 . — The plaintiff oonsigued a parcel 
of silk artioleR through the Indian General 
8toam Navigation and Railway Company, Ld. t 
for delivery at Khagra, knowing that the 
arrioles would be carried in the first instance by 
the defendant Company, then by the Eastern 
Bengal State Railway and then by the East 
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Indian Railway CDmpany. They did not 
deolare the value of the artioles whioh exoeeded 
Rs. 100, not disclose the oontents of the paroel. 
It was found that the goods were lost, after 
they had been made ovec to the Eastecu 
Bengal State Railway. Held, that the agree- 
ment was in substance with both the Steam 
Navigation Company and the Railway Com- 
panies, and the former could not be held res- 
ponsible foe the loss GOKUL CHANDRA DAS 

v. Indian General Steam Navigation 
and Railway CO., IjD., 11 G.W.N. 1076. (II 
C.W.N. 1071, F.) 

(20) — Contract to carry partly by steamer and 
partly by rad — Divisibility of contract — Omis- 
sion of consignor to declare value and description 
of goods as required under ike xnovisions of 
Carriers Act and Railways Act— Liability for 
damages for loss of the goods . — Wher9 through- 
booking, first by steamer and then by rail 
or vice versa, is made for puolio convenience, 
and when the journey is performed partly 
in steamers of one oompanyand partly in trains 
of another, and the oharges oreditable to eaoh 
are subsequently adjusted the oontraot is divi- 
sible so far as the two portions of the journey 
are conoerned. Where a oonsignor failed to 
deolare the value and description of the goods 
as required under the provisions of the Carriers 
Aot and the Railways Aot, and sued tbe steamer 
company for damages for loss of the goods so 
oarried partly by steamer and partly by rail, 
held that, so far as the journey was by steamer, 
the steamer company is entitled to claim, as re- 
gards the aot of its agents and servants, the pro- 
tection afforded by the provisions of the Carriers 
Act, and so far as the journey was by rail, it is 
similarly entitled to claim the protection afford- 
ded hy tbe Railways Aot. NARANG RAI AGaR- 

walla v. River Steam Navigation & 
Co. LTD., 34 C. 419 = 11 C.W.N. 107. 

(21 ) — Liability of carriers by sea— Whether 
they are common carriers — Law applicable to 
such carriers contracting at Calcutta — Lanaing 
goods during rain— Negligence — Misfeasance . — 
Plaintiff’s agents, at Calcutta, shipped to the 
plaintiff at Madras, as consignee, certain goods 
in a steamship of the defendant company. On 
arrival at Madras, the goods were delivered to 
plaintiff in rain and part of them damaged by 
wet. This suit was instituted for damages 
from the defendants for negligence and mis- 
feasance. On behalf of the plaintiff, it was 
oonteuded that defendants were not common 
oarriers and could not contract themselves out 
of their liability as bailees and that, eveu if 
they were oommon carriers, they wer9 not- pro- 
tected by the protection clause in the bill of 
lading as their aot was one of misfeasance and 
not mere negligence. The Chief Judge of the 
Small Cause Court dismissed the suit holding 
that the defendants were protected by the 
above clause, but stated a case for the opinion 
of the High Court on the question, “ whether, 
under the bill of lading, the defendants were 
liable to the plaintiff, ” Held, that defendants 


were common oarriers and, as the oontraot was 
made at Caloutta, the lex loci contractus , vie., 
the law of England, applied to them, but as 
the aots of the defendants’ servants in landing 
goods in rain amounted only to negligence, 
they were sufficiently protected by the provi- 
sion in the bill of lading. REFERENCE 

under Presidency Small Cause Courts 

ACT, s. 69, 28 H. 400. (6 C. 227, Not F.) [R 
32 M. 95 = 18 M.L.J. 497 = 4 M.L.T. 110.] 

(22) — Common carriers , liability of — The 
Carriers Act (III of 1865)-How related to 
English Carriers Act (II of Geo. IV and I 
Will. IV, C. 68) Effect of special contract be- 
tween carrier and owner of goods-Two-fold 
? is ks of earners Exemption clauses, construc- 
tion of —Insurer who has paid owner for loss of 
goods due to carrier’s negligence , position of— 

Subrogation— Right of suit of owner -Damages 

recoverable by owner and equity in his hands in 
favour of insurer— Insurance policy containing 
stipulation, warranted no recourse against 
carriers — Damages not proved at hearing- 
t ailure it to lead to dismissal of suit,— The 
relative rights and liabilities of oommon 
oarriers and those for whom they carry are out- 
side tne indian Contract Aot and are govern- 
ed by the principle of the English Common 
Law as modified by the Carriers Aot of 1865 
A common carrier therefore in India is subject 
to two distinct classes of liability, the one for the 
losses ffir which he is liable as an insurer, the 
ot^.er mr losses for which he is liable under his 

t°h0 l fi a r^ O nf f°h Carry S ^ fely ‘ u S P 0akin g generally 
the first of these are insurable risks from which 

the element of default is absent, the seoond are 

risks of conveyanoe in which that element i B 

present. The Carners Aot of 1865 has in some 

degree modified this position. The effect of 

“• 7. 8 9 ° f the Carriers Aot of 1865 is that 

the liability of a oommon oarrier for the loss of 

goods not being of the description contained in 
the schedule to the Aot may be limited by spe- 
cial contract signed by the owner, save where 
suoh loss shall have arisen from the negligence 
of criminal aot of the oarrier or any of his agents 
or servants. The Ganges Manufacturing Co., 
Ltd., had entered into an agreement with a 
number of Steamer Companies, the defendant 
carrying Company amongst them, to have all 
their jute carried from certain ports by one or 
other of the Steamer Companies for a term of 
5 years_ C1.10 of tbe agreement provided that the 
Jute Lompiny und:rtakes to hold the 8teamor 
Companies harmless and indemnified from and 
against all chums whioh can be injured against 
and covered by an ordinary F.P.A. Polioy, that 
is to say, against claim for aotual or construc- 
tive total loss only of the goods insured, and 
not against olaims for partial loss and damage 
unless the vessel be stranded, sunk or burnt 
ana the Steamer Companies agree that they 
shall have no right to claim on the oargo for 
general average ” a consignment of 1,000 bales 
of ]ute was shipped by one G.R. Chakravarthy 
on the defendants Company’s flat “ Lemro ” 
for delivery at the Jute Company’s Mill, the 
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Bill of leading beiDg endorsed to the said Jute 
Company, it beiDg ptated on the back thereof, 
amongst other conditions, that “the Company 
will not be liable for the loss of or damage to 
any proporty delivered to them to be oarried, 
unless such loss or damage shall have arisen 
from the negligence or orimiual aot of their 
servants or agents.” Held, on a construction 
of the agreement, that the exemption of ol. 10 
did not extend to loss arising from the negli- 
gence or oriminal acts of the oarrying oompany. 
It has been the policy of the English Courts, 
in dealing with exemption clauses to recogniee 
the distinction between the insurance risks and 
the carrying risks of a common carrier, and to 
construe them as not extending to carrying 
risks in the absenco of clear words to that 
effect. In India where there is a statutory pro- 
hibition against exempting a carrier from loss 
arising from negligence or criminal aots, there 
is perhaps an even stronger reason for adopting 
this canon of construction, at any rate, within 
the limits implied by this prohibition. The 
above rule is Dot limited in its application to 
bills of lading. The flat oarrying jute having 
caught firo so that it haa to be souttled. under 
e. 9 of the Carriers Act, it was held (in the 
absence of ovidenoe to the contrary), that the 
loss was due to the negligence or criminal aot 
of the carrying oompany of its agents or 
servants. A polioy of insurance in respeot of 
the lost juto issued by plaintiff. Insurance 
Company, contained astipulation : “warranted 
no recourse against carriers.” Held— that the 
stipulation in the polioy of insurance did not 
amount to a relinquishment by the Insurance 
Company in respeot of risks net exempted. 
C-laim9 in respeot of losses which had arisen 
from the negligence of tho carrying oompany, 
its agents or servants, were therefore not relin- 
quished under tho olause. The Insurance 
Company in the present case claiming against 
the oarrying company by way of subrogation 
and Dot of assignment had no right to sue 
in their own name, and tho suit could only be 
brought in the name of tho Jute Company. 
Held that substantially the present suit was 
by tho Jute Company to recover damages from 
the oarrying company, and any matter that 
could be pleaded against the Jute Company 
would be au effective auswor, though in truth 
the purpose of the suit was to benefit tho In- 
surance Company. Plaintiffs ought to have 
proved the amount of damages at the bearing ; 
but it would not in the oircumstances be right 
to visit their default in this regard with tho 

penalty of a dismissal of the suit. BRITISH 

and Foreign Marine Insurance Co. v. 

India General Navigation and Railway 
GO., LTD , IB C W.N. 226 = 38 C. 28 = 9 Ind. 
Cab. 864. 

(23)—Niglige>:ce— Attempting to board a 
tramcar in motion — Injury to passenger— 
Damages— Liability ol the Tramway Company . 
— The plaintiff, in attempting to board a tram- 
oar of the defendant Oompany whioh was in 
motion, set his foot on foot-board but failed to 
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get a firm grip of hand bar ; and before he 
oould raise himself into the oar he slipped and 
fell, and had his toes injured by the wheels of 
the oar. He sued to recover from the Tramway 
Company damages for the injury, alleging that 
the foot- board was loose and not properly fixed 
and the Company was therefore liable for 
negligence. Held, that the plaintiff was not 
entitled to reoover damages, as he himself 
was negligent in trying to get into a oar while 
in motion. If a passenger ohooBes to attempt 
to euter or leave a moving oar, he does so at his 
own risk. It is not what a prudent or a reason- 
able man should or would do, and if he does 
it and sustains injury while in the aot of doing 
so, it would be an accident or a misfortune, for 
which the Company oould in no event be held 
liable. TEMULJI JAMSETJI JOSHI v. THE 

Bombay Electric supply and Tramway 
Company, Limited. 13 Bom. L.R. 348. 

(24) — Carriers in inland waters— Mate’s 
receipt, not a bill of lading and not a negotiable 
instrument — Notice of lien not binding on such 
curriers.— Certain paddy was shipped to Ran- 
goon by the plaintiffs in tho first defendant’s 
name in the boats of the 2nd defendant Com- 
pany. Tho first defendant sold the cargoes to a 
firm of millers, and obtained delivery of the 
paddy from tho 2nd defendant Company with- 
out producing the mate’s receipts whioh its 
agents had given for the paddy. The plaintiffs 
sued the 2nd defendant for damages to the 
amount of the debt due from the first defendant: 
Held, that the 2ud defendant Company was not 
liable, and the document relied on in the suit 
was not a mate’s receipt. Mato’s receipts are 
not bills of lading, though thoy are sometimes 
referred to as suoh. A bill of lading is a mer- 
cantile dooumeDt in use in connection with 
carriage of goods in a seagoing vessel. To no 
document given by an cfficor of an inland 
waters carrier, oould the term and tho law 
relating to mate’s reoeipts as known to mer- 
cantile law be properly applied. Where an 
instrument is by tho oustom of trade transfera- 
ble like cash by delivery and ip capable of 
being sued on by tho person holding it pro- 
tempore, it is entitled to the name of a 
negotiable instrument, and the property in it 
passes to a bona fide transferee for value. The 
2nd defendant Company’s reooipt in this case 
could not bo held to fulfil these conditions : 
Held , further, that the Rato Ciroular and its 
wording did not put tho Company under any 
legal obligation or duty to any ono except the 
persons with whom it contracted, and that 
consequently tho plaintiffs had no right of 
aotion against it. Held, also that, even if the 
plaintiffs had givon notice of their olaim to the 
paddy, the so-called mate’s receipt not being 
a negotiable instrument, the Company would 
not have been bound to deliver them. THE 

Irrawaddy Flotilla Co. v. T. 8. Nachi- 
APPA Ohetty, 9 Ind. Caa. 46B. 

(25) — Carrier, liability of— Consignment of 
goods— Delivery to consignee— Recovery of value 
of goods by carrier from consignee for failure to 
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produce bill of lading — Cause of action against 
carrier by consignor— Limitation Act {XV of 
1887), sch. II, arts • 11, 185 — Construction of 
the articles of Limitation Act. — Defendant 
Company undertook to deliver goods shipped by 
plaintiff to consignee. The goods were deliver- 
ed under an indemnity-bond, About six months 
after date of consignment, the defendants re- 
covered the value oi the goods for latter’s failuro 
to produoe the bill of lading : Held, that an 
aotion by consignor to reoover the said value 
from the carrier was governed not by art. 31 
but by art. 115, Limitation Act. (26 M. 780, 
13 M.L.J. 412, 12 M.I.A. 244, 11 W.R. P.C. 
5, 2 B L.R. P.C. 10, R.) The proper rule for 
oonsuuoticn o; the articles of the Limitation 
Aot is that we must read all the three columns 
of the second schedule together, and if in any 
oaso the first column of a particular article be 
applicable, but not the third column, which 
lays down from when time should be reckoned, 
we must rejeot that article. KOTHANDARAMA 

Chetty v. British India Steam Naviga- 
tion Co., Lto., 8 Ind. Cas. 882 = 9 ML. T 
169. (26 M. 780, 13 M L.J. 412, Bel. on.) 

(26) — Uninsured goods — Declaration of value 
— Railway Company when liable for loss — S.10, 
Act XVIII of 1854.— Under s. 10, Act. XVIII 
of 1854 the consignor of goods is bound to 
declare their value unions be is prevented irom 
doing so by th? defendants voluntarily or un- 
voluntarily leading him to believe that such a 
declaration is unnecessary and that he is pro- 
tected from less without making it. In the 
absence of any such thing the Railway Com- 
pany is not liable for any loss. 8 P. AND D. 

Railway Company v. Rustom Khan, 29 P. 

R. 1872. 

(27) — Goods consigned at owner's risk — Liabi- 
lity of Railway Company for loss or damage — 

S. 10, Act XVIII of 1854 . — Where the owner 
of goods was requested by the Railway Com- 
pany to insure the goods but the owner sent 
them at his own risk the Railway Compauy is 
not responsible for any loss or damage, being 
proteoted by s. 10 of Act XVIII of 1854 and the 
speoial contract. JEYTU NUND v. THE PUN- 
JAB Railway Company, 91 P.R. 1868. 

(28) — Goods worth above Rs. 100 — Declara - 
tion necessary — Carriers zvhen liable for loss.— 
Under Aot III of 1865 goods worth above 
Rs. 100 should be declared and in the absenoe 
of auy such declaration the carrier is not liable 
for their loss. Even in such a case ho may be 
held liable only on the ground of negligence or 
oriminal aot on the part of himself or his agents 
under s. 8 of the Act. Where there is no 
declaration the negligence or criminal aot 
should in the oaso cf loss or damage to artiole 
included in the list, either appear or be neces- 
sarily inferred. ASSA NUND v. THE INDIAN 

Carrying Company, 13 P.R. 1866. 

(29 ) — Common carrier — Contract to carry — 
No route fixed— Convenient route to be followed 
— Cartage . — In a contraot to carry a load from 
one place to another, there was no mention by 

C. II — 49 
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whioh route the load was to be carried. There 
were two routes, one shorter and the other 
longer. The longer route was more convenient 
to carry the load : Held, that the cartage 
should be calculated on the distance of the 
longer route, as that was the only convenient 
i route. AGENT OF B.N.W, RAILWAY v. RAM 

Sunder, n lod. Cas. 43. 

130) — Carrier of goods — Loss of poods delivered 
Measure of damages — Bead office at one place 
and breach at another — Jurisdiction of the 
Small Cause Court at the branch place to cer- 
tain suits — The measure of damages in the case 
of goods delivered to a carrier at one place to be 
conveyed to another and lost en route, [held to be 
j the market-valu9 of the goods at the place of 
delivery. Where the oarrier had his head 
office at Calcutta and a branoh at Amritsar and 
I the goods whioh were lost by the oarrier on 
the way were delivered at Amritsar to be 
carried to Peshawar. Held that the Small Cause 
Court at Amritsar had jurisdiction. ARRATOON 
v. BHAGOO, 10 P.R. 1866. 

| (31) Carrier of passengers — Breach of con- 

\ tract — Liability for damages — Measure of 
damages. — A common carrier who agreed to oon- 
vey the plaintiff a certain distanoe for a oertain 
sum paid in advance is liable to be sued for in 
damages for having conveyod him onlv a part 
of the distance leaving him to make his own 
arrangements for the rest of the journey at 
additional expenee. In a6Ses 3 iDg damages 
latitude is allowed to the Courts to have regard 
to injury to health and feelings as well as to the 
actual outlay incurred. THE Rev. W. ROSS 

v. Punjab Horse Dak company. 77 P.R. 

1867. 

(32) — Action against carriers— Tor t or contract 
— Loss of goods— Cause of action where arises . — 
An action for loss of, or injury to, goods by a 
carrier, may be an aotion for a wrong or a 
breach of contract. Where property entrusted 
to a oommon carrier was lost or stolen the 
oause or action arises where the property was 

lost, sahi Ram v. Golab Singh, 36 P. R. 

1868. 

Carrier — Carriage of goods for no hire or 
reward — Not acting as oarrier — See BOM. ACT 
VI OF 1886, s. 87, 4 S.L.R. 236. 

Liability of— See BILL OF LADING, 13 C. 
W.N. 733, P.C. = 6 M.L.T. 11 = 19 M.L.J. 316 
= 4 ind. Cas. 475. 

By sea — Bill of lading, construction of — 
Loss by fire — Liabilities of ship-owners for 
goods after being lauded — See BILL OF LAD- 
ING, 5 C.L.R. 157. 

Delay in delivery of goods by carrier — See 

Damages— Measure and assessment, 82 

Agra 132. 

Failure to deliver goods— Suit for compen- 
sation — Limitation — See LIMITATION ACT, 
1908, art. 31, 13 C.W.N. 851 = 3 Ind. Cas. 469. 
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Suit against a oarrier for compensation for 
non-delivery of goods, governed by art. 31 of 
the Limitation Act — See LIMITATION AOT, 
1908, art. 31, 103 P.R. 1906 = 2 P.L.R. 1907 = 
30 P.W.R. 1907. 

See Negligence, 9 W.R. 73. 

Goods accepted by consignee — Acceptance 
whether precludes olaim for damages — See 
Railway, 14 C.L.J. 472. 

Breach of contraot to oonvey passengers — 
Damages— See Railway Company, 26 C. 465 
= 3 C.W.N. 731. 

See Vendor and purchaser— Vendor, 
Rights and liabilities of, 2 Agra ll. 

Carriers Act. 

Sec ACT III OF 1865. 

“ Carry on business ” meaning of. 

See Civ. Pro. Code, 1909, os. 16 to 20. 

Sec Jurisdiction— Cause of Jurisdic- 
tion. 

8uit against Collector representing Govern- 
ment — Collector residing and oarrying on 
business outside looal limits— Cause of action 
also outside looal limits— Jurisdiction of High 
Court to entertain suit — See JURISDICTION — 

Causes of Jurisdiction, i M.H.O. 286. 

Defendant a high priest in Odeypore — Arriv- 
al at Bomhay on tour as high priest — Suit 
against defendant during stay at Bombay, 
whether maintainable in Bombay High Court 
— 44 Dwelling,” 44 oarryiDg on business, ** mean- 
ing of, in Letters Patent. 1865— Src JURISDIC- 
TION— CAUSES of Jurisdiction, 14 B. 54i. 

See SUMMONS, 4 B. 416. 

Cash. 

See Rent. 

Rent in kind and oash— See ENHANCEMENT 

of rent — Enhancement, Exemption 

FROM, 3 B.L.R. App. 88 = 12 W.R. 14. 

Cashier. 

8tamp-dut,y payable — Seourity for due fulfil- 
ment of duties as oasbier — See STAMP ACT, 
1899, s. 26, aoh. II, arts. 57 (6), 62 (c), 27 M. 
71. 

Caste. 

See ACT XXI OF 1R50. 

See Right of suit— Caste questions, 
Suits relating to. 

( 1 ) — Act XX 1 of 1850 — Loss of caste— For- 

feiture of rights or property . — Since Act XXI of 
1850 oame into foroe, mero loss of caste does 
not occasion a forfeiture of rights or property, 
HONAMMA v. TlMANNABHAT, 1 B. 559. (4 B. 

H.C. A.C. 25, F.) [R. t 23 M. 171.] 

(2 ) — Marriage— Authority of caste to declare 
marriage void . — Courts of law will not rooog- 
nise the authority of a oaste to deolare a 


Caste— continued, 

marriage void, or to give permission to a 
woman to re-marry. REG. v. SAMBHU Raghu. 
1 B. 347. 

(3) — Khatris— Soodras — Rajpoots— Inquiry 
into the history of the Khatri ola 9 s. Such 
olass held not to have lost oaste aud sunk into 
the 8oodra olass. The Rajpoots of Central 
India, and in the District where the Rajdom 
of Ramnugar is situate, held to be of the 
Khatri class, and that the right of suooession to 
the Raj and Zemindary was to be determined 
by the laws and ouetoms of that olass. 

Chouturya Run Murdun Syn v. sahub 

PURHULAD SYN, 4 W.R. 132, P.C. = 7 M.I.A. 
18 = 1 Suther. 313= 1 Sar. 591. 

(4) — Caste— Account books— Rights of mem- 
bers to inspect them fully and freely— Questions 
going to root should be raised tn pleadings — 
Question of jurisdiction can be raised by defend- 
ant at the earliest opportunity — Practice. — The 
right to inspect account books kept in oonneotion 
with caste lunds aud properties is not in any 
sense a caste privilege. It is a legal right. It 
is preliminary to a right to assert a claim to 
property, and is incidental to the right to 
recover property which may be lost to the 
oaste by misuse or misappropriation. A suit 
brought by plaintiffs on behalf of themselves 
and others as members of the Cutohi Memon 
Jamat, to have full and free inspection of the 
books of aooount kept by the defendants in 
their capaoity as trustees of caste funds and 
properties, is maintainable in Civil Courts. It 
is the assertion of a pure legal right, and it in 
no way affects the 41 internal autonomy of the 
oaste ” or “ its social relations.” There is no 
analogy whatever between a Corporation as 
known to English Law and an Indian oaste. 
The principles governing the rights of members 
of caste to inspection of accounts of oaste 
properties must he governed by considerations 
very different from those governing the rights 
of members of Corporation seeking inspection 
of the doouments of such Corporation. Ques- 
tions which go to the vory root of a suit ought 
as a rule to bo raisod in the ploadings. A 
defendant can be permitted to raise a question 
of jurisdiction, not specifically pleaded, only 
if ho docs so at the earliest possible opportunity; 
ho ought not, in any event, to be allowed to 
raise it after the plaintiff hns closed his case. 
HAROON HAJI VAHEDINA V, HAJI ADAM HAJI 

Oosman Nurani, 11 Bom. L.R. 1267 = 4 Ind. 
Cas. 569. 

(5 ) — Excommunication from — Restitution of 
conjugal rights — Caste— Excommunication from 
caste — The husband must get re-admission 
into the caste before he can compel his wife to 
live with him — Mussalman Khar was— Status 
of the parlies as members of a community — 
Mahomedan law. — In a suit by the husband, 
who is exoommuuioafced from hi9 oaste, for the 
restitution of oonjugal rights against his wife, 
it is open to the latter to require that ho should 
get himself re-admitted iuto the caste, to whioh 
the parties belonged at the time of marriage, 
before she is compelled by the Court to go and 
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live with him as his wife. This principle applies 
to the Mussalman Kharwa oommunity of 
Broach. Bai Jina v. JlNA Kalia, 9 Bom. L. 
R. 451 = 31 B. 366. 

(6)— Caste matters— Cognizance by Court— 
-P/ incijucs of English law not applicable to 
castes- Autonomy of caste— When Court will 
interfere m caste matters— Trustee can only 
claim inspection of documents relating to trust . 

A person, who is a trustee of a caste fund, 
has no legal claim to a roving inspection of 
all caste documents, on the ground that some 
of such documents may possibly be found to 
contain entries bearing upon questions of ex- 
penditure having some oonnection with the 
trust. A right to inspection of documents 
belonging to a caste, existing in any nerson by 
virtue of his beiug a member of the oaste, oan- 
not be evolved by a reference to English’ law. 
A Couct will not grant a decree for the en- 
forcement of a privilege gcanted bv a caste, 
beoause such a privilege may be taken away 
by the caste at any time and the decree may 
be rendered nugatory. The proper tribunal in 
such oases is the caste itself and not a Civil 
Court. “Autonomy of a caste” must at least 
mean that, where rights to property are not 
involved, all matters of internal management 
must be loft to the deoision of the oasGe. Courts 
will not interfere where the rules of the caste 
make special provision of the question in dis- 
pute. Where there is a questiou in dispute be- 
tween the oaste and a section of the caste, it is 
outside the jurisdiction of the Court. The 

Hindu caste is a unique aggregation so wholly 

unknown to the English law that English 
decisions concerning English corporations 
and partnerships tend rather to confusion 
than to guidance upon matters relating 
to oaste. A Hindu caste may have points of 
resemblanoe to English Corporations and 
partnerships, but its points of difference appear 
more numerous and radical. Where according 
to well-established principles certain questions 
have been removed from the jurisdiction of the 
Court, they oannot be brought within the juris- 
diction, on the plea that the Court has inherent 
jurisdiction to do what justice requires for the 
parties before it. That plea oannot be urged in 
order to extend the jurisdiction of the Court, 
but to meet the objection often raised that, in 
matters within the jurisdiction, the Court can 
only exercise such powers as are expressly given 
by the Legislature and no others. To give rise 
to a oause of action for refusing the inspection 
of documents, which a person has right to 
inspect, it must be established that an express 
demand was addressed to the proper quarter 
and was distinctly refused, or, atleast, that the 
other party showed by his conduct that he was 
determined not to do what was required. 
JETHABHAI NURSEY v. CHAPSEY COOVERJI, 
11 Bom. L.R 1014 = 34 B. 467 = 4 Ind. Cas. 108. 

9 

Custom — See Contract — Breach of 
Contract, 6 M H.c. 40. 

Contraot by head of — Procuring re-admission 
to oaste — Procuring marriage within caste — 


Caste — continued. 

Contract to pay money in consideration -Valid 
m - Note C ° NTRACT ACT ' im ' 8 ‘ 23, 13 B> 

Defamatory communications made to a nrivi 

Re attach, DEFAMATION, l' Bom. 

pufati'ne-Va~i W r »«- 

NATION, 140 P.R 3882 . riV1 0g0 ~ DEFA ' 

tion e ofo“Te ! -PnbL 0 t fc -‘ ,aSt ,% DSr?0n *«- 

£* » ° f ° C " 

nation: 2 depa - 

Caste offence Punishment — Jurisdiction- 

Effeot of words imnlvina that ulainfur • 

° f — Bight of wa^— 

EASEMeV;, lTSr^? t0 000aii «^-See 

m ’ te raivats _ See 

H 1NDU Law-General, U Bom!™* 

..^ 7 " ,° f *7* " f A-TurisdieMon nf 

r° r ' Aw -° osToM - » 

c™ m ~ See HINDu LAw - 

Hindu Law— Putting out nf naate— Guar. 

iTm 9 HINDU Eaw— Guardianship, 

Meaning of the term— See Hindu Law- 
Marriage, 7 ML.T 17 = 20 M T T da 

5 Ind. Cas. 42 = 33 M. 342 ^ ^ 49 = 

between neranna nf different 
anh dms.ona nf Sudra -See HINDU LAW- 

Marriage, 15 C. 703. 

300. eS HlNDU Law -Marriage, 2 N.W.P. 

Sait by some members of a oaata for 
ration of exolnaive right to wombat t e m 
nle. Cngmzabilitv of. b v Civil Unurf <L 
JURISDICTION OF CIVIL COURTS 7 B. 

Suits necessitating incidental decision of 

to en* ert e ain° n p e ? St,t ° f D ' ,Wer! ' of Civil Courts, 

agab,at r® prr,Dert;v ’ suit maintainable 

aea.nst member of 0 aate to recover-, 9»e .Inara" 

diction of Civtu Courts, n b. 531 . 

B.®V?oTm° N ° P ClVIL C ° DRTS ’ 15 

— 9e! 0 r f T°i to P'Aiotiff-Lnss nf— Malice 

See Libel, Marsh 224 = 1 Hay 539. 

Property purchased by faotion succeeding from 

r a S~a°T/ 81 ° n ° f P r °P 0rt y b 7 member of 
iaacion —Suit for reoovery of possession brought 
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on behalf of oasfce — Ccgnizability of suit by 
Civil Court — See POSSESSION — SUIT FOR 
POSSESSION, 12 B. 225. 

Suit for declaration to be called the Ayya of 
Hirameth — Maintainability — See BOM. REG. 
II OF 1827, s. 11, 12 Bom. L.R, 358 = 6 Ind. 
Cas 519 = 34 B 455. 

Hindu Law— Restitution of conjugal rights — 
Minor wife — Decree, if minor an outoaste only 
on restoration to caste and position as wife — 

See Restitution of conjugal rights, 28 

C. 37 = 5 C.W.N, 195. 

Caste Disabilities Removal Act. 

See ACT XXI OF 1850. 

Caste Question. 

See Jurisdiction of Civil Courts. 5 B. 
83, 5 B. 84, F.B., Note, 19 B. 507. 

8uit for fees as the offioe of caste Guru, 
not cognizable by Civil Courts beoause of in- 
volving— See J urisdiction of Civil Courts- 
6 B. 725. 

Jurisdiction— Cause of aotion in Civil Court 
—Caste question — See J URISDICTION OF CIVIL 

Courts, 15 b. 599. 

Mochi caste at Surat — Suit by hereditary 
priests for injunction and damages — See JURIS- 
DICTION OF CIVIL COURTS, 20 B. 784- 

Sfle BOM. REG, II OF 1827, s. 21, 20 B. 190. 

See Right of Suit— Caste Question, 
SUITS CONCERNING, 7 W.R. 7, P.O.-3 M.I. 
A. 359. 

See Right of Suit— Office or Emolu- 
ment, Suits relating to, 2 B. 470. 

Caste rules, offending against. 

— S. 640, Civ . Pro. Code, 1882 — Commission 
to examine witness — “ Pardanashin” lady.— 
Even if a pardana. hin lady offends against the 
rules of her olass, thatdoes not deprive her of her 
right to bo examined under commission. MO- 
HESH CHUNDER ADDY V. MANIOK LALL 
ADDY, 26 C. 630 = 3 C.W.N. 781. (26 C. 661, 
Note, F.) 

Catalogue. 

Of goods for ealo, not a Beries of offers, but 
only an invitation lor offers — See CONTRACT 

—Miscellaneous, 12 o.c. 17 = 1 ind. cas. 

325. 

Illustrations in, copyright— See COPYRIGHT, 
12 C.W.N. 753 = 35 C. 463. 

Category. 

Question of— See COURT FEES ACT, 1870, 
s. 12 , A. W.N. 1900, 90. 

Cattle, 

Seizure of— Illegal impounding— Civil suit— 
Special Procedure— See ACT I OF 1871, 2 C.L. 
R. 344. 

See DAMAGES -DAMAGES, SUITS FOB, 16 
C. 159. 


Cattle Trespass. 

S. 13, Act III of 1857— Power of Magistrate . — 
A Magistrate could not, under 8. 13 of Aot III 
of 1857, punish except for an aot of foroible 
opposition to the seizure of oattle damage fea- 
sant. Mr. James Hills v. Sree Huree 
RAY, 7 W.R. 135. 

Cattle Trespass Act. 

See ACT I of 1871. 

Cause List. 

See PRACTICE AND PROCEDURE, Bourke 
O.C 238, 2 Hyde 86, 4 B.L.R. App. 76, 27 
C. 355. 

Cause of action. 

See CIV. PRO. CODE, 1908, C. II, r. 2. 

See RELINQUISHMENT OF PORTION OF 
CLAIM. 

See Res Judicata— Cause of action. 

(1) — Meaning of— Act VIII of 1859, Civ. 
Pro . Code , s. 2.— Cause of aotion, the term, to 
be oonsirued with reference to the substanoe 
rather than to the form of aotion. KRISHNA 

Behari Roy v. Bunwari Lall Roy l C. 
144, P.C. = 23 W.R. 1 = 3 Sar.58S = 2 I. A. 283. 
[F., 110.301 = 121 A. 23, P.C. ; D. t 15 M. Ill; 
R. t 21 M. 91, 13 M.L.J. 448 = 27 M. 760 ] 

(2 — Meaning of. — Cause of aotion is the 
entire set of facts which give rise to an enforce- 
able claim. 1c comprises every faot, which a 
plaintiff must, if traversed, prove in order to 
obtain judgment. It has no relation whatso- 
ever to the defence, which may be set up by 
the defendant, nor does it dopend upon the 
obaraoter of the relief prayed for by the plain- 
tiff. Dulichand CHAUDHRI V. LALLAH 
KURMI, 1 N.L.R, 4 . (16 C. 98 = 15 I. A. 156, P. 
0., F.) [Obs„ 3 N.L.R. 94.] 

(3) — Meaning of. — Cause of aotion means 
that bundle of essential facts which it is neces- 
sary for the plaintiff to prove before he oan 
succeed in the oase. MUSA YAKUB v. MANILAL 
AJITRAI, 7 Bom. L.R. 20 = 29 B. 368. [R, t 30 
A. 525, P.C.] 

(4) — What constitute . — A oauso of action is 
every faot whioh a plaintiff must prove to 
support his case. The titlo on whioh the 
plaintiff sues is only one of several ingredients 
in the cause of aotion; the term includes the 
infringement of plaintiff’s right, together with 
the means employed for that purpose. The 
right, by itself, lurnishes no cause of aotion, 
It is the rights combined with all the parti- 
culars that go to make the infringements whioh 
constitute the cause of action. Ram PRASAD 
v. S. M. SACHI DASSI, 6 C.W.N. 683. (16 A. 
165. 14 C. 681, 7 M.H.C. 290, 11 M. 106, 
24 C. 831; A., 39 0. 257, D.,) [R , 28 P.R. 
1907=93 P.L.R. .1908 = 140 P.W.R. 1907.] 

(5) — What it consists of.— A oause of aotion 
consists of the oiroumstanqes and faots, whioh 
are alleged by the plaintiff to exist, and whioh 
if proved, will entitle him to the relief, or to 
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some part of the relief prayed for, and is to be 
sought for within the four corners of the plaint. 

Nonoo Singh Monda v. anand Singh 
Monda, 12 C. 291. (8 C. 819, F.) 

(6) — Meaning of the term “relief” — Cause 
of action. — “ Relief ” means the remedy which 
a Court of Justioe may afford in relation to 
some actual or apprehended wrong or injury. 
“ Relief ” is not synonymous with “cause of 
aotion ” which includes all the reliefs covered 
by the facts, on the strength of which a plain- 
tiff oomes into Court. {Stuart, C J.) SARSUTI 
v. KUNJ BEHARI Lal, S A. 345, F.B. [R., 
27 B. 379 ] 

(7) — Ss. 26 and 17 , Civ. Pro. Code, 1SS2 — 
Causeot action, meaning of - Joinder of plaintiffs 
— S. 31 {b). — The expression “ oause ot action ” 
is only defiaed indirectly for the purposes of 
s. 17, Civ. Pro. Code, and so far as that 
seotion goes, it is used in a restricted as well as 
in some respects in an elastio sense. HARMONI 

Dassi v. Hari Churn Chowdhry, 22 c. 833. 

(8) — Meaning of — Joint suit by reversioners — 

Place of suing. — When immoveable properties 
are situate in several districts, a suit regarding 
the whole can be brought in any one of the 
districts. It is legal on the part of reversioners 
to bring a joint suit for the possession of the 
properties on the death of the widow, as the 
right, title and property of the plaintiffs, 
though divisible, were undivided. Even sup- 
posing that the term “ cause of aotion ” means 
the facts constituting the infringement of a 
right, and not the right itself, if the wrongful 
act by which several rights were infringed be 
the same, a joint suit is not unsustainable. A 
suit for the possession of a house whioh could 
not, owing to the widow’s existence, be includ- 
ed in the previous declaratory suit by the 
reversiouer to set aside her alienatious, was held 
not barred under s. 43, of the old Code (0. II, 
r. 2). Civ. Pro. Code. Asa SINGH v. INDAR 
BINGH, 91 P.R. 1898. (14 C. 661, F.) [Cited, 

38 P.R. 1903 = 87 P.L.R. 1903.] 

(9) — Definition of. — Cause of aotion held to 
mean every fact whioh it is material to be 
proved to enable the plaintiff tosucoeed. Every 
thing, which, if not proved, gives the defendant 
an immediate right to judgment, must bo part 
of the oause of action. DEEP NARAIN 8INGH 
V. DIETERT, 31 C. 274 = 3 C.W.N. 207. 

(10) — Definition of. — The expression “ cause 
of action ” means the bundle of faots, which it 
is necessary for the plaiotiff to prove before he 
can succeed in his suit. It does not inolude 
irrelevant or immaterial faots, but embraoes 
material faots without whioh the plaintiff must 
fail. MOTILAL v. 8URAJMAL, 6 Bora. L.R. 
1038 = 30 B 167. [Not F., 9 Bom. L.R. 903 ; 
Pi., 31 M. 223, 33 B. 364.] 

(11) — Civ. Pro. Code , Act XIV of 1882, s- 424 
— Cause of action— Construction . — The words 
“ cause of action ” in s. 425 of the Civ. Pro. Code, 
should not be too strictly construed. BACH- 

chu Singh v. The Secretary op state 
for India in Council, 25 A. 187. [R», 8 

C.W.N, 913, 34 C. 305= 5 C.L.J. 270.] 


Causa of action— continued, 

(12) — Civ. Pro. Code t s. 17, illustrations . — 
The illustrations to 8. 17 of the Civ. Pro. Code, 
afford no sate guide as to the meaning of 
“ oause of action ” as used in the Code. 

Laljee Lall v. Hardey Narain, 9 C. 103. 
(13 B.L.R. 461 = 22 W.R. 79, 1 M. 377, F ) 
[R., 25 A. 48 = A. W.N. 1902, 179.] 

(13) — “ Right to sue ” — “ Cause of action — 
“ The right to sue ” is based upon faots which 
go to make up what is oalled the “ cause of 
aotion.” SHAM CHAND GlRI v. BHAYARAM 

Panday, 22 C. 92. 

(14) — Its relation to defence and relief prayed 

for — Distinct causes of action — The cause of 
aotiou has no relation whatever to the defence 
whioh may bo set up by the defendant, nor 
does it depend upon the character of the relief 
prayed for by the plaintiff. It refors entirely 
to the grounds set forth in the plaint aR the 
oause of aotion, or, in other words, to the media 
upon whioh the plaintiff asks the Court to 
arrive at a conclusion in his favour. [R,. 18 
A. 13 1 = A .W.N. 1895, 2, 18 A. 432. 21 M. 153 
= 8 M.L.J. 92. 139 P.L.R. 1901, 25 M. 736, 
1 N.L R. 4, 8 O.C. 389, 3 L.B.R. 56, 57 P.R. 
1907 = 66 P.W R. 1907. F.B-, 23 P.R. 1907 = 
93 P.L.R. 1908.] Where the ground of aotion 
in an earlier suit is an alleged intention on the 
part of the widow to affect the estate to whioh 
the plaintiffs had a reversionary right, by 
selling it or by affecting it with mortgages, and 
the oause of action to set forth in tb* subsequent 
suit is not mere matter of intention, and it 
does not refer to either sale or mortgage, but 
consists in an allegation that the widow has in 
point of faot made a dc prasenti gift of the 
whole interest to a third party, that of itself is 
a good oause of aotion which did not and could 
not arise until the deed of gift was executed. 
The two grounds of aotion are different. A 
cause of aotion which did not exist at the time 
when the previous action was dismissed cannot 
be regarded as other than a new oause of aotion 
subsequently arising. CHAND KOERv. PARTAB 
SINGH. 16 C. 98 = 13 I. A, 136, P.C.=3Sar. 
243. [R., 2 O.C. 17.] 

(15) — S. 50, Civ. Pro. Code, 1882, allegation 
of cause of action in manner of . — The plaintiff 
when he files his suit must allege the oause of 
action in the manner prescribed in s. 50 of the 
Civ. Pro. Code, 1882, and must prove neoessary 
allegations in ro far as thev are not admitted by 
the defendant. GANO v. 8HRI Dev SlDHESH* 
Var, 4 Bom. L.R. 58 = 26 B. 360. 

(16) — Absence of cause of action — Dismissal 
of claim— Declaratory decree —Conditions under 
which such decree will be passed . — Whenever 
in tho progress of a oause, it appears that no 
cause of aotion has aocrued to the plaintiff, 
his olaim must be dismissed. A declaratory 
deoree will r>ofc bi passed in favour of a plaintiff, 
unless the defendant has done some act whioh 
interferes with the enjoyment by the plaintiff 
of the subj^ot-matter in respeot of whioh the 
suit is brought. Balava kon BASANGOUDA 
v. SHIDGEUDA valad KADAPPA, 7 B.H.C.A, 
C. 99. 
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/J 7) Decree — Cutting of * bund ’ af /faed 
Vine by cte/tnaant — Wrongful omission on part 
0 ■ ce J^ndani, tffect of - Cause oj action— Suit 
/or damagts. — A decree provided that the 
defendants should cut a certain bund every 
year on a certain date, and that, it they tailed 
to do so, the plaintiff should cause the bund to 
be cut in execution of the decree. The defend- 
ants tailed to out the bund on the fixed dates 
in 1309 and 13il), and the plaintiff brought a 
suit tor damages lor the loss ot his orop of those 
years owing to the wrongful omission on the 
part ot the defendants. Held, that the wrong- 
iu! omission afforded a sufficient cause ofaotion 
to the plaintiff, and in order to entitle him to 
recover damages, it was not essential that, in 
each year, the plaintiff should have essayed 
to cut the bund and should have been prevented 
from doing so. Quamzai Huda v. Kumud 
Nath, 7 lnd. Cas, 248. 


(17 a)— Suit on decree or judgment.— The 
final judgment ot a competent Court does not 
constitute a new cause ot action. JEEWUN 
v. JEZ KAM, 108 P.R. 1868. (14 P.R. 

55 1\K. 1867, Overruled.) 


(17-6) Decree of a foreign Court a fresh 
cau<c of action. — A decree oi foreign Court was 
held to bo a oause of action in a Court of British 
India. Kheta MULL v. JOWahir Mull 
4 P.R. 1874. 

(17 -ci— Suit on a decree , a proceeding in 
execution. A fresh suit on a aeoree is tieated 
as a proceeding in execution. MOOKHA v. 
KHOOSHaLU RAM, 58 P.R, 1667, 16 P.R. 
1874 | 


(17-d) Suit on decree — Decree conditional— 
Omission to exteute decree— Fresh suit on tin 
same subject matter- Suit not barvtd.—Beh 

(by Pull Bench) that where a plaintiff hai 
sued lor possession of land, and has obtained f 
decree for possession, conditional on paymem 
of money to the defendant, he is not by reasor 
of suoh deoree debarred from maintaining t 
seo on d suit for possession after the expiration o 
the period within which he might have obtainec 
possession by execution of the decree Rail 

93 N £I . B ?8 d 7» A p £ 61NGH V ’ N ° DH 8lNGH 


(17-e)— Suit for a portion of a former decree 
Decree mi favour of plaintiff -Delivery of 
possession of less than the decree included— Suit 
for possession of remainder maintainable— 
Remedy by appeal.— As to a suit for a portion 
of a former deoree, plaintiff obtained a decree 
against defendant for possession of immoveable 
property and was put in possession under that 
deoree of less than the deoree inoluded : in a 
suit brought by the plaintiff for possession of 
the remainder it was held that although under 
the former deoree he ought to have been put in 
possession of the portion now olaimed, a fresh 
suit for suoh portion would not lie ; that his 
remedy was by appeal against the order of the 
Court whioh failed to give him full possession, 
JOWAHIR V. RAMPERSHAD, 24 P.R, 1869, 


Cause of action— confined* 

(18) — Stage for objection as to want of— Reg , 
XLVI1I of 1793, S' 14 — Counter-part quinqutn- 
nial registers— Suit for declaration of julkur— 
On iU6— Record- keeper ’s report — Ev idence.— The 
objection that plaintiffs had no cause of aotion 
was not allowed to be taken for the first time after 
the case had been three times before the first 
Court, and twice before the High Court in 
special appeal according to s. 14, Reg. XLVIII 
of 1793, no counterpart quinquennial regis- 
ters in the native language are authentic, 
unless attested by the Zillah Judge in a suit 
for a declaration of right to a certain julkur ot 
fishery, the onus was held to lie on the plaintiff. 
The report of a record-keeper is not admissible 
in evidence. GOBIND CHUNDER BHAHA v. 
PUDDO MONEK DOSSEE, 17 W.R. 400. 

(19) Different titles — Unity of cause of action. 

The mere claiming of three snares of money 

due under a bond executed in favour of plaintiff 
and others jointly, UDder different titles derived 
from different persons in different ways, oannot 
affect the unity of the oause of aotion. KaLEE 
BUNKAR BHADOOREE V. ESHAN CHUNDER 
BHADOOREE. 17 W.R. 528. 

(20) — Same cause of action in different suits — 
Different claims and remedies — Whether allow- 
able. A plaintiff, who has once sued for and 
obtained a perpetual injunction against the 
defendant directing him to abstain from ex- 
cluding the plaintiff from a certain property, 
oannot again sue for damages for the wrongful 
exclusion by the defendant from the 6ame 
property, as ho is barred under s. 43 ( = 0. II, 
r. 2), Civ. Fro. Code, from suiDg twice for 
different roliefs and claims on the same oause 
of action. CHAJJU 8INGH v. NlHAL SINGH, 
190 P.R. 1888. 

(21) — Trial of different causes of action— Civ. 
Fro. Code, 1859 ss. 8, 9 — Scope. — 8. 9 applied 
only to causes of aotion mentioned in s. 8, by 
and against the same parties. KOSSELLA 
Koer v. Beharee PATUCK. 12 W.R. 70. 

(22) — Splitting of causes of action — Separate 
suit for claim based on same cause of action . — 
The whole olaim aooruing under a first sale 
should bo inoluded in oue suit, and where 
compensation is omitted from the first suit on 
the same oause of aotion, the plaiutiff oannot 
claim it in a separate suit. TarinEB PERSHAD 
GHOSE v. RAGHUB CHUNDER BANERJEE, 

13 W.R. 203. 

(23) — Splitting up of— Execution — Suit by 
claimant to set aside a sale — Subsequent suit 
lor possession— Limitation . — A suit by a mort- 
gagee to sot aside a sale of the mortgagor’s 
property in exeoution of a deoree against him, 
after having intervened unsuooessfully does not 
bar a further suit by suoh mortgagee lor pos- 
session. Where s. 5 of the Limitation Aot, 
1877, or b. 7 of the General Clauses Aot, deems 
the presentation of an application to be within 
time, if presented on the re-opening day in 
cases where the period limited expires on a- 
holiday, the fact that the applications may be 
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reoeived in some Courts, eveD during holidays, 
oannot alter the above rule. GANPAT RaI v. 

Hira Singh, 29 P.R. 1891. 

(24) — Specific Relief Act, s . 42 — Punjab 

Land Revenue Act, s. 45— Suit for declaration 
of title — Entry in Revenue papers. — Where the 
defendants, taking advantage of a wrong entry 
in the Revenue Register, entered without mak- 
ing the plaintiff or the defendant party thereto 
try to oust the plaintiff from the land, the 
plaintiff has a cause of action against them 
under s. 42 of the Speoific Relief Act aud s. 45 
of the Punjab Land Revenue Act. NATHA 
Singh v. sadiq ali, 20 P.R. 1900. [R., 140 

P.R. 1907.] 

(25) — Suit based on wrong cause of action — 
Legality of dismissal of suit. — The mere fact 
that a plaintiff may have made a mistake a3 to 
his oause of action should not prevent him 
from succeeding in his suit, upon establishing 
a real cause of action not inconsistent with his 
allegations in the plaint. DURGA SHANKAR 
v. Ram Prasad, 14C.PL.R. 151. (li C.P.L. 
R. 65, ExpL; 22 B- 513, R.) 

(26) — Secretary of State — Suit against — 
Plaint. — In a suit for the restoration of pro- 
perty, brought against the Secretary of State, 
the plaintiff’s prinoipal allegations were that 
the Magistrate attached some property belong- 
ing to him as the property of his brother, and 
that, when the plaintiff objected to the attach- 
ment, he refused to release it. No aotion by the 
Secretary of 8tate, or by any person for whose 
actions he oould be deemed responsible, was 
referred to or suggested in the plaint. Held 
that the plaint disolosed no cause of action 
against the Secretary of State, and that the 
suit was not maintainable. SECRETARY OF 

State for India in Council v. ram autar 
4 O.C. 29. 

(27) — Declaratory decree — Cause of action — 

Limitation. — Held that a declaratory deoree is 
not a cause of aotion for arrears of rent whioh 
plaintiff might have obtained in a former suit, 
and whioh have subsequently become barred by 
limitation. HURRONATH ROY v. GOOROO- 
DOSS BISWAS, 3 W.R. Act X, Rul. 19. [ D ., 

6 W.R. Act X, Rul. 42.] 

(28) — Suit for declaration of under-propri- 
tary right— Plaintiff's being recorded as an 
occupancy-tenant— Decree for enhancement of 
rent ,— Plaintiff sued for a declaration that he 
was an under-proprietor in the land in suit. 
Some thirty years before the present suit plain- 
tiff’s father had been served with a notice of 
ejectment. He resisted the notice on the ground 
that he was an UDder-proprietor and the notice 
was cancelled. He continued to hold on the 
same terms until the last settlement, when he 
applied to be recorded as an under proprietor ; 
but the Settlement Officer deolined to record 
him as such, holding that he had no power to 
determine that any one was an under-proprietor 
but, finding the plaintiff to be more than a 
tenant-at-will, recorded him as an oooupanoy- 
tenant. Latei on, in 1900, the Talukhdai 


Cause of action— continued, 

sued the plaintiff, and succeeded in getting a 
deoree, for enhancement of rent. Plaintiff, 
in oonsequenoe, brought the present suit for 
declaration that he was an under proprietor ; 
the suit wa9 more than six years from the date 
of the plaintiff’s being recorded in tho settle 
meut as an occupanoy tenant, lug within six 
years lrcm the date ol the judgment enhancing 
the rent, Hell, that the suit was not barren 
by time ; the Settlement Officer having had 
do power to determine titles, the plaintiffs being 
recorded as an occupancy-tenant gave the latter 
no oause of aotion to establish his title. He 
had a good cause of action only when the 
deoree for enhancement, treating him as an 
oooupanoy-tenant, wae passed ; the present suit 
being within six years from such judgment, was 
in time. HAR DaYAL v. IJDIT NARAYAN 
SINGH, 8 O.C. 30. [R., 10 O.C. 440, 12 0.C. 
164.] 

(29) — Right to rent on becoming due or decree 
for rent. — The right to rent on its acoruing due 
not the deoree for rent, is the cause of aotion. 
NOBBO KlSHEN BaNERJEE V. MODOO SOO- 
DUN GANGOOLY, 2 W.R. 277. 

(30) — Plaint — Hypothecation — Sale — Mort- 
gage, — The plaintiff alleged that certain pro- 
perty was the hereditary property of himself 
and his brother N; that it had been settled by 
an award that if the plaintiff or N, desired to 
mortgage or sell their respective shares, they 
should.m the first instanoe, mortgage or sell to 
one another, and if one party declined to take 
in mortgage or purchase, then the other should 
be at liberty to alienate elsewhere ; that N, 
had, in disregard to the provisions of the award, 
exeouted a bond in favour of R, in whioh he 
had hypothecated the property and stipulated 
that the debt should only be recoverable from 
the property hypothecated ; that N, had con- 
fessed judgment in a suit brought against him 
by R, on the bond, and had allowed a deoree 
to be passed against the property ; and that, 
as the bond had the effect of a deed of sale, 
and had been executed with an intent to de- 
fraud him, he sued to obtain possession of the 
property and a declaration of biB title thereto 
as purchaser. The lower Courts decreed the 
plaintiff’s olaim. R., in special appeal pleaded 
that the plaintiff had no oause of auction the 
property not having been sold. Held, ( Pearson 
and Spankie, JJ ) that the mere hypotheca- 
tion oi the property did not give the plaintiff 
a title to it as purchaser, and that the suit, as 
brought, must be dismissed. RAJAH PIRTHEE 
SINGH v. DYA KISHUN, 5 N.W.P. 226. 

(81) — Daily fine levied by Municipality— De- 
tention of omnibus— Suit for damages — Fine set 
aside by High Court — Detention declared illegal 
— Cause of action , accrual of.— In a suit for 
damages on aooount of a daily fine by the 
Howrah Municipality, and the detention of 
an omnibus, the fine being set aside by the 
High Court, and the detention pronounoed 
illegal : Held that the plaintiff’s oause of aotion, 
if any, would aoorme upon the seiiure of the 


783 


THE ALL INDIA DIGEST. 


784 


Cte-nsa of acti on — continued. 

r rmibus, aod not upon the order of the High 
Court whioh allowed the conviction to stand 
as to one rupee ; and that the continued de- 
tention is not a oause of action from day to day. 

D. Hughes v. the Chairman of the 
Municipal Commissioners of Howrah. 

19 W.R. 839. 

f 32)- Suit lor proprietary tide — Decree under 
Act A of 1859 in defendant's favour — Cause c f 
action. If a defendant obtained a decree 
under Aot X of 1859 on the ground of being 
proprietor, and plaintiff only a ryot, the latter 
has a diRtinot cause of auction to show that be is 
the real proprietor. BlSSUMFTUR PANJAH v. 
MADHOO SOODUN DEY, 13 W.R, 234. 

(33) Changing plea — Decree on cause of 
action not intended. — A plaintiff oannot ohange 
the character of his pleading and obtain a deoree ; 
on a oause not at first intended. DUHNPUT 
8 INGH ROY BaHADOOR v. VELLAYET ALI, 
13 W.R. 211. 

(94 )—Beng. Act X of 1859, s. 28— Cause of 
action under — Payment of rent subsequent to 
Decennial Settlement— Plaint recemd — Juris- 
diction of Courts to try suit — Limitation — An 
application to dispossess defendant of land held 
rent-free, on the ground that it belongs to 
plaintiff s estate and has paid rent subsequent 
to the Decennial Settlement, raises no cause of 
action UDder s. 28 ; but the plaint being reoeived, 
the Courts have jurisdiction to try the case. 

A plea of limitation was held to render of no 
avail the time during whioh plaintiff was in 
foroible possession. REAZOONNISSA BEEBEE 

v. Motee Singh, 12 W.R. 135 . 

(35) -— Possession of judgment-debtor after 
symbolical delivery to decree-holder— Accrual of 

cause of action, a fresh oause of action arises 
when a judgment-debtor remains in khas 
possession, in spito of symbolical possession 
having been delivered to his deoree-holder. 
BAPU RAO PATIL v. GOVIND RAO, 16 C.P.L, 

* 19 A * 499, 21 A * 269 ‘ 20 B * 351, 30 C. I 
7IO, R.) j 

(36) -- For money — Eundi not properly 
stamped — Worthless cheque — Stamp Act.— 
Where the original cause of aotion for money 
is the ^ hundi, bill or note itself and does not 
exist independently of it. there is no oause of 
aotion for money lent or otherwise than upon 
the hundi, bill or note itself. In such a case, 
the claim cannot be treated as one for money 
Riven for a consideration, which has failed, 
e g , a worthless cheque. CHELLAPPA CHETTY 

y • Pu ' k.B.R. 1893—1600, 122, 

(7 C. 256, F. ; 3 C, 914, I?.) 

A • % possession and riqht to profits | 

of immoveable property are distinct rights. — A 

person, who had already sued for and obtained 
possession ot immoveable property, may again 
sue for damages for use and ocoupatiou of the 
same and is not barred by s. 43, 0. 2, r. 2, Civ. 
Pro. Code, as wrongful ouster and wrongful en- 
joyment of profits constitute separate oauses of 


Cause of action — continued • 

action. An infringement of the right to possess 
immoveable property does not necessarily in- 
volve an infringement of the right to enjoy the 
profits of the same. Raja BlKRAMA SINGH 
v. Prab DIAL, 129 P.R. 1889, F.B. (2 M. 210 
A Ppr.\ 2 M. 151, 138 P.R 1882, Diss.; 9 o! 
283. D.) [R. y 28 P.R. 3907, 32 P.R. 1910,78 
P.R. 1903*= 137 P.L.R. 1902.] 

(38) — Sale in auction— Suit pending— Simul- 
taneous suits for declaration of invalidity of 
sale and for possession.— Certain properties were 
brought to sale in execution of an ex-parte 
decree. Before this decree oould be set aside 
and an order to stay execution oould reaoh the 
sheriff, the properties were sold under the 
oiroumstanoee, it was held not illegal to bring 
two simultaneous suits, one for a declaration 
that the Court-gale was void and tfco other for 
possession of the properties in question, though 
the cause of aotion may be tbe same as one 
suit oould not be said to have priority over the 
other. (I A. 650, A.W.N. 1888, 147, F.\ 9 M. 
279, Not F.) Held also, that the ctius of 
proving, that the plaintiff was a minor at the 
date of the ex-parte decree, was on the plaintiff, 
and that tbo plaintiff failed to do so. A 
Court-sale, defective not on account of irregu- 
larities in publishing or conducting it, but on 
aocount of the Court not having any jurisdic- 
tion and such other defects as make the sale 
void ab initio, is a nullity. A eale in auotion, 
not complying with the necessary formalities, 
is de facto void. To a suit based on the alleg- 
ation that tbe so-oalled sale is no sale at all, 
art. 12 of tbe Limitation Aot. does not apply, 

Lala Siva Ram v. Kashi Ram. 76 P.R. 1890, 
(11 B. 119, 190, 12 B. 18, F.; 14 C. IP, Expl .) 
[Diss., 40 P.R. 1910.] 

(39) — Suit premature — Dismissal — Further 
suit-Scojie of ss . 42 and 43 (*=0 2 t rr. 1 and 
2) Civ. Pro. Code.— 8. 43, Civ. Pro. Codo, is 
not applicable to a case where a suit is dismiss- 
ed as premature and as brought without 
any cause of aotion. So, whou the oause of 
aotion arises, a subsequent suit for the claim 
is maintainable. S. 43, Civ. Pro. Code, ex- 
plained. ahmad Khan v. mehr Khan, S3 
P.R. 1893 

(40) — Order returning plaint for amendment 
— Appeal— Suit for partition against several 
persons interested in part of the propirty. — An 
appeal under Civ. Pro. Codo. 1882, s. 588 (6) 
(O. XLTII, r. 1, new Codo) lies from an order 
returning a plaint for nmeudment, as not 
being in accordance with the rule laid down 
in 0. 44 (O II, rr. 4 and 5). A plaintiff oan, 
in a suit for partition, ask for a share of the 
share to whioh a third person, whose heir the 
plaintiff is, would be entitled, if he wore alive. 
The date of the cause of action in a suit for 
partition is fixod arbitrarily, ns tbe right to 
partition is a continuing right, enforceable at 
any time when joint enjoyment is found to be 
irksome. There is no distinction in partition- 
suits between olaims to a share aoorued long 
ago and to a share to whioh the plaintiff 
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becomes recently entitled. They oan be joined 
in one suit. SODHl'.HuKAM 8INGH, R. B. v. 

Bibi Bhagwan Devi, 79 P.R, 1899. 

(41) — s. 43 ( = 0 . II, r 2), Civ. Pro. Code- 

Knowledge — Info> malities in review. — Objec- 
tions as to informalities in presenting an appli- 
cation for review cannot be sustained when 
cues the review had been accepted and a decree 
passed, disposing of the suit. If it can be 
shown that a person at the time of bringing 
the previous suit, was aware of circumstances 
indicating that he had another olaim in respeot 
of the same oause of aolion, s- 43 of the 
Civ. Pro. Code would bar a subsequent suit for 
the whole or a portion of such other olaim. 
nawab Muhammad KABIR v. MUSST. BHAG 
BHARI, 17 P.R. 1897 [R., 28 P R. 1907.] 

(42) Co-wives — Suit by one against other— 
Marriage, evidence for presumption of.— Where 
the two wives of a deceased person applied for a 
succession certificate, which was granted to one 
of them, the other wife oan sue the first for 
her share of the debts due to their husband 
and her oause of action arises from the date 
when the right to cclleot debts had been con- 
ferred and not from the the date of actual reali- 
sation of tho debts. Marriage may be presumed 
from the statement of the parties or from their 
general conduot towards each other, until it is 
rebutted by stronger evidence. MUSST. 8ATARA 

Begamv. Musst. Husain Khanam, 16 P. 

R 1897. 

(43) — Auction. pur chaser — Sale set aside — 
Refund of money. — The purchaser and the 
assignee of such auction-purchaser, at an 
auction-sale, subsequently set aside, has a right 
to sue the person to whom the money is paid in 
the ordinary way or in the speoial manner 
mentioned in s. 315 of old Code ( = 0. XXI, r. 
93), Civ. Pro. Code, 1908 and suoh suit is 
maintainable, though, when it is instituted, 
the order dispossessing him of the property is, 
before the Chief Court for revision. But the 
oause of action arises only when he is deprived 
of his bargain and ejected from the property. 

Khawaja Yusaf Shah v. His HTghness 
The Raja of Faridkot. 7 P R. 1897. 

(44) — Suit on bend for interest, only — Subse- 
quent suit for r rincipal, whether barred by s. 43, 
Civ. Pro. Cede — A plaintiff, who. in a previous 
suit, sued for interest only on a promissory note 
is barred, under tho old s. 43 ( = 0. II, r. 2) 
from bringing another suit for principal and 
subsequent interest ; ho ought to have claimed- 
the principal in the previous suit, as the bond 
had created onlv one obligation. MlAM SINGH 

v. Sham Das, 70 P.R. 1889. 

(45) — Bonds executed in favour of different 
parties in regard 10 same transaction — Joinder of 
causes ol action— Civ. Pro. Code. 18S2, ss. 28, 45 
—Evidence Act, 92.— Where the oause of aotion 
for the relief sought in one suit, with regard to 
two bonds exeouted to two different parties is a 
single one, the plaintiff is not prevented from 
bringing a single suit, merely because some of • 

C. II— 50 


Came of action — conttnued. 

the defendants are not interested in the en- 
tire subjeot matter of the suit. 8. 92. Evidence 
Act, only enacts that oral evidence cannot be 
given to vary or contradict the express terras of 
a aooument and does not prevent a party from 
giving evidence to prove that certain persons 
caused the document to be executed in favour 
of certain others mentioned in the document. 

Sheikh Muhammad Bakhsh v. ram Datt, 

3 P R. 1896. 

(46) — Signature on creditor's accounts — No 
new cause of action. — The signature of a debtor 

the account iu the creditor’s books does not 
constitute a new cause of action. VlTTALSHA 
NANESHA v. 8HEODIN, 2 C P.L.R. 40. 

(47) — Suit for a sliar *■ in inheritance — Dower , 
subsequent claim for— Civ. Pro. Code, s, 13, 
Explanation II and s. 43.— Held, that the causa 
of aotion for a claim for dower is distinct from 
the cause of action for a share in the inheritance. 
Held, further, that there is no legal obligation 
to inolude a claim for dower in a suit for inherit- 
ance. Kisar Begam v. Nizam ahmad, 11 
0 C. 69. (21 C. 157, 20 A. 81. D.) ' 

(48) — Failure to perform contract to plant trees 

— Recurring cause of action— Accrual of cause 
of action — Limitation. — The defendanr com- 
mitted breach in a contract to plant 2,000 betel 
nut trees withiu 5 years of the date of the lease. 
Held that the plaintiff’s cause of action is not 
an annually recurring one, but accrues at the 
expiration of the 5 years, and he is bound to 
sue within one year from that date. The date 
of defendant’s restoration to possession by the 
Civil Court after illegal ejeotrnenfc by plaintiff 
is not that od which plaintiff’s oause of aotion 
acorues. KALEE KOMUL MOJOOMDAR V. 
JUMUT ALI, 11 W.R. 452. 

(49) — Court Fees Act, 1870 , ss. 12 Hi), 16, 17 

— Suit for specific performance of contrcat to 
sell and for pre emotion on sale — Distinct causes 
of action— Civ. Pro. Code. 1882. ss. 44 la), 45 
and 561. A plaint embraced two claims based 
on two distinct causes of aotion, viz., a con- 
traot to sell to the plaintiff and a right of pre- 
empion, subsequently accrued, and prayed for 
either a decree ordering the speoific perform- 
ance of the oontract of sale or for pre-emption 
on payment of the amounts due. The value of 
the first olaim formed the basis on which the 
plaint was stamped. The claims were deoreed 
by the first Court in the alternative. On 
appeal the Divisional Judge reversed the decree 
with regard to the first relief, but maintained 
the seooud. The defendant appealed against 
the latter part of tho appellate judgment and 
the plaintiff put in cros'-objections against the 
former part thereof. Held that the plaint, 
though olaiming an alternative and rot a 
cumulative relief, should, under s. 17, Court 
Fees Act, be stamped on the values of the two 
olaims, as it embraced two olaims based on two 
distinct oauses of action ; that under s. 16 
Court Fees Act, the respondent ought to pay 
Court-fees on the value of the olaim for snecifio 
performance apd that the plaintiff would have 
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to pay additional Courfc-fees in the first Court 
under s. 12 (ii) as the question of valuation was 
there raisc-d and wroDgly deoided. — Quaere : — 
Whether in this suit, the two causes of action the 
contrsot to sell and the later pre-emptive right, 
could be lawfully combined. MUSST. FATIMA 
BEGAM v. MUHAMMHD ZAKARIA, 96 P.R, 
1895. [£., 57 P.R. 1907, 41 P.R. 1910.] 


(50)— Pro-note , cause of action existing 
indcjwndcntly of —Maintainability of suit on . — 
When a cause of action for money is complete 
in itself, whether for goods sold or for money 
lent or for any other claim, and the debtor, 
then, gives a bill or note to tne creditor for pay- 
ment of the money at a future time, the cre- 
ditor, if the bill or note is not paid at maturity, 
may sue on the original consideration, provided 
he has not endorsed or lost or parted with the 
bill or note, under such ciroumetances as to 
make the debtor liable upon it to some third 
person, but when the original cause of aotion 
is the bil! or note itself and dees not exist 
independently of it, there is no oauee of aotion 
for money lent otherwise than upon the note 

itself. Varabag&dda Veeraragavayya v. 
GORANTLA RAMAYYA, 15 M.L J. 484 = 29 M. 
111. (7 C. 256, F.\ 10 M. 94, D.) [R., 7 A.L. 

J. 459. 17 M.L.J . 126 ; D., 7 Iud. Uas. 320.) 


. (51)— Promissory note— Original considera 
tion— Construction of instrument, — A person 
who takes a promissory note on aooount of t 
pre-ezisting debr, may, if the document be 
comes inadmissible in evidence, sue upon thi 
original consideration, disregarding the instru 
ment, provided he has not eudorso d, lost, o 
parted with the same. But, if the crigina 
oause of aotion is the promissory note itsol 
and does not exist independently of it, ho oan 
not eucceeed without the instrument, aocordinj 
tos. 91 of tho Evidence Aoc, as the inatrumen 
is tho only coutraot between the parties. I 
document apparently a promissory note, bu 
containing an unconditional order directing f 
certain person to pay a certain sum of mono] 
to another person comes within tho definitior 
of a bill of exohange in a. 6 of the Negotiabh 
Instruments Aot, though the document maj 
also oontain a promise (conditional on hi: 

* , a ^ re-pay the plaintiff on f 

certain dato. SHEO Das v. KANHAYA LAL 
61 P.R. 1888. [/?., 42 P.R. 1895]. 

(62 )— Promissory note inadmissible in evi- 
dence- Other fvidence—Ss. 65, 91, EviUnct 
Act, and s. 34 , sch. I, art. 1, Stamp Act.— 
Secondary evidenco of a document madmissi- 
hi® under s. 34 of tho Stamp Aot cannot, 
according to ss. 65, 91 of Evidence Aot, be 
given. But, if tho plaintiff can allego cou- 
traot quite different from tho ono reduced at 
the form of the said dooument, he oan suoceed 

Bakhshi Ram Labhaya v. Kaka Ram 42 

P.R. 1895. (7 O. 260, 4 P.R. 1881, 73 P R 
1886, 61 P,R, 1888, 82 P.R. 1891, R.) 

(58) Sale Agrennent by purchaser to pay 
price %n discharge of incumbrances— Failure tc 
pay for three years-Threat of suit by enditon 
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of vendor— Vendor suing for payment of price— 
Whether gives rise to cause of action— Payment 
after suif— Award of costs to plaint— Propriety, 
— The defendants purchased property from the 
plaintiff, undertaking to pay the prioe or part 
of it to his creditors. For three years, they 
failed to make any payment, and thus left the 
plaintiff in the position that' property other 
than that sold was still under enoumbranoo 
when it ought to have been freed from enoum- 
brance. Plaintiff filed a suit and the defend- 
ants thereafter paid the amount claimed. Held , 
that, though the property had not been actu- 
ally sold up as threatened by bis creditors, 
still the plaintiff had a cause of aotion against 
the defendant. Held , also, that oosts were 
properly awarded to the plaintiffs on the ground 
that the defendants failed to do what they 
ought to have doue before. ANSUR SUBBA 

Naidu v. Bathula Bee Bee Sahiba, 8 M 
L.T. 188 = 7 Ind. Cal. 269. (23 M. 441, 6 M. 
L.T, 247, 14 M.L.J. 285, R.) 

(54) — Accrual of, to a contingent reversionary 

heir . — Where a oause of aotion aoorues to a 
ooDtingont reversionary heir and is barred as 
against him, it is barred as against all the suc- 
cessive reversionary heirs, JAMNABAI v. DHAR- 
SEY, 4 Bora. L R. 893. [D., 13 M.L.J. 360.] 

(55 ) — Failure of — Suit forposicssion — Proper 
decree to be maae in such a case— Possibility of 
media concludendi being the same in other 
actions gives the Court no power to pronounce 
upon them. — Where the plaintiffs olaimed to 
have possession of their mother’s property on 
the ground that she was dead and the Court 
held that it was not proved that the lady was 
dead, the inevitable inference would seem to be 
that the suit should be dismissed. The mere 
circumstance that some of the media conclu- 
dendi might be tho same in other notions does 
not vest tho Court with any right or duty to 
pronounce upon them in a suit whioh has 
gone by the board because of tho failure of the 
ground of aotion. MUSSAMMAT WALIHA v. 
JOGESHWAR NARAYAN, 10 Bom L R. 9-7 
C.LJ 44 = 12 C.W.N. 227 = 17 M.L J. 626- 
2 M.L T. 609 = 85 C. 189, P,C. = 14 Bur. L.R. 
101 = 38 I. A. 38. 

(56) — In account stated— An account stated 
respecting a debt constitutes a new and distinct 
cause of action.— An aooount stated respecting 
a debt constitutes a new and distinot causo of 
aotion, the consideration being the ascertaining 
of the previously uncertain state of the trans- 
action betwoen the parties, while a promise to 
pay is implied by tho admission of the balance. 

Hansraj V, Lalji, 6 Boro. L R. 454 = 28 B. 

447. 

(67) — Ad VIU of 1S59 , s. 100-Suit lor 
damages for trespass— Cause of action , — The 
words “ oause of aotion ” in e. 100, Aot VIII of 
1S59, means right to bring an aotion. A oause 
of aotion for damages for trespass survives, 
after the death of one joint owner, in favour of 
the other joint owner or owners. CHANDRA- 
MOHAN DUTT V. BlSWAMBER LAHA. 1 B.L. 
R. 0.0.42. 
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(58) — Erroneous date of cause of action as sign- 

ed in plaint — Cause of action not barred by hmi- 
tation-Error as to date immaterial.— In a plaint 
olaiming the removal of certain trees the plain- 
tiff alleged a certain date as that on whioh the 
oause of action accrued. It was found by the 
Court that the date eo alleged was incorrect, 
but that the trees had net been planted at euoh 
a time that the suit would be barred by limita- 
tion, Except as to the question of limita- 
tion, the date of the planting of the trees was 
otherwise immaterial. Held that the mis- 
statement of the date of the accrual of the 
oause of aotion oould not justify the dismissal 
of the suit. Raj Rani v. ALOPI, A.W.N. 1900 
28. (18 A. 403, A.W.N. 1899, 132, R.) 

(59) — In rent-suits and in suits for mesne 
profits. — The cause of action in a former un- 
successful suit for rent by a joint-tenant 
against his co-sharers is different from that in 
a suit for mesne profits. HuREE DyaL GOOHO 
Mojoomdar v. gobind Chunder Paul. 17 
W.R. 387. 

(60) — Suit for contribution — Ex-parte decree 
— S. 119, Act VIII of 1859 — Application under 
— Appeal— Compromise— Execution of ex parte 
decree— Duly cf correcting error.— K brought a 
suit for contribution against M, a and F, and 
obtained an ex-parte deoree whioh M and A 
applied to set aside under Act VIII of 1859, 
s. 199. This application having been disallowed, 
M and A appealed against the order. While 
the appeal was pending, M, A and P filed deeds 
of compromise in which they and K gave up 
their mutual claims ; but in K's deed, instead 
of writing the names of the tnree ladies in 
detail, he used the word “appellants.” As F 
had not appealed, she applied to the Munsiff to 
have the deed oorreoted. Her oiaim was 
granted, and the decree was upheld in appeal. 
The defendant in speoial appeal, inter alia, 
denied that there was any causa of aotion. 
Held that even if there (as admitted) was an 
intention to take proceedings in execution of 
the ex-parte deoree, there was a cause of aotion. 
And it was a matter of duty to have the error 
in the document corrected as soon as discover- 
ed. byud Mahomed abdool Kadir v. 

&HAIKH FURZUND ALI, 24 W.R. 362. 

(61) — SuiJ for recovery cf Government pro- 
missory note — Made over to defendant for draw- 
ing interest — Promise to return in particular 
time— Duty of Court. — In a suit to recover a 
Government promissory note whioh (plaintiff 
alleged) had been mad9 over to defendant for 
the purpose of drawing interest, but had been 
fraudulently kept back notwithstanding a pro- 
mise (whereto plaintiff consented) to return it 
within a given time, held that if the plaintiffs’ 
aooount were true, the Court would have to 
consider whether from the date of the promise 
whioh would afford plaintiff a oause of aotion, 
the suit was brought within the prescribed 
period. PURNANUND ASRAM v. SHAMA CHURN 

Sen, 24 W.R. 224. 

(62) — Damages for digging tank by co-sharers 
— Cause of action for damages— Time of accrual. 
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The oause of aotion accrues to a joint tenant 
for damages caused by the digging of a tank by 
his oo-sbarers from the time the tank is dug. 

Kuree Dyal Gooho Mojoomdar v.Gobind 
Chunder Paul, 17 W.R. 387. 

(63) — Civ. Pro . Code. 1859, s. 246— With- 
drawal of claim under section — Revival — 
Claimant in possession proving no hostile act by 
opponent — Cause of action absent. — A claim 
under Act VIII of 1859, s. 246, withdrawn, 
cannot be revived ; and the claimant, if in 
possession, and proving no hositle act on the 
part of the opposite party, has no oause of 
aotion. GOOROO DASS ROY v. KAMALA KANT 
SEN, 20 W.R. 436. 

(64) Joinder — Cause of action — Limitation . 

Although, on an account for work and labour, 

goods sold, and debt, each of the different itemB 
would originally have constituted a cause of 
action, still, as they accumulate, they may be 
and generally are combined in one cause of 
aotion on one homogeneous aooount. Where 
there is no law, speoial oustom, or agreement 
making the remuneration on the general oon- 
traot for labour to be done payable in advance, 
the oause of aotion aoorues from the time when 
the labour was performed. RAJAH PERLADH 

Sen Bahadoor v. Runjeet Roy, W.R. 
1864, 68. 

(65) Rent-suit — Not filed m time — Award of 
damages in former suit for not giving receipts — ■ 
Cause of action. — Where rents are not sued tor 
within 3 years from the eud of the year for 
which they are due, the {act that damages 
were awarded against the plaintiff in a former 
suit for not giving receipts for that year will 
not oreate a oause of aotion. HURO PERSHAD 

Roy v. Wooma Tara Debee, is W.R. 194. 

(66) Evidence — Proof of another cause of 
action Dismissal of suit. — Wbero evidenoe 
given to support one cause of aotioo establishes 
a different cause of aotion, the Court should 
dismiss the suit. MUDHOSOODUN GOSSAMEE 
V. A. HILLS, 10 W.R. 242. 

(67) — Error in thakbust map giving rise to 
no injury — Cause of action. — a mere error in a 
thakbust map from whioh no injury has accru- 
ed is no oause of aotion. Ram" BUNDHOO 
CHATTERJEE V. MUDHOO SOODUN PATEA 
21 W.R, 134. 

(68) — Verbal contract— Plaintiff joining de- 
fendant in mortgaging his share of joint pro- 
perty —Private arrangement— Right contingent 
on terms of arrangement— Limitation.— With 

reference to plaintiff’s right to recover, where 
he has voluntarily joined with defendant in 
mortgaging his share of joint property to a 
third party under an arrangement by whioh 
defendant undertook to pay him a certain 6um 
at the expiration of the usufruotuary lease 
jointly granted, held that such right accrued 
at the expiration of the lease and that the 
plaintiff had three years from that date to 
bring his suit, beoause the oontraot was oral. 

Ram Dehul Misser v. Tekudhub Misser, 

21 W.R. 247. 
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(69) — Suit to 3tt aside mortgage-bond and 
decree between other parties in other place for 
collusion to injure plaintiff — Attachment— Ab- 
sence of cause of action. — In a 9uit for a decree 
to per, aside a mortgage-bond and a deoree be- 
tween other parties in another distriob, in which 
plaintiff allegeo collusion between those parties 
with a view to injure him, and that his pro- 
perty bad been attached in execution, held 
that plaintiff has no cause of action. MUNGER 
MEAH v. LUCHMEE NARAIN SINGH, 21 W.R. 
266 . 

(70) — Su it for possession of land given for 
maintenance of female dependants of family — 
Cause of action whm arises. — In a suit to reoover 
possession of, and a declaration of title to, land 
given by D before his death in equal shares to 
bis daughter-in law G and grand daughter-in- 
law L, to be enjoyed during life as mainten- 
ance : Held that if plaintiff’s case is made 
out, his cause of action in respeot of G’s 
moiety arose on G’s death, and in respect 
of L’s moiety when she had her daughter’s 
name substituted for her own. MUSSAMUT 

Raai Lachmee Kooer v. Kashee Pershad 
SaHEE, 21 W.R. 388. 

(71) — Loan made (o Vakils of a Zemindar for 
purposes of the Zemindari — Suit against the 
Zemindar. — The Vakils of a Zomindar borrowed 
a large sum of money of oertain money-lenders, 
giving a bond in their individual names to a 
trustee of tho lenders in the English form. It 
was found that the money was borrowed for tho 
purpose of paying the arrears of Government 
revenue due by the Zemindar aud that the 
money borrowed was actually paid, and received 
by the Treasury, in discharge o* the arrears. It 
appeared that tho bond had been drawn up in 
the name of the trusteo (an Englishman) for tho 
lenders, in order that proceedings might bo 
taken against tho borrowers in the Supreme 
Court of Caloutta. It appeared, also, that the 
sanction of the Revenue Department had not 
been obtained, when the loan was raised, as 
required by tho Regulations of 1781 and 1787, 
which wore then in foroo. The present suit 
wa3 instituted by the lenders against tho 
Zemindar and the survivor of the two vakils 
who had exeouted the bond (the other having 
died). Held, that, the money having been pro- 
ved to have been borrowed for the purposes of 
discharging the Government-revenue due on the 
Zemindari, tho plaintiffs were entitled to 
maintain the suit against tho Zemindar, on tho 
basis of the contract pntorodinto by the latter’s 
vakils. Held , also, that tho bond having boon 
exeouted in the name of tho trustee ofthe lenders 
in the English form for the purpose of enabling 
them to sue the vakils of the Zomindar in tho 
8uprome Court of Caloutta, it did not prevent 
the lenders from instituting the suit in the 
Mofussil Courts, under tho law prevailing 
among the natives in matters of oontraot. 
Held , also, that, the Regulations of 1781 and 
1787 having beoD repealed when the suit was 
instituted, and there being nothing in the 
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Regulations of 1781 and 1787 to prevent a Zemin- 
dar from contracting a debt, or a lender to take 
an obligation from a Zemindar, without the 
sanction of the Revenue Department, there was 
nothing, when the suit was instituted, to pre- 
vent the Court’s passing a deoree in favour of 
the plaintiff. GOPEE MOHUN THAKOOR V. 

Raja Radhanat 3, W.R. 72. P.C. 

(72) — Summary proceedings — S. 246, Civ , , 
Pro. Code, 1859 —Possession — Cause of action . — 
Where the success of a party in summary pro- 
ceedings under s. 246, Code of Civil Procedure, 
1859, is grounded on his being in possession as cf 
his own right, that is a sufficient cause of action 
to the opposite party. 8HUMBOO CHUNDER 
8URNOKAR v. RUSSICK CHUNDER CHUNG. 
13 W.R 346. 

(73) Prcceaure. — A Hindu whose share in 
an ancestral estate had been alienated by a oo- 
proprietor, instituted simultaneously three 
different actions against the co-proprietor, and 
i/ho persona to whom tho alienations had res- 
pectively been made, to recover several distinct 
paroels of land which constituted his share. 
Held that, a9 the plaintiff had but one single 
oaueo of action against tho co-proprietor, he 
ought to have brought but one suit against him, 
and cither included all the alienees in this suit, 
or brought separata aotions against the alienees 
for the several pieces of land in their possession, 
and oaused the proceeding in these suits to be 
stayed till the suit against the oo-proprietor 
was determined. The course of procedure last 
indicated is the more oorreot course. Held , fur- 
ther, that as tho separate suits against the oo- 
proprietor were instituted simultaneously the 
orror in splitting up the claim against him did 
not affeofe the merits ; and accordingly the de- 
cree was affirmed. VlTFIA et al HEIRS OP 

Rapu Ramble v. Narayan Dabhulkar, 8 
B.H C. A.C. 30. [R., 12 B.H.C, 148.] 

(74) — Madras Civil Courts Act — Jurisdiction • 
al value of suif with two causes of action. — In a 
suit for the redemption of a kanotn and also 
for recovery of certain arrears of rent, there 
being two distinot cause of aotion in the suit, 
tho value of tho subj^ot-matter of the suit, for 
the purposes of jurisdiction must he taken to be 
the aggrega f o value of tho two heads of relief, 

Konna Panikkar v. Karunakara, IBM. 
328. [R., 7 0.0. 154 ; D., 19 M. 16.] 

(75) — Suit by debtor to compel crciitor to ac- 
cept money due. — A suit will not lie by a dobtor 
to compel tho creditor to accept payment of 
an instalment duo under a bond, which con- 
tain* a stipulation that it is to be paid in instal- 
ments, and on failure to pay any instalment, 
tho whole sum then duo. should beoome payable 
at once. A suit. iR a demand made judicially 
for attaining or recovering a right, and it does 
not lie for the bare performance of a duty at the 
instance of tho person bound to perform it, for 
tho evident reason that, whon he is willing to 
perform it, there is no need for a Buit, and 
that, if he is not. it is for the other party to 
enforce its performance. KRISTAYA v. KASI- 
PATI , 9 M. 83. 
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(76) — Fictitious kutkina lease— Intervenor— 
Declaratory decree— Perpetual injunction. — If 
a kutkina- lease relied ou by an intervenor is 
found to be fictitious, the plaintiff is entitled to 
a declaration to that effeot, and to a perpetual 
injunction to restrain the defendant from set- 
ting it up. ROGHOOBUR CHOWDHRY V. 

Bhekdharee Singh, ll W.R. 435. 

(77 ) — Instalment of kistbundi — Cause of ac- 
tion. — Each instalment of a kistbundee, a3 
it becomes due, constitutes a fre9h cause of ac- 
tion. EMATOOLLAH CHOWDHRY V. HURRO 

Chunder Da, 2 W.R. 39. 

Claim for damages for improper search by 
a judicial offioor as such— No oause of action 
against the Seoretary of State for India — Addi- 
tion or substitution of defendant— Civ. Pro. 
Code, e. 32— See ACT XVIII OF 1850, 59 P.W. 
R. 1908. 

See ACT XIII OF 1855, 85 P-R. 1894. 

Arising where performance is to be com- 
pleted— See ACT IX OF 1899, s. 2, 4 S L.R. 
20 = 7 Iud. Cas. 593. 

Suit tc enforce acceptance of patta — Limi- 
tation — See MAD. act VIII of 1865. s. 9, 23 
M. 474 = 10 M.L J. 258. 

See Mad, ACT VIII of 1865, s. 10, 22 M. 
250, Note. 

The oause of aotion must be stated in the 
notioe under s. 424 of the Civ. Pro. Code, 1882 
— See ACT OF 8TaTE, 6 Bom. L.R. 131. 

See AMEEN, 6 W.R. 130. 

8econd appeal — Objection raised at bearing — 
Civ. Pro. Code, 1877, s 542— See APPELLATE 

Court — Objections first taken in 

APPEAL, 2 A. 884. 

Plaint not disclosing — Objection in special 
appeal — Duty of Court— See APPELLATE 

Court — Objections first taken in 

APPEAL, 5 B.L.R. 154 = 14 W.R. 420. 

Second appeal — Plea of non disclosure of — 
by plaint — Maintainability of plea — See APPEL- 
LATE Court -Objections first taken in 
Appeal, 21 A. 341, F. B. = A. W N. 1899, 151 . 

See appellate court— Powers of ap- 
pellate Court, 71 P.R. 1883. 

Non-disolosure of oause of aotion in plaint — 
Decree upon merits — Ground for reversal of 
decree -See APPELLATE COURT — MISCEL- 
LANEOUS, 7 C. 343. 

See Buddhist Law— Divorce, i L.B.R. 7 
U.B.R. 1897—1901, Vol. II, 28. 

See CIV. PRO. code, 1908, s. 11, O. II. r. 2, 
16 C. 545. 

See Civ. PRO. CODE, 1908, ss, 16, 18, 21, 
17, O.II, r. 2, U.B.R. 1897—1901, Vol. II, 222. 

Separate invasions of plaintiff’s rights — Dis- 
tinot oauseB of aotion — See OIV. PRC, CODE, 
1908, s. 17, 12 P.W.R. 1910 = 5 Ind. Gas. 835 
= 59 P.L.Rr 1910. 
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Arising of — Plaoe where it is deemed to 
arise— See CIV. PRO. CODE, 1908, s. 20. 2 
Bom. L.R. 605, 3 Bom. L.R. 82 = 25 B. 528, 
5 Bom. L.R, 494. 

See Civ. Pro. Code, 1908. s. 20. O. VII, r. io, 
s. 115, L.B.R. 1872—1892, 487. 

Publio officer— 8uit against notioe stated in 
notioe— See CIV. PRO. CODE, 1909, s. 60, 13 
C.L.R. 195. 

See CIV. PRO. CODE, 1908, O. I, rr. 3, 4 (6). 
O. II, rr. 6, 7, O. VI, r. 17. O. VII, r. 11, 
s. 99, 27 M. 80. 

See CIV. Pro. Code. 1908, O. I, r. 9, O. II, 
rr. 3. 6, 18 A. l3l = A.W.N. 1896, 2. 

Joinder of— See Civ. PRO. CODE, 1908, 
O. II, rr. 3, 6, L.B.R. 1872—1892, 355. 

See Civ. Pro. Code, 1908, O. XXI, r. 16, 
78 P.R. 1896. 

See CIV. PRO. CODE, 1908, O XXI, r. 63, 

O. I. rr. 8 (2), 10 (2), (3), (5), 11, O. II, r. 2 L. 
B.R. 1893—1900, 409. 

See Civ. Pro. Code, 1908, O. XXII, r. l, 
22 C. 92. 

See Compromise— General, n w.R. 31, 

P. C. 

See Contract— Breach of Contract 

1 L.B.R. 190. 

Appeal— Agreement not to appeal— See CON- 
TRACT— MISCELLANEOUS, 3 C.L.R. 574. 

Continuing, power of High Court to award 
damages in respect of, acoruing after the date 
of deorec — See CONTRACT ACT, 1872, s. 27, 

7 Bom. L.R. 107 = 29 B. 107. 

See COURT FEES, A.W.N. 1881, 13. 

Coutraot undertaking dieohargo of debt due 
to third person — Suit for damages for breaoh 
of— When — arises for— See DAMAGES— MEA- 
SURE AND ASSESSMENT, 23 M. 441. 

See Declaratory Decree, Suit for— 
Declaration of title, 3N.W.P. 137. 

When arises— See Declaratory Decree 
—Suit for— Miscellaneous, 12 O.C. 320 

= 4 Ind. Cas. 159. 

In aotion of libel, is not the writing but the 
publioation — See DEFAMATION, 6 Bom. L.R. 
6S4. 

Words imputing unohastity to wife afford, 
to husband without proof of speoial damage 
—See Defamation, 4 C.L.J. 388 = 34 C. 

48. 

Imputation of sorcery against wife affords no 
— to husband for defamation— See DEFAMA- 
TION, 4 C.L.J. 390. 

Ejeotment — Suit against several defendants 

—See Ejectment, suit for, 24 C. 831. 

See Foreign Court, Judgment of, 7 
M. 105. 
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Qhatwali tenure — Servioe dispensed with 
by Government-Suit by son of former holder 
of tenure seeking settlement of lands appur- 
tenant thereto — See GHATWALI TENURE, 9 
C.W.N. 663. 

One oause of action cannot oome into exist- 
ence bv instalments on different dates - See 

Guardian— General. 86 P W.R. 1910 = 7 

Ind. Oas. 505-213 P.L.R. 1910. 

Subsisring money-decree obtained against 
father alone — Suit against sons as under deoroo 
— Cause of action — Limitation — See HINDU 

Law— Alienation, 23 M. 292, F.B. 

See Hindu Law— Joint Family, 6 B.L, 

R„ App. 101 = 14 W.R. 480. 

See Joinder op parties, 23 C. 833. 

Appropriation of debt due to minor by 
third party — Whether there is any, as against 
such third party— See JOINT TORT-FEASORS, 
147 P L.R, 1906. 

See Jurisdiction— Causes of Jurisdic- 
tion, 11 B. 619, 9 B H.C. 270, 1 B.L.R. 
O.O. 35. 76. 14 C. 256, 3 M.H.C. 384, 4 M. 
H.C. 218,6 M.H.C. 43. 

Aoorual of oause of aotion outside jurisdic- 
tion— Src Jurisdiction— Causes of Juris- 
diction. 12 B. 607. 

Arises only where money is made, expressly 
or impliedlv, payable by the parties under their 
contract General rule of law as to payment 
has no application— See JURISDICTION— CAU- 
SES on Jurisdiction, 3i m. 223 = 4 M.L T. 
97. 

Causap of action, meaning of — Jurisdiction, 
effeot of acquiescence of partios— See JURIS- 
DICTION— QUESTION of Jurisdiction, 11 b. 
160, Note = P,J. 1875, 218. 

See Jurisdiction of Civil Courts, 6 C. 
L.R. 201. P.c. =6 1 . a, 120. 

Cause of aotion, one — Suit against several de- 
fendants upon — Brad as against one — Maintain- 
ability as against others— See JURISDICTION 

of Civil Court, 21 p.r. 1909 = 32 p.l.r, 

1909 = 27 P. W.R. 1909 = 1 Ind. Cas. G04. 
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See Limitation— General, 1 B.L.R, s 

N. 14 [a). 

Aooruing to an infant Hindu widow— Adop- 
tion by her during minority— Suit by adopted 
son Limitation --See LIMITATION ACT, 1908 
bs. 6 8. 9. arts. 142, 144,9 C.W.N. 795 = 
2 C L. J. 87. 

Aoorual of cause of action during minority— 
See Limitation act. 1908. s. 7, 10 B. 241. 

See Limitation Act, 1908, s. 14. 32 0. 

118. 4 O C. 293. 

See Limitation act, 1908, arts. 51, 57 

59, 63, 65, 113, 115, 6 B.L.R. 160 = 14 W.R, 
224. 


1 


Statement made in the plaint as to the date 

Sfip Limitation Act, 1908, arts. 99, 120, 

4 C. 529. 


See Limitation act, 1908, 
B. 8. 


art. 


115, 20 


Suit to set. a°ide adoption — Tgnoranoe of 
adootion or its validity — See LIMITATION ACT 
1908, arts. 118, 119, Marsh 221 = 1 Hay 497, 

Suit for declaration of heirship— Aoorual of 
cause of action only from date of denial— See 

Limitation act, 1909, art. 120, 15 B. 422. 


01m 1 or reooverv of property settled on invalid 
trust — Wbpn accrue? — See LIMITATION ACT 
1908, art. 120, 20 B. 511. * 

Entry of defendant’s name in 1895 in revenue 
papers— Application for correction of such papers 
“Denial of plaintiff’s title and assertion of his 
own by defendant— Refusal to have the entry 
oorreoted— Whoo cause of aotion for declaratory 
suit arose — See LIMITATION ACT. 1908, art. 
120. 5 A.L.J. 637 = A.W.N. 1908. 252 = 4 M.L. 
T. 444 = 31 A. 9 = 1 Ind. Cas. 557. 


Aodrual of— Alienation by widow— Adoption 
by her after alienation— Adopted son a minor as 
adoption— His inaction for more than twelve 
years after attaining majority— Suit by rever- 
sioners of adopted son after death of the latter 
and his widow — Limitation — See LIMITATION 
ACT, 1908. art. 141, 32 0. 165. 

See Limitation act, 1908, art. 144, 6 B. 
H.Q.A. C, 66. 


See Landlord and Tenant— Miscella- 
neous. 7 O.C. 351. 

Objeotion as to want of, when may be taken 

—See Lease-General, 6 Ind. Oas. 336. 

Moaning of the term— See LETTERS PAT- 

tent High Court. 1865. Bombay, so B. 

67 = 6 Bom. L.R. 1038. 

Joinder of — See LETTERS PATENT, HIGH 

Court, 1865— Bombay, 12 Bom. L.R. 988 = 

34 B. 564 = 8 Ind. Cas. 648. 

Meaning of — See LETTERS PATENT 1965 

Bombay, cl. (12). 20 B. 767. 

Recurring— Suit by mortgagee for possession 
of mortgaged property— Default in payment of 

instalment— See Limitation — General 
8 0.0. 286. 


For suit for maintenance — Alternative pravers 

—See Maintenance, 4 Ind. Oas. 35 = 7 M.L, 
T. 113. 

Meaning of— See MISJOINDER— OF CAUSES 
OF AOTION, 1 P.R. 1905 = 83 P.L.R. 1905. 

Suita in respeot of different parcels of land— 
Different causes of action — Alternative claim 
oommon to all different, suits— See MORTGAGE 

Redemption, 10 C.L.J. 83 = 3 Ind. Cas. 395. 

Sot forth in plaint, onus on plaintiff to 
establish — Plaintiff in suit for redemption, 
bound to prove particular mortgage sued on— 

See Mortgage— redemption, 18 A. 408= 

A.W N. 1896, 132. 

Plaint, disclosure of oiuso of aotion in, when 
deemod sufficient— See MORTGAGE— MlSOEL- 
‘ LANEOUS, 25 M. 50. 
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Cause of action— continued. 

Where a promissory note is the sole — Whether 
liability independent of note could form basis of 

suit— See Negotiable Instruments — 
Promissory note, 9 O.C. 315. 

See Non-suit, 6 W.R. 15. 

See Nuisance, a.w.N. 1886, 156. 

Suit to establish a right to share in property 
against co-sharers in possossion thereof — 
Necessary parties — Misjoinder — -Civ. Pro. Code, 
1882, s. 28— See PARTIES TO SUIT-GENERAL, 
6 O.C. 379. 

See Plaint— Amendment Op plaint 
A.W.N. 1885, 167, L.B R. 1893—1900, 337. 

Schedule to plaint — Statement of oause of 

aotion — See Plaint— Form and contents 
OP Flaint, Bourke O.C. 8 = Cor. 94. 

Plaint not showing when oause of aotion 
arose— See PLAINT— FORM AND CONTENTS OP 
PLAINT, 2 Ind. Jur. N.S. 343. 

See Plaint— Form and contents op 

PLAINT, 2 B.L.R. App. 53 (6)= 11 W.R. 397. 
See Pleadings, ii P.R. 1891. 

Alleged different from that proved — Maintain- 
ability of suit— See PLEADINGS, 27 A. 174 = A. 
W.N. 1904, 207 = 1 A.L.J. 628. 

See Possession— Nature of possession, 
4 C. 870 = 4 C.L.R. 55. 

See Possession— Suits for Possession, 
2 C.L.R, 292, 9 W.R. 90. 


Cause of action— concluded. 

an agreement, aoorues before actual execution 
has been taken out in spite of the agreement— 

See Right of Suit— General, 16 M.L.J. 
54, 

Caste question — Funeral ceremonies— Assist- 
ance by fellow members of caste— Custom- 
Refusal to assist funerals— Suit for damages 
and injunction — Maintainability — See RIGHT 
of Suit— Caste question, Suits Con- 
cerning, 18 B. 115. 

See Right op suit — Execution op 

DECREE, 8 C. 402. 

Suit, for removal of trees — Contingent damage 
Present oause of action— Sea RIGHT OF SUIT 

Injury to Enjoyment of property. 

5 A. 369 = A.W.N, 1683, 58. 

See Right op suit— possession. Suit 

FOR, 6 N.-W.P. 137. 

. Riparian rights — Prescriptive right — Erec- 
tion of bunds — Cause of action — See RIPARIAN 

Proprietors, 4 B.L.R, App. 30 = 13 W.R. 

Suit by a dismissed servant of Government 
against the Secretary of State — See SECRE- 
TARY OP STATE, 33 C. 669. 

Slander of title — Counterfeiting trade-mark— 
Allegation to Collector of customs — Detention 
of goods by Collector in oonsequenoe— Damages 
-See SLANDER, 10 C.W.N. 107 = 4 C.L.J. 
268. 


Suit for possession — failure of— Deoree to be 
made — See POSSESSION, SUITS FOR POSSES- 
SION, 7 C.L.J. 44 P.C. = 10 Bora. L.R. 9 = 12 
C.W.N. 227 = 17 M.L.J. 626 = 2 M.L.T. 509 = 
35 C. 189 = 14 Bur. L.R. 101=35 I. A. 38. 


Objection as to non-existence of, when to be 

taken— Cause of aotion when superseded — See 

8 PECIAL OR 8ECOND APPEAL— GENERAL, 

2 P.L.R. 1911=9 Ind. Cas. 385 = 28 P.W.R. 
1911 . 


Plaint disolosing no — Competency of defen- 
dant to obtain the declaration of the Court 
upon the question— Objection not taken in 
written statement — See PRACTICE AND PRO- 
CEDURE, 3 C.W.N. 220. 

For a suit for pre-emption in the case of a 
mortgage by conditional sale, arises at the timo 
of the execution of the deed as well as at the 
time when the mortgage is foreclosed — See 

Pre-emption— Construction of Wajib- 
UL-ARZ, 27 A. 12 = A.W.N. 1904, 149 = 1 A.L. 
J. 353. 

Existence of — How determined — See Res 
Judicata— adjudications, 7 M.L.T. 87 = 
33 M. 162 = 5 Ind. Oas. 758. 

Dispossession caused by a reversal of a decree, 
whether would give a fre9h — for a suit for 
possession so as to give a fresh starting point 
for limitation — See RES JUDICATA — ADJUDI- 
CATIONS, 28 M. 338. 

See Res Judicata— Judgments on Pre- 
liminary Points, Effect of, 4 B.H.C. 
A.C. HO. 

Whether— For a suit by judgment-debtoE to 
recover money paid to the decree-holder under 


See Special or Second appeal— 3mall 
Cause Court suits, 25 M. 540, 

See 8PECIFIC RELIEF ACT, 1877, s. 42, A. 
W.N. 1885, 215. 

Suit on an oral agreement embodied in an 
unscamped pro-note— Admission by defendant 
—See Stamp ACT, 1899, s. 35, 66 P.R. 1906 = 
73 P.L.R. 1907. 

Cause-papers. 

Attorney’s lien on — See LEGAL PRACTI- 
TIONERS— ATTORNEY AND CLIENT, 29 C. 63 
= 6 C.W.N. 215, 

Caveat. 

See Probate. 

See Will. 

(1 )— Propounding will — Party entitled to 
enter. — It is a general rule of law that before 
a person oan be permitted to oontest a will the 
party propounding it has a right to call on him 
to show that he has some interest and that his 
interest will be prejudiced by the will. GOPAL 
DAS v. Mt. BANDAN, 15 C. P.L.R. 101. 
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Cay eat —concluded. 

(2) — Special citation. — The mere reoeipt of a 
speoial oitation would not entitle one to enter 
a caveat. In the goods of HURRY DOSS 
BONNERJEE AND 9REEMUTTY GUNOAMONY 
DaBEE, 4 C 87. 

WILL — Probate, application lor — Roferenoe 
to a r nitration — Award, effect of— See ARBI- 
TRATION-REFERENCE TO ARBITRATION, 20 
B. 289, 

Probate, grant of — by mortgage and at- 
taching creditor of next-of-kin — 8*6 PROBATE 

—Revocation of Grant, 6 C- 460. 

Withdrawal of—, after suit partly contested 
— Order for grant of probate made on — Effeot on 
party cognisant of proceedings— See PROBATE 

—Revocation of grant, 27 c. 927 = 4 c. 
W.N. 757. 

By reversioners— See PROBATE AND AD- 
MINISTRATION ACT, 1881, ss. 69. 71, 1 C. 
L.J. 258. 

See Probate and administration act, 

1881, s. 71, 1 L.B.R. 212. 

Seo Sale — Sale in execution of decree 
—Purchasers, Right of, 6 N.-W.P. 16S 

Caveat Emptor. 

(1) — Ss. 20 and 65. Contract Act — Lease of 
Government village — Lessee to become proprietor 
on certain conditions — Lessees' transfer of rights 
— No Government sanction — Fa/ici in/.— The 
lessee of a Government villaeo transferred his 
rights to a third person, tho plaintiff, against 
the conditions of the lease, and the Government 
dispossessed him of tho land and his rights. 
The sale-deed contained no covenant for title. 
Held that tho plaintiff’s suit for possession 
must fail no material mistake of faot rendering 
tho contract void under s. 20, Contraot Aot, or 
a breaoh of it for which compensation could bo 
olaimed under s. 65, Contract Aot, being proved 
and that tho dootrine of caveat emptor will 
apply to suoh a oase. IvASHMIRA SINGH v. 
HANWANTA, 62 P,R. 1893. [F., 40 P.R. 

1892.] 

Prinoipal of — Applicable to sales in execu- 
tion— See CIV. Pro. Code, 1903, O. XXI, 
rr. 91,93 A. W.N 1905, 99 = 2 A.L.J. 244 = 27 
A. 637. 

Dootrine of— See CIV. PRO. CODE, 1908, 
O. XXI, rr. 91, 93,13 C.W.N. 1080 = 2 Ind, 
Cae. 659=10 C.L.J, 558 = 37 0. 67 

Dootrine of— See RAIYATI HOLDING, 6 Ind. 
Cas. 761. 

Application of maxim of— Sec SALE— GENE- 
RAL, U.B.R. 1907, Evidence, 1. 

Caveat emptor , doctrine of— Inapplioability 
of Court sales — See Sale— Sale in EXECU- 
TION of decree— General, 21 M.L.J. 969. 

See 8ALE— SALE IN EXECUTION OF DECREE 
—PURCHASERS, RIGHT OF, 4 B.H.C, A.C. 
114. 

Applicability of dootrine of — to sales in 
India — See TRANSFER OF PROPERTY ACT, 
1882, s. 55, 8 0.0. 345. 


Caveator. 

(1) — Interest of a caveator . — A person laying 
no olaim to any of the property of the testator, 
but disputing the right of the testator to deal 
with certain property as his own, cannot be 
properly regarded as having suoh an interest in 
the estate of the deoeased testator, as entitles 
him to come in and oppose tbe grant of probate 
ABHIRAM DASS V. GOPAL DASS, 17 C. 48. 
(8 C. 570. Diss; 4 C. 1= 2 C-L.R. 422, 8 C.L. 
R. 287, F.) [F., 4 OC. 84, 4 C.W.N, 602, 
26 B. 792 ; R , 52 P.R. 1902.] 

Distriot Judge admitting person as — Order 
of Appeal— Civ. Pro. Code, s 588, cl. 2— See 

Probate and administration aot, 1881, 

89. 69, 86, 17 C. 48. 

Cemetery. 

Muhammadan Law — Religious endowment 
— Plaoe used as oemetery — Form of suit — Per- 
mission of Court under s. 30, Civ. Pro. Code, 
1882 — See RIGHT OF SUIT— TRUSTS, 8UITS 

Relating to, a. W.N. 1885, 219. 

Consul Register. 

Is not a publio dooument under s. 74 of the 
Evidenoe Act— See EVIDENCE AOT. 1872, s. 74 , 
6 Bom. L.R, 535. 

Central Provinces. 

See AOT XX OF 1663, ss. 14, 23, 3 C.P.L.R. 

11 . 

Central Provinces Additional Rates Act. 

See C. P. ACT X OF 1S78. 

Central Provinces Civil Courts Aot. 

See C. P. ACT XVI OF 1885. 

Central Provinces Court of Wards Aot. 

See O. P. ACT XXIV OF 1899. 

Central Provinces Courts Act. 

See C. P. ACT XIV OF 1865. 

See C. P. ACT II OF 1904. 

Central Provinces Government Wards Aot. 
See G. P. ACT XVII OF 1885. 

Central Provinces Land Revenue Aot. 

See C. P. ACT XVIII OF 1881. 

See C. P. ACT XVI OF 1689. 

See G. P. ACT XII OF 189S. 

Central Provinces Laws Act. 

See C. P. ACT XX OF 1875. 

Central Provinces Municipal Act. 

See C. P. ACT XVIII OF 1889. 

See C. P. ACT XVI OF 1903. 

Central Provinoes Tenancy Aot. 

See 0. P. ACT IX OF 1883. 

See C. P. AOT XVH OF 1889. 

See 0. P. AOT XI OF 1898. 
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Certificate. 

(1) Commissioner for taking accounts — 
Power to grant certificate— Nature of.— The 
general nature of a oertifioate, or report, 

or separate, is that it should,’ 
in the oase of a genera! oertifioate, oompriee 
the result of all tha proceedings under the 
decree or order of reference, or, in the case of 
a separate certificate or report, that it should 
comprise the result of some or one of such 
proceedings. The Court is not bound either to 
uphold or reverse the Commissioner’s deoision 
or to consider it in anyway till he has arrived 
at and certified something "that can be called a 
result, either of the whole inquiry before him 
or of some part or branoh of it. RUSTOMJI 
BURJORJI V. KESSOWJI Naie, 3 B. 161. 

This circular circulates Home Department 
notification warning officers to be oarefui when 
granting certificates to their subordinates. Ciy 

Cir. Memo No. 17, 20 WR. Rules & Ords. of 
the H.C. p 23. 

Report or— by medical expert as to the men- 
tal oapaoity of an alleged lunatic admissibility 
in evidence of, in a oontentious proceeding — 
Indian Evidenoe Act, s. 3 2— See ACT XXXV 
OF 1858, 7 O.C. 351. 

Under s. 10 of tne Hereditary Offioes Aot 1874 
—See BOM. ACT III OP 1874, s. 10, 1 Bom. 
L.R. 825. 

Pleader’s fees-by pleader not according to 

rules — See Costs— Taxation of costs 15 

A. 169 = A.W.N.1893, 78. 

Meaning of the term “ receipt ” in Bt 2, ‘ 
sub-s. 23 of the Stamp Aot— to the effect' 
that a premimum on an insurance polioy has 
been paid, issued for the purpose of supporting a 
olaim to exemption from income-tax' not a 
receipt — See 8TAMP ACT, 1899, s 2 (23). 2 L. 

B. R. 307. 

Certificate by the Tribunal of appeal. 

That a oase is fit to be appealed to the High 
Court — See BOM. ACT IV OF 1898, s. 48 (11) 

7 Bom. L.R. 569 = 29 B. 514. 

Certificates, Administration Act. 

See ACT X OF 1851. 

Certificate of Administration, 
l.— G eneral. 

2— Cancelling Certificate. 

3 —Effect of Certificate. 

4. — Issue of Certificate. 

5. — Nature and Form of certificate 

6. — Procedure. 

7. — Miscellaneous. 

See ACT XIX OF 1841. 

See Succession certificate act, 

0. 11-51 


Certificate of Administration— continued. 
— -1.— General. 

( n77 A PP} icat J°* under Act XXVII 0/ I860 

a ‘ lec J. ed 10 be to ei tale of deceased's 
estate - Pennon to be heard.-Vf here an 
application 19 made under Act XXVil of 
on the allegation that there afe debts due to 
deceased’s estate, and the allegation i a uot 

w e r? 10d \T fche Court must be * r the petition 

R U 503 MOULA V ‘ G0LAM Shurruff, 12 w! 
(^—Certificate under Act XXVU of I860 - 

order V'r^gTe 

srs n^hetu L-ir 1 ^ 

rr s 3 

a *2% Jffi: D ip ’ 'ch and * °o bt ai *F L 

^fioato authorizing him to oolleot debts doe to 
Gir Prasad, deceased, on the basis nf hL ? - ‘ 
the adopted eon of Gir Prasad „ be f? E 
alleged adoption having been made b£’ Ram 
Kunwar, one of the widows of as- d *2 

Place, or, if it did take plaoe was i . Jr J’ *°° k 

r rsra ter T c 

19°2,62. (9W R. 436, UW R 468 S 

6 A>L J - “S 

W T N.?88r'l6 68tate " See ACT XL 0F M#8. A, 
1889, 8 m XL 0p 1858 ' sa ' 6 > 9 - «. a.w.n. 

See ACT IX OF 1875, s“ 286. m ‘ DOr ~ 

Tot 

ALT XX OF 1664, s. 2, 20 B. 534. 

Dlf N sf 5 D B E 3lo N ~ APPOIN ™ ENT ° P ° UAE - 

Hindu Law-Guardianship of widow-Grant 

0f n?? deE Aofe XL of 1850 — See Hindu Law 
—Guardianship, 6 c, 584. 
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Certificate of A dm Inlstraflon— continued. 

1. — General— concluded* 

Undivided minor member of joint Hindu 
family— Suit by manager of family as next 
friend of minor — Of minor’s share whether 
should be obtained under Aofc XX of 1864 — See 

Hindu Law— Joint family. 8 B. 395. 

See JOINDER OF PARTIES, 99 P.R. 1898. 

S*>e Minor— Suits by and against min- 
ors. 9 B.H.C. *289. 

See SUCCESSION CERTIFICATE ACT, 1860, 
11 B. 179. 

2— Cancelling Cetificate. 

(1) — Certificate under Act XXVII of 1860— 
Cancellation — Procedure. — Where a oertifioate 
under Act XXVII of 1860 was granted to a 
person and it is subsequently sought to be oan- 

-celled, held that it cannot be decided in the 
summary department, where a question of right 
was involved, in which oases it must be adjudi- 
cated in a regular suit. Under s. 6 of the Aot, 
the application for the cancellation must be 
made to the High Court. MOHUNT BUSMAN 
GOSSAIN V. RAMCHURN BHUKUT, 5 W.R. Mis. 
18. 

(2) — 8s. 7, 19 , 21, Act XL of 1858— Grant 
o/ certificate under s. 7, Act XL of 1858- 
Recall — The grant of a certificate under e. 7 
of Aot XL of 1858 oan be reoalled summarily 
under a. 21 without any aooount having been 
previously taken in a regular suit under a, 19, 
where the application for recall is based on 
charges of waste and mismanagement. NANEE 

Bibee v, Khojah Surwar Hossein, 7 W. 
R. 822. 

{&)— Certificate under Act XXVJ1 of 1860— 
Recalling of certificate— Nearer heir— Object 
of Act XXVII of I860.— A oertifioate, under Aot 
XXVII of 1860, may not bo reoalled, beoauee 
there ia an heir in a nearer degree to the deoeas- 
ed than the certificate-holder, the objeot of 
that Aot not being to assist parties in esta- 
blishing a disputed right or title. KUBEER 

Chunder bundo v. Ram kan*e Doss Bis- 
was, 17 W.R. 171. 

(4) — Allegation of fraud in obtaining certifi- 
cate— Act XXVII of 1860— Proof of allegation. 
— Where a party olaiming to be the rightful 
heir alleges that fraud has been oommitted in 
obtaining a certificate under Act XXVII of 
1860, the Judge should require the opposite 
party to substantiate their allegation that 
the olaimant is disqualified from inheriting. 

Khettur Mcnee debee v. Madhub Chun- 
der Roy, 13 W.R. 160. 

( 5 ) — Act XXVII of 1860 s. 6— Certificate 
wrongly granted— Suspension where no list of 
debts filed.— The High Court under s. 6, Aot 
XXVII of 1860 suspended a oertifioate whioh 
had been wrongly granted in a case where no 
list of debts due to the estate of the deoeased 
had been filed. Mir Fyaz Ali v. Taleb Ali, 
18 W.R. 380. [Expl , 20 W.R, 412: R. t 24 

W,R, 2110 


Certificate of Administration— continued. 
2.— Cancelling Certificate— continued. 

(6) — List of debts not necessary, — It is not 
neoessary that a list of debts should be filed 
before a certificate oan bo granted. RADHIKA 

Churn Sen v. Judoo Nath Gossamee, 20 
W.R. 412. [fi., 24 W.R. 211.] 

(7) — Widow's rights to certificate not objected 
to on notice issued — Regular suif. — Where 
notice has been issued, and the petitioner does 
not appear and objeot to the widow of a de- 
ceased party receiving a certificate of adminis- 
tration, the Judge is right to refer him to a 
regular suit. MaNICK CHUNDER v. Raj 
LUOKHEE DOSSEE, 19 W.R. 2B2. 

(8 ) — Administration— Certificate , application 
for , by two widows of intestate— Practice.— 
Where the widows of an intestate applied for 
administration tc the estate of the deoeased, 
held that the District Judge before whom the 
application was made was right in following 
the usual practice (whioh was deolared to be a 
reasonable practice) of his Court in refusing to 
grant suoh administration to the widows joint- 
ly. Nittyo Kali Dabea v. Kedar Nauth 

OHATTERJEA, 8 C.L.R. 368. 

(9 ) — Husband authorising widow t ? adopt by 
will— Certificate to widow— Grant of certificate 
to adopted son— Procedure, — Where a widow, 
acting under the authority given her under the 
will of her husband, adopts a son and disoards 
him on acoount of his misbehaviour, held that 
the adopted son, who, after he attained major- 
ity, applied to the Court for withdrawing the 
certificate granted to the widow in pursuance 
of the will and for granting a oertifioate to 
himself, oannot contest the validity of the will 
in a summary proceeding, and that the question 
between the parties oould only be decided by a 
regular suit. ISSUR CHUNDER BABOO 3 v. 
POORUNA BEEBEE, 4 W.R. Mil. 16, 

(10) — Act XL of 1858— Transfer of family 
jewels by , and revocatiori of certificate to, 
Hindu widow,— Family jewels lappearing to 
have been part of the anoestral property were 
hold not transferable by a Hindu widow, except 
for speoial purposes ; and acts of waste would 
render it neoessary to withdraw the oertifioate 
granted to her under Act XL of 185S. BHAG- 
WANEE KOONWAR v, PARBUTTY KOONWUR, 

2 W.R. Mil. 13. 

(11) — Cancellation of certificate for want of 
jurisdiction— Proof of allegation- Procedure- 
Act XX VII of I860 .— In the oase of an applica- 
tion to have a oertifioate under Aot XXVII of 
1860 cancelled on the ground that the Judge 
had no jurisdiction, the Judge should require 
applioant to prove his allegation, and the 
opposite party should show oause why the 
oertifioate should not be reoalled. JUGQESSUR 
DHUR v, BHUGOBUTTY DASSEB, 14 W.R. 464. 

(12) — Refusal to recall a certificate to collect 
debts— Appeal.— No appeal lies from an order 
refusing an application to recall a oertifioate 
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Certificate of Administration— oontinued. 

Cancelling Certificate — concluded * 

under Aot XXVII of 1860. In the matter of 
MANUK PERSHAD NANUK PERSHAD V 

Lalla Nitya Ladl, 6 C. 40 = 6 C.L R. 388. 
[F., 7 M. 555.] 

•3. —Effect of Certificate. 

(U — Application lender Act XX VI I of 1860- 

Title to collect debts only to be considered 

Question of existence of debts — Representative 

title.— In an application under Aot XXVII of 
1860, the Judge has to consider only the title 
to oolleot debts, not whether there are any. 
The certificate is oonolusive of representative 
title. Mussamut Buggobutty KOOER v 
Bholonath Thakoor, 8 W.R. 317. 

( 21 — Debts contemplated by Act XXVII of 
1560. Aot XXVII of 1860 contemplates all 
debts due to, and outstanding at the death of, 
the deceased, even those beyond the date of the 
oertifioate. RHIBDYAL TEWARY CHOWDHRY 

v. Biddyamoyee Debia CHOWDHRAIN, 18 

W.R. 271. 

(3) Act XXV11 of i860 —Effect of certifica'e 
of administration.— The oertifioate under Act 
XXVII of 1860 does not determine any ques- 
tion of heirship, but merely protects debtors of 
a deoeased person from liability for payments 
made to certificate holder. If it be found that 
suoh oertifioate holder was not the rightful 
heir the question of heirship may be tried in a 
regular suit, notwithstanding the grant of a 
oertifioate. The certificate to oolleot debts 
should nevertheless ordinarily be granted to the 
person entitled to the inheritance. MUSSAMAT 

JOKNA V. MUSSAMAT BAUGWANEE, 3 N.W P 

820. 

(4) Act XXVII of 1860, object of certificate 
under.— The objeot of a certificate, under Aot 
XXVII of 1860, is to enable representatives to 
reoover debts due to the deceased at the time 
of his death, not claims aooruing subsequently. 

Mussamut Jhanjoo Kooer v. Mussamut 
Dameanah Kooer, 17 W.R. 343. 

(5) — Right of widowed daughter— No title in 
party obtaining certificate .—A Distriot Judge is 
right in granting a certificate under Aot XXVII 
of 1860 to the widowed daughter claiming 
under the will of the deceased, whioh was esta- 
blished without dispute ; this law not creating 
a title in the party obtaining the oertifioate. 

Chundra Monee Debia v. Rash Behary 

CHOWDHRY, 21 W.R. 24. 

(6) — Contest between heirs of lull-blood and 
half-blood. — Where a certificate, under Aot 
XXVII of 1860 for a moiety of the estate of the 
deceased, wa9 granted to each of two heirs, one 
of the half-blood, and the other of the full-blood 
the High Court, on the appeal of the latter, who 
possessed the title-deeds and had performed the 
shradh , ordered the oertifioate of the whole estate 
to be given to him. HURRO KRISTO DOSS v. 
Rama nundo Doss, 22 W.R. 274. 

(7) — Title to specific property — Act XXVII of 
1860 — Enquiry, — No question of title to speoifio 


Certificate of Admlalstratlon-oontmuei. 
3.— Effect of Certificate— 

property oan be tried under Aot XXVII of Iflfifi 
SHEIKH IMAMUN v. MUSST. NUNNOO, 17 W* 

Bi lUtit 

(^—Certificate granted under Act XX of 

1S41 -Effect-Held that a oertifioate grafted 
u!' f 0t L XX Cf 1841 did not establish the 

erant«l m h he "! anc . e of the P srt y to whn m j t wa3 
granted, but simply empowered him to oolleot 

HHe •°, t « e 6 u at6 °' the deoe ^ed. The 
title of plamt.fi or her father could not. under 

the circumstances be questioned by a co-shar^r 

after its public acknowledgment and practical 

B s " e ,“ t0 that acknowledgment during a 

i K’m »• S£T mu. 


obtain an administration certificate ^nd* 0 
Act XXVII Of i860 for the oolleotiou of debts 
payable to the representatives of deceased 
SOH3, the Court has to determine merely whether 
the applicant is entitled to receive a c^rtifinau 
and not his title as heir or legal reDreLnStr 

of the deoeased The rights as between each 
other of several persons olaiming to be interest 
0d in the property of the deceased are not to be 
determined in suoh a proceeding The Anf d 
not authorize the grant of a certifill f ° 6S 

portion pr ° perty or debts > whether s^oh 

H ^ « ski n™ & i-g 

the deceased nor dees it authorize the holder 
to sue for and oolleot debts which hav* a™ * 

due after the death of the decetd to p om 

Z ° r 6 7 subsequently become owners of hfc 
property. GOUREE BYJNATH PERSHAn J 

Mussamut Lochun kooer, 22 W.R. 102 

fll)— Receipt of money under certificate— 
Title to money— Bolder of money only trustee 
-The receipt of money under a oertifioate doe; 

not give a title to the money ; the holder onlv 
becoming trustee for the person to whom The 
money belongs. Gobind CHUNDEr Bagchef 
v. Dooroa Monee Debia, 28 W.R. 270, E 

(121 Effect 0 / certificate under Art yttstj 

lot XXVII ’ol I860 to A a r t,fiCate undet 

delenda 0 T * ° h * hU debte ’ ' d °- -fpmolud?^ 
defendant, who was not a party to that pro 

daughter r °,“ f Sh0WiDg that 4 Kas not B’e 
nlme h lf R “ pro P ert y- Purchased in the 

came of B. was mortgaged by him to the defen- 
dant to whom a further oharge was subse- 
quently executed by D, E, and P. In a suit 
for redemption by the plaintiff olaiming title as 
heir of B ; held that the defendant was at 
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liberf.y to phow that B was only a trustee for 
I) E and F. BUNDHOO BHUGUT v. 8YED 
Mahomed Hossein, 2 W.R. 70. 

M3 )— Collection of debts on succession— Act 
VAT II of I860— Validity of will— Suit to con- 
test under Civ. Pro. Code , 1859. — A deoision as 
to the validity of a will under Act XXVII of 
1860 does not preolude the institution of a 
regular suit under Aot VIII of 1859 between 
the 6ame parties to dispute the validity of the 
same will, ANUND CHUNDER MlTTER V. 
BANEE MADHUB MlTTER, 11 W.R. 127. 

(14) — Right to certificate— Act XXVII of 
2860 — Genuineness of will. — To determine the 
right to a certificate under Aot XXVII of 
I860, the Judge must deoide the question of 
the genuineness of the will. KALEE CHUNDER 
SURMA V. GOBIND PERSHAD BURMA, 12 W. 

r. m. 

(15) — Certificate to person claiming under 
will— Act XXVII of i860— Effect.— The grant 
of a certificate under Aot XXVII of 1860, to a 
person olaiining under a will cannot support a 
olaim to title by that person in a regular suit 
brought on a Will. 800KHO BOONDUREE 
DABIA v. WOOMA BOONDUREE DEBIA, 18 

W.R. 253. 

(16) — Grant of certificate on evidence , nature 
of — Summary proceedings and proceedings on 
evidence , difference between— Right to bring 
regular suit— Previous judgment , value of.— 
When the question of granting a certificate 
under XXVII of 1860 is dealt with by the 
Court with all the available evidence before it 
just as in a regular suit, and the matter of the 
certificate is deoided upon after full delibera- 
tion, the position of the parties beoomes very 
different from what it is at the conclusion of a 
really summary proceeding. Technically, there 
may still be the right to briDg a regular suit ; 
but the regular suit in suoh a case, is a re-hear- 
ing, and the Court is bound to pay due respeot 
to the judgment already arrived at. GREE- 
DHAREE SINGH v. MUSSAMUT FOOLJHUREE 

KOOER, 24 W.R. 178. 

{ID— Negotiation of Government securities 
by holders of certificates under Act XXVII of 
I860.— Held that a Judge oan empower holders 
of certificates under Aot XXVII of 1860 to 
negotiate Government securities mentioned in 
the will of the deceased. In re SREKMUTTY 
BHUGGOBUTTY DEBIA, 3 W.R. Mis. 18. 

(18)— Certificate granted under Act on title 
afforded by will— Estate given to grantee— No 
right as executor or legatee— Succession Act , 

8. 187— Semble.— The grant of a oertifioate 
under Act XXVII of 1860 on the title afford- 
ed by the will, gives the grantee the estate in 
respeot of which the debts aoorued, but does 
not establish a right as exeoutor or legatee . 
within the meaning of the words of a. 187 
of the Succession Act. KrisTO CHUNDER 
MOOKERJEE V. OHUNDEE PERSHAD BANER- 

jEE, 23 W.R, 252. 


Certificate of Administration— continued. 
——3. — Effect of Certificate— concluded. 

(19) — Certificate under Act XL of 1858- 
Adoption— On the death of A, B olaimed his 
estate as his adopted son against W (A’s widow) 
who denied the adoption. The adopted son 
being a minor, Y, as his guardian applied for a 
oertifioate under Aot XL of 1858. Held that, 
until the adopliou is finally proved, the certifi- 
cate will not enable the adopted son or his 
guardian to interfere with in the possession of 
her husband’s estate. PANCH COWREE MUN- 
DUL V. BHUGOBUTTY DOSSIA, 6 W.R. Mis. 

47. 

(20) — Certificate under Act XL of 1858- 
Certificate under Act XXVII of 1860— Proce- 
dure — Issue of certificate. — A oertifioate under 
Aot XL of 1858 gives the right to oolleot the 
debts due to the estate *, hut if the debtor 
objects to pay, the right oaunot be enforced 
without a certificate under Aot XXVII of I860 
Where an applioant for a certificate under Aot 
XXVII of 1860 is opposed by a party olaiming 
under a will, the Judge is bound to prooeed 
under s. 3. Where an applioant for a certificate 
is entitled to a share, the smallness of the share 
will not debar her from getting a oertifioate 
entitling her to collect according to the share. 
RAESUNNISSA BEGUM V. RaNEE KHUJOO- 
RUNNISSA, 10 W.R. 462. 

—4.— Issue of Certificate. 

(1) — Co?tr( Fees Act t 1870. s. 6— Furnished, 
construction of — Act XXVII of I860 — Issue of 
certificate on supply of stamp.— Construction of 
the word “furnished” in s. 6, Court Fees 
Aot, 1870. A certificate, under Aot XXVII 
of 1860, should be issued direotly it is granted, 
provided the proper stamp be furnished. 
DHUNPUT 8INGH DOOGUR V. THE GOVERN- 
MENT, 17 W.R. 489, 

(2) — Deceased having no fixed place of resi • 
dence at time of death— Court having jurisdic- 
tion to grant certificate.— Where a person had 
no fixed place of residence at the time of his 
death, the Judge of fcbo district in whioh his 
debts are, has authority to grant a certificate of 
administration under Aot XXVII of I860* 
GOLAM SOBHAN alias SABOO MEAH V. 

Mahomed rouf, 20 W.R. 286. 

(3) — Two wills— Certificate— Act XXVII of 
I860.— An order recognizing two wills oannot 
be mado under Aot XXVII of 1860. BEMOLA 
MOYEE DEBEA v. KISHTOMONEE DEBEA t 

W.R. 1864. Mis. 10. 

{4)— Collection of debts of endowment— Refu- 
sal of certificate.— A District Judge rightly 
refuses a certificate under Act XXVII of 1860 
for the oolleotion of the debts of an endowment. 

Bhyrub Bharuttee Mohant, Petition- 
er, 21 W.R. 340. 

(5 ) — Certificate under Act XXV II of 1860, to 
whom granted.— As a general rule, the heir to a 
deceased is the person who should have a certi- 
ficate to collect the debts, and manage the 
estate of the deoeaeed under Aot XXVII of I860* 


809 


THE ALL INDIA DIGEST. 


810 


Certificate of Administration— continued. 
4,— Issue of Certificate— continued. 

If he, as heir, is entitled to the whole surplus 
of the estate, the fact of his having been in a 
hostile or friendly position as regards the 
deceased will not be material. The sole heir 
will be the best person to take care of his own 
interests. In cases of several heirs contending 
with eaoh other, if there be no disputes among 
them, the heir who is entitled to the largest 
share, may, in the absenoe of other disqualify- 
ing ciroumstanoes, be the person entitled to a 
certificate. ABDOOL ALI v. ABIDUNNISSA 
KHATOON, W.R. 1864, Mis. 41. 

(6)— Application for certificate under Act XL 
of 1858— When to be granted. — Where the peti- 
tioner applied for a grant of certificate under 
Act XL of 1858, allowing him to take charge of 
the estate left to bis minor nephew by his father 
deoeased and the application was rejected by 
the Judge without sufficient grounds, held that 
it is evidently not the policy of the law to pre- 
vent parties from performing their natural 
duties by the younger members of their family 
who may be deprived of their natural parents ; 
and it should not be considered as an axiom 
that an unole or other near relative will neces- 
sarily defraud the minor. In this case, the 
oertifioate was granted. MAHOMED SALEH v. 
The Government, W.r. 1864, Mis. 26. 

17 ) — Certificate to collect debts — Relationship 
through male and female lines — Preference . — 
The father’s father’s brother’s son of a deoeased 
person is entitled to a certificate to collect the 
debts due to the deoeased, in preference to a 
person (e.g., the father’s brother’s daughter’s 
son), who claims though a succession of per- 
sons, one of whom was a female. GOPAL 

Chunder Nath Coondoo v. Haridas 
Chuni 11 C, 343. (23 W.R. 117, 4 C. 411, 

Followed.) [R.. 15C. 780.] 

(7 -a) — Certificate for collection of debts— Rival 
claimants— ‘Question as io the genuineness and 
validity of the will — Court bound to make 
enquiry into and adjudicate upon the validity of 
will, — Where the eldest son of a deoeased person 
applied for a certificate under XXVII of 1860 
to enable him to oollect the debts due to his 
deoeased father. The younger son opposed it 
and olaimed a oertifioate under a will alleged 
to have been exeouted by the father. The 
genuineness and validity o f the will was disputed 
by the eldest son. The Court refused to go into 
the question of the genuineness and validity of 
the will. Held that an objeotor olaiming a 
oertifioate under a will is entitled to have an 
enquiry into and adjudication upon the title 
whioh he sets up, before a deoision by the Court 
as to whioh olaimant should get the certificate. 

Thakur Das v. DYA ram, 36 P.R. 1878, 

(8 )— Person representing himself as deceased's 
cousin — Person asserting exclusive right as 
tekait to taluk — Right of brothers to collect 
debts. — The assertion of an exclusive right as 
tekait to a certain talook by a person represent- 
ing himself as cousin of the deoeased cannot 


Certificate of A dministration— continued. 
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prejudice the right of brothers, as next heirs to 
the deceased, to oolleot his debts, and to give 
quittances, to his debtors. BABOO Purladh 
8INGH v. HET NARAIN 8INGH, 2 W.R. Mis. 5. 

(9) — Will set up by objectors not proved— 
Natural heir entitled to certificate.— Where a 
will set up by objeotors is not sufficiently 
proved, the Court is justified in looking on the 
natural heir as entitled to a certificate of 
administration. DlNO BUNDHOO CHOWDHRY 

v. Raja Mohinee Chowdhrain 15 W.R, 73. 

(10) — Applications under Act XXVII of 1860 
Duty of Judge. — When applications for 

certificates under Act XXVII of I860 are made, 
the Judge should determine who is entitled, 
and grant accordingly. He cannot make an 
order in respeot of the property of the deceased. 

Khajah Oheed Khan v. The Collector 

OF SHAHABAD, 9 W.R. 502. 

(11) — Competition for certificate — Procedure 
— Security . — Of several applicants for a certifi- 
cate under Act XXVII of 1660, the heir or 
person having the largest interest is entitled to 
it, and the Court may call on him to give 
seourity for any small interest not sufficiently 
protected. AZEEM KFIAN v. MUSSAMUT 
AMEERUN, 12 W.R. 38. [I. 13 W. R. 143 ] 

(12) — Owner dead long ago — Property 
managed by stranger — Right of heiress to 
certificate under Act— An heiress is entitled to 
a certificate under Aot XXVII of 1860, although 
the owner died nine years before, and the 
property had been previously managed by a 
third party. PULASH MONEE DOSSEE v. 
ANUND MOYEE DOSSEE, 8 W.R. 398. 

(13 ) — Executor wider will , right of , to a 
certificate.— The executor under a will, if it be 
not contested, has an undoubted right to a 
oertifioate under Act XXVII of 1860, though 
he be not the legal heir. If the will becontested, 
the Judge should enquire into its validity, and, 
if he consider it proved, give a certificate, 
leaving the parties dissatisfied to set it aside by 
a regular suit. BlDHOO BHOOSHUN MOOKER- 
JEE V. ISSUR CHANDER ROY CHOWDHRY, 
W.R. 1864, Mis. 4. 

(14) — Claim to certificate under will of 
Mahomedan — Inheritance in dispute — No 
necessity for collecting debts— Prccedure.—In a 
olaim under a will to a oertifioate to enable the 
applicant go oollect the debts of a deoeased 
Mahomedan under Aot XXVII of 1860, no 
necessity for collecting debts being shown, and 
the inheritance beiDg disputed : Held that the 
Judge was right in refusing to give a oertifioate 
under that Aot. SYED AGAMEER v. GOMANEE 
KHANUM, W.R. 1864, Mis. 6. 

(15) — Claim to certificate under will— Will, not 
properly executed — Will, though void, a proper 
guide to testator's intentions — In an application 
for a oertifioate under Aot XXVII of I860, 
where applicant’s title is based upon a will to 
whioh the signatures of the witnesses are found 
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to have been affixed previously to that of the 
te^t.itor, the Court holds that the deed is in- 
operative as a will ; but inasmuoh as it expresses 
fully the testator’s wishes regarding the 
management oi his affairs, and is very distinot 
as tc the confidence reposed in the applicant 
(the seocnd wife}, the Court decides that she 
is the proper person to have the certificate. 
MUSSAMUT KHUTTUN KOOER v. MUSSAMUT 
POONA KOOER, 24 W. R. 322. 


(1^1 — Compromise among f members of Hindu 
family— Separate shares taken on death of one 
member — Right to certificate. — Where a com- 
promise being effected among the members of a 
joint Hindu family, the several parties take 
separate shares of the family-property, on the 
death of one of the members, the others are not 
entitled to a certificate of administration, whioh 
may be given to the adopted 6on with the 
consent of the widow. MUSSAMAT MUNBASEE 
KOOER v. NOWRUNGEE LALL, 13 W.R. 134. 


(17) — Members of joint family preferable to 
separated member — Members of a joint family 
have a preferential claim over a separate mem- 
ber to a certificate of administration to the 
estate of a deceased member of the family. 

Ram Golam Sahoo v. Jankee Pershad 

8ABOO, 23 W.R. 31. 


(18) — Certificate to member of joint family not 
to be refused.— A certificate, under Act XXVII 
of 1860, cannot be refused merely beoause the 
deceased was a member of a joint Hindu family. 
Ordinarily, the managing member would be the 
person best entitled to the certificate, but this 
would not be the case when the members had 
fallen out. CHOWDHRY Kripa SlNDHOO 
Doss v. Radha Churn Doss. 28 W.R. 234. 


(19) Certificate to collect debts— Question t 
adoption, whether Court is bound to enter ini 
Minor whether certificate can be granted to.- 
An adopted son not being a natural heir an 
the faot of adoption being disputed, the Judg 
is justified in refusing to enter into the questio 
of adoption, in a succession certificate proceed 
ing, and granting the certificate to the nephei 
of the deoeased who was the next heir aooordin 
to Hindu law; but security should betake 
from the nephew. [Diss., 16 C. 674, 23 C 
431 ; Doubted. 6 0. 303] . A oortifioate to collec 
debts under Aot XXVII of 1860 may be grante 
to a minor by his next friend. KALI COOMA: 

Ohatterjee v. Tara Prosunno Mookeb 

JEE, 5 C.L.R. 817. [F.. 20 A. 352.] 


(20) Act XXVII of 1860— Adoptive som of 
deceased obligee of hypothecation-bond, need not 
obtain certificate under.— Where the obligee of 
a hypotheoation-bond was dead, his adopted son 
entitled to reoover the debt due under the bond 
was held to be under no obligation to obtain a 
oertifioate under Aot XXVII of 1860 for the 
purpose of maintaining the suit, GOPALA v. 
SAMINATHAYYAN, 12 M. 238. 


(21 )— Deceased's full sister's son in possession 
—Half-brother— Former preferred .— A oertifi. 
oate of administration given to the deoeased’a 


Certificate of Administration- continued. 
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full sister’s son in possession, rather than to the 
half-brother, was held to have been given to the 
party best entitled with reference to the objeot 
of Aot XXVII of 1860. shaikh Lall Maho- 
med v. BUZLOOL HOSSElN,;i7 W.R. 662. 

(22) — Deceased son’s daughter's sen— Nephew 
— Right to certificate. — A nephew is entitled to 
a oertifioate of administration in preference to 
a deceased son’s daughter’s son. AREE 

Murdun BHUGGUT V. Jannath bhuggut, 

16 W.R. 328. 

(23) — Nephews managing testator's property 
partly in their own right and partly as guardians 
— Entitled to two certificates under Act XVII 
of 1860 and XL of 1858. — Nephews managing 
testator’s property partly in their own right and 
partly as guardians of a minor son, are entitled 
to one certificate under Aot XXVII of 1860 to 
oolleot debts of whole estate, and to another 
under Aot XL of 1858 to take charge of minor’s 
share. MAKHUN OHUNDER SHAHA v. CHAND 
MONEE DOSSEE, 8 W.R. 103. 

(23 a)— Daughter-in-law applying for a cerfi- 
ficate to her father-in-law's estate— Certificate 
not to bo granted notwithstanding mutation of 
names. — A daughter-in-law is not, even though 
a mutation of names is effected, entitled for 
the grant of a succession certificate to the 
estates of her deoeased father-in-law, in oa6e 
where her husband predeoeaeed his father, 
MUKHUN LaL v. Mussumat LaOHMI, 20 
P.R, 1872. 

(24) — Deceased ascetic's disciple or spiritual 
brother or preceptor — Right to certificate . — A 
deoeased asootio’s disoiple, or spiritual brother 
or preoeptor, is entitled to a oertifioate to oolleot 
his debts ; even though mentally inoapaoitated 
to suooeod to the offioe. GUREEB DOSS v. 
MUNGUL DOSS, 14 W.R. 383. 

(25) — Grant of certificate to illegitimate sons 
— Assignment of property— Acknowledgment . — 
A oortifioate of administration may be granted 
to illegitimate sons of a deoeased Hindu to 
whom the latter had assigned his property, 
and whom he had acknowledged as his sons. 

Prodhan Ram v. Mussamat Jeria Koobr, 

17 W.R, 180. 

(26) — Acf XXVII of 1860-Conditions for 
grant of certificate under*— A Judge must look 
to fitness and propinquity before granting a 
oertifioate under Aot XXVII of 1860. NUNKOO 
SINGH V. PURM DHUN SINGH, 12 W.R. 386. 

(27) — Certificate of administration to guar • 
dian of minor— Recovery of estate— Suit by 
guardian.— Under Aot XL of 1858, a oertfl- 
oate of administration to the estate and pro- 
perty of her minor sou may be granted to a 
person, so that the guardian may institute a 
suit on behalf of the minor to reoover the 
estate of his grandfather. SARODA SOON- 
DUREE DOSSEE V. TARINEE OHURN QHOW- 

dhry, 6 W.R. MU. 28. 
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(28 ) — Minors— Act XL of 1858— Grant of 
certificate , conditions for,— A certificate under 
Aot XL of 1858 ought not to be issued, where 
there is neither present right, nor prospective 
possession. NOBIN CHUNDER SHAHA v. Raj 
NARAIN SHAHA, 9 W.R. 582. 

(29 ) — Minor's grandmother , Application for 
certificate by— Act XL of 1856 — Act XXV11 of 
I860.— The grandmother of minora applying 
for certificates under Acts XL of 1858 and 
XXVII of 1860 with the father’s consent may 
be granted them if she be oompetent and willing. 

Mussamat Oomrao Doolhaen v. SYUD 

AGAMEER, 12 W.R. 119. 

(30) Act XXV IT of 1860 — Minor coming of 
age — Application for certific Us.— Where the 
minor heir having come of ag-i, the parties en- 
titled apply for a certificate under act XXVII 
of 1860, to enable them to draw ,j Government 
securities belonging to tbc cslate in respect of 
which the trustee appointed by will has de- 
mised: Bold that it is the duty of the Judge 
to grant the application. In re PREONATH 
Sircar, 13 W.R. 325. 

(31 )—Ouardian indicated by law of parlies 
— Immorality charged against certificate' holder 
—Duty o/ Judge — Act XL of 3858 does not 
prevent the selection of a guardian indicated 
by the law of the parties, if be be a fit person. 
Where the holder of a certificate under Aot XL 
of 1958 is charged with immorality, it is the 
duty of the Judge to inquire into the truth of 
the charge and the fitness of the certificate- 

holder. Mohomuddy Begum v. Musst, 

OOMDUTTOONISSA, 13 W.R. 454. 

(32) — Act XL of 1858— Certificate to guar- 
dian of adopted minor— Objection ,— a certifi- 
cate under Act XL of 1859 is rightly given to 
the guardian of an adopted minor where there 
is no doubt of the fact of adoption : an ob- 
jector on the ground of illegal adoption not 
claiming to be guardian has no locus standi. 
KlSTO KlSHORE ROY V. ISSUR CHUNDER 
ROY, 15 W.R. 166. 

(33) — Act XL of 1858, s. 7 — Claimant under 
genuine will— Right to certificate in spite of 
minor’s mother. — Under a. 7, Aot XL oi 
1858, a claimant, by virtue of a genuine will, 
is entitled to a certificate notwithstanding 
the existence of a natural guardian in the 
person of the minor’s mother. BHOOBUN 

Mohinee Debee v. poorna Chunder 
Banerjee, 17 W.R. 99. 

(34) — Orantof certificate to a near relative of a 
minor not compulsory but discretionary— Act XL 
of 1858, 3. 7. — Under s. 7, Aot XL of 1858, it is 
not obligatory to grant a oertificace for the ad- 
ministration of the property of a minor to a 
near relative. The Court may grant a certifi- 
cate or not, as it thinks proper under the oir- 
oumstanoes of eaoh particular case. MUSSUMAT 

Khan Koub v. Gujar Mad, 23 P.R. 1878. 


Certificate of Administration— continued. 

4, Issue of Certificate — continued . 

( 35 ) — Deceased informing creditor that moneys 
due were given to certain person— Such person to 
get certificate— Evidence of intention — Act 
A XVII of I860.— The oircumstance of a party 
on the day of his death informing his oreditor 
that he has given all moneys due to him to his 
mother-in-law is sufficient indication that she 
is the proper person to receive the certificate 
under Aot XXVII cf 1860. In cases under Aot 
XXVII of I860, Judges should certify whether 
the certificate has been actually granted. 

Zeemutoonissa Khanum v. Khutoo Be- 
gum, 12 W.R. 239. 

of daughter— Certificate under Act 
AA VII of I860, grant of, to husband in preference 
to mother. On the death of a daughter leaving 
landed property in the possession of her mother, 
held, that the husband of the deceased is enti- 
tled to receive a certificate under Act XXVII of 
1860 to enable him to collect debts due to the 
deceased in preference to the mother, and that 
suoh certificate will net authorise the husbands 
interfering with the possession of the mother in 
the landed property which she olaims as her 
own. MOHUN 800NDUR KOONWUR V. RAM- 
ANOOGRO NARAIN, 3 W.R. Mis. 3. 

^7) Vesting cf property in adopted son — 
Widow with power to adovt — Compulsion— Cer- 
tificate under Act XX VII of 1860. — As soon as 
the adoption is made, property vests in the 
adopted son, even though he is a minor, A 
Hindu widow with power to adopt cannot be 
compelled to make the adoption. The mother 
of a deceased adopted minor son is entitled to a 
certificate under Act XXVIT. of 1860 in prefer- 
ence to the manager of the minor’s estate, 
8REEMUTTY DEENO MOYEE DOSSEE V. 
Doorga PERSHAD MlTTER. 3 W.R, Mis. 6. 

(38) — Mother of adopted son. — The mother of 
a deceased adopted minor son is his legal repre- 
sentative, and entitled to a certificate under 
Aot XXVII of 1860 as his legal heir. DEENO 

Moyee Dossee v. Doorga PershadMitter 
5 W.R. Mis. 6; Deeno Moyee Dassee v. 
Taracharan Coondoo Chowdhry, 3 W.R. 
Mis. 7, note = Bourke A.O.C. 48. 

( 39 ) Certificate of administration— Issue of t 
and right to certificate — Widow — Disputed adop- 
tion. When tho title of a person olaiming as 
adopted Bon of the deceased is disputed, the 
certificate may properly be granted to the widow 
of the deoeased. DlRG PAUL SINGH v. MUSST 

Gainda Koonwar, 1 Agra Mis. 13. 

(40) — Act XL of 1858 -Act XXVII of 1860— 
Certificate . — A certificate granted under Act XE# 
of 1858 to administer to an estate, though it 
gives the right to the administrator to collect 
the debts due to the estate, is not sufficient to 
enable the party to whom the certificate is 
granted to enforoe that right in Court if the deb- 
tor objeots to pay the debt, for, without certi- 
ficate under Aot XXVII of 1860, no debtor of any 
deoeased person oan be oompelled in any Court 
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4. 1 — Issue of Certificate— continued. 

to pay his debt to any person, claiming to be en- 
titled to the effects of any deceased person or 
any part thereof, except on the production of a 
certificate to be obtained under the Act. Where 
an applicant for a certificate under Act XXVII 
of 1860 is opposed by a party claiming under a 
will, the Judge is bound to prcoeed under s. 3 
of the Act, and determine which of the claim- 
ant is entitled to the certificate. (9 W.R. 459, 
2? ) Where an applicant for a certificate is en- 
titled to a share, the mere faot of the share 
beiotr small will not’debar her from getting a 
certificate entitling her to oolleot according to 
tho share. In the matter of Rani RAI- 
SUNNISSA BEGAM, 2 B L R A C. 129 = 10 W, 
R, 462. [R., 3 B.L.R. A.C., 404.] 

(41) — Two certificates of aim i>nstraticn, if can 
be granted to estate. — Two oertiti.5*tes of admi- 
nistration to an estate cannot run together. A 
person, who fails to appear and oontes.t the 
grant of a certificate to one X, a year before 
his own application, oaunot olaim one now for 

himself. Sreemutty Sham Manna v. Ram- 
Dyal GOOHOO, I W.R. Mis. 2. 

(42) — Certificate to widow to collect debts due 
to her deceased husband although adoption of 
her husband is set aside. — A Hindu widow may 
be granted a certificate (as guardian of her 
minor son) to enable her to colleot the debts 
due to the estate of her deoeasod husband, 
although tho adoption of the husband may 
h ave been set aside. NlTTO KAMEE DEBEB 

v.Obhoy Gobind Chowdhuy, 5 W.R. Mia. 

XU# 

(43) — Widow's rights to collect husband's 
debts Ce*tifi:aie. — Held that a widow has a 
right to obtain a certificate to collect the debts 
due to her deceased husband, in preference to a 
oousin, MUSSAMMAT GUNGa KOONWAREE 

V. Roy Baboo Shib Golam Sahoo, l W.R, 

Mis. 8. 

(44) — Objectors claiming under transfer from 
widow— Right of widow to certificate— Enquiry, 

—Where certain objectors olaim the property of 
the deoeasod on the ground of a transfer of tho 
same from the widow under a tuJcscenamah , 
the Court should enquire into such olaim be- 

foro granting a oortitioato to tho widow, ag 
being the legal boir of tho deceased. DEB 
PERSHAD v. MONGA KOONWAR, 4 W.R. MU. 

X B i 

Special lille °f objector not proved — Act 
^860 -Certificate to deceased's widow . 
—Where a Judge, holding that the speoial title 
put forward by au objector is not proved, deci- 
des that the widow of deceased is best entitled 
to a oortificato under Act XXVII of I860, 
held that under tho special law the Judge’s 

deoision was right. Protap Narain DOSS v 
POORNO Mashee Daye, 14 W.R. 416. [R 
17 W.R 102 ] 

(46) — Es'.ate sold subsequent to owner's death 
for arrears of revenue— Salt-proceeds payable to 
estate— Widow’s application for certificate — 
certificate for moieiy granted to each of two 


Certificate of Administration — oontinued. 

4.— Issue of Certificate— continued, 

heirs. — Where an estate is sold, subsequent to 
the death of the owner, for arrears of revenue, 
the sale-prooeeds being payable to the estate 
of the deceased, there is nothing in the law 
to prevent tbe Judge from entertaining the 
widow’s application for a certificate. In re 

Mussamat Tripoora soonduree, 22 W.R. 

45. [Ezpl., 24 W.R. 203. ] 

(47) — Widow — Certificate of administration 
for husband's property.— Tbe petitioner, a 
Hindu widow, applied for a certificate of ad- 
ministration, under Aot XXVII of 1860, for her 
deceased husband’s estate, and stated in her 
potition that her husband possessed, at the time 
of his death, self-acquired property, besides 
the property he had inherited from his brother. 
Th6 opposing parties set up a will of the de- 
ceased’s father, under wbioh a certain share of 
the testator’s estate was given to the peti- 
tioner’s husband, and, in tho event of his death 
without ohildren, to his mother, and after her 
death, to his brother. Held that it was not 
neoessary for the purpose of the application to 
deoide on the validity or otherwise of the will, 
a9 the widow was entitled to a certificate in 
respeot of her hii9band’9 property ; and, fur- 
ther, that the will, which purported, in certain 
events, to give to the testator’s widow that 
share of the property wbioh he bequeathed to 
his son (the petitioner’s husband), could not 
affeot her claim to tho certificate in respeot of 
her husband’s self-acquired property. KHOO- 
DOOMONEY DABEE v. MASHEE DABEE, 1 

Ind. Jur. O.S. 36, 

(48) — Certificate under Act XXVII of 1S60, 
Application for , by two widows — Separate 
possession — Evidence. — Two Hindu widows 
alleging themselves to be guardians of their 
deoeased husband's minor son applied for a 
grant of certificate under Aot XXVII of 1860 
in order to realise the amount of a deoree in 
thoir joiut names. A step-brother of the de- 
ceased opposed the application on tbe plea that 
the family was joint. Held that it must be 
first found out whetbor the son had a separate 
estate and whether he was not in joint posses- 
sion with tbo objector (step-brother of his 
father). Held also, that tho fact that the 
deoree stood in the joint names of the widows 
did not, by itself, provo separate possession. 

Chintaman Singh v. Roopa Koonwar, 

6 W.R. Mis. 32. 

(49 1 — Act XXVII of 1860-Widow holding 
certificate— Deceased's alleged heir preventing 
delivery of pioperty to widow — High Court 
moved under s. 404, Ciu. Pro Code , 1861 — 
Jurisdiction— Security by widow — Where a 
Magistrate on a representation from H, who 
alleged himself to bo a oousin of the deceased, 
refused to delivor the latter’s property to his 
widow who held a certificate under Aot XXVII 
of 1860, and she, having had her appeal to 
the Sessions Judge dismissed, moved the 
High Court under s. 404, Oritn. Pro. Code, 
1861 : Held that the High Court had no- 
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4.— Issue of Certificate— concluded, 

jurisdiction to deal with the matter under 
9. 404, Act XXV of 1861. But it was also held 
that the property may be delivered to the 
widow on her furnishing security for the pur- 
pose of indemnifying H, CAZEE ABID Hossein 

V. Mussamut REAZUN, 18 W.R 302, 

{ 50)- Applicant for certificate undtr Act XXV11 
cf I860— Seventh in descent from common 
ancestor and no bnndhu— Neither related to nor 
heir of de eased -Right to certificate .—Where 
an applicant for a certificate under Act XXVII 
of I860, is seventh in descent from a common 
ancestor through the femalo line and therefore 
not a bundhoo, held that he is no relative of 
such ancestor and no heir to the deceased, and 
is not entitled to a certificete. HUR NARAIN 

Singh Baboo v. Keshub Lall seth 
Tulwar, 23 W.R. 384. 

(51) — Widow admittedly heiress of deceased 
— ■ Claiming under husband's will— Proper 
person.— A widow, admittedly the heiress of 
the deceased, claiming under her husband’s 
will, is the proper perron to obtain a certificate, 
notwithstanding the objection of an adopted 
son. BlSSUMEHUR SHAHA CHOWDHRY v. 

Sreemutty Phool Mala Chowdhrain, 

21 W.R. 31. 

(52) Act XX VII of I860, s. 3 — Widow apply- 
ing for certificate— Opposition by parly xuho 
also produces will of deceased— Genuineness of 
will to be enquired into.— Where, on the appli- 
cation of a widow for an administration certifi- 
cate to the estate of her deceased husband, 
a third party, K, produced a will, alleged to be 
that of the deceased and opposed the application 
for the certificate, and the Judge granted the 
certificate r-o such third party, held that the 
Judge ought not to have done so, unless be 
was quite satisfied that the will was genuine. 
In the matter of KOONJ BEHAREE GHUR, 11 

W. R. 171. 

See Hindu Law— Partition, 6 W.R. 139. 

—“—3 . — Nature and Form of Certificate. 

(1) — Act XL of 1858, Application under — 
Contents. — Stales what an application for a 
certificate under Act XL of 1858 ought to set 
forth, viz., th'ot there is property to which the 
minor is entitled and of which the applicant 
olaims to have oharga, the application need not 
refer to the estate of the deceased. KOOSOOM 

Khaminee Debee v. Chunder Kant Mook- 
ERJEE, 23 W.R, 346. 

(2) — Act XXVII of I860 — Form of certificate 
— Appeal from Zillah Courts' order. — Act 
XXVII of 1860 provides no appeal from the 
order of Zillah Court as to the form of certifi- 
cate. Banee Madhub Mookerjee V. 
NILAMBUR BANERJEE, 8 W.R. 379. 

(3) — Limitation of certificate to special debts — 
Act XXVII of I860 — Joinder of parties in certi- 
ficate — Appeal, — A certificate under Act XXVII 
of 1860, cannot be limited to particular 
debts. Suoh a certificate cannot be appealed 

C. 11-52 


Certificate of Administration — continued. 
9* — Nature and Form of Certificate — eld, 

against, on the ground that the Judge joined 
with the appellant another person who had an 
interest in the debts to be collected. PRAN 

Khan, appellant, 17 W.R, 238. 

. (4 )— Division of certificate -Collection cf por- 
tions of debt.— Act XXVII of 1860 dees not 
contemplate a division of the certificate or a 
power to oolleot fractional share of debt. MUS- 

samut Bibee Boodhun V. Jan Khan, 13 
W.R. 265. 

(5) Act XXVII of I860, s, 8— Joint certifi • 
cate to collect debts — Determination of r ight to 
certificate, Act XXVII of 1860 (an Act for 
faoiliating the oolleotion of debts on sunces- 
810 °)gives a Judge no power to grant a joint 
certificate to two persons, his duty being to 
determine which of the applicants has the 
better right, MUSSAMAT GOURA v. KEKREE 

SINGH, 4 N.W.P, 60. LF.,5 A.195.J 

Applicant husband and cousin of deceased 
— Certificate to be granted to him clone— Certi- 
ficate jointly with another opposing cousin — 
Where the applicant for a certificate of ad- 
ministration under Act XXVII of 1860 is the 
husband as well as the cousin of the deceased, 
the certificate of administration ought to be 
granted to him alone, and not jointly with 
another cousin who opposes the application. 

Ead Ali Khan v. Wahed ali Khan, 23 W. 
K. 25. 

See Minor — Suits by and against 
Minors, 9 B.H.c. 3 io. 

6. — Procedure. 

(1) — Wrong procedure— Delegation of exami- 
nation of witnesses— Order illegal— In an ap- 
plication for a certificate of administration, the 
Distriot Judge having delegated the examina- 
tion of the witnesses in the case to the Nazar 
of the Court, and having, on the evidence so 
taken, made an order granting the certificate : 
Held that the procedure was illegal ; and that 
the order so passed must be annulled ; and fur- 
ther proceedings for the investigation of the 
title direoted in which the witnesses should be 
examined by the Judge himself. LAKSHMIBAI 
v. RUDRAPPA. 2 B.H C. 382. 

(2) — Duty of Court under Act XXVII of 1860 

Granting certificate to person making out title 

--Inquiry into disputed facts— The Court’ is 
bound under Act XXVI l of 1?60 to give a certi- 
fioate to the person making out a title, and when 
parties are not agreed as to faots, to try the 
issues in the ordinary way. MUSSAMUT ANUN- 
DEE KOOER V. BACHOO SINGH, 20 W.R. 476, 
[Appr., 15 C. 574, 6 C. 303 ; R. t 3 C, 616.] 

(3 1 Certificate of administration under Act 
XXVII of I860 — Enquiry. — Where, in an 
application for a certificate of administration 
under the provisions of Aot XXVII of 1860, the 
applicant claimed a9 heir of th3 deceased and 
impugned his marriage, held, that the Judge 
must inquire summarily into the question, 


819 


THE ALL INDIA DIGE8T. 


830 


Certificate of Administration— oontinued. 


Certificate of Administration— oontinued. 


6. — Procedure— continued. 


6.— Procedure— concluded . 


whether the marriage of the deoeased and the 
consequent legitimacy of his ohildren has been 
established or not. MR. TAYLOR v. MUSSA- 
M4T NUNDEE JAN, W.R. 1864, Mil. 25. 

( 3 -a)— Grant of certificate subject to condition 
— Appeal to vary conditions — Jurisdiction — Act 
XXVII Of 1860, s. 6 — Where, on an application 
for a certificate under Act XXVII of I860, the 
Disfcriot Court granted one subject to certain 
conditions and the petitioner preferred an 
appeal to vary the conditions : Held, that no 
appeal lies as the 1st olause of s. 6 of the Act 
does not allow an appeal by a suooessful 
petitioner against an order in his favour with a 
view to vary the terms, an application with 
suoh an object being cognisable only by the 
Court whioh passed the order. THAKAR DAS 
v. Daya Ram, 136 P.R. 1878. 

( 4 ) — Application for certificate under Act XL 
of 1858— Enquiries by Judge . — Enquiries that 
ought to be made by a Judge with reference to 
an application by Hindoo famale for certificate 
of administration under Act XL of 1858 in 
respect of estate belonging to adopted son were 
held merely to be whether the boy was a minor 
and whether the petitioner being a near relative 
was a fit person to be entrusted with the oharge 
of the minor’s property. BROHMO MOYEE 

Ohowdhrain v. CHITTUR Monee CHOW- 
DHRAIN, 8 W.R. 23. 

( 5 ) — Petitioner for certificate summoned for 
examination — Absence without good cause — 
Rejection of petition— Act VIII of 1859, s, 270 
— Sanction to prosecute . — Where a Judge, in a 
retrial on remand, summouod the petitioner 
for a certificate to oolleot the debts of one R, 
to attend for the purpose of examination, and 
the latter was absent without good cause, held 
that the Judge rightly exercised the powers 
conferred by s. 370, Aot VIII of 1859 in rejeot- 
ing the application. A Judge should not give 
his sanction to a prosecution for forgery before 
all the testimony is heard and a prima facie 
case made out. Quccre . — Is the Judge's sanc- 
tion neoessary to tho prosecution for forgory of 
a petitioner filing a oortain document? 8EE- 

TARAM SAHOO v. 8HEO GOLAM SAHOO, 91 

W.R. 183. 

[f)—Act XXVII of i860 -Certificate— Will- 

Division and separation— Proof of.— On tho 
application of the widow of a proprietor who 
had separated from his brother, the objector, 

for a oertifioate under Aot XXVII of I860, on 
the ground of right of inheritance and a will, 
it is sufficient, for the purposes of the Aot, to 
deoide whether tho estates of the brothers 
were joint or separate when the applicant’s 
husband died. SOOKHRAJ BAHADOOR v. 
Jureena Bibee, ll W.R. 341. 

( 7 )— Certificate claimed under will — Judge to 
decide on preferability— Certificate to widow.— 
When a certificate under Aot XXVII of 1860, 
is olaimed by reason of an alleged will, the 
Judge should deoide whether, under the will, 
the olaimant has a preferable right, instead of 


granting a oertifioate to the widow upon secur- 
ity. JUGGUT OHUNDER ROY v. GHUNDER 
MONEE SHAHA, 17 W.R. 277. oippr., 15 C, 
574.] 

( 8 )— Act XXVII of I860, s. 5— Discretion of 
Court granting certificate as to security— High 
Court, interference of, with such discretion , — 
Under Aot XXVII of I860, s. 5, the Court 
granting a oertifioate has a discretion to deter- 
mine whether or not will require seourity to 
be given by the person to whom it grants it. 
Tne High Court will not, on appeal, review or 
interfere with tho due exorcise oi such diB- 
oretiou by tho lower Courts. MAHLSIBAI v. 
VlTHOBA MANDaPPA GULVE, 7 B.H C. App. 
26. 


(9) — Security in obedience of High Court's 
order— Act XXV 1 1 of 1860— Judge's power to 
release security — Time for return of security.— 
Jurisdiction of a Zillah Juage in respeot of the 
release of money taken as ?eourity by an order 
of the High Court from the holder of a oertifi- 
oate under Aot XXVII of 1860. 8eourity taken 
from the holder of a oertifioate of administra- 
tion should not be returned till the time allow- 
ed for an opposing claimant has expired. GOUR 


SOONDUR PAROY V. KRISTO KANT MAHATON, 

15 W.R. 108. 


(10) — Separate certificatis in respect of differ- 
ent moieties of the same dzbt,— It may not be 
proper for a Court to grant separate certificates, 
in respeot of different moieties of tho same debt, 
but, after it has dono so, they cannot be regard- 
ed as a nullity, by a Court, wbioh is asked to 
order payment of tho debtor to whioh they 
relate. SREENIVASA IYENGAR v. 8UNDARA- 

raja Iyengar, 17 M.L.J, 37. (27 a. 87, R .) 


(11) — Succession certificate — Dismissal of suif 
pending decision of application for certificate is 
improper. — Held, t hat the dismissal of a suit for 
non-produotion of a suooession certificate is 
improper, where application to obtaiu the oer- 
tifioate is pondiug in Court. AMIR 8INGH v. 
RAM OHAND, 94 P.L.R. 1902. 

7.— Miscellaneous. 

( 1 )— Will— Certificats— Regulation VJII of 
1827. — A plaintiff can sue to establish his title 
under a Will without produoing a oertifioate 
uuder Reg. VIII of 1827. PATEL MAFATLAL 

Narandas v. Bai Parson, 19 B. 820. 


( 2 )-— Reg. VIII of 1827— Evidentiary value of 
certificate — Effect of such certificate— Legal 
representative — Certificate of heirship.— A oerti- 
fioate of heirship granted under Reg. VIII of 
1627 is not prima facie evidenoe that the holder 
of it is the rightful heir of deoeased. The effeot 
of suoh oertifioate is merely to give seourity to 
persons in possession of or indebted to the estate 
of the deoeased in dealing with suoh holder as 
the legal representative of the deoeased. BHRI- 
PAT RAMOHANDRA KULKARNI V. VITHOJI 

valad Malharji Patil ot al, 4 B.H.O.A.O. 
178. [F . 9 10 B. 449, D„ 8 B.H.0. 163, F.B.] 
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(^—Limitation Act, XV of 1877 , arts. 123, 
idl—buil for share in annual vatan allowance 

Reg. VIII of 1827 , position of holler of ad- 
ministration certificate granted under — Such 
holder not a representative.— Plaintiffs, a B co- 
sharers in a aeshpande vatan , sued to recover 
their portion of the annual allowance in respeot 
of their shaie in the vatan which had been 

received * rom the Collector by their oo-sharers, 

the defendant and bis father. The Distriot 
Judge treated the plaintiff’s claim to a share 
as one to a distributive share of the pro- 
perty of the original owner of the desh- 
pande vatan who died intestate, and applying 
art. 123 of the Limitation Aot, for determin- 
ing whether the plaintiffs right was barred 
deemed that it was so barred. Held that art! 
123 of the Act was not applicable to the case 
and that the suit was not barred. Art. 123 
has been intended to apply only to a case in 
which it is sought to obtain a share from a 
person who. as executor or otherwise, represents 
the estate with a legal obligation to distribute 
it. That artiole could, therefore, have no 
application to the present case, there never 
having been a representative cf the estate other- 
wise than for the purpo.se of management, 
Ihe certificates of administrations granted to 
several persons in succession, including the 
present defendant, only conferred the right of 
management and did not constitute the holders 
of such certificates tbe representatives of the 
estate for the purpose of distributing it amongst 
the co-sharers. KESHAV JAGANNATH v. 
Narayan SaKHARAM, li B. 236. [F.. 15 B. 

135 ; R. t 5 Bom. L.R. 355, 2 L.B.R. 184, 5 N. 
L.R. 41 = 2 Ind. Cas. 15, 20 M.L.J. 268, F.B. 

= 6 Ind. Cas. 50 = 8 M.L.T, 4.] 

(4) — Payments to widow whose certificate of 
administration was set aside on appeal.— Where 
a widow obtained an order for a certificate of 
administration to the estate of her deceased 
husband, which order was, however, reversed 
on appeal before the certificate was granted : 

It was held that payments made to the widow 
before the order was reversed were unauthorised. 
DAxVODHAR BAPUJI PACHAPUBKAR V. ZlNGA 

hom Kandlika. 7 B.H,C.A.C. 31. [Expl., 8 
B.H.C. 152, F.B.; R. t 9 B.H.C. 37.] 

(5) Reg. VIII of 1827, s. 7— Person holding 
certificate of administration under, whether a 
transferee under s. 232, Civ. Pro. Code— Right 
of certificate holder to execute decree. — A person 
holding a certificate of administration granted 
under Reg. VIII of 1827 has the power to do 
all acts necessary to get in the estate, which 
would oomprise the executing of decrees 
obtained by the deceased. He is in tho position 
of a transferee of the decree empowered to apply 
for its execution under s. 232 of the Civ. Pro. 

Code. Khanderav Rayajirav v. ganesh 
BHASTRI, 11 B. 368. [Appr., 1 N.L.R. 49.] 

(6)— Succession to estate of deceased person in 
dispute— Bom. Reg. VIII of 1827. s. 9— Con- 
struction of words “ may appoint ” — Powers of 
Court.— Where there is a dispute as to the 


Certificate of Administration— continued. 
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right of succession to a deceased’s property 
between two claimants, and neither of them is 
in possession, the District Judes within whose 
jurisdiction the property in dispute is situate 

loon / P0W6r ’ Uoder s - 9 * Regulation VIII of 
l«27 (on application having been made to him 

for the purpose) to appoint ao administrator. 
Ihe language of s. 9 of Regulation VIII of 1827 
is imperative and not permissive. Tbe use of 
the words ‘may appoint ” in the section does 
not imply that the Distriot Court has an}' 
discretion in a proper oase to appoint or not to 
appoint an administrator. If any discretion is 
given by s. 9 of the Regulation as t.o the exer- 
oise of the power thereby conferred, it is not 
mat of exercising the power or not at pleasure 
wneu the occasion arises, but only of determin- 
ing whether tho occasion has arisen in the 
particular oaee. BHRI VlSH WARIBAR PANDIT 

v. \asudev Pandit, 13 B. 37. 

JliZ?, 69 ', 7 IIT J°- 1S21 ’ s ' ^ Application for 
certificate of heirship oased on adoviion— Adop- 
tion denied by opponent— Procedure— Applicant 

1 l0t to be referred to regular suit.— B obtained 
m 1665 a certificate of heirship to his uncle 
who had died in 1642. In 1889, the widow of 
the deoeased adopted H. who in 1694 applied 
for a certificate of heirship to the deceased, 
alleging that he was his legal heir ; and also 
for the cancellation cf that granted to B. B 
denied the legality of ihe adoption, and con- 
tended that he was bin^elf the heir. The 
Distriot Judge, thereupon, dismissed the appli- 
catmn referring the applioaut to a regular suit 
to establish the validity of the adoption. Held 
by the High Court that the Distriot Judge had 
no authority to dismiss the application and 
refer the applicant to a regular suit, fie was 
bound to investigate the case, following the 

K edU mu laid d ° WU 10 S< 4 0f Re S* VIII Of 
1021 . The case was accordingly remanded for 

20 B 548 1DqUiry ‘ HaRISING v - BHAUSING, 


°l ] Ml— Summary procedure 
—Act XX VII of I860 .— A (a Hindu) died 
intestate in Deoember 1865, leaving his widow 
in possession of his property, moveable and 
immoveable. The descent of A’s property was 
admittedly governed by the law of the Mitak- 
shara. On the 19th January, 1866, A’s 
nephew presented a petition to the Zillah 
Court under Aot XIX of 1841. denying the 
title of the widow. Upon this alone, the Judge 
directed the widow to come in and show oause, 
which she did on the 2nd February following. 
A daughter of A on 10th March, presented a 
petition m opposition to the nephew’s claim 
for possession. Tho nephew filed a reply. In 
the meantime, the widow applied fer a certifi- 
cate under Aot XXVII of 1860, whioh was 
opposed by both nephew and daughter. The 
nephew also filed a oross-petition under Aot 
XXVII of 1860. All these petitions oame on 
by consent together for adj'udioation on a state 
of facta admitted by all parties through their 
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pleaders, who, also, by consent between them- 
selves, submitted their view of the question of 
law to be decided on th9 Acts of 1841 and 1860. 
The questions so submitted were (1) Did it 
appear on the evidence that there was a separa- 
tion between A and his nephew according to 
the Mitabshara doctrine? (2) If the evidence 
per se established a legal separation, was suoh 
separation negatived by certain admissions of 
A ? The Judgo refused the application of the 
widow under Act XXVII of 1860, and granted 
possession to the nephew under Act XIX of 1841. 
The Depbew was a man of substanoe, and able 
to bring a regular suit, and there was no evi- 
dence of possession by force or fraud on the 
part of the widow, the only question beiDg her 
right according to tho Mitakshara law. Held 
that the Judge was in error in proceeding 
summarily under Act XIX of 1841 on the dec- 
laration of the applioant alone and without 
other enquiry, but that this defeot was oured 
by the widow’s appearing; that the Judge 
ought not to have tried the cases under Acts 
XIX of 1841 and Act XXVII of 1860 together 
and on the same issues ; but that the Judge 
having jurisdiction ovor the aubjeot-matter and 
to frame the issues, his order was not open to 
appeal or review. JUSODA KOONWAR V. 

Gowree Byjnath Pershad, 1 Ind. Jap. 
N.S, 863 = 6 W.R. Mis. 53. 

(9) — Administrator holding certificate under 
s. 7, Act XL of J 858 — Submission of accounts . — 
An administrator holding a certificate under 
s. 7, Aot XL of 1858 need not submit to the 
Court periodically accounts of monies realised 
and disbursed on acoount of the minor, unless 
sued for such uuder s. 19 of the Aot by any 
relative or friend of the minor. MUSSAMUT 
SOU KOLLY KOONWAR, APPELLANT, 6 W.R. 
Mis. 83. 

(10) — Order under Act XX of 1841— Validity 
of will— Inheritance — Suit by daughter as heri- 
ress at law— Limitation. — Tho effect of an order 
under Act XX of 1841. is not to establish a 
will incontestably against, the whole world, or 
prevent a will from being impeaohed in a suit 
if set up to defeat the rights of parties olaiming 
under the law of inheritance. A suit by a 
daughter claiming as heiress-at law to establish 
her title to possession of laud loft by her father 
or to avoid an adverse will, must bo brought 
within 12 years from her father’s death. 

Mahomed azeemoollah Khan v. Mus- 

SAMUT 8UHOOHRA BEBEE, W.R. 1864, 227. 
[F. t 16 W.R. 214 ] 

(ID— Certificate under Act XX of lS41—Its 
nature . — A certificate for collecting the debts 
due to the estate of a deceased person, given 
under Aot XX of 1841, is personal to the party 
to whom the certificate is granted and is not 
transferable from hand to hand by private sale. 

Syud Mehdee ally khan v. Luchmeeput 

BABOO, 1 W.R. Mis. 28. 

(12)— Cancellation of certificate granted under 
Act XX of 1841.— A Court cannot, solely on the 
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7.— Miscellaneous— contin'uedi 

petition of a party, oanoel a certificate granted 
to him under Aot XX of 1841, or deolare that 
his trust and guardianship have ceased. If he 
gives up bis duties of his own aocord, he does 
so on his own responsibility, and the Court will 
not order him to act. SHUMBOO CHUNDER 

Khan v. Ishan Chunder Banerjee, W.R. 
1864, Mis. 23. 

(13)— Act XXVII of 1660, s. 3— Effects of 
foreigner domiciled abroad — Certificate of ad- 
ministration whether grantable in respect of — 
Reg. VIII of 1827— Jurisdiction to grant certi- 
ficate devending on locality of assets. — 8. 3 of 
Aot XXVII of i860 contemplates the issue of 
a certificate under it only for the estate of a 
British subject either resident within the 
District where a certificate is sought, or else 
having no fixed place of residence. There is no 
provision in the Aot for the administration of 
tho effects of a foreigner domiciled abroad, as 
was tho deceased, in tho present oase, who was 
a sirdar of Baroda, resideut there, where also 
he died. Also the looality of the assets regulates 
the jurisdiction of the Court to grant a 
certificate under Reg. VIII of 1827 while Aot 
XXVII of 1860 alone bad regard to the person. 
The Assistant Collector had been appointed 
administrator of the estate of the deceased in 
this oase who had died leaving considerable 
property in the District of Surat. Admittedly, 
he had not been relieved of his office as ad- 
ministrator by the Court as contemplated in 
tho seotion under which he was appointed and, 
while his status subsisted, no one else oould 
represent the estate, the appointment of an 
administrator cxoludiDg other representatives 
so long a9 it endures. Consequently, the 
plaintiffs in this oase were held to be incompet- 
ent to bring the present suit as hoirs of the 
deoeased to recover the balanoe due on a bond 
exoouted bv the defendants in favour of the 
deoeased. MlR IBRAHIM ALIKHAN v. ZIA- 

ulnissa Ladli Begam Sahib. 12 B. 180. 
[D., 21 B 102.) 

(14) — Necessity for grant of certificate. — Be- 
fore the grant of a certificate under Aot XXVII 
of 1860. some neoessity for it must be shown, as 
that there aro debt9 to be collected. RAJ 

Chunder Buttacharjee v. Meertunjoy 
8HEEROMONYE, 2 Hay 299. 

(15) — Application for certificate under Act 
XXVII of I860— Procedure by Court . — On an 
application being made for a grant of oertifloate 
under Act XXVII of 1860, tho Court must as- 
certain whether the applioaut or any one else 
has a right to the certificate sought and must 
grant the same accordingly. In re SHEIKH 
MEAN JAN, 5 W.R. Mis 20. 

(16) — Ttvo relatives of deceased applying for 
certificate — Act XXVII of 1S60— Judge not to 
refer parties to regular suit— Judge bound <0 
determine . — Where two relatives of a deceased 
porsou severally apply, under Aot XXVII of 
1860, to a District Judge for a certificate to ad- 
minister tho ostato. Held that it is not a pro- 
per oourse for the Distriot Judge to refer them 
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to a regular suit : he should determine, in the 
manner pointed out by the Aot, whether either, 
and if so which, of the applicants, has a right 
to the oertifioate. and grant the same accord- 
ingly. JAMSEDJI KAVASJI V. MOTIBAL 2 B 
H.C. 375. [it!., 7 B. 341. P.B., 21 B. 53.'j 

(17) — Duly of Judge in petition lor certificate, 
—Certificate under Act XXVII of 1860 should 
be granted by Judge simply on determining 
the right of applioant and without any othec 
enquiry. KALEENATH DUTT, APPELLANT, 

8 W.R. 21. 

(18) — -Act XXVII of I860 — Certificate, Judge 
not to inquire into existence of debts —A Judge 
is not required to ascertain whether there are 
debts due to deoeased’s estate before granting a 
certificate UDder Aot XXVII of 1860. SHURUT 

Chunder Mookerjee v. Tbakoormoney 

Debia, 9 W.R. 240. 

(19, — Enquiry conclusive for purposes of certi- 
ficate— Rigid to recover moneys by regular suit, 
—An inquiry under Act XXVII of 1860 is con- 
clusive for the purposes of a oertifioate ; but the 
right to recover moneys by a regular 6uit is not 
affeoted. TARINEE CHURN BROHMO V. ROMA 
SOONDUREE DOSSEE. 20 W.R. 312. 

(20 ) — Certificate to be granted only if debts 
shown as owing to deceased at time of death— 
Debtor , meaning— S. 2, Act XXVII of I860.— 
Certificates under Aot XXVII of i860 should be 
granted only where it is shown that the deoeased 
person, at the time of his death, had oertain 
debts owing to him, or that there were persons 
who oould be called debtors oi the deceased. 
A person in whose hands are the surplus sale 
proceeds of a property belonging to the deceased, 
is a debtor within the meaning of s. 2. BlSHNO 
DOSS v. MUNGAL DOSS, 24 W.R. 203. 

(21) — Points to be proved by petitioner for 
certificate under Act -Title to collect debts— 
Prima facie evidence of existence of debts. — A 
petitioner for a certificate under Act XXVII of 
1860 need do nothing more than prove his title 
to oolleot the debts if there are any, not even 
give prima facie evidenoe of the existence of 
debts. BEEMUL DASS V. 8HIKHUR CHAND, 

24 W.R. 211. 

(22) — Certificate to be granted only if debts are 
proved— Grantee must have best right. — A certi- 
ficate of administration ought not to be given 
without its beiDg proved that there are debts, 
and that the grantee has the best right to collect 
them. UCHHUB A DOSSIA v. NlTYANAND 
8HAHA, 24 W.R. 463. 

(23) — Power of executor to appoint substitute 
— Summary inquiry. — The power of an executor 
to appoint a substitute and all such questions 
arising out of the will are not matter for sum- 
mary investigation on application for a certifi- 
cate of administration. ISHEN CHUNDER 
BANERJEE V. DWARKANATH Nundee, 2 
W.R. Mis. 47. 


Certificate of administration— continued. 
7. — Miscellaneous — continued . 

(2 i)— Applicant being zvidow and heiress of 
deceased — Lapse of long time after applicant's 
death— No evidence of debts or assets— G> ant of 
certificate to such wiiow,— An applicant’s being 
widow and heiress of a deceased person is not of 
itself a reason why a certificate of administration 
should be granted to her many [e g., 20) years 
after his death, in the absence of evidence of 
debts or assets. WOOMA Tara GOOPTA v. 

Kalee Tara Goopta, 25 W.R. 93 . 

t (25 )— Certificate under Act XXVII of 1860- 
Conditions. — Under what oiroumstances an 
applicant is entitled to a certificate under 
Aot XXVII of 1860. In re BAMA KALLEE 
DaSSEE, 10 W.R. 4 . 

(26) Act XXVII of I860 — Suit by legal re- 
presentative to recover debt due to deceased— 
Heirship certificate if and when necessary, — The 
production of a certificate of heirship under Aot 
XXVII of 1860 is not a condition precedent to 
the institution of a suit by a person claiming to 
be the legal representative of a deo^ased creditor. 
But the Court may require the plaintiff to 
obtain such a certificate, if it entertains any 
reasonable doubt as to the person entitled to the 

payment. In re Ramdas Brij GOVINDAS 

10 B. 107. 

(27) Property in wrongful possession of ano- 
ther not recoverable under certificate.— Certifi- 
oate under Act XXVII of 1860. authorises 
collection of debts of deceased, but not reoovery 
of property in wrongful possession of another. 
Mewsoon v. MEE Nay, 8 W.R. 1. 

(28) Hindu widow with certificate not pro- 
per person to continue suit for recovery of im- 
moveable property — Widow can do so as heir to 
childless deceased. — A Hindoo widow holding 
a certificate under Aot XXVII of 1860 is not 
necessarily the proper person to continue suit 
for recovery of immoveable property ; but she 
is entitled to do so as heir, if deceased, being 
sole owner, died without issue. 3EVINTHIA 
PlLLAI v. MOOTOOSAWMY, 8 W.R. 2. 


i/y /—van uy neir n; deceased- Production 
of certificate— Order directing issue of certificate 
insufficient, — The heir of a deceased person is, in 
a suit by himself, bcund to produoe the oertifi. 
eate itself where a certificate of heirship is a 
condition precedent to his right of suit. It is 
not sufficient for the heir to produoe the order 
or a copy or the order, direotiog the issue of 
suoh oertifioate to him. MULCHAND v. MOTI- 
CHAND HARGOVANDAS, 9 B H.C. 37. (7 B H C 
A C. 31, 32. 8 B.H.C. 1,9, HO, 154, 155, R,\ 
[D., 19 B. 320.] 7 


(SO)— Parly in a suit, deceased— Next heir — 

Certificate— Act XXXVII of 1860 —Held that, 

under Aco XXVII of 18f‘0, a certificate is not 
necessary in order to allow a party who is next 
heir to come in to represent a deceased party in 

a suit. Olongo Moonjeree DOSSEE v. 
GOBINDNATH, W.R. 1864, Mis. 14. 


(31 ) — Carrying on of suit or executing decree 
for deceased person — Permission for , without 
certificate under Act XXVII of I860 .— When a 
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party makes an application to a Court to allow 
him oo represent a deoeased person in respeotof 
the carrying on of a suit or executing a decree, 
the Court may take evidenoe, and, if satisfied, 
may grant him suoh permission without giving 
him a certificate under Act XXVII of 1860. 
Such permission would be limited to the parti- 
cular purpose and would not be a warrant to 
such party to oolleot debts as if he held a certi- 
ficate under Act XXVII of 1860. SYED EKRAM 
Hossein v. Rajah Kirtee Chunder 
Bahadoor, 3 W.R. Mis. 9, 

(32) — Certificate of administration — Person 
unwilling to take it — Procedure — Mother of 
minor. — An order for the issue of a oortifioate of 
administration to a particular individual ought 
to be made only when it is known that, that 
individual is willing to take it ; but not other- 
wise. A certificate of administration ought not 
to be forced upon the unwilling mother of a 
minor. Where an order for the issue of suoh 
a certificate to the mother of an infant was 
made, on the default of the mother to appear 
and show oause why it should not be issued to 
her. Held, that suoh default in appearance 
ought not to have been aocepted as her assent'to 
the issuing of the certificate to her. Course 
pointed out where no relative or friend of a 
minor oan be found willing to take suoh a oerti- 
fioate. J3ABAJI v. Maruti, 11 B.H.G. 182. 

(33) — Certificate of administration -Act XX 
of 1864 , $. 11 — Scope of certificate. — Held that 
where the Court, under s. 11 of Aot XX of 
1861 (Minors Act), direots a certificate of 
administration to the estate of a minor to be 
granted to the Collector of a district, suoh oer- 
tifioate must extend to the moveable as well as 
the immoveable estate of the minor. Lak- 
SHM1BAI V. GANE8A ANTAJI et al, 4 B.H.O, 
A. 0. 129. [R., 21 A. 112, P.C]. 

(34) — Act XX of 1864— Administration of 
minor's estate, effect of certificate granted under 
the Act for. — The deod settling the terms of 
adoption by a widow provided for the manage- 
ment of the estate by her during the minority 
of the boy taken in adoption on the application 
of the natural father of the boy. However, the 
District Court granted him a certificate of ad- 
ministration of the minor’s estato and that 
Court’s order was confirmed by the High Court 
holding on appeal that the administration 
certificate was only an authority for managing 
the minor’s estate as it really existed. Also, 
any right of property or possession whioh oould 
properly have been assorted by the widow 
against the minor before the certificate was 
issued to the natural father might equally be 
asserted even after the grant of the certificate, 
and so, the widow was not, by the appoint- 
ment of the natural father of the minor boy 
as administrator of his estate, deprived of any 
right or interest vested in her by the deed of 
adoption. GURUPADAVA v. PUTAPA, 8 B. 
899. 


Certificate of Administration— concluded. 
— —7. — Miscellaneous — concluded. 

(35) — Act XL of 1858 — Natural guardian of 
a Hindu minor— His powers.— The natural and 
legal guardian of a Hindu minor may deal 
with the minor’s property by mortgage or 
otherwise, within proper limits without a certi- 
ficate of administration under s. 2 of Aot 
XL of 1858, from the Civil Court. HEIT SINGH 
v. Teakoor Singh, 4 N. W. p. 37. [F. t 3 A. 
535.] 

(36) — Undivided Hindu famie.y— Certificate 
of administration granta'de in respect of share 
of minor member — Ascertainment of minor's 
share, necessity of regular suif for.— On an 
application being made for the anpointment of 
an administrator, nnder Aot XX of 1864, for 
the estate of the minor members of a joint 
Hindu family it is competent to the Court to 
make such an appointment, but not to remove 
the person in management of the joint pro- 
perty, with a view to asoertain and divide off 
the shares of suoh minors. The rights of per- 
sons other than tho minors in the joint pro- 
perty oould only be dealt with in a regular suit 
instituted by a person properlv representing 
the minors. BABAJI v. SHESHGIRI, 6 B. 898. 
[R., 19 B. 309.] 

(37) — Debts due to person deceased —Enforce- 
ment of payment of — Certificate under Act 
XXVII of 1860 . — A person, who enforces pay- 
ment of a debt, as the heir of a person deoeased, 
must produoe a oerlifioate. whioh the debtor 
has a right to require in order to save himself 
from the risk and liability of paying the debt 
to the wrong person. TARINEE PERSHAD 

Goose v. Gunga Dhur, 6 W.R. Mis. 84. 

— Claims made to deposits by holders of ad- 
ministration certificates. — This oiroular draws 
attention to G.O. No. 7 of 1875 about olaims 
made to deposits bv holders of adminstratiou 
certificates. Rev. Cir. No. 2, 28 W.R. Roy. 
Gir. 1. 

Form of application for oertifioate of admi- 
nistration. 25 W.R.H.G. Rules Clr. No. 2, 
dated 28th January, 1876, p. 8. 

See BOM. ACT XX OP 1864, 8 B. 431. 

See Costs— Special cases, 3 W.R. 23. 

See Hindu Law— ancestral property, 
3N.W.P. 91. 

Sfc Minor— suits by and against 

MINORS, 6 W.R. Mis. 116- 

See Representative of deceased per- 
son, 8 B.H.O. A.C. 152. 

Certificate of Collector. 

(1) — Under the Pensions Act. — Effeot of oer- 
tifioate of Collector. See KrisHN AJI v. ANANT, 
8 Bom. L.R. 950 = 28 B. 241. 

(2) — Revocation by Revenue Commissioner.— 
Revocation of oertifioate of a Collector is not 
permissible to the Revenue Commissioner. 

Bhimbhat v. Bhikambhat, 1 Bom. L.R. 184 
= 23 B. 676. 
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Certificate of Collector— concluded, 

(3) Suit on agreement for maintenance from 
cash allowance— Necessity of certificate. — Cer- 
tificate of a Collector is required in a suit based 
on an agreement to allow maintenance out of 
cash allowance. DAMODAR v. 8ATYABHAMA- 
BAI, 9 Bora. L.R. 889 = 31 B. 512. 

(4) — Suit for arrears of assessment from 
Enatedars — S. 9, Pensions Act, 1871— Inam.— 
Certificate of Collector is not required in a 
Buit for arrears of assessment, due from khate- 
dars holding lands in an Inam village, by the 
Inamdar, whose right to the inam is admitted 
by Government under s. 9 of the Pensions Act 
1871. ANTAJiv. Kashinath, 6 Bom. L.R.' 

®Z3i 

Certificate of Gaardlanship. 

(1)7 " Act XL °f 1S M, ss. 6, 12. 21— Marriage 
of mmor no sufficient cause for withdrawing 
manager' s certificate — Resignation by manager • 
Appointment of successor— Notice— New mana- 
ger and guardian.— The marriage of a minor is 
not a sufficient cause within the meaning of 
B. 21, Aot XL of 1858 for withdrawing a 
certificate as manager, without negleot of duty 
or similar cause. One manager under Aot XL 
of 1858 cannot shift the responsibility from 
himself and resign the appointment and another 
take it up without the provisions of s, 6, 
Aot XL of 1858, being duly carried out. 
Where two parties were fighting to get hold of 
the property of a minor who was likely to 
suffer if it remained in the hands of either, the 
Court ordered it to be made over to the Collec- 
tor under s. 12, Aot XL of 1858, with 
direction to appoint a manager and guardian. 

Musst. Jugodumba koer v. Musst. Mir- 
CHA Koer, 17 W.R. 269. 

(2)— “ Residence”— S' 5, Act XL of 1858 — 
Construction. — The word“ residence ” in s. 5, 
Aot XL of 1858, is not where the minor 
may be dwelling when the application fora 
certificate is made, but the family-house where 
every member usually resides,' though oiroum- 
stanoes may arise in which it may be taken to 
mean otherwise. SHEIKH Mahomed Hos- 
SEIN v. AKBUR HOSSEIN alias NUKCHEDOO. 

17 W.R. 275. 


(3 ) — Re-call of— Waste by sale of property for 
small debts. — A oertifioate of guardianship was 
re-oalled where the guardian had been grossly 
wasting the property by allowing portions to 
be sold for debts of a very small amount when 
there was an ample fund to prevent the sales. 

Goonomonee dossee v. Bhabu Soon- 
duree Dossee, 18 W.R. 238. 

(4) — Revocation of certificate — S, 21, Act XL 

of 1858 — Misconduct . — A certificate of guardian- 
ship was cancelled under s. 21, Act XL of 1858, 
in a case where the guardiaD, without any 
sufficient cause or justification and without 
legal advice, withdrew an appeal made to set 
aside a sale of the estate of the minors, and at 
the same time dealt with the auction-purchaser 


Certificate of Guardianship —co^cl^d!/ ^ ‘ " ^ 

and obtained a putnee of a nort^o/^atVeW* ^ 
property in the name of his own wife.* ' BiatM- ~ 

nTTmm^> AY Mozoowda R v. ISHUN CHUNDER 

Ddtt Biswas. 18 W.R. 169. 

<5J Suit to revoke certificate.— It is not 
necessary to institute a regular civil suit in 
order to obtain the revocation of a certificate of 
guardianship. MAHOMED NUKSHUND KHAN 
V, MUSUMAT AFZUL BEGUM, 3 N.W.P. 149. 

See Evidence act, s. 35, 17 C. 849. 

Eyidfmtiary v»Iue of certificate on q U£S - 

= A.W.N 6 l 0 89“7 S r SCe MlN0RITY ' 18 A ' 478 

7 B.H c R ® G c IS £ ration ACT, 1S08, ee. 71-77, 

Certificate of heirship. 

nnt l lht?’ eg \ Y IJ i ° f 1827 * certi fi cat e of heirship 

to «n £ ble by . mtnor under .— Having regard 
to all the provisions of Reg. VIII of 1827 a 

oert.fioate of heirship c.nnofbe gran ted unde? 

hat Regu^tjon to a minor. Bai Baiba v 

Bai Daguba, 6 B. 728. [R.,7B. 341.] 

Certificate of Sale. 

b } l) i~Z° i UC ‘! 0K P urch ^er~Ref U nd of money 
oy later mortgagees, authority to require —A 

cer , fioat9 of sale to an anction-purohaZ con 

5, ” „ h “ no r, S h * t0 "quite the later mort- 

SJ.® 8 or . tho3e Purchasing under them as auo- 
PutohaEers to return back the money he 

p8rsonal) y 4 01 out of the property. 

Baijnath V. Bhimafpa, 3 Bom. L.R. 92. 7 
undirf 7 C fi c , e . ctifioate of Ba| e. Canted 

unaer s. 316 of the Civ. Pro. Code. 1882 is 
fa°r as rp° U S 1V \ 88 t0 the P ro P erfc y eold. ' So 

I?Lm- WR ?i dB the partie6 t0 the 6uic and those 

i- J“ ,Dg throagh or under them, the oertifioate 

In t “m 1T0 a9 t0 tbe date frcm which the 

property sold actually vests in the purchaser. 

The property sold is what i 9 described in the pro- 
olamation of sale. BALWANT v. HlRACHAND, 

864 ] L ’ R * ’ 8M [R " 6 Bom< 


(3)— 7/ necessary to be filed in suit forestab - 

lishment cf title by auction-purchaser— Decree 

against landlord , if admissible in evidence 
against tenant.— A purchaser of immoveable 

hhpT 7 at -? D exeou t ,on ‘SaIe can establish his 
title by evidence independently of the sale 

certificate ; a sale certificate is cot the title, but 

merely the title-deed. (27 B. 379, 5 A. 305 P ) 

A decree obtained by a person, olaiming to 

iu° pne,:ary right fc0 certa 'n lands, 

against other persons who set up similar pro- 

prietary right to the same lands, is admissible in 
evidence against the tenants of tbe latter, who 
were not parties to the suit in which that deoree 
was obtained, and who do not claim indepen- 
dently of their landlords. Tantardhari 
6INGH v. 8UNDER LaL MlSSIR, 7 C.L.J. 38*. 

co V ^ 387, 9 C.L.J. 346=1 Ind, Cas. 

od.J 
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Car ificate of Sale— continued. 

( 4 ) — Dispossession under sale certificate not 
warranted by sale— Complaint not made by 
executing Court — Suit lor restoration — Limita- 
tion — A party dispossessed under a certificate 
of sale not warranted by the sale itself, who 
has made no complaint to the Court executing, 
may sue for restoration any time within twelve 
years. BHEEM GOYALLEE v. KHOOBEEN 
SAHOO, 17 W.R. 429. 

(5) — Sale certificitc , how to be construed. — A 
sale oertifioate will not be invalidated by a 
mere inaccuracy of language or misdesoriptioc. 
The intention of the parties must be given efioot 
to. SHEIK MOULA BUKSH V. MOONSHEE 
KURUCK LALL, 7 W.R. 243. 

(6) — Ads VIII of 79.59, s. 259 — Sx_ parte 
order amending certificate. — A Court ia not 
legally competent to make an ex parte order 
amending a sale certificate, granted under Act 
VIII of 1859, s. 259. RAJAH RAGHOO NUN- 
DUN SINGH BAHADOOR v. ROBERT WILSON, 

23 W.R. 301. 

(7) — Admissibility of evidence of, to identify 
subject of sale.— Where a sale certificate is 
accurate as to any part of the description of 
the aubjeot of salo, and can be used to identify 
it with the help ol extraneous evidence, such 
evidenoe oaa be received. MUSSAMUT MALEE- 
BUN v. MUSSAMUT RASEEDA, 25 W.R. 401 

(8) — Conlraiiction of sale certificate— Evi- 
dence of fads lying ochind certificate. — The 
Court refuses to go to facts lying behind a sale 
certificate for tho purpose of oontradioting its 
terms. LALLA BlSSESSUR DYAL v. DOOLA 

Chand 8ahoo, 22 W. R. 181. (R., 27 B. 

334. J 

(9) — Identity of land not disputed — Misdes- 
cription of right transferred by certificate — 
Grant of possession to purchaser. — Where the 
identity of the land is not in dispute, the more 
oiroumatanoe that the right transferred by a 
aale-oertifioato, is called by mistake jotedak - 
halee, instoad of by some other term nearly 
importing the same thing, is not a difficulty in 
the way of giving the purohasor possession. 
SHAIKH KULEEMOODDEEN DAROGAv. ASH- 
RUF ALI KHAN, 19 W.R. 276. 

(10) — Verbal error in execution proceedings 
— Effect on purchaser's right .— A mere verbal 
error in proceedings in oxooution of a decree, 
if there is no doubt as to the Court’s intention, 
does not defeat tho auction-purohasor’s right. 
A sale allowed to be oompleted without opposi- 
tion from tho judgmont debtor who aooepts tho 
proceedings so far as to petition for extension 
of time must not bo treated as a nullity. 

Taranath Chuckerbutty v. Joy soondu- 

REE DABEE, 21 W.R. 93. 

(ID — Admission of documents subject to proof— 
Construction of sale certificate — Misdescription. 
— It should bo distinctly noted that an admissi- 
ble dooumont ooming under the olasa requiring 
proof is admitted on tho record subjeot to 
proof. Documents not evidenoe betwoon the 
parties should not be admitted in evidence. Iu 


Certificate of Sale— continued- . v r 

construing a sale-certificate, the Court must 
try and ascertain what was intended to be soldj 
a mere misdescription does not defeat the pur- 
chaser's right. WILLAIM BRUOE MANSON V. 

God am Kebria Moonshee. 15 W.R. 490. 
[F., 21 W.R. 93 ; Cons., 19 W.R. 276,] 

a 

(12) — Execution sale under barred decree — 
Sale certificale % effect of. — Where & decree 
under whioh a sale takes plaoe is in foree and 
the sale has been confirmed, a 9ale certificate 
would operate ac a valid transfer of the property 
sold, notwithstanding that the sale aotually 
took place at a time when execution had 
become barred. SARODA CHURN CHUOKER- 

butty v. Mahomed Isuf Meah, ll C. 376. 

(7 C. 91, 8 C. 61, F.) 

(13) — Effect of— Registered certificate of sale 
— Un-registered previous optionally— Registrable 
sale-deed — Priority , — A certificate of sale 
issued under tho Civ, Pro. Cede is not an in- 
strument operating to oreafce, limit, or extin- 
guish title. It is an aot of Court exhibiting 
the assent of the Court to the sale wbioh in 
effect transferred what title the owner had to 
the purchaser— suoh transfer to take efleot on 
the granting of the certificate. The holding of 
a registered sale certificate does not outitle the 
holder to priority over a purchaser under an 
earlier but unregistered sale deed, whioh was 
optionally registrable. NARASAYYA v. JANGAM, 

7 M. 418. [R., 11 M. 296.] 

(14) — Execution sale of lease decreed with 
mesne profits— Certificate of sale . — Whore, in 
exeoution of a money deoree against the repre- 
sentatives of the judgment-debtor, all their 
right, title and interest in a lease, the possess- 
sioD , with mesne profits, of land comprised in 
whioh had been formerly decreed to the judg- 
ment-debtor, was sold, it was held that inas- 
much as the certificate of sale referred only to 
the lease the right to the mesne profits award- 
ed by the original decree did not pass by the 
sale. GANESH Lal TEWARI v. BHAMNARAIN, 
6 C. 213. 

(15) — Unregistered— Non-production — Rule of 

presumption . — Omnia nto acta.— A purchaser in 
Court-sale need not prove tho salo certificate or 
its registration, if the auction-purohaser is 
proved or admitted. Velan v. KUMARA- 
SWAMI, 11 M. 298. [F.. 7 C.L.J. 984 i R., 36 

P.L.R. 1903-9 P.R. 1903.] 

(16) — Certificate acquiring force of final decree 
— Bengal Act t VII of 16S0 , ss. S and 10 — Sale 
under certificate — Substantial injury— Remedy* 
— The certificate would booome absolute and 
take effect as a final decree uuder s, 8 of Bengal 
Aot VII of 1880, only when the notioo under 
a. 10 is actually served. Where substantial 
injury has resulted from a material irregularity 
in tho publication or conduct of a sale under a 
oertifioato under Bongal Aot VII of 1880, tho 
judgment-debtor’s only remedy is by appeal 
under 8. 2 of Bengal Aot VII of 1869. SADHU- 
SARAN SINGH V. PANCH DEO LAL. 14 0.1 
[Overruled, 5 O.W.N. 621, F.B.-29 C. 73 i 
F., 22 O. 419, 28 O. 641 ; R., 21 C. 3G0. 11 0. 
W.N, 803 = 6 C.L.J 84 = 34 0. 677.] 
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Certificate of Sale— continued, 

(17 ) — Registration of certificate of sale — Of 
memorandum— Act VIII of 1850, s. 259— Act 
XX of 1866, s$. 17 and 12. — Under the provi- 
sions of Aot VIII of 1859, a. 259, and Act XX 
of 1866, s. 17, a certificate of sale requires to ba 
registered and the registration of a memorandum 
of the oertifioate is not sufficient. SRINIVASA 
SASTRI v. 8ESHAIYYANGAR, 3 M. 37, F.B. 
[Cons., 11 M. 296.] 

(18 ) — Certificate of sale , Effect of. — The effeofc 
of the grant of a oertifioate of sale is to oreate 
statutory evidence of the transfer and it is not 
neoessary to pass the title. SADAGOPA v. 
JAMUNA BAI, 5 M. 54. 

(19) — Sale- certificates, registration of — Regis- 
traiion Act (of 1871 and 1877), s, 17.— Sale- 
oertiofiates granted under s. 259 of Aot VIII of 
1859, Civ. Pro. Code, are not compulsorily regis- 
trable under s. 17 of the Registration Act. 
Prokash Chunder DASS V. Tarachand 
Dass, 9 C. 82, F.B. = 12 C.L.R. 1. 

{20)— Certificate of sale left unregistered — 
Grant of fresh certificate — Practice. — On 
attempting to get possession of the house pur- 
chased by the applioaut at a Court-sale, he was 
obstructed, and, with his application for re- 
moval of the obstruction, presented his sale- 
oertifioate whioh he had not got registered. On 
the refusal of the above application because 
of the non-registration of the sale certificate, 
he applied for a fresh certificate. The lower 
Courts having refused to graut the game, he 
made the present application to the High Court 
under its extraordinary jurisdiction, and that 
Court ordered that a fresh oertifioate, dated the 
day on whioh it may be granted, and reciting 
the fact of the sale and the date thereof, should 
be given, the original certificate in the appli- 
cant’s possession being taken back, In re 

Laksbman, 9 B. 472. 

(21) —Issue of certificate of sale — Insufficiency 
of stamp— Court not bound to grant fresh certi- 
ficate. — A Court, having once issued a oertifioate 
of sale to a purchaser at the Court auction, 
is under no obligation to give him another for 
the sole purpose of evading the penalty which 
he has incurred by not having presented in the 
first instanoe to the Court a paper properly 
stamped for it. NANDRAM MOTIRAM v. KACHA 
BHAV, 9 B. 526. 

(22) — Grant of sale certificate— Ministerial 
duty— Statute of Limitation.— Where a duty 
is oast upon the Court to do a oertain thing, as 
for instance, the grant of a sale-oertifioate, the 
Statute of Limitation does not apply. A sale- 
oertifioate granted more than three years after 
the confirmation of sale would therefore be 
valid and not open to objection on the ground 
of its having been applied for more than three 
years after confirmation of sale. DEVIDaS 
JAGJIVAN V. PlRJADA BEGAM, 8 B, 377. [22., 
30 B. 415 = 8 Bom. L. R. 218.] 

(23) — Certificate of sale , claims admitted or 
established by decree to form part of, for pur- 
poses of stamp duty.— Claims in respeot of 
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Certificate of Sale— continued* 

property admitted by the parties or established 
by deoree passed by a Court is to be entered in 
the certificate of sale and oomputed as part of the 
purohase-money for the purpose of stamp duty. 
In re Ram KRISHNA, 9 B. 47. [F.. 15 B. 

532,] 

(24) — Mortgage— Registration. — An endorse- 
ment made and signed by a Judge on a deed 
of mortgage of immoveable property, certifying 
that the deed was purchased at a publio sale, 
held in his Court, in execution of a decree, 
operates as a 6ale certificate, and, if it relates 
to immoveable property of the value of R 9 . 100 
and upwards, must be registered, and, if 
unregistered, is inadmissible in evidence, 
Kanahia Lad v. Kali Din, 2 A. 392, 

(25) — Purchaser at sile in execution, Imita- 

tion for application for possession made by — 
Limitation Act ( XV of 1877), sch. Il , art. 178. 
— An application by an auotion purohaser, pray- 
ing to be given possession of the property pur- 
chased by him, should be made within three 
years from the date on which the oertifioate of 
sale was issued and granted to him. Otherwise 
the application would be barred by time under 
art. 178 of the Limitation Act of 1877. HaN- 
MANTRAV PANDURANG JOGLEKARv. 8UBAJI 
GIRMAJI, 8 B. 257. [R., 32 M 136 = 19 M L. 

J. 224-4M.LT. 350, 14 C.W.N. 433 = 5 
lad, C*s. 89 ] 

(26) — Sale certificate— Registration Act, III 
of 1877. s. 17 [b)—C v Pro. Code , s 316 . — A 
certificate of sale, granted under s. 316 of the 
Civ. Pro, Code, does not require registration 
as provided by a. 17 of the Registration Aot, 
for it is not an instrument of the kind men- 
tioned in ol. (6) of that section. Masarat- 
UN-NISSA v. ADIT Ram, 5 A. 568. F B =A 

W. N. 1883, 159. [fl , 142 P. R 1908! 
F.B ] 

(27 ) — Certificate of sale— Right of action.— 
The appellant sued the respondents to recover 
possession of certain property purohased by 
him for Rs, 40 at a sale in execution of a 
decree. He had no oertifioate of sale, j Held 
that suit had been properly dismissed by the 
lower Courts. CHIRANJI LALL v. NATHU A 

W.N. 1882, 106. ' ’ 

(28) — Sale certificate— Duty of purchaser — 
Evidence. — It is the business of an auotion- 
purchaser to see that the sale-certificate con- 
veys to him what he supposes himself to 
have purohased, and it is open to him to 
adduoa evidenoe afterwards to prove that he 
purohased anything more than the oertifioate 
shows him to have taken in the sale. No 
amount of evidenoe showing that the tenants 
have been willing to pay rents to an auotion- 
purohaser oau prevail against the rights of a 
mokurrureedar whose tenure has survived an 
auotion-sale. PEAREE MOHUN MOOKERJEE 
v. GOSTO BEHARY DEY, 26 W.R. 104, 

See ACT I OP 1868, 5 O-C. 228. 

Value of — issued under the Revenue Sale Law 
(Bengal Aot XI of 1859) — See BEN. ACT XI OP 
1859, 10 C.W.N. 948 = 33 C- 1193. 
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Certificate of Sale— continued. 

See Ben. ACT XI OF 1869, a. 14, 4 C.W.N* 
465. 

Does not oceate a title, bat is merely evidence 
of title — Title of purchaser when be comes 
final— See Ben. Act XI OF 1859, ss. 27, 54, 
7 O.L.J. 387. 

See ben. ACT VII OF 1880, ss. 21, 22, 17 C, 
414. 

See Appellate Court— additional evi- 
dence ON APPEAL, 12 B.H.C. 247. 

Grant of — Certificate of sale ordered to be 
granted where the auotion-purohaser who enter- 
ed into possession laid out great sums of money 
on the property of purchaser — See AUCTION- 
SALE, 1 Bom. L.R. 446. 

See Civ. Pro. Code, 1908, s. 65, 0. XXI, 
r. 94, 7 M. 248. 

Order disallowing application for amendment 
of — See Civ. Pro. Code, 1908, s. 104, 0. 
XLIII, r. 1 and s. 47, 23 A. 476 = A. W.N. 1901, 
166. 

Is a dooument of title but is not a public 
dooument under s. 65 (e) of the Evidence Aot, 
1872 — See ClV. PRO. CODE, 1908, 0. XXI, 

r. 31, 2 Bom. L.R. 533. 

Purchaser at execution sale — Suit for posses- 
sion of property — Sale oertifioate whether ne- 
cessary— See civ. Pro. Code. 1908, o. xxi, 
rr. 92, 94, 5 A. 305, F.B.=A.W.N, 1883, 43. 

See Civ. Pro. Code, 1903, 0. XLI, r. 23, 
16 M. 207. 

See LIMITATION Act, 1908, art. 1S1, 4 M. 
172, 6 B. 202, 6 B. 686. 

Suit substantially against infant — Deoreo 
against widow and heiress of deoeased land- 
holder, representing her infant sou— SUe- 
oertifioate desoribing judgment-debtor as widow 
of deoeased and mother of infant son — Descrip- 
tion irregular— Effect— Ste MINOR— 8U1TS 
13V AND AGAINST MINOR, 20 C. 11. 

Suit to redeem by purchaser in execution 
— Absenoe of certificate of title — Production of 
certificate at hearing— See Mortgage— RE- 
DEMPTION, 6 B. 139. 

Execution sale, evidonoe of — Sale-certifi- 
cate not admissible for want of registration — 

See Registration act, 1908, s. 17. 7 0. L. 
R, 115. 

Granted by Colleotor in aooordanoe with 
the Rules issued by the Board of Revenue after 

sale of *'B Class” lands— Transfer of title 

Registration — See REGISTRATION ACT, 1908 

s. 17,35 0.614. 

Whether compulsorily registrable — See 
Registration act, 1908, ss. 23, 24, 60 87 
89, 5 A. 84 = A.W.N. 1882, 183. 

Not registered, suit not maintainable by 

holder of —See Registration act lpoe 

49, 4 B. 155. 


Certificate of Sale— continued* 

See Registration act, 1908. s, 50, 3 B. 
H.C. A.C. 167. 

8ale in execution of a Revenue Court deoree 
—Title of purobaser — Sale-certificate and 
delivery of possession whether necessary to 
perfect title— See 8 ALE— Sale FOR ARREARS 

of Rent— General, 5 A. 297 = A.W.N. 1883, 

41. 

See Sale— Sale in Execution of De- 
cree-General, 7 B. 254, 12 B. 689. 

Application for sale-oertifioate by auotiou- 
purchaser — See SALE— SALE IN EXECUTION 

of Decree— Purchasers, Right of. 13 B. 

670. 

Purchaser of property at prior sale in exe- 
cution of deoree— Non-registration of oertifioate 
of sale— Purohasor at subsequent sale with 
registered oertifioate, rights of, as against 
previous purchaser— Sea SALE— SALE IN EXE- 
CUTION of Decree— Miscellaneous, 11 

B. 588. 

Oertifioate of sale — Sale subjeot to.’mortgage* 
lien— Property sold in different lots to different 
persons — Stamp duty payable by eaoh purcha- 
ser, amount of— See STAMP, 10 B. 68. 

Stamp duty — See STAMP ACT. 1879, 0). 16, 
sch.I, 6 M. 18, F.B. 

Stamp duty od— See 8TAMP ACT, 1899, art. 
18, es. 23, 24, 6 B. 470, F. B. 

Property Bold subjeot to mortgage— Stamp 
duty leviable on purohase-money— See STAMP 
DUTY, J5 B. 532, F.B. 

Certificate of the Conciliator. 

Under the Dekkhau Agriculturists Relief Aot 
— See BOM. ACT XVII of 1879, s. 47, 10 
Bom. L.R. 605 = 32 B. 375. 

Certificate to oollect Debts, 

See CERTIFICATE OF ADMINISTRATION. 

See Succession Certificate act. 

(1) — (’ crtiflcate to collect debts of personal 
estate of deceased mo aunt — Spiritual son and 
spiritual brother— Mohunt.— As between the 
chela (spiritual son) and the guru bhai (spiritual 
brother) of a deoeased mohunt, the former is 
entitled in perferenoe to the latter, to a oerti- 
fioate to oolleot the outstanding debts in respeot 
of the private estate of the deoeased. DUKH- 
ARAM BHARTI V. LUOHMUN BARTI, 4 C. 951 

-4G.L.R. 49. (21 W.R. 340, D.) 

(2) — Certificate to collect debts— Grant oppos- 
ed — Duty cf Court— Unnecessary enguirp info 
title— Ground for setting aside order upon care • 
ful investigation— Grant of certificate to collect 
debts oppossed by alleged adopted son — Refusal 
by Judge to investigate title — When an appli- 
cation for the grant of a oertifioate to oolleot 
debts is opposed by another with an alleged 
preferable title, the Court is bound to enter into 
the question of title for determining whioh of 
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Certificate to collect Debts— concluded. 

them has the preferential title to the certificate. 
[Appr , 15 C. 574 : R . 23 G. 431. See. also, 
15 G. 574, 17 M. 437.] Where a certificate 
to colleot debts has been granted, on an inves- 
tigation of title, to the person who opposed the 
application, the ciroumstanoe that the Judge 
was warranted in having refused to go into the 
question of title, supposing he was, would be no 
ground for setting aside his order passed upon 
investigation. Per White , J. Whether the 
law laid down in 5 C L.R. 517, that, upon an 
application for the grant of certificate to colleot 
debts being opposed by an alleged adopted son 
the Judge is warranted in refusing to enter into 
an investigation of the factum and validity of 
the alleged adoption, is oorreot law ? SHEETA- 
NATH MOOKERJEE V. PROMOTHONATH MOO- 
KERJEE, 6 C. 303 = 7 C.L.R, 475, (20 W.R. 
476, 4 C. 411, 3 C. 616, R.) 

(3) — Preference between major son and widow 
representing minor son . — The elder son of a de- 
ceased Hindu, governed by Mitakshara, is 
entitled to a oertifioate to colleot debts in 
preference to the widow of the deceased as 
representing her minor son. GOURAH KOERI 
v. GUJADHUR PURSHAD, 5 C. 219 = 4 C L.R. 
398. 

(4) — Act XXVII of I860 —Court-fees Act , 
sch. I, art . 12 — Power of third parties to compel 
grantee to render accounts . — The power given 
to a Court to oompel the grantee of a oertifioate 
under the Act to file a statement on oath of 
all moneys realized or recovered by him is not 
intended to be exercised to enable strangers to 
oompel suoh grantee to render aocounts of the 
administration of the estate. Bava 8 ANT 
RAM v. JAsmal, 94 P.R. 1887. 

Refusal to reoall a —See CERTIFICATE OF 

administration — Cancelling Certifi- 
cate, 6 0. 40 = 6 C L.R. 388. 

Application for certificate to collect debts 
due to a deoeased person — See LIMITATION 
ACT, 1908, art. 181, 8 M. 207. 

Certified Copies. 

See Evidence— Miscellaneous, 23 C. 
950, P.C. = 23 I. A. 72. 

Of foreign judioial reoords. presumption as 
to— See EVIDENCE ACT, 1872, ss. 65, 66, 86, 
2 Bom. L.R. 562. 

Of order of Court passed on compromise — 
See Evidence act, 1872, e. 77, l a.L.J. 
369. 

Exeoution in British India of decrees of 
Native 8tates, Coooh Behar — Want of — See 
Execution of Decree— Native States, 
Decrees of Courts of, 14 C. 546. 

See Registration act, 1903, s. 57, 7. O. 
C. 365. 

Certified Purchaser. 

See Benami Transactions— Certified 
Purchaser. 


Certified Purchaser— concluded. 

Suit by real owner agaiust— for declara- 
tion of title, dismissed as barred by s. 317, 
Civ. Pro. Code— Subsequent Buit by— against 
real owner for prefix — Res judicata, applica- 
bility of rule of— See Res J UDICATA— Par. 
TIES, 2 A.L.J. 111 = A.W.N. 1905, 39 = 27 A. 
443. 

Certiorari, Writ of. 

(1) — Removal by Bombay High Court, of case 
from Bombay Small Cause Court— Bombay 
High Court can superintend Bombay Small 
Cause Court— Ground for removal — Terms of 
order . — The Bombay Court of Small Causes is 
subjeot to the superintendence of the High 
Court within the meaning of ol. 13 of the 
Letters Patent of the High Court, and the latter 
has, therefore, power, for purposes of justioe, 
to remove a case from the Small Cause Court, 
and itself to try and determine suoh case, The 
inability of the Small Cause Court to issue a 
commission to examine for th6 defenoe witnesses 
residing outside its jurisdiction, though not in 
general, may under peculiar oiroumstanoes be a 
good ground for granting an order to remove a 
oase from the Small Cause Court into the High 
Court. Terms upon which suoh order will be 
granted. PlRBHAI KHIMJI v. THE BOMBAY, 

baroda and Central India Railway 

COMPANY, 8 B H.C.0.C, 59. 

(2) — Act IX of 1850 s. 54,— A suit of cer • 
tiorari lay, as of course, to remove, before judg- 
ment, all oases commenced in the Caloutta 
Court of Small Causes, subjeot to the limitation 
imposed by s. 54 of Act IX of 1850, unless suoh 
cases fell within the usual exceptions recognized 
in English practice, so far as such exceptions 
may be applicable to the High Court. PlLLANS 
V. PENINSULAR AND ORIENTAL STEAMSHIP 
COMPANY, 1 Ind. Jur. O.S. 68. 

(3) Act XXVI of 1864 % s. 7 . — It is no ground 
for the removal of a oause by cet tiorari from the 
Court of Small Causes that a difficult point of 
law is likely to be involved in it. The proper 
oourse is to apply to the lower Court under s. 7 
of Act XXVI of 1964. MADHUB KlSSEN SETT 
v. GOUR 800NDER SETT, Cor. 90. 

Cesi. 

(U— Covenant— Construction of— li Road and 
public” work cesses as levied at present— Re- 
valuation — Increased cesses payable by whom. 

Where the lessors agreed with the tenants that 
the latter were to pay, in addition to the fired 
rent road and public works oesses at half- 
anna per rupee, as was levied at the time, 
aooording to the instalments given at the foot 
of the instrument. Held, that the lessees were 
to pay road and publio works oesses at half- 
anna per rupee as was levied in accordance with 
the statutory provision of the subjeot, and that 
the effeot of the covenant was not to impose 
the liability for any additional cesses upon the 
landlords. KRISHNA CHUNDRA BASU v. 

Mohendra NATH BASU, 13 C.L J. 212 = 9 
Ind. Cas. 704. 
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Cess— continued. 

(2) — Act XVII of 1876 — Not land-revenue . — 
A cegs is not land-revenue within the meaning 
of the U.P. Aot XVII of 1876. JANKI BARSA- 
ran v. Ramkumar Das, 3 0 C. 823. 

(3) — Cess and rent distinguish ed. —The pri- 
mary notion of a cess is a payment not lor the 
benefit of the landlord, but a payment for 
some purpose of publio convenience, suoh as 
sanitation, police and the like. The words 
“rent” “oess” and so forth, must bo inter- 
preted with reference to the meaning attached 
to them at the time for whioh the payments 
are olaimed. Muhtar fa or rent of certain 
plots of land in the use and oooupation of a 
Chipi a non-agrioulural raiyat residing in the 
Abadi and oarrying on the business of oalico- 
printing, is not a oesa and is therefore recover- 
able as rent. ABDUL HAI v. Nathua, 1 A.L. 

637. 

(4) — “ Khuroha, ” an illegal cess— The 
“ Khurcha ” is an illegal oess. A zemindar 
has no right to levy it from his tenant. 
NAGENDRA BALA DASSI V. GURU DOYAL 

Mukerji, 30 C. 1011 = 7 C.W.N. 333, 

(6) — Contract to pay, — Where the talukdar 
has engaged to pay certain oesses for roads, 
schools, eto,, he cannot recover them from the 
biswadars, unless they are bound to pay them 
by some positive law, or have engaged or have 
consented to do so ; nor is any individual bis- 
wadar bound to pay merely because his co- 
partners have agreed to pay or have paid them, 

Dhunee Ram v. Moorlee Dhur, 2 Agra 
826. 

(6) — Liability to pay ccss— Holders under 
biswadar — Contract to g^y.—Beld that if the 
biswadar3 were not liable to oesses olaimed, 
those holding under them could not be liable to 
plaintiff’s claim ; and that the liability of the 
defendants, whether they be lessees or mortga- 
gees under the biswadars, must depend, firstly 
on the liability on the biswadars themselves 
and seoondly, on the terms of the lease or 
mortgage under whioh they are found to be in 
possession. DHUNEE RAM v. MOORLEE DllUR 
2 Agra 325. 

(7) — Cess not avowed or sanctioned -Right of 
suit to recover. —A. cess whioh was uot avowed 
or sanctioned, cannot be recovered by suit, 
nor oan it be taken into acoount in fixing 
the Governmeot-revonue at the settlement. 
Sheikh Bisharut allyv. Sbetul Misser. 
1 N.W.P. 87. 

(8) — Act XI A of I8ii — Abolition of cesses on 
trades— Duty on cotton exported from Broach , 
whether “a tax upon a trade ” within the Act.— 
The late plaintiff appellant was the managing 
proprietor of a tsmple in Broaoh and, in that 
capacity, he claimed to be entitled to a lago or 
perquisite or tax, of two annas per bale on all 
cotton brought in and exported from Broach, 
It was contended lor the appollants that, 
though the tax in question was one affeoting 
trade, it could not therefore be deemed a oess 
upon a trade within tho meaning of that expres- 
sion as intended by Act XIX of 1844. Their 


Cess — continued. 

Lordships of the Judioial Committee were, 
however, of opinion that the oess properly oame 
within the purview o( the Aot and it had there- 
fore been abolished by the Act, It was a cess 
of a mixed kind, local and indirect, upon a 
particular trade- the trade of cotton buyer 
carried on in Broaoh — attaching when the 
article of merchandise in whioh the trader deals 
is bought in Broaoh and exported from Broaoh, 

8hri Kalyanaraiji v. The Mofussil com- 
pany, Limited, 14 B. 326, P.C. = 17 I.A. 103. 
[Appr,, 6 Bom. L.R. 703,] 

(9) — Cess agreed to be paid in addition to 

original rent— Nature of combination— Rent 
lawfully claimable . — The cess whioh a ryot 
oonsents to pay over and above the original rent 
forms, with the old rent, a new rent lawfully 
claimable under the contraot. JEEUTOOLLAH 
PaRAMANICK v. JUGODINDRO NARAIN ROY, 
22 W R. 12. [F„ 8 O. 730.] 

(10) — Declaratory suit. — A Government lessee 
cannot, where there is no ooutraot, sue for 
declaration of right to levy a oess upon a jotedar 
grazing his oattle on his own jota within the 
preoinots of the lessee’s mehal. BHUGEERATH 
8HIKDAR v. Ram NARAIN MUNDUR, 9 W.R, 
299. 

(11) — Qovernmcht revenue , and public cesses. 
— Revenue and the publio oesses constitute a 
standing encumbranoo and first oharge upon 
the land subjeot to them. CHATRAPUT SINGH 

V. Grindra Chunder Roy, 6 C. 889 = 7 G.L. 
R 456. [Disc., 30 C. 778 = 8 C.W.N. 357 ] 

(12) — Dak cess — Dak cess regarded as rent , 
when. — Where dak oess is olaimed under the 
oontraot by whioh the rent is payable, accord- 
ing to the definition of the word “ rent” as 
contained in the Bengal Tenanoy Aot, it must 
be regarded as rent, that is to say, as a part 
of what is lawfully payable in money for use 
and oooupation of the land held by tho tenant. 

Watson & Co. v. 8 ree Kristo Bhumiok, 
21 0. 182. 

113) — Cess leviable according to village custom 
— Re marriage of widows — Maintainalility of 
suif — Act XIX of IS73 [N 1V.P. Land Revenue 
Act), s. 66— Requisites of a valid custom — Entry 
of cess— Not conclusive evidence of custom 
— Cesses leviable on jnarriage — Inapplicability 
of English analogies. — h Civil Court oannot 
euloroo a oesa loviable aooording to village 
oustom ontho re marriage of widows of a parti- 
cular seot, when suoh oess is not reoorded in 
the settlement record, under the general or 
speoial sanction of the Looal Government. 
(8 66, N.-W.P. Land Revenue Aot). Among the 
conditions essential for establishing a oustom 
are that it is of remote antiquity, that it has 
boon continued and acquiesoed in, that it is 
reasonable, and is oertain and not indefinite in 
its oharaoter, The mere entry of a oustomary 
oess by a settlement offioer may be important 
evidenoe of oustom. but it is not oooolusive 
proof of it. Per Stuart, O . J.— That publio 
polioy favours marriage and that a oustom, 
whioh allows the levy of a oess on marriages is 
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Geis —continued, 

opposed to suoh polioy, are considerations 
derivable from English law and are inapplioa- 
able to oases in this country where Zemindars 
sometimes olaim suoh cesses on the strength of 
village oustora. Lala v. Hira 8 INGH, 2 A, 49 

(14) Payment on account of chowkidari (ax, 
nature of— Suit for arrears of chowkidari tax — 
Act VI of 1370 (Bengal)— S. 3 Reg. Vot\1812- 
Act VIII of 1685 (Bengal Tenancy)— Act XIV 
of 1882 iCiv. Pro. Code), s. 586 — Second appeal. 
—-The amount, which a putuidar agrees to pay 
to the zemindar on account of the ohowkidari 
tax, is paid quite as muoh on aooount of the 
oooupation of land of the mouza by him as 
that which is expressly called the rent, and is 
part of the ground rent quite as muoh as the 
latter, A stipulation for the payment of suoh 
amount oaunot bo regarded as one for the 
imposition of an arbitrary or indefinite cess,” 
within the meaning of s. 3, Reg. V of 1812, or 
for an imposition “ under the denomination of 
abwab, mathout , or the like application in 
addition to the actual rent ” within the mean- 
ing of s. 74 of the Bengal Tenancy Aot, for the 
imposition here depeuds, primarily not upon 
the will of the z?mindar, but upon the law of 
the laud (Bengal Act VI of 1870). (4 C. 576 
F.\ 17 C. 131, 726, D.\ 15 C. 828, R.) [F.\ 

26 0. 611 ; R., 3 C.L.J. 337, 6 O.C. 299.] A 
suit for arreas of ohowkidari tax is one for 
rent,” when suoh tax is legally recoverable. 
(8 W.R. 517, 9 W.R. 518, 11 0. 221 and 21 C. 
132, R.) In a suit for arrears of <?bowkidari 
tax, there is a second appeal. ASSANULLA 

Khan Bahadur v. Tirthabashini, 22 C. 
680 . 

Estates under the direct management of 
the Collector are liable to zemiudar6e dak oess, 

Rev Cir No. 1, 21 W.R. Rev. Cir. p. 12. 

See ABWABS, 11 C. 175. F.B., 15 C. 828, 17 
C. 726. F.B. 

Abwab 6 *, suit by landlord to reoover — Long 
period of payment of Abwabs— Effect— See 
ABWABS, 17 C. 131 = 16 I, A. 152. P.C. 

See BEN. ACT X OF 1859, s. 78, 1 N.W.P. 
41. 

Public Works Cess. Ben. Aot III of 1877, 
— Road — Publio oess— Income-tax - See Ben. 
ACT X OF 1871, 11 C.L.R. 140. 

See BEN. ACT VII OF 1880, ss. 10, 19, 19 C. 
783. 

Publication of valuation-roll not condition 
precedent to liability to pay road — See BEN. 
ACT IX OF 1880, ss. 34, 35. 36, 41, 28 C. 109. 

See BEN. Act IX OF 18S0, s. 56, 10 C. 743. 

See Ben. Act IX OF 1880, s. 106, 28 C. 637 
= 6C.W.N. 128. 

See ben. ACT VIII OF 1895, s?. 53 to 68, 

72 to 75, 20 O. 254. 

See Ben. Act VIII of 1885, ss. 74, 179, 

26 0. 611 = 3 O.W.N. 608. 


Cess— continued. 

Dispute regarding dik— Nature of dispute 

| —Amount in dispute less than Rs. 100— Appeal 

—See BEN. ACT VIII OF 1885, s. 153, 21 C. 
332, 

Suit to eet aside sale for arrears of cesses 
on the ground that no notioe was issued under 
s. 10, maintainable— See BEN. ACT I OF 1895, 
28 C. 813 = 6 O.W.N. 331. 

Les?or may reoover local fund — From lessee 
— See BOM. ACT III OF 1869, s. 8, 17 B. 54. 

Water oess -Tenant — Extra water taken 

from landlord’s tank— See MAD. ACT VIII OF 
1B65, 10 M. 282. 

Land-cess in the nature of rent— See MAD. 
ACT VIII of 1865, 9 . 4, 13 M.L.J. 211. 

N S i e 893^ 2 05. AOT XIX ° P 18?3 ' " 66 ' A ' W ‘ 

Payment of rent in kind— See U.P. ACT 
XIX OF 1373, a. 66, A.W.N. 1885, 320, 

S- U. p . Act III OF 1878, s. 8, A.W.N. 

loyy, io7t 

Whether ‘ muhlarifa.' reoorded in a village 
wajib-al are, is rent or ‘ oess ’ within the mean- 
mg of Aot III of 1901 (U.P. Land Revenue)— 
See U.P. ACT III OF 1901, ss. 56, 86, 27 A. 

loo. 

Levying of market due3— Legality— See U. 
P. ACT III OF 1901, ss. 66, 86, 7 A.L J. 176 = 5 
Ind. Caa. 288 = 32 A. 193. 

Liability of Babuana property of oesses— 
Ca« B 33 l UANA GRANT ’ 13 C - W - N - 118-4 Ind. 

See Contract— Illegal contracts, 9 

C.L.R. 279, 3 B.L.R.a.C, 44 = 11 W.R. 395, 

Right to levy — Oa ootton from Bcoaoh — Suit 
for declaration of right, illegality of oess under 
Act XIX of 1844 — Agreement to pay tax pro- 
hibited by law — See CONTRACT ACT, 1872 
s. 23. SB. 398. ’ 

See CUSTOM, 1 A. 440, 1 Agra 134, 135. 

See Damages— Damages, Suits for, 8 C. 

290 = 10 C.L R. 223. 

Cess paid under fear of distraint, if can be 
recovered— See INAM, 6M.L.T. 242= 19 M.L.J. 
470 = 32 M. 456 = 3 Ind. Cas. 466. 

Inamdar whether entitled to claim from 
Government the expenses of collecting-— from 
tenants — See INAMDAR, 17 B. 422. 

See Jurisdiction of Revenue Courts. 

3 N.W.P. 21. 

Water cess — Isara pattadar’s liability to 
pay — See LANDLORD AND TENANT — GENE- 
RAL, 10 M L.T, 452. 

Illegal cess, what is. — See LANLORD AND 

Tenant— General, jo Ind. Cas 465. 

Mulganidar not liable to pay increased rent 
on enhanced assessment and looal— See LAND 
Tenure— IN KANARA. 4 B. 478, Note = P.J. 
1879, 294, 
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Proceedings of Settlement offioer as to— See 
LIMITATION act, 1908, arte. 45. 46, 1 Agra 
134. 

Suit for reoovery of money paid in excess on 
aooount of road — See LIMITATION ACT, 1908, 
art. 96, 12 0 533. 

Suit by Zemindars against muafidars for 
consolidated cess — See LIMITATION ACT, 1908, 
art. 132, A.W.N, 1882, 28. 

Levy of summary cess — Interest in immove- 
able property — Impeachment of— Limitation — 

gee Limitation act, 1908, art. 144, 13 Bom. 
L.R. 1047. 

See Principal and agent — Miscel- 
laneous, 30 G. 1011 = 7 C.W.N. 535. 

gee Ben. Reg. V of 1812, 15 C. 828. 

See Ben. Reg. XX of 1817, s. 10, 28 G. 
293. 

Payments made to Zemindar by ocoupiers 
of village abadi on marriages whether ground 
rent or oess — gee RENT, 11 Ind. Cas. 217. 

Mention of— In survey proceeding — Judioial 
determination — See RES JUDICATA— ADJUDI- 
CATIONS, 1 Agra 135. 

See Right of suit— Miscellaneous, 2 

N.W.P. 425. 

Suit for zemindari cessep, not Small Cause 
suits— gee 8MALL CAUSE COURT, MOFUSSIL, 

Jurisdiction of — General, l a. 444, 
F.B. 

See small Cause Court — Mofussil, 
Jurisdiction of- General, 3 N.W.P. 21. 

See TAX, 2 B.H.C. 75. 

Burden of proof— Supply of water through 
Government souroe— Seoond crop cultivation — 
Liability of Zemindar to pay water-cess— gee 
Water rights, 14 M.L.J. 350. 

Cess Act. 

Sec Ben. Act IX of 1880. 

Gees, District Road Act. 

See Ben. act X of 1871. 

Gess in lieu of Yillage Fees Aet. 

See Mad. Act IV of 1864. 

Gess, Madras Irrigation Act. 

See Mad. Act VII of 1865, 

Cession of British Territory. 

(D — Re arrangement of jurisdiction within 
British terrilouj- Legislative Act necessary— 
3 £4 Will , IV % Cap. 85. s. 43-24 £ 25 Vic ., 
Cap. 67, 5. 22 — 24 £25, Vic. t Cap. 204, s. 9 — 
Agreement to transfer from British to Political 
Agent's jurisdiction — Not cession of British 
territory— Proof— Evidence Act , 1S72 , s. 113- 
Power of Governor- General — Cession of terri- 
tory— Legislation as to sovereignty or domi- 
nions of Crown— British Court— Territorial 
jurisdiction — Cession of territory — British 
territory in India — Power to cede.— A re- 
arrangement of jurisdiction within British 


Cession of British Territory— continued* 

territory, by the exclusion of a certain dis- 
trict from the Regulations and Codes in 
foroe there, and from the jurisdiction of all the 
High Courts, with a view to the establishment 
therein of a native jurisdiction under British 
supervision and control, oannot be done with- 
out a Legislative Aot, under the provisions of 
3 and 4 Wm. IV. Cap. 85, s. 43, 24 and 26 
Vic., Cap. 67,8.22 and 24 and 25 Vio., Cap 
104, s. 9. [Expl , 33 C. 219, P.C. = 10 C W.N. 
361 = 3 C.L.J. 395 = 8 Bom. L.R. 129 = 3 A.L.J, 
250=16 M.L.J. 115 = 1 M.L.T. 115 = 33 I.A.l] 
An agreement on the part of the Government 
of India whereby they purported to transfer 
certain British territories from ordinary British 
jurisdiction to the supervision, laws and regula- 
tions of a Native State Political Agency, does 
not amount to a cession of British territory 
to a Native State. Such a oession, being a 
transaction too important in its oonsequenoes, 
both to Great Britain and to subjeots of the 
British Crown, must be strictly proved and 
oannot bo established by any uncertain infer- 
ences from equivooal aots. [R„ 16 P.L.R, 
1904.] The Governor-General in Oounoil being 
precluded by St. 24 & 25 Vio., Ch. 67, s. 22 
from legislating directly as to the sovereignty 
or dominion of the Crown over any part of its 
territories in India, or as to the allegianoe of 
British subjects, oinnot, by any Legislative Aot 
(e.g, % Evidence Aot I of 1872) purporting to 
make a notification in a Government Gazette 
oouclusivo evidenoo of a oession of territory, 
exolude enquiry by the Court as to the nature 
and lawfulness of that cession. The jurisdiction 
of a British Court, over the subjeot-matter of a 
suit and the parties thereto, where it is terri- 
torial, and the territory ceases to be British 
by any valid oession, oan no loDgor be exeroisod, 
whatever may be the stage or condition of the 
litigation at the time of such cession. [5 B. 
249, 8 O. 985.] Semble— that the general and 
abstract dootnne laid down by the High Court 
of Bombay that it is beyond the power of the 
British Government, without the oouourrenoe 
of the Imperial Parliament, to make any oession 
of territory within the jurisdiction of any of 
the British Courts in India, in time of peace 
to a foreign power, is not sound. DAMODAR 

Gordhan v. Deoram Kanji. 1 B. 867, P C. 
= 8I,A. 102 = 1 A.O. 322 = 25 W.R. 261, [F„ 
2 A. 1] 

(2)— British Territory in India— Power of 
the Crown to cede— Form or manner of such 
grant or cession— Jurisd iction of British Indian 
Cow ts over ceded teintory.— The Grown is com- 
petent to oede territory in its Indian dominions, 
to a foreign prince or a feudatory ohief, with- 
out the intervention of Parliament. The 
prerogative of the Grown is exeroised with the 
advioe and through the ageuoy of the responsible 
ministers of the Crown. Where it is shown 
that a oession of territory was efleoted by the 
Government of India, that it was aooepted by 
the Seoretary of State, as fulfilling instructions 
oonveyed to the Government of India, and 
that it wa9 approved by Her Majesty's Govern- 
ment, there is sufficient evidenoe of a oession by 
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Cession of British Territory— concluded. 

the Crown of suoh territory. (1 B. 367, F.) [R. 
16 P.L.R, 1904*] Whether there has been a 
cession in sovereignty is a question of faot to 
be deoided, not merely by the form or language 
of the documents, by which the grant or cession 
was made, but also by a consideration of other 
faots and ciroumstaDces, tendiug to show the 
nature and effect of such grant or oession. The 
Courts of British India have no jurisdiction 
over property in ceded territory ; they cannot, 
therefore, order the sale of lands situated in 
such territory. LACHMI Narain v. Raja 
PARTAP SINGH, 2 A. 1 . [R., 16 P.L.R. 1904.] 

(3)— Power of Secretary of State for India to 
cede territory-- East India Company— Powers 
of Indian Legislature — Dismemberment of Slate 
—Evidence Act , s. 173.— The Secretary of State 
for India in Council did not suooeed to the 
power to oede territory under St. 21 & 22, Vio, 
o. 106, when the Government of India wa 9 , by 
that statute, transferred to Her Majesty, inas- 
much as suoh a power was not possessed by the 
East India Company. The Indian Legislature 
cannot make and the Crown oannot sanction, 
a law having for its object the dismemberment 
of the State in times of peace, as by such a law 
the authority of Parliament, and of those un- 
written laws and constitutions of the United 
Kingdom of Great Britain and Ireland, whereon 
depends the allegianoe of persons to the 
Grown of the United Kingdom, must.of necessity 
be affected. 8. 113, Evidence Act (I of 1872), 
therefore, though not disallowed, is net protected 


by s. 24 of 8tat. 24 & 25, Vio. o. 67, and the 
direction therein contained, that a notification 
in the Gazette of India, that any portion of 
British territory has been ceded to any Native 
State, Prince, or Ruler shall be conclusive proof 
that a valid oession of territory took place on 
the date mentioned in suoh notification, cannot 
be followed. DaMODAR GORDHAN v. GANESH 

Devram, 10 B.H.C. 37. 

Judgment of British Court— Suit on, in 
Native territory— Cession of territory to British 
Government pending suit— Aot XVII of 1866, 
a. 0 —See Res JUDICATA — MISCELLANEOUS, 
10 A. 517 = A. W.N. 1888, 183. 

Cestui qae fcrugt. 

See Trust, 19 C. 513. 

Ceylon. 

Attachment of pension payable in British 
India to descendants of former Royal family in 
Ceylon— Validity of attachment— See ATTACH- 
MENT-SUBJECTS OP ATTACHMENT, 26 M. 
423. 

Ceylon Ordinance (II of 1889). 

8s. 9, 704 — “ Appear or depend,” meaning 
of— See Foreign Court— Judgment of, 

3 Ind. Cas. 190 = 19 M.L.J. 459 = 32 M. 469. 

Ceylon Registration Office. 

Certified copy of will taken from the re- 
cords in the— Inadmissibility of as secondary 
evidence of will— See Evidence Act, 1872, 

3, 74 (1), (iii), 23 M. 499 = 10 M.LJ. 310, 


Chairman. 

When the original list of voters oan be 
revised by tbe Chairman — See Ben. ACT II OP 
1888, ss. 8, 19, 21 to 23, 31, 23 C. 717. 

Company— Meeting of shareholders — Time 
and place for taking a poll-Object of takiDg 
suoh poll — Powers of— See COMPANY— MEET- 
INGS AND VOTING, 15 B. 164. 

Embezzlement by manager of Municipal 
Council— Liability of ohairman for embezzle- 
ment — Limitation — See LIMITATION AOT, 
1908, arts. 36, 2, 89, 90, 22 M. 342, 

Chakran holding. 

See Ben. act X op 1871, s. 3, 7 O.L.R. 

o7 o , 


Chakran Land. 

(V— Chowkidari — Puini, construction — Ze- 
mindar Putnidar — Lands held by Chowkidar , 
revert to whom, on resumption.— In the absenoe 
of a contract to the oontrary, the zemindar, who 
appoints and dismisses chowkidars and is in 
enjoyment of their services sinoe the oreafcion 
of the puini lease, is entitled to the lands held 
by the ohowkidars, after the resumption of suoh 
lands by the Government. NlTYA NUND 

Hazra v. Maharajadhiraj Bejoy Chand 
Mohatab. 7 C.L.J, £93. (5 C.L.J. 28, D.) 

(21 — Resumption and transfer to Zemindar- 
Recovery of same by putnidar— Suit for specific 
performance, if necessary.-- Where chakran 
lands were inoluded in the putni potia granted 
by the Zamindars to the plaintiffs before the 
resumptjon thereof under the Chowkidari Act. 
Hew— That, upon resumption and transfer of 
the lands to the Zemindars, the remedy of the 
putnidars was to bring a suit for recovery of 
possession, and not a suit for specifio perform- 
ance of a contract. KUMAR BuNWari Mu- 

kunda Deb Bahadur v. Bindhu Sundar 
Thakur, 12 C.W.N. 489 = 7 C.L.J, 439 = 35 C 

, l? 4 ™ 0, 664 ’ N F -'' 11 C.W.N. 201 = 34 0.‘ 
108, 4 C.W.N. 814, R.) 

See Chowkidari Chakran Land, 9 C.W, 
N. 571 = 1 C.L.J. 303. 

. Resumed Rvoti interest if oan be acquired 

in— See Estoppel— General, 13 O.L J 271. 

Reg XX of 1817— Whether an entry in 
Chowkidari register is made in discharge of 
offioial duty and in the ordinary course of 

business — See Evidence Act, 1872 13 CW 
N. 71 = 1 Ind. Cas. 376. 

Resumption of, by Chakran Commissioner 
Effeot— Order of Commissioner, if necessary 
to be set aeide— See JOINT KhaS POSSESSION, 

10 C.L.J. 103 = 3 Ind. Cas, 399. 

Suit for partial partition of chowkidari— 

Of portion of estate, whether maintainable— 

See Partition— General, 12 C.W.N. 640. 
Chalgeni lease. 

Landlord and tenant — Chalgeni lease — De- 
termination of lease by notice to quit or other- 
wise not proved — Suit for ejeofmenfc. not main- 
tainable— See Landlord and tenant — 
Ejectment, 15 B. 414, Note=P. J, 1880, 
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Challan. 

(1)— Possession of Collectorate oballan by 
muktear — Evidence . — Possession of a Collecto- 
rate challan by a mukhfcear is pnma facie 
proof of payment by bim. LALLA MOHADEO 
PERSHAD V. 8HEETANUND MlSSER, 17 W.R. 
802. 

Chamber. 

Application for appointment of receiver to 
be made in Court or Chambers — Practice and 
Procedure — See RECEIVER, 28 C. 250. 

Chamber Judge. 

Can review the Taxing Maator'd decision 
on oosts — See Costs —Taxation of costs, 
9 Bom. L.R. 983 = 32 B. 262. 

Can revise the prothonotary’s order disal- 
lowing a party to sue in forma pauperis— 
See Rules of High Court and supreme 
COURTS— BOBIBaY. 9 Bom. L.R. 475 = 32 B. 
163, 

Champerty. 

(1) — And maintenance— Applicability. — The 
English Law of Champerty and Maintenance 
is not aa such applicable to India. Raja RaI 
BUaGWAT v. DebiDaYAL dAHU. 10 Bom. L. 
R. 230=12 C.W.N, 393 = 35 C. 420 = 7 C LJ. 
833 = 3 A. L.J. 184=18 M.L.J. 100 = 3 M L.T. 
844 = 14 Bur. L.R. 49. P.C. 

(2) — What is.— If the purchaser of a share of 
land joins his vendor in a suit to reoover his 
own property, his action is not champerty. 

Munirakhun Singh v. Bhodoy Singh 

12 W.R, 133. 

(3) — Vendor accepting inadequate price — Pro- 

motion of unnecessary litigation and corrupt 
motive . — A ttansaotion is not to be necessarily 
regarded as ohampertous, merely beoause the 
vendor acoepted an inadequate price on aooount 
of his needs. To oonstituie champerty or main- 
tenance, there must be something in the 
transaction tending to promote unnecessary 
litigation and tainted with oorrupt motives. 
GURUSAMI v. SUBBARAYYA, 12 M. 118, [F., 

2. N.LR. 17.] 

(4 ) — Champerty and maintenance— A gres- 
meats contrary to public policy— Assignment- 
Rights of third party to impeach.— There may 
be a valid transfer of property for the purpose 
of finanoing a suit, upon the terms that the 
property or the proceeds realised from the liti- 
gation shall be divided between the transferor 
and transferee, irrespective of the fact whether 
or not there was any agreement for the pay- 
ment of consideration “win or lose.’* The duty 
of the Court in suoh a oase is to detormiue 
whether or not the agreement is a fair agree- 
ment to supply funds and does not purport to 
have been made so as to be inequitable or for 
improper objeots, as for the purpose of gambling 
in litigation or of injuring others by encourag- 
ing unrighteous suits. (4 I. A. 23 = 2 0.233, 
F.) In ordinary oases it is a rule that, where 
an asaiguee sues on his assignmont^and proves it, 
an adverse party oannot take the objeotion that 


Champerty— continued, t 

there was no consideration, but the rule does 
not apply where the transferor being a party to 
the litigation pleads that the assignment was 
fictitious and without consideration. BALDEO 
Bahai v. Haubans, 8 A. L.J, 632. (12 B. 686 
F.) 

(5) — Agreement to convey property after decree 
in lieu of expenses of litigation— Reversionary 
htir— Agreements opposed to public policy — 
Wagering transaction -Contract for sale.— 
Where, after the death of a Hindu widow, the 
reversioner, who was out of possession, entered 
into an agreement with the plaintiff, under 
which the latter was to provide the entire ex- 
penses of the litigation and in return therefor 
the former undertook, on obtaining possession 
of the property in question, to make over one- 
half of the same to the plaintiff, held that the 
agreement was not void either on the ground that 
it was opposed to public polioy or that it was of 
the nature of a wagering transaction. Held, 
further, that the agreement did not amount to 
a sale aud did not onnfor on the plaintiff any in- 
terest in the property capable of being enforced 
by a 6uit against the parties in possession who 
were not themselves bound by the terms of the 
agreement. lNDER SINGH v KESRI SINGH, 
14 O.C. 139. (20 C. 843, R.\ 8 O.O. 165,11 O. 
C. 801. D.) 

(6) — Champerty —Property , subject-matter of 
suit — Sale of a share — Validity.— Held, that 
there is no rule of Indian law whioh prohibits 
the transfer of a share of property merely be- 
oause the property is the subjeot of litigation. 
SADHANMAL LEKHRAJ V. SIRDAR BlBI, 2 
Bind. L.R. 76. 

(7) — Unconscionable bargain,— Where oertain 
persons sold their land worth about Rs. 25,000 
for Rs. 4,000 as they wore in urgent need of 
funds to conduct a litigation regarding that land 
and oertain other lands, and the oonduot of the 
litigation was taken from the hands of the ven- 
dors and entrusted to the vendee who was to ad- 
vanoe about Rs. 4.000, the sale-amount, (or the 
expenses of the litigation, held, that the transac- 
tion ought to be relieved against, as unfair ad- 
vantage was taken of the pressing difficulties 
and necessitous oiroumstanoes of the vendors to 
foroo upou them a bargain whioh was hard and 
unconscionable. Assuming that plaintiff (yen- 
dee)honestly believed that the vendor had a good 
and honest olaim, the offer to seoure his advan- 
ces upon the whole estate was more than ample, 
and if he did not believe the olaim to he a good 
one, the advanoo was of a ohampertous oharao- 
tor and for the mere purpose of speculative 
litigation. VlJAYARAGHAVA V. PRANAL ANNE 

1 M.L.J. 340. 

(8) — Champerty — Maintenance — Wager— 
Guarantee— Conditional promise— Agreement to 
advance money foi' litigation— Consideration — 
Public policy — Contract Aet [IX of 1872) % ss. 
23, 30.— An agreement, by whioh a person, 
advancing money for oonduot of a litigation, is 
promised the return of his money without in* 
terest and a share in the property, is not opposed 
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Champerty — continued 

to publio polioy ; nor is it of the nature of a 
wager but ought; to be treated aa a oonditiooal 
promise or guarantee. NlAMAT ALI v. ILAHI 
BAKSH, 8 Ind. Cas. 500. (22 W.R. 148. 1 

B.L.R. 509, 1 I. A. 241, 20 I. A. 112, 20 C. 843, 

B,.) 

(9) — English Law — Conveyance of property 

tending to foster gambling in litigation. ■ -Though 
the English rule against champerty and main- 
tenance doeB not prevail in this country in ita 
entirety, still, a conveyance of property, which 
tends to foster and promote gambling in litiga- 
tion, is void as being clearly unconscionable, 
speculative and opposed to publio policy. 
DEBI DAYAL 8AHOO V. BHAN PERTAB 8INGH, 
31 C. 433 = 8 C.W.N. 408. (2 C. 233, fc M.I.A. 

170, R.) 

(10) — Sudder Dewanny Adawlut Madras — 
Agreement contingent upon a ce>tain event — 
Non-occurrence of such an event — Ckamptrty — 
Assignment of right of action. — The Sudder 
Dewanny Adawlut, at Madras, dismissed a suit 
on the ground that the lacts disclosed a oase of 
champerty— a question not raised by the plead- 
ings, or in the Court below. Held t by the 
Judioial Committee, that, as that objection was 
not raised, or the points recorded by the Court, 
as required by Madras Regulation XV of 1816, 
s. 10, cl. 3, the dismissal upon such ground 
oould not be maintained, as the objeotion, 
founded upon the English doctrine of champer- 
ty, ought not to be noticed by the Court upon 
a mere inference arising incidentally from the 
evidenoe in the suit. K., being in urgent want 
of money, entered into an agreement in writing 
with N., aoting as the agent of F., lor aa 
advance of Rs. 19,000. The agreement reoited 
that N had undertaken to prooure this amount 
from F., on his return, he being then absent 
from the place where the agreement was exe- 
cuted, and K promised, in consideration of the 
loan, to grant N, a lease of his Zemindary , and 
it was provided that K should, on F’a arrival, 
exeoute a regular deed. N, oould only accom- 
modate K, with a part of the proposed loan, and 
as the matter was urgent, and F’s return was 
expeoted to be within a few days, it was verbally 
agreed that the remaining portion of the loan 
should be advanced within eight days. F, did 
not return till nineteen days after, when he was 
willing to make the advance required ; but, in 
the interim, and after fifteen days from the 
date of the agreement, K,, from pressure for 
money, had been obliged to get the advanoe 
from another party, and had, thereupon granted 
him a lease of his Zemindary. N, then brought 
a suit for speoifio performance of the agree- 
ment. He afterwards died, when his heir 
assigned N’s interest under the agreement to 
F, who, thereupon, brought an aotion against 
K, for breaoh .of oontraofc. The Civil Court 
awarded damages for the breach, but, upon 
appeal, the Sudder Court dismissed the suit, 
on the ground that the assignment by N’s 
heir to F, was void for ohamperty. Held, that, 
as N, was only the ageut of F, the party really 
interested in the performance oi the agreement, 
the assignment by his heir of his interest under . 

C. 11-54 
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the agreement, for the purpose of enabling F, 
to bring the suit, was not champerty or main- 
tenance, as it was wholly unnecessary as F, 
was 6uing in reepeot of hig own interest for a 
breach of contraot. Held, further, that, as the 
agreement to grant the lease was incomplete in 
itself, and conditional upon the advance by F. 
within eight days, a delay of nineteen days, in 
the oiroum9tances of the want of money by K, 
to meet his pressing demands, was an unreason- 
able delay, which defeated the object of the 
loan, and avoided the agreement to grant the 
leese. By the English Law, to maintain an 
action for ohamperty or maintenance, it is 
necessary to establish that the transaction was 
against good policy and justioe, or tending to 
promote unnecessary litigation. FISCHER v. 
KAUALA Naicker, 3 W.R. 33, P.C. = 8 M.I.A. 

(II) Hindu law — Widow, alienation by — 
Champerty— Reversioner— Suit by reversioner— 
Unfounded charges of misconduct , profligacy 
and cebauchery — Costs. — Where a Hindu widow 
had assigned away absolutely the whole of her 
husband’s estate to N, to be held by him as to 
one half for his own use and benefit, and as to 
the other half to seoure the re-payment to him 
of all advances made by him to her, and to 
make over to her the balance (left after re-pay 
in these advaooes), held that euoh an assign- 
ment was not binding on the reversionary heirs 
of the husband except as regards the oharge on 
one moioty for expenses incurred and advances 
made by N, whether by way of maintenance 
or otherwise, with interest thereon at the rate 
stipulated. (4 B L.R.O.C. 1, F.) Costs not 
allowed to the plaintiff under the oiroumstanoea 
of the case. BlSHWANATH CHUNDER v. 
KHANTAMANI DASI, 9 B.L.R. 76. 

(1*^)] Hindu widow — Suit by reversioner to 
'restrain waste— Champerty — Gambling transac- 
fton— Limitation — Jurisdiction. — B , a ohildless 
widow, instituted a suit against the surviving 
brothers of her husband who retained the en- 
]oymeot and use of the whole estate, for the re- 
covery of her husband’s share in the family 
property. On the 4th April 1859, during the 
pendency of that suit, she entered into an 
agreement with G, by whioh after reoiting the 
material faots as to the condition of the family 
and of the property and the nature of her olaim 
and stating that she was unable from proverty 
to proseoute that olaim, she assigned all whioh 
she might be entitled to recover andreoeive from 
the joint estate in right of her deceased hus- 
band, together with all interest and accumula- 
tions whioh had accrued or might thereafter 
accrue thereon, and all benefit and advantage 
. be had or derived from the suit about to be 
instituted ; and she appointed G, her attorney, 
to institute and oarry on any suit or suits in 
her name for the purpose of recovering her right 
and share in the property, and it was then 
agreed that of the property, etc., whioh might 
be recovered, G should, in the first place, retain 
one moiety for his own absolute use and benefit; 
by way of remuneration and reward for 
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trouble and labour in the oonduot and manage- 
ment of the contemplated suits and proceedings, 
and as to the remaining moiety, that he should 
repay himself all suoh sums as he might from 
time to time have advanced and paid for the 
maintenance of B, with interest at the rate of 
12 per oent. per a,nnum, and also all such sums 
and oosts as he might from time to time have 
advanced or been put to in carrying on and 
managing the suits, with 12 per cent, per 
annum interest, and should pay over the residue 
to B herself. The suit was subsequently with- 
drawn, On 10th May, 1859, B by G filed a fresh 
bill against her husband’s surviving brothers 
for reoovery of her husband’s share in the estate 
together with accumulations. On 19th August, 
1861, a deoree was made by the Supreme Court 
in that suit for a large sum of money out of the 
joint estate, the whole to bo enjoyed by her as 
a Hindu widow in the manner prescribed by 
the Hindu Law. On 14th November, I860, G’s 
interest in the assignment of April 1859 was 
assigned to H. In pursuanoe of the said deoree, 
a large sum of money was deposited in Court. 
On the 22nd February, 1866, the daughter and 
the daughter’s son of tho husband of B, on 
behalf of the reversionary heirs, instituted a 
suit in the Zilla Court of Hooghly against B, 
G and H, the two first defendants being resident 
in Hooghly and II a resident of Calcutta. On 
the application of the last two defendants, the 
suit was in April 1866 removed into the High 
Court. In that suit, the plaintiffs sought to 
have the agreement of 4th April 1859 between 
B and G (together with any sub-assignments as 
might have been mado on the footing of it, set 
aside as being a void oontraot, and asked for an 
order that the money should be paid into Court 
aDd there kopt during the life of B for the benefit 
of the reversionary hoirs. 1 hid that, as tho plain- 
tiffs distinctly asked for relief against contem- 
plated waste, tho suit was not barred by lapse of 
time as theoause of aotion did not arise until tho 
waste was about to be oommitted. Held, in 
appeal, by Peazoclc, C. J. and Macpherson, J., 
that tho plaintiffs were entitled to maintain the 
suit for the relief sought and for tho protection of 
property,; e.,to restrain waste and to prevent the 
payment of the money out of Court to G. Held 
by Peacock , C J., that tho assignment of tho 8- 
anna share, as soourity for the adv.anoes and 
expenses whioh G or his assignees might reason- 
ably and properly make or inour for the main- 
tenance of the said B and for oarrying on the 
neoe3sary proceedings toenforoe her rights with 
12 per oent, interest on suoh advanoe 9 , was not 
void, but that it created a ohargo upon that 8- 
anna share of the property whioh was binding 
upon the reversionary heirs to tho extent of 
suoh advances and expenses, and that there was 
a legal necessity for suoh oharge. But as regards 
that part of tho deed by whioh the other P- 
anna share of the property to bo reoovered was 
assigned to G aud his assigns for his and their 
own use as remuneration for their trouble and 
labour to be bestowed in the oonduot and 
management of the suits, the deed was not 
binding upon the plaintiffs or upon tho persons 
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who, upon the death of B, the widow, might 
bo entitled to take by inheritance the property 
of her deceased husband, if not upon the ground 
of champerty, upon the ground that it was an 
unoonsoionable bargain and a speculative, if 
not gambling oontraot. (8 M.I.A. 170, 2 B.L.R. 

P. C. Ill, R.) Held also that the defendant 
H, by joining in the application to have the suit 
removed into the High Court, admitted the 
jurisdiction of tho Court to try tho oase in the 
exeroise of the extraordinary original oivil juris- 
diction and that he oould not afterwards dispute 
the jurisdiction. Reid, by Macpherson, J,, that 
the suit having been removed to the High Court, 
and all the parties being thus brought before a 
Court which would have had jurisdiction if the 
suit had been in the first instance instituted in 
it, the original want of jurisdiction was oared 
and no question as to it could any longer be 
raised. Held, by Phear , J. % that the transac- 
tion of 1859 was one purely of a gambling 
character. The law whioh forbids and makes 
void all aots contrary to publio polioy and sub- 
versive of the general interests of sooiety, iB in 
force at least within the Presidency towns. It 
was part of tho Law of England in 1726, it is 
so still, and there is nothing whatever in the oir- 
oumstanoes of this country to make it inapplic- 
able bore. The oontraot whioh the plaintiff 
impeached is vicious to a deoreo, and offends 
the law under whioh private oontraots may be 
void upon public grounds. Suoh a Law was 
introduced into Calcutta by the Charter of 13th 
George I. There is a powor inherent in every 
Court of Justioe whioh reoeives its authority 
from the state to subordinate the interests of 
private persons to those of tho publio, and to 
take oare, whore the two are in oonfliot, that 
the latter should prevail. Held, on appeal, by 
Macpherson, J., that the transaction between 
G and B was according to English Law, illegal 
as being against publio polioy and tho whole 
matter was a mere gambling speoulation and 
that the deed of the 4th April was void as 
against the revorsioners as being contrary to 
publio polioy, save so far as it operated as a 
ohargo ou an 8 anna share, for all oosts and 
advances, etc., properly paid, with interest* 
Held by Peacock , C.J., and Macpherson, J» 
that the oase having been transferred from the 
Hooghly Court, tho High Court must apply the 
same law and equity whioh ought to have been 
applied if the suit had been tried in the Court 
at Hooghly. Per Macpherson, J - .— The law 
applicable to the oase if tried in the Court of 
Hooghly was preoisely the same as the English 
Law applicable to it. GROSE v, AM1RTAMAYI 
DASI, 4 B.L.R. O.C. 1 = 12 W.R.O.C. 13. [F,, 

9 B.L.R. 76, 6 B.L.R. 732, 1 O.L.R* 296 ; 

4 A. 532 = 9 A.W N. 133, 8 B.H.O. 0.0. 1, 7 
M.n.O. 128, 17 W.R. 238, 2 0. 238, 60 P.R. 
1884, 11 A. 67, 93 P.L.R. 1907, F*B. = 45 P. 
W.R, 1907 = 61 P.R. 1907 J Expl., 7 M.H.O. 
12S ; D. t 22 W.R. 635.] 

(13) — Agrceynent between Mahomedan Mukh • 
tear and of Hindu family for pro- 

secuting—SuiU — An agreement under whioh a ; 
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Mahomedan mookhtear advances money to 
oarry on a suit by members of a Hindoo family 
to set aside alienations, on the understanding 
that he will be entitled to a share of the 
property recovered savours of ohampertv, and 
a suit involving such interference cannot be 
countenanced. 8HEIKH Abed HOSSEIN v. 
Lalla Ham Sarun, 23 W.R. 427 = 18 B L R. 
516, Note. 

(13- a) — Champertous transactions when valid, 

—A contraot by which a party in consideration 
of supplying funds to enable another to prose- 
oute a bona fide olaim was to participate in 
the fruits of the suit is not void. But one dis- 
closing conditions falling within the definition 
of champerty as laid down in ( Fisher v. 
Kamala Naiker), 8 M.J.A. 186 is illegal. GHO- 
lam Mahomed v. Walidad, 70 P R. 1870. 

(14 )— Apparently champertous agreement held 

not to be so— ‘Maintenance- -Public policy —Par- 

ties to suits,— -One M H., being apprehensive 
that (in oonsequenco of an action of trespass in 
the 8upreme Court which M. R. and A. R. had 
brought against P P.) he was in danger of being 
deprived of a piece of land of whioh he was 
then possessed, entered into an agreement with 
K, N,, that he, K. N, should conduct the 
pending case at his own cost and neoessary 
expenses and that after M. H, should have 
proved that the piece of land was hi 3 sole pro- 
perty, K.N. and M.H. should ereot a building 
on it at their joint expense, and that the rents 
and profits of suoh building should be enjoyed 
by K.N. und M. H. jointly during the life-time 
of M. H., after whose death the property, with 
the building, was to be the sole and absolute 
property ol K. M. Held that the above agree- 
ment (when considered in connection with its 
surrounding oiroumstanoes) did not favour of 
maintenance or ohamperty, nor was it void as 
being against publio polioy. The question as 
to how far the English law relating to main- 
tenance and ohamperty is applicable to Hindus 
in the presidency towns considered. Qvcere.— 
whether that law was ever applicabie to oases 
where pecuniary assistance is afforded to defend- 
ants. Where K. N., olaiming under the above 
agreement, sued to reoover the property com- 
prised in it from the mortgagee of the adminis- 
trator of M. H, who was in possession of the 
property, it was held that the representatives 
of the mortgagor were not necessary parties to 
the suit. DAMODHAR Madhavji v. KaHAN- 
DAS Narandas, 8 B.H.C, O.C. 1. [R., 2 C. 
233, P.C], 

(15) R., entered into an agreement with 
G., that if a suit, which was then about to be 
brought by G, for the recovery of oertain lands, 
should be decided in favour of G, R. was to pay 
G., Rs. 85, and G. was to make over to R., 
half the land recovered. R was to pay G., 
Rs. 50 in certain proportions, which R was to 
lose if the suit was not decided in favour of G. 

G recovered the land, and R. then sued him 
upon the above agreement. No issue was 


taken in the Court of first instance on the ques- 
tion whether the agreement was void for oham- 
perty. An issue was raised on this question 
by the appellate Court, and (no evidence being 
taken) was decided in favour of the defendant. 
Held in speoial appeal that, as it was not mani- 
festly apparent on the face of the proceedings 
that the agreement was against morality or 
publio polioy, the appellate Court ought not to 
have held it void. Semble, that the above 
agreement was not void on the ground of oham- 
perty ; at any rate, that it was oapable of 
explanation by a consideration of the surround- 
ing oiroumstanoes which the plaintiff should 
have had an opportunity of giving in evidenoe, 
Ramrav KBANDERAV v. Govindpandshet 
etal, 6 B.HC.A.C. 63. [R., 11 A. 128, 2 

v. vi xz«7 J i 

(16) — Purchase of suit. —Every purohase of 
a suit is not champerty. Jug MOHUN Lall 
v. Mussamut Buddun Koer, 9 W.R. 243. 


[in—iransjer of property— Champerty 
Tbe Courts will not interfere when a transfer 
is completed at once, e.g., where a party buys 
a certain share of a litigant's risk, and stands 
or falls by his purchase, having only the right 
to recover his share from the party suing if the 
latter wins his case; and having no claims at 
all if the Courts decide against him, PUN* 
CHANUN MUZOOMDAR v. DOORGA NATH 
Roy, W.R. 1864, 300. [R., 11 A. 128.1 


(18 )- Law-proceedings — Bond-Suit on.— 

Held, that a suit will lie on a bond execut- 
ed foi the purpose of securing money whioh is 
to be expended in oarrviDg on oertain law- 
prcceedings. Nobeen CHUNDER Ghose v. 
Ramgogernath GOPE, W,R. 1864,63 [R. t 
11 A. 128] 


(19) Parties to suit — Champertous agree- 
ment, A person, who has no real interest in 
a suit, ought not to be allowed to join in it to 
defray the costs of the suit from beginning to 
end, in consideration, of sharing the profits of 
the litigation. HAZARI LAL v. JADAUN SINGH, 
5 A. 76 = A.W,N. 1882, 180. 






gation Reasonable compensation lor work done 
and expenses propn-ly incurred.— The English 
Law of Champerty is not in force in India. 
Agreements to share the subject of litigation 
if reoovered, in consideration of supplying funds 
to oarry it on, are not in themselves opposed to 
publio policy. But, if they are extortionate 
and unconscionable, effeot should not be given 
to them. Reasonable compensation, under the 
claim for general relief for work done and ex- 
penses properly incurred, would be awarded. 

kagunath v. Nilkanth, 20 C. 843, P.C. = 20 

•f- 112 - [Cited, 79 P.R. 1894; R., 24 O. 

2 0 349 ’ 20 p -D.R. 1906 = 26 P.R. 

1906.29 A. 303 = A.W.N. 1907, 55 = 4 AL.J, 
22 J F., 35 O. 420, P.C =35 I.A. 48 = 12 C. 
W.N. 393 = 7 C.L.J, 335 = 5 A.L.J. 184=10 
Bom. L.R. 230 = 18 M.L.J. 100 = 3 M.L.T 
344 = 14 Bur. L R. 49.1 
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(21 ) — Agreement of champertous nature tin- 
valid. — Ad agreement by which a stranger to a 
suit already oommenoed agrees to maintain it 
and whioh provides that ho should have the 
whole of the thing in dispute and something 
more, in the event of the suooessof the suit and 
that he should be the master of the litigation 
by oompelling it to be oarried on by an attorney 
determined by him, is void as it is distinctly 
forbidden and mdiotable by the Common Law 
and the 8tatue Law of England, and as it is 
opposed to public policy, MULLA JAFFARJI 
TYEB ALI SA1B v. Yacali Kadar Bl, 7 M H. 
C. 128. [Appr., 20 W,R. 416 ; ft., 22 W.R. 
535, 2 C. 233, P.O.] 

(22 ) — Contract— Champerty— Maintenance — 

— Applicability of English Law to natives of 
India — Principles of public policy and adminis- 
tration of justice applicable , — The rules of 
English Law relating to “ohamperty” and 
“maintenance” have do application to natives 
of India. In considering and deciding upon 
objections to the oivil oontraots of natives of 
India on the ground of maintenance or obam* 
perty the general principles as regards publio 
polioy and the administration of justice must 
be looked to. To constitute maintenance, 
there should appear tho instigation of improper 
litigation with a bad purpose or motive, con- 
trary to publio polioy and justioe. Champerty 
iH a speoies of maintenance and of the same 
character, but with the additional feature of a 
condition or bargain providing for a partici- 
pation in the subjeoi-matter of a suit. PlTCHA 
KUTTI CHETTI V. KAMALA NaYAKKAN, 1 M. 

H.C. 158. [ft., 8 B.H.O. 0.0. 1, 2 C. 233, 

P.C.] 

(23) — Suit for account and redemption of mort- 
gage, whether maintainable by assignee of equity 
of redemption— Assignment of such equity t not 
bad as champertous.— Plaintiff sued to redeem 
two mortgages as assiguee of the equity of 
redemption, to whioh the defendant pleaded 
among other things, that the assignment to 
the plaintiff was ohampertoua. Tae Subordi- 
nate Judge found that the assignment to the 
plaintiff was a gambling transaolion entered 
into with the object of gaining the spoils of an 
unrighteous litigation and was therefore null 
and void as opposed to publio polioy. There 
was however, nothing in the evidenoe in the 
oase to show that the plaintiff entered into the 
arrangement with his assignor with any other 
motive than to avail himself of a defeot in 
defendant’s title and to redeem the mortgaged 
property in the hope of deriving profit, The 
equity of redemption in the mortgagor is an 
interest in the land, whioh it is open to any 
one to purchase, however speculative the 
transaction might be under the oiroumstanoes 
of a particular oase Consequently, though the 
assignment of suoh equity in this oase might 
pot be a praiseworthy one in foro conscienticc, 
it was not suoh as the Court oould regard as a 
transanotion opposed to publio polioy having 
been entered into with the objeot of gaining the 
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spoils of an unrighteous litigation. GOPAL 
ramaohandra v. Gangaram ANANDISHET, 
14 B. 72. [F., 18 M. 374 ; Appr 6 0.0. 805 i 

ft., 22 M. 310 = 9 M.L.J, 17, 2 N.L.R. 17, 
26P.R. 1906 = 20 P.L.R, 1906, 1 B.L.R. 60 : 
D„ 9 Bom L.R. 462.] 

(24) — Sale for inadequate consideration— • 

Suit by purchaser for possession— Speculative 
suit— Maintainability. — Buit to reoover posses- 
sion of property purohasod by plaintiff. The 
sale was for an inadequate amount and for 
the purpose of a speculative suit against per- 
sons olaiming adversely to the plaintiff’s 
vendor. Held that the olaim waB not oham- 
pertous, the elements required to bring the 
oontraot of sale within the rulings relating 
to ohampertous transactions being wanting. 
It was not a oase in whioh the plaintiff had 
acquired an improper interest in the unrighte- 
ous litigation of other people, Dor was there 
aDy other oircumstanoe making it oham- 
pertous. It might be a speculative suit, but 
that did not make it ohampertous. BlVA 
Ramayya v. Ellamma, 22 M. 810 = 9 M.L.J, 
17. (ft., 26 P.R. 1906 = 20 P.L.R. 1906, 2 N, 

L.R. 17.] 

(25) — Contract Act , s. 253— Speculative sale. 

— A speculative sale is not bad on the ground 
of being against publio polioy. RAMANUJA 
AYYANGAR v. Narayana AYYANGAR, 18 M, 
374. [ft., 2 N.L.R. 17.] 

(26) — Contract Act (IX of 1872), s. 23- 
Champerty— Unconscionable bargain — English 
law of champerty and maintenance— Applica- 
bility to India— Public policy. — A oontraot to 
pay, in the event of suooess, a large sum of 
money (Rs. 25,000) in oonsideration of the 
obligee’s financing a litigation, was held under 
the oiroumstanoe of the partioular oase, to 
be hard and unconsoionable and opposed to 
publio polioy, and a deoree only for tho sum 
actually advanced (Rs. 8,700) was given. [F., 
11 A. 128 ; ft., 11 A. 118, 20 P.L.R. 1906 = 26 
P.R. 1906, 1 B.L.R. 21, 61 P.R. 1907-45 P. 
W.R. 1907 = 93 P.L.R. 1907, 115 P R. 1908.] 
The speoifio English law of maintenanoe and 
ohamperty has not been introduced into India, 
A fair agreement to supply funds to oarrj on 
a suit in oonsideration of having a share of 
the property, if reoovered, ought not to be re- 
garded as being per se opposed to publio polioy. 
But agreements of this kind ought to be oare* 
fully watohed, and when found to be extor- 
tionate and unoonsoionable, so as to be in- 
equitable against the party, or to be made 
not with the bona fide objeot of assisting a 
olaim believed to be just and of obtaining 
reasonable recompense therefor, but for the 
purpose of gambling in litigation, or of in- 
juring or oppressing others by abetting or 
enoouraging unrighteous suit bo as to be 
oontrary to publio polioy, effeot ought not to 
be given to them. CHUNNI KUAR v. HUP 
SINGH. It A. 87-A.W N. 1888. 898. (4 I.A. 
P.R. 46, 47, F .) [ft,, 2 0.0. 149, 8 0.0. 810, 
10 0.0. 173.] 
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(27) —Assignment of debufcter land in consider- 
ation of defendant ejecting by suit . at his own 
costs i Brahmins t etc . — A Hiaciu widow, together 
with the next heir, joined in assigning to 
the defendant a debutter estate, in considera- 
tion of the delendant conducting, at his own 
oosts, proceedings for the ejection of Brah- 
mins and Banias then in occupation as poojaries 
to conduot the worship of the idols ; and upon 
the condition that he should thereafter oonduot 
suoh worship, and out of the prooeeds and offer- 
ings retain three-fourths for his cwn purposes 
and for hospitality, and pay the remaining 
fourth for the maintenance of the widow and 
the heic. Held, that the assignment was valid, 
the purpose for which the lands were dedicated 
being provided for; and that, although the 
transaction amounted to champertv, that was no 
ground for treating it as invalid.' An assign- 
ment between Hindus of property the subjeot- 
matter of litigation, oa conditions wbioh con- 
stitute champerty, is not on that ground 
invalid. JADUBINDU Odhikaree v. LOKE- 
Nauth Geree, Marsh 303 = 2 Hay 160. 

(28) — -Agreement to furnUh money for litigation 
and dividi property recovered— Champerty— 
Public policy. — An agreement to furnish money 
for litigation on the terms of sharing the pro- 
perty recovered is not neoessarily void in India, 
unless aooompanied by oiroumstanoes which, 
according to the dictum of the Privy Oounoil in 
X I.A."241 lead to the oonolusion that it was 
not a “ bona fide one for the acquisition of an 
interest in the subject of the litigation, but an 
illegitimate transaction got up for the purpose 
merely of spoil, or of litigation, disturbing the 
peaoe of families, and carried on from a corrupt 
and improper motive.” TARACHAND v. SUE 
LAD, 12 B. 559. 

. (29)— Agreement to purchas equity of redemp- 
tion pending litigation-- Application by purchaser 
to be added as defendant — Right of purchaser to 
be made party under s. 32, Civ. Pro. Code.— In 
execution of the deoree obtained by the plaintiff 
Aina previous suit, a certain house was attached 
by him, D-l and D 2 the first and seoond defend- 
ants in this suit having then preferred a claim 
to the house, the attachment was raised, and 
the plaintiff brought the present suit to estab- 
lish his right to attaoh the house in execution. 
D-l and D-2 alleged in defence that the prior 
deoree had been fraudulently obtained by the 
plaintiff. Some months before the present suit 
was filed. D-l had mortgaged the house in ques- 
tion to the present applicant H who made a 
further advance to D-l on the same seourity a 
few weeks after the institution of the 6uit, and 
also entered into an agreement with D-l to 
purohase the property, the sale to be completed 
on and immediately after the deoision of the 
present suit. By the agreement, D-l undertook 
to defend the present suit by A, and it was ar- 
ranged that, if the suit should result in A being 
allowed to exeoute his deoree against the house, 

“ the said H shall be at liberty to oanoel the 
oontract of purohase.” D-l however, subsequ- 
ently intimated to Q his intention to withdraw 
from the defenoe, and thereon H applied for 
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Champerty— continued. 

and obtained a rule against A, D-l and D-2 to 
show oause why he should not be made a party 
defendant to the suit. The application was op. 
posed on the ground that the agreement was 
ohampertous, but it was held that it was not of 
suoh a nature but amounted to an absolute 
ealo to H of the equity of redemption in D-l 
subjeot to a power conferred on the purchaser 
to annul or oanoel the sale in a oertain event, 
and H had acquired such an interest in the 
property that the Court would exeroise its dis- 
cretion properly only by holding him to be en- 
tuled to be made a party to the suit under ss. 32 
aDd 372 of the Civ. Pro. Code (XIV of 1882). 
AHMEDBHOY HUBIBHOY v. VULEEEBHOY 
CASSUMBHOY, 8 B. 323. [. F ., 13 C. 90.] 

(30 )— Agreement to supvly funds to suitor and 
share property m litigation— Not opposed to 
public volicy unless extortionate and uncons- 
cionable.— Agreements to share the subjects of 
litigation, if recovered, in consideration of 
supplying funds to oarry it on, are not in them- 
selfes opposed to public policy ; but, if they 
are extortionate and uuconsoionable, effect 

ooS U ^v DO T b0g,Vea fco them> (4I-A. 23 = 2 C. 
Jd3, P.) It was found in this case that the 

consideration for the transfer was considerably 
^, 9 f 9 h tha ^K he / rU0 , VaIue 0f the P r °P ert 7 dealt 

with, The transferor, who succeeded in the 

litigation with the aid of the ebampertor, de- 
clined to give him either the property oonveyed 
or damages euffioient to cover the oosts of the 
litigation. The High Court held that the 
ohampertor was eutitled to a deoree for the 
amount of money actually advanoed with in- 
terest thereon, but not to the reward aotually 
stipulated for, which in the circumstances 
was exoessive and unconscionable. This view 
7i^r? ffirm o d by the J udioial Committee. RAJA 

w H p 8 on?^ V ' Raja Rup SlNGH . A. 

C 52 lflq C in 2 2 r A o 127, 79 P * R> 1894 ’ 2 * 

? nq i 8 f' 20 P.L.R. 1906 = 26 P.R. 1906. 29 A. 

aV’S* n 907, 55=s4 222, 10 O.C. 

173, 1 8.L.R, 21, 2 Ind. Cas. 385.] 

(31:— And. maintenance — Public policy— 

Right of suit.— The English Laws of Cham- 
party and maintenance are not speoifioally in 
force in India. Contraots in the nature of 
champerty should be held invalid in India 
™ ly 00 { he e ro A und * their being opposed to 

fnr b a ir ,0 f‘ 4“ to SU PP ly funds 

But i < ° 19 DOfcf Per Se ' oh ampertous. 

But, if such an agreement is found to be extor- 
tionate, unconscionable and inequitable or if 

fL We ^ e mM tered - ,D i fc0 f0r impro P er objects (e.g.) 

for gambling in litigation or with the object 

of injuring third parties by enoouraging un- 
RAMr°nm?A p 8 Pn he C ° UrfcS WOUld not enfor °e 

RAmcooaiar Coondoo v. Ohunder Canto 

MOOKEKJBe, 2 C. 233, P.C, = 4 I A. 23 

I?®' 559 J F., 35 O. 420 = 7 O.L.J. 

,?; WN - 393 = 19 Bom. L.R. 230 = 5 
A.IxJ. 184 = 18 M.L.J, 100 = 3 M.L.T. 344 = 

14 Bur. L R. 49 15 A. 352 = 20 I. A. 127, P.C.; 

' i3 - l 2 ' B - 3 B. 402.9 A. 476, 11 A. 

= 8 C.W.N 408.] ‘ 225 ’ 23 M ‘ 449 ' 31 433 
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Jhamperty— continued. 

(32) — Law in Bengal.— There is no law 
against champerty or maintenance in Bengal. 
PANCHCOWREE Mahtoon v. KALEE CHURN, 

9 W.R. 490. 

(33) — Ckampertous agreement — Discretion of 

Court. — Though a Court will not enforce an 
inequitable or extortionate- agreement, it can 
award reasonable compensation for work done, 
as a merely cbampertous agreement is not void. 
DHALLU MlSSKR v. J I WAN SINGH, 79 P.R. 
1894. (20 C. 843, 15 A. 352, Cited.) 

(34) — Legal Practitioners Act, (XVIII of 
1879), ss. 13, 11 — Mukhtear and client — 
Champertous agreement — Legality of. — An ag- 
reement between a mukhtear and his olienfc for 
the supply of funds for litigation, in lieu of 
a share in the property, is illegal and the 
praotitioner will be held gulity of “grossly im- 
proper conduct in the disohargo of his profes- 
sional duties ” under s. 13 of the Legal Prac- 
titioners Aot and liable to suspension under 
s. 14 of the Aot. In re ALI MUHAMMAD 
MuKHTAB. Ill P.R. 1894. [R., it F., 69 P.R. 
1904 ; R. y 61 P.R, 1907 = 45 P.W.R. 1907 = 33 
P.L.R. 1907.] 

(35) — Unconscionable bargain— Registration, 
— In a suit for the speoifio performence of an 
agreement, under which the defondant, who 
was engaged in a suit with third parties, 
agreed to give the plaintiff one-fourth of whatever 
might be decreed to him, if iho latter supplied 
him with funds to conduot the suit, and accord- 
ing to whioh the defendant had to give land 
worth Rs. 300 in lieu of Rs. 80 spoilt by the 
plaintiff for the expenses of the suit, held that 
the agreement, not being registered, could not 
affoot land worth Rs 300 and that specific per- 
formance of the agreement could not be grant- 
ed as it was an unoonnonablo bargain. JHAN- 

du Khan v. Barkhudar, 180 P.R. 1889. 
[R. t 89 P.R. 1909.] 

The sale of a mere right to sue is bad for— 

Sec Actionable Claim, 2 N.L.R. 17. 

See assignment of Chose-in-action, 18 

W.R 438, 3 B. 402. 

Sait, dismissal of, under s. 375, Civ. Pro. 
Code — Misjoinder of parties — Maintenanoo — 
Sec Oiv. Pro. Code, 1909, s. 98, 2 O.O. 149. 

See Contract aot, 1872, s. 23, 5 C. 4, 
20 P L.R. 1906 = 26 P.R. 1906. 

And maintenance— See COSTS— SPECIAL 
CASES, 1 Ind. Jur. N.S. 282. 

Agreement to oarry on litigation, effect of 
— English and Indian law — Unoonsoionable 
agreement — See GOSSAINS, 2 Ind. Gas. 385 = 
14 C.W.N. 191. 

See Legal Practitioners — Attorney 

AND CLIENT, 1 N.W.P. 1. 

, See Parties to Suits — adding 

PARTIES TO SUITS, 3 C.W.N. 754. 

See Right of Suit— Costs, 2 C, 233, P.C, 
-4 I A. 23. 


Champerty — concluded , 

• 

Sale by person out of possession— Mis- 
statement in sale-deed as to reoeipt of considera- 
tion-money — Whether sale tainted on the 
ground of— See RIGHT OF SUIT — MISCEL- 
LANEOUS, 9 C.W.N, 477 = 8 O C. 155 = 27 A. 
271 = 32 I. A. 113 = 15 M.L.J. 197. 

Succession to proporby of Armenian Christian 
residing in Oudh at the time of annexation— 
Lex loci with reference to the English Law of 
Succession— Territorial Law of Oudh on the 
introduction of British rules — Executory trust 
— Will, construction of — Justice, equity and 
good conscience — Intention of testator — Limit- 
ation Aot, 1877, sch. ii, arts. 134, 186, 140, 
144— Sale in execution of deoree upon mortgage 
executed by holder of life-interest — Purchaser 
for value without notioe— See SUCCESSION, 6 
O.C. 305, 

Chance. 

Of hoir-apparent — Relinquishment of — 
Validity — Sc? MAHOMEDAN LAW— ALIENA- 
TION, 2 Ind. Cis. 865. 

Chandavand. 

See Custom — Punjab — Inheritance, 
101 P.R. 1879. 

Change. 

(1 )— Advance of money for saving mehalfrom 
sile—Lien on mehal. — A person who advanoes 
money to another for the purpose of saving a 
mehal of the latter from sale for arrears of rent, 
has no lien on the property for the money 
advanoed. HURRI MOHUN BaGCHI v. GlRISH 
CHUNDER BUNDOPADHYA, 1 C.L.R. 182. 
(18 W.R. 404, 22 W.R. 401, cited and held not 
applij.) 

Change of Attorney. 

Change of attorney by client, leave of' 
Court noce3sary for, under Rule 320 of the 
High Court — Non-payment of costs to previous 
attorney, ground for withholding leave— See 
Legal Practitioners— attorney and 
CLIENT, 23 M. 134. 

Change of case in appeal. 

See APPELLATE COURT— PRACTICE AND 

Procedure, 16 W.R. 32, P.C. 

Change of Law. 

See APPEAL— RIGHT OF APPEAL— EFFECT 
OF, REPEAL ON. 

See Practice and Procedure. 

(1) — Retrospective effect— Prooedure, ohange 
iu — Changes of law relating to prooedure have 
a retrospective effoot. BALAKRISHNA PAND- 
HARINATH V. BAPU YESAJI, 19 B. 201. 

Change of prooedure pendente like — Effeot— 
See Abatement of appeals, 7 M. 195. 

Effeot of — Right to costs— See COSTS — 

Miscellaneous, 5 M L.T. 287-82 M. 312 
= 4 Ind, Oas, 501. 
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Change of Law— concluded. 

E2eot of change of law— See COURT 
Pees ACT, 1870. a. 7, soh. II, Ols. 3. 4, 7 A.L. 
J. 546 = 32 A. 517 = 6 Ind. Cas. 832. 

ESeot of, of procedure— See EXECUTION 
PROCEEDINGS, 4 Ind. Cas. 492. 

See Impartible Estate, 8 C.w.N. 186 

P.C. = 3l I. A, 1 = 27 M. 131 = 6 Bom. L.R. 7. 

See Practice and Procedure, 27 M. 

131 = 31 I. A. 1=8 C.W.N. 186 = 6 Bom. L.R. 
7, P,C., 13 O.C. 152 = 6 Ind. Caa. 1015. 

Law governing suit when law ia ohanged 

pending suit— See Statutes, Construction 

OF, 1 Hay 869. 

New Aots to apply — See Statutes, 

Construction of, 6 m.l.j. 122. 

As to the mode of valuing suits for purposes 
of jurisdiction— Effect of — See VALUATION OF 

Suits, 4 M. 220. 

Channel. 

See Canal. 

Charge. 

See Mortgage. 

See Transfer of Property act, 1882 

s. 100. * 

(1) — Intention to create charge, — In equity, 
no oharge oan be oreated unless there is an 
intent to charge. OMRAO BEGUM v. The 

Secretary of State for India in Coun- 
Oil, 19 C. 584, P.C. = 19 I A. 95. 

(2) — Extinguishment.— Where the right to a 
payment (like an annuity) charged upon im- 
moveable property, devolves upou the person 
liable to make the payment or his represent- 
atives, the oharge is extinguished. RaDHEY 
Lal V, Mahesh PRASAD, 7 A, 864 = A.W N. 
1885, 275. 

(3) — Escheat, Crown taking by,— On failure 

of heirs, the Crown takes by escheat, subject to 
trusts or ohargea afleoting the estate. SONET 
KOOER v. HIMMUT BAHADOOR, 3 C. 391, P C. 
= 2 LA. 92 = 25 W.R. 339. [£., 28 B. 276, 

7 C.W.N. 810, 17 O. 826, 15 C.P.L.R. 89.] 

(4 ) — Mortgage — Chat ge -Condition against 
alienation. — Where a bond stated, that the 
obligors mortgaged the property as security for 
the loan, and that so long as tbe same remain- 
ed unpaid, the property would not be 6old or 
mortgaged to any ODe, held by the Full Bench 
( Petheram t C.J., dissenting), that the bond 
oreated a simple mortgage, and by Petheram, 
C,J. that it oreated only a charge in favour of 
the obligor on the property, for it did not give 
him, either expressly or impliedly, the right to 
sell the property himself. 8HEORATAM KUAR 
v. MAHIPAL KUAR, 7 A. 258, F.B.=A W.N. 
1885, 8. [Diss., 13 A. 28 ; R., 13 B. 90. F.B., 
14 B. 377, 20 B. 408 F.B , 12 C.P.L.R. 26.] 

(5) — Charge and simple mortgage, distinction 
between, — A oharge differs from a mortgage not 
only in form, but also in substance. A plea of 
purohase for value without notice, for instanoe, 


Char ge-continued. 

although it may be perfectly good against a 
oharge, will be wholly unavailing against a 

mortgage. KPSHAN Lal v. Ganga Ram, 18 

A. 28 — A, W.N. 1890, 216, (9 M. 218, 13 W.R. 
®* 2 » 13 B - 9 °. 5 A. 121, 6 A. 551, 8 B.H.C. 75, 
6 B. 193, 6 B. 538, 8 A. 26 R.) [R., 33 C. 985 

= 4 G L.J. 2i9, H C.W.N. 1005. P.C.= 17 
ALL.J. 444 = 4 A. L.J. 625 = 6 C.L.J. 379 = 
2 M. L. T. 333= 9 Bom. L.R. 1104= 30 M. 
426, 35 C. 837 = 7 C.L.J. 492 = 12 C.W.N. 849.) 

(6) — ' 11 Mortgage ” and “ charge Transfer of 

Property Act , 1882.-T he distinction, clearly 

draw “ , lor dr9t t ‘ mo between “mortgage” 
and oharge ” ip the Transfer of property Aot is 
absent in the Limitation Act. Gikivar SINGH 
v. Thakur Narain Singh, 14 c. 730, F.B. 

(7) I ndcfinite7ie^s— Partition-deed— Stipula- 
tion to pay, and m default, to pay twice the 

TcZJi° }} \ the pro P ertles Whether a charge 
is cAcafcj/.-in a parution-deed it was stipulat- 

It tt- \,°?f ° f t ] le Partles should discharge a 
certam debt, and, in default, it was provided 

that, if either of the parties should fail to 

observe any of the provisions of the deed, 

he party in default should pay to the 

£ arty ’ who should have sustained loss, 
wice the amount from their properties. The 
question was as to whether the words “ pay... 
the amount from their properties” oreated a 
arge. Held that the words “ properties ” 
referred to the properties mentioned in tha 
b hcQules to the deed, and consequently there 

oientlv 0 anf ,( f e ^ Q,teneeS ' The WOrd8 wero 

i P ° ° reate a charge - Obiter . — Even 
1 . general (aad “ ot 6 P Q cifio as 

“ l °“ 6, h 11 d0GS Dot that a oharge is 

not created by reason of the faot that the langu- 

ge ib general, since a distinction should be 

fimr 6 n P be nM eQ WldeneSb 0f laDgu *8 e and inde- 
hui tenets of language. Manikkam PlLLAI v 

Ca S 9 N 17 RA 2 Y o A M A r P l L L AI ' 7 M L T - 158 = 3 Ind! 

tas. 917-20 M.L.J. 407. (3 M, 3b, Doubted,) 

i J S] ~ Co ’f L2rers undertaking to pay mortgage - 
debt vi ce'itaxn propotion- Agreement to realize 
t i.c excess from the person and property ol the 

dejaulung cc sharer- Whether Ll agreeLZ 

creates a charge. -Borne property, whioh had 
previously been mortgaged devolved upon 
oertam persona by inheritance. They agreed 
to divide the property amongst themselves 

to d t h ® m0£tgage debt proportionately 
to their shares. The agreement contained a 
stipulation that "if for any reason, any 

00 3 h a 'rer" ih T ra L fal19 t0 Pay the debt ’ ‘ben the 
-sharer, who has to pay any amount of the 

eet'thfi eXOeS r S h ' S Share sha11 be entitled to 

of \h^ a f the pereon and the Property 

of the defaulting oo-shater.” H-ld, that the 

charge ^u do o' ^ a8ce6ment did not Create any 
CO Shared he pc °P 6rt y of any of the 
olhn h r ™ \ re£pei; t Of any sum paid by any 
i exCeG3 o£ hia rateable share 

onnlH de ^ fc * T be oo-sbarer paying in exoess 
, owevor, recover such excess from the 
e suiting co sharer by the proper prooess of 

Iaw ; JH S ? EN Lal v - Bhawah K.uar, 8 Ind. 

tas. 864. (14 A. 162, F.) 
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‘ harge— continued. 

(9) — On lands — Land revalue— Payment by 
Khatedar. — An unsolicited expenditure in res- 
pect of the property of another, even if made 
for the purpose of its preservation, gives no lieu, 
over the property, outside maritime law. 
Hence, a payment of land revenue by a person 
of property belonging to another but inoluded 
in his khata , does not orcate any oharge over 
the property. SHIVRAO v. PUNDLIK, 4 Bom. 

L.R. 90 = 26 B. 437. r D iss . , 26 M. 686. F.B., 

A.W.N. 1904, 74 ; R 26 A. 407, P.B.; D , 26 

A. 407, F.B.] 

(10) — Suit for arrears of assessment does not 
give. — An inamdar suing for arrears of assess- 
ment is not entitled to a oharge on thelands of, 
but only to a money-decree against the occu- 
pants ; hence, no personal decree oau be passed 
against an oooupaot in respect of assessment for 
the years previous lo hiscommg on the holding. 
VINAYAK v. LAKSBMAN, 3 Bom. L R. 700 = 28 

B. 92. [F., 6 Bom. L.R. 423.] 

(11) — Where the Crown takes by esoheat, the 
estate is subject to the same trusts and oharges 
as previously affooted it. THE COLLECTOR OF 
MASULIPATAM V. Cavaly Venoata Narain- 
APPA, 2 W.R. 59. P.C. =8 M 1 A. 500, 

(12) — Charge — Payment of Government 
revenue by lambardar a charge on the property 
in the hands of a subsiquent purchaser— Notice 
to purchaser of such payment — Lambardar and 
co-sharer.— The heirs of a lambardar who had 
paid the Government revenue on behalf of 
oertain land, oannot, whon seeking to recover 
the same as a ohargo on the property in the 
hands of subsequent vendeos, suooeed without 
proving as against those vendees notice that 
the Government revenue had been by the 
lambardar, as alleged, on behalf of the land 
purohased by them. KHUSHHAL CHAND v. 
Nizam Un nissa, A.W.N. 1891, 9. (8 a. 384, 
R. ; 11 M I.A. 254, D.) 

Under a. 65 of Bengal Tenanoy Aot, whether 
one within s. 100, Transfer of Property Aot — 
See BEN- ACT VIII OF 1885, e. 65. 4 O.L J. 219 
= 33 C. 986. 

Effeot of paymotit of whole arrears by one 
co-sharer — Lion on — in favour of suoh oo-sharor 
—Transfer of Property Aot, IV of 1882 — Sec U. 
P. ACT XIX OF 1873, 14 A.273, F.B. = A.W N. 
1892, 117. 

Upon property — See AGREEMENT, L.B.R. 
1893-1900, 340. 

Property burdened with a, for oharity — Alien- 
ability— Sec Charitable Trust, 7 ind. Oas. 
79 = 8 M.L.T. 224. 

Mortgage — Letting by mortgagee to mort- 
gagor — Rent in lieu of interest— Chargo — Prior 
inoumbranoe — See ClV. PRO. CODE, 1908, 

s. 73, 9 M. 57. 

A plaintiff attaohing the property of the 
defendant before judgment has no — on the pro- 
perty attaohed, so as to have priority over other 
creditors— See ClV. PRO. CODE, 1908, O. XXI, 
rr. 10. 21, 0. 48,0. XXI, rr. 43,52, s. 73, 
O. XXXVIII, rr. 8, 11, 12, 10 C.W.N. 634 = 33 

C. 639. 


Charge— continued. 

Sale in Court-auction of property subjeot 
to — Right of purchaser, in suit by holder of 
charge, to contest the charge — See CiV. PRO. 
CODE, 1908, O. XXI, rr. 58, 63, 1 N.L.R. 150. 

Sum recoverable by Government a9 stamp 
feos, first charge on prooeeds of sale— See ClV. 

Pro. Code, 1908, O. XXXIII, r. 10, 26 M. 
733, 12 M.L.J. 405. 

And mortgage, difference between — See 
Compromise— General, 7 C.L.J. 492=12 

C.W.N, 849 = 35 C. 837. 

See Contract act, 1972, s. 29, 1 A. 276. 

One co-sharer making payment of Govern- 
ment revenue for another — See CO-SHARERS— 
General, A.W.N. 1986, 269. 

Payment of arrears of revenue by one of 
the oo-sharers — Effeot — Charge on ehare of 
other oo-eharers — Equity — See CO-BHAREB8— 
General, 14 C. 809, F.B. 

Payment of Government revenue by oo- 
sharer for another to save sale of estate— Charge 
on suoh share — See CO-SHARERS — GENERAL, 

9 0. 377. 

See Co sharers— General, 22 0. 800. 

Decree— Construction— Charge or mortgage 

—See Decree— Decree, construction 

OF, 8 A.L.J. 418. 

See DEED— ATTESTATION OF DEEDS, 1 0. 

W.N. 81. 

Hypothecation of immoveable property — 
Mortgage or charge— See DEED — CONSTRUC- 
TION OF DEEDS, 9 Ind. Cas. 828. 

Sale-deed, the words “ as malikana,” in a, 
when creates a heritable charge — See DEED- 
CONSTRUCTION OF DEEDS, 9 A. 691 = A.W. 
N. 1867, 121. 

Loan for expenses of an appeal — On amount to 
be realised on suooess —Persons paid from suoh 
amount deposited, right of lender agaiust — Std 

Equitable Mortgage, 16 M. 429. 

Created in favour of lender of purchase-money 
— Equitable oharge on property purchased — 

See Equitable Mortgage, 16 a! 304, P-0. 

Enforcement of oharge created by deoree, by 
application, by buiI — See EXECUTION OF 

degree— Mode of execution, 2 C.W.N. 
33. 

On lands— See EXECUTION OP DEGREES — 
Mode of execution, 3 O.L.R. 601. 

Whether maintenanoe of a Hindu widow is ® 
— on the husband’s estate — See HINDU LAW— 

Maintenance, 10 C.W.N. 1074-4 C.L.J. 476. 

Deoree for maintenanoe against undivided 
members of Hindu family— Oharge— Liability 
of property in hand of persons claiming by 
survivorship— See HINDU LAW— MAINTEN- 
ANCE, 24 M. 689. 

Right of illegitimate son to maintenanoe— 
8udras — Maintenanoe, a— on the aemindar— 
See Hindu law— Maintenance. 11 W.R. 6, 
P.O.-2 B.L.R. 16, P.0.-12 M.I.A. 203. 
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Charge — continued . 

Post diem interest olaimable under mortgage- 
bond a charge on mortgaged property— See 

Interest-Cases where Interest was 

NOT SPECIFICALLY PROVIDED FOR, 12 C.P. 

L.R, 18. 

See Interest -Special cases, 21 BLR. 
1903. 

8ubject-matter of suit to establish validity 

of— See Jurisdiction— Question of Juris- 
diction, 15 C.P. L.R. 161. 

Decree for recovery of land on payment of 
certain sum — Whether oreateo a — See LIMITA- 
TION ACT, 1908, ss. 6, 8, arts. 142, 144, 100 
P.R. 1909. 

Suit for reoovery of arrears of malikhana 
—no— claimed on land— See LIMITATION ACT, 

1908, arts. 115, 120, 132, 33 C. 998, 

Vendor’s— for unpaid purchase-monev, limit- 
ation for suit to enforoe— See LIMITATION 
ACT, 1908, arte. 132, 111, 29 M. 305. 

See Limitation act. 1908, arts. 132, 147, 
20 B. 408, P.B., 13 B. 90, F.B. 

See Limitation act, 1903, acts. 144, 148, 
A.W.N. 1885, 300. 

Dedication, under Mahomedan Law, of a 
portion of the profits of the land does not con- 
stitute a wakf of either the whole or portion of 
the land — At best it creates merely a — See 

Mahomedan Law-Waef, 2 C.L J. 166. 

Interest whether a charge on the mortgaged 

property— See Mortgage— General, lie 

P.L.R. 1909 = 3 Ind. Cas, 978 = 162 P.W.R. 

1909. 

See Mortgage— construction ofMort- 

GAGE-DEEDS, 23 P.L.R. 1900, NOTES OF 
JUDGMENT, P.L.R, 1900, 178. 

Promise not to alienate property — See MORT- 
GAGE— FORM OF MORTGAGES, 2 A. 449. 

Hypothecation-bond, terms in, taken suffi- 
cient to create— See MORTGAGE— FORM ' OF 

Mortgages, 8 a. 486=a.w.n. 1886, 216. 

Whether a mortgagor redeeming a mortgage 
has a — on the interests of the other co-mort- 
gagors for the amount payable by the latter— 

See Mortgage— redemption, 10 C.W.N. 

626, P.C. = 3 A.L.J, 360 = 3 C.L.-J. 481 = 1 M.L. 
T. 143 = 8 Bom. L R. 397 = 16 M.L.J, 269 = 28 
A. 482. 

Necessity for payment of further — before 
redemption — See MORTGAGE — REDEMPTION. 

8 O.C. 227. 

Merger of— See MORTGAGE— REDEMPTION, 

1 O.L J. 531. 

Merger of — Charge when kept alive — See 
MORTGAGE— MISCELLANEOUS,' 2 C.L. J. 202. 

Portion of sum raised used for legal necessity 
— Rights of alienee — See PARTIES TO SUITS — 

General, 4 3. L.R. a.c. 118 = 12 W.R. 478. 

Suit for redemption converted into one for , 
recovery of property on payment of a — See 
PLEADINGS, 10 O.C. 17. 

C, IX— 55 


Charge— continued. 

Instrument creating — in nature of mort- 
gage— Necessity for registration — Admissibility 
in evidence— See REGISTRATION Act 1908 
s. 17, 20 B. 553. 

See Registration act, 1908, 9.17 i a 
274, 2 A. 96, 190 P.L.R. 1905 = 1 P.R. 1906. * 

Document oreating an equitable — Only 
Btamped with stamp required for power of 
attorney— not registered according to provi- 
sions of Registration Act — Immoveable proper- 
ty not afieoted — See REGISTRATION ACT 

1908, ss. 17, 21. 49, 7C.L.J. 149 = 12 C.W N* 
316 = 35 0.845. 

See Rent, 2 M. 234. 


See ST. 11 & 12 , Vict.. 
406 = 12 M.L.J. 282. 


C. 21, s. 23, 25 M. 


U LI 


wui^uuj, 3C ucettwng — ror main- 
tenanee— Liability of bona fide transferee for 
value without notice— See TRANSFER OF Pro- 
PERTY ACT, 18 82, ss. 39,100, A.W.N. 1906, 
165 = 3 A L. J. 551 = 28 A. 655. 

Creation of a— Agreement to exeoute a mort- 
gage-deed— See Transfer of Property 

ACT. 1882, ss. 54, 100, 28 M. 54. 

Under the Transfer of Property Aot, 1882 
distinguished from vendor’s lien in England— 

See Transfer of Property act 1882 

b. 55, 5 Bom, L.R. 838. ’ * 

Money paid by the purchaser of a part of 
the mortgaged property to pay off the prior 

mortgage— See Transfer of Property act 

1882, ss, 55 (6) (5), 82, 95, 9 O.C. 259, B. 

Mortgage invalid owiDg to want of attestation 
does not become a — See TRANSFER OF: PRO- 

69 E 7 R =3 Y 2C CT 729 882, 58, 59 ' 10 °' 9 °* WN ‘ 

Bond providing for collateral seourity without 
aotual transfer of any interest is simple mort- 
gage and not — See TRANSFER OF PROPERTY 
ACT, 1882, ss. 58, 59, 100, 9 C.W.N. 1001. 

Oral agreement in compromise — Decree 
creating a oharge on immoveable property— See 

Transfer of Property act, 1882, s. 59, 

9 Mi 103« 

8s 59, 100, Aot IV of 1882— No oharge 
oreated under s. 100, if instrument invalid as 
mortgage for want of attestation- See TRANS- 

31 E ?I °3 F 37 PROPERTY ACT ’ 1882 ’ S3 ‘ 59 ’ 100 ‘ 

When a mortgage fails as suoh, the deed will 
takeeffeot as a —See TRANSFER OF PROPERTY 
ACT, 1882, ss. 59, 100, 17 M.L.J. 39. 

Deed whether mortgage or charge— Construo- 
Uon Creation of oharge on the happening of a 

00 1) d 1 1 1 0 n — See Transfer of property 

Act, 1882, s. 61, 21 M.L.J. 562. 

Decree oreating oharge for maintenance— 
Linforcement how effected — See TRANSFER OF 

Property act, 1882, ss. 67, 99, 22 c. 903. ’ 

Consent-decree ordering money to be paid 
by instalments and oreating oharge on property 
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— Property not liable to be sold in execution of 
decree — Separate suit to be brought under s. 67 
— See Transfer of Property act, 1882, 
S3. 67, 99, 100, 22 C. 869. 

See Transfer of Property act, 1882, 
s J . 6^, 100, 15 C. 492. 

Mortgagee under mortgage executed between 
d{ite of default and date of sale entitled to — 
On surplue8 sale-proceeds on sale for arrears of 
Revenue — See TRANSFER OF PROPERTY ACT, 
1882, s. 73, 3 C.L J. 52. 

Right of a purchaser of a portion of a pro* 
perty subjeot to a oharge to have the charge 
satisfied out of the other portion of the property 

—See Transfer of Property act, 1882, 

ss. 82, 56, 2 A.L.J, 698. 

Right of a co-mortgagor who was paid off 
the entire mortgage-debt to a — on the mort- 
gaged property — See TRANSFER OF PROPERTY 
ACT, 1882, S3. 82, 95, 4 C.L.J. 79. 

Payment of mortgage-deoree by one of several 
representatives of a deceased mortgagor — Oharge 
—Contribution — See TRANSFER OF PROPERTY 
ACT, 1882, ss. 82, 95, 100, 9 O.W.N. 865. 

8uifc for sale on loot of mortgage of property 
subjeot to a charge for maintenance — See 
TRANSFER OF PROPERTY ACT, 1882, 0.88, 
3 A.L.J. 848 = A. W.N. 1907, 18 = 29 A. 205. 

8ale of property, the subjeot of a— Right of 
holder of oharge against his debtor — See 

Transfer of property act, 1882, a. 90, 
*2 A.L.J. 379= A. W.N. 1905, 144* 

Suit under Transfer of Property Aot, s. 67, 
compromised— Simple monoy-deoree with a 
Charge on property — Deoree-holder how to en- 
force oharge — See TRANSFER OF PTOPERTY 
ACT, 1882, a. 99, A.W.N. 1905, 189 = 2 A. L. 
J. 479-28 A. 58. 

Haqi Chaharum , whether, is a — See TRANS- 
FER of Property act, 1882, a. 100, 2 a.L. 
J. 754. 

Whether a oovenant by vendee with vendor 
to pay plaintiff certain quantity of rioe, a 

charge— See Transfer of Property act, 
1882, a. 100, 5 M.L.T, 73 = 2 Ind. Cas. 617. 

Actionable claim, transfer of — Right to 
reoover subscriptions, assignment of right of 
holder Of a— See Transfer OF PROPERTY 
ACT, 1882, s. 134, 7 M.L.T. 126 = 6 Ind. Oas. 
834. 

Suit for recovery of property subjeot to— See 
VALUATION OF SUIT, 1C O.G, 42. 

Valuation for jurisdiction — Subjcot-mattor of 
suit to establish — Upon property — See VALUA- 
TION OF SUIT, 4 M. 339. 

Oharlramna Holdings. 

Pasture lands— Chari ramna Jioldings — 
Tenancy if permanent— Occupancy-right, acqui- 
sition of , in— Using land lor purposes of 
cultivation , if waste— Remedy of landlord— For- 
feiture— Landlord and Tenant Act (X of 1859), 


Chariramoa Holdings— concluded. 

s. 6— Bengal Tenancy Act (VIII of 1885), s. 5 
(2) — Notice— Service— Transfer of Property Act 
{IV of 1882) ss. 106, 108 (o) 111 (g).— The 
question being whether certain holdings situated 
in the tract known as chaiiramna or pasture 
lands in Mouzah Basantpur in Zillah Purnea 
were permanent tenancies, it was proved that 
salee by private treaty and by auction through 
Court of such holdings were frequent, that oases 
of ejectment were uncommon, that suoh hold- 
ings frequently passed to the heirs of the 
deceased tenants and that mutation of names 
in the zemindar’s sherista had been frequently 
allowed sometimes on payment of naearana 
and sometimes without : Held that the proper 
inference to be drawn from the oiroumstances 
was that the tenants had a permanent right in 
the holdings and were uot liable to ejeotment 
on notice. Per Doss , J. — That, assuming that 
the lands were settled with the tenants only 
for the purpose of grazing oattle, the tenants 
had acquired a right of ocoupanoy in the lands, 
before the Bengal Tenancy Aot oame into force) 
under s. 6 of Aot X of 1859. (11 W.R. 231, F. % 
That it was not reasonable to hold that, at the 
inception of tenancies, it was intended by the 
parties that the lands were Dover to be UBed 
for cultivation, and the tenants were raiyats 
within the meaning of s. 5, sub s. (2) of the 
Bengal Tenancy Act. Per Richardson , J.— 
The tenants had failed to prove that the lands 
were left for purposes of cultivation, or that 
they had acquired occupancy — right therein. 
That, by using lands, intended for grazing, for 
purposes of cultivation, the tenants did not 
incur forfeiture. SHEIK LATIFAB RAHAMaN 

V'. A.H. Forbes, 14 C W.N. 872-5 Ind. Cal. 
788. 

Charitable Bequest. 

Sec Hindu law— religious Endow- 
ment. 

See Mahomedan Law— Wakf. 

See Religious Endowment. 

(1) — Mixing up with other bequests.— Where 
oharitable purposes are mixed up with other 
purposes of a shadowy and indefinite nature 
that the Court cannot execute them, suoh as 
‘ oharitable or benevolent * 4 or oharitable or 
philanthropic* or ‘oharitable or pious* purposes 
or where the desoriptiou includes purposes 
whioh may or may not be oharitable and a 
discretion is vested in the trustees, the whole 
gift fails for uncertainty. TRIKUMDAS v. HAH! 

das, 9 Bora. L R. 568=81 B 583. [5„ IQ C. 
L.J. 355, F.B., 14 C.W.N. 18, F.B.] 

(2) — Anna-ohhatra— Bequest.— A bequest by a 
Hindu for the maintenance of an anna-chhatra 
is not void as being too vague. ADVOCATE- 

General v. T. J. Strangman, 6 Bom. L.R. 

56. 

(3) — Dhararn, begwesf to. — A devioe or bequest 
for dharam is void, because the objeota whioh 

i oan be considered to be meant by that word are 
too vaguo and uncertain for the administration 
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Charitable Bequest —continued. 

of them to be under any control. RANCHOR- 

DAS v. Parvaaibaj, 1 Bom. L R. 607 = 23 B 
723 = 26 I. A. 71 = 3 C W.N. 621. [F., 23 A. 448. 
2 Bom. L.R. 106. 12 M.L J. 197. 25 A. 435. 30 

236 : Rel " 10C -L.J. 355, F.B. 

It 18, F,B ’ : D > 29 197 : Exri-x 

17 M.L. J. 379; R.. 3 Bora. L.R. 902, 6 Bora. 
L.R. 78, 8 C.W N. 653. 3 1 C. 895. 24 B. 504. 
4 Bom. L.R, 893, 25 M. 507, 31 C. 166. 8 O. 
W.N. 273. 5 A.L J. 23 = 30 A. 111 = A.W.N. 
1908, 34, 6 C.L.J. 490.] 

(4) Uncertainty — Void bequest. — A bequest 
for some one or more charitable, educational 
or other philanthropic institution or institu- 
tions is void fcr uncertainty. CHADUNBAI v. 
Dady, 3 Bom. L.R. 902 = 26 B. 632. 

(5) —Suit for administration of will— 
Olidh East India Comp my— A testator de- 
vised considerable property, both real and 
personal, for charitable purpose^, amongst 
which he directed certain sums to be set apart 
for the liberation of persons imprisoned for 
debt, and lor the endowment and establish- 
ment of a College at Lucknow, in the domi- 
nions of the King of Oudb. A suit having 
bean instituted in the 8upreme Court of 
Caloutta, to administer the will, the Court 
directed an inquiry whether the College could 
be established, and the bequest for the libera- 
tion of prisoners oarried into efieot, with 
reference to the testator’s intention and the 
sanction of the Government at Lucknow. Oa 
the subject of the bequest for the liberatton of 
prisoners, the Master found in the negative, 

and reported that, with respeot to the establish- 
ment of the College, there was not sufficient 
evidenoe to enable him to state whether it 
oould^ be established with reference to the tes- 
tator’s intention and the sanction of the Luck- 
now Government, but. as no further evidence 
was likely to be obtained, he appended the 
correspondence with the British Resident at 
Lucknow, by which it appeared that, though 
the King of Oudh did not object to the esta- 
blishment of the College, he held out no ex- 
pectation that be would afford it his countenance 
or support. The report having been confirmed, J 
and a decree made thereon, the Supreme Court, 
on' a re-hearing of the cause, directed an in- 
quiry whether the Governor-General in Council 
had the means of giving effect to the bequest 
to the College at Luokncw, and whether he 
was willing to reoeive the funds bequeathed for 
that purpose : the Master found that the 
Governor-General was willing to reoeive the 
funds, but did Dot state whether he had the 
means of giving effect to the bequest; the 
Court, however, thereupon decreed the pay- 
ment of the funds to the Governor-General, or 
euoh person as he should appoint. Upon ap- 
peal to the King in Counoil. held, by the Judi- 
cial Committee, that,, though the reference to 
the Master on the re-hearing, after the con- 
firmation of his previous report, was informal, 
and if. objected to at the time, would have 
been fata), yet, as no objection had been taken, 
and the Master had not satisfied the whole of I 
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the inquiry by stating whether the Governor- 
General had the means of carrying the testator’s 
intention into efieot, that part of the decree 
affirmmg the Master’s report, and directing 
the payment of the funa to the Governor 

S’rTt ’ b6 “ setved - and the case sent 
htf™ f aoertam u that 'act; Their Lordships 
being of °p, mon that, under the existing roll 
t ons between the East India Company and 
‘/‘j 18 “fOndh. an arrangement might be 
made for the appointment of a trustee to carry 
the Lucknow bequest into efieot, under the 
direotion, and subjeot to tbe jurisdiction, of 

th m^ p = me Court - The Mayor of Lyons 
v. The East India Company, i M.I.A. 173 . 

oy ^~)uri^~r ailU ? r?’ Sift-Doctrine of 
oypres Jurisdiction of Court , when arises— 

Power of appellate Court, interference with 

scheme-Duly of Court constructing sZ Z - 

The principle of the doctrine of cymes 4 rel a 

r ‘0 charities, is that the Corn t^a“ S oha' 

rity in the abstract as the substanoa of the gift 
and the particular disposition as the mode so 
that, in the eye of the Court, the gift notwiVft 
standing the particular disposition may no be 
capable of exeoution, subsists as a leg a0 v 
which never fails and cannot lapse. It can-m’ 
ba la, d down as a general principle' that $h£ 
cypres dootrine is invariably displaced roh 
tue residuary bequest is to Sh«i ? Theliri? 
diction ol the Court to aot on the cppreVdoct 
6 at,ses “Pon the failure of a speoffic eharit 
able bequest, whether the residue be given to 

the wfn° r UDl698 Upon the extraction of 

I-* ?. tTr r,„ be implied «■»*«* 

oequesc, it it fails, should go to the residua 

M 3 !, 0118 #! oharltles tbore is nothing analogous 
to benefit of survivorship. An appllfate IW 

will be reluotant to interfere with a cunre, 
scheme formulated by a lower Court unless tt 
b9 plainly wrong. The Court, while halino 
regard to the other objects of the testator’s 
bounty m oonstruoting a scheme oughTtn 
g've ns primary consideration to’the B gift 
wh.oh has failed, and to a search lor ^e ’ 
ak '“ t0 >t- the Mayor of Lyons v thf 

28 W i E so 11 0F BENGAL ' 1 C 303 = 

t! R W l R 203.T 3 , A 32 C * > 32B ^.9Bom 

N S 653 HlNDO L4W - WI “’ 3i 895 = 8 C.W. 

Agfa 7 rai f ° f M " ulud Sheriff and 

against the cal n/'pe^petni?.^-^ 

MEDAN Law— Cdtchi Memons, f Bom ,L H r: 

C.L C R.Y66 r ‘~ CONSTRDCTION ' 4 C ’ 443 = 1 

To poor relations — Uncertainty — See WILD- 
MISCELLANEOUS, 31 C. 166 = 8 C.W.IL 273, 


Charitable Endowment. 


suit relating to oharity under, interest neoes- 

O. I. r. M S To GIV ' PR0 ' CODEl 1908 
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Charitable Endowment— concluded* 

Trustee’s competence to grant permanent 
tenure — Power of CoUeotor under Reg. VII of 
1817— See RELIGIOUS ENDOWMENT, 27 M. 
291, P 0. =8 C.W.N, 545— 31 I. A. 83 = 14 M. 
L J. 200. 

Charitable Funds. 

See advocate. General, 4 M.I.A. 109. 
Charitable Gifts. 

Hospitals, gifts to — Corporate bodice — See 
Succession act, 1865, ss. 90, 105, 6 C.W.N. 
321. 

Charitable Institution. 

Subscription to— Suit— See RIGHT OF SUIT 

—Miscellaneous, io C.L.R. 197. 

Charitable Trusts. 

(I )— Practice — Decree, setting aside of— 
Notice of motion — Jurisdiction— Public charit- 
able bequests— Distribution of tramdis and 
fcras among members of the testator's caste 
and to Sarasvat Brahmins— Doc time of oypre9. 
— When a decree, enher preliminary or final, 
is once passed the Judge passing it has no 
power to vary or alter it on an application 
made to him based merely on a notice of 
motion. A Lohana testator by his will gave 
a bequest of Rs. 7,500 for distribution of 
tramdis (brass pots) to the members of his 
oaste and S3raswat Brahmins in Bombay ; 
and he made another bequest to present tras (a 
kind of copper poti and sugar candy among the 
members of his oaste and Sarasvat Brahmins in 
1440 villages in Cutch. The Advooate General, 
as the relation of the plaintiffs, sued to have it 
deolarcd that it was not praotioablo to oarry out 
those bequests, aud to ask the Court to apply 
them cypres to some other and more useful 
oharity i—Beld, that the bequests in question 
were valid public oharitable bequests, and were 
capable of being carried out. Iu oases of 
oharitable bequests, the Court has no right to 
set aside the wishes of the testator and sub- 
situtc another oharity in the place of one 
direoted to be established by him, simply be- 
cause the one might not be so useful as some 
other that the Court might substitute. THE 
ADVOCATE-GENERAL OF BOMBAY v. FAR- 
DOONJI ARDESHAR CURSET.1I FARDOONJI, 

13 Bom. L.R. 332. 

[2) — Property burdened with a change for 
charity— Alienability.— Where property is not 
merely dedicated to a oharity, but burdened 
with a charge in respeot of a oharity, as where 
the founder’s family has a benefioial interest in 
the surplus iuoome. it can be alienated subjeot 
to the charge. MUTHU NaDaN v. 8HUNMOO 
GATHA PILLAI, 7 Ind. Cas. 79 = 8 M.L.T. 224. 

(3 ) —Q’ft for a charitable purpose— Trust for 
a definite object acted upon— Trust irrevocable. 
— A gift of money for a charitable purpose is 
not revooablo when the trust is oroated for ; 
definite objeots of bounty and aoted unon. 
BIRDAR PKRTAB 8INGH V. LEWIN, 43 P.R. 

1867, 


Charitable Trusts— concluded. 

See Religious Community, 12 B.H.G, 

323. 

Not void for vagueness — Parties — Persons 
interested not beiDg upon the record — Effect- 

See religious Endowment, 5 a.L.J, 23- 

A.W.N. 1908, 34 = 30 A. Ill, 

Charities. 

(1) — Right of Advocate-General to appear for 
the informations fer administration of ohari- 

ties. Attorney-General v. Brodie, 4 M.I, 

A. 190. 

Powers of Manager of Charitable Institution 
— Evidence and burden of proof of necessity for 
alienation— See ALIENATION, 13 O.C. 79 = 5 
Ind. Cas. 1005. 

Lands dedicated tc — , suit to set aside illegal 
sale of not governed by s. 539, Civ. Pro. Code— 
Advocate-General not necessary party — Sm 
Civ. PRO. CODE, 190S, ss. 92, 93, 8 B. 365. 

Taxation — Charity suit— Defendants’ costs 
as between attorney and client ordered to be 
paid out of charity funds— Discretion of taxing 
master to allow charges but not against’eharity 
funds— See COSTS— TAXATION OF COSTS, 

B. 801. 

Public and private— Prerogative of the Grown 

—See Mahomedan Law— Wakf, 6 Ind. 

Cas. 219 = 7 A.L.J. 761. 

Bequest for oharitable purposes — See MAHO- 
MEDAN LAW— WILL, 75 P.R 1907 = 168 P L. 
R. 1908=139 P.W.R. 1907. 

Will — Establishment of charity under — Trust 
outside jurisdiction — Settlement of eoheme— 
Duty of Court— See TRUST, 18 B. 551. 

See Trusts ACT, 1882, s. 34, 13 M. 443. 

Bequest to a— General oharitable intention 
— Death of cxeoutors — Charity not established 
— Accumulations of interest on fund — Cypres 
doctrine — See WILL— CONSTRUCTION, 36 G. 
261 = 1 Ind. Cas 944 

Charter Party. 

(1)— Contract of— Ship-owner's lien— Char • 
Urer and sub-charterer — Bill of lading issued 
to sub charterer by captain— Captain authorised 
by owner of ship to sign bill of lading— Sub- 
charterer, whether bound by charter-party— 
" Without prejudice to the charter ,” meaning of 
—Notice by shipper of charter-party, effect of, — 
Where the oaptain ol a chartered ship was, by 
the terms oi the oharter-party, authorised to 
sign bills of lading on behalf of the ship-owners, 
a bill of lading issued by the captain to a sub- 
oharterer entitled the latter to have the goods 
delivered to him on the terms of the bill of 
lading, irrespective of the charter-party, 
although he had notioe of it. (Cobin v. 
Neivberry, 1 Cl. and Fin. 1832 ; Small ▼. 
Moatcs. 9 Bing. 574, 18S3 ; Fry v. Chartered 
Mtrcantile Bank of I?idia , L.R. 1 C.P. 689 
1866; Gardner and Sons v. Trecliman , L.R. 
15 Q.B.D. 1884, F .) A stipulation in the 
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Charter Party — continued, 

oharter-parfcy that the bills of lading were to be 
signed by the oaptain “ without prejudice to the 
charter ” only meant that the rights of the ship- 
owners and the charterers against each other 
under the charter-party were to be preeevered. 
Third parties to whom the bills of lading were 
issued would not thereby be made liable to the 
conditions stipulated in th 3 charter-party. 
(Hansen v. Harrold Brothers , L.R. 1894, 1 Q. 
B. 612, R , ) Notice by a shipper of tbe charter- 
party has not the effect of incorporating into 
the bill of lading any terms whioh are inconsist- 
ent with it and which the captain was not 
bound to embody in the bill of lading, If the 
charter-party shows that the captain exceeded 
his authority in signing the bill of lading, and 
the shipper knew this, he oanuot enforce the 

terms of the bill of lading uncontrolled by the 
charter-party. If the shipper knew that there 
was a oharfcer-party and had the opportunity 
of reading it, and did not trouble himself about 
it, he might be treated as knowing the con- 
tents. Turner v. HaJi goolam Muhammad 
Arjam, 1 A.L.J. 553. P.C. =31 I. A. 222 = 28 B. 
573 = 6 Bom. L.R. 743 = 9 C.W.N. 1. 

(2)— Parties to suit. -If a master of a ship 
signs a oharter-pariy in his own name as a 
contracting party, and at the same time dis- 
closes the name of bis principal, he can sue 
upon the charter-party, but if a master signs a 
oharter-party for the owner as a contracting 
party, he oannot 6ue upon it. The owner of a 
ship residing in England can be sued in a Civil 
Court in Burma for a breach of the charter- 
party, provided the oause of action arose within 
the jurisdiction of the Court in which the suit 
is instituted. F.W. CHADWICK v NAWSEE 
Dewraj, L.B.R. 1872-1892, 658. (5 B. 581, 

7 3. 51, 5 G. 71, 5 B. 589. 5 C. 79, R ) 

(3! — Contract — Charter-party — Shipping — 
Misrepresentation as to tonnage of ship— Sub- 
stantial pari o/ contract — Condition precedent — 
Rule as to zuarrantyin contract . — Where defend- 
ants chartered a ship from the plaintiff they 
might refuse to accept her in fulfilment of the 
charter party, on the ground of misdescription 
of the ship in respect of her tonnage, and may 
treat the coutract as void by reason of the said 
misrepresentation by the plaintiff In tbis 
oaso, the defendants in Bombay chartered a 
ship Runic from the plaintiff which was de- 
scribed in the charter-party as of the measure- 
ment of about 2,700 — 2,800 tons net register. 
From the evidence, it appeared that the defend- 
ants had never seen the vessel, and that the 
parties negotiated the charter-party in question 
on tbe basis of the tonnage of the vessel being 
as stated in the oharter-party. The ship, how- 
ever, turned out to be of the registered tonnage 
of 3,045 tons, and the defendants refused to 
aooept her in fulfilment of the oharter-party. 
Held that the representation in the oharter- 
party as to the tonnage of the ship was intend- 
ed to be a substantive part of the contract 
between the parties ; that the statement in the 
oharter-party as to the tonnage was a condi- 
tion preoedent of whioh the defendants were 
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entitled to avail themselves, whether or not 
they would have suffered loss had they accept- 
ed the ship ; and that the defendants were, 
therefore, justified in repudiating the oontraot, 
With regard to the statement in a oontraot de- 
scriptive of the subject-matter of it or of some 
material inoident thereof, the true doctrine 
established by principle as well a 3 authority is, 
generally speaking, that if such desetiptive 

I statement was intended to be a substantive part 
of the contract, it is to be regarded as a warranty, 
i,e., a condition on the failure or non-perform- 
ance of whioh the other party may, if he is 
so minded, repudiate the contract in toto, and 
so be relieved from performing his part of it, 
provided it has not been partially exeouted in 
his favour. (Belin v. Burness , 3 B. and 8. 753, 

R.) The Oceanic Steam navigation Com- 
pany, LIMITED V. SOONDERDAS DHURUM- 
SEY, 15 B. 389. 

(4)— Charter-party— Mistake of fact— Mutual 
or unilateral — Rectification— Cancellation.— 
Where one of the parties to an agreement is 
under a misapprehension as to a certain date 
which data is a matter materially inducing the 
agreement, the mistake is not mutual but on 
one side only ; and oven if both parties had 
been under Buoh a mistake, cancellation and 
not rectification should be ordered by Court, the 
agreement being then void under s. 20 of the 
Contraot Aot by reason of the oommoo mistake 
as to an essential matter, i. e ., tbe data in the 
present case. Courts of equity do not reotify 
contracts, they may rectify instruments pur- 
porting to have been made in pursuanoe of the 
terms of a oontraot. But it is necessary for 
a plaintiff to show that there was an aotual 
oontraot concluded antecedent to the instru- 
ment sought to be rectified and that such 
contraot is inaoourately represented in the 
instrument. HAJI ABDUL RAHMAN ALLARA- 

khia v. The Bombay and Persia steam 
Navigation Company, 16 b, 56i, 

(5) — Char ter -party— Loading of cargo— Op- 
tion of owners Choice of port — Construction- 
Election Effect of election once made. — By a 
charter-party made with the defendants, the 
plaintiff chartered the defendant’s steamship to 
carry a full oargo of pilgrims from Jeddah to 
Calcutta. The oharter-party provided that “ the 
owners are to have tbe option of requiring the 
charterer to ship salt at Ras Rawaya or at Aden 
to fill up the lower holds of the steamer at a 
lump sum of Rs. 12,000 only, payable before 
delivery at port of discharge. 1 The ship sailed 
under the oharter-parfcy and reaohed Jedda. 
The agent there gave the charterer notioe 
calling on him “ to destine the port where you 
intended to load the salt.” The charterer paid a 
certain portion of the freight according to the 
terms of the contraot and requested that the 
ship might be sent to Aden for the salt. Soon 
afterwards the oaptain, believing that no salt 
would be found at Aden, refused to go there 
unless the balance of the freight was paid down 
in advanoe. The charterer paid the money 
under protest and brought this suit to reoover 
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Charter Party— continued* 

fhe whole sum he paid. Held that the plain- 
tiff was entitled to a deoree for the sums he 
was called upon to pay under the salt oharter. 
Held, on a careful construction of the oharter- 
party , that the option of choosing the port was 
with the plaintiff and the option, whether salt 
shall be shipped or not, was with the owners. 
Eveo assuming that* the choice, of the port was, 
by the ohartor-parfcy, with the defendants, the 
latter must be taken, under the ciroumstanoes 
of this case, to have elected to send the plaio- 
tiff to Aden ; and having so eleoted, could not 
afterwards ohange their minds and require the 
plaintiff to go to Ras Rawaya. An eleotion once 
definitely made is final, apart from all collate- 
ral considerations. < Brown v. Royal Insurance 
Company, Q8 L.J.Q.B. ‘275; Oath v. Lees , 3 H. 
and P. 553, R.) HaJI ABDUL RaBMAN ALLA- 
BAKHIA V. HASANBHOY VlSRAM, 16 B. SOI. 

(6) “ Safe port or as near thereunto as may 

safely gel always afloat "-Ship unable to enter 
port or he there wsihout previous lightening— 
Rights of parties, — a charter-party was entered 
into between the plaintiffs and the defendant, 
by whiob it was agreed, inter alia, that a stea- 
mer Ossian should lead from the charterers a 
full and complete cargo, and “ being so loaded, 
should therewith proceed direct all the way 
under steam, via Suez Canal, to a safo port in 
the Mediterranean (Spanish ports excluded), as 
ordered on signing bills of lading, or so near 
thereunto as she may eafoly get, and deliver the 
same to the said charterers of their assignees 
always afloat.” Marseilles was named at firat 
as the port of discharge, but subsequently, and 
before the cargo was oompletely loaded, the de- 
fendant was informed that the destination of 
the said vessel would not be Marseilles but 
Cette, and bills of ladings for the cargo already 
loaded were made out for Cette and were tor- 
dered to the defendant for signature. The de- 
fendant refused to sign the bills of lading 
because they were not for Marseilles, and refus- 1 
ori to sail for Cette, as the vessel’s draught of 
water when loaded was suoh that she oould not 
have enterod or lain afloat in Catfce harbour 
without discharging a portion of her cargo. 
Held that, assuming that the plaintiffs (the 
oharterers) had power to alter the destination 
of the ship from Marseilles, the port of dis- 
oharge at first named, thore was no breach of the 
oharter-party by the defendant to refuse to sail 
to Cette or to sign bills of Jading for that port 
beoau9e, it was found that in the latter port the 
vessel cannot, by reason of her draught of water, 
lie and discharge “always afloat” without being 
previously lightened. Held also that the result 
would not be otherwise even if tho oharterers 
undertook to inour all the expenses neoessary 
for lightening the vessel. W. & A. GRAHAM & 
Co. v. MERVANJI NuSSERVANJI, 5 B. 889, 

(7)— Suit by charterers for damages for refusal 
to employ Stevedores to load and unload cargo 
—Where a oharter party was a time oharter to 
oommeuoo on arrival in Caloutfca and to termi- 
nate at ope of five named ports, the oharterers 
bsing at liberty to send the ship pn any number I 


Charter Party —continued. 

of voyages in the interim, oarrying what freight 
they liked and the agents of the ship-owners 
covenanted that the steamer should b 9 provid- 
ed with a proper and sufficient orew of offi- 
cers, seamen, engineers, stokers, firemen and 
other necessary persons for working cargo with 
all despatoh,” it was held, that the parties con- 
templates only the method of unloading by the 
crew and that a suit by the oharterers for dama- 
ges for refusing to unload by stevedores would 
not lie. 800PRAM0NIAN BETTY V. HEILGEBS. 
5 C. 71 = 4 C.L.R. 377. 

(8 )— Misdescription in charter party as to 
tonnage of ship, whether renders voidable the 
contract to charter the ship— Indian Contract 
Act [IX of 1372), ss. 14, 19.— The point at issue 
in this oase was whether the defendants who had 
chartered a ship of the plaintiffs for a voyage 
were, in law, entitled to treat the contraot of 
oharter party as void, on account of the errone- 
ous statement of the plaintiffs in the charter- 
party as to the sizg and tonnage of the vessel. 
The erroneous nature of the above statement 
was established by evidence and it was of suoh a 
material kind as to have induced the defendants 
to oharter the ship, whiob otherwise they would 
not have done. The plaintiffs had made posi- 
tive assertions about the size and tonnage of 
the ship which assertions were not true and 
wjre not warranted by any information they 
had at the time. They caused the defendants 
to make a mistake as to tho size of the vessel 
whioh in this case was the quality the parties 
had principally in view. The consent of the 
defendants to the oharter-party in question hav- 
ing been caused by reason of suoh representation 
by the plaintiffs, the agreement in the oharter- 
party was held to be, by reason of the provisions 
in s. 19 of the Indian Contraot Aot (IX of 1872), 
a oontraot voidable at the option of the defend- 
ants, the party whose consent was so caused ” 
within the meaning of the seotion. THB 
OCEANIC 8TEAM NAVIGATION COMPANY, 

Limited y. soonder Das Dhurumsey, II 

B. 241. [Affirmed on appeal, 15 B. 389.] 

(9) Contract— Mercantile Law — Shipper's 

/ien on cargo for freight — Lien when lost.— By 
the general ruleol Mercantile law, the owner of 
a ship has a lien on the oargo for the freight 
earned upon the voyage, but this lien may be 
lost by an express oontraot to the oontrary in the 
oharter-party or by the waiver of the right by 
some other dooumont binding on the owner. 

Bjorok v.Tbe Madras Railway Company. 

2 H.H.C. 102, Note. 

^0) Contract — Bill of lading -Delivery of 
cargo not conditional on payment of freight- 
insolvency of charterer— Right of Captain of 
sliip lo retain cargo for freight due.— A person iu 
Loudon chartered a ship to load a oargo at 
Cardiff and unload it at Madras. By the tern* 
of the oharter-party, the freight was made 
payable in London on unloading and right 
delivery of the oargo, at the rate of 25 Sh. per 
ton on the quantity delivered. The oharter* 
party then provided as to the time and mode o t 
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Charter Party — continued, 

payment that suoh freight was to be paid one- 
third by freighter's acceptance at throe months 
from the final sailing of the vessel from her 
last port in the United Kingdom and the 
remainder by like bill at three months from 
date of delivery at freighter’s office in London, 
of the certificate of right delivery oi the cargo 
agreeably to bill of lading. It further contain- 
ed the stipulation that £ i 50 was to be advanced 
in oash at port of discharge on account of the 
freight against the captain’s draft at ninety 
days. Tho cargo was loaded and a bill of lading 
was given therefor. On the day the ship sailed 
from Cardiff, the owners drew a bill on the 
charterer at three months for £ 261. A few 
days later, the general ageuts in Louden of the 
Madras firm advanced money on account of the 
Madras firm and received as security for such 
advance the bill of lading blank-endorsed and 
sent it to the firm at Madras. Sometime after- 
wards the charterer accepted the bill for £ 261. 
The ship arrived at Madras after the charterer 
had suspended payment; and the Captain 
thereof refused to delivec tne cargo but olaimed 
to retain it for the value of the dishonoured bill 
and the balanoe of freight due. Held that tho 
clauses in the charter-party dearly snowed that 
the intention of the parties was that all freight 
was to be paid in London and that it was not 
affeoted by the insolvency of the charterer. 
The captain had no lieu on the cargo for the 
freight but was bound to deliver it to the firm 
at- Madras. ARBUTHNOT v. DaIGRE, 2 M H. 

C. 88, 

(11) — Nomination of Ship's Agents bp freight- 
ers Suit for breach of clauses of charter-party 
— “ Going , seeking ” meaning of expression . — A 
oharter-party made between the defendants (the 
owners of the Sea1orlh\ and H & Co. (the 
freighters) provided that “ the owners should 
employ at the ports of discharge the consignee 
nominated by the freighters to transact the ship 
business there inwards and outwards on the 
oustomary terms not exceeding per cent, on 
amount of freight payable inwards and 5 per 
oent, outwards, H and Co., nominated the 
plaintiffs to transaot the ship’s business in 
Bombay (a port of discharge) with the know- 
ledge and consent of the master of the Seaforth , 
if the plaintiffs accepted and acted under suoh 
nomination. The defendants refused to pay 
the plaintiffs commission on the outward freight 
of the Seaforth , on the ground that under the 
oiroumstanoes under which such freight was 
procured, the plaintiffs were not, under the 
oharter-party, ontitled to receive commission on 
it. Held that the plaintiffs were sufficiently 
within the consideration of the charter-party to 
maintain a suit for the breach of such olauses 
of it as were inserted for their benefit. Mean- 
ing of the mercantile expression of a ship 
“going, seeking” disoussed. BLACKWELL & 
CO v. JONES & CO., 7 B.H C.O C. 144. [R„ 

6 Bom. L.R. 421.] 

(12) — Charter-party— Freight— Bill of lading 
— Short delivery— Letter of guarantee. — Held 
on the terms of the oharter-party, in this oase, 


Charter Party —concluded. 

that the owner of the vessel had a right to keep 
possession of the cargo untiJl the freight was 
paid ; and as the bills of lading referred to the 
terms of the charter-party, that he had the 
same right against the holders c l the bills ; and 
also that the master’s allowing a portion of the 
oargo tc be delivered would not prevent the 
owner of the vessel from insisting upon his lien 
on the remainder, a letter of guarantee given 
by the holders of bills of lading for “ the D ay- 
ment of the balance of freight due under the 
oharter-party less any olaim for short delivery 
etc., was oonstruod to refer to the balance oi 
reight less any claim of the charterer against 
the owner, and not to extend to a olaim arising 
out of the master signing bills of lading for 
more goods than were put on the vessel. J. 8 

WR S 49 E ’ 8teWart - 8 B.L.R. 340 = 17 

See Bill of Lading, 5 B. 313. 

Consignee selling oargo to several purchasers 
Charter-party — Delay to take delivery— 
iMature of oontraot — Payment of demurrage— 

See Contract— Construction of con- 
tracts, 13 B. 392. 

See damages— Measure and Assess- 
ment. 8 B.L.R. 544. 

See Damages— Miscellaneous, 6 B.L R 

App, 20. 

See Guarantee, l Ind. Jur. N.S. 412. 

Breaoh of— Injunction when grantable— See 
INJUNCTION-SPECIAL CASES, 6 B. 5. 

Signed by agents without authority of master 

of ship, master not liable under— Execution of 

charter-party by agent9 for master and owner 
—Signature of bills of lading by master as agent 
of oharterer Liability of charterer to recoup 
master for damages paid for short deliverv— 
See Master of Ship, 7 B. 51. 

ChaBtity. 

See Hindu Law— Maintenance, 5 c W 

N. 549. 1 

Chastity of wife-Right to inherit husband’s 
estate — See HUSBAND AND WIFE, 4 C. 327. 

See Mahomedan Law — Inheritance 

37 P.R. 1888. ' 

Chattel. 

Mortgage of — Prior — See MORTGAGE— 

General, 15 C.W.N. 813, P.C. 

Chauhans. 

Custom of exolusion of daughters from in- 
heritance among— See Custom, 8 O.C. 94. 

Chdar Andazi, 

A— form of marriags-Legality of suoh mar- 
riage and legitimacy of offspring— See ACT XV 
OF 1856, 4 P.R. 1905 = 20 P.L.R. 1905. 

Cheating. 

See Pre-emption— Miscellaneous, a, 

W.N. 1904, 265. 

Ghelas. 

See Hindu Law — Inheritance, h B, 

514, 


879 


THE ALL INDIA DIGEST. 


880 
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Right; of, to succeed — See Hindu Law- 

religious Endowment, 7 O.W.N. 145. 

Cheque. 

See Negotiable Instruments — Che- 

Q U ES« 

(D- Post-dated cheque — Stamp.- k post- 
dated banker s oheque is available in the hands 
of its bolder and is admissible in evidence with 
only a one-anna stamp. MOTILAL v. JAGMO- 

hundas, 6 Bom.L.R. 699. 

(2 [-Cheque for more than Rs. 20-Stamp.— 
k cheque executed in British India for amounts 
of more thau Rs. 20 is, under s. 5 of the 8tamp 
ACj, chargeable with a duty of one anna If 
not so stamped, it will be inadmissible in evi- 

69 D PR ?894° DAR DAS V ' MAJ0R DoaAN . 

See Negotiable Instruments— Bill of 

EXCHANGE, 16 C. 432. 

ot Qndorser — See Negotiable 

NSTRUMENTS act, 1881, ss. 35, 43, 7 A. 490, 
if .B. A.W.N, 1885, 101. 

Chhimba. 

Gc0U f p a °°y- CeDant : Z'l* by, to his daughter's 
sons— Butt by reversioners to contest alienation 
—Punjab Tenanoy Aot, ds. 59. 60, & 0l — Pre- 
sumption as to tenant’s oompetenoy to alienate- 

£ Z l ~ See Custom-punjab-Alienation 

60 P.W.R. 1907 = 38 P R. i 90 9. JjIbNATI0N ’ 

Chhor Chithl. 

Pat and Natra marriages— Chhor Chi tbi— 
Inhentance— See Hindu Law - Marriage, 

Chief. 

Deposition of Chief— Appeal -See ACT OP 
STAte, ! A.L.J . 691, P.C L.32 C? 1-81 I A 

239*=8 O.W.N. 841 = 6 Bom. L.R, 763. 

Chief CommiSfiioner. 

See Local Government 9 p. r, p 
Notd = 14 W.R. 331. ’ 

Chief Constable. 

Chief constable, liability o/ Government 
tortious aots of — See ST. 21 AND 22 Vio 
106, ss. 42, 65, 6 Bom.L.R. 65 = 28 B. 314. 

Chief Court. 

See Vakalatnamah, 103 P.R, 1890, 

Chief Court, Jurisdiction of Punjab. 

(^-Jurisdiction of Chief Court to hear , 

TNnr?hfv r ? d J° itby Judicial 0°mmu$ioi 
l ,2 m We % Fr P ntter Province—S. 87 -A 
North-West Frontier Province Laio and Just 

Regulation {VII of 2901) as amended by R e \ 

lation (1 of 1906 ).- The Chief Courts' jul 

G n° Urfc -° f GiviI a PPeal. has be 
defined by its Constitutive Aot, and in respi 

of certain speoial proceedings, this jurisdioti 

has been enlarged by Aots emanating from t 

same authority which constituted the Ooc 

and defined its jurisdictional limits. It has i 

other jurisdiction as suoh Court of appeal, ai 

this jurisdiction cannot be extended oxtr 

territorially to North-West Frontier Provin 


Chief Court, Jurisdiction of Panjab— eoncW* 

by s. 87-A of the above Regulation whioh was 
made under a Statute, which is not in foroe in 
the Provinoe in which the Court is situate, and 
by an authority (the Governor-General in 
Executive Couuoil) whose powers of legislation 
are exceptional, speoial and striotly limited 
under that Statute. The jurisdiction of Chief 
Court oanDot be extended or modified except 
by an Aot of the Legislature. JODH NATH v 

SADHU Ram, 50 P.R. 1907, F.B.=6l P.W r! 
1907 • 

(2) Matrimonial jurisdiction — A p p e a l 
against trier of single Judge , refusing to strike 
of the record the name[of co-respondent — Appeal- 
ability— Divorce Act [IV of 1869) t s. 55— 
Punjab Courts Act [XVIll of 1884), s . 9-4- 
C iv- Pro. Cede, s. 2 . — No appeal lies against 
an order by a single Judg'e, sitting on the 
original side, refusing to strike off the record 
the name of a person impleaded as co-respond- 
ent to a petition for dissolution of marriage 
and damages. T. v. B. AND B., 98 P.R. 1909 = 
172 P.W.R. 1909 = 4 Ind. Cas. 882. (18 P.R. 
1903. 30 C. 489, 18 A. 375, 22 B. 612, 14 M. 
89, H.) 

(3) Held per Campbell , J., that where a 
Subordinate Court, in a case where no further 
appeal lay to the Chief Court, hears an appeal 
which by law would not lie from the original 
Court, the Chief Court, under s. 35 of Aot XXIII 
of 1861, oan pass an order only as to the Lower 
Appellate Court’s proceedings, but oannot in- 
terfere with the proceedings of the original 
Court. Peer Buksh v. Jumal. 80 P.R. 1870. 

See 8PECIAL OR SECOND APPEAL- 
ERRORS OF LAW OR PROCEDURE, 91 P.R. 

1877 . 

Power of revision of— Order under s. 295, 
Civ. Pio. Code — Revision— See PUN. ACT 
XVIII OF 1884. s, 70 (1) (a) and (6), 65 P.R. 
1905=130 P-L R. 1905. 

Power of — to remand a case when the Judge 
of the lower Court has failed to hear arguments 
of pleaders or parties boforo pronouncing his 
judgment.— See ClY. Pro. CODE, 1908, s. 39, 
O. XX, r. 1, s. 95, 5 P.L.R. 1905. 

Chief Judge. 

Is the sole Judge in eleotion matters — See 
BOM. ACT III OF 1689, a. 33, 9 Bom. L.R. 417 
“31 B. 604. 

Should determine the amount of compen- 
sation consequent upon the Municipal Commis- 
sioner's action — Sec BOM. ACT 111 OF 1888, 
ss. 222. 504, 9 Bom L.R. 1321. 

Right of — to appoint Judges for the hearing 
of cases— See ST. 24 AND'25, VlCT. O. 104, 
as. 19, 14, 30 C. 586-7 0 W.N. 647. 

Chiefship. 

Ohiofship, succession to— Sec FAMILY CUS- 
TOM, 5 Bom. L.R. 486. 

Child. 

Dissolution of marriAge on acoount of 
adultery— Aooe8B to —See ACT IV OP 1869, 
8. 87, 6 B.L.R. 71. 
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Child— concluded. 

Application by mother of illegitimate child 
to have the child removed from the oustody of 
the father and plaoad under her oustody— 
Mother being a prostitute— See ACT IX OF 
1861, A.W.N. 1897, 239. 

See Evidence act, 1872, 9 . 112, 29 C. 
Ill, P.C. = 29 I. A. 17 = 6 C.W.N. 146. 

Maintenance of — Power to cancel an order 
for maintenance— See MAINTENANCE A W. 
N. 1904, 149. 

Gift to —See WILL— CONSTRUCTION, 1 Ind. 
Jur. 0.8. 74=1 M.fcl.C. 17. 

Child-witness. 

Child- witness, affirmation of — See ACT X 
OF 1873, 8. 13, 5 Bom. L.R. 551. 

Chinese Buddhist, 

Residing in Burma— Law applicable — See 

Buddhist Law— Marriage, 8 Ind. Cas 

452. 

Chinese Law— Inheritance. 

(1 ) — Chinaman marrying a foreign woman 
of different religion and claiming to administer 
her estate after her death. — When a Chinese 
marries a woman in a foreign country and that 
woman is capable of possessing ana does pos- 
sess property, there may be a oustomary law 
governing the succession to such property, if 
she is a Buddhist and she dies leaving no I 
ohildren, her husband would be an heir and 
presumably entitled to administer. Where 
plaintiff, a Chinaman, and a follower of Confu- 
cius, who had two Chinese wives whom he had 
married in succession, on oomiug to Rangoon, 
went through a oeremony of marriage with one 
Ma Bi. a Burmese (Zerbadi) woman, and a Bud- 
dhist or a Mahomedan who lived with him and 
was recognised bj the community as a wife and 
on Ma Bi’s death, plaintiff applied for letters 
of administration to her estate and defendants 
failed to establish any rights as caveators, held, 
after consideration of the legality of the mar- 
riage, and of the rights which it gave to plain- 
tiff in Ma Bi’s estate after her death, that, in 
the oiroumstances, the plaintiff’s olaim was 
just and reasonable, and ordered aooordingly, 
PaiBENG Teng v. Ko Maung, 2 L.B.R, 261. 

(2 L.B.R, 95, R.) 

(2 j — Buddhist law not applicable to Con- 
fucians and Taoisls — Indian Succession Act, 
s. 331, — Budahist law as adminieteced in Burma 
is not usually applioable to Chinese residents. 
Confucians and Taoists are not Buddhists, and 
are therefore not exempted by a. 331 from 
the provisions of the Indian Succession Aot, 
1865. Hong Ku v. Ma Thin, L.B.R. 1872— 
1892, 135, (10 B.H.C. 241, 5 B.H.O. O.C. 

172, 185, 12 M.l.A. 81, 4 B.H.C. O.C. 1, 

24, R.) 

(3)— Inheritance among Chinese— Joint family 
property — Customs — Acquiescence— Division of 
property . — Plaintiff-respondent claimed oertain 
property as having been wrongfully taken away J 

C. 11—56 


Chinese Law— Inheritance— conclude 

from her by her husband 8hwe Gan’s brother, 
Nga Shan. On looking at the evidence, it was 
oonolusively proved that the property so taken 
was Nga 8ban’s own. Originally all the pro- 
perov was the joint family property of the two 
brothers and their nephew Nga Shwe. After 
the death Shwe Gan, his widow, the plaintiff- 
respondent, went on living in common with 
Nga Shan, and after a year or so, when sbe 
desired to quit the household, a division was 
made between her and her brother-in-law by 
Chin elders, both parties touching the pipe or 
tube for sucking Kaunq from Kaung pot in 
token of acquiesoenoe, as usual in suoh matters 
among the Chin people ; and Nga Shan removed 
frpm the house taking his portion 0 i the goods 
with him. The first appeliate Court refused to 
be satisfied with this positive evidence of assent 
merely beoause the division was of reoent date, 
and the plaintiff had brought the suit. Held 
that the plamtiff-respondenc had aocepted the 
division cf property and could not. now chal- 
lenge or go back upon what had been done. 

Hmon v - Ma Pyu U.B.R. 1892— 
1896. Yol. II, 238. 

See Succession act, is 65, ss. 332, 190, 

1 L.B.R. 193. 

Chinglepufc. 

Jurisdiction of the— Distriot Court— See 

Jurisdiction of Civil Courts, 1 M. 89, 

F.B. 

Chit. 

See Kuri Chit, 2 M.W.N. 249. 

Chit Agreement. 


Sea ACT y I OF 1882, s. 4, 20 M. 68 = 7 
M.L.J, 26. 

Chit Fund. 

(1 )— Penalty— Security bond— Chit fund— 

High rate cf interest.- The defendant in this 

oase held a share in a chit fund and obtained 

his prize. As security for his paying in the 

subsequent drawings, he executed a bond to the 

stake holders promising to deliver 27 oottas of 

paddy in half-yearly instalments of 3 cottas 

each. Under the terms of the bond, if there 

was any default in the date of payment of any 

single instalment, the whole was payable with 

interest at 1/IGtb ootfca per ootta pec diem from 

date of default. Held that the stipulation was 

m accordance with the rules cf the chit fund 

whioh were not in any way illegal, and was, 

therefore, not unenforceable. PERIASAMI 

T H fii AVAB v< Subramanian ASARI, 14 M.L. 
J. 136. 

Payment of part of prize to a subscriber 

-■ greement between starter and subscriber for 
payment of balance on subscriber's furnishing 
security Failure of starter to pay balance of 
prize vioney — Whether relieves subscriber from 
obligation to pay future instalments — Default in 
payment of instalments — Action for recovery of 
last two intsalments — Stipulation for payment 
of all future instalments in default of any one 
instalment — Waiver — Limita.tion. — a kuri wab 


> 
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Chittahs —concluded. 


3tarted by plaintiff’s predecessor in 1893. It 
was to consist of 14 tickets of Rs. 500 eaoh 
and it was to contiuue for 13 years. Defend- 
ant, one of the subscribers, won a prize at the 
sixth drawing. A portion of the prize-money 
was paid to him by the plaintiff and the 
balance was reserved with the latter for pay- 
ment to defendant- when he gave security for 
paymeut of future subscriptions. It was found 
that defendant offered the seourity and that 
plaintiff defaulted to pay the balance reserved 
with him. It was also a condition that, in 
default of defendant’s payment of any one in- 
stalment, all future instalments would become 
due at onoe. Plaintiff credited the unpaid 
prize-money towards subsequent instalments, 
and sued defendant for the last two instalments. 
Defendant pleaded that he was not liable to 
pay the future instalments, as plaintiff did not 
give him the balanoe of his prize-money, and 
that, as he mado default in payment of the 
instalment due for 1900, all the instalments bo- 
oame then due and the suit was barred by 
limitation : Held, (1) that, apart from the 
special agreement, a default in payment of the 
prize-money did not relieve the defendant from 
liability to pay future subscriptions ; (2) that, 
as it was found that plaintiff had waived the 
benefit of the stipulation for payment of all 
overdue instalments in default of any one in- 
stalment, the suit was not barred by limitation. 

Pazhancheri Pananoat Blahayil v. Pa- 
ZHANCHERI Mananthan. 8 Ind. Cas 510 (3 

M. 61, 12 M. 192, 18 M. 257, 13 O.W.N, 1010 
= 4 Ind. Gas. 37, R.) 


Consisting of more than twenty members 
necessity for registration, under the Companies 
Aot See ACT VI OF 1862, 1 M.L.T. 237 =* 1C 
M.L.J. 396 = 29 M. 477. 

See ACT VI OF 1882, a. 4. II M.L.J. 130. 


Association consisting of more than 20 persons 
Unregistered Company — Maintainability of 
ruit for reoovery of subscription — See ACT VI 
OF 1882, s. 4, 1 M.L.T. 106. 



Title — Resumption —Evidentiary value of— 

See Evidence— miscellaneous, h o. 120. 

Resumption or Settlement ohittas— Admissi- 
bility thereof in evidence— See EVIDENCE- 
MISCELLANEOUS, 1 C.W.N. 530, 

Admissibility of, in evidence— See EVI- 
DENCE ACT, 1872, ss. 13, 83, 2 Ind. Cas. 613. 

Measurement— See EVIDENCE ACT, 1872 
s. 83, 9 C. 741. 

Chose-io-actioo. 

Assignee of negotiable instrument as assignee 
of chose in-aotion— Transfer of Property Aot, 
ss. 130 and 137 — See NEGOTIABLE INSTRU- 
MENTS -PROMISSORY Note— General, 17 
M.L.J. 393 = 3 M.L.T. 7. 

Chota Nagpur. 

(D Act VIII (B.C.)of 1869— Applicability to 
Lohardugga , — Aot VIII (B.C.) of 1869 applied 
to tho Distriot of Loharduggain Chota Nagpur. 

Purobit Gobind Ram v. Bhupal Singh, 
10C.LR.76. 

Deputy Commissioner in — Not a Distriot 
Judge — 8s. 2, 344, Civ. Fro. Code — See DEPUTY 

Commissioner, 16 C. 13. 

Chota Nagpur Incumbered Estates Act. 

See BEN. ACT VI OF 1876. 

Chota Nagpur Incumbered Estates Act Amen- 
ding Act YI of 1876. 

See BEN. ACT XII OF 1877. 

Chota Nagpur Landlord and Tenant Proce- 
dure Act. 

See Ben. Aot I of 1879. 

Chota Nagpur Tenancy Aot. 

See AOT VI OF 1908. 

Chota Nagpur Tenaucy (Amendment) Act. 

See Ben. act V of 1903. 




Chittagong. 

The revenue peculiarities of the distriot of 
Ohittagoug dealt with in this case. PROSUNNO 

Coomar Roy v. The secretary of State 
for INDIA IN Council, 26 C. 792 = 3 C.W.N. 
693. 

Noabad Taluqs — Perpetual or permanent 
Qettlements, onus of proving — See BURDEN OF 
PROOF-GENERAL, 26 0. 792 = 3 O.W.N. 695. 

Chittahs, 

See Dowl Fehrist, 3 C. 322. 

Prepared for distributing public revenue on 
a partition of an estate are publio documents— 

See Evidence — Miscellaneous docu- 

MENTS, 15 C.W.N. 515. 

8ee Evidence— Miscellaneous Docu- 
ments, 29 C. 187, P,0.=29 I.A. 24-6 C.W. 
N. 386, 


Chota Nagpur Tenures Aot. 

See Ben. ACT II OF 1869. 

Chowdhris. 

Right to receive fees as— See DECLARATORY 

decree, Suit for— General, a.W.N. 1907, 

228 = 4 A.LJ. 715 = 29 A. 683. 

Chowdhuri. 

Office of — Suooession — Primogeniture— Cus- 
tom — Evidenoo— Sfld HINDU LAW— INHERIT- 
ANCE, 6 A.L J. 364, P.O. = 13 C.W.N. 681- 
9 C.L.J. 499 = 11 Bom. L.R. 530 = 36 O. 690- 
19 M.L.J. 239 = 6 M.L.T. 84 = 1 Ind. Oas. 764. 

Chowkidar. 

Entries iu a ohowkidar’s register — St$ 
Legitimacy, p.l.r. 1900, 412. 

Ohowkidar’s Register of births and deaths— 
Admissibility— See EVIDENCE ACT, 1872, 
s. 36, 14 O.O. 68. 
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Chowkidari Chakran Lands. 

— Gbowkidari Chakran lavas, if form part 
of estate before and after resumption— Mortgage 
of Zemxnaari before resumption- Accession to 
mongag ed proper tp after resumption— Transfer 
of Property Act (TV of 1882), s. 70 -Tenants 
holding for oO %ears under oaowkidar— Whether 
acquire occupancy >ight-~ Chowkidari chakran 
iands do form pact of the estate before resump, 
tion and resettlement by the Collector. On 
their resumption, they form a separate estate 
for one purpose, that i3. as being hypothecated 
for the payment of the Chowkidari settlement. 
A mortgage ot the Zemindari executed before 
resumption would cover resumed chowkidari 
chakran lands upon their transfer to the 
zemindar ; for they would be accretions to the 
mortgage aiter release within the meaning of 
s. 70 of the Transfer of Property Act. Tenants, 
who have been holding under the chowkidar 
tor tmj years or so, acquire occupancy rights, 
and are not liable to be ejected by tiie zemindar 
upon resumption and transfer to him of the 
chakran lands. RakHAL Das MUKHERJEE 

Chandra SINGH a. 8 Ind. Caa. 
823 = C.W.N. 61 = 18 C.L.J. 109. (31 C 

1021,8 OW.N. 161, Bel. on; 9 C.W.N, 571,' 
P?« J A 3 . 03, 12C ' W - N - 161,7 C.L.J, 85, 35 

(2) — Resumption — Settlement — Zemindar 
and putnidar — Parent estate — Separation — 
limitation -Registration in zemindar's sherista 
- Sate under Reg. VIII of 1819— Void or void - 
able Share of profits.— The resumption of 
c hank id an chakran lands by Government and 
their subsequent transfer to the landlord do not 
separate them from the parent estate so as to 
oreate a new title in the proprietor. A suit by 
the patnidars for laud so resumed aad re- 
settled with the proprietor is governed by arts. 
142 or 144, Limitation Aot. If the plaintiffs 
can prove their title as putnidars , it is no bar to 
their bringing suoh a suit that they are not 
registered in the zemindar’s sherista as such, 

A sale under Reg. VIII of 1819 at whioh the 
defaulting putnidar purchases the putnibonami 
is not void but voidable ; and if it is not avoided 
the right to the property remains in the actual 
purohaser3. On settlement of the lands with 
ch e putnidar, the landlord is entitled not only 
to the amount assessed by the Collector under 
s. 49 of the Chaukidari Aot as payable by him 
to the chaukidari fund, but also to a fair 
proportion of the profits accruing to the estate 
by virtue of the resumption and re-settlement. 
He is also entitled to be recouped for any 
additional expenses arisiag out of the transfer 
of the lands or the obligation to pay the 6um 
assessed yearly to the chaukidari fund. 

Hareck Chand Babu v. Charu Chandra 

BINGHa, 13 C.L.J. 102. 


(3) — Chowkidari assessment — Arrears for three 
years— Act VI 1870 (B.C.), s. 55 — Act IX of 
1859, ss. 5 and 6 — Sale for arrears of three 
years— Sale, validity of.— 8. 55 of Aot VI of 
1873 (B.C.) does not prohibit the Collector 
selling the land for the arrears of Chowkhidari 
assessment of more than one year. If he so 


Chowfkidary Chakran Lands— continued. 

sells, his proceedings are irregular, but the sale 
is not necessarily or ipso facto void. If a Col- 
lector issues a notice under s. 6, instead of under 

S u- ^ ^ Ct ^ it is a mere irregularity 

whioh does not render the sale a nullity. 

maharaja sir Jatindra Mohun Tagore 

BAHADUR V. JOGENDRA NATH ROY, 6 C L J 
32 ‘am®// 11071 (310 ' 256 = 31 1-A. 52, 

L) Resumption— Title — Chowkidar, power 
to appoint— Certain chowkidari chakran lands 
were resumed by the Government and trans- 
ferred to the holder of the Zemindari, within 
winch they were situated. Long anterior to 
this, the whole of the Zemindar^ excluding 
certain lands id the khas possession of the 
Zemindar had been granted in putni. The 
putnidar^ claimed to be entitled to the resumed 
lands. The Zemindar and the lessee from him 
resisted the claim, on the ground that, as under 
be putni lease, _ right was reserved to the 
Zemindar to appoint Chowkidars upon a vacancy 
arising m the offioe, the Zemindar was en- 

iu ' Mu * the Iaa6: * u ? ou resumption : Held 
that toe faot th*tthe Zemindar was entitled to 

make an appointment to the office of Chowkidar 

,, ** ct iD bim an iaterest in the lands 

held by the Chowkidars which, upon resump. 

tion and transfer to the Zemindar, would pass 

to the putnidar, from whose lease they had not 

been excepted. GlRISH CHANDRA ROY v. 

£ERI ° H i NDR A ROY, 5 C.L.J. 28. [R„ 34 C. 

593.T 1 1 G,W,N ‘ 201 = 5 C * L J> 7 C.L.J. 


(5)— Resumption and transfer— Act VI (B.C,) 

°! S * 48 " 5/| 58 • 61 - and 61- Limitation 
c XV of 18 77), sell. II, art. 11 — Presump - 
tion of fact— Evidence Act, s. Ill— Burden of 
pro °f~ Ju J risdlc ti°n of Civil Court.— Per Ultra 
and Wcodroffe, JJ.- When the plaintiff sues 
lor the recovery of possession of land on 
the allegation that the land is Chaukidari 
Chakran land and lies within this Zemindari 
and the Collector has transferred the same to 
im, he is bound, in the first instance, to 
prove so much of his case as has been denied 
or has not been admitted by the defendant. 
It being found that the land was not Chauki - 
dJiari Charan land and did not lie within the 
Zemindari of the plaintiff, any transfer made 
by the Collector, in his favour under s. 50 of 
the Act, is not authorised by the 8tatute and 
does not confer any title on him. An order 
passed without jurisdiction need not be set 
aside and art. 14 of the Limitation Aot, 
soh.H, does not apply to suoh a case. [R., 

79R Vnn-r R V 59 ' P B -’ 2 G L J ' 306 ' 36 C. 
™ = 10 C.L J. 189 ; F., 33 C. 693.] An order 

Ot the Collector under s. 50 is of the nature of a 
vesting order and is not an order contemplated 
by the Limitation Aot, sob. II, art. 14 and 
does not require to be set aside, specially at 
the instance of one who was not a party to it. 
8uch a party has no oause of aotion until his 
possession has been interfered with. Art. 14 
oannot be invoked against the defendant defend- 
ing his possession unless the law makes th© 
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Chowkidary Chakran Lands — continued . 

order final by reason of its not being contested 
within the specified time. The mere faot that 
the Collector has made the transfer does not 
raise any presumption that the land was 
Chaukulari Chakran land and that the Colleo* 
tor acted within the 8tatute. S. 114 of 
the Evidence Act has no application to such a 
cas-. (21 C 627, 24 B, 435, F ) Per Pargi- 
tcr. J. t con'ra , — Under s. 114 of the Evidence 
Act there is a presumption th*t the resumption 
wac made legally, and by s. 62 of the Chauki- 
dari Act, the resumption is final. The objec- 
tion that the order of the Collector was illegal 
as the Collector had come to a wrong deoision 
regarding the estate in which the land lay, is 
not valid as it is a question merely of an error 
in the decision of the Collector and not a 
question of jurisdiction. The defendant had 
his remedy by a suit to set aside the order of 
the Collector. Under art. 14 and s. 28 of 
Limitation Act, the defendant’s title had 
ceased to exist, and he oannofc set it up in 
defence. The Civil Court had no jurisdiction 
to go into the question of the resumption and 
the transfer. The burden of proof lay on the 
defendant to show that the transfer whioh was 1 
admittedly made by the Colleotor under the 1 
Act and which must bo presumed to have been 
made rightly, was illegal. RAJA NARENDRA 1 
Dal Khan v. Jogi Hari, 2 C.L.J. 107 = 32 Q. 
1107. (i?„ 14 Bur. L.R. 59. F.B.] 

(6) Resumption of , and transfer thereof , to 
Zemindar— Bengal Tenancy Act, s. 18 l, applic- j 
ability of, to such land— Right of lessee claim - I 
ing from one not having a>iy right.— The • 
Zemindari interest in a certain village belonged 
to two persons, each owning an eight-annas i 
share therein. The Chowkidari Chakran land ' 
in the village was transferred by the Colleotor ! 
to the Zemindars under the provisions of Act 
VI of 1870, after rectifying the mistake, whore- 
by the whole land had been given to ouo only 
of the Zemindars, The putnidar under ouo of 
the Zemindars granted, before rectification of 
the mistake, to the present defendant No. 4, a 
lease of the whole 16 annas of the land in 
question. The lessee from tho putnidar undot 
the other Zemindar, brought the present suit 
for a declaration of his right as lessee to an 
8 annas share iu the land. The defendants, 
who had settled with defendant No. 4, contend- 
ed that the land in question was exooptod from 
the operation of the Bengal Tenancy Aot by 
s. 181 of tho Aot. They, also, contended that 
they wore cultivators who had acquired, 6ona 
fide, a right to hold the lands from one whom 
they bona fide believed to have the right to let 
them iuto possession and were consequently 
either ocoupanoy or uon-ocfcupanoy raiyats not 
liable to bo ejected as trespassers. Held, that 
the defendaDts-settlors got no more than the 8 
annns share belonging to the Zemindar under 
whom the loaso was obtained (20 C. 708, Not 
Appl.) Harington and Bodilly , JJ. — (8C.W.N. 
820, 2?.) 8. 18 L of the Aot exempts from the 
operation of tho Aot any inoideut of any servioo 
tenure. The lands, when transferred to the 
Zemindar, become his Zerait land and not 


Chowkidary Chakran Lands— continued* 

raiyati land. Consequently, the lauds in ques- 
tion stand unaffected by the Aot. Mookerjee 
J.— (10 M.I.A. 16, 8 C.W.N. 320, R.) The 
Chowkidari Chakran lands cease to be chakran 
lands as soon as thev are enfranchised. 
Upon a transfer to the Zemindar, suoh lands 
are at his disposal, to be dealt with by him as 
mal or eerait at his option. In relation to these 
lands, the position of tho Zemindar is identical 
with what might be imagined to have bean his 
position when he had the entire lands of his 
Zemindary at his disposal, aud had not settled 
j a °y portion thoreof, with cultivating tenants. 
There oannot be discovered any intelligent 
principle upon whioh a trespasser may be taken 
to have authority to impress upon resumed 
chakran lands a particular oharaotor, whioh oan 
be determined at the choice of tho true owner 
alone. Tho rule laid down in 20 C. 708 cannot 
be extended. Tho defendants who had settled 
with defendant No, 4, oannot, therefore, be said 
to have acquired the status of either oocupanoy 
or nou-ocoupauoy raiyats, and cannot suoobsb- 
fully contend that the aot oi a person, who had 
no title whatsoever, but who sought to impose a 
raiyati oharaoter upou the lands, is binding 
upou tho plaintiff, who is the representative of 
the true owner. In this view of the matter, 
s. 181 of the Aot does not apply to the case. 
For, this seotion applies to service tenures so 
long as they possess tho incidents thereof. And 
as soon as the service ceases, upon statutory 
resumption and transfer thereof to the Zemin- 
dar, the chakran lands lose all the incidents 
of a service tenure. SHAIKH JONAB Aid v. 

Rakibuddin Mallik, 9C.W.N. 571 = 1 C.L.J, 

803. [F,, 5 C.L.J. 33 = 11 C.W.N, 201 = 84 0. 

109 ; R. t 6 C.L.J. 572.] 

(7) Resuynption of t settlement with zemindar , 
sale for non-payment of Government revenue 

Surplus sale-proceeds, apportionment of . — 
When chowkidari chakran lands, after resump- 
tion aud transfer to the Zemindars, have been 
i sold lor uon-paymont of the Government assess- 
ment, tho Zemiudar as also tho putnidar are 
entitled to share in the surplus saleprooaeds, 
provided the chakran lands are included within 
the putni grant. The determination of this 
questiou does uot depend upou the decision of 
the question of tho right of the putnidar to 
hold the chakran land, upon payment of addi- 
tional rent. HARI DAS GOSWAMI v. NlSTA- 
RINI Gupta, 8 C.L.J. SO. [R., 34 C. 109 = 11 
C.W.N. 201=5 C.L.J. 33.] 

(8) — Resumption and transfer to zemindar— 
Putnidar’s right to claim settlement for zemin- 
dar Suit, virtually for specific performance — 
Conditioyis which zemiudar may 
Equitable defence — Liability of putnidar to pay 
amount of assessment by Collector and part of 
the profits.— A suit by a patnidar against his 
zemindar tor recovery of resumed chowkidari 
chakran lands, brought on tho ground that 
under the terms of the putni the putnidar 
beoame entitled to the chowkidari chakran 
lands as soon as they were transferred by the 
Government to zemindar , is virtually a suit for 
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Chowkidary Chakran Lands— continued. 

speoifio performance of contract. The zemindar 
would be equitably entitled to refuse settlement 
asked by toe putnidar, unless the putnidar 
agreed to the oondicions as to payment of the 
assessment made by the Collector and a pro- 
portionate share in the profits such as the 
zemindar would in the circumstances be entitled 
to impose on him. Semble : — It is not correct 
to hold that the putnidar is not bound to pay to 
the zamindar more than the assessment mads by 
the Collector. RAJENDRA Nath MUKERJEE 
V. Hira LaL MUKERJEE, 14 C.W.N. 995 = 7 
Ind. Cas. 554. (5 C.u.J. 33, 11 C.W.N. 201. 
4 C.W.N. 814, R.t 


(9)— Bengal Act, VI of 1870 , s. 50— Lands 
resumed by Government and transferred to the 
Zemindar — Right of Darpatnidars — Suit tor 
khas possession and execution of proper deeds — 
Frame of suit— Pleadings— Suit by plaintifis, 
darpatnidars of a Mouza, against the Zemindar, 
for khas possession of certain lands and for the 
execution oi a deed of trausfer, on the allegation 
of the Zemindar having transferred all his 
rights to the patnidars, and the latter having 
similarly transferred all their rights to the 
plaintifis. Subsequent to the creation of the 
tenures, the Government resumed the lands, 
and transferred them to the Zemindar, who 
made raiyati settlement of the same with 
others. It was contended that the suit was 
wrongly framed and it ought to have been 
one for speoifio performance of a contract 
without any prayer for possession, inasmuoh 
as the Zemindar had no title to the lauds at 
the time of the patni, and could not have 
transferred the same, and that the jural rela- 
tion was merely that of an agreement to graut, 
and that agreement must be specifically enforc- 
ed before the plaintiff oouid have a title to sue 
for possession. Held that the plaint was rightly 
oouceived, and that the joining of the two 
prayers for exeoution of a deed of transfer and 
for recovery of possession is nob repugnant to 
any rule of law. RANJIT 8INGH v. KALIDAS 
Debi, 57 C. 57 = 14 C.W.N. 527 = 5 Ind. Cas. 
205. (18 B. 537, 22 M. 24, 33 C. 596, 34 C. 

564, 35 C. 346, R.) 

(10) — Assessment by Collector— Settlement of 
resumed lands with putnidar — Landlord's right 
to claim fair and equitable rent — S. 49, Beng. 
Act VI of 1870 {Village Chaukidari ). — Thorent 
which Uadlord is entitled to olaim when 
making a settlement of resumed ohaukidari 
ohakran lands with a putnidar, is not restricted 
to the amount of the assessment made by the 
Collector under s. 49 oi the Bengal Act VI of 
1870, but be is entitled to olaim a fair and 
equitable rent. GOPENDRa CHANDRA MlT- 

ter v. Taraprasanna Mukerjee. 37 C. 
598 = 14 C.W.N. 102.9 = 7 Ind. Cas. 790 (4 C. 
W.N. 814. 34 C. 109 = 5 C.L.J. 33, R.) 

See BEN. ACT X OF 1859, s. 6, 31 C. 1021, 

8 C.W.N. 860 = 31 I. A. 17, P.C. 

See BEN. ACT VI OF 1870, s. 1, 14 C.L.J. 
151. 


Chowkidary Chakran Lands -concluded. 


Purchaser of estate at Revenue-sale — Sale — 
Tittle to — Sea Ben. ACT VI OF 1870, ss. 50 55 
10 C.W.N. 593 = 33 C. 596 = 5 C.L.J. ‘299. ’ 

. Chowkidari chakran land— oonstruc- 

tion— Zemindar appointing chowkidais and 

enjoying their services— Putnidar— Lands Leld 

by Chowkidac revert to whom, on resumption 

by Government — See CHAKRAN LAND, 7 C, 
L.J. 593. 

Chowkidari Tax, 

(1) Chowkidari tax, suit for arrears of — 
Act VIII °f 188^5 {Bengal Tenancy) — Civ. Pro. 
Code, 18b2, s. 586 — Second appeal. — A suit for 
arrears of chowkidari tax is one for “rent” 
when such tax is legally recoverable. (8 W.R. 
517, 9 W.R. 518, 11 C. 2-21, 21 C. 132, R.) In 
a suit for arrears of chowkidari tax, there is a 
seoond appeal. ASSANULLA KHAN BAHADUR 
v. TlRTHABASHINI, 22 C. 680. 

Payment on aocount of chowkidari tax. 
nature of— Suit for arrears of chowkidari tax— 
Act VI of 1870 (Ben .) — See CESS, 22 C. 680. 

Chowkidari Yillage Act. 

See Ben. act VI of 1870. 

Chowpatti Foreshore. 

Chowpatti foreshore falls within the purview 
of City of Bombay Municipal Act— See BOM. 
ACT III OF 1888, s 410, 7 Bom. L.R, 726. 

Christian. 


• • 0 unaer Mutl ammadan lites between 
a Christian and Shiah woman, invalidity of 

— See Mahomedan Law— Marriage, 19 a. 

375 = A. W.N. 1897, 91. 

Illegitimate sou of a Hindu father and 
Christian mother — Right to maintenance — See 
Maintenance. 27 M. 13. 

Christian Marriage Act. 

See ACT XV OF 1872. 


Chiidasama Gamed Garasias. 

. Chudasama Gameti Garasias, ousfcom of adop- 
tion among— See Hindu Law — adoption 

5 Bom. L.R. 534 = 97 B. 492. 

Chundavand. 




V-/ L-/ O i win 


j. U LiU JL> 


51 P.R. 1989, 4 P.R. 1391. 134 P.R, 1892, 

84 P,R. 1893, 119 P.R. 1893. 22 P R. 1895 
46 P.R. 1897, 74 P.R. 1898, 12 P.R. 1899. 

Custom of, in matters of succession — See 

Customs— Punjab— Inheritance, 142 p 

L.R. 1906. 


Chur. 


And jungle lands Possession, discontinuance 
of— See Limitation act, 1908, art. 142. 9 c. 
W.N. 111. 

See SETTLEMENT --RIGHT TO SETTLE- 
MENT, 2 C.L.R, 592. 

Church. 

(I)— Dharmakartas or headmen of a Roman 
Catholic Church— Powers thereof.— The ap. 
pointment of a committee of headmen or dliar- 
makaratas in a Roman Catholio Church by the 
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Church —concluded. 

Bishop to assist the Vioar in the seoular affairs 
of the church gives the members of suoh oom- 
mittee no right to olose the churoh or oust the 
Vicar, and still less to appoint a schismatio 
priest not under the discipline of and obedience 
to the Church of Rome. MARIAN PlLLAI v. 

Bishop of Mylapore, 17 M. 447. 

Church of England. 

Evidence — Oath — Conscientious objections to 
taka o Uu on Bible by member of — Admissibi- 
lity of evidence not given on suoh oath — See 
Oath, 2 M.H.C. 246. 

Chur Lands. 

See ALLUVION. 

See Diluvion. 

(1) — Alluvion — Limitation — Possession — Dis- 
possession — LimitatxonAct (XV of 1877), sell. II, 
arts. 142, 144.— In a suit tor declaration of 
title to and recovery of possession of chut lauds 
which had been diluviated more than twelve 
years before the suit, the plaintiffs proved their 
title and possession up to the lime of diluvi- 
ation, and alleged that the disputed lands had 
re-formed within twelve years of the suit. The 
defendants alleged aud it was found that the 
lands in question oame into existence some SO 
years ago and have been graduily forming 
sinoe then. How muoh was formed yearly aad 
whether the chur was fully formed in five years 
could not be determined ; Held, that the oaso 
should Dot be treated as though ic were one of 
adverse possession falling within art. 144, 
Limitation Aot, whereas the appropriate article 
was art, 142. BlLASH CHANDRA MUKHO- 
PADHYA V. AMJUD ALI PATWARI, 9 Ind. Cas, 
884. (7 C. 225, 8 C.L.R. 126, F,) 

(2) — Practice— Privy Council— Reversal of 
Judgment of High Court on facts . — In a oase in 
which the position of certain chur lands in the 
Brahmapootra wag in issue, the Privy Council, 
on a consideration of the faotg, reversed the 
judgment of the High Court and restored the 
decision of the Court of first instance whioh 
was founded upon a long and oareful local inves- 
tigation conducted by an Ameen who visited 
the spot, and whose integrity was unimpeaohed. 

Rani Seratsundari Debi v. Prasannaku- 
mar Tagore. 6 B L.R. 677, P.C. = 18 W.R. 
P.C. 20 = 13 M.I.A. 607. 

(3) — Alluvial lands —Chur — Title by accre- 
tion to new formation*— The reforming of the 
land in the bod of a navigable river after con- 
siderable interval and frequent floods, is not 
prima facie to bo asoribed to a loss from any 
particular portion of a riparian estate, nor is the 
land which has been removed by a Budden avul- 
sion reolaimablo, unless the oiroumstanoes 
supply evidenoe of identity. A title by aoore- 
tion, to a new formation is not founded on 
equity of compensation, but on a general aoore- 
tion by adherence to some particular land 
whioh may be termed the nucleus of acoretion. 
The land gained will follow the title to that 
parcel to whioh it adheres. 8uoh a title is not 


Chur Lands — concluded, 

established by mete proof of general inclusive 
boundaries of land, at a time long preceding 
the actual formation of the chur, A detaohed 
chur , independent of usage, in euoh a stream, 
would belong to neither riparian proprietor, 
and the oircumstance that it was subtended by 
the land of one, would not be enough to entitle 
him to it. The mere cultivation of chur lands, 
like that of waste or jungle land, carries With 
it no prima facie character of usurpation or 
wrong. An undisputed possession and cultiva- 
tion, even though for a few years only, would 
the more readily induoe a purohase, and a put- 
ohaser bona fide and without notice might, with 
perfect honesty, and even with the favourable 
construction by a Oouit of Justice of his aots, 
defend his possession by insisting on striot legal 
proof of an adverse title. EKOWRI SINGH 

Hiralal 8eal, 2 B L R. P.C. 4 = 11 W.R. 
P.C. 2 = 12 M.I.A. 136. (4 M.I.A. 403, ft.) 

[Appr., 18 W.R. 4 ; R., 18 W.R. 113, 2 B. 19 ; 
D., 3 B.L.R. A.C. 377 = 11 W.R. 350.] 

(41— Suit on chur — Survey made before 
parties' right accrued — Evidence of posses- 
sion of proprietary and julkur right — Evid- 
ence of title, — In a suit regarding a chur , 
the survey having been made at a time when 
neither of the parties held any right in tho land, 
and when both their villages belonged to the 
same proprietor, was held to be some evidenoe 
of possession at that time not only of the 
julkur but of the right of property in the river, 
and possession under those oiroumstanoes to be 
some evidence of title. MOHINEE MOHUN 

DOSS v. KHAJAH assanoollah, 17 W.R, 
78. 

(6) — Reg, XI of 1825, s. 4, cl. 3 — Chur 
thrown up in navigable river — Test of owner- 
ship to ohur.— In a suit regarding the right to a 
chur or island thrown up in a large navigable 
river originally surrounded by deep unfordable 
water, but between whioh and the estate of 
the zemindar a fordable ohannol had sinoe 
boen created, the statu of ihiugs existing at 
the time when the chur or island was thrown 
up or formed is the criterion by whioh the right 
either of the Government or of the owner 
of the contiguous laud is to oe determined, 
with reference to ol. 3 s. 4, Regulation XI 
of 1825. BUDROONISSA OHOWDHRAIN 

Prosunno Coomar Bose. 14 W.R. F.B. 25. 

12 W.R. 34 and 127, D.; 9 W.R. 402 and 312, 
Expl.) 

Circuit Committee. 

Proceedings of — is good evidenoe in questions 
relating to rights of Government with respeot 
to Zemindari property— See SERVICE TENURE, 

3 C.L.J. 1, P.0. = 10 C.W.N. 161 = 3 A.L.J. 
55 = 8 Bom. L.R. 1 = 16 M.L.J. 1 = 1 M.L.T. 3, 
P.C. = 29 M. 52 = 33 I. A. 46. 

Circulars. 

Financial Commissioner’s oiroular letter 
No. 3441, dated 5th June 1901— Sea PUN. 
ACT XIII OF 1900, a. 3, 5 P.R. 1904, Rov. 
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Circulars— concluded, 

Finanoial Commissioner's Book of 1867 

See Pre emption — Right to pre-empt 

5 O.C. 266. 1 

No. 17 of 1850-See Right of occupancy 

—Miscellaneous, is p.r. 1886.*. 

Book Ciroular No. V of 1889— See VALU- 
ATION OF suit, 132 p.r. 1894. 

Circular Order No. 104 of 1860 of the °Judi- 
cial Commissioner of Oudh. 

See Limitation— Miscellaneous, io M. 

l.A. 114. 

Circular Order No. 41 of 1866. 

See Local investigation, 4 C. 718 = 3 C. 

L.R. 234. 

Circular Order No. 23 of 1870, 

See Local Investigation, 4 c. 718 = 3 C, 

L.R. 234. ’ 

Circulars of High Court. 

. W—High Court , Civil Circular , SO— Essen- 
hals of an application for execution. —The proper 
view to take of Rule 80 is not that it prescribes 
the essentials whioh an application for execu- 
tion must oontain, and which are neoessary to 
constitute the application itself an application 
in accordance with law, but that it requires 
something further besides the application itself, 
an aooompaniment extraneous tc the applica- 
tion. as a condition precedent to further aotion 
by the Court exeouting the deoree. RAMCHAN 
DBA v. Laxman, 8 Bom. L.R. 892«=31 B. 162.’ 

. (2)— Circulars of High Court , effect of.— A 
oiroular order of High Court cannot affect the 
law as hid down by a Full Bench. GOLOKE- 
MONEY DABIA v. MOHESH CHUNDER MOSA 

3 C. 347 = 1 C.L.R. 149. 

(3) — Sadar Adalat of Madras— Circular order 
dated 12th September, 1851— Applicable only to 
summary applications for execution of decrees.— 
The oiroular of the 8adar A dalat of Madras dated 
12th September, 1851, had reference only to 
summary applications for the execution of 
decrees. PUDIA KOVILA Galla v ALLUN- 
AUNNALATTA KADINNI, 1 M.H.C. 146. 

High Court’s Civil Circular, No. 90 {c)—See 
COURT Fees ACT, 1870, sch. II, No. 1 
16 B. 700. 

'Circular Orders. 

This oiroular explains Circular Order No. 25, 
dated 25th July, 1872. Civ. Cir. Or. No. 1&! 
dated 27th July, 1874, 22 W.R. Civ. Cir. 8. 

Small CauFe Courts Judges to obtain and 
keep up the “Dairy of the Court” prescribed 
by Circular Order, dated 14th February, 1870. 
Civ. Cir. Memo. No. 6, dated 2Sth September, 
1871, 16 W.R. Civ. Cir. 10. 

Citation. 

Neoessary before grant of letters— Revoca- 
tion consequent on defective oitation — Appli- 
cation for probate, inoompeteucy of Court to 
go into question of title on— See PROBATE — 

Effect of probate, 12 B. 164. 


Citation — concluded. 

Practice— Citations— Mode of issuing cita- 
tions— Payment of advertisements in Dews- 

P A^rf903 S 5 U 0 CCESSION ACT> 1865 ' S - 250 ' 

City Civil Court Act, Madras, 

See Mad. act VII of 1891. 

City Land Revenue Act, Madras. 

See Mad. act XII of 1851. 

City of Bombay Improvement Act. 

See BOM. act IV OF 1898. 

City of Bombay Municipal Act. 

See Bom. act III of 1888. 

City of Madras Municipal Act. 

See Mad. Act V of 1878. 

See Mad, act I of 1884. 

Civil Appeals Act. 

See Act IX of 1854. 

Civil and Criminal Justice Act, Aden. 

See Bom. act II of 1864. 

Civil Circulars. 

tinn h nf°l r >! Ular . pre80ribes rules for the prepara- 
tion of the statements showing th* p epara 

duration of suits and appeals cfv n« w'®! 0 
dated 9th March, 1870, 13 W.R. Civ. Cir.°9 6 ‘ 

This oiroular state how fininmn n * t-, 

C, prescribed by drouhr N o 2 4 
June 1866, should be filled nn Tio’/'* 
dated 7th June 1870, 13 W.R. Cl*\ CU^lV*' 

Cir?ut “ D g ISK c a “ d , °°P-v’ of 

ing attaohme a ts g o{ estates to 

Collector of District iuThoh estates ‘° 

ed. Ciy. Cir. MemoNo. 2 dated ,nth T e B,tUftt ' 

1871, is w.r. civ, cir. ia. 0 h Jannar y- 

Meaniog of 6th Column in n 5ra 10 r- 
ouiar Order No. 32 , dated Sth 1 Sin 

explained. Ciy. Cir No. s of 6th Prh«, 1870, 

1872, 17 W.R.H.C Bui. & Or 2 brUary ' 

Ciforrtero. 0 L n fo7,^rC.y d cTy b M CiVil 

Bui. I Or.! a"* FebrUary> 18?2 ' 17 W 'R h“° 

This oiroular resoinds Ciroular xt 

dated 7bh November 1854. Civ Cir Nrt °7 55 « 
17th November 189 <. 10C. W.R, Ci y. Ci r 

This oiroular ciroulates Rules retrain 
service of processes in Cal 0 “,taf Ci/ 

W R. 0 Ciy 0, Ci’r d 4 ted 2lS ‘ Februar y 1870, 13 

ln J b ^ oitonlac deala wit *> the additional head- 

80 Mrnf r 1'°V> TabIe l - R <^rn no. 

28 of 1873.74. Rev. Cir. No. 1, 20 W.R. R ev , 
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C'YiJ Circulars— concluded. 

This circular calls for Statements 6 and 
6-A regarding average duration of suits and 
appeals. Civ. Cir. Or. No. 24, 20 W.R. Rules 
& Orders of the H.C, p, 24. 

This circular inquires how Ciroular Order No. 
21 of 1873 has worked. Civ. Cir. Memo. No. 8 
23 W.R. Rules & Ors. of the H.C.P. 10. 

This circular circulates rules for the ad- 
mission of appeals. G1y. Cir. No. 17, dated 23rd 
May, 1871, 16 W.R Civ. Cir. 1. 

District Judges to forward to the High Court 
an impression of the seals of their respective 
Courts, Civ. Cir. Memo. No. 7, dated 26th Sep- 
tember, 1871, 16 W.R. CiY. Cir. 10. 

Rules 72 — See Civ. P ro. Code, 1908, ss. 122, 
129, 130, 131, 5 Bom L.R. 394. 

Civil and General Circulars, 

Paragraph 235 — Examination of par tic, before 

fixing issue s. — The direotion contained in para- 
graph 235 of the Civil Circulars, namely, that 
it is generally desirable to examine the parties 
or their advocates before fixing issue 0 , should 
be observed as a standing rule in all oases 
whore first grade advocates are not engaged on 
both sido*. MAUNG PO v. MAUNG SHWE 
Thet, L.B.R. 1898—1900, 649. 

Civil Court. 

See Jurisdiction of Civil Court. 

(1) — Stamp— Complaint by Civil Court. — A 
complaint preferred by a Munsif under s, 168 
of the Grim. Pro. Code need not, though it does 
not bear the seal of fho Munsif’s Court be on 
stampod paper. REG. v. 8 AJJAN valad 
VlTHU, a B.H.C. Cr. 104. 

(2) — Civil Coiiri, meaning of.— The Judioial 
Commissioner’s Court in Assam is the Civil 
Court oontemplated by s. 29, Act XL of 

1858. Kaleeka Pershad Bhuttacharjee 
y. DHUKHINA KALLY Dabee, W.R. 1864. Mis. 
84. 

Jurisdiction of— Sfla BUR. ACT II OF 1876, 
ss. 6, 65, 56. L.B.R. 1893—1900, 429. 

See Mad. act V of 1882, ss. 2, 4, 10, 14, 
17 M. 193. 

Duty of— See BUDDHIST LAW — ECCLESI- 
ASTICAL, U.B.R. 1902—1903. Vol. II, Bud- 
dhisfc Law— EoolesiaBtioal, 1. 

Power of — to question reasons assigned by 
Revenue authorities for granting or refusing ap- 
plications for Darkhast — Sec DARKHAST 
RULES, 1 M.L.T. 278 = 29 M. 461 ; appeal 
thereon dismissed, 2 M.L.T. 141 = 80 M. 270, 

Magistrate exorcising jurisdiction under s. 498 
of tho Civ. Pro. Code is bound by deoroo of 
touching matters he has to decido, in tho pro- 
ceedings— See Decree — Miscellaneous 

9 O.C. 49 B. 


Iucompotenoy of a, to 
land as a grazing-ground 
L.B.R, 1872-1892, 603. 


make albtmont of 

• See Waste land, 


Civil Courts Act, Bengal. 

See BEN. ACT VI OF 1871. 

Civil Courts Act, Bombay. 

See BOM. ACT XIV OF 1869. 

Civil Courts Act, Central Provinces. 

See C P. ACT XVI OF 1885. 

Civil Courts Act, Madras. * 

See MAD. ACT III OF 1873. 

Civil Courts Act, Transfer for certain suits 
to. 

See Ben. ACT III of 1670. 

Civ. Pro. Code (Act VIII of 1859). 

[REP., ACT X OF 1877.] 

(1) — Code of Civil Procedure —The Code of 
Civil Procedure is neither a special nor a local 
law. PEARY MOHUN AIOH v.ANANDA OHARN 

Biswas, 18 C. 631. [Appl. t 22 M. 179=8 M.L, 

J. 265.] 

(2) — Civ. Fro. Codes of 1859 and 1877- 
Object. — The Code oi 1870 is, as the previous 
Code of 1859 was, a Code to consolidate and 
amend the laws relating to the prooedure of the 
Courts of Civil Judicature. It deals with the 
prooedure, and almost entirely with prooedure. 

Kashi Mohun Barna v. bishnoo Pbia. 
18 0. 365. 

(8)— Civ. Pro. Code ( VIII of 1859). appli- 
cability of , to proceedings under Registration Act, 

—The procedure prescribed in Aot VIII of 1859 
(old Civ. Pro. Code) is applicable to proceeding 
under Registration Aot (VIII of 1871) including 
the power to admit a roview. In the matter of 
the petition of HADJEE ABDOOLAH, 2 0. 181, 
P.C. = 3 I. A. 221 = 26 W.R. 50. [R. t 23 B. 698, 
14 M.L. J. 471, F.B.] 

(4) — Courts required to t oatch working of Aot 
VIII of 1S59. — This oiroular dirtots Judges to 
whose districts Aot VIII of 1859 has been ex- 
tended to watch its working. Civ. Cir. Memo, 
No. 3, dated 14th April 1870. 13 W.R. Civ. Cir, 
13. 

(5) — “ Rent ” for the purposes of Acts VIII 
and X of 1859 . — For tho purposes of Aots 
VIII and X of 1859, rent oomes within the 
terms “ property ” aud “ moveable property,'* 

Maheschandra Chattapadhya v. Guru- 

PRASAD ROY, 8 B.L.R. 185 = 13 W.R. Mi. 
(1 B.L.R. A.O. 177, D.) 

(6) — Suit for mere declaration of title prior to 
passing of Act— Suit seeking declaration of title 
against some defendant and cjcdmsnt against the 
rest. — Prior to the passing of Aot VIII of 1859, 
no law existed sanctioning suits for mere deolar- 
afciou of title without a prayer for consequential 
relief. A suit could not bo brought praying for 
the ojeotmout of some o( the defendants and 
declaration of title against the other defendants. 
NAYAN MANNI v. CODA SHANGARA, 1 M.H. 
C. 252. 
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‘Ciy. Pro. Code (Act VIII of 1699 ) — continued . 

(7) Rule as to civil procedure generally in- 
corporated in special Act — Inconvenience pointed 
out. The introduction of a clause afieoting civil 
procedure and Civil Courts generally such as 
8. 15 of Aot X of 1876, into an Acs purporting to 
regulate a speoial branch of civil procedure only, 
ms., that relating to revenue jurisdiction, is 
inartistic in legislation and inoou venieat in the 
administration of justice. Such a general provi- 
sion, when hidden in a special Aot not often 
resorted to in praotioe, is apt to be overlooked 
by pleaders and Judges who are seldom oonoero- 
ed in revenue cases. JADOW MULJI v. CHHA- 
GAN RAICHAND, 3 B. 306. 

(8) See ATTACHMENT BEFORE JUDG- 
MENT, 4 B.L.R. 63, F.B =13 W.R. 9. 

(9i— See Certificate of administration 
—Effect of Certificate, ii w.R. 127. 

do)— Se 1 Execution of decree— Effect 

OF CHANGE OF LAW PENDING EXECUTION 
3 B. 214. 

(ID — See Fraud— Miscellaneous. 22 w. 

R. 213. 

(12) — See Impartible estate, 8C.W.N, 
186, P.C. = 31 I. A, 1 = 27 M. 131 = 6 Bom. L, 
R. 7. 

(13) — Sec Jurisdiction of Revenue 
Courts, 9 w.R. 216. 

(14) — See Mesne profits— Suits for 

MESNE PROFITS AND ASSESSMENT IN EXE- 
CUTION, 9 C. 283=12 C.L.R. 434. 

(15) — See Partition— suits for parti, 
tion, Jurisdiction of civil Courts in, 

16 W.R. 190. 

(16) — See Review— Review when lies, 

16 W.R. J59. 

(17) — See Sale — Sale for arrears of 

Rent-Miscellaneous, 16 w.R. 61. 

(18/ — See Sale — sale in Execution of 
Decree -Miscellaneous, 99 p.r. LQ81. 

(18-rt) — See SPECIAL OR SECOND APPEAL- 
APPEAL AGAINST ORDERS WHEN LIE AND 
WHEN NOT, L Ind. Jur. O.S. 50. 

(19)— See SPECIFIC PERFORMANCE, 14 W. 

R. 0 0. 15. 


(20) — See SUPERINTENDENCE OF HIGH 

Court, y W.R. 115. 

(21) — Sec WITNESS — EXPENSES OF WIT- 
NESS, 2 Hyde 236. 

(22) — Ss. 1, < 5 , 6 ', S, 9 — Jurisdiction— Valu- 
ation —Joinder of causes of action — Mesne 
profits- — Cauaes of action joined in one suiG 
may be tried by a Court which ha3 jurisdiction 
as to the entire value, although the value of one 
of the causes of action is below the value oog- 
nizable by it. Thus, a Prinoipal Sudder Ameen 
has jurisdiction to try a suit for land with 

0 11-57 


Civ. Pro, Code (Act VIII of 1899) — continued . 
mesne-profits, notwithstanding that the value 

of the land standing by itself was under the 
value cognizable by him. LUCHMEE PERSHAD 
poOBEY v. MUSSAMAT KALASOO. B L.R. 
Sup. Yol. 620, F.B =7 W.R. 179 = 2 Ind. Jur. 
N.S. 89, Overruling DHURAM RAWOOT v. 
Ramnath 8AHOO, 2 Hay 385. 

(22-a)— Ss. 1, 15— See REGISTRATION ACT, 
1S°8, ss 49, 71, 72. 73, 74, 75, 1 B.L.R. F.B., 
53 = 10 W.R. F.B., 51. 

(23) S®. 2, 7 —See Res JUDICATA -CAUSE 
OF Action, 15 w.R. 168. 

(24) — 8s. 2, 7 — See Res JUDICATA — 

Parties, l N.W.P. 119 . 

(25) — s. 3— See Plaint — Return of 
Plaint, 5 B.L.R. a pp . 15 = 13 w.R. 358. 

r. 4 ~ 5ee APPEAL-ORDERS, 2 B.H. 

o. o o7. 


(26-a) 8. 5-See No. 22, supra. 

(26-6) 8. 6— See No. 22, supra. 

(27) S. 7 See NOS. 23, 24, supra. 

(2S)— Ss. 7, 8 —See JOINDER OF CAUSES OF 
ACTION. 13 W.R. 196. 

7 * 15 — Declaratory de- 
cree, Suit for— General, 8 c 483 f r 
= 11 C.L.R. 57. 

1 3 °o!T 83, 7 ’ 97 "“ Sefi Withdrawal of suit 

1 A* o'l 

-p 3 , 1 ,! 8 Z Cau - se of a Mon-Misjoinder . 

Courts should rejeot P lamts against several 
defendants for oauses of aotion which have ac- 
crued against each of them separately, and in 
respeot of whioh they are not jointly concerned 

RUA RAM TEWARYv, LUCHMAN PERSAD, B. 

L R. Sup. Yol. 731 — 8 W.R. 15 . [ Appr .. 11 W. 
R. 273 = 8 B.L.R. 130, noie=ll W R 397 i« 
W.B d 238. 464, 23 W.R. 400, 44 0 634 S 

now* L A n 738: 5 - 8 W - R * 64 - 7 B. 289' 
D-, 2o W.R. 60, 9 u. 763=12 C.L.R. 556.] 

(32) — s. S — Sec Misjoinder of causes of 

action. 2 B.L.R. a pp . 53 (&) = n w R 397 
W.R.^542. A '°- 19 °' 3 B L 

(33) — 8. 8 See NOS. 22, 28, Supra, 

W^R^TO^ 9 * 8 ’ 9 ~~ See ° AUSE 0F ACTION, 12 


(35) — Ss. 8, 9 -See MISJOINDER OF CAUSES 
OF ACTION, 9 W.R. 525. 

(36) — Ss. 8, 350 — See MISJOINDER OF 
CAUSES OF ACTION, 12 W.R. 11. 

(37) s. 9 — See Burden OF PROOF— DE- 
CREES and deeds, Suits relating to, n 
W.R, 280, 
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'Ay. Pro, Code (Act VIII of 1999)— continued. 

133)— 8. 9 — See NOS. 22, 34, 75, supra. 

(39) — s. 10— See Mesne profits— suits 

FOR MESNE PROFITS AND ASSESSMENT IN 
EXECUTION, 14 W.R. 92. 

(40) — s. 14— See alluvion — Formation 

OF CHURS OR ISLANDS, 3 W.R. 94. 

(41) — S. 14— See APPEAL — ORDERS, 2 Agra 
214. 

(42) — 8. 14— See Boundary, 12 W.R. 150. 

(43) — S. 14— See COLLECTOR, W.R. 1864, 
191. 

(44) — 8. 14— See JURISDICTION— MISCEL- 
LANEOUS, 5 W.R. 211. 

(45) — S. 14 — See JURISDICTION OF RE- 
VENUE COURTS, W.R. 1864, 360. 

(46) — 8. 14— See Survey Award, W.R. 
1864, 369. 2 W.R. 213, 11 W.R. 389. 

(47) — 8s. 14, 15— See DECLARATORY DE- 
GREE, Suit for— Declaration of title, 
8 B.L.R. 382 = 17 W.R. 1G9. 

(48) — S. 15— Declaratory suit — Inability to 
ash for consequential relief.— The rule of Jaw laid 
down by the Privy Council in Strimathoo 
Moothoo Vijia Ragoonadha v, Dorasinga Tovar 
(15 B.L.R. 106), to the effeot that ‘ a declara- 
tory deoree cannot be made, unless there be a 
right to consequential relief capable of being 
had in the same Court or in oertain oases in 
some other Court,’ ought not to be understood 
as denying to the Courts of this oountry the 
power to grant decrees in any oaso, in whioh, 
independently of the provisions cf s. 15 of Act 
VIII of 1859, they had the power to grant a 
decree. That power is the same as that of the 
Court of Chancery in England. This was a 
case in which thoplaiutiff might, boyond merely 
seeking the oanoellation of a deed, have— (but 
he had not) asked for an injunction. The suit, 
however, was held maintainable and a declara- 
tory deoree alone was granted. Ram NEEDHEE 

Koondoo v. Rajah Rughoo Nath Narain 
MULLO, 1 C. 456 = 23 W.R. 516. 

(49) — S. 15— Declaratory decree— English 
Chancery Act, s. 50, — When the life tenant 
has alienated property, the person who is 
entitled ns reversioner, is ontitlod to a decree 
declaratory of his t'tle under s 15 of Act V[II 
of 1869. Although the words of s. 15 of Aot 
VIII of 1859 are almost identical with those of 
s. 50 of the English Chancery Amendment Act, 
it does not follow that in any case in which 
the latter section is held inapplicable by the 
Courts of Chancery in England, the former 
section will bo held to be equally inapplicable 
in India. The application of s. 16 of Aot VIII 
of 1859 must bo viewed in oonneotion with tho 
system of procedure to whioh it belongs. TlRU- 
MALATHAMMAL V. VENK ATARAMANAIYAN 2 
M.H.G. 378. [F. t 6 M.H.C. 117.] 

(49-a) — S. 15— Declaratory decree— Conse- 
quential relief ^ not prayed for— Declaratory 
decree— Judicial Committee. — There may bo 
oasea in whioh a merely declaratory deoree may 
be made without granting any consequential 
relief ; or, in whioh the plaiDtifl does not 


Civ. Pro. Code (Aot VIII of 18B9) — continued. 

aotually ask for any consequential relief in the 
suit; otherwise the 15th section of the Oiv, 

Pro. Code (Aot VIII of 1859. would have no 

operation at all. All that the Court was to see 
both according to the Code and the analogous 
provision in the English Statute is whether the 
declaration of the plamtiff’s right may be the 
foundation of relief to be got somewhere— for 
example in a Court other than that wherein 
the declaratory deoree is prayed for. The 
plaintiff asked for a declaratory deoree to the 
effeot that he was entitled to enhanoe the rent 
in order that he may sue the tenant in a 
Revenue Court for enhancement of rent, Held, 
that this was a proper case in whioh a mere 
declaration of right might bo made. [F. 11 
B.H C. 232 ; Appl., 5 A. 55 ; R., 6 N.W.P.’im, 
F.B., 23 W.R. 314, 2 B. 370, 5 C. 512, 10 C. 
324 = 10 I. A. 150, P.C.] Where it is shown 
that a Court has a discretion to make a declar- 
atory deoree, and where, in the exeroise of suoh 
discretion, a deolaratiou is made, the Judioial 
Committee will not interfere with suoh discre- 
tion upon light grounds. 8ADUT A LI KHAN 

V. KHAJKH ABDUL GUNNY AND KHAJEH 

abdul Gunny v. Mussamat Zamoorudoo- 
NISSA Khanum, 11 B.L R. 203, P.c. = 19 W. 

R 171 = 1. A. Sup. Yol. 163 = 3 8ar. 229. [R„ 

9 A. 365, 2 Bom.L.R, 254,] 

(49-6) — S. 15 — Declaratory decree — Conse- 
quential relief .— The right given by Act VIII 
of 1859, s. 15 of obtaining a declaration of 
title without consequential relief oan be 
olaimed only in those oases where the Court 
could have granted relief if relief had been 
prayed for. Plaiutiff, a Raja, was in posses- 
sion of oertain lands by reoeipt of rents 
from tonants. The tenants alleged that they 
wore in poasesHiou under a “ Mogole bromottur 
title.” The plaiutiff's suit was for sotting aside 
tho title alleged by the defendants. Held , the 
suit not being one to set aside any deed set np 
by the defendants impugning his title as zemin- 
dar or Raja, but merely to sot aside an assertion, 
was not maintainable. Tho Court? oould grant 
a doolaratory deoree, only in oaseB where con- 
sequential relief, if asked lor, could be granted. 
This was not a case of that kind. Raja NIL- 

money Sing Deo Bahadoor v. Kalee 
churn Bhuttacharjee. 14 B.L.R, 382, P. 

C =23 W.R, 150 = 2 I. A. 83 = 3 Sar. 447-8 
Suther. 77. [£., l M. 65, 1 O. 456 = 25 W. 

R. 516, 3 O 612, 5 C. 512 = 4 C.L.R. 517, 21 B. 
509, 20 A. 96 = AAV. N. 1897, 204, 27 B. 43, 3 
Ind. Cas. 224 ; Cons., 15 B.L.R, 83 = 23 W.R. 
814 = 3 Sar. 486 = 3 Suther. 106 = 2 I. A. 169; 
D., 13 C. 3.] 

(60)— 8. 15— Sea DECLARATORY DECREE, 

8uit for— General. 5 B.L.R. 614, Note= 
12 W.R. 248, 6 M.H.C. 307, 6 M.H.O. 310. 

(51) — 8. 15— See Declaratory decree, 
Suit for— Declaration of title, 8 W.R. 

341, 9 W.R. 326, 22 W.R. 312, 23 W.R. 
160, 1 M. 65. 

(52) — 8. 15— See DECLARATORY DECREE, 

Suit for— Orders of Criminal court, 22 

W. R. 329. 
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15 —See Declaratory Decree. 
Suit for— reversioners, 10 C. 324 p c 

= 10 I. A. 150 = 13 G L.R. 418. 

15 ~& ee Declaratory Decree, 

SUIT EOR-SUITS CONCERNING DOCUMENTS, 

7 aL.R. 614=16 W .R. 42L I lad. Jar. N.8. 

(55) — s. 15— See Declaratory Decree 
suit for— When Declaratory suits lie! 

12 W,R. 248, 21 W.R. 101, Bourke O.C. 8 
= Cor. 94. 

(56) — 8. Id— See DECLARATORY Decree, 

Suit for — Miscellaneous, 9 w r. 380 

17 W.R. 466. 

(57) — S. 15 — See ESTOPPEL— ESTOPPEL 
By CONDUCT, 3 B.L.R. App. 55. 

(59) — S. 15— See GUARDIAN— MlSCELLA 
NEOUS, 10 W.R. 17 = 7 B.L.R. 617, Note. 

(59) S. 15— See Hindu Law — alien- 
ation, 5 B.L.R. 508. 

(60) — S. !5— See JURISDICTION OF CIVIL 

Courts, 6 b.l.r. 658 = 15 W.R, 471, p.c, 

(61»— s. 15— See REMAND, 11 W.R. 77. 

(62) — 3. 15 — See SPECIFIC RELIEF ACT 
1877, s. 42, 4 C.L.R. 270. 

(63) — 8. 15 — See NOS. 22-a. 29, 47, supra. 

(64) — 39. 15, 350 — See DECLARATOR if 

decree. Suit for— Miscellaneous, 13 w. 

R. 175. 

(65) S. 24 — Falsa verification — Verification 
by mockcear — See PLAINT — VERIFICATION 
and Signature, W.R. F.B., 4i = M*rsh 127 
= 1 lad. Jur. O.S. 44. 

(66) — 8. 2 8 — See PLAINT— VERIFICATION 
AND SIGNATURE, 5 W.R. Mis. 33, 6 W.R. 
Mis. 59. 

(66-a)— 3s. 34, 103— See ClV. Pro. Code, 
1908, O. IX, r. 13, 7 B.L.R. 207 = 16 W.R. 17. 

(67) — Ss. 41, S7, 272, 327— See PRACTICE 
and Procedure, 3 b.l.r. a c. 396=12 

W.R. 432. 

(68) — Ss. 60, 66— See SUMMONS, 2 B.L.R. 
A.C. 59 = 10 W.R. 349. 

(69) — S. 66— See No. 68, supra. 


Civ. Pro, Code (Act YIII of 1839)— continued- 

(77 and 78)— Ss. 83, 84— See INSOLVENCY 
CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE, 2 B.H.G. 146. 

(79) — Ss. 83, 84— See ST. 11 & 12 Vic O 

21, I B.H.G. 224. U * 

(80) — S. 84 -See NOS. 75, 78, 79, supra. 

(81) — Ss. 84, 270— See ATTACHMENT — 

PRIORITY OF ATTACHMENT, 13 W.R. F.B. 
9* * 

(S2j S. 92— See No. 75, supra . 

(83; — S. 97— See NOS. 30, 67, supra. 

s o 8 /!rrf n S ' rt P7 {b) 'J 30 > 231— Applicability of 

h ( 9 rl i 6 V in( J under s. 230, alter it has 

been duly numbered and registered. -S. 97 (6), 

Liv Pro. Code, is applicable to a nrooeeding 

undo,. B . 230, Civ. Pro. Code, after it" has beef 

duly numbered and registered. The effect of 

6. 230 read with a. 231 is to empower and 

undTi , 6 Gou h rt with an application 

under it for which probable cause Has been 

wn, as a plaint on the institution of a suit, 

and in proceeding with the trial of the olaim 

°i da , a P piloant ' t0 a PP ] 7 the law of procedure 
in just the same manner and with tbe same 
effeot as if the applicant were the plaintiff in a 
suit instituted by plaint i n the ordinary way. 
In short, tbe sections make tha applica’ 
tion, when numbered and registered, a regular 
suit for all purposes. SUBBARAHANIEN v 
PONNUSA WMY CHETTY, 5 M H C 2QR TP ' 

2f P.R. 1909 = 32 P.L.k 1909 = 27 PW C R' 
1909 = 1 Ind. Cas. 604. J ‘VY.R. 

(84 a)— 8. 103 Sea NO. 66-a, supra. 

"“5: 105— See Execution of decree 
Execution by and against reprf 

SENTATIVES, 9 W.R. 442. 

ATho™ 107 — Sale— sale for 

arrears OF RENT— 8ETTING ASIDE SALE 
AND ITS EFFECT, 24 W.R. 260. 


(70) — Ss. 74, 80— See ATTACHMENT BEFORE 
JUDGMENT. I lad. Jar. N.S. 294, Note. 

(71) — 8. 77 —See PARTIES TO SUITS — 
GENERAL, 24 W.R. 409. 

(72) — S. 77 — See PARTIES TO SUITS— ADD- 
ING PARTIES TO SUITS, 10 W.R. 34. 

(73) — S. 77— See RENT, SUIT FOR, 12 W.R. 
81. 

(74) — S- 80— See No. 70, supra . 

(75) — Ss. 81 to 84 and 92— See INJUNCTION— 

Under Oiv. Pro. Code, 6 W.R. Mis, 1. 

(76) — B. 82— See No. 75, supra. 


(86 a)— 8. 119— See No. 219, infra. 

(87) Ss. 119>148, 108 — Application — Review . 

—A decree of dismissal passed on a day fixed 
by adjournment for the first hearing of the 
suit and for the default of non-appearance of 
the parties or their vakils, is a decree that may 
be made under s. 147, Civ. Pro. Code, and is 
consequently one to whioh 3. 119, Oiv. Pro 
Coae, may be applied. Bug where a suit is 
adjourned to a day to enable the parties to pro- 
duce witnesses, and on that day the vakils 
of both parties appear but no witnesses, and the 
amt is dismissed, s. 148 alone applies to the 
default for whioh the decree is passed ; it is 
clearly therefore a final decree, subject only to a 
review of judgment or an appeal. AMBALA- 
VANA PADEIYATCHI v. SUBRAMANIA PADE- 
YATCHI, 6 M H.C. 262. [R., 10 M. 270, 18 

M L. J , ol = 3 M.L.T. 225. 

(88) — S. 123— Construction of.—Q. 123, Civ. 
Pro. Code, 1859, contemplated that a defendant 
should, in his written statement, set forth the 
oase he intended to make at the trial. CHOVA 

Kara v. Isa bin Khalifa, 1 B. 209. 
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(88 a) — S. 124 — Written statement — Offer 
without prejudice -Irrelevant matter. —An offer 
without prejudice should be omitted from the 
pleadings. In a suit where tho written state- 
ment of the plaintiff contained letters relative 
to an offer made by the defendant without 
prejudice, tho Court ordered, on the application 
of the defendant, that the paragraphs cf the 
written statement relating to the offer should 
be struck out. HALFORD v. THE EAST 

Indian Railway Company, 12 B L.R. App. 
19. 

(89; — S. 124— See WRITTEN STATEMENTS, 
8 W.R. 295, Cor. 59. 

(90) — S- 130 — Sea APPEAL — GROUNDS OF 
APPEAL, 21 W.R. 183. 

(91) — Ss. 130, 350— Sec STAMP AOT, 1662, 
s. 17, 3 B.L.R. A.C. 235 = 12 W.R. 47. 

(92) — S. 148— See No. 87, supra, 

(93) — • Ss . I48 t 162 — Refusal by original Court 
to allow plaintiff to examine defendant as witness 
— Dismissal of suit— Duty of appellate Court.— 
Whece the original Court refuses to grant tho 
application of the plaintiff in a suit to examine 
a defendant as hia witness and, on the adjourn- 
ed date of hearing, plaintiff fails to produce 
any other witness, and the original Court 
dismisses tho 6uit under s. 148, Civ. Pro. Code, 
and it is found ou appeal that there was no 
good ground for the rofusal of the lower Court 
to compel the attendance of the defendant as a 
witness, it is the duty of the appellate Court to 
remand the suit to the original Court, in order 
that the defendant's examination as a witness 
for the plaintiff may be taken, and the oase ful- 
ly heard aud determined upon the evidonco of 
that and any other witness whom either party 
may produoe. LATCHMANA RAU 8AH1I3 v. 
RAGUNATHA RaU, 6 M H C. 299. 

(94) — Ss. 156, 216, 220— See LIMITATION 
ACT, 1908, ART. 182— NOTICE OF EXECUTION. 
6 W.R. Mis. 97. 

(95) — S. 159 — See No. 87, supra. 

(96) — S. 162 — See WITNESS— SUMMONS TO 
AND ATTENDANCE OF .WITNESSES, 1 W.R 
297. 17 W.R. 607, 21 W.R. 44. 

(97) — S. 162— See No 93, siqwa. 

(98) — Ss. 162, 163 — See Appeal— ORDERS, 

X W.R. 83. 

(99) — Ss. 162, 163, 170— Evidence. — When a 
defendant specially summoned to attend and 
give evidence under ss. 162 and 163, Civ. Pro. 
Code, failed to attend, aud there was evidence 
to support tho plaintiff’s case, the Court acted 
rightly in deciding against tho defendant under 
8. 170. SHAN CHANDRA GHOSE v HARIS 
CHANDRA Banerjee, 9BLR 218 Note = 12 
W.R. 869. 

(100) — S. 163 — See NOS. 93, 99, supra. 

(101) — Ss. 166, 170— See WITNESS— EXA- 
MINATION OF .WITNESSES, 1 B.L.R. 8.N 
20, 0. 


Civ Pro. Code (Act YIII of 1859)- continued. 

(102) — 8. 170 -See Nos. 99, 101, supra. 

(102-a)— Ss. 187 , 189, 193 , 196-Appcal- 
Costs— Discretion. — \a appeal will lie on a 
mere question of oosts, though any interference 
with the order of the first Court as to oosts 
should be exeroised with disoretion. Gridhabi 
Lal Roy V. Sundar 3IBI, B.L.R. Sup. Yol. 
496 = 6 W.R. 187. [F., 14 W R. 255, I C. 385 

= 25 W.R. 226, 12 C. 179 ; Appl., 8 C. 91 ; R., 
18 W.R. 253. 8 B. 368, 16 B. 241, 4 C.W.N. 
90, 6 O.C. 62]. 

(103) — S. 192 — See DAMAGES— DAMAGES, 
Suits for, 2 W.R. 76. 

(104) — 8. 19 1— See SPECIFIC PERFORM- 
ANCE. 1 M.H.C, 341. 

(105) —Ss. 201. 207, 212 , 221, 273. 274,275, 
280,281-Act XX III of 1865, ss. 8,13,15- 
Execution of decree- - Inf ructuous execution- Exe- 
cution anainst person— Onus,— After an iofruot- 
nous execution against tho judgment-debtor’s 
property, the Court is bound, upon application 
rnado, to issue execution against his person, and 
the burden of proof should be put on the debtor, 
when acre^tod, to show that he has no means of 
satisfying the debt, aud that he has not been 
guilty of any misoonduot. O. 8KTON v. A. S. 
BIJOHU, 8 B.L.R 233 = 17 W.R. 163. 

f 106) — Ss. 205, 233 to 288— See ATTACH- 
MENT-SUBJECTS OF ATTACHMENT, 7 B.L. 
R. 318= 15 W.R 34. 

(107) — Ss. 205 , 273 — Attachment of necessary 
wearing apparel , — Necessary wearing apparel is 
not liable to attachment under. GANGABAM 

Velji V. Parbhu Dayaram, 9 B.H.C, 272. 

(108) — S. 207 — See No. 105, supra. 

( 109) S$.208. 284, 285 287, 290-Exe:ution. 
—Where a certificate of non-satisfaodou and a 
oopy of the decree are transmitted by the Coart 
which granted the deoroe to another Court lor 
execution under s. 285. Civ. Pro. Code, any 
application for the rovivalof execution after the 
proceedings have been struck off the file or for 
the substitution of tho name of ari assignee for 
that tho original decree-holder should be 
mado to the Cour; which passed the decree. 
Tuo word “Court” in s. 20S does not extend to 
the Court to whioh tho decree is transmitted 
but is limited tj tho Court whioh passed the 
dooreo. 8HEO NaraiN SlNGH v. HARBANS 
Lal. 5 B.L.R 497 = 14 W.R 63. [F., 9 B. 
H.O. 46 ; Appl, t 28 M. 466, F.P. = 15 M.LJ. 
116 ; R., 'll O. 488..] 

(109-rtl — Ss 210,211 ,246 - Act XXIII of 1861, 
s. 11 — Execution of decree —Claim by personal 
rcoresenta'ivo of judgment d-bt or— Appeal.— 
Where application i* made to execute a deoree 
originally obtained agaiust A. and against B, one 
of the legal representatives of a A deceased, and 
suoh application is ba?od, as it must be, upon 
the ground that B is in possession of property 
belonging to the estate of A, whioh property tho 
Court is asked to attaoh with a view to solo, 
B’s answer to that application being that she 
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holds the property, not as the representative of 
A, bnt in her own right, suoh answer oannot be 
termed a setting up of a claim under Act VIII 
of 1859, s. 246 ; but it is an answer to an 
application made uader as. *210 and 211. and 

the case comes under the term* of Ac; XXIII 
of 1861. s. 11. Where a suit is brought under 
s. 203, Aot VIII of 1859 against the representa- 
tives of a deceased person the defendant noed 
not be sued in any “oapaoity,” but should be 
described ai stated in s. 26 ; and the plaint 
should contain au allegation that ho is 
th^ represents ve of 8uoh deoeased person 

ameerunissa Khatoon v. Meer Mozuf- 

FER H °SSEIN CHOWDHRY, 12 B L.R 65 = 20 

W.R. 280. A per., 6 C. 777 = 3 O L R 117 

9 B. 458, 16 G. 1, 16 G. 603 ; R., 8. A. 626. 9 A.’ 
605. 15 O. 437.] 


(110)— SS. 210. 296 — S-e 
CASES, Bourke O.C. 151. 


Costs -Special 


(111) 3 212 — Sei No [05, Supra. 

(112) — SS. 212, 285 — See LIMITATION ACT 

1908.ART., 182 -STEP IN-AID OF EXECUTION 
1 A. 525. 

(113) 3, 216 — See No. 94, supra , 

(114) Ss. 216 , 217 — Execution —Procedure. 
-Wnore an application i* made to execute 

a deoree and notice ij issued under s. 215, Civ. 
Pro. Code, aad the oppjsite party presents a 
petition containing grounds of objection, tbe 
Judge is bound, whether a day for hearing is 
fixed or not, and even if the petitioner is not 
presenl. toconsider the objections and pass such 
order as may appear just and proper. Raj- 

ballab Saha v Ramsaday Ghose 3 B L R 
App. 65 = 11 W.R. 155. 

(115) — S. 217— See APPEAL— DECREES AND 
EXECUTION OF DECREES, W.R. 1861, Mis. 
23. 

(116) — 8. 217— See No. 101, supra. 

(117) — 8. 220— See No. 94, supra. 

(118) 8- 221— See No. 105, supra. 

(118-fl) — S. 225— Sae PARTITION— 8UITS 
FOR PARTITION. JURISDICTION OF CIVIL 

Courts in. 100 p.r. [876. 

(119) — Sg. 225,320— See APPEAL— ARBITRA- 
TION. I B.L.O. 319, Note = 8 B.L.R. 130. Note 
= 12 W.R. 397. 


Civ. Pro. Code (Act YIII of 1859)— continued. 

(121) — S. 229 — See No. 120, supra. 

(122) Ss. 229, 231— Applicability . — The pro- 
visions of e. 231 are not applicable where the 
proceedings are not conducted according to the 
provisions of s. 229 of r,be Procedure Code. 
LHUJJOO V. Doorga Dass. 2 Agra 225 

(123) — Ss. 229, 23 1 — See 8PECIAL OR SE- 
COND appeal — appeal against orders 

WHEN LIE AND WHEN NOT, 9 W.R. 337. 

3 W^R^is I 2 , 9, ~ Sce APPEAL — Orders, 

(125,— S. 230— See No. 84, supra. 

(126) Ss. 230, 231 — ■ Appeal only on dtcision 
i Pasted on investigation . — The language of s. 231 
.7* ;■ r P- Code, shows that the Legislature 
intended only to give the appeal from a decision 
passed after an investigation of the matter in 
dispute in tbe same mauner as if a suit had 
been instituted, and in that oaso to prohibit aoy 
fresh su-t ; but not to give any appeal if the 
Court should reject the application as being 
made without probable cause, leaving the appli- 
cant m that oase to his remedy by an ordinary 
suit. STRINARASIMMA CHARJYAR v. NARA- 
SIMMA CHARIAR, 5 M H.C. 183. 

1 w 7~m, 11V. nit APPEAL -°« DE *s. 

™ m u7 3 ,u ™~ Se ° Nos> 8! - ,20 ’ 132 ' 

(129) — s. 232 — See ATTACHMENT SUB- 

JECTS OF ATTACHMENT, 8 W.R. 9. 

(130) 8. 233 — See No. 106, supra. 

(131) — S. 234 — See No. 106. supra. 

(1 32) -.9 S 234, 246 -Prohibitory order in 
i espect of debt due to judgment-debtor— Objection 
raised bij alleged debtor— Duty of Court — On an 
objection being taken to tne attachment and 
sale of an alleged debt or deposit due to the 
judgment-debtor, the Court by whioh the pro- 
hibitory order has been made is bound to in- 
quire into the existence of tbe debt, and, where 
there is no prnna facie evidence of the same, 
it should sec aside the prohibitory order. 

UMED v * MOHANLAL MADHAV, 

4 D. 064a 


(120) — Ss. 226, 229, 231 — Obstruction to exe- 
cution of decree for immoveable p operty— Fresh 
suit . — The provisions of s. 22b ol the Civ. Pro. 
Code, 1859, are permissive, and if a plaintiff 
does not choose to proceed under that section, 
there is nothing to prevent him from bringing 
a regular suit against those who obstructed him 
from obtaining possession in execution of his 
decree. It is only when an application under 
s. 226 is entertained and registered as a regular 
suit and deoided against him, that the plaintiff 
would be precluded from instituting a regular 
suit in regard to the same matter. The plain- 
tiff, therefore, can bring a regular suit if hia 
application is rejected as being beyond time. 

Beni Prasad v, Lachman Prasad, 4 A. 131 

=»A.W.N. 1881, 145. 


(133) Ss. 234, 246 - Application for cancell- 
ation of prohibitory order.- it is not oompetent 

i°„® ( 3o # u rt Jo entertam an application, under 
s. 246 of Act VlII of 1859. to cancel a prohibi- 
tory order issued under s. 234 on the ground that 
the person served with the order is not in pos. 
session of tbe prop?rty mentioned in suoh order- 
nor can such a person have, in aoy manner* 
been damnified by that order. LALLU Gir! 

dhar v. Shankardas Ramji, 4 B 325, Note, 

(134) 5. 235 — See No. 106, supra. 

(135) — Ss. 235, 256, 259, 285— See "BALE— 

Bale in execution of decree — Setting 

ASIDE SALE, W.R. 388. 

(136) S. 236 — See No. 106, supra. 

(137) — 8. 287— Set No, 106, supra. 


907 


THE ALL INDIA DIGEST. 


908 


Civ. Pro. Code (Act Yill of 1889)— continued- 

(138) — 3s. 237, 271— See SALE — BADE IN 
EXECUTION OF DECREE — PROCEEDS OF 

6ALY, Right to, 24 w.R. 305. 

(139) S. 238 — See No. 106, supra. 

( 1 40) Ss 241 242,243, 246 — Scope of s 246 - 
S 246 not applicable to debt due —But to immove - 
able p' ope > t y or specific moveable property — Debt- 
due 1 1 judgment- debtor attached in hands of per- 
son owing %t— Procedure under ss. 241, 242 , or 
243 . — Aot VIII of 1859, s. 246 applies only to 
immoveable property or to speoific moveable 
property, not to a debt due. When a debt due 
to a judgment debtor is attached in tbe hands 
of the persou who owes it, he may put it into 
Court voluntarily under s. 241, or under com- 
pulsion under s. 242, or bo sued for it under 
s. 243. A person who is sued under s. 243, Aot 
VIII of 1859, is not barred, because of tbe 
lapse of a year, from setting up any ground of 
defenoe which he may have against the olaim, 
Muss \mut RAMBUTTY KOOER v. ICAMESSUR 
Persha, 22 W.R. 36. [R. t 24 M. 20, 27 M. 
67.]. 

(141) — 8. 242 — Sec No. 140, supra, 

(142) — S. 243 — See No. 140. supra. 

(143) 3. 246 — See NOS. 132,133. 140, supra. 

(143-a) — S. 249 — See SALE— SALE IN EXE- 
CUTION of decree— Description in pro- 
perty sold, Errors in, i O.L.R. 460. 

(143-6)— 5. 271 — Bill of exchange — Execu- 
tion of dec-ee — Attachment by mortgagee . — A 
and N were sued by B on a bili of oxohango and 
A mortgaged oertain property whioh belonged 
to himself and N jointly as seourity for the 
payment and the property was afterwards sold 
subjeot to the mortgage of B in exooution of a 
deoree held by a third party. B got one dooroe 
on the bill of exchange, and another deolaring 
that he had a good mortgage of A's interest in 
tho property and .for an account and sale in 
default of payment. Subsequently B got an 
order, in his bill of oxohaugo suit, for payment 
from t. ho surplus sale-proceeds in tho third 
party’s suit. On appeal from an order ordering 
B to re-pay the amount, on the ground that he 
was entitled to share in tho surplus, the order 
was allowed to stand on B undertaking to pay 
into Court the mortgage-money with interest, 
if that sum should be received by him in tho 

mortgago-puit. Bank of Bengal v. nundo- 

LALL DOSS, 12 B.L R. 809. 

(143 c) — S. 271 —Executioti of decree — Attach- 
ment by mortgagee. — The proviso in s. 271, Aot 
VIII of 1859, applies to a ease where tho pro- 
perty is actually sold aubjoct to a mortgage and 
where the purobasor is, in faot, only buying tho 
equity of redemption whioh romains in the 
judgment-debtor ; and it does not apply whore 
there is merely the right by the law in the 
mortgagee to enforoe his mortgage against the 
purohaser. Where a mortgagee brings a 
suit upon his bond, and obtains a deoree for the 
money due, whioh deoree says that the execu- 
tion shall be had against the property pledged 
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and then against the person, it is oompetent for 
him to waive his right as mortgagee, and, rest- 
ing upon his mooey-deoree, to seek to have a 
| share in the surplus proceeds of sale under 
s. 271. SHEIKH FAKEER BUX V. CHUTTUR- 
DAREE CHOWDRY, 12 B.L R. 813, Note = l§ 
W.R. 209. [Diss., 27 C. 285 ; F., 21 W.R. 43 ; 
£., 4 C.L.R. 11, 5 B. 470, F.B.J 

(144) — S. 250 —Application under the suit— 
Nature — Ordinary suit. — An application under 
s. 230. Civ. Pro. Code, 1859. when onoo regis- 
tered and numbered as a suit, should be tried 
as an ordinary suit between the applioant as 
plaintiff and the decree-holder a? defendant. 
The Court should try not only tho questiou of 
possession but also the question of title. 

Mussamat Yus an Khatun v. Ramnath 
sen, 7 B L.R. App. 26. 

(145) — 8. 250— S-c ST. 11 AND 12, VIC. 
C. 21, 3 B.H.C O.C. 25. 

(146) — S. 256 — See No. 135, supra. 

(147) — Ss. 257, 258— See 8ALE— SALE IN 
EXECUTION OF DEOREE — RIGHT OF PUR- 
CHASE ON SETTING ASIDE SALE, 4 B.L.R. 
F.B., 11 = 12 W.R. 8. 

(148) — Ss. 257, 387 — See SALE— 8ALE IN 
EXECUTION OF DECREE— SETTING ASIDE 
SALE, 3 W.R. 70. 

I (149)— 8. 258— See 8ALE— SALE IN EXECU- 

I TION OF DECREE— RIGHT OF PURCHASE ON 
SETTING ASIDE SALE, 1 W.R. 55, 6 W.R. 147. 

(150) — S. 258 — See No. 147, supra. 

(151) — S. 259— See No. 135, supra. 

(152) — S. 265 — See SUPERINTENDENCE OF 
High Court, 8 W.R. 26. 

(1531 — S. 270— See 8ALE— SALE IN EXECU- 
TION OF DECREE- GENERAL, 2 Agra 183. 

(153-a' — 3. 270 — Sec No. SI, supra. 

(154) — Ss. 270 , 271 — Attachment — Proceeds 
of sale of property —Distribution . — A creditor 
holdiug several decrees against the same judg- 
ment-debtor o-uiuot t*ko out simultaneous 
attachments agaiust that debtor’s property, in 
such manner as to entitle himself, under s. 270 
of the Civ. Pro. Code, to have all his deoree3 
paid in full to the exclusion of other Attaching 
creditors. He can only be regarded as first 
attaching oreditor in respeot of ono of the deorees 
whioh he held. RADHA GOBINDA SHAHA v. 
SHEIKH TAWKU JAMADAR, 2 B L.R. A.C. 
100. 

(155) — 8. 271— See EQUITY OF REDEMP- 
TION, 5 B.L.R. 380. 

(1561—8. 271— Sfie SALE-SALE IN EXEOU* 
TION OF DECREE — PROCEEDS OF SALE, 
RIGHT TO, 21 W.R. 43, 21 W.R. 86, 21 W.R. 
194. 

(157)— S, 271 — See No. 198, 184, supra . 

(168)— S. 272 — “ Improper means” meaning 
of —Fraud— Suing heirs of obligor.— B obtained 
a deoree under s. 23, Aot XX of 1866, agtinit M. 
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one of the original obligors, aud against the repre- 
sentatives of P, another ol the original obligors, 
who died previous to the suit being brought, B 
took out attachment in exeoutionof that decree, 
K, who obtained a decree against M, subsequent 
to the decree of B, also took out execution of 
his decree and attached the same property, 1 
Then K applied under s. 272, Act VIII of 1859, 
that his deoree was to be satisfied first, on the 
ground that B obtaiued his decree by fraud 
and improper means. The Munsiff, who wa3 
the same officer who had given B the decree 
found that there was no fraud, but held that, 
inasmuoh as B had sued the representatives 
of one of the original obligors who was dead at 
the time he brought the suit, on a stamp of one- 1 
fourth of the value presonbed ior a plaint in 
such suits, the deoree of B had been obtained 
by improper means, and he therefore passed an 
order to the effect that K’s decree was to be 
satisfied first. Held , that a mere error of the 
description alluded to, namely, an error in 
suing the representatives or heirs of the deceased | 
obligor, was not obtaining a deoree by “ impro- 
per means” within the meaning of s. 272, 
Act VIII of 1859, and that the Munsifi’s 
proceedings were without jurisdiction. Per 
Ainslie , J. — There must be some misconduot 
on the part of the decree-holder in order to 
invalidate hia decree under s. 272, and not a 
mere error in procedure on hie part or on the 
part of any pleader employed by him, BRAJA- 
NATH SHAHA v. KANAYI LAL BEN, 6 B L R. 
174-14 W.R. 363. 

(159) — 8. 272 — See EXECUTION OF DECREE 
—Mode of Execution, 11 W.R, 97. 

(160) — 8. 27-2 — See Fraud— Fraud, ele- 
ments OF AND PROOF OF, 2 W.R. Mis. 29. 

(161) — S. 272 — See JURISDICTION— QUES- 
TION OF JURISDICTION, 14 W.R. 363. 

(162) — B. 272— See NO. 67, supra. 

(163) — 8. 273 — See INSOLVENCY— INSOL- 
VENCY UNDER OlV. PRO. COEE. Bourke, 
A.O.C 74, Bourke, O.G. 101, 6 B.L.R. 575 = 

15 W.R. 204, 12 W.R. 125, 21 W.R. 185, 25 W. 

R. 95, 5 M.H.C. 108. 

(164) — B. 273— See WARRANT, Bourke, O.C. 

96. 

(165) — S. 273— See NOS. 105, 107, supra. 

(185-a) — Ss. 273, 274. 275 and 283— See 
Appeal— Decree and execution of de- 
cree, 2 B H.C. 94. 

(166) — Ss. 273, 280— See INSOLVENCY- 

INSOLVENCY UNDER CIV. PRO. CODE, 1 Ind. 
Jur. N.8. 247, 5 B.L.R. App. 21. 

(167) — S. 274— See NOS. 105, 165-a, supra. 

(168) — 8. 275— See NOS. 105, 165-a supra. 

(169) - Ss. 275 281— See INSOLVENCY- 

INSOLVENCY UNDER CIV. PRO. CODE, 2 Ind. 
Jur. N.S. 91. 

(170) — 8. 280 — See INSOLVENCY— INSOL- 
VENOY UNDER CIV. PRO. CODE, 12 W.R. 422, 


Civ. Pro. Code (Act YIII of 1839)— continued. 

(171) — 8. 280-See Nos. 105, 166, supra. 

(171-a)— 89. 280, 281— See COURT Fees 
ACT, 1870, 8 B.L.R App. 42 = 16 W.R. 84. 

(172) — 8s. 280, 281— See INSOLVENCY— IN- 
SOLVENCY under Civ. pro. Code, i ind. 
Jur. N.S. 8. 

(173) — 8. 281— See NOS. 105,169, 171-a, 172, 

supra. 

(174) — S. 283— See NOS. 124, 165-a, supra. 

(175) S. 284 — See NO. 109, supra. 

(175-a)— Ss. 284, 372— See Ben. ACT X OF 
1859, ss. 23,77, 153, 160, 161, 28 C. 532 = 5 C. 
W.N. 279. 

(176) — 8s. 284, 285— See EXECUTION OF 

decree— Transfer of decree for exe- 
cution — Execution out of Court’s 

JURISDICTION, 12 B.H.C. 212, 

(177) — S 285— See APPEAL — DECREES AND 

Execution of decrees, 6 N.W.P. 73. 

(178) — 8. 285— See Execution OF DECREE 
Transfer of decree for execution — 

Execution out of Court’s Jurisdiction, 

1 Ind. Jur. N.S. 189. 

(179) — 8. 285— See LIMITATION ACT, 1908, 
ART 182 — STEP-IN-AID OF EXECUTION. 7 N. 
W.P. 79. 

(180) — S. 285— See NOS. 109. 112, 135, 176, 
supra. 

(181) — Ss. 285, 2S6 — See LIMITATION ACT, 
1908, ART. 182 — 8TEP IN-AID OF EXECUTION. 
10 W.R. 337. 

(182) — 8s. 285, 286— See 8mnll CAUSE 

Court, Mofussil, Jurisdiction of — 
practice and procedure of, ie W.R. 227. 

(183) — Ss. 285, 348— Act XIV of 1859— Limi- 
tation Act . IX 0/ 1871 — Compromise under 
decree Instalment — Payment under compro - 
mise.— The reoeipt of instalments by a deoree- 
holder, out of Court, in pursuance of a compro- 
mise made between him and his judgment- 
debtor and sanctioned by the Court, is not a 
proceeding to enforce or keep in force a deoree. 
[Appr.y 3 A. 585.] Nor can a condition in a 
compromise that on default being made in a 
certain number of instalments, the deoree 
should be exeouted in full, prevent limitation 
from running. STOWELL v. BILLINGS, 1 A. 
330. [22., 2 A. 322.] 

(184) — S. 286 — See NOS. 181, 182, supra, 

(185) S. 287 — See No. 109, supra. 

(186) — 8. 288 — See COMPANY— WINDING 
up of Company, 3 B.H.C. O.C. 20. 

(187) — 8. 288— See EXECUTION OF DECREE 

Transfer of decree for execution — 
Execution out of court’s Jurisdiction, 

2 B.L.R. A.C. 65 = 10 W.R. 357. 

(188) — 8. 290 — See No. 109, supra . 

(189) — 8, 296— Set NO, 110, supra . 
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(190) — 8s. 315, 318 and 330 — See ARBITRA- 
TION-MISCELLANEOUS, 6 B.L.R. 357. 

( 1 91) — 8. 318 — See NO. 190, supra. 

'19-Jj — 6. 330— See ARBITRATION — MIS- 
CELLANEOUS, 12 Ind. Jur. N.S. 16. 

( 193 j — 8. 320 — See NOS. 119, 190. supra. 

(194) — 8a. 320, 325— See APPEAL— ARBIT- 
RATION, 5 B.L.R, App., 77, Note = 12 W.R. 
93. 

(195) — 8. 325 — See NO. 194, supra. 

(196J — S. 327 — See No. 67, supra. 

(197) — Ss. 332, 334, 337 — See APPEAL- 
GROUNDS of Appeal, 4 N.W.P. 120. 

(198) — 8. 334 — See No. 197, supra. 

(199) — 8. 337— See No. 199, supra. 

(200) — 8. 3*8— Set No. 183, supra. 

(201) — 8. 350 — See NOS. 36, 64, 91, supra. 

(202) — 8. 352 — See REMAND, 2 B.L.R. 8. N. 
13 (6) -10 W.R. 388. 

(202-<2)— 8. 359— See JUDGMENT - FORM 

and Contents, 7 B.L.R. App. 14 = 15 W.R. 

131. 

(202-5) — 8. 372 — See No. 175-a, supra. 

(202-c)— Ss. 872 . 387 -Act XLI1I of 1860 , 
s. 1 Act XXIII of 1861 , s. 27 . — A speoial 
appeal doe9 not lie from the deoision of the 
lower Court on a regular appeal in a suit of the 
nature oognizable by Court of Small Causes 
(though instituted prior to the passing of Act 
XL1II of 1960). GORA CHAND MlSSER v.Raja 
BAYKANTO NARAIN SNGH, 12 B.L.R, 201, 
F.B. =20 W.R. *21. [R , n M. 130 ] 

(203) — 8. 374 — See Review— What Ques- 

TIONS CAN BE RAISED IN REVIEW, 9 W.R. 
370. 

(204) — 8. 374 — See SPECIAL OR SECOND 

appeal— Grounds of appeal, 1 w R. 

247, 

(205) — S. 374— See SPECIAL OR 8ECOND 

appeal— Practice and Procedure in 
special appeal, 17 W.R. 214. 

(206) — 8, 375 —See REVIEW— JURISDIC- 
TION TO REVIEW, 14 W.R. 436. 

(207) - Ss. 376, 377— See MINOR— SUITS BY 
AND AGAINST MINORS, 16 W.R. 231. 

(208) — 8s. 376, 377 — See REVIEW — RE- 
VIEWS after Time, 6 W.R. 99. 

(209) — 8. 377— Review of judgment — Limita- 
tion. — An application for review of judgment 
cannot be granted after the proper time, on 
grounds whiob should have been, but were not, 
urged at the hearing of suit, unless just and 
reasonable oauee were shown to the satisfaction 
of the Court for Dot preferring it within the 
time allowed by law. Madho Das v. Ruk- 
MAN SEVAN SINGH, 2 A. 287. 

(210) — 8. 377 —See LIMITATION ACT, 1908, 
8. 3. 14 W.R. 446. 
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(211) — S. 377— See LIMITATION ACT, 1908*. 
s. 4, 4 B.L.R. F.B. 82 = 12 W.R. 21. 

(212) — 8. 377— See REVIEW — REVIEWS 
AFTER TIME, 3 W.R. 119, 8 W.R. 483, 10 
W.R. 26. 

(218) — 8. 377 — See^Nos. 207, 208, supra . 

(214) — 8s. 377, 378 — See SUPERINTEN- 
DENCE of High court, 2 B.L.R. a.c. iei 
= 11 W.R. 56. 

(215) — S. 378— See NO. 214, supra . 

(216) — S. 387 — See REPEAL OF ACT, EFFECT 
OF, W.R. 1864, 35. 

(217) — S. 387 — See SPECIAL OR SECOND 

appeal— Small Cause court suits, 3 W. 

R. Mis. 19, 8 W.R. 321. 

(218) — 8. 387 — See NO. 148, supra. 

(219) — 8s. 387, 119 — See REPEAL OF ACT, 
Effect of, W.R. 1864, Mis. 36. 

Ciy. Pro. Code. (Act X of 1877). 

[REP., ACT X IVO F 1882.] 

(1) — Payment for decree not certified— Suit 

to recover. — The provisions of Civ. Pro. Code, 
1977 (prior to the Amendment Act) are no bar 
to a suit to reoover money paid by a judgment- 
debtor to the judgment-oreditor, twioe over,, 
on account of the satisfaction of the decree not 
being entered. MUSUTTI V. 8HEKHARAN. 6 
M. 41. (5 M. 397, F.) [F., 10 C. 354 ; £)., 11 

B, 6. 16 M.L J. 64.] 

(2) -See Execution of decree— Effect 

OF CHANGE OF LAW PENDING EXECUTION, 
3 B. 214. 

(3) — 8s. 2, 244, cl. (c) and 54 6— See APPEAL 

— Decrees and execution of decrees, 

8 C. 477 = 10 C.L.R. 617. 

(4) — Ss. 2, 344 — S(C INSOLVENCY— INSOL- 
VENCY UNDER CIV. PRO. CODE, 3 C.L.R. 508.. 

(6) — S, *7. — The word " procedure ** in the 
Civ. Pro. Code of 1877, s. 3, has not the same 
meauing as “ proceedings ” in 6. 6 of Aot I of 
1868. “ Prooedure ” implies the maohinery by 

whioh proceedings are conduoied ; and this, 
after decree, is that provided by the New Code, 
although the proceedings may have been insti- 
tuted under the Old Code. Per Oarth t C.J . 
“ Deoree ” in the Code of 1877 did not inolude 
"orders,” either original or Appellate, upou 
mattors arising in the course of a suit or 
in execution of a decree. Per Jackson, J* 

Runjit Singh v. Mbhrrban Koer, 3C. 

662 = 2 C.L.R. 391, F.B. [R., 4 C. 825-3 

O.L.R. 693.] 

(6) - 8. 3— Sic 8PECIAL OR SECOND- 

APPEAL -GENERAL, 3 O.L.R. 437. 

(7) — S*. 3, 586, 690 — See SPECIAL OR SE- 

COND APPEAL— SMALL CAUSE COURT SUITS, 
A.W.N. 1886, 181. .... 

(8) - Ss. 4, 6, Oh. XX— See BUR. AOT XVII 
OF 1876, sa. 81, 66, 4 0. 94 = 9 O.L.R. 485, 
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(9) — 8. 5, Ch. XX, s9. 344 to 360-See SMALL 

Cause Court, Mofussil, Jurisdiction of 
—Practice and procedure, 2 B. 641. 

(10) — S 6— See NO. 8, supra. 

(11) — Ss. 18, 244— See Res JUDICATA — 

Cause of action, a.w.n. 1881, 64. 

(12) — 8. 20— See Stay of PROCEEDINGS. 4 

C.L.R. 282. 

(13) — Ss. 32. 562 , 563 t 569-Remand for 
adding fresh parties— An appellate Court is 
not oompeient, either under a. 569, or under 
s.566, Civ. Pro. Code, to ordora fresh trial 4 of the 
suit by adoiDg new parties. Where the C.urt 
of first instance has not disposed of the case on 
a preliminary point, but has decided it on the 
merits alter framing and trying all issues in 
the oase, ilia tact that tho plaintiff has chosen 
not to implead persons put forward in the 
defendant’s statoment as really liable, but has 
been content to take a decree against the 
minors alone, however ineffectual it may prove, 
the appellate Court is not competent to remand 
the suit for re-trial by addition ol fresh parties. 

amir beg v. Zainulabdin. A.W.N. 1881, 

49. 

(14) — Ss. 32, 582— See LIMITATION ACT, 
1908, s. 22, 2 A. 487. 

(15) — 8. 49 (t?i — See SPECIFIC RELIEF ACT, 
1877, s. 19, a.yV.N. 1831, 22. 

(16) — S. 51 — See PLAINT— VERIFICATION 
AND SIGNATURE, 3 C.L.R. 15. 

(17j— 8. 99 — See appellate Court — 
Rejection or admission of evidence, 2 

A. 554. 

(18) — 8. 121— See Interrogatories, 5 C. 
707 = 5 C L R 509. 

(19) — Ss. 214 , 244 — Pre-emption — Condition- 
al decree— Question whether pur chase -money 
has been paid withm time — Questions relating 
to execution. — The question whether the pur* 
ohase-money has been paid in time by the 
plaintiff who has obtained a conditional deoree ; 
in a suit for pre-emption, is not oue reiatiug to ! 
the execution of the decree, bearing directly as 
it dues upon what the final result of the suit 
should be ; it is a matter for deoision in the 
suit itself. Any proceedings, therefore, pur- 
porting to deoide the matter on tbe execution 
side, would be ill-founded. Therefore, where 
the defendants in a suit for pre-emption had 
appealed from the decree passed against them, 
and also from an order, purporting to bo passed 
on the execution side, disallowing their objec- 
tion that the puroha6e-money had not been paid 
by the plaintiff within time, and the appellate 
Court allowed their objection and reversed 
the decree of the lower Court, the rejection 
by the High Court, of tbe appeal in respect of 
the execution-proceedings was no bar to the 
hearing of the appeal preferred by the plaintiff 
from the deoree of the appellate Court dismiss- 
ing the suit, and could not furnish a ground 

0. II-58 
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for review of the judgment passed in the second 
appeal in favour of the plaintiff. MUHAMMAD 
ALI V. Debi Din Rai, 4 A. 420 = A.W N. 
1882, 94. [Appr. % U O.O. 114 ; R., 179 P.L R. 
1901 = 21 P.K. 1902.] 

WO) - S. 244 -Party to suit— Representative — 

In a case in whioh a deoree has risen properly 

passed and proceedings taken under it to obtain 

exoontion against a party in a representative 

character, he should be considered a pariy 10 

the suit with respect to any question whioh- 

may arise between him and the other parties 

relating to the execution of the deoree. 8uch 

questions must be disposed ot in execution under 

s. 244, Civ. Pro. Code, and not by separate *»uit. 

ARUNDADHI v. NATESHA, 5 M. 391. [F 9 

?* 45 ,8; G -J » *•. 7 M. 255, 8 A. 626, i5 C. 

i3 ; . M D 3 7 ' S P-R. 1907 = 40 P.W.R. 1907 
= 23 P.L.R. 1908 ; D., 9 M. 80.] 

(21)— S. 244— Dispossession of third party in 
execution of decree— Property purchased from 
judgment-debtor but not affected by decree— Sera- 
late suit. A third party who purchases from a 
judgment-debtor prior to deoree, property which, 
is not oovered by the suit and not affected by the 
deoree, is not a representative of any of the 
parties to the suit ; and where he is deprived of 
suoh property, in execution of tho deoree in 
suoh suit, the matter is not one relating to the 
execution of the deoree, and tbe third party 
can file a separate suit for recovery of possession 
ol th 0 property. (2 A. Gl, D.) Ooservaiion by 
otuart. C. c/.,,on his judgment in 1 A. 388 and 
on tbe judgment of tbe Full Beooh in 2 A. 61 
referring to that judgmeut. ZAUKE LAL v 

Jawahir Singh, a A. 94 = A.W.N. 1882 , 188 ’. 

[R , 15 B. '290, 24 C. 62 ; D., 18 M. 13.] 

• 22J T7 S * Execution of decree— Separate 
suit Money wrongly realized in execution.— 

A separate suit would noc be maintainable to- 

recover money alleged to have been wrongly 
realized from plaintiff by execution of a decree 
in a suit to whioh he was a party but from the 
operation of which, he alleged, he had been 
specially exempted. RAMAPAT MlSR v KaLA- 

nath Panday, A.W.N. 1881, 79. 

(23) S. 244 — Limitation Act, IX of 1871 - 
Laches Execution of decree-Monev over drawn 
—In execution ot a decree of 1869, on an account 
being taken, the deoree-holders obtained a 
oertam sum by the sale of certain property. 
Subsequently, on the application of the iudp- 
ment-debtor. the account was re-opened, and 
fioaUy in 187o it appeared that the deoree- 
holders had overdrawn. In j 876, the judg- 
ment-debtors applied for an order for the re- 
payment of the sum so overdrawn. Held that 
(a) this was a question respecting money paid 
in execution of a deeree and therefore it must 
be disposed of by the Court executing the decree 
and not by a separate suit ; tb) the English 
dootrine of laches did not apply in this country 

and (c) the application was not barred by any 
provision of the Limitation Act. SHEIKH 

Allij Hossein v. Sheikh Muzhur- 
Hossein, 4 C.L.R. 877. [D., 10 C. 538,] 
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(•^4) — 5. 244 — Suit by decreeholder to recover 
amount refunded to purchaser — Judgment - 
debtor adjudicated insolvent — Where, after 
confirmation of sale, the judgment-debtor was 
adjudicated insolvent, and an order was* upon 
an applioation by the purchaser, made for 
refund of the puroha3e-money from the deoree- 
holder, held that a suit by the deoree-holder to 
recover the amount refunded by him would be 
birred, the question being one to be determined 
under e. 244, Civ. Pro. Code, by the Court exe- 
cuting the decree. E. SOLANO v. 8. AHMEIDA, 
10 C.L.R. 373. 

(25) — S.244— Order determining mesne profits 
recovered subsequent to deuce— Order fixing costs 
of execution — Not appealable. — An order under 
a, 244, Civ, Pro. Code, 1877* determining the 
amount of mesne profits reoovered by the plain- 
tiff subsequent to decree, is not appealable ; 
nor does an appeal lie from an order fixing the 
amount payable on aocount of the costs of 
execution of that decree. DALPATBHAI BHA- 
GUBHAI v. AMARSANG KHEMABHAI. 2 B. 553. 
[ Appl. , 5 C. 50.] 

(26) — S, 244 — Pleader's fees. — Although 
orders passed undoes. 244, Civ. Pro. Code, 1877, 
would fall within the definition of the term 
“ deoree ” this would not plaoe them on a higher 
footing as to the scale of oosts to be made applioa- 
ble to them. The scale of oosts applicable to 
suoh orders would be that given bv art. 57 of 
Circular No. 11) of 1880 of the High Court. 

Buland Khan v, Ibrahim Husain, A.W.N. 
1832, 2. 

(27) — S. 244 — Sec SALE — SALE IN EXECU- 
TION OP DEOREE —SETTING ASIDE SALE, II 
C. 362. 

(28) — S. 244 — See SALE— 8ALE IN EXECU- 
TION OP DECREE— STAY OF SALE, 7 C. 733 = 

9 C.L.R. 314. 

(29) -S. 244— See SPECIAL OR SECOND 
APPEAL— APPEAL AGAINST ORDERS, WHEN 
DIE AND WHEN NOT, 1 M 401. 

(30) — 8. 244— See NOS. 3, 11, 19, supra. 

(31) — Sh. 244: and 258 — Execut ion of decree — 
Plea of satisfaction in car. — Where a decree- 
holder executed apatta, in his judgment debtor’s 
favour, of the land in the latter’s possession, to 
whioh he was entitled under the deorco, aud 
afterwards took out execution undor it, held , 
satisfaction of the deoree not having been 
entered up, the judgment-debtor would not be 
entitled to object, under s. 244 of tho Civ. Pro. 
Code, that the decree-holder was not entitled 
to possession under the oiroumstanoes. S. 258 
of the Civ. Pro. Codo deals with the adjustment 
of any deoree, and not merely with that of a 
money-deoree. Baba MOHAMED v. WEBB, 

6 C. 786 = 8 C.L.R. 36. F. t 44 P.R. 1906 ; D. t 
22 M. 182.] 

(32) — Ss. 244, 258— Sec DAMAGES -DAMA- 
GES, 8UITS FOR, 3 C.L.R. 414, 

(33) — Ss.244, 643— Order refusing application 
to send judgment~debtor Jor trial before Magis- 
trate for an offence under s. 206 1 I.P.C.—Ap, 
peal , — An order rejeoting an applioation under 
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s.643, Oiv- Pro. Code, 1877, to send a judgment 
debtor for trial bafore a Magistrate for fraudu- 
lently removing certain property in order to 
prevent it from being taken in exeoution of a 
decree, does not fall under s. 244, Civ. Pro, 
Code, and is, therefore, nob appealable. 

Krishna Ram v. sarju Prasad, A.W.N. 
1881, 14. 

(34) — 8. 258 — See NOS. 31, 32, supra • 

(35) — S, 341 — See Arrest, 7 B. 106. 

(36) - S. 344 — See NOS. 4, 9, s?*pra. 

(37) — Ss. 344, 350, 35 1 (c) — Application by 
judgment-debtor to be declared insolvent — En- 
quiry . — An applioation to be deolared insolvent 
under s. 344, Civ. Pro. Code, was rejected by the 
Discriot Judge in the following terms : — “The 
other side does not wish to put in proof ; the 
Court is by no means satisfied under ol. (c) of 
b. 351, Civ. Pro, Code, it therefore rejoots the 
application.” Held that there had not been suffi- 
cient inquiry into the applioation. The order 
of the District Judge was reversed and the ease 
remanded for fresh disposal. SHEO MANGAL 
Singh v. Ganga Pbasad, A.W.N 1882, 85. 

(38) — Ss. 344, 351 — See INSOLVENCY- 

ORDER and Disposition, 58 PR.. i88i. 

(39) — $.s. 344 351, 354 , 5SS (I?)— Insolvent 
application— Disallowance— Appeal.— An order 

disallowing an applioation to bo deolared an 
insolvent is not appealable. The appeal 
allowed undor s. 588 ( 17 j , so far as an order 
under s. 351 is oouoarned, appears to be on 
behalf of the judgment-creditor only. JUG- 

jeebun Gupta v. Hurro Kumar Pal, 6 C. 
L.R. 135. 

(40.— Ss. 344, 588 (17) — See APPEAL — 
Orders, 124 P.R. 1882. 

(41) — 8s. 345 to 349— See No. 9, supra . 

(42) -8. 350— See NOS. 9, 37, supra. 

(43) — S 351— See = APPEAL— ORDERS, 2 M. 
219. 

(44) — s. 351 — See insolvency— Insol- 
vency under Civ. Pro. Code, 4 a. 397-a. 

W.N. 1832, 68, 142 P.R. i893. 

(45) — S. 351— Sen Nos. 9, 37, 38, 39, supra . 

(46) — S» 351 (c) — Insolvent judgment-debtor— 
Unfair preference. — With rofereooo to the mean- 
ing of the expression in s. 351 (c) of Aot X of 
1877, “ unfair preference ” the Court held that 
it could not be inferrod from the more (aot that 
the judgment-debtor had paid a oertain creditor 
that ho had given him an “ uufair prefer- 
ence.” The true prinoiplo would be that, if a 
bona fide applioation had been made, or pres- 
sure had been brought to bear upon the judg- 
meut-debtor, by a person having a right to 
apply and the judgment-debtor's aot in dis- 
charging suoh debt prooeeded upon suoh appli- 
cation or pressure, then it was not entirely 
voluntary, And oould not be regarded as an 
“ unfair preferenoe ” within the meaniug of that 

seotion. Nathmal Das v. Hira LAL, A.W.N* 

1882, 18. < 

(47) — 8, 852 —See No. 9, supra . 
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Ciy. Pro, Code (Act X of 1877)— concluded, 

(48) 83. 352, 355 — Receiver appointed under 
s. 354, duty of, to pay oS mortgage— 8eoured 
and unsecured creditors — See INSOLVENCY — 
INSOLVENCY UNDER ClV. PRO. CODE, 7 B. 
455. 

(49) — S. 353 — See NO. 9, supra. 

(50) — 8. 354 — See NOS- 9. 39, supra. 

(51) — 8. 355 — Ste NOS. 9, 48, supra, 

(52) — Ss. 359 to 360 — See No. 9, supra, 

(53) — S. 375 — See ARBITRATION— PRIVATE 
ARBITRATION, 130 P.R. 1832. 

(54) — 8. 434— Suit on judgments— Courts in 
Native States — Foreign judgments — Judgment 
of British Indian Courts — Suit in High Court 
on judgment of Court of Small Causes— See 

Foreign Court, Judgment of, 6 B. 292. 

(55) — 3s. 440, 444— See MINOR— SUITS BY 
AND AGAINST MINORS, 11 C.L.R. 15. 

(56) — S. 4ii — Sec No. 55, supra. 

(57) — 3. 546 — Sa No. 3, supra, 

(58) -S, 562 -See No. 13, supra. 

(59) — Ss. 562, 564, 53 — See PLAINT — 

amendment of plaint, 6 M. 239. 

(30)— 8. 563— See No, 13 supra , 

(61) — S. 564-See No. 59, supra. 

(62) 8. 569 — See No 13, supra, 

(63) — 3, 582 — See No. 14, supra. 

(54) — 3. 596 — See No. 7, supra. 

(65) — 8, 588— See NOS. 39, 40, supra. 

(66) — S. 590 — See No. 7, supra, 

(67) — S. 595 (a) —See Appeal TO PRIVY 

Council-Cases where appeal lies or 

NOT, 4 A. 238. 

(69)— S. 599— See LIMITATION ACT, 1908, 
s. 12, 10 M. 373. 

(69) — Ss. 622, 643 —Dismissal of suit— Con- 
firmation by appellate Cow t—0> de<- of District 
Mun:if to prosecute phintiff under s. 209, l.P.C, 
Grim. Pro. Code , 1872, ss. 297, 471 .— After the 
decree of u District Munsif dismissing a suit was 
affirmed on appeal, the District Munsif made an 
order sending the cise to the Magistrate for en- 
quiry under s. 209, l.P.C. Held that the Mun- 
sif’s order was not revisable under s. 622, and 
it could not be treated as au order under s. 643, 
Civ. Pro. Code, the oase not pending then before 
him, nor under s. 297, Crim. Pro. Cede, as the 
order, whioh should be taken to havo been pass- 
ed under s. 471, Crim. Pro. Code, was not one 
passed in a judicial proceeding. RAM GOPAL 
v. 8HEO Khatik, A.W.N. 1882, 92. 

(70) — 8. 643 — Sse NOS. 33, 69, supra. 

(71) — 3. 619 — See HIGH COURT, JURISDIC- 
TION of— Calcutta, 6 C. 201 = 7 C.L.R. 79. 

(72) — 8. 651 — See ESCAPE FROM LAWFUL 

Custody, 4 a. 27. 

(73) — Soh. IV, Forma 132 and 133 — See 
Partnership— Miscellaneous, 7 C. 428 
= 9 C.L.R. 157. 

(74) — Soh. IV, Firm 133 — Sea NO. 73, 
supra, 


CiY. Pro. Code (Ac f. X1Y of 1882). 

[Rep., act v of 1908.] 

(1) — 8s. 2, 206, 588 — See DECREE— GENE- 
RAL, L.B.R 1893—1900, 449. 

(2) -8s. 5, 360, Ch. XX, soh. II— Sec In- 

solvency— Insolvency under Civ. pro. 

Code, 9 M. 112. 

(3) — S 9 — Right to hoist a flag— No exclusive 
privilege— Suit of civil nature. — Plaintiff in the 
&uit claimed a declaration that he wa9 entitled 
to hoist certain flag and that the defendant had 
no right to interfere with it. He alleged that 
the defendant had pulled it down and carried it 
away. Held that the plaintiff was only vindi- 
cating r, common law right, and was entitled to 
maintaia the aotion inasmuch as he did not 
claim any exclusive privilege. RAJA SHAH v. 

Hussain Shah, 7 A.L.J, 830 = 7 Ind. Caa. 

(4) — Ss. 11, 15, 17 aud 57— Sfg ACT IV OF 
1869. ss. 2, 3, 55 and 56, U.B.R, 1892—1896, 
Vol. II, 338. 

(5) S3. 13, 21 — Collector’s decision under 
s. 13 of Madras Act III of 1895— Subsequent 
civil suit— See Mad. ACT III of 1895, 30 M. 
320. 

(6) — Ss. 13. 244, 257-A.— See RES JUDICATA 

Res Judicata in execution Proceed- 
ings, 29 B. 96 = 6 Bom. L.R. 853. 

(7) — S5, 13, 344 — See RES JUDICATA— MIS- 
CELLANEOUS, 122 P.L.R. 1903. 


i8) 'Ss. 14,20, 21 — Deduction of time. — The 
words ‘ date of the order staying proceedings ” 
and fime requisite for going from the one 
Court to the other” do not icolurle the interval 
between tbo dates of the stay of proceedings 
and of the return of the plaint. The reason 
1 foc , no * 80 lno, «ding that interval is that under 
s. 21, Civ. Pro. Code, the plaiotiff is notoharge- 
aole with any Court-fee when the suit is re- 
instituted uuder an order under s. 20, Civ. Pro. 

Code. GURAPPA CHETTI v. PULLAYYA 
CHETTI, 3 M.L.J 270. 

(9) S. 15 — See No. 4, supra , 

. 17 —See No. 4, sugra and No. 18, 

infra , 


(11) 8. 17, Expl, III — See CONTRIBUTION 

suit for -Joint tort-feasors plr' 

1900, p. 525 = 7 P.R, 1901. 

(12) — Ss. 17, 20 -Non resident defendant 
miU apply for stay of proceedings -Acouies- 
ccnce.-i. 17 (c) of ofce Cw. Pro. Code, and the 
last paragraph of s. 20 must bo read together, 
and the term ’• aoquiesce ” in s. 17 (c) must 
be interpreted in the light thrown upon it by 
S. 20. Therefore, the defendant who doe9 not 
acquiesce under s. 17 (c) should indicate his 
want of acquiescence not by a mere objection 
to the jurisdiction of the Court, but should 
appiy under s. 20 for a stay of proceedings on 
the ground that it is more convenient that the 
suit should be tried in one or other of the 
Courts in whioh it might have been instituted 
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Civ. Pro. Code (Act XIY of 1842)— continued. 

If the plaintiff applies for leave under g. 17 ‘c), 

■ be Court will at onoe determine the question. 
If the plaintiff does not do so, the law contem 
plates that the question may be raised by any 
non-resident defendant who. however, mu9t do 
so by showing that the trial oan be more 
conveniently held Dy some other Court. A 
bare objection to tbo jurisdiction, is not, there- 
fore, a compliance with the law, and, in the 
ausenoe of such compliance, tho defendant 
must be deemed to acquiesce in the institution 
of the suit in the Court in which it is. 1SMALL 

Peer ambadam v. Neelamegaiu servai, 

8 M.L.J. 38. (6 M. 344. F.) 

(18)— Ss. 17 (6), 20 — See Jurisdiction- 
Question of Jurisdiction, 6 M. 344. 

(14) Ss. 17 , 20 and 57 — Suit ' not triable with : 
out leave of Court — Leave of Court not obta ined I 
—Acquiesc-nze — Procedure When a oauso of 
aotion for a suit has not arisen withiu tho local 
limits of the jurisdiction of the Court in whiob 1 
it is filed, and one or more of tho defendants ; 
reside outside such limits, and objection is taken 
in the written statement filod by the defendants 
that the plaintiff not having obtained leave to 
file the suit under s. 17 of the Cade of Civil | 
Prooeduro, the Court his no jurisdiction to try 
it . Held, that, iu such a oase, the plaint may 
be returned by the original or the appellate ! 
Court for presentation to the proper Court, as 
the objecting defendants oaunot beheld to have 

submitted to the jurisdiction of tho C >urt by 
not putting tho provisions of s. QO in force, i 
(6 M. 344 aud 8 M.L.J. 38, Diss ; 9 B. 260, j 
■H.) 8. 20 of the Civ. Pro. Code applies to 

those oase 3 ouly in which a suit may bo in- 
stituted ia more than one Court without any 
speoial permission or acquiosoenoe. NAND LAD 

V. Gopal Bahai, 86 P L R. 1903 = 27 PR 
1903. 1 1 

(15) — Ss. 17 <a), Exp. Ill, 20, 57 and 622- 

060 Jurisdiction - Causes of Jurisdic- i 

TION, 32 C. 146. 

(16) S. 20 Scope of — “ Points for decision 
beiruj analogous ' 1 - Whether sufficient reason — 

The jurisdiction given under a. 20, being of an 
exceptional character, 13 lo be oxercisod oauti- 
ously , and when the Court is satisfied that 
justioe is more likely to bo done by the suit 
being instituted in some other Court. The mere 
faot that the points for deoision in two oises, 
instituted by different parties in different Courts 
compelling a plaintiff in one Court who suoi as 
a pauper and who h id not bee.i made a party to 
the suit iu tho other Court, to sue in suoh other 
Court, especially whore the value of tho property 
within the jurisdiction of the Court, where tho 
plaintiff had sued as a pauper, was larger than 
that in tho other Court. KBETA v. SANGA ! 
Ram, 8 P R. 1894. (4 C.L.R, 282, D ; 13 B 1 
178, CiUd,) ' 

(17) S. 20 — Suit for profits of partnership — • 
Partnership enter td into at Lahore -Business 
carried on at H ansi -Plaintiff's residents of 
Khurja— Alleged contract to remit profits to the 
plaintiff's place of residence not proved,— S. ao, 


Ciy. Pro. Code (Act XIY of 1882) -continued. 

Code of Civil Prooodure, enables the Court to 
stay a suit upon application made for that 
purpose. It does not empower the Court to 
entertain a suit, which otherwise it would have 
no jurisdiction to entertain. A partnership 
was entered into at Lahore, and the firm was 
carrying on the business at Haosi in the Punjab. 
Plaintiffs were partners of the firm residing at 
Kurja in the United Provinces. They brought 
a suit for their shares of the profits in the 
Court at Aligarh, on the basis, of an alleged 
speoial oontraot, by virtue of which their share 
of the profits had been agreed to be remitted to 
Kurja. Too alleged oentraot was not proved. 
Held, that the Court below ought not to have 
entertained the suit and should have returned 
the plaint for presentation to the proper Court. 

banka Mal v. shiam Lal, 8 A L.J. 88 = A 
W.N. 1908. 46 

(l7-a) = 8. 20 — See NOS. 8, 12, j 13, 14, 15, 

supra 


(18) — Ss. 20 and 1 7 — Procedure — Order 
purporting to be made under s. 20, returning 
plaint but not staying proceedings — Practice . — 
a Court purporting to act under s. 20 of the 
Code of Civil Procedure was “satisfied that 
justice was more likely to be doue by the suit 
being instituted iu another Court, ” but, instead 
of making an ordor stayiug proceedings, either 
finally or until further orders, the Court made 
an order returning tno plaint. Held that this 
was an illegal order, and, further, that it could 
not be supported as an order returning a plaint 
on tho ground that the suit oould not, having 
regard to 3. 17 of the Code, have been instituted 
in the Court in whioh it was brought without 
the leave of the Caurt, whioh had not been 
granted. MaHIPaT SINGH v. TEJ KUNWAR, 
A W.H. 1901, 136. 


(13) Ss. 20 and 24 — Two suits between the 
same parlies in two Courts under jurisdiction 
of two different High Courts— Power of High 
Court to ordor stay of proceedings in one Court 
—See PRACTICE AND PROCEDURE, 35 C. 541. 


(20) Ss 20,53 — Venue — Choice of plaintiff 
— Practice . — Tho plaintiff, who was the Ssore* 
tary aud Manager of the Hiuganghat Mill Co., 
at Bombay, sued the defendant, the Chairman 
of the Company, for defamation alleged to be 
contained in a notioe published iu tho Bombay 
Gazette, dismissing the plaiuuff from his offioe 
of Soorotary. It appeared that, sometime 
before the present suit was filed, tbo plaintiff 
had filed a suit against the Company for wrong- 
ful dismissal in the Court of tho Deputy 
Commissioner at Wardha, iu the Central Pro- 
vinces, the Court of the Distriot in whioh 
Hinganghai is situated, and this suit was pend- 
ing at the time when the present suit for de- 
famation was filed. The defendant took out 
summons under s. 20 of the Oiv. Pro. Code, 
and contended that the plaiufciff should not 
be permitted to bring the present suit in Bom- 
bay, that it oould bo more oonveniently tried 
at Wardha, and that in faot, the questions 
raised in the present suit between him and tha 
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Ciy. Pro. Code (Act XI Y of 1882) -continued, j Civ, Pro. Code (Act XI Y of IBM)— continued. 


plaintiff be praotioally deoided by the deoision 
of the earlier suit which was pending disposal 
at Wardha. He also urged that neither he not 
the plaintiff resided or carried on business at 
Bombay aod that a materi-il part of tbe evi- 
dence can only be prooured at Wardha. Held 
that, inasmuch as the libel of whioh the plain- 
tiff complaiued had been published in Bombay 
he hid pnnia faue the risht to file his suit in 
the Court at Bombay. He might also have 
filed it at Wardha where the defendant oarried 
on business. This alternative choice of a 
forum is given to a plaintiff by s. 17 of the 
Civ. Pro. Code. GEFFERT v. RUKCHAND 
MOHLA, 13 B. 178. [F., 8 Ind, Cas. 449. J 

(21) Ss. 20, 211 — Amount sued for in Presi- 
dency Smill Cause Court admitted by plaintiff 
in a suit in the High Court— Set-off-Power 
of High Court (o restrain Small Cause Court 
from proceeding with the case before it— The 
plaintiff, in the suit, alleged that certain 
amount was due to him from the defendant, 
that he owed a less sum to the defendant, and 
that he was willing to set-off this sum against 
the sum claimed by him. Hence he sued only 
for the balance. On the very day on which the 
plaintiff instituted the present suit against the 
defendant in the High Court, the defendant 
brought a suit against the plaintiff in the Presi- 
dency Small Cause C mrt, for the sum admitted 
to be due by the latter to the former. Beld, 
that, if the defendant in the suit took no fur- 
ther steps, he was entitled to treat the sum due 
to him as an admitted set-off, as though he made 
a claim to a set-off under s. 211 of the Code. 
Consequently, if the plaintiff failed, the defend- 
ant was entitled to ask for judgment for the 
sum admitted to be due. Therefore, the High 
Court was entitled to restrain the Small Came 
Court from prooeedmg with tbe suit before ii, 
under s. 20, Civ. Pro. Code. R. 8. Hart v. 
A. W. GROSER, 9 G W.N. 748. [R., 34 C. 97.] 

(22) — 8. 21—Sfe NOS. 5, 8, supra . 

(23) — S. 24 -See Transfer of Civil 
Cases, II C.L.J. 2 IS = 5 Ind. Cas. 771, 5 Ind. 
Cas. 588, 6 Ind. Cas. 518= 12 Bom. L. R. 354 = 
34 B. 411. 

(24) — S. 24 — See No. 19, supra. 

(25) — Ss. 25, 562, 564— See JURISDICTION 

—Question of Jurisdiction, 9 a. i9i, P.C. 

= 13 I. A. 134. 

(261— Ss. 2~, 28, 31, 31, 50, 362. 361, 368 
372, 137 , 511, 514 , 5.59, 587 —Parties, addition 
of , to a record — Appeal by pers:n not a party to 
the decree appealed against. — Except in the 
case of a plaint, where the pl iiutiff names hira- 
■elf as plaintiff, and the defendant as the parry 
against whom he seeks a remedy, no person can 
bring himself or any oue else or to the reoord 
of a Court unless with the cognizance and by 
the leave of the Court. SHIB SaHAI v. JAGAN 
NATH, A. W.N. 1892, 139. 

(27) — 3. 27 —See NO. 26, supra, 

(28) — 8. 28— See No. 26, supra , 

(29) — 8. 32 — See NO- 26, supra. 


(30) Ss. 32, 559. 562 ,565 Addition of part - 
ties— Party added in appeal who was not a pai ty 
to suit. — When an Appellate Court thinks it 
neoeesary to have as a party before it iu appeal, 
a person not appearing iu a representative 
capacity and not a party to the suit in tbe 
Court of first instance, suoh appellate Court 
should remand the case to the Court of first 
instance, direot that Court to bring on tbe parti- 
cular person as a defendant, or as a plaintiff if 
be oonsents, give him time to file his statement 
and opportunity to produce his evidence, and 
try the is«ue raised between him and the 
opposite side. It is the intention of the Legis- 
lature that in cases whioh mav go in 
second appeal to the High Court or whioh may 
go to Her Majesty in Council, the parties to the 
suit should have the benefit of their issues of 
net and ol law being tried by two Courts 
MaUNG CBEIN v. MA 8HWE THAN, 2 L B R 

III'r] a ' 332, 23 A - l67, i903, a l.b.b: 

(31) — S. 34 — See No. 26. supra. 

1 L B~R 8 '98 37 ~ ^ POWE K- OF -ATTORNEY, 

(33) — Ss. 42, 43— See BUDDHIST LAW— 

Divorce. U.B.R, 1902—1903, Vd. u Civil 
Buddhist Law-Divorce, 12. 

(34) — 8. 43 — See MESNE PROFITS— SUITS 
FOR MESNE PROFITS AND ASSESSMENT IN 
EXECUTION. 1 L.B.R. 13. 

(35) -s. 43— See Mortgage — Miscelta 

NEOUS, L.B.R. 1893-1900, 14. ilbLELLA - 
(d6) S. 43 See No. 33, supra. 

w! n’iSv “m. acd 562-See REMAND > A - 

(38)— S. 50 See No. 26, supra . 

(^9) 8. 53 — See No. 20, supra. 

o 40 r“; 8 U 64 l b) — See limitation act, 1909 

s. 3, L.B.R. 1893-1900, 33. 

(41) — S. 57 —See NOS. 4, 14, 15, supra. 

(42) Ch. VII— Execution ol decree —P ro . 

cedurc -Res juidicata. — Ch. VII of the Coda 

does uot apply t 0 execution-proceedings 
Wnere an applet, on for execution is dismissed 
for oefau.t of proseoution, an apphoation to 
restore the original applicauon cannot be 
entertained. The deerse- holder should filea 
fre°h application for execution, (15 A 84 i« p 
429, 76 P.R. 1903 =170 P.L.R.Wa, ) ord,« 
pa^od in execution -department are binding on 
parties, oven ii invalid, if they are passed after 

the “5 \ nd n0 Steps are taken t0 set 
‘ e orde Jf as,de b ? appeal or otherwise. DULO 
Ramv. Pal-\ Mad, 139 P.L R 1905 

f4 3 )— Ch. VII— s*e Res .(UDICATA— Adju- 
dications, A. W.N. 1885, 168. 

y H „ and s ' 158 ~Suit, dismissal 
of , for default. The plaintiffs instituted their 
suit in the Court of tbe Munsif in February 
1888. After several preliminary dates, the 26th 
of July was fixed for the framing of issues 
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On that date the 17th of August was fixed for 
the hearing. The plaintiffs, however, were not 
ready on the 17th of August to prooeed with 
their case aud time was allowed them till the 
26th ot September. On the last mentioned 
date, the Munsif passed an order dismissing 
the plaintiffs’ suit “ for default of prosecution.” 
Subsequently, the Munsif canoelled this order 
and proceeded with the trial of the case and 
ultimately gave a decree in theplaintiffs’ favour. 
Ecld that the order above referred to dismiss- 
ing the plaintiffs’ suit must be regarded as an 
order under Ch. VII of the Code, of Civil Pro- 
cedure and not as one, passed under s. 158 of 
that Code. LACHMAN SINGH V. BHAJAN 
SINGH, A.WN. 1893, 84, 

(45) — 8. 102 -Sec ATTACHMENT — STRIK- 

ING OFF EXECUTION PROCEEDINGS, 1 

L.B.R. 70. 

(46) — Ss. 108, 350. 623— Insolvency proceed- 
ing— Ez parr.e oracr t setting aside of — Review. — 
8. 350 of tho Civ. Pro. Code, contemplates that 
on the date fixed for hearing, the Ccurt shall 
examine tho judgment debtor in the presence 
of the persons on whom notice has been served 
or their pleaders. This should be striotly 
carried out. If the objector had no notice of 
the application for insolvency, he is entitled to 
apply under s. 108 of the Civ. Pro. Code to 
set aside an ex parte order passed under s. 350 
of the Code ; but if notice had been served 
on him and he was prevented by any sufficient 
reason from appearing and if the case was 
heard ex parte under s. 350, he is entitled to 
make an application under s. 623 of tho Civ. 
Pro. Code, to set aside the ex parte order on the 
ground that it was in oontraventiou of s. 350. 

Mool Chand Ram v. sarjoog Pershad, 

7 C.L.J. 268. 

(47) — 8. 158 — See NO. 44, supra. 

(48) — 3s. 203, 204, 571 — See JUDGMENT — 
Form and Contents, L.B.r. 1893—1900, l. 

(49) — S. 204 — See No. 48, sit wet • 

(50) — 8. 206 — See No. 1, supra. 

(50 a) 8. 210— See No. 126, infra. 

(51) — Ss. 210 , 230, 257-. 1 — Execution of 
decree— Agreement for satisfaction by instal- 
ments — Transfer of decree for execution — Lim i- 
tation Act, sell. II , art. 179 . — The Court to i 
which a decroo has been transferred for exoou- ' 
tion has no power to sanction an agreement 
under s. 257-A of the Code of Civil Procedure 
for tho satisfaction of thedeoreo by instalments. 
Nor does tho granting of a subsequent applica- 
tion for re-transfer, by tho Court which passed 
the decree operate in any way to sanction such 
an agreement between the parties for tho satis- 
faction of the decree by instalments; still less 
to ohange the deoroe as it originally stood into 
a deoree in terms of such agreement. CHOU- 
DHRI GANDHARAP SINGH V. RAO SHEODAR- 

shan Singh, A.W N, 1890, 197. 

(62) — Ss. 210 , 257— A. — Decree to be execut- 
ed— Sanction of Court under s. 257-A cannot 
operate as an order under s. 210.— The deoreo 


Civ. Pro. Code (Act XIY of 1882)— continued, 

in a suit whioh must be exeouted, is the deoree 
as originally i passed, or as altered by a proper 
order for that purpose, as -e.g., by an order 
under s. 210, Civ. Pro. Code. A sanotion to an 
agreement under s. 257-A, Civ. Pro. Code, can- 
not be treated as a decree of the Court, nor can 
it operate as an order under s. 210, although 
undoubtedly, an order under s. 210, would 
operate as a sanotion under s. 257-A, GANDHA- 
RAP SINGH V. 8HEODARSHAN SINGH, 12 A. 
371 = A.W.N. 1890, 197. [D., 96 P.R, 1900.] 

(53) — Ss. 210, 257-A — Execution of deerte — 
Compromise. — A compromise between the 
decree-holder and the judgment-debtor, under 
which the former is put in possession of pro- 
perty, for realisation of part of the deoretal 
amount by means of the usufruot, and the 
balanoe is made payable by instalments, in 
default of any one of whioh the whole amount 
should bo realisable by execution, oannot be 
executed as an instalment deoree with rsapeot 
to which limitation runs from the date of the 
instalment duo. RAMLAKHAN RAI v. BAKH- 
TAUR RAI, 6 A. 623. (3 A. 586, F.) [R., 11 A. 
228. J 

(54) — S. 211 — See No. 21 supra , 

(55-56)— '8s. 230, 235 and 245— See EXE. 

cution of Decree— application for 
Execution and powers of court. U.B, 

R., 1904, 1st Qc., Execution of Deoree, p. 1, 

(57)— Ss. 231, 248, 460-Minor — “ Suit t n 
meaning of —Appointment of guardian — Dura- 
tion of office— Sale in execution — Want of notice 
to guardian— Application for execution — Error 
in description of guardian — Effict — Representa- 
tion of minor — Notice under s. 248— When 
necesiaiy.— Plaintiff T, a mortgage deoree- 
holder, put in an application for exeoution, and 
had the widow and;the minor son of his judg- 
ment-debtor G brought on record as his legal 
representatives. In tho proceedings iu rospeot 
of tho said application, the Nazir was appointed 
guardian ad literti ot the minor sou, but the 
execution salo did not tako place for want of 
biddings. Subsequently T put in a seoond 
application for execution in whioh he described 
the mother as tho guardian of the minor. No 
notice of this application was sent to the Nazir, 
the proper guardian, and a sale took plaoa in 
pursuance of that application, in whioh sale the 
plaintifl, T, purchased tho mortgaged proper- 
ties. Plaintiff now sued for partition and 
possession of G’s (judgment-debtor’s) share. 
It was contended that, the sale was made with- 
out jurisdiction, no notioe of the seoond appli* 
oation for exeoution having been served on the 
minor’s guardian, and was therefore not valid. 
Etld, per Crouch, A.J.C, (a) that the appoint- 
ment of the Nazir as guardiau was an appoint- 
ment under s. 462, Civ. Pro, Code, that is, as 
guardian for the suit, and that suoh guardian- 
ship did not terminate until the suit was dis- 
posed of ; that the word " suit ” in 8. 460, Oiv. 
Pro. Code, means or inoludes the prooeediogs 
incidental to the enforoemeut of a decree, and 
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that these cannot be regarded as terminated 
until the decree has been satisfied. Held , also, 
an error in the application for execution, 
describing the mother as b9iDg the guardian 
instead of the Nazir, does not vitiate a sale 
hold under an order made in pursuance of it, 
and that such an error oould not affeot the 
jurisdiction of th9 Court. Held, also, that no 
notice of the seooud application under s. 248, 
Civ. Pro. Code, need be issued to the guardian, 
and that the terms cf the last para of that 
section make it clear that no notice is necessary, 
if, upon a previous application for execution 
against the same person, the Court has ordered 
execution to issue against him. Held, per 
Pratt, A.J.G. — (1) that the appointment, in 
the first exeoution-prooeodiDp, of the Nazir as 
guardian, does not amount to a substantial 
representation, by the Nazir of the minor in 
the second execution-proceeding, of which no 
notice had been issued to Nazir under s. 460, 
Civ. Pro. Code, Held t also, (2) that “ in exe- 
cution-proceedings the Courts will look at the 
substance of the transaction and will not be 
disposed to 9et aside an execution upon mere 
teohnica! grounds, when they find that it i9 
substantially right.” (6 I. A. 233, F. ; 24 B. 135, 
R.) Held, also, (3) that, even ii the minor 
were not represented by the Nazir, yet the 
estate of the deceased was sufficiently repre- 
sented by the widow, and that the requisites 
of s. 234, Civ. Pro. Code, having thus been 
satisfied, the Court has jurisdiction to proceed 
against the estate, and the whole estate passed 
by the sale. THAKUMAL TEJUMAL v. BaL0- 
MAL LeKHRA.T, 2 8.L R. 55 F.B. (Marsh, 
614, 14 M.T.A. 605. 11 C. 45, 6 I. A. 233, 21 
B. 439, 24 B. 135, R.) 

(58) — Ss. 234, 248, 361 to 372, 583— See 

Execution of decree— Execution by 

AND AGAINST REPRESENTATIVES, 18 B. 224. I 

(59) — 8. 235 — See No. 56. 

(60) — S. 244 — See NO. 6, supra . 

(61; — Ss. 244, 257-A — Agreement by a judg- 
ment-debtor to pay interest at a rate higher than 
that prov ided in the decree— Agreement without 
sanction void— Right of suit. — An agreement 
entered into by a judgment-debtor to pay 
interest at a rate higher than that provided in 
the deoreo in consideration of the decree-holder 
giving tims to the judgment-debtor, and not 
sanctioned by the Court, is void under the 
provisions of 8. -257-A, and cannot be enforced 
by suit. GOPAL SAHU v. BRIJ KlSHORE 
PERSHAD, 9 C.W.N. 1004 = 32 C. 917. (6 C,W. 

N. 27. D.; 26 M. 19.25 A. 317, R.) [R., 61 
P.L.R. 1907 = 71 P.W.R. 1907 = 29 P.R. 1909, 
F.B.] 

(62) — Ss. 244, 257-A — Mortgage in satisfac- 
tion of decree — Sanction not granted — Subse- 
quent grant of sanction by same Court — Legality 
of. — A mortgage- bond was executed in satisfac- 
tion of a deoree. The Court did not sanotion 
the arrangement but direoted execution to 
prooeed. On the application for execution being 
struok off for default, the decree-holder applied 


for execution of the deoree. Thereupon the 
judgment-debtor again pleaded that the decree 
had been satisfied by the execution of the 
mortgage and the Court, which was then 
presided over by a different officer, sanctioned 
the arrangement and struck off the execution 
application. Held thar, the Judge had a discre- 
tion as to whether he would sanotion the 
agreement for the satisfaction of the judgment- 
debt and the discretion was not limited by the 
laofc that his predecessor bad already in the 
previous proceedings refused to sanction the 
same agreement. GANESHDAS KRISHNAJI v. 

Raising, 3 C.P.L R. 54. 

(62-a)— Ss. 244 (cj, 257-A, 258, Act XIV of 
1882, Civ. Pro. Code, kisibunai ,cr instalment- 
bond executed by way o) adjustment of decree — 

Coiut not urtifying in accordance with previ- 
sions of ss. 257-d a> d 258. — A Court executing 
a deoree was not competent to take cognizanoe, 
under s. 244 of the Code, oi an instalment-bond 
executed by way of adjustment of decree but 
not certified to the Court under ss. 257-A and 
258 of the Code, and the decree must be exe- 
cuted not withstanding the adjustment. Ham 
Doyal Banerjee v. Ramhari Pal, 20 C. 

32. [F..7 C.L.J, 15, Note, 12 C.W.N. 485; 

R., 8 C.W.N, 395 = 31 C. 480. 27 P.L.R. 1905 ; 

7 C.W.N. 54.] 

<G3i— Ss. 244, 257-A, 258, 617— Application 
for adjustment of aecrees— Questions relating to 
execution of decree— Reference.— Oa an appli- 
cation made to a Subordinate Judge for adjust- 
ment of deorees more than three years old, the 
Judge referred, for the deoision of the High 
Court, the question whether such application 
oould be granted and sanction aocorded to a 
sankhat purporting to have been passed in 
satisfaction of the deorees. Held that there 
could be no reference m*oe of the question 
under s. 617 ; of the Civ. Pro. Code. Whether 
the application be regarded as an application 
under s. 257-A of the Civ. Pro. Code, for the 
sanction of the Court, or one to have the ad- 
justment reoorded as certified under s. 258, the 
question will equally be one relating to the 
satisfaction of tne decree within the meaning 
of s. 244 of the Code, and the order made 
thereon will be appealable under s. 2. RANGJI 
v. BHAIJI Harjivan, 11 B. 57. [F., 7 C W 

N. 172 ; Appr., 16 A. 129 = a.W.N, 1894 6;R.' 

18 M. 26, 5 M.L.J. 140, U.B.R. 1897—1901 
Ycl. II, 254.1 yU1 ’ 


(64) 8, 245 — See No. 56, supra. 

(65) — 8 . 248- See NOS. 57, 58, supra . 

(66) — Ss, 257 , 257-A and 258 — Agreement for 
payment cf judgment-chbt— Judgment- debt, 
payment of, to decree-holder Sanction of Court 
as to agreements relating to judgment-debt.— 
In may 1898, the plaintiff-respondent obtained 
a deoree for Rs. 195 including oost against the 
applioant. In May 1899. the latter executed a 
bond in favour of the plaintiff for Rs. 300 pay- 
able in monthly instalments, and, at the foot of 
the bond, it was stated that the consideration 
oonaisted of the Rs. 195 due under the deoree 
Rs. 35 in oash and Rs. 70 on aooount of future 
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interest. On the 17th, July 1899, the plaintiff 
notified to the Court under s. 258, Civ. Pro. 
Code, that his decree against the defendant for 
R?. ; 95 had been satisfied by the execution of a 
bond for that amount together with othersums. 
Thereupon, the decree was recorded as satisfied. 
In May 1900, the plaintiff applied for sanction 
under S. 257 A, Civ. Pro. Code, to proceedings 
by which his decree had been satisfied, and oq 
the ilth June, 1900, the Court recorded the fol- 
lowing order : “ The parties appear to-day. The 
executant admits the document. The exe- 
cution-proceedings were struck off on the deoree- 

holdor’s application on the 17th July, 1899 

I grant the sauotion asked for.” The plaintiff 
brought a suit for the recovery oi the fir3t 
thirteen instalments due on the bond, and the 
defendant pleaded that, as the bond provided 
for the payment of interest on the judgment- 
debt and was without tho sanction of the Court, 
it was void under a. 257-A, Civ. Pro. Code. 
The plaintiff’s suit was decreed. Held , that 
the agreement in the bond was not one for 
the satisfaction of the judgment debt, and 
providing for the payment, directly or indirect- 
ly, of any sura in excess of the sum due under 
tho decrees. It was an agreement for the pay- 
ment of tho amount by which the judgment- 
debt was satisfied with interest ou that amouot. 
Htld % theroforo, that the suit was rightly 
decreed. MlRZA MOHAMMAD Zakir y. Gir. 
DHARI LAL, 4 O.C 284. (18 A. 479, 3 0 0. 

165, D.) 

(67)— S. 257-A — Agreement to give time 
— Adjustment of d(crce— Reservation of right to 
execute decree — Suit on agreement— Maintaina- 
bility — Agreement unstamped document — Ad- 
missibility m appeal — Stamp Act , 1879. s. 3d. — 
Plaintiff obtained a deoreo against the defend- 
ant. In execution thereof, an agreement was 
entered into between tho parties, by whioh 
time was givon to tho defendant to satisfy tbo 
deoreo, and it was stipulated that, if the defend 
ant failed to satisfy tho decree at the time 
appointed, he should put the plaintiff in posses- 
sion of certain lands whioh he hypothecated as 
Reourity for the amount of tho deoreo. A fur- 
ther olauso empowered tho decree-holder, in 
case of any injury to tho hypothecated holding 
, within the stipulated time, to recovor his decree- 
money by oxeouting his dcoree. A petition to 
this effect was filed in Court ou the 14th 
March, 1878. Tho defendant failed to perform 
hi&promiao The plaintiff, after his unsuccess- 
ful uttempt in tho execution department to re- 
cover possession of the property, filed the present 
suit for possession under the terms of the 
agreement datod tho 14th March. 1878. Be Id 
by the Full Bench (Stuart. C.J. and Oldfield , 
J . ( dissenting ) that the document of the 14th 
March, 1878, was a written oontraob between the 
decree-holder and the defendant in rospeot to 
the hypothecation to him of his land aud uofc a 
mere petition meant only to inform the Court 
that an oral contract to that effect had oome 
into existence between them. As the oontraot 
expressly reserved to tho deoree-holder the right 
of exeoutiDg his decree on a given oontingenoy, 


Civ. Pro. Code (Act XIY of 1882)— continued, 

j he oould not be deemed to have abandoned or 
extinguished his rights thereunder. Therefore 
the suit was held to be not maintainable. The 
abovesaid agreement was stamped with a stamp 
I of one anna, Held that the stamp was iusuffi- 
| oient in either case, whether it was regarded as 
a deed of mortgage or as an agreement to 
mortgage only. Ordinarily, an appellate Court 
! will not diroot the reception of au unstamped 
i dooument to whioh the provisions of s. 34 of 
tho Stamp Act apply, unless the amount of 
stamp duty, and prescribed penalty has been 
tendered when the admissibility of the doou- 
i ment in evidence was first- challenged, and the 
dooument was on this ground rejected. RUP- 
CHAND V. Thakur Dial, A.W.N. 1883, 98, 
F.B. (4 C. 213, 7 W.R. 439, 10 B H.O. 441, R.) 

(68) — S. 257-A. — The provisions of a. 257-A, 

1 Civ. Pro. Code, apply only as between parties 
j to the suit and deoreo. MAUNG Ywa v. MAUNG 
I POCHAN, U.B.R. 1897-1901, Yol. II, 252. 
(6 M- 101, 13 B. 671. F.\ 18 A. 435, D.; 17 M. 
382, 9 B. 176, 12 B. 499, 15 B. 419, 16 B. 618, 

! 21 B. 808, 11 C. 671, 16 C. 504, L.B.R. 1872— 

* 1892, 644, R.) [R., U.B.R. 1907. 1st Qr„ Civ. 

\ Pro. Code l.] 

1 (69) — 5. 257-A — Adjustment of judgment- 

| debt out of Court . — The provisions of s. 257-A of 
! the Civ. Pro. Code, are only intouded to prevent 
any binding agreements between judgment- 
debtors and judgment-creditors for extending 
the time for enforcing decrees by execution, with- 
i out consideration and without the sanotion of 
the Court ; thoy are not intended to prevent the 
parties from entering into a fresh contraot 
for the payment of the judgment-debt by inatal- 
| monts or in any other way. Any suoh fresh 
| oontraot oould of course bo enforood only by a 
fresh suit. JHABAR MAHOMED v. MODAN 
I BONABAR, it C. 671. [S'., 7 G.L.J. 16, Note, 

1 16 C. 504. L.B.R. 1872—1892, 644, 17 M. 382; 

: Appr.. 4 O.C. 284, 29 P.R. 1903 , Expl., 12 M. 
61; Expl. & D., 20 O. 32; Diss., 88 P.R. 
1904 ; R., 11 B. 6. F.B., 15 B. 419, 16 B. 618, 
i 2 M.L.J. 221, 21 B. 808 22 B. 693, F.B., U.B. 

! R. 1897 — 1901, Vol. II, 252. 25 A. 317 = 28 A.W» 

N. 45, F.B., 27 P.L.R. 1905, 61 P.L.R. 1907- 
i 71 P.W.R. 1907, F.B., 35 C. 870-12 O.W.N. 

: 674, 7 O.L.J. 543, 6 A.L.J. 726 ] 

(70)— S. 257-A — Object. — The objeot of 
8 257-A was simply to prohibit the enforcement 
of an agreement of the kind mentioned therein, 
if mado without tho sanotion of the Court, in 
execution of the decree ; but it could never have 
been intended t o take away a right whioh parties 
certainly possess of entoring into a fresh con- 
tract, either for the payment of the judgment 
debt, to give time for 6Uoh payment, or for 
the paymont of a largor sum thau what may 
be ooverod by the decree, if it be for a proper 
consideration, HUKUM CHAND OSWaL v. 
TAHARUNNESSA BIBI, 16 C. 504. [*ippr., 4 

O. C. 2S4 ; Diss. % 18 A. 435 = 16 A.W.N. 130; F., 
22 B. 693, F.B., 88 P.R 1904; R., 16 B. 618, 

i fi 0. P.L.R, 133, 21 B. 808. U.B.R, 1697-1901, 
Vol. II, 252, 3 0,0. 165, 25 A. 317-23 A.W.N. 
45, F.B., 61 P-L.R. 1907-71 P.W.B, 1907-99 
V.R. 1908, F.B., 6 A.L.J. 726.] 
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(71) —S. 257- A. Extension of tiw for pay- 
ment of decretal debt without Court's sanction 
—Application for sanction aff.r decree barred — 
Oo the 3rd of October, 1885, the parties to a 
deoree or redemption entered into an agree- 
ment whereby the time to pay the deoretal debt 
wag extended to five years, but the sanotion of 
the Court wag not obtained. Oa the 18th 
February, 1888, after the execution of the 
deofee had beoome barred, the parties applied 
to the Court to sanotion the agreement of 1885 
Held that the agreement required the sanotion 
contemplated by s. 257- A of the Civ. Pro. Code, 
that it was void for want of such sanotion so 
far as i‘t related to the judgment-debt, and that 
the sanotion applied for could not be given on 
that date. Naru KOLI v. CHIMA BHOSLE, 
13 B. 54. [R., 7 Bom. L.R. 995, 30 B. 226.] 

(72) S. 257- A Adjustment of decree by per- 
sons not parties to decree — Validity — Civ. Pro 
Code. 1882, s. 257-A — Applicability. — X 
obtained a decree against Y. In adjustment of 
the decree, the son of Y executed in favour of 
the son of X an instalment-bond in respeot of 
the judgment-debt without the Court’s aauo- 
tion. A suit was instituted to recover the 
instalments due on the bond. On a reference 
to the High Court it was held that the suit was 
maintainable, s. 257-A of the Civ. Pro. Code 
1882, applying only to agreements between the 
parties to the suit or decree. RAMJI PANDU 

v. Mahomed Walli, 13 B. 871. [F., u.B r 
1897-1901, Vol. II, 252, 23 B. 502 ; R„ 19 M. 
230, 28 B. 383.] 

(73) S. 257-A — Birred decree, bond executed 
in adjustment of —Sanction of Court not neces- 
sary— Contract Act, IX of 1872, s. 25, cl. (3) 
judgment- debt, a debt within the meaning of . — 
Held that no sanotion was necessary under 
a, 257-A of the Civ. Pro. Code for the execution 
of a bond passed in satisfaction of a debt due 
under a time barred decree, as that section must 
be deemed to relate to judgment-debts whioh 
are still enfstoeable. An unsatisfied debt, al- 
though barred, is good consideration for a bond, 
by reason of s. 25 (3) of the Contract Act, the 
word “ debt 1 in that seotion including a judg- 
ment-debt as well. 8HRIPATRAV V. GOVIND 
NARAYAN, 14 B. 390. [R„ 26 A. 36 = 23 A. 

W.N. 179.] 

(7-1) — S. 257- A— Execution of decree — Compro- 
mise.— A. sulehnam a or petition of compromise, 
between a judgmeut-dobtor and a deoree-holder, 
which provides for the payment of the decree 
by instalments, aud enhances the rate of inter- 
est made payable by the deoree, when sanotion- . 
ed by the Court executing the deoree, comes 
within the terms of s. 257-A of the Civ. Pro. 
Code, and the deoree may be executed in accord- 
ance with its provisions. SlTA RAM v. 
Dasrath das, 5 A. 492, F.B. = A. W.N. 1883, 

68. [F, U A. 228 ; R., 12 A. 571, 61 P-L. 

R. 1907, F. B. =71 P.W.R. 1907 = 29 P.R. 1908; 

D., 19 A. 186.] 

(75) — S. 257 -A — Power of executing Court. 
—The power given by s, 257-A, to sanotion 
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to the decretal amount and ^ interee?' T'™ 38 

debt. The agreement in question was not 


931 


, THE ALL INDIA DIGEST. 


932 


Cir. Pro. Code 'Act XIY of 1882)— continued. 


Civ. Pro, Code (Act XIV of 1882)— continued'* 


" clawful ” within the meaning of s. 23 of the 
Contract Aot, 1872. BHAGABAI v, NARAYAN, 

g Bom. L.R. 590 = 31 B. 552. 

(79) — S. 257 A— Applicability of— Quaere, 
— Whether s. 257-A of the Civ. Pro. Code, 1882, 
relates exclusively to agreements to extend 
the time for enforcing deorees by execution 
as ruled by the Calcutta High Court in 11 C. 
671, or is applicable to all agreements accord- 
ing to the view of the Bombay High Court in 
P.J. for 1881, p. 315. SWAMI RAO NARAYAN 

Deshpande v. Kashi Nath Krishna Mu- 
TALIK DESAI, 15 B. 419. (8 B. 538, 300, 9 

B. 176, R.) [R„ 21 B. 808.] 

(80, — S 257-A — Decree— Satisfaction— Mort* 
gage— Sanction of the Ccurt. — Where a decree 
is satisfied oy taking out a mortgage-deed, which 
makes provision for future interest over the 
amount, such mortgage to be valid must be 
made with the sanction of the Court, under 
s. 257 A (2) of the Code of Civil Procedure. 
DHANRAM v. GANPAT, 4 Bom. L.R. 872 = 27 
B. 96. 

(81) — S. 257-A — Decree — Satisfaction — 
Agreement — Agreement to give time. — The 
agreement, contemplated by iho first para of 
s. 257-A of the Code of Civil Procedure, is one 
which merely suspends and does not destroy 
the rights of execution consequent on the 
deoree ; suoh an agreement ex vit-.rmini implies 
that thero has been no actual satisfaction but 
merely a stipulation for a future satisfaction. 
TUKARAM v. ANANTBHAT, 2 Bom. L.R. 1012 
= 25 B. 232. 

(82) — S. 257-A — Decree — Satisfaction— Sanc- 
tion of the Ccurt . — Whore in satisfaction of a 
decree, relating to an ancostral debt, obtained 
against a Hindu father, the father and his son, 
living in a joint family, execute an agreement 
for a sura in excess of the deoretal amount, 
and no sanotion of the Court is obtained to 
the arrangement, the agreement is void, under 
s. 257-A of the Civ. Pro. Code, as against 
the father and also as against the son. Tho 
true test of tho application of s. -257-A of the 
Civ. Pro. Code, is— Is the debt in question 
a judgment-debt as to the person executing 
the agreement in the sense that it is binding 
upon him as if he were bound by the decree. 
GOVIND v. SaKHARAM, 6 Bora. L.R. 844 = 28 
B. 383. 

(83) — S. 257 A — Decree — Satisfaction — 
Sanction of the ('our t. — Where au agreement 
in satisfaction of a deoreo makes provision for 
interest, whioh carries the sum beyond tho 
amount of the deoretal debt, tho provision for 
interest is void but the agreement is not 
thereby rendered void. RAIC.HAND v. N.ARAN 
BHIKHA, 6 Bom. L.R. 62 = 28 B. 310. 

(84) — S. 25 7- A — Dec ree — a t isfac lion, — In 
full satisfaction of a deoree whioh was for 
Rs, 529 10 0 and whioh awarded no interest, 
defendants exeouted a mortgage agreeing to 
pay Rs. 600 within three months from the date 
of the bond. The bond also oontained a provi- 
ion that if the sum of Rs.500 were not so paid, 


interest at Rs. 1-8-0 per cent, per month should 
run on it until payment : Held, (1) that as the 
sum to be paid was less than the deoretal 
amount the agreement 6o far did not fall within 
para 2 of s. 257-A of the Civ. Pro. Code, 
1882 ; (2) that the agreement to pay interest 
was void under para 2 of s. 257-A of the 
Code ; but this provision did not vitiate the 
whole of the agreement. BHAGCHAND v, 

Radhakisan, 5 Bom. L.R. 672 = 28 B. 62. 

(85) — S, 257-A — Rent-decree — Instalment* 
bond executed by some of the judgment- debtors 
in deer ce -holder's favour in respect cf decretal 
amount— Enforce ment by suit— Agreement to 
give time. — Where two of the judgment-debtors 
executed a kistbuncii bond in favour of the 
deoree-holder hypothecating certain property in 
order to secure the decretal amount, and the 
bond further provided that, on failure of pay- 
ment of the instalments, the deoree-holder 
would be competent to exeoute the deoree ; 
Held, that it was more than a mere agreement 
to give time within the meaning of a. 257-A, 
Civ. Pro. Code ; and although the agreement 
to give time, not having had the sanction of 

1 tho Court, was incapable of enforcement, there 
| was nothing to taint the rest of tho agreement 
| with illegality or prevent the dcoree-holdet 
' from Buiug upon it. BELOHAMBERS v. SARAT 

Chandra Ghose, 12 C.W.N. 674 = 7 C.L.J, 
343 = 35 C. 870. 

( 86 ) — S. 257-A — Mortgage-deed in satisfac- 
! tion of decrees — Sanction cf Court not obtained 
! — Mortgage -deed valid. — A suit was brought on 
; mortgage-deed, the consideration for whioh 

was tho complete discharge of two deorees and 
a present advance of money, iu addition. The 
sanction of Court had Dot been obtained under 
this seotion. Held, tho mortgage was valid. 
It was one to which the provisions of this 
section applied. MAHARAJA OF VlZIANAGA- 
RAM v. NlR AN.TAN MUKERJI, A.W.N. 1908, 
37 = 2 A L.J. 683. (25 A. 317, F.B., F. t 18 A. 

' 135. D.) 

I (87)— S- 257-i-l— .Agreement by person other 
i than judgment-debtor or his representative— 
Death of debtor— Representative not on record.— 
Where the judgment-debtor is dead and his 
representative has not been brought upon the 
■ record, s. 257-A of tho Code does not strike at 
an agreement to pay more than tho judgment- 
debt by a porson other thau the judgment- 
debtor or his representative. LOD GOVINDA 

i Doss Krishna Doss v. Potti Naicken, 8 

; M.L.T 326 = 8 Ind. Oas. 415. i28 B. 383. 23 

! B. 602, F.) 

• 

| (88) — S. 257 A— Adjustment of decree out of 

| Court — Bond— Consideration. — A bond exe- 
j outed by the judgment-debtors in favour of the 
deoree-holder and in oousideration of the bene- 
fit of the decree being given up is not void a® 
an agreement under a. 257-A of the Oiv. Pm* 
Code, SUKHU RAM v. UMED, 20 P.L.R- 1900. 

(89) -S. 257-A — Execution of decree— Haval» 
or oral undertaking by third parly to, pW 
dec- etal-debt— Partial paymeM as per bavitar* 
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Cir. Pro. Code (Act XIV of 1882) -continu'd. 

Sub^equerU execution o t bond by judgment - 

t,l° r V T Jrn o U of balance — Court's sand on 
not [obtuned— Suit on bond— Maintainability 
n execution of a money-decree obtained oy 

~ 3 u H ; prop ® rt y belonging to the latter 

was attached. At the request of H. five persons 

gave a hava la, or oral undertaking to piy the 

decretal debt and the attachment was raised 

\ m ? UQt ^ Pa.d under the havala, and! 
lor the balanoeof thadeoroe amount. H executed 

a bond, agreeing to pay tne Game w.th interest 

M?fc ar fc t,0n i ° f C ° Urt Wa ' not °btaiued either 
to the havala or to tha bond. Toe decree 

having been destroyed, the plaintiff, G brought 

the present suit to enforce payment of the 

amount duo under the bond. The District 

4* L% L « j • j • , ^ portion of 

tUa bond providing for payment of interest was 

void and that the other portiou under which 

the prmoipal amount of the decree was agreed 

to be paid was not void, referred the matter to 

HSO m U u “ Q i 0t 8 ' 617 ’ Giv - Pl °- Code. 
b82. HeU i hat ihe bond was void in tjio. 

ihe havala being an agreement such as is 

contemplated in para 1. s. 257- A, Civ. Pro. 

A V_ _ y ^ ■ of s.auctiou by 

the Court which passed the decree. The bond 
also either regarded as one in consideration of 
the havala or as an agreement for the safciefac- 
tiou of toe decree, came under para 2, e. 257-A 
° f Gode aad was void for want of sanction. 

J™ ,o VlSB ' MtiATH v. Har Patel, j2 b 

fOwrraW. 23 id. 502 ; DU,.. 3 O.Ch 
lbo , N. F,, 16 C. 501 ; F., 18 A 479 *7? ;i 
B. 308, 83 P.R. 1901; D., 25 B 252 J 


(90] S 257- A.— -Executioyi of decree— Agree- 

ment for satisfaction of decree — Sa?iction to such 
agreement not giv:n bvCourt which vas:ed decree 
—A decree having been transferred for execution 
and property having been sold in execution 
theraor, but oofore th.j sale had beaa coufirm°d 
the decree-holder and the judgment-debtors 
entered into an agreement, which was filed in 
the Court executing the decree to the effect 
that the judgment-debtors should pay Rs. 500 
to the decree-holders and chat they should pay 
the amouut of the decree within three months 
and that the sale should be cancelled. The 
judgment-debtors paid the Rs. 500, but, on 
their failing to pay the decretal money, the sale 
was confirmed. Held that the above agree- 
ment was an adjustment of the deoree within 
the meaning of s. 257-A of the Code of Civil 
Procedure, but that, not having been sanctioned 
by the Court whioh passed the decree, it was 

void. Sant Lal v. 8ri Kishan, Das, A W. 
N. 1895, 149. (A.W.N. 1891, 12 and 12 a. 571, 
Ed 

(91)— 5- 257-A — Agreement between decree- 
holder and judgement-debtor and a third person 
not party to decree for satisf iction of decree — 
Sanction cf Court. — In a previous suit the 
plaintiff obtained a deoree tor a sum of money 
against K. Subsequently the defendants K and 
R who was no relation of K executed a bond 
in favour of the plaintiff, accepted liability for 
the debt and agreed to pay it by instalments, 


Civ. Pro, Code (Act XIY of 1882, -continued. 

In default the plaintiff wag empowered to re- 
cover the debt from either debtor n *u- 

bond the plaintiff sued the defendant for the 

ZZ% a°nd hi , S “T 7 ' “•« «be° bond 

to ^ d U “ oalocuea ble against the parties 
the deoree. The terms of s. 257-A, Civ Pro 

Code, appear to include withm their scope an 
a oZZT rh tS7eeQ ., the ia'igmont-oroditor and 
w hereby 0 ZC ^ ■ the i ud g^nt-debtor 

postponement 1 <5* the* exeoutbm^of^u^h * ^ 

against tee judgment debtor undertakes to^ 
certain sum of money. Held, therefore that^hp 

f- 

holder for realising money representing*^ t^ 66 ’ 
m excess of that provided by the ““ oree heldT 
him against the defendant, allowing tLr 7 

enhanced interest was d ua u " de ® „ h ‘ e . Uch 

agreement entered into between him and the 
judgment-debtor withcul thp Pn„r,> , the 

Held having recard tn thl „ • • 8 saDot, °u* 

sS'SSr-s 

BINGH, 18 A. 479 = A.1^N 1896 P l A fiO AKD i^ ARI 

m 5 ’ 8 9 A ^ 7 M2B. 499 ]5 6 B 4 Vi 

[Di6-s , 4 O.C. 284 : F., 88 P.R 1904 • p o n* 

G * 165 ; D„ 25 A. 317 = 23 A.W.N 45./” °* 


cental >°n,not Inforceatlllj 

I oo^/emtion^fo^ra^ 6 - 

meat to give him time fnp fho , . . &gree- 

the judgment-debt. The agreeme^t^ ' Ct, ° n ° f 
Without the necessary sanction of 
whioh passed the denrpo r* A ae Gourt 

I... wb.„ tt. Legislature b'"ZX ri ,i , X . 
agreement to be void. Daw r a 0 ° 8 ^ ch an 

v. anandi P r asad 18 A 43S t H A wn 81 ^ 1 

130. (16 C. 504, Diss )• IF 1 ft a d 7 o!n 1896 > 
1904); Appr 22 B. 69*3 3 0 C ’p 8 ^ > -B. 

S>ri?a : £i; 

® Avr 9 f tl0D ° f 4 fr6Sl1 SUifc. JUJI KAMTI 

v. ANNAI Bhatta, 17 M. 882. ( 12 M. 61 ll 
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€iv. Pro. Code (Act XI Y of 1882) — continued. 

C. 671, 16 C. 504, F.) [ Diss ., 88 P.R. 1904 *, 

F., 16 P.R. 1900, 4 O.C. *284 ; Appr ., 61 P.L. 

R. 1907 = 71 P.W.R. 1907 = 29 P.R. 1908 ; R.. 

21 B. 809, U.B.R. Civil, 1897— 1901, Vol. II, 
252, 22 B. 693, 3 O.C. 165, 26 M. 19 = 12 M. 
L.J. 113, 25 A. 317,35 C. 870 = 12 C.W.N. 
674 = 7 C.L J. 543.] 

(95) — S. 257 -. 1 — “ Void, ” meaning of — 

Agreement to give time — Not illegal. — There is 
do sufficient reason for oonstruing the expression 
“ void ” in s. 257- A of the Code as equivalent to 
illegal, is the sense of prohibited by law. The 
objeot of the seotion is to avoid inoonvenienoe 
and delay in exeouting deorees and also to 
afford some protection to the parties against 
unfair arrangements- This objeot is insured 
by holding that agreements to give time 
cannot be enforoed unless made with the sanc- 
tion of the Court, (16 C. 507, R ) When an 
agreement to give time, not sanctioned by the 
Court, formed part of the consideration of a 
bond and had been aotually enjoyed by the 
obligee, it was held that such consideration, 
not being illegal in its nature and not having, 
as a faot, failed, the obligor could enforce the 
terms of the bond. Bank OF BENGAL v. 
VYABHOY GANGJI. 16 B. 818. [F..35C. 870 

= 12 C.W.N. 674 = 7 C.L.J. 543 ; R., 21 B. 808, 
25 B. 252 = 2 Bom. L R. 1012, 6 C.W.N. 27, 6 
Bom. L.R. 344 = 29 B. 382, 31 B. 552=9 Bom. 
L,R. 950, 9 Bom. L.R. 1380.] 

(96) — S. 257-A — Agreement lor satisfaction 

of judgment-debt without sanction of Court — 
Agreement to pay more than decretal amount ■ 
— Agreement void. — Held, that under the 
ol. 2 of s. 257-A of the Codo of Civil Procedure, 
every agreement between the dooree-holder and 
the judgment-debtor for the satisfaction of a 
judgment-debt, which provides for the payment 
of any sum in excess of the deoretal amount, 
is void for all purposes and unenforceable as a 
oontraot, unless made with the sanction of the 
Court which passed the dooree. PaLA MaL v. I 
HARI RAM, 88 P R. 1904. (12 B. 499 , 22 B. 

693, F.B., 25 B. 252, 18 A. 435, 18 A. 479, 
28 B. 62, Cited and F ; 16 P R. 1900, 11 C. 671 
16 C. 504, 17 M. 392, 26 M. 19, Diss. 25 C. 86 
25 A. 317. F.B., 20 C. 22, 14 B.L.R. 287, 18 
W.R. 279, R ) 

(97) — S. 257-A — Execution of decree —Agree- 
ment varying or satisfying decree —Held, by the 
Full Bench, Robertson , J. dissent iente (overrul- 
ing 88 P.R. 1904), that agreements under e. 247- 
A of the Code are not void for all purposes, but 
merely for the purpose of execution. Per Ro- 
bertson, J . — That tho provision of s. 257-A 
seoond part, are of general application, and uot 
restricted to operations in tho execution of the 
deoree only to which tho agreements in question 
refer. ATMA SINGH v, BANKE Rai, 61 P L 
R. 1907, F.B. =71 P.W.R. 1907 = 29 P R. 1908. 
[Overruled, 81 P.R. 1908 = 148 P.W.R. 1908 * 

R., 16 P.R. 1910.] 

(98) — S. 257-A — Mortgage — bond superseding 
decree— Increated rate of interest . — A bond 
given to the dooree-holder in full eettlment of 


Civ. Pro. Code (Act XIY of 1882)— continued. 

the amount due under a simple money-deoree, 
so that the deoree oeasee to be oapable of exeou--. 
tion or enforcement thereafter, does not infringe 
the provisions of s. 257-A, Civ. Pro. Code, 
even though it provides for the payment of a 
rate of interest higher than that allowed by the 
decree and thus amounts to an agreement to 
pay a sum in excess of that due or to aoorue 
due under the deoree. BlNDRABAN v. ANGAD, 

1 A.L J. 390. (25 A. 317, F.B., F.) 

(99) — S. 257-A. — Scope — Object — Sanction, 
absence of— Effect — Entry of satisfaction. — The 
first paragraph of s. 257-A. Civ. Pro. Code, re- 
lates to an agreement by which the decree-holder 
undertakes to give time to his judgment-debtor 
for tho satisfaction of the judgment-debt, The 
seoond paragraph relates to an agreement made 
for the satisfaction of the judgment-debt when 
suoh agreement sooures to the deoree-holder 
either directly or indirectly payment of any 
sum in exoess of what may be payable nnder 
the deoree. In regard to both these agreements, 
the section enacts that Buoh agreements shall 
bo void unless made with the sanotion of the 
Court which passed the deoree, and it is indi- 
cated that the Court is to aooord its sanotion 
only if it deems that the consideration for suoh 
agreement is under tho oircumstanoos reason- 
able and not oppressive or unoonsoionable. The 
polioy of tho seotion is clear and the provision 
made therein is really iu the nature of a rale of 
substantive law which, however, is enaoted in 
the Procedure Code inasmuch as it is connected 
with execution of deorees, and the objeot is to 
dobar a decree-holder from using the prooess of 
Court, though lawfully, as an instrument ol 
oppression, and entering into unoonsoionable 
bargains with tho judgment-debtor in consider- 
ation of his postponing tho prooess of exeoution 
or otherwise agreeing for the satisfaction of the 
deoreo. The whole objeot would be defeated by 
oonstruing the seotion as rendering suoh an 
agreement (unless it has reoeived the sanotion 
of the Court) void only for the purposes of 
exeoution of tho deoreo but effioaoious lor 
seouring to the deoree-holdor the benefit of the 
oppressive or unconscionable bargain if be 
brings a suit. Such construction of the seotion 
not only frustrates the objeot of the Legislature 
by importing into the section the words “for 
purposes of exeoution of the deoree” whioh do 
not exist there, but prooeeds also upon a mis- 
apprehension that tho agreement referred to, if 
sanctioned by the Court, is to bo regarded as 
incorporated into tho deoree and the deoree 
executed as thus varied or added to. A sanc- 
tioned agreement to give time for the payment 
of the judgment-debt operates as a stay of 
execution undor s. 244. An agreement of the 
kind contemplated by paragraph 2 of e. 257-A, 
Civ, Pro. Code, will bo perfeotly valid as tin 
basis for a suit oven if it had not reoeived the 
sanotion of the Court, provided it does not 
secure to the deoree-holdor either direotly or 
indirectly payment of any sura in exoess of the 
amount due or to aoorue due under the deoree* 
Tho agreement will operate as a bar to the 
exeoution of the deoree if it be oertified or 
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“"civ V 6rti ^ UDder the Provisions of 

by a e ’ u ?t £°; h C ° da ' aD f U oac be enforced 

teoeivad in n ? he ° aS6 0 P a y menfc made or 

tioned by thr'c^urt °' agreemeQt eauo- 
a 2^7 a u ^ ourfe ,1Q der paragraph 2 of 

the Con’rf. U ° h paymoafc °an be reoognised by 

exe °utiDg the decree only if ic be 
Civ Pro c r odfi 00 Vn d ™ cerfjified under s. 258, 

~ 1V * rro. Code. Venkatagiri Iyfr v r A taa 
GOPAGHarub, H M.L.J 359 ffl \sMT~ 
J- 548, 4 M.L.T, 233. J L*., 18 M.L. 

(100) 8. 257-A— Agreement to vav sum in 

agreement— amou ^~ No consideration for 

e 257 A nZt T"? HOt Actable -What 
b. 257-A declares to be void is not merelv the 

dforeS et but 0 th ay h f m iQ exoeS3 of th0 sum 

<-u "w ts. KS;ssri 5 i" 

“nd‘ “ au a *i“ 8,n >«“oI theTcwe no*t "being 

binding on the judgmont-creditor th“ra is no 

SSSK KfiTST M J ““ ; 

-Decree also nfnie-^greemew to jfu. time 

^lore hot? Z!°" Wa - Maintainability .! A 
oree- holder obtained a mortgage-bond payable 

OnTbftrT 1118 '7 tbesum due under hie decree. 
Un the true construction of tbe bond the docu 

the m P f atpocted t0 g' ve * two fold remedy to 
the mortgagee on failure by the morteaporq tn 

fic^t a h rieht t t lment9 r mentioDed in ‘he bond, 
the ’honT toc th0 balanoe due unde 

the bond, seoondly, a right to recover the 

of oeZi ^ 6I r, UtiDg the deoree - After Payment 
° [ZT \ Ind h tS L' 6110 mact ^rs fell into 

mortgage. Held , that the mortgage l a 

deht fcr ^>h fc ° payt , he amount ofthe judgment- 
at b fchr i B St ’ pulatioa fcha t it was not payable 

payable Th^°^ U f Dderthe decree ’ ic be ^me 

and indam Th f r 3 F u atl0n of j ud Rment-oreditor 
and judgment-debtor still existed by the express 

enforceable as a judgment-debt. That being 
so, the bond could not be construed otherwise 
than as an agreement to give time for the 
satisfaction of a judgment-debt. The sanction 
of the Court not having been obtained, the bond 
was void. Held, also that the agreement was 
none the less void beoause a party who appeared 
to be the legal representative of one of the 
judgment-debtors became a party to the mort- 
gage-bond, though he was not a party to the 
suit m which the deoree was obtained. VEN- 
KATA SUBBAMANI AYYAR v. KORAN KANNAN 

f^ 10 ^ 26 19c312 M L J ’ 113 < 17 M. 382, 

ILa ^ 0i k. C ° ns ) l F -’ 32 C. 917 = 9 C.W.N. 

i 00 , 4 ^ ^ 5 ^V 317==23 A * W N - 45 ’ F - B - 88 P. 

R. 190i, 61 P.L.R. 1907 = 71 P.W.R. 1907 = 29 

P.R. 1909, F.B., 35 C. 870 = 12 C.W.N. 674 = 7 
C.L.J. 543. J 
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Civ. Pro. Code (Act XIY of 1882) -confine. 
fn f or°„ em K nt0f , aDagreement mentioned therein 

to movfint° D ° f , tbe . de °me. There is nothing 
Mt CHniJvi°R» bei ” 8 ® led 0n tbe agreement, 

133* V ' Kama RALI, 6C.PL.R- 

16 O. 504 G 'dj' R ' 70 ’ ^ ’ 6 M - I01 ' 13 B ’ 6 ^2. 

“PfM/r/ h : ^ lv ‘ Pro ' Cede, 1882— 

~pZt^ Chp( ! SSed tke decrfe ” ”*«ning of. 

in jud ^- 

b 257 A \ vh,ob Passed the deoree” in 

which' a PC m G ° de ’ 188 ‘ 2 ’ mean the Court 
™ B3 r d , tbe , dectee a ° d not the 

which exeon^ th / 068 DOt include the Cou 't 

Court and then e deor Be. unless the executing 
are [dentmal P° UCt Wh '° h passed the d ^'« a 

bring the .pplioaS" withi??^" ^““de^s To 
person ma k a D P f a , r h ,D th<! bapdw "ting of the 

Gulab, 61 P.R. ,886. [O R^qnn 1 P V- 

26 P.R. 1894.] L^.i .6 P.R. i 900 ; j?, r 


(102) 8. 257 -A— Suit on agreement in con- 

traventton of provisions of— Maintainability.— 
8. 257-A was intended simply to prohibit the 


a ^ o « # ^ T " ^ ^ ^ >2 i cow i d in an 

<—nsst 

before sanction . C )m ^ lete agr eement necessary 

of b! d iTf t or p ee was pa3sed in ^ 

November 1908 L“ B ,‘- ? Jul y' 1908. In 
signed bv t-ho an application was presented, 

giv°ng time L i, P a art ‘ eS and their Pleaders, 

f. "rusr - !"•»«“» s as 

siggt.j - 

iurther action 0 wa V s rl L S n 6 N ° 

2ufy \ h 9 V~ 

1908 thS agreoment of November 

i£a 'Jf- i 

s.Vi 0 .r.’,E. Si £“,*“«« *“• 

influence was no? “ ‘. tha P ' ea of undue 
agreement Beld th*r ° Ut ?? d 8aDctl °ned the 

had not obtained /hi ?: 38 the de "“-holdere 

debtor in order ^ pre8e ° 00 of the judgment- 

Court them we k ° ver, !y the agreement in 

between the n S r° 8U ° h oom P ,e te agreement 

tioned bv the n 7 33 8hould have been Ba °°- 
by , tbe Cou 't Passing the deoree after :a 

C 8 H 1H R,™ 6 | ghUen moD ‘ h8 ’ BAJA 


939 


THE ALL INDIA DIGEST. 


940 


Ci t. Pro. Code (Act XIY of 1882)— continued. 

(105) — S.257-A — Bond given in satisfaction 
of decree for excess amount — Necessity for sanc- 
tion of Court. — A bond given in satisfaouon of a 
deoree and providing for the payment of a sum 
due or to acorue due under the deoree is void 
and oannot be enforced, if it had not been satis- 
fied by the Court, which passed the deoree. 

Murlidhar v. Nathu Ram, 1 C P.L.R. 70. 
[Not F , 6 C P.L.R. 133.] 

(106) — S. 257- A — Adjustment of decree — sane- 
tion not obt lined at ike time — power of execut- 
ing Court to accord sonction several years 
after. — An adjustment of the kind referred to in 
the section should be at once reported to the 
Court and its sanotion obtained. Where sanc- 
tion was not obtained at the time when the 
adjustment was effected, it was not oompetent 
to the executing Court to revive it by according 
its eauotion several years after. 8ITARAM v. 
NANDLAL, 3 C.P.L.R. 187. (13 B. 55, R.) 

(107) — 3. 257- A — Scope. — The agreement re- 
ferred to in s. ‘257 A is an agreement which, 
whilst keeping alive the judgment-debt as such 
suspends the operation of the decree. The sec- 
tion pre supposes the existence of a judgmenl- 
debt. Where the judgment-d^bt is extinguished 
in whole or in part, by the substitutions for it of 

a ooutraot of mortgage, suoh a contract cannot 1 
be regarded as an agreement to give time for tbo 
satisfaction of judgment-debt witbin the per- 
view of s. 257- A, as the judgment-debt, to the 
extent to which it has been * xtingui^hed, is no 
longer in existence. Qua re Whether or not 

an agreement made in contravention of 8. 257- A 
is void for all purposes when the deoree m refer- 
ence to which it is made is still enforceable. 

Lalji Singh v. Gaya Singh, 25 A. 317 = A. 
W.N. 1903. 45. F B. (25 B. 252, A ppl., 7A. 124 
II C. 671, 16 C. 504, 17 M. 382, 26 M. 19, 6 O. 
W.N, 27, R.; 18 A. 435, 18 A. 479, D .\ 22 B.693 
27 B. 96, DissJ [F., 1 A.L J, 390. A. W.N. 
1905, 57 = 2 A.L. J. 683, 32 C. 917 = 9 C.W.N. 
1004 ; R. f 88 P,R. 1904, 6i P.L.R 1907 = 29 
P.R. 1908, P. B. ,35 C. 870 = 7 C.L.J. 543 = 12 C 
W.N. 674, 6 A.L.J. 726.] 

(108) — Si 257- A — Agreement in satisfaction of 

judgment- debt— Sanction of Court not obtained 
— Suit to enforce agreement — S. 267- A, Oiv. 
Pro. Code, is a bar only to execution proceedings 
in respect of agreements thorein mentioned and 
does not prohibit, t.hcir enforcement bv separate 
suit. (16 B. 18, R.) HURKISSEN DAS SEROWH 
GEE v. NIBARAN OHANDKR BaNERJKB, 6 
C W N 27. (P.,71 P W.R. 1907 = 29 PR. 

1908 = 61 P.L R. 1907, P B. ; R t , 25 A. 317, 
P.B. =23 AWN. 45, 35 0. 870 = 12 O.W.N. 
674 = 7 C.L.J. 543 ; D., 32 C. 917=9 O.W N. 
1004.] 

(109) — S. 257-A — Execution of money-decree 

Application embodying agreement hypothecate 

ing immoveable property and granting time 
filed by parties in execution proceedings— Objec- 
tion in a subsequent suit as to non-registration 
of the application— Evidence Act (I of 1872), 
8. 91— Admission as to agreements requiring 


Oiv. Pro. Code (Act XIY of 1882)— continued* 

registration. — In execution of a money-deoree, 
aD agreement was arrived at between the par. 
ties, whioh was embodied in an application filed 
in Court, under whioh the equity of redemp- 
tion of the two houses, whioh had been attaoh- 
ed, was hypothecated for the sum due on 
aooount.of the deoree including oosfcs, and four 
montns’ time was given for payment. The 
plaintiffs applied for exeoution after the expiry 
of the term, but it was held that the agree- 
ment was a complete satisfaction of the deoree 
whioh was not, therefore, capable of exeoution. 
The plaintiffs brought the present suit for 
recovery of the amount due, basing their olaim 
on the agreement, and it was contended by 
the defendant, that the agreement was void 
under s. 257 A of the Civ. Pro, Code, the 
application embodying the agreement was not 
admissible in evidence for want of registration, 
and that suit was barred by s. 244 of the Civ. 
Pro. Cide. Held , that the proper reading 
of the application was that it contained merely 
a statement of the fact that an oral agreement, 
suoh was mentioned in the application, had 
been made previously, the application was not 
inadmissible in evidence, and the puit was not 
in any w ly barred. The want of registration of 
an agreement, requiring registration does not 
invalidate it, and s. 91 of tho Evidence 
Act does not prevent admissions made by the 
executant of such a deed to be admitted in 
evidence in proof of the agreement. PRABH 
Dial v. Gurmukh, 18 P.L.R. 1903=98 P.R. 
1902. 

(110. — S. 257-A — Agreement in satisfaction of 
decree — Sanction of Court- Onus of proof— 
Entry of satisfaction of decree in register of suits 
— No presumption of sanction to particular 
agreement, — There is nothing wrong in the 
Court raising the question, whether a bond 
or agreement in satisfaction of a decree has 
received the sanction of tho Court which 
passed the deoree. When the sanction of the 
Court in respoot of an agreement under 
s. 257-A is in question, such sauotion oannot 
be presumed unless it is proved. According 
to all ordinary rules of ovidouco, it lies on 
the party who assorts that the Court has given 
its sanotion, to prove the assertion to be 
true. Because in the register of suits a note is 
made that tho deoreo as beou fully satisfied, it 
oauuot be presumed that the Court hasaooorded 
its sanotion to tho particular agreement. NAND 

Kishore v. Ganpat, 4 C.P L.R. 148. 

(Ill )— S 257-A, Civ. Pro. Code, 1 $ 68 -Eze • 
cut ion o! decree- Power of Court to compel decreb 
holder to grant time to judgment-debtor ,— A 
Court executing a deoree is incompetent to 
oompel tho deoree-holder to grant the judgment- 
debtor time to pay the decree-holder. Even if 
tho deoree-holder himself agrees to give time 
without consideration and if the debtor relies 
upon it as a bar for immediate exeoution, the 
Judgo under s. 257-A, Oiv. Pro, Code, 1882, 
would be bound to hold tho agreement void. 
TKJA BINGH V. BHA1 GH AMANDA SINGH, 1™ 

P.R. 1886. ^ 
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dccreTZ S M J'/ 7 A ~ Dlcree ~ Satisfaction of 

Dekkhm An 9 T d - e ■ ~ SwMon °f 

1879 1 l ,Vr l VT' BeUef Act {XVU °t 
oaae °f accounts. — In the 

deoceta. d Ph f ° ag ? P ? 53ed in aatisf “tion of a 
under d ± . w,tb lhe p s * QCti °° of the Court 
p : s * J57 ' A > Civ. Pro. Code, 1882 the 
Court can, under the provisions of the Dek’khan 
Agriculturists’ Relief Act, 1879, go into the 
question whether the principal Lum shown in 

MANEKCH^'n ^ Pat o 7 ° f interost - KISANDAS 

PATIL 13Ron ;■ p R A“ CHiNDRi MUBaB 
-t'AiiD, li Bora. L.R. 1009. 

Ar^vlTTr 8 * Hepaal — Effect on 3. -3 ( c » 

1879^ X a V ,o° f . 'V 9 ~ See B0M - ACT XVII OP 
1879, s. 13. cl. (c), 13 Bom. L.R. 509. 

-mltf: S; i - Su “ oro - IG I,R mm 

,sm ' 
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PiMnri i b ' 2° 7 ; A — Effect of prohibition in— 
7-,^ ' ro obtam sanction under— Effect— See 

compromise -Enforcing, 9 m.l.t. 487. 

(116)— 3. 257-A— Deoree payable by instal- 
D0fau,t ia Payment of instalment?— 

OTT^A W U J X ?^n ° F DEC RRE-MlSCELL ANE- 
OUS, A.W.N. 1905, 268 = 28 A. 249. 

Execution of Decree 

—Miscellaneous, a.w.n. mi, 12. 

STOMP IT Prrx? 57 ’ A ‘" 5 ^ JUDICIAL COMMIS- 
SIONER, Punjab, 25 P,R. is87. 

(U9)— s. 257- A— Instalment decree— Ootion 
of deoree- aolder — Instalment arrangement put 
an end to— Subsequent aooeptance of instal- 
ments—New arrangement— Sanction of Court 

rf r ^^“TATION ACT, I908,s 20. art. 182, 

2 A.L.J. 828 = u8 A. 249 = A.W.N. 1905. 268. 

iqnQ 50 ^T S, ioi 57 ’ A Sec Limitation act, 

(121)— s. 257-A — See Limitation act 

19°M fiT T ' 1S2 -3TEP lN.aiDOF EXECUTION^ 

£?. S>i: R s i43 M0 * T04 “- F0 “- 

(123) — S. 257-A— Agreement to give time for 
satisfaction of judgment-debt— See PRINCIPAL 1 

and agent— Miscellaneous, 6 c L.J. 639. ! 

(124) — s, 257-A— See Res Judicata— Mis 

•CELLANEOUS, 6 Bom. L.R. 853 = 20 B. 96. j 

(125) — S 257-A — See NOS 6, 51, 52, 53, 61, 
62, 62-a, 63, 66, supra and NO. 137, infra. 

(126) Ss. 257-A and 210 — Execution of 

decree —Part'cs agreeing to paym.nt by instil- 
ments - Limitation Act, 1877, sch. II, arts. 175, 
178, 179 ■ During the pendency of an appli- 
cation for the execution of a decree, passed 
on the 3rd F ebruary, 1888, the Court sanctioned 
an agreement in^gr pirtis for the payment of 
the deoree amount by instalments. As the 
application leading to this Court sanotion was 
mot made under s. 210, and as it was not 


*• Cl> ' Pro ’ Code (Act XIV of 1882] — continu'd, 

- Pr r e i e “ tS K Witbi “ the s! * months Period pre- 
of for the nr*"' 1 r’ S ° h n ’ limitation Act, 
he . ail? fi. P . J*“‘ ,0n 0i a PP lioa ‘ions under 

a did n °nV fall ° rder , 8aactioninR the agreement 

lrt S 557 * ^“d 6 ' S - 210 ’ but fel1 uu der 

120 to h»' A ’ GlV ' Pr0 - Cod0 . 1882, the decree 
in ‘°. bs “ eonted in.snoh a case bein* the 

be Court thfl 1 ” 09 Wh '° h thS eaDotion °° f tbe 

in the «, J . b ? ?*" 8me,lt d003 not alter. On 
tS the da‘- rf/th 1892 ’ tOUr yearS SDd more after 
lR Julv 1899 ° tl8,nal de0ree ’ and on the 5th 

eiec,’-Hn 92 ’( 6 u‘ D ’ a PP' ,c ationg were made for 

.. debtor Ther! °r 0 agaiD3t the jmlgmeut- 

IP for eifi’miHnn 8 a PP motions were applications 
execution 'nr *?*" to tabe 301118 step-in-aid of 

execution whmh came under the purview of 
10 hence it d° «!■ ”8. Limitation Act, and 

' ! parTo?th h e% C ° U: ct , exoouting the decree, that 

- and that th™ k? mo ? ey bad been walked, 
decree shonM h ''^ ee<3 tbat the ba!auca of ‘he 
iutere»t h at 8 d a b nn Pa ' d 10 tW ° ,Q9ta,ments with 

: ! 

■ | pei - mensem should be charged from the date 

S=- «WS£S srs£ 

sLssr. sss~ 

the proposed compromise, and that it should 
State m such sanotion that it regarded th» 

; consideration for which it had he™ t ie 
reasonable consideration. Bell, that nTouea 
tion o, estoppel arises when the previous 
warrants of attachment either proved ine P £feotual 
or weie nob executed. Jaqen Nath v 
EATTAN, 1 O.C. 71. (A.W.N 1891 12, 

I 

il27rj) — Ss. 257-A and 258 -Scorn 0 f — 

' S-”a 

I ouly co agreements whioh suspend but 1 PP le ^ 

t h e '1 e o r e e ^ w h o 1 1 7o t . <* 

that riphts to the y ext e nt P contemplat d b| U tt 

iVT 5 r:;i^ of novation! 

«• A I 7 l’ ap.I"R 6 C vo P , L 3 R c p 13 L 3, 

R. 187, 4 C.P.L.R. 41, 61 C. 504, R., The 
agreement made void by s 257 A iq mum 

rejeetion by the Clourt Ui.eILt 'LTI& 

by the 2 Cou ih^uiHArAT °v "lIkbT 

CHAND, 7 N L.R. 188. 1 L4KHMi - 


r 
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CIy. Pro, Cede (Act XIY of 1882) — continued, 

(128) — Ss. 257- A, 258 — Judgment- debt satis- 
fied — Adustmcnt not certified. — 8. 258, and not 
a. 257- A, will be applicable to a oaao where a 
judgment-debt is fully satisfied, though not so 
certified to the Court. It could be recognised 
as an adjustment by a Civil Court except in 
execution. KALU RAM v. KHUDA BaKHSH, 

94 P.R. 1894. [R. % 29 P.R. 1908 = 71 P.W.R. 

1907 = 61 P.L.R. 1907.] 

(129) — Ss, 257 A, 258— Application.- S. 256, 

Civ. Pro. Code, contemplates oases where 
moneys are payable in accordance with the 
terms of a decree and also payments made in i 
pursuance of lawful agreements under s. 257-A 
of the Code, viz., such agreements as have 
reoeived the sanction of the Court. Therefore, 
the seotion has no application where a sum was 
paid in disregard of the terms of thedeoree, and 
any agreement to pay such amount was void 
Under the provisions of the seoond clause of 
s. 257-A, Civ. Pro. Code. NARAYANA DEVU 
V. VENKATARAMANAYYA, 1 M.L J. 382. [R. I 

25 C. 86, 12 C.L,J. 65.] ] 

(130) — Ss. 257-A , 258 — Vesting of property of i 
judgment- debtor in trusties under composition- 
deed — Decree-holder party to composition- deed— 
Adjustment of decree— Necessity fer sanction of i 
Court — Right of decree-holder to execute decree 
without such sanction. — A judgment-debtor 
vested all his properties in trustees under the 
terms of a oomposition-deed entered into for 
the purpose of discharging all his debts. Not- j 
withstanding the said arrangement, a decree* : 
holder who was a party to the composition- I 
deed applied for exeoution of his decree. Held 
that, as the oomposition-deed purported inter | 
alia altogether to release tho debtor and was 1 
not a mere agreement to give time, s. 257-A 
did not apply. It was an adjustment contem- 
plated by s. 258 and required to bo certified 
by the Court. In the absenoo of suoh a certi- 
ficate, the oomposition-deed could not prevont i 
the deoree from being exeouted. Parker , J. — 
No period of limitation was prescribed by law 
for obtaining the sanotion of the Court required I 
by b, 257-A and suoh sanction could be obtain- 
ed at any time during wbioh the deoree was 
alive. RAMASAMI CHETTI v. VENKATESA 
Tawker, 2 M.L.J. 221. 

(131) Ss 257-A, 258 — Agreement giving time 
to judgment-debtor — Sanction of Court.— An 
agreement was entered into between the judg- 
mont-oreditor and judgment-debtors, whereby 
the latter promised to pay oertain amount 
at once and exeoute a sale-doed in respeot of 
some of his proporty and pay the balance somo 
time afterwards. Tho judgment-debtors applied 
to have the adjustment oertified. The deoree- 
bolder opposod tho application. Held, that the 
agreement was an agreement to grant time 
within tho meaning of s. 257-A of tho Code 
and not having been sanctioned by the Court, 1 
it was void. Held further, that the Courts 
below were justified in refusing to sanotion the 
agreement under the circumstances of tho case. 

Fateh Singh v. sham Lal, 6 A.L.J. 726- 
6 M.L.T, 180 = 2 Ind. Cas. 991, 


Ciy. Pro. Code (Act XIY of 1882)— continued.. 

(132) — Ss. 257-A and 258— Suit on an agree- 
ment for satisfaction of judgment-debt- — Where 
an arrangement without the sanotion of the 
Court for the payment of the judgment-debt iir 
instalments isefieoted, a suit for the recovery of 
the instalment due is maintainable. MA Ml 
v. MAUNG Hme, L.B.R, 1872—1892, 644. (II 
B. 6, R., L.B.R. 1872—1892, 555,11 C. 671, 

16 C. 504, F.) [R., U.B.R. 1897 — 1901, 

Vol. II, Civil, 252.] 

(133) — Ss. 257-A, 258 — Adjustment of decree 
out of Court, suit upon — Sinoe tho amendment 
made in s. 258 of the Civ. Pro. Code. 1882, by 
s. 27 of Act VII of 1888, a private agreement 
made out of Court in satisfaction or adjust- 
ment of a degree, without tho sanction of the 
Court whioh made the decree, may be reoognis- 
ed by a Civil Court except when executing the 
decree. And. therefore, a suit based upon suoh 
payment or adjustment is maintenable. And 
the concluding clause of s. 258 of the Civ. Pro.- 
Code, 1882, as amended, has no direct bearing 
on s. 257-A, as it relates to a different subject- 
matter. In the present oase, plaintiff held a 
deoree for Rs. 315 against the defendant and 
the latter paid a portion thereof to the plaintiff 
and for the balance exeouted a bond in plain- 
tiff’s favour. These transactions took plaoe 
without the knowledge of the Court. The pre- 
sent suit was by the plaintiff for reoovery from 
tho defendant of the amount due under the 
bound executed in adjustment of the said decree. 
The defendant contended that the agreement 
to pay the amount of the decree at a deferred- 
date was void for want of sanotion of the 
Court making the decree aooerding to s. 257-A 
of the Civ. Fro. Code, 1882. Held on a refer- 
ence to the High Court, that the plaintiff was 
entitled to maintain the suit, as such adjust- 
ment oaunot be reoognizod undor s. 258 of the 
Civ. Pro. Code, 1882, only in executing the 
decree, and not for other purposes, SWAMI 
Row Narayana Despande V. KAfiHANATH 
Kriihna Mutlic Desthi, 15 B. 419, [F. t 
16 B. 5S9; Cons., 21 C. 437, 25 B. 232; £., 19 
B. 204, 18 A. 479, U.B.R. 1897—1901, Vol. 
II, 252, 20 P.L.R. 1900 = 16 P.R. 1900.] 

(134) — Ss. 257-A, 258— See EXECUTION OF 

Decree— miscellaneous, a.W-N. 1890, 

68 . 

(135) — 8s. 257-A, 258 — Application under 
s. 258— 8tep-in-aid of exeoution — Applicability 
of s. 257-A to s. 88, Transfer of Property Aot 
— Sec Limitation act, 1908, art. 182, 7 A. 
L.J. 251 = 5 Ind Cas. 295 = 32 A. 257. 

(136) — S. 26$— See Nos. 62-,a 69,66,127, 
127-A, 128, 129, 130, 131, 132, 133, 144, 135, 
supra „ 

(137) — Ss. 258 & 257-A — Sum p aid under 
agreement void under s, 257-A — Effect— Agree- 
ment for satisfaction of debt not sanctioned under 
s. 257-A, nature of, — A Bum paid under an 
agreement, void uuder s. 257-A, oannot be 
acknowledged or recognised in exeoution of a 
deoree under e. 258, unless it has been oertified* 
within the proper time. 8. 257-A refers to two* 
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Civ. Pro. Code (Act XIY of 1882) -continued. 

kinds of agreement (1) “Agreement to give 
time for the satisfaction of a judgment-debt,” 
(2) “Agreement for the satisfaction of a judg- 
ment debt.” If the Court does not sanotion 
them, they are void. If the Cjurt sanctions 
them, they maybe carried out in execution. 

Durga Prasad Baner.jeev. Lalit Mohon 
Singh Roy, 25 C. 86. (i M.L.J. 332, 3 M. 
113, R.) [A/jpr., 61 P.L.R, 1907 = 71 P.VV.R. 
1907 = 29 P.R. 1908. F.B., R., 88 P.R. 1904,] 

( 1 38) <S. 258 A - Discharge of dec ee cn ad- 

justment out of Court — Adjustment lefi uncertifi- 
ed— Execution. by decrce-h d ier — Suit bh judg- 
ment- debtor to iccover excess realised.— Where 
on the adjustment of a decree out of Court, the 
judgment-debtor paid a certain sum in full dis- 
charge of the judgment-debt and the deoreo- 
holder aocepted the s*rae, but applied for exe- 
cution, more than two years after tho adjust- 
ment whioh had not been certified to the Court, 
and realised the decree amount, the judgment- 
debtor was add to be entitled to sue for and 
recover the money paid at the adjustment in 
satisfaction of t be decree. PERIATAMBI Uda- 
YAN v. VELLAYA GOUNDAN, 2! M. 409 = 8 M. 
L.J. 51. [F., 29 M. 312=16 M.L.J. 33, 17 

M L.J. 527, 30 A. -164 = 5 A. L.J, 475 = A.W.N 
1908, 220 ; D., 16 M.L.J. 54.] 

(139) — Ss.; 265, 360 — See PARTITION — 

Suit for partition, Jurisdiction of 
Civil Court in, 19 M. 435. 

(140) — Ss. 278, 351, 354 —See CLAIM TO 
PROPERTY ATTACHED, 9 A. 232= AWN 
1887, 20. 

(140-u) — S. 295— See LIMITATION ACT, 
1908, Art, 13. U.B.R 1904, 4th Qr., LIMITA- 
TION ACT, sch. II, art. 13. 

(141) — 5s. 310 Ay 312, 588, 612 — Order 

under s. 31 2 — Revision — An order under s. 312 
Civ. Pro. Code, or one refusing to set aside a 
sale under s. 3i0-A, Civ. Pro. Code, is appeal- 
able under s. 5S3 of the Code, and a revision 
petition to the High Court does not lie from 
suoh order in the first instance. Vemba PlLLAI 
V. MARUDAYA PlLLAI, 4 M L T. 96. (30 M. 

507, R.) 

(142) — 3. 3 1 2 — S j c NO. 141, supra, 

(142- a) — S. 32 H— Alienation by judgment- 
debtor without permission of Collector — Right of 
third persons to interfere-— The section does not 
render any alienation or mortgage made with- 
out the sanotion or permission of the Collector 
absolutely and wholly void. The section was 
intended only to secure to the Collector full and 
unrestricted power to deal with the property 
and postpone all the rights and powers of the 
owner as againBt the Collector. The judgment 
debtor would be incompetent to deal in any way 
with the property, but unless the Collector saw 
fit to interfere with any act of ownership 
exeroised by the judgment-debtor, no one oould 
be permitted to interfere as against bona fide 
purchasers. JHABULAL KaLAB v. RAMPER- 
SHAD, i 0 P.L.R. 156. [Diss., 3 N.L.R. 171.] 1 

C. 11-60 


Civ. Pro. Code (Act XIY of 1882)— continued’ 

(143) — Ss. 336, 337, 344, 357— See INSOL- 
VENCY — INSOLVENCY UNDER ClV. PRO 
CODE, 9 O-C. 42 (B.) 

(144) — Ss, 336, 341, 344, 349— See ARREST. 
8 M. 503. 

(145) — Ss. 336, 311— Res judioata, applica- 
bility of 7 ule to insolvency proceedings — Duty/ 
of Court to give information to j udgmer.t- debtor 
art ested and by ought before Court. — The points 
decided in this case are :—(i) when an appli- 
cant applies for insolveucy, under s. 344, and 
his application is rejeoted on the merits, a 
subsequent application by him to be declared 
an insolvent on the same facts is barred by the 
rule of res judicata, which oan; be applied to 
insolvency proceedings, under the above section 
under the general maxim “ Nemo bisvexari 
cebdpio eadem causa” (2) When a judgment- 
debtor, after failing in insolvency proceedings 
under the Civ. Pro. Code, is re-arreted, the 
question of insolvency being res judicata as 
held above, it is not the duty of the Court to 
inform him that he may apply under Ch. 
XX to be doclared an insolvent or take other 
steps indicated in s. 336 of the Code. Arjan 

Singh V. Gaman, 73 P.R. 1905 , (F.B.) = i 93 

P.L R 1205, (1897, A.W.N. 29, 6 A. 269, P.C. 
F-i 145 P.R. 1884, Over ruled.) 

(146) Ss. 336, 311 — Judgment-debtor , 
release cf, on furnishing security — Failure to 
apply under s. 311 whether a bar to subsequent 
application. It a judgmeDt-debtor, who has 
been arrested in execution of a decree and 
released on furnishing security that he will, 
within one month, apply to be declared an 
insolvent, fails to put in the application within 
the tune agreed upon, and is not arrested again, 
it is still open to him to apply at a subsequent 
date under s. 344, Civ. Pro. Code, to be 
deolared an insolvent on the strength of the per- 
mission previously given. ALAGAPPA CHETTI 
v. SARATHAMBAL, 25 M. 724 = 12 M.L.J. 436. 

(147) 8s. 336 and 344 — Judgment-debtor 
applying for insolvency— Liability of surety— 
See Surety— Liability of Surety, 15 C. 

17 1 1 

(148) — Ss. 336, 344— See SURETY — LIABI- 
LITY OF SURETY, 13 A. 100 = 11 A.W.N. 5. 

(149) — Ss. 336, 314, 345, 346, 351, Ch. XX— 
Lnreaheed interest in father's estate not entered 
in application. An insolvent in his application 
under ss. 344, 345 and 346, Civ. Pro. Code, 
stated that his father had property in sundry 
villages, but would not give him any share, in 
it or pecuniary help, and that he had no assets 
or means exoept vessels and garments worth 
Rs. 5*4-9, Held that it was impossible to treat 
the applicant’s chance of obtaining from his 
father by an action at law, whatever share at 
some future time he might sucoeed in proving 
to be partible in his favour from the family 
estate now exclusively held by the father, as 
being in any practical Bense equivalent to “ the 
property not consisting of money, the amount,, 
kind, and particulars ” of whioh an applicant 
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Civ. Pro. Code (Act XI Y of 1882)— continued, 

has to sot out in part (b) of his application, 
and that therefore the applicant was not dis- 
qualified under e. 351, Giv. Pro. Code, from 
obtaining the proteotion of the Court under Ch. 
XX of the Code and that the applicant should 
be declared an insolvent and was entitled to 
his discharge. SUKRIT NARaIN LAL v. RaGHU- 
NATH 8AHU, A.W.N, 1886, 43. 

3 H50)— Se. 336, 341, 638— See ARREST, 8 M. 
276. 

03(151)— Ss. 336, 3 49 — Security for production 
of judgment-debtor within certain time — Death 
of judgment-debtor before expiry of specified time 
— Liability of surety tu execution — Release of 
surety— Appeal.— Wheu a judgment debtor was 
arrested and brought to Court a surety under- 
took to produce him within a specified time 
and thereupon the judgment-debtor was re- 
leased. Before the expiry of that time, how- 
ever, the judgment-debtor died. Thtreupon, tho 
deoree-holder applied for execution to prooeed 
against the surety for the decree amount, and 
an order was raxde for the issue oi a warrant 
against him. Held that tho obligation of tho 
surety was diesharged by the death of the 
judgment-debtor, aud that the Court had no 
jurisdiction to enforce the obligation as a decree. 
The High Court treating tho appeal of the 
surety as a petition under s. 622, Civ. Pro. 
Code, set aside tho order for his arrest. K.RI- 
SHNAN NAYAR v. lTTINAN NAYAR. 24 M. 637. 
[R., 29 A 466 = 4 A L J. 437 = A. W. N. 1907, 
120; D., 13 M.L.J. 484,) 

(151-rt) — 8.337— Src No. 143, supra, 

(151-6)— 8.341— Sgfl No, 144. supra, 

(152) — Ss. 311, 349— Application for re - 
arrest of judgment-debtor — Application for re- 
arrest \n accordance with Jaw— Limitation Act 
{TX of 1908), sch. 1 , art. 18‘3 . — An application 
was made for the arrest of a judgment dobtor. 
Ho was arrested but was reloaded from jail on 
his applying to bo deolared an insolvent. The 
judgment-creditor again made an application 
for the arrest of tho judgmeDt-debtor : held 
that the second application for re-arrest of the 
judgment-debtor was an application in aooord- 
ance with law and saved limitation. 8URAJ 
DEEN V. MAHABIR PERSHAD, 8 Ind. Oai 748=* 
8 A L J. 40. (12 0. 652, Not. F.\ 26 B. 652, 

4 Bom. L R. 483, R.) 

(153) — 8s. 343, 359— See INSOLVENCY — 

Insolvency under civ. Pro. code, 3 L.B. 

R. 172. 

(154) — Oh. XX, s. 344— Joint Application for 
insolvency, not maintainable— Several judgment 
debtors , separate application, if necessary— Joint 
decree— Joint property attachment of '— Insol- 
vency , — 8, 844 of the Code does not contem- 
plate a joint appliouion by several judgment- 
debtors to be adjudged insolvents, if, in exe- 
oution of a joint deoree against several persons, 
their joint property is attaohed, and all or some 
of them desire to be deolared insolvents, eaoh 
must make a separate application under s. 344 


Civ. Pro, Code (Act XIY of 1882)— continued* 

and the oase of eaoh should be tried separately 
from that of the others. SARADA PRASAD 
UKIL V. Ram 8UKH ChAndra, 2 C L.J. 318 

(155) — Ch. XX — See INSOLVENCY- 
GENERAL, A.W.N. 1885, 275. 

(1561 — Ch. XX — See INSOLVENCY— INSOL- 
VENCY UNDER Civ. PRO. CODE, 19 C. 730. 

(157) — Ch. XX — See Nos, 2, 149, supra and 
No. 197, infra. 

(158) — S • 344— Insolvent, — In this case, a 
pettition under 9. 344 for declaration of insol- 
vency was dismissed on the grouuds that the 
petitioner had not produced his account books 
and had not explained how he disposed of a 
sum of Rs. 1,000 received by him sometime 
previously. Held, that the order of dismissal 
wa? wrong, as there wa^ nothing to show that 
the petitioner possessed any account books, or 
that ho was in pos ; e^sion of Rs. 1,000 or any 
part thereof subsequently to tho institution of 
tho suit or the objections, in the absence of 
proof, it was impossible to hold that the peti- 
tioner concealed, &?., any part of that sum 
sinco the institution of tho suit. PHUSA RAM 

v. Ralli brothers and Co., P.L.R. 1900. 
511. 

(159) — S. 344— Right to apply for insolvency 
— Arrest and relcise — It is only a person 
against whom prooeediDgs under s. 344 of the 
Civ Pro. Codo, are aotually ponding, that can 
apply for being deolared an insolvent. The 
Beotion does not apply to a person who had 
been arrested in exeoution of a decree, but who 
was released for non-payment of subsistonoa 
money after a few hours’ detention. JUMAI v. 

Muhammad Kazim Alt, 23 A. 201 = A.W.N. 
1903, 11. 

(160! — S. 344 — Insolveyicy — Application to be 
declared insolvent — Dismissal of application— 
Appeal — Parties to appeal . — Where an applica- 
tion to be deolared insolvent i3 dismissed and 
the applicant appeals, all tho creditors are 
necessary parties to tho appeal, and, if some 
are not made parties, the whole appeal must 
fail, MUNSHI LAL v. CHIMMAN RAM, A.W. 
N. 1897, 102. 

(161) — S. 344 — At pea ! — Order rejecting an 
application to be declared an insolvent — District 
Cour! — High Court , — An appal from an order 

i passed hy the first olass Subordinate Judge 
rejecting an application to bn declared an 
insolvent, under 8. 344 of Civ. Pro. Codo, where 
the 9ubjeot. is Rg. 5,000 in value, lies to the 
District Court, under s. 589 of tho Code. 

Manekshah V, Dadabhai, 5 Bom. L R. 891 
= 27 B. 601. 

(162) — S. 344 — Jurisdiction — Application 
under $. 344, not cognisable by Insolvent's 
Estates Court constituted under Act IV of 1878- 
Course of appeal ~ Potoer of revision.— Held 
that an Insolvent's Estates Court constituted 
under the provisions of Aot IV of 1872 has no 
jurisdiction to entertain and dispose of an 
applioatiou under b. 344, Civ, Pro. Code, 1882. 
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Held, also, that the Chief Court, aotiog under 
8. 70 (a) of Aot XVIII of 1834 to determine 
whether the Lower Appellate Court had juris- 
diction to hear the appeal, suo mo to quash the 
proceedings even of the first Court, when it 
comes to know it had no jurisdiction to hear 
the case. BUDBA SINGH v. 8ADDA SlNGH 
161 P.WR. 1908. 

(163)— S. 344 — Application to be declared 
insolvent— Stay of execution in another Court till 
declaration of insolvency.— There is nothing 
in Ch XX of Civ. Pro. Code, 1832, which 
authorizjs a Court, to whioh an application 
under s. 344 has been made, to stay the exe 
cution of a decree in another Court against the 
applicant s property, bofore the applicant is 
deolared an insolvent and a receiver is appoint- 
ed. Mohan Lal v. Mr. j. Potts, 5 C.P.L. 
R. 112, 


Civ. Pro. Code (Act XIY of 1882)— continued. 

competency of the Court to entertain the 
application and make the declarations and 
orders referred to in ss. 344 to 359 and that the 
Court had therefore jurisdiction to make the 
order that it did, in the present case, under 
s. 352, and the lower appellate Court should not 
have set it aside on the, ground that it had been 
made without jurisdiction. SHANKER v. 
ViTHAL, 21 8. 45. [F., 23 A. 56 = A.W.N. 

1900, 194]. 


(173 Ss. 344, 360 — See INSOLVENCY- 
INSOLVENCY UNDER CIV. Pro. Code, 45 
PR. 18S7. 


(174) — Ss. 344, 538 — See INSOLVENCY- 

INSOLVENCY under Civ. Pro. Code, ii M. 
136. 


(175)— s. 345 -See N03. 149, 167, supra. 


(164) — S 344— See INSOLVENCY— INSOL- 
VENCY under Civ. Pro, Code, 59 P R, 
1837. 

(165) — S. 344. Oh. XX— See INSOLVENCY- 
INSOLVENCY UNDER Civ. Pro. Code a.w 
N. 1886, 137. 

(166) — 3. 344 -See Nos. 7,143, 144, 145 
146, 147, 148, 149, 150. 154, supra. 

(167) — Ss. 344 to 330 — See INSOLVENCY- 
INSOLVENCY under civ. pro. Code, is p 
R. 1900. 

(1681— S3. 344, 348, 350. 351,368, 553,582, 
590— See Limitation act, 1909, art. 171,7 
A. 734 = A.W. N. 1885, 217. 

(169) — Ss. 344, 350, 352, 357. 358— See IN- 
SOLVENCY— INSOLVENCY UNDER ClV PRO. 
Code, 16 C. 592. 

(170) Ss ■ 344, 33 1 — Application for declara- 
tion of insolvency— Grounds upon which such 
application may be rejected.— A Court, before 
whioh an application 00 be declared au insol- 
vent is filed under s. 344 of the Code of Civil 
Procedure is empowered to reject the application, 
if, in its view, the assets of the applicant in fact 
exoeed his liabilities, although none of the 
grounds mentioned in els. (a), (6), 'c‘, or (cl) 
of s. 351 of the Code may be shown. JWALa 
Prasad v. Manik chand, A.W.N. 1901, 79 
(4 A. 337, 14 C. 691, J9 A. 125, R l 

(171) — Ss. 344. 351 — See MORTGAGE— Sale 
OF MORTGAGED PROPERTY, 21 B. 681. 

• (172) — Ss. 344, 360 — Insolvency jurisdiction 
conferred by Local Government on Second Class 
Subordinate Judge — Af plication under s. 344 - 
Debt of one creditor exceeding Rs. 5,000. whether 
affects jurisdiction of Subordinate Judge.— 
Application under s. 344 of the Civ. Pro. Code, 
to a Second Class Subordinate Judge invested 
by, the Looal Government with powers conferred 
on District Courts by ss. 344 to 359. The 
applicant had been arrested in execution of a 
decree for money passed by that- Court. It 
appeared that the amount of the debt due to 
one of the scheduled creditors exceeded Rs. 
5,000. Held, that this faot did not affeot the 


(176) Ss. 345, 346, 350 — Insolvent , exa- 
mination of.— The examination of an insol- 
vent under s. 450, Civ. Pro. Code, 1882, is 
only necessary where the juagmenfi-debtor is 
declared an insolvent upon bis own application 
net whore he is adjudicated \n insolvent at the 
instance of the judgment creditor. There does 
not seem to be any precise procedure laid down 
as to how the Court should hear cises where 
the decree-holder ie the applicant. GOURI 

?n N w?T URMAN V * DAM0DAR Das BURMAN, 

5. C W.N. 90. 

(177) Ss 345. 350, 351 — Applicat ion by judg- 
ment-debtor to he declared insolvent. — In some 
oases, it may bo necessary for the applicant 
desiring to be declared an insolvent, to produce 
evidence in support of his statements. But the 
wording of s. 350 shews that this is not ordi- 
narily necessary. If any statements in the 
application are challenged, nr if the applicant’s 
examination is not satisfactory, the Court may 
■< require him to produce evidenoe. Bud 

J: ‘'h 0 Court is satisfied, on the examination of 
the applicant, that the statements in the 
application are substantially (rue, it is 
then for the opposing creditors to show 
causa against the application. It is oer- 
tainly not the intention of the law that an 
applicant, under s. 345 of Civ. Pro. Code 
should produce at the hearing strict, proof* 
independently of his own oath, of every point 
in his application. SlTHAMBARAM CHETTY 
v. MAUNG SaN Hl A , U B R. ig97 — 19Q1 
Yol II, 282. (4 C. 888, 25 W.R. 95, R.) 


(178) Ss. 345 , 351, 352 -Insolvent— Omis- 
sion fo frame schedule— Creditor's right to sue- 
Res judicata. A list of debt9 filed under 9. 345, 
prior to a declaration under s. 352, is not a 
schedule as required by s. 352. It. is necoesary 
that the Court should by order determine the 
persons who have proved themselves to be the 
insolvent’s creditors and their respective debts 
and then frame a schedule of suoh persons and 
debts. In the absence of any euob determina- 
tion by Court, the declaration under s. 351, 
that the applicant was an insolvent, oannot be 
deemed to be a decree in favour of the creditor 
for the amount due to him. And a suit by the 
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oreditor ia therefore maintainable and is not 
barred as res judicata. HARYA v. MUL CHAND, 
64 P. R. 1907 = 89 P.L.R. 1908. (7 M. 818, F. ; 
76 P.R. 1899, D.) 

(179) — 8. 346 — See NOS. 149, 167, 176, 
supra. 

(180) — S. 347 — Notice —Directory — Applica- 
tion by decree-holder . — The provision of s. 347, 
Civ. Pro. Code, with regard to posting up the 
notice of insolvency in Court, is, especially in 
the case of an application by the decree-holder, 
merely of a directory character, and non-oom- 
pliancu with it does not go to the jurisdiction of 
the Court. RAM KOMaL SAHA v, BANK OF 

Bengal of akyab, 5 C.W.N. 91. 

(181) — 8. 317— See No. 167, supra . 

(182) — S. 348 — See NOS. 167, 168, supra. 

(183) — S. 349 — Assignment of security bond 
from District Judge — Right of assignee. — An 
assignment of a security uoud from me Distriot 
Judge, — to whom it was given uuder e. 349, Civ. 
Pro. Code, 1882, for the production of a judg- 
menfc-dobfcor when called upon to appeac — , on 
the judgment-debtor not being produced on the 
fixed date, is a valid assignment! (19 B. 694, R.) 
The assignee of such bond is entitled to sue 
upon the seourity-bond. GOPI NATH CHOW- 

DHRY v. BENODE LAL ROY CHOWDHRY, 31 
0 . 162, 

(184) — S. 349 — Surety-bond — Summary en- 
lor cement. — A surety-boud given under s. 349, 
Civ. Pro. Code, cannot be enforced summarily; 
and no appeal lies from an order refusing sum- 
mary enforcement of suoh a bond. The only 
course open to tho party, who desires it should 
be enforced, is to move the Oourt to put it in 
suit. Moidin V. CHANDU, 7 M. 273. [R. t 
19 B. 694, 31 C. 162.] 

(185) — 8. 319 — Court notcompetent to release 
judgment-debtor once put in jail — Civ. Pro. 
Code, 1882, s. 349— Distinction between arrest 
and imprisonment — See ARREST, 12 B. 46. 

(186j 8. 349 — See SURETY— MISCELLA- 
NEOUS, 19 B. 694. 

(187) — Ss. 449, 351— See INSOLVENCY- 
INSOLVENCY under Civ. pro, code, 11 0. 

451. 

(188) — 8. 350- See NOS. 46, 167,168, 169, 
176,: 177, supra. 

(189) Ss. 350, 351, 352 , 355 , 356-Insol- 
vency proceedings- Summary order for distri- 
bution of assets Procedure —The intention of 
e. 350 seems to bo that the applioant Bhould be 
examined on his application with a view to as- 
certaining whether the requirements of s. 351 

have been fulfilled. Any oreditor, who opposes 
the application, may either oross-examino the 
applicant or suggest questions to be put to him 
by the Court. There is no provision in the 
Code for the filing of written objections to the 
application. Any opposing oreditor may be 


Civ. Pro. Code (Act XIY of 1882)— continued. 

heard and an opportunity should be afforded him 
to produoe evidenoe in support of his objections. 
The Code does not expressly provide for the 
production of evidenoe by the applioant. But 
no doubt it is within the power of the Court to 
allow or require him to produoe evidenoe to 
rebut any evidence produced by any opposing 
oreditor. Where a Court, after declaring the 
applicant to bo an insolvent, proceeded to pass 
a summary order for the distribution of the 
assets of the insolvent, and without any proof 
on the record of the existence or terms of any 
mortgage, declared a person referred to as tho 
mortgagee to be entitled to have his debt first 
satisfied out of the proceeds of the sale of the 
applicant’s property, and then proceeded to 
appoint a reoeiver, held, that the summary 
order, besides boing made in contravention of 
the provisions of the Code, was clearly incorreot. 
Before deolaring the mortgagee to be entitled 
to priority in the distribution of the insolvent's 
property tho Court was bound to have the mort- 
gage proved and to inquire into its torms. 
MANA PAVANNA PADYACHI v. ORMOGUM 
PADAYACHI, 1 L.B.R. 229. 

(190) — 89 . 350, 357 — See INSOLVENCY— IN- 
SOLVENCY UNDER CIV. PRO. CODE, 5 C.W.N. 
91. 

(191) — Ss. 350 and 359— Power of Court to 
snid insolvent to Magistrate on an enquiry 
independent of that under s. 350. — Where, on an 
application for deolaring petitioner an insolvent, 
an enquiry is held uuder s. 350 and an order is 
passed under s. 351, deolaring the petitioner aa 
insolvent, the Court has no jurisdiction to 
make a fresh onquiry under s. 359 and to sond 
the petitioner to a Magistrate upon the basis of 
suoh fresh onquiry. Though s. 859 does not 
say that an application under that seotion must 
bo made at tho hearing, under s. 350 or soon 
thereafter, any order, under that seotion s. 359), 
must bo based on the findings arrived at in an 
enquiry under s. 350. No now enquiry is con- 
templated by 3 . 359. NARASAYYA v. SUB- 
BAYYA, 15 M.L.J. 12. 

(192) — S, 351— Insolvent — Durden of “snfis* 
fying ” the Court , — The burden of satisfying the 
Oourt in the sense of s. 351 of tho Code lies on 
the insolvent applioant and not on the opposing 
creditors. BAIJ NaTH v. ELLIS, A.W.N. 1883, 
187. 

(193) — S. 351— Application by debtor for de- 
claration of insolvency and appointment of re- 
ceiver— Unfair preference to creditors— Disposi- 
tion of property— Bad faith— Test of unfair 
preference— Presumption. — Where the objeot of 
a compromise entered into by a debtor with 
some of the oreditors was to put an end to 
ruinous litigation, and not to benefit them, 
though it may be that the transaction was in 
faot benefioial to them, suoh a compromise does 
not amount to an aot of bad faith within the 
meaning of s. 351. It is sufficient to constitute 
an unfair preference, if preferring the oreditor 
was the substantial, effectual or dominant view 
with whioh the debtor made tho preference* 
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and it is not necessary that it should have been 
the sole view. If a man, on the eve of bank- 
ruptcy makes a payment to a particular 
oreditor, the presumption immediately arises 
that he makes that payment, with the domi- 
nant view of giving a preference go that creditor 
over his other creditors. There is no need for 
any evidence that that view was expressed in so 
many words by the bankrupt ; it is a presump- 
tion whioh would arise from the transaction. 
The same principles apply to assignments of 
‘aotionable olaim” whioh are “dispositions 
of property.” But where dispositions of pro- 
perty were made by a debtor, not with the 
dominant view of preferring some of his credi- 
tors but with the object that be might continue 
to receive fiuanoial support from such of the 
creditors, and were made under pressure by 
these creditors, suoh oiroumstanoes negative a 
preference being the dominant view with whioh 
the disDOsitions were made. ANGAFPA CHETTY 

v. Nanjappa Row, 2 M.L.T. 57 = 18 M.L.J. 
189. 

(194)— 8. 351 — See Insolvency— Insol- 
vency under civ. Pro. Code. 85 p.r. 
1890, 12 B. 424, 14 C. 691. 17 A. 218 = A.W.N. 

1895, 63, 26 A. 517 = A.W.N. 1904, 93 = 1 A. 
L.J. 259. 


(195) — 8. 351 — See INSOLVENCY— VOLUN- 
TARY Conveyances and other assign- 
ments BY DEBTOR, 16 M. 499, 

(196) — S. 351 — See Nos. 140, 149. 167, 168 
170, 171, 177, 178, 187, 189, supra and No, 
313, infra, 

(197) S. 351. Ch. XX — Unfair prefer enc* to 
one creditor— Appellate Court.— 8. 351, Civ. 
Pro. Code, deals with the discretionary power 
which is vested in the Courts aoting under Ch. 
XX, Civ. Pro. Code, and unless the appellate 
Court see? that that discretion has been wrongly 
or perversely exeroised by the lower Court, it 
is not a part of the duty of the appellate Court 
to interfere with the decision of the lower 
Court, in an application to be deolared an 
insolvent, it appeared that a few days before 
stopping payment, the petitioner, under pres- 
sure from some of his relations to whom he 
was indebted in the sum of Rs. 3,000 and who 
were fully aware of his pecuniary position, 
transferred to them property worth Rs. 2.963,' 
while in the case of a number of other creditors 
to whom he owed about Rs. 9,330 in all, he 
made payments aggregating to Rs. 8S8 only. 
Held that, under the circumstances, the lower 
Court had anted rightly in dismissing the 
application. Matta MAL v. Radhe Lal, 
A.W.N. 1887, 93. 

(1981— Ss. 351, 352— Sec HINDU LAW— 
USURY, 10 C.W.N, 884 = 33 C. 1269. 

(199) — 8?. 351, 352 — See INSOLVENCY- 

INSOLVENCY under Civ. Pro. Code, 10 C. 
W.N. 884 = 33 C. 1269. 

(200) — 8s. 351, 352 — See INSOLVENCY- 

INSOLVENCY UNDER CIV. PRO. CODE. 7 M, 

318. 
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(201) t- 8?. 351 and 352 — Ses PRE-EMPTION 

f T OH T T ™ PRE-EMPT, A.W.N, 1905, 149 = 2 
A. L.J. 390 = 27 A. 670. 

(202) — 8s 351, 352, 354 — See INSOLVENCY 

c,v - p “ 

(2031— Ss. 351, 355— Insolvent— Discharae 

BevivTol T” %~ Br r h °t the condition s- 
01 ,he crder of arrest . — A judgment 
debtor was arrested in execution of a decree 
passed against h.m, and the Court in dischaT 
■og him as an insolvent under a. 351, ' 

££5. ft? ~ S3 

sr 

urn not be arrested again • Held 

the order of discharge wa s conlufonal ’the 
order of arrest would revive and oould be n»fc 
in force on a breach of the imnosed 

BA 1 Jaiji v. Merwanji, 1 Bora. L.R. 

(203-al — 8. 10— See No. 190, supra. 

(204) — Ss 351, 355, 356 and 357— Liability 

charair: T'- dehf r inS oi v TZ 

. , to arrest or impriso nment . — When a 

- insolvent under 

• an . enquiry under s. 350. Civ Pro. 
and o’annot h ^ t0 ^ dischar e ed from jail 

obtains his d^get^r 

e agai be arrPRtod or imnrisoned on account 

Code) 7 ° A - e , Pcheduled ^bts (?. 357, Civ. Pro. 
Cod e) . A judgment-debtor, in respect of whose 

estate a Reoeiver has been appointed but who 

has not been discharged under s. 355, cannot 

be arrested bv a scheduled creditor. REETA 

28 M**S2 p b'”™, rado ' IS M.L.J. 1 = 

™ in. 152, F B. ( 14 A. 358, R ) 

(205) Ss. 351, 356 — See INSOLVENCY 

INS° L VENCY UNDER CIV. Pro. CODE, 9 B. 

(206) Ss. 351 l a ) and 588 U?}— Anneal 

insolvent^ Tn’Tv appU ? a,ion ,0 h e declared 
i nsolvent .— Tn this case, the judgment-dehtm* 

was arreted m execution of a decree for R s 
1,304. He applied for a declaration of insol- 
vency. The District Judge rejected the appli- 
cation i under *. 351 (a), Civ. Pro. Code On 
appeal, held , th*t the order of the District 

L U th« n ?eCi - nR t | be ^ aprlicatioa appealable 
s 588 u C0Urf * Aope ' 1 was given by 

u 7 ? 0 d fch * cour3e of a PPea] was deter- 

b xr R n 8 « By Government Noti- 

fication No 9^0, dated -24th October, 1888, the 

Divisional Court, ss deemed to be the District 

Court for proviso 'a), s. 589, Civ. Pro. Code, 

The ruling in 17 M. 377 was not applicable as 

0 jalue of the suit in this case was under 

Rs. 5,000 Bhagwan das v. Jai ram Das 

169 P L.R. 1901 = 58 P.R, 1901. ’ 
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(207) — Ss. 351 , 588, 582 -Rejection of appli- 
cation for declaration of insolvency — Ap peal , — 
Ad order mude by a District Judge under e. 351 
of the Code, rejecting on application for a decla- 
ration of insolvency , i?, by virtue of Punjab 
Government Notification No. 940, dated 24th 
Ootober, 1838, appealable to the Divisional 
Court, irrespective of the value of the subject- 
matter involved. RAJA RAM v. PRABH DIAL, 
98 P.R. 1908= 159 P W.R. 1908. 

(208) — Ss. 351, 598, 622 — Wrongly rejecting 
insolvency application — Appeal — Revision — Sec 
INSOLVENT, 2 Ind. Gas. 856 = 14 C.W.N. U3. 

(209) — S' 1 . 351, 599— See INSOLVENCY— IN- 
SOLVENCY under Civ. Pro. code, 23 A. 56 
= A. W.N. 1900. 196. 

(209-ex) — S. 352 — Sec NOS. 167, 169, 178,189, 
198, 199, 200, 201, 202. supra. 

(210) — Ss. 352, 588, cl. (17), 62 2— Application 
to prepare schedule of ere. liters — Appeal — Revi- 
sion. — An order rejecting au application to 
prepare a schedule of creditors, under s. 352 of 
the Code of Civil Prooedure, is appealable under 
s, 588, ol. (17) of the Code and, therefore, 
oannot be made the subject of an application 
for revision under s, 622 NONNIDHI RAM v. 
HlRA LALL, A. W.N. 1893, 64. 

(211) — S. 353, Civ. Pro. Code— One creditor 
requiring another creditor to prove his claim — 
Onus of proof.— Under s. 353, Civ. Pro. Code, 
when any creditor requires any other creditor, 
to prove his claim, the onus is upon tho credi- 
tor who has to prove his claim to establish it. 
It is a matter to be dealt with by the Judge upon 
the evidence forthcoming in the case. RAM 

Komal Saha v. Bank of Bengal of akyab, 
5 C.W.N. 91. 

(212) — S, 353 — See NO. 167, supra. 

(213) — S. 351 — Declaration cf insolvency — 
Schedule of debts— Publication in Gazette . — 
Under s. 354 of the Code, the declaration of 
insolvency need not be gazetted. Nor is there 
any necessity to publish in tho Gazette the 
sohedule of debts. But orders under s, 357 
should bo gazetted. GEORGE 8LANEY v. 
Rambax Sonar, l C.P. L.R. 83. 

(214) — 8. 254 —See NOS- 140, 167, 202, supra. 

(215) — 8. 354 and 356- See MORTGAGE- 
SALE of Mortgaged Property, 12 b.272. 

(216) — S. 355-See NOS. 167, 189, 203, 204, 

supra. 

(217) — Ss. 355, 356, 358— Insolvency — Dis- 
charge of insolvent— Order not expressly made 
— Appeal— Revision.— The insolvent applied to 
the Insolvent Estates Court, Delhi, for an order 
to the Reoeivor to pay him the surplus in his 
hands. The applioation was rejected and the 
ordor was confirmed on appeal. Held, that it 
must be assumed that the Court did pass an 
order of disoharge under s. 355 of the Oiv, Pro, 
Code, 1862, as soon of the conditions laid 
down in that seotion had been oomplied with, 
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that s. 358 would therefore apply, and under 
s. 356 the petitioner was entitled to reoeive the 
surplus in the hands of the Receiver, Held, 
also, that the Divisional Judge was right in 
holding that no appeal lay to him from the 

order of Insolvent Estates Court, but, as the 
order appealed against wa9 obviously wroDg, it 
must be set aside on revision. HARJI MAL v, 

Receiver of the insolvent Debtors’ 
Estate, 26 P.L.R. 1910=8 Ind. Cas. 222, 

(218) — Ss 355. 578- Apgnal— Legal repre- 
sentative— Application lor substitution of name 
— No order passed on application, but applicant 
treated as if a party to the record. — An appellant 
in a pre-emption suit having died during the 
pendenoy of the appeal, applioation was made 
by his son to have his name Dlaoed on the re- 
oord as representative of the deceased appellant. 
On this application, the Court made no order 
whatsoever, but. nevertheless, when the appeal 
came on for hearing, allowed the applicant to 
be represented and ultimately deorood the ap- 
peal. Ou appeal by the respondents, tho High 
Court declined to allow the appellant’s plea 
that the person in whose favour the appeal in 
the Court below had been deoreed had not pro- 
perly been made a party to tho appeal. NAMDAR 
Chand V. BANSIDHAR, A. W.N. 1893, 181. 

(219) — S. 356— See PRE-EMPTION— SUB- 
JECTS OF PRE-EMPTION, 46 P.R. 1909 = 72 P. 

L.R, 1909 = 41 P.W.R. 1909 = 1 Ind. Cjs. 474. 

• 

(220) — 8. 356 — See RECEIVER, 15 M. 233. 

(221) — 8. 356— See NOS. 167, 189, 204, 205, 
215, 217, supra. 

(222) — S. 357 Id)— Insolvtnt— Distribution of 
assets — Dower-debt— Mortgage-debt— Priority. 
— Among tho creditors of an insolvent Muham- 
madan were (1) his mother who had obtained 
a dooreo against him for her dower (2) another 
who held a mortgage-decree against the insol- 
vent. Tho question was as to the distrubution 
of the ft9set3 of the insolvent. Held that a 
olaim for dower, simply as suoh, was not on 
tho estate. Tho debt of the other being seoured 
by a mortgage had priority under s. 356 Id) of 
thoCiv. Pro. Code. NAUAIN Das v, ALLADEHI, 
A. W.N. 1884, 33. (4 C, 402, F.) 

(223) — S. 357— Creditor whoso debt is not 
included in the scheduled debt can proceed with 
the execution of his decree.— A oreditor whose 
debt has not been iuoludod in the scheduled 
debts within the moaning of g. 357 of the Code 
of Civil Procedure is entitled to prooeed with 
the execution of his deoreo agaiust the insol- 
vent’s property notwithstanding bis disoharge. 
AMTHLAL V. CURSETJI, 9 Bom. L.R. 466. 

(224) — S. 357— Insolvent — Relinquishment of 
property — No discharge— Effect. — There is no 
provision to be found in the ohaptor relating 
to insolvent judgment-debtors, whioh enaots 
that immediately upon a declaration of insol- 
vency being made, the property of the insolvent 
vests in the Court, analogous to s. 17 of the 

. English Bankruptcy Aot. When a person is 
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declared an insolvent and no order of discharge 
is granted to him nor is a reoeiver appointed, 
the person ao declared an insolvent oan alienate 
his property. KlSHEN SAHAI v. RlAZUDDIN, 

A. W.N. 1883, 174, 

(225)— S. 357 —insolvent— Discharge-Sub- 
sequent acquisition of property— Right to attach 

o n Sd Ji • SUch Vroperty .— The provisions of 
s. 857 , Civ. Pro. Code, deolare that the property 
of an insolvent discharged under s. 35 1" or 355, 
whether previously or subsequently acquired' 
Bhall, by order of the Court, be liable to attach^ 
ment and sale, until the debts due to the 
scheduled creditors are satisfied to the extent of 
one- third, or until the expiration of 12 years 
from the date of the order of discharge. 8ALIG- 
RAM v. CHUNI LAD. A.W.N. 1883. 21. 

. (226)— S. 357 -Provision of limitation under 
independent of Limitation Act.— S. 357 of the 
Civ. Pro. Code, provides a limitation of its own 
and in substitution for the limitation provided 
forfcbe execution of decrees by thelndian Limita- 
tion Aot. It could not hate been the intention 
of the Legislature that, when there was no pro- 
perty other than that previously vested in the 
Receiver aud exempted from execution, and 
no property subsequently acquired possibly 
until eleven years after the discharge of the 
insolvent, the judgment-creditors, in order to 
keep their decrees alive, should be obliged to 
make fruitless applications for execution dur- 
ing the period to which the provisions of a. 357 

apply. Lalman v. GOPI Nath, 19 A. 144 = A. 

W.N. 1897, 18, 

(227) S. 357 — Debt not in schedule — Right of 
creditor .— Though the debt was not included in 
the scheduled debts under s. 357 of the Code. the 
creditor oan proceed with the execution of his 
decree against the property of the insolvent, not 
withstanding his discharge. ASHRAFUDDIN 
ahmed v. Bepin Behari Mullick 30 c 

4°7. (16 0 592. F., 21 A. 227, R.) \_F., 9 Bom! 
L.R, 466 ] 

(228) S. 357— Legality of attachment of in- 
solvent's property before discharge .— Where an 
insolvent has not been discharged, the Court 
has no power under s. 357 of the Code to attaoh 
his property and distribute the same amon* 
his creditors. GEORGE 8LANEY v. RAMBiX 
SONAR, 1 C.P L.R. 83. 

(229) — 8. 357 — See INSOLVENCY — INSOL- 
VENCY under Civ. Pro. Code. 16 c. 85. 

(230) — 8. 357— See NOS. 143, 167, 169, 190, 
204, supra. 

(231) — Ss. 357, 358 — See INSOLVENCY — 
Insolvency under Civ. Pro. Code, 14 p. 
R. 1887, 91 P.R. 1891. 

(232) — 8. 358 — See INSOLVENCY— INSOL- 
VENCY Under Civ. Pro Code, 30 P.R. 1885. 

(233) — S. 358 — See NOS. 167, 169, 217, 231, 
supra . 

(234) — S. 359 -See Nos. 153, 167, 191, supra . 


CiY. Pro. Code (Act XIY of mt)- ccntinued , 

(235)— Ss. 359 and 622— Imprisonment, sim- 
p e or rigorous— Order, subsequent, declaring it 
rigorous, unauthorised, may bo discharged 
U)l dcr s. 622.— Imprisonment under s. 359 
of the Giv. Pro. Code may be either simple or 
rigorous. The order must specify the charac- 
ter of the imprisoDmeut ; if it omits to do so, 
the imprisonment must be taken to be simole. 
A judge after having made an order for impri- 
sonment under a. 359 of the Civ. Pro. Code, 
cannot, subsequently, by a separate order, 
deolare it to bo one for rigorous imprisonment. 
u ne doe3 so, his order is not authorised by 
any provisions of the Civ. Pro. Code, and may 
be discharged by the High Court in the exercise 

i urisaiofci o°- Amir Ali v. 

360 — Se3 PROVINCIAL insol- 

HTAl""' * oL (1 >- 6 «•- 

m 3 S^ra. 360 ~ ^ N ° 3 ' 2> 139 * 167 - 172 - 

isRr B h 6« XI ~ Sce BOiMi act 111 

(239) 8. 361 — See No. 58 supra, 

(240) — S?. 362 to 367-S*) No. 58, supra. 

ACT* 1865% R S r?fS„ INDIAN ^CESSION 

act, 1865, L.B.R. 1893—1900, 305. 

(242) 8. 368 See Nos. 26. 58, 163, supra. 

(243) Sa. 369 to 371-See No. 53, supra. 

(244) — 8. 372— See Nos. 26, 53, supra. 

XXVI — -Application for leave to 
defend in forma pmperis-Prouisions in.-The 

aonHa^f 4 ’ i‘ n a SU,t P endin e against him, 
applied for have to defend the suit in forma 

I2i e ir f * h, ‘ fche <^endant cannot be 

allowed to defend a suit in forma pauperis in- 
asmuch as there is no provision in the Code 
authorizing such a course. COATES v Thf 
SECRETARY OP STATE, 54 P.R. 1303 = 121 
P.L R. 1905. (5 C. 819 = 6 C,L.R. 120, R.) 

s. KM; 4i°9 2 : m ~ Sse ACT xx 0F 1863 ’ 

(247)— 8. 407 See No. 246, Supra. 

_ ( c )» 622 — See PAUPER SUITS 

7 A. 661, P B. = a.W.N. 1885, 156. 

(249) S. 437 — See No. 26, Supra. 

A.W 6 N. C 1897 X f5 X 5! _See 20A ’ 2 = 

rl atisss 

(252)— S. 460— Sec No. 57, Supra. 

1893^—1900 \\\~ See Compen SATION, L.B.R. 

(254)— 8, 492 See INJUNCTION UNDER 
Civ. Pro, CODE, L.B.R, 1893— 1900, 414, 
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(255) — Ss. 50.3, 505— Receiver, appointment 
of —Subordinate Judge — Ordvr refusing to 
appoint a receiver — Appeal. — A Suoordinate 
Judge, when considering the expediency of the 
appointment of a receiver, is really noting under 
p. 503 as limited and explained by 8. 505 of 
the Civ. Pro. Code, and an appeal lies against 
his order refusing to reoommend to the Distriot 
Judge the appointment of a reoeiver. 8ANGAP- 
PA v. SHIHASAWA. 1 Bom L.R. 502 = 24 B. 38. 

(256) — Ss. 50.3 awl 505— Receiver, appoint- 

ment of —Receiver, if may sue in his own mine 
— District Judge sanction of, to the aopoinhnent 
— Sanction subsequently obtained , if validates 
proceedings commenced. —The order of appoint* 
rnent of reoeiver oan be made by a Subordinate 
Judge only after he has been authorised to do 
go by the District Judgo. The question whothor 
the appointment is iuvafcdated, if it is made by 
the Subordinate Judge without the previous 
sanotion of the District Judge, but i9 subse- 
quently approved by him, is a question rather 
of power than of jurisdiction of the Court It 
is not esseutial, in all oases, where a power may 
be exercised with the assent of a third person, 
that such assont must be given before the 
exeoution; there may be a ratification by subse- 
quent consent, (9 I. A. 8 = 8 G. 422 and 23 C. 87, 
R.) There in ay bo oases in whioh the nature 
and object of the power and the surround- 
ing oircumstaneos point to a previous oonsent 
as esseutial, in which ovcDt the consent must 
bo obtained, before the exeoution and subse- 
quent oonsent is insufficient. (25 A. 187, 26 A. 
162, R,) Where the ordor for the appointmont 
of a receiver was made by a Subordinate Judge 
and the nomination was subsequently approved 
by the District Judge, the requirements of the 
law were substantially oomplied with, and 
whatever defect there was in tho form of tlio 
proooeding, it was remedied by the subsequent 
order of tho Subordinate Judge, although it 
was made after the institution of tho suit in 
whioh the question of tho validity of tho 
appointment was raised. (30 C. 699. D 1 2 C.L. 
J. 70 and 4 C.L.7. 421, R .) S. 503 of tho Code 
authorises tho Court to grant to tho reoeiver all 
suoh powers as to bringing and defending suits 
as tho owner himself has. Whon an appoint- 
ment has been made under that seotiou, and 
full powers aro granted to tho reoeiver, powers 
arc oonferred upon tho reoeiver to bring and 
maintain suits iu his own name, always suppos- 
ing that the ownership of tho property is 
completely represented in the suit in which tho 
reoeiver is appointed. (25 C 612. . > It is 

competent to a Court to authorise a reoeiver to 
sue in his own name, and a reoeiver who is 
authorised to sue, though not expressly in his 
own name, may do so by virtuo of his appoint- 
mont with full powors under s. 503, of the 
Code. JAGAT TARINAL DASI v. NABAGOPAL 
CHART, 5C.L.J. 270 = 34 0.303. (10 C. 713, 

733, R.\ 10 W.R. 430. 12 W R. 117, 6 B., 
L.R. 486, 8 M. 418, 9 M. 334, 14 C. 323. 18 C. 
477 and 26 '0. 715, R.) [R„ 7 M.L.T, 253 = 
5 Ind, Cas. 343*] 


Civ. Pro. Code (Act XIY of 1882)— continued. 

(257) — 83. 503, 505 & 588 — See RECEIVER, 

1 O C. Sub. 21. 

(258) — 8s. 503, 505, 622— See RECEIVER, 21 
B. 328. 

(259) — 8s. 503, 508 (241— See RECEIVER, 

6 M. 355. 

(260) — S. 505 — Receiver , appointment of — 
Recommendation bv Subordinate Judge to Dis- 
trict Judge— Refusal by the litter to appoint — 
Appeal. — A Subordinate Judge reoominended 
to the Distriot Judge the appointment of a 
receiver under the provision of s. 505 of the 
Civ. Pro. Code. The latter refused to make any 
appointment. On appeal to the High Court, 
held that no appeal lay against the order which 
was passed under p. 505 and not under b. 503 
of the Civ. Pro. Code, and respecting which 
no appeal was provided for by s. 588 of the 
Code. BAIMANI v. KH 1 MCHAND GOKAL DAS, 

10 Bora. L.R. 1037 = 33 B 104. 

(261) — S. 505— Order of Magistrate for main- 
tenance of possession under $.145, Crim. Pzo. 
Code— Appointment of receiver , if can be made 
by Civil Court.— The powers of a Civil Court 
trying an action for ejectment, to appoint a 
reoeiver under s. 505, Civ Pro. Code, are not 
in any degree controlled by re.ison of a Magis- 
trate making an ordor maintaining possession 
on behalf of one of the litigants under s. 145, 
Crim. Pro. Code. Tho Magistrate’s ordor under 
s. 145, in suoh cases, is ouly intended to ooutrcl 
any period up to ihe time when tho Civil Court 
takes seisin of tho matter and passes suoh 
orders as may be neo-'ssary for the protection of 
the property. BaRKAT-UN NISSA V. ABDUL 
AZIZ, 22 A. 214 = A.W.N. 1900, 22. 

(262) — S. 505— Report recommending appoint- 

ment of a receiver — Order refusing to make 
the appointment— Appeal — Wnore a Bubordi- 
naate Judge recommended a person to ihe 
District Judge for receivership, and the Distriot 
Judge deolineded to appoint a receiver and the 
petition was then dismissed, held, no appeal 
lies against tho District Judge’s order under 
s. 505 refusing to autboriza the nppoinment of 
a receiver. KAYARUNN1SA BEGUM v, SAKINA 
Bivi, 20 M.L.J. 78 = 3 Ind. Cas. 99, (10 M. 

179, F.B. Foot uote, F.) 

(263) — 8. 505 — See Receiver, 18 A. 453 = 
A.W.N. 1896, 141. 

(264) — 8. 505— See No. 255, 256, 257, 258, 

supra . 

(265) — Ch. XXXTII-Award made other- 

wise than on a reference under— Suit to set 
aside, such an award, maintainability of — 
Civil Court , Lower Burma, jurisdiction of . — 
Held, that a suit to set asid*' m award made 
otherwise than ou a reference under Ch. 
XXXVII of the Cbdo is entertaiuable by a Civil 
Court in Lower Burma. 8. 39 of the 

8peoifio Relief Aot. Lu THA v. MA SHWE 
Me, 3L.B R, 4. (1893, P.J.L.B. 4S0, Oar- 
ruled.) 
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(266) — Cb. XXXVII, applicability cl — to 
proceedings in execution— See ARBITRATION 

—Reference to arbitration, 8 O.c. 263. 

267— S. 508 (24 ) — See No. 259, supra. 

(268) — Ch. XXXVIII— See AWARD, U.B.R. 
1892-1896, Vo). II, 11. 

(269) — Ch. XXX IX — Summary procedure 
— Negotiable instruments— Extension of time 
for leave to defend— S. 4, art. 159 1 Limita- 
tion Act. XV of 1877. — In a suit under 
ch. XXXIX, Civ. Pro. ( ode, the Court has no 
power, after the time fixed by the summons for 
obtaining leave to ^appear aod defend has j 
expired, to extend * the time. 8. 4 of the I 
Limitation Act, 1677, is mandatory. (3 B.L.R 
0.8. 83, Hr pi, 3 C. 539, 23 C. 573, R.) Qutcre 
— Whether the Cou-t has power to grant an 1 
extension of time if an application fer such 
extension be made before the time fix'd by the . 
summons has expired ? QUAZIE MAHUMDAR ' 
ROHMAN v. SARATCHUNDRA DUTT, 5 C.W I 
N. 259. 

(270) — Suit under Ch. XXXIX— Right to j 

question date of service — Limitation. — The only ' 
date to which reference could bo made as re- 
gards limitation, is the date shewn in the 
Sheriff’s return. The defendant cannot be ' 
allowed to go into the question whether the 1 
summons was served on the date mentioned in , 
the Sheriff’s return or not at all. MaDHUB j 
La EL DURGUR V. WOOPENDRANARAIN SEN 
23 C. 573. [R. , 5 CAV.N. 259.] 

(271i — Ch. XXXIX, applicability of, where 
defendant is agriculturist— See SMALL CAUSE i 

Court, Mofussil. Jurisdiction of— 
General, i S.L.R. 243. 

(272) — Chs . XLI.XLTI — Remand by appel- | 

late Court tor revised finding on evidence . — 
The powers of the High Court, on appeal to 
remand the case to the lower Court for further 
consideration of the evidence by that Court, are : 
limited to and defined by the provisions of the 
Code of Civil Procedure. A revised finding on 
the evidence by the lower Court, except upon 
an order authorised by any one of ss. 562 to 567 
of the Cede, is irregular. VENKATA VaratHa 
Thathachariar v. ananthachariar. 16 
M. 299 = 3 M.L.J 150. P.C. [Cows., 17 M.L, i 
J. 123 R. , 138 P.R. 1908 ] ' j 

(273) — S. 541— See No. 26, supra. i 

(274) — Ss. 5 42, 562. 564— Remind— Order, 1 
ostensibly under s. 562 in case tried on mer its in 
first Court — Remand order and all subsequent 
proceedings illegal— Second appeal— Plea allow- 
ed to be taken at hearing which was rot taken 
in memorandum, of appeal . — The Subordinate 
Judge, in a case on appeal before him from the 
Court of the Muusif, made an order of remand 
ostensibly under s. 562 of the Civ. Pro. Code, 
though the suit had not been disposed of by the 
Munsif on a preliminary point, but been tried 
and decided by him on the merits. Held that 
such order of remand was illegal, as al60 all the 
proceedings in the same matter subsequent 

C. 11—61 


Civ. Pro. Code (Act XIY of m2)- continued, 

thereto. Held, also, that the validity of the 
remand order above-mentioned could be ques- 
tioned in second appeal from the deoree in the 
suit; and that, even though the plea of its ille- 
gality was not taken in the memorandum of 
appeal, such a plea was one which might reason- 
ably bo allowed under s. 542 of the Civ. Pro. 
Code. Mullu Khan v. Than Singh, A.W.n! 
1891.187- (12 A. 510 and A.W.N. 1891, 105, 
F.) [R., 23 A. 167.] 


(275) Ss. 542, 562 , 564 — Plea a llared in 
second appeal though not taken in memorandum 
— Remand in contravention of s. 564 -Remand 
and all subsequent proceedings illegal — Omis- 
sion to appeal from order of remand- Objection 
to order allowed in appeal from final decree — 
The lower appellate Court made an order pur- 
porting to remand a case under s. 562 of the 
Civ. Pro. Code, not Pc-cauee the oase had been 
dismissed on a ftreminary ground by the 
Court of first instamV&Sut 0 n the ground that 
a report which had^eeu called fur from an 
amin regarding the subject-matter of the liti- 
gation was founded upon imperfect materials 
and unreliable. Held that such an order of 
remand was illegal and must be set aside 
together with all proceedings in the same liti- 
gation subsequent to the said order. Held. 
also, that the validity of the remand order 
could be questioned in second appeal from the 

deoree in this suit and that, even though the 

plea of its illegality was not taken in the 
memorandum of appeal. MAGBU KUAR v 

Faujdar Kuar, A.W.N. 1891. 105 (12 a’ 

510, F) [R,, 23 A. 167.] 


(276) Ss. 542, 566— See HUSBAND AND 
Wife, i L.B.R. 184. 


(277) S. 544 — See No. 26, supra. 

(278) S. 553— See No. 168, supra. 

(279) — S. 559— 8ee N03. 26, 30, supra. 

(280) — Ss. 560, 584 (c>. — When the remedy 
of a respondent to an appeal, which has been 
deo.ded ex parte under s. 560, Civ. Pro. Code, 
has been barred by limitation through no fault 
of his own, the High Court has power to afford 
him an alternative remedy in second appeal 
under cl. (cj. s. 584 of the Code. BALAJI 
RAU V. SITHABHOY, 19 M. 414. 

(281) — 8. 562— See Nos. 25, £0, 37 274 

275, supra. 

(282) Ss. 562, 564— Order of remand by first 
appellate Coun— Preliminary point— Jurisdic- 
tion.— Where a Court of first appeal fully con- 
siders all the evidence upon the record and 
deoides the case upon the merits and not upon 
a D y preliminary poiut, and remands the oase to 
the original Court (or a second decsion under 
8- 562, Civ. Pro. Code, the order cf remand is 
illegal and bad for want of jurisdiction, as it 
contravenes the plain and mandatory rule of 
s. 564, Civ. Pro. Code. Such an order of remand 
is not a mere irregular proceeding ; it is an 
order whioh is forbidden by the Civ. Pro. Code, 
and therefore an order which thd Court has no 
jurisdiction to make and whioh is therefore not 
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saved by the terms of 0. 678, Civ. Pro. Code, 
because the error goes to the root of the jurisdic- 
tion of the Ciurfc. Where suoh aD order of 
remand was made by a Subordinate Judge sitting 
in first appeal, and in pursuance of the order, 
the Munsiff re-tried the 9uit and dismissed it, 
and the Subordinate Judge un appeal reversed 
the deoreo of tbo Munsiff . Held that the order 
of remand wns illegal, and that the necessary 
coneequenoe of that was ibat all proceedings 
taken under it by the Munsiff were equally void 
in law, so also was the appeal from the deoroe 
made thereunder, and the judgment and decree 
of the Subordinate Judge on appeal before the 
High Court. Therefore all those proceedings 
were ordered to bo cancelled, and the Subordi- 
nate Judge was dirpoted to restore tho first 
appeal to its plaoe in his register of first appeals 
and to try it himself upon the reoord as it then 
stood, according to law, JARBHANDAN 8INGH 
v. NAKCHHED SlNOH, A.W.N. 1887. 224. 
[ Appl ., 12 A. 5*0, F.B.] 

(283) — Ss. 5 62, 564 — Remand order , if pro- 
per. — Under the oircumstunocs mentioned in 
para (1), the buit between the parties not 
having been confined by the Deputy Commis- 
sioner to the preliminary point of law. and 
judgment having been given on all the issues, 
the remand order by the Commissioner was bad 
under ss. 562 and 564, Civ Pr^. Code, and 
was liable to be set aside. HAFIZ ABDUL 

Rahim Khan v. r ja Hari Ra.i Singh, 22 
A. 403 = A W.N 1900 157. 

(284) — Ss 562,564 — Er parte decree against 
defendant , power of ap ellatc Court on appt'al 
from , to remand suit for re-trial.— Notwith- 
standing tho provision in ss. 562 and 564 
of the Civ. Pro. Code, on an appoal from a 
deoree passed on ovidenoo given by the plaintiff 
only, the defendant having been c.r parte, the 
appellate Court has inherent power not only to 
reverse such a deoree bnt also to direct a re-trial 
of tho oasc. The Court has suoh power on nu 
appeal against an order pa'Sed. on an applica- 
tion, under s. 108 of \ he Code, refusing to set 
aside an ex parte decree, and it can hardly bo 
supposed, therefore, that, if on an appoal 
against such c.r p rtc decree, it considers that 
the deoreo ought to be set a-ide and a re-trial 
had, it has not th*> s-«mo power. PeuuMBRA 
Nayar v, KUBRAHM ANIAN PATTAR, 23 M. 445 
= 10 M L.J bl. (F . ‘*1 P.R. 1904. = 5 P.L R. 
1905. 30 M. 64 - 16 M.L J 479= 1 M.L.T. 1268, 
138 P.R. 1908; D. t 23 M, 447. 28 M. 437 = 15 
M.L, J, 236, 6 c.L J. 5*7.] 

(285) — Ss. 562 564 R-nnnd 6?/ appellate 
Court oiherwUr than un >cr s. 562 — Scope of 
s. 564 — S. 56 4 ot iho Civ. Pn. Cone, must bo 
read subject to the other pr -visions of tho Code 
suoh as tuono in ss. 27, 32 or 53. An appellate 
Court has tho power to m;»k> an order Under 
any of those sections, and in order to give effeot 
to suoh of the sections «s may be applicable, it 
may be neo°ssarv, for the onus of juv ioo to send 
baok the case to the Court of first instanoo. 
The power of an apfellato Court to remit a 
oa8e to the original Court, under the above 
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circumstances, oannot be taken to be precluded 
by the terms of 8 . 564, HABIB BAKHSH v, 

Baldeo Prasad, 23 A. 167= A. W.N. 1901, 
39. (12 A. 510, A.W.N. 1891, 105, A.W.N. 

1891, 187, 17 A. 29, 18 A. 131, 18 A. 332, 18 A. 
396, 10 B. 398. 19 M. 157, R ) [Diss., 138 P. 
R. 1908, 30 M. 51 = 16 M.L J. 479 = 1 M.L T. 
268, E.B.; Appr., 2 L.B.R. 245 ; R., 2 L.B.R. 
27", 28 M. 437 = 15 M. L.J. 236, 33 C. 927=3 
C L J. 67, 12 O.C. 25=1 Ind Cas. 329 ; D. 69, 
P.R. 1906=118 P.L.R. 1906.] 

(286) — Ss. 562 a)id 564 — Erroneous order of 

remand — Stibscqmnt proceedings , if illegal — 
Ain its of a case — Dispossession , meaning of . — 
When a Court of first appeal, purporting to 
ajt under s. 562 of the Civ. Pro. » 'ode, remands 
a oase to the C urt of first instance, wbioh had 
not decided tho suit merely on a preliminary 
point, the order is erroneous ; but it oannot be 
said that the subsequent proceeding?, before the 
lower Courts, are void, merely because of suoh 
error. If, iu consequence of such erroneous 
remand, there has been a wrong decision affeot- 
ing the merits of the case, then aud then only 
will the suosequent proceedings bo set aside. 
(28 C 324, F.) Where the Court of first 
instance originally decreed tlm plaintiff’s suit, 
but after an erroueous remand, dismissed it. 
Held , that tho reversal of the lormer judgment 
was not a wrong decision affecting the merits 
of the oase. Before a ptrty can bo said to have 
aoquired a tiilo by adverse possession against 
another, whom ho had dispossessed, it is 
necessary to find, not only that that other has 
been dispossessed, but that that the party 
olaimii g title has been iu pos ession and has 
exorcised rights of possession over the disputed 
traot. DURGA Iv INK AR NORHA v. KONCHAI 
RONZA, 5 C.L J 71. [R., 12 C.W.N. 590 = 6 

C.L J. 617, 5 C.L J. 328.] 

(287) Ss. 562, 564 — Appellate Court , has 
power to remand the case lor stcond decision 
except as provided by / s. 562.— The language of 
s. 664, Civ, Pro. Code, prohibits an appellate 
Court from remanding a ease for second decision 
except as provided in s. 562. AZ1MAN v. 
Bhuria, 138 P.R. 1908. (16 M. 299, P.C., F.; 
23 A 167. 23 M. 445, li.) 

( 288) - — Ss. 562, 564 — Partial decision of case 
0)1 met its — Regality of order of remand— 

Shall nof ”, meaning if . — Where a oase has 
boon partially decided on tho merit?, it is 
ordinarily right for tho appellate Court to keep 
it on its file and dispose of all questions of 
faots by the further record of evidence, but 
where the points decided at the time bear a 
small proporiion to the questions left to be 
decided and the matter decided can be kept 
separate from the matter left for deoision. a 
remand under s. 562 of the Code is not 
absolutely prohibited. The Court may for 
good roasous oonstrue the words “ shall not ’* 
in s. 564 to mean *' shall not without very 
good grouuds.” HARCHAND v. MAKUND RAM 
Sukal, 12 C. P.L.R. 119. (16 M. 207. 19 M. 
167, R.) 
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(289) Ss. 562 and 564 — Alternative but not 
co existent remedy — £’*» appeal- GENERAL 
6 C.L.J. 547 = 12 O.W.N. 590. 

(290) Ss. 562, 561 1 566 -Order of remand 
when preppy — Addition of > c cssary varlies, if 
good ground lor remand in first appeal — a 
C ourt of first appeal cannot rerrunu a case for 
the addition of necessary parties. It can add 
the parties, frame fresh issues and remand the 
oase for their trial only under ss. 562 and 664, 
the provisions of which are to le strictlv follow- 
ed by all Courts of first appeal. So, where the 
original Court, did not dispose of the suit “upon 
a preliminary point, so as to exclude any evi- 
dence of fact” winch appeared to the lower 
appellate Court “essential to the determina- 
tion of the rights of the parties ” held that the 
lower appellate Court was wrong in remanding 
the oase on the ground that, all the necessary 
parties had not been joined Ganesh RHIKAJl 
JUVEKAR v. BHIKA.7I KRISHNA JUVEKaR, 10 
B. 398. f F. , 1 Bom, LR 29 ; R , 14 B. 232, 
19 M. 157 ; 1 Bom. L R. 369 ; 23, A. 167.] 

(291) — Ss 562, 561. 566, remand — Judgment 
not on preliminary point-- No chaige m law.— 
The Dew Code of Civil Procedure docs nor, 
oontain the express lirnic on remands wbioh 
was emoodted in s. 564 of the Code of 1S82. 
But rr. 23 and 25 of O. XLI represent the old 
ss. 562 and 566, and t he law does not appear to 
have been changed. Where the two principal 
issues were, (1) whether the Dlaintifi had title, 
and (2) whether, if so, he was entitled to l;has 
possession, and the MunGfl h»ld that the puin- 
tiif had no title and so disimssod the puit with- 
out dealing with the qucsiion of khas posses- 
sion, and the Sut-Jud^e held th.it the plaintiff 
had title, and after setting aside the decree of 
the Munciff, remanded the oa«e to decide the 
question cf hi, as possession. Held {by Chilly, 
J.) that the decision of ibe Muusiff was not 
upon a preliminary point and ibe order of 
remand by the Sub-Judge wa« b*d ‘C^xe , J., 
doubling J. ABDUL K* RIM v. FaYEZ BUKSH 
9 Ind. Cas. 224 = 15 C.W.N bid. 

(292) — Ss. 562. 564. 566, 584. 5^8 (281, 590 — 

See appeal— Practice and Procedure, 

7 A. 136 = A.W.N. i884 294. 

(293) — Ss. 562 , 561 and 5iS— Remand by 
lower opp’ilntc Couit First Court's decision 
not on a prelimi<<a> y point, but on the merits — 
Legality c f > t ma.ul ord< r — Pro e- di ias subse- 
quent t) remand — Nullify —Consent of waiver. 
— When a C-iurl of first m-tince, decided the 
suit, not upon a preliminary point, but on the j 
merits, the lower appellit® Court remanded 
the case under s* 562, Civ. Pro. C'ide, for 
having a new plan prepar'd. II Id. that the 
order of remand w.ts illegal. 118 M 421, 19 
M. 479, A pp. and F 26 M. 430. R.). Even 
though th" plaintiff wfn not orejudioed by the 
order of remand, the H'gh Court had jurisdio-- 
tion to interfere with the remand. The 
illegal remaDd could not be treated as a mere 
irregularity. 24 M. 61, P.O., F. and 9 . 578., 
Civ. Pro, Code, has no application. The ille- 
gality is not cured by the plaintiff’s oonsent or 


Civ. Pro. Code (Act XIY of 1882 '.-continued* 

waiver. Failure on plaintiff’s part to apoeal 
under cl. (28) of s. 588 oannot be treated as 
consent or waiver. (29 M. 437, Disc.), as he 
had the alternative remeoyof taking objection 
to the remand id second appeal. (18 M. 421, 
F.) Nor was it in the power of the plaintiff to 
prevent the trial, after remand, before (.he first 
Court, from going on. The High Court, had 
no alternative but to set aside all the proceed- 
ings subsequent to the remand— the decree 
of the lower appellate Court, the second decree 
of the first Court and the remand order of the 
lower appellate Court and to remand the 
original appeal to the lower appellate Court for 
disposal according to law. PaLANI CHETTY v. 

Rangiadoss Naidu, 4 M L T. 479 = 32 M. 83 

1 lad. Caa. 746. 

(294) — Ss. 562, 588, (28) — See LETTERS 
Patent, High Court, 1865, Madras, cl. 15 , 
19 M. 422 = 4 M.L J. 263. 

(295) — S. 561— Appeal — Order of remand 
d\re 'ting o.ddition of par ties- Preliminary point 

Legality of order. — An order of remand 
uncer s. 564, C!v. Pro. Code, by an appellate 
Couri,. directing additiou of new parties is an 
order upou a point which is necessarily prelimi- 
nary to the proper deoision and trialof the suit 
and is perfectly legal. J\DaB GOBINDA SINGH 

v. anvath B.andu Saha, 37 C. I7i = sind 
Cas. 998. (23 A. 167, F.) 

(2961 S. 56i Suit decided on merits and 
not on pnhmmary point by at peltate Court— 
Order ,,, r,mand by apoellaf Court unth con- 
snit ol parties, legality nl-Equitable estoppel— 
Waiver. — Suns wereinsiitut d before a Deputy 
Colleo tor for compelling the acceptance, by the 
respect, ve defendants of pattas for a certain 
OM. The mam contest before the Deputy 
Codec or was as to whether the rent was 
payable m kind as contended on behalf of the 
piaiDoff, or in money as contended for the de- 

endants under express contracts alleged by 

lonT’ t Th n D F Uty Colleotor beld that the 
contracts alleged were not made out and direct- 
ed that waram patta should be accepted. On 
appeal, the District Judge found the contracts 
were proved and remanded the suit for dis- 
posal on the basis that rent was payable in 
money in accordance with the contracts. It 
appeared that the order of remand was passed 
with the oonsent of both the parties. However 
the plaintiff appealed to the High Court 
against the order of remand. Held.- 
Cec Subrahmama Ayyar, J remand in 
contravention of s. 564 of the Code is a 
violation of a mandatory provision of the law 
which makes the order of remand illegal 
and one that ought to be set aside at the ins- 
tance of a party entitled to object to such a prooe- 
aure. out which, nevertheless, is of such a cha- 
racter that the defect oao be cured by oonsent. 
e provision of s. 564 is one introduced for 
e benefit of litigants, who may, consequently, 
waive it if they field it to be the more advanta- 
geous course to take. The dootrine that oonsent 
does not give jurisdiction, applies where the 
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Civ. Pro. Code « Ac t XIV of 1882)— continued. 

Court has “ no inh- rent jurisdiction over the 
subject matter.” It would not apply to viola- 1 
ttr ij of ruirj of procedure though they are more 
than irregularities. Consequent ly , on th^ | 
principle of equitable estoppel, the plaintiff 
could not rely on the impropriety of the re- 
mand. Further ihe question whether the 
express contracts sot up oy tl.e defendants were 
true and valid, was thecrucial question between 
the parties. Consequently, tne finding of the 1 
Judge >n the mat er was an adjudication rightly 1 
made it the stage in which it was made, and 
funding unless duly set aside on appeal or 
otherwise. The fact that an illegal remand 
followed couid no' affect what had already been 
properly done There was nothing to impeach 
the decision of the Distriot Judge on the ques- 
tion of contract. Therefore, the appeal should I 
be dismissed. Fsr Mcore, J . — The order of re- 
mand by the District Judge was clearly illegal. 
The order of remand being illegal, consent of 
parties would not make it legal. Appeal -hould 
be allowed, an erderof remand .set aside. MANA- 
GER, KaL'Hasti Estate v. Ramasami 
REDDI, 15 M.L J 236 = 28 M 437. (28 C 324, 

19 M. 479, 25 M. 97. 23 A. 167. 13 I, a. 134, 

P. 0., 27 M. 118, 21 B. 205. 8 M.H.o 14 . 

2 M. 400, 15 M. 87, 23 M. 445, H.) [/■'., 32 

M. 83 = 4 M L.T. 479; R., 30 M. 54= 16 M.L.J. 
479 = 1 3M.L.T. 268, F.B., 6 C.L J. 547 = 12 C. 
W.N. 590. 17 M.L.J. 300.] 

(297) — S. %4—Dech ion of cow on meril s — 
Power of appellate Court to , ,ninnd rase tor 
trial on < ground of faullij ond imperfect proce- 
dure . — Where the question in issue between 1 
the parties to a suit wa3 as to the payment of , 
consideration money for a mortgage and the 
first Court held on the evidence produced that • 
the passing of consideration had not been 1 
proved, it was not competent to the appellate 
Court to remand the case for trial on the J 
ground that the proceedings of the first Court 
were imperfect and faulty and the remand was 
contrary to the provisions of s. 564 of the Code. 
Dhannulal V. NATHURAM, 3 C.P.L.R. 131. ! 

(298) — S. 564 — See NOS 25, 30, 274, 275, 
282, 283, 284, 285, 286. 287, 288, 239, 290, 291, 
292, 293, supra , 

(299) — Ss. 564, 565. 574, 578. 684— See 

Judgment— Form and Contents. 9 A. 26. 

(300) — 8. 565-See NO. 299, supra . 

(301) — 8. 566—829 NOS. 276, 290, 291, 292, ! 
supra. 

(302) — 8. 571 — See No. 48, supra. 

(303) — 8. 574 — See No 299, supra. 1 

(304) — 8. 578 —See Bur ACT II OF 1876, 1 
ss. 19, 55, 56, 17, 1 L.B.R, 277. 

(305) — 8. 573 — See SUITS VALUATION ACT ! 
1887, 1 L.B.R, 85. 

(306) — 8. 578 — See Nos. 218, 293. 299, 1 
supra . 

(307) — 8. 582 — See No 163, supra. | 

(303)— 8. 583— See EXECUTION OF DECREE 
—Miscellaneous, L.b.r, 1893— 1900, 16, I 


Civ. Pro. Code (Act XIY of 1882)— continued. 

(309) — 8. 583 — See No. 58, supra. 

(310) — Oh. XLII— See No. 272, supra. 

(3ll» — S. 584 — See NOS. 280, 292, 299, 
supra. 

(312,-3. 588— See NOS. 1, 141,174,206, 
207, 208, 210, 257, 292, 294, supra. 

(313) — Ss. Js,s (17), 351 , 519 \2)~ Order 
specified in s. 5SH >17\ pissed 6y Court inferior to- 
District Court, apical lies to District Court and 
not to High Court from — Where an order under 
s. 351, appealable under s. 588 (17), has been 
made by a Court subordinate to the Distriofc 
Court, cl. (a) of the proviso to s. 519 of the 
( ode lays it down that an appeal from such an 

< rder shall lie to the District Court. The 
appellate tribunal is fixed with roferonco to the 
grade of the original Court passing the order, 
from which the appeal has to bo made, and, if - 
such Court is one suoordinate to the District 
Court, then irrespective of the jurisdiction, 
value of the suit, iu which the order has been 
made, appeal from suob order lies to the 
Distriot Court and not to the High Court, (23 A. 
56. 27 B 601, appr , 17 M. 377, Diss.) The 
word “ subordinate” in s. 539 must, in the 
absence of the exprees provision or clear 
inference from the context to the oontrary, be 
taken to bo used in the same sense as in the 
definition of “District Court” in s. 2 of the 
( Ode. RARDAYALMAL V. K. 0. 8ARKAR. 2 
N.L R. 54 

(314) — 8. 589— See NOS 207, 209, supra. 

(315! — 8. 590 — See NOS. 168. 292, supra. 

(316) — S . 596. 598, 599 — See APPEAL TO 

Privy Council-General, 18 M. 484. 

(317) — 9. 598 — See No 316, supra. 

(318) — 8. 599-. See LIMITATION ACT, 1909, 
ss 4, 5. art. 179, 15 A. 14 = A W.N. 1892, 
152. 

(319; —8. 599— See No. 316. supra , 

(320) — S. 602 (a) — See COSTS - MlSCEL. 
LANEOUS, 1 L.B.R. 177. 

(321) — 8. 612 — See No. 141, supra. 

(322) — Ch. XLVI— See REFERENCE TO 
High Court, 7 Bom. L.R. 995 = 30 B. 226. 

(323) — 8. 617 — See No, 63, supra. 

(324) - 8. 622, — See NOS. 15, 208, 210, 235, 
248, 258, supra. 

(325) — Ss. 622 and 613 — Criminal revision— 
Ofjenze committed in course of judicial proceed • 
ings— Renal Code, ss, 193 y 109, 471— Preli- 
minary inquiry— Order commit tiuq accused lor 
false evidence , dc.—Civ. Pro. Code, sz. 622,64$ 

( rim. Pro, Code , $. 47 6 — Application for revi- 
sion.— In a Civil oase, the Court, after delivering 
judgment, recorded an order wbioh was stated 
to have been passed under s. 643, Code ol Civil 
Procedure, sending “ the oase with dooument 
to the Distriot Magistrate for inquiry. 8s. 193, 
199, 471, Indian Penal Code, relate to the 
offence committed.” The applioant applied to* 
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i Ciy. Pro. Code 'Act XIY of 18821 — continued 

the Court of the Judioial Commissioner for a 
revision of this order under s. 435, A^t V of 
1898 (Code of Criminal Procedure;. There was 
nothing to show that any iuquiry was made by 
the lower Court to satisfy itself that there were 
sufficient grounds for sending the oase under 
a. 643, Code of Civil Procedure, to the Magistrate 
for investigation. Held, that, although the 
application was headed as one under a. 435, 
Crim. Pro. Code, yet it might be regarded as one 
under s. 622, Code of Civil Procedure, and dis- 
posed of accordingly. Held , that inasmuch as 
in the order said to have beeD passed under 
8. 643. Code of Civil Procedure, the lower Court 
did not state the reasons wLncb led it to consi- 
der that theje were sufficient grounds tor send- 
ing the oharge to the Magistrate for investi- 
gation, it was illegal and should be set aside. 
If the order was to be treated as one passed 
under ?. 476, Crim. Pro. Code, it was equally 
open tu objection on tbo ground that there was 
no preliminary inquiry by the lower Court. 
Ram adhin v. Durga, 4 0.C. 96. 

(326) — 8. 623 — Sec No. 16, supra . 

(327' — S. 638 — See No. 150, supra, 

(328) — 8. 643-Order of Mu nsiff to prosecute 
oertain person for offences under ss. 193. 463, 
471. I. P C., whether amounts to complaint — 
Limitation — See CRIM. Pro. CODE, 1898, 
ss. 195, 476, 7 A. 871, F.B., A.W.N. 1385, 267. 

(329) — S. 643 — See DIVISION BENCH OP 
High Court, 23 C. 532. 

(330;— S. 643— See NO. 325, supra, 

(33!)— 8. 617— See Guardian and Wards 
ACT, 1890, 8. 13, U.B.R. 1892—1896, Vol. 

II, 407. 

(332)— Sell. IV. Forms 113, 131 and 133 — 
Partnership — Suit for ais-oluti n-Form of 
decree. — In a sun. for dissolution of partner- 
ship. tbo Court should first prepare a decree in 
accordance with form 132 of the fourth schedule 
of the Code, so far as it is applicable to the 
circumstances, declaring the partnership dis- 
solved and ordering accounts to be taken. 
When this has been done, in due course, a final 
decree should be prepared in the terms of form 
No. 133 of the schedule. LEKHRAJ v; SAU- 
DAGAR Mad, A.W.N. 1883. 220. (7 C. 428, 

F.) 


(333; — Sch. IV, Form 130 —Suit for ad- 
ministration — Preliminary decne — Case pend- 
ing before the Commissioner — Power of Court to 
sanction comp) anise — Decree, form of . — A 
testator left a will appointing defendants, Nos.l 
and 2 as his executors. The plaintiffs, the 
grandsons of the deceased testator, brought 
a suit for the administration of the estate and 
for an account against the said executors. De- 
fendant No, 3, widow of another grandson of 
the testator, was impleaded as a party to the 
suit. A preliminary deoree was made, and the 
decree also declared that defendant No. 3 was 
entitled to a fourth share of the estates, and a 
•Commissioner was appointed to take acoounts. 


i Ciy. Pro. Code (Act XIY of 1882)— concluded. 

While the case was going on before the Com- 
missioner. a petition of compromise between 
I the plaintiffs and the exeoutors (deloiidanis- 
Nos.l and 2; to the effect that the entire estate 
should be made over to the plaintiffs and the 
pxeoutor? be released from further accounting, 
was submitted to the Court, which sanctioned 
it, despite the protest made by defendant No. 3 
against the compromise, inasmuch as her right, 
were entirely ignored in the partition. Held, 
that the Court was wrong in having sanctioned 
such a compromise, ignoring the rights of de- 
1 fendant No. 3, especially when the preliminary 
decree had declared her right to a certain share 
in the estate. In suits for administration, the 
j Courts ought to follow the form prescribed in 
No. 130, sob. IV of the Code in drawing up 
decrees. AJOY KUMARI DEBI v. MAN1NDRA 

; Nath Chatterjee, 32 C. 561. 

| (334i— Sch. IV, Form 132-See NO. 332, 

supra, 

(335)— 8oh. IV, Form 133— Sec NO. 332, 
supra 

CIy. Pro. Code '.Acts Y of 1908, XIY of 1882, 

; X of 1877, XXIII of 1861 and YIII of 
! 1859). 

[8 . 120 (2) Rep., ACT 3 OF 1909, FROM 1ST 

J any., 1910 : Some Local Modifications 
in former Codes, which are to be read 

INTO THE PRESENT CODE BY VIRTUE OF 
S. 158 OF THE LATTER : — AJMERE, REG. I 
OF 1877, 6. 28 ; BOMBAY PRESIDENCY, BOM. 

; ACT IV OF 1903, S. 10 (2) ; CENTRAL PRO- 
i VINCES ACT XX OF 1875, 88. 1J, 12 i ADDED 
BY ACT 11 OF 1879, S. 2) ; COORG, REG. I OF 
1901. 8s. ii, 12 ; Lower Burma, act VI of 
I 1900, 8. 16 (3) ; N. W. FRONTIER PROVINCE, 
j Reg. VJI of 1901, $Ss. 46, 78, 84 (3) ; OUDH 
ACT XVIII OF 1876. Ss. 19, 20, 22 ; PUNJAB 
| ACT XVIII OF 1884, 8s. 68, 70 (3; (INS., ACT 
: XXV OF 1899, Ss. 5, 6) ; SANTHAL PARGANAS, 

: Reg. V OF 1893, 8. 10.] 

i 

(1 ) — Provisions of Code, if exhaustive — Right 
of lunatic to sue. — The provisions of the Civ. 
Pro. Code are not exhaustive. A lunatic may 
sue through his next friend, even though not 
adjudged a lunatic under any law. RASIK 
LALL DUTT v. BlDHU MUKHI DASI, 10 C.W. 
N. 719 = 4 C.L.J. 306 = 33 C. 1094. (6 M. 380, 

Diss ) [R., to C.L.J. 91, 36 C. 193 = 5 C.L.J. 

611.] 


(2; — Provisions of Civ. Pro. Cede inconsistent 
with those of Probate and Administration Act — 
Procedure — If the provisions of Civ. Pro. Code 
are inconsistent with those of the Probate and 
Administration Aot, those of the Code must 
prevail, as it is the latter enactment. ESOOF 

Hasshim Booply v. Fatima bibi, 24 C. 30 

= 1 C.W.N. 8. 

(3)— Summons by the respondent on the ap- 
pellant— Non-appearance of the appellant as 
witness — Suit to recover batta . — When the 
appellant failed to appear in pursuance of the 
summons served on him at the instanoe of 
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Civ. Pro. Code, (Acts Y of 1908, XIV of 1882, 
X of 3877, XXIII of 1861 and VIII of 
1859) — continued. 

tbe respondents, be had no right to retain the 
batta paid to him to cover the expenses of his 
attendance, and the respondents whose money 
was paid are entitled to recover it a s money 
had and received by tbe appellant. There is 
nothing in the Code or in the rules enacted 
thereunder, restricting the respondents to 
proceedings to be taken in the cause by way of 
application for taxation of costs and reoovery of 
it as sucb. NaTARAJA DESIIyAR v. VEERA- 
BADRAN CHETTY, 17 M.L.J. 143. 

(4; — Suit to set aside a Court sale — Same 
'parties— Fresh suit taricd . — If the object of a 
suit is to set aside a proceeding had iu execu- 
tion, to wit, a sale, as between the parties to 
the suit the Court executing tbe decree is the 
only Court by whioh this relief can be granted : 
and no fresh suit lies to set aside the proceed- [ 
ing. Semhlc. If fraud is alleged and the suit 
is to recover damages, it. may be maintainable. 

Viraraghava v. Venkata, 5 M. 217. [F , 

28 M. 87= 14 M.L.J. 475. Appr . 11 C. 376, 17 
C. 769, F.B.. R., 7 M. 255, 10 0. 410, 11 B. 
588, 16 C. 33. 12 M. 464, 13 M. 504, 16 M, | 
287, 16 M. 447, 19 M. 230, 12 C.P.L.R. 82, , 

22eV 78, 3lA ' 82=6AL J * 71, D - 15 M. I 

(51— f 'our t of first instance —Duty cf Judge ' 
to assist parlies - Where professional advice is ] 
obtainable, the Court will not interfere with 
the conduot of a suit by the advooates and will 
merely take and consider such evidence as the 
parties through their legal advisers think pro- 
per to submit lo it. But the oiroumatance9 in 
whioh the Judges in the interior are placed are 
wholly different from Lhoso of seft port towns. 
At many Courts, tbero are no advocates at all, 
and, whore advooates are to be found, they aro 
not always possessed of the experience and pro- 
fessional knowledge of their brethren at the 
larger centres. For many yoars to oome, the 
Judges of the rural Courts will bo obliged to 
hold a brief for both sides and to assist the par- 
ties in setting out and in selecting evidence in 
proof of their respective claims. District Judges 
should not disturb findings of fact in oivil suits 
by a Court of first instanoe. Such a finding 
ought not tr be disfurbod until it is shown to 
be wrong. Ma SHWR Ml v. Ma U MA, L B. 

R. 1872-1892, 418. [R., L.B.R. 1693-1900, 

64 209.] 

(6) — Erroneous order for toithdunoal of suit 
—Plaintiff's ignorance cf the defendant's where - 
abouts .— The Court should not ask the plaintiff 
to withdraw his suit, if he dees not know the 
address of tbe defendant. No. 15 of 1893 U 
B.R. 1892-1896, Yol. II, 261. 

(7) - Ejectment— Cause of action .— If there is 
not a sufficient disclosure oi the oause of aotion 
in the pla.^f, it should bo amended. Ma SO 
v. Ma O, U B.R. 1892-1896, Yol. II, 251. 

(8) — Res judicata . — The abandonment of a 
point, whioh ought to have been put forward, 


CIy. Pro. Code (Acts Y of 1008, XIV of 1882* 
X of 1877, XXIII of 1861 and VIII o* 

1859) — continued. 

amounts to a substantial determination of the 
point agaiust the party giving it up. MANA 
PEENA SECUNDURv. ASHA BEE, U.B.R. 1682 
—1896, Yol, II, 242. 

(9) — Mamlatdar’8 Courts — Procedure — Oiv, 
Pro. Code, if applicable — See BOM. ACT III 
OF 1976, 86. 17, 18, 13 B. 552. 

(10) — Officer having insolvency jurisdiction 
under both Punjab Laws Aot and Civ. Pro. 
Code, how to prooeed— Sec PUN. ACT IV OF 
1872, 5 P.W.R. 1909 = 6 P.L.R. 1909 = 1 Ind.. 
Cas. 55. 

(11) — Prov»sions of, not striotly applicable to 
arbitration proceedings— See ARBITRATION 
—General, 4 8.L.R. 196 = 9 Ind. Gas. 712. 

(12) — See Award, ll M. 85. 

(13) Retrospective operation — Construction 
of statute— Sec CONTRACT ACT, 1872. s. SL 
ih), (c). (cl), 5 ind. Cas. 102 = 7 M.L.T. 296. 

( 14) Sc* Execution of decree— Exe- 
cution BY AND AGAINST REPRESENT- 
ATIVES, 8 W.R. 200. 

(15) -Effeot of change cf law of procedure oa 
xi cution proceedings — See EXECUTION PRO- 
CEEDINGS. 4 Ind. Cas. 492. 

(16) — See Insolvency— Claims of at- 
taching CREDITORS AND, OFFICIAL ASSIG- 
NEE, 2 Ind. Jur. N.S. 188. 

(17) Sec Limitation — Law of Limit- 

NTION. 6 W.R. 286. 

(18) — See Limitation act, 1903, art. 12, 

4 W.R. 34. 

(19) — Applicability of art. 178 of Limitation 1 
j Act to applications under— See LIMITATION 

ACT, 1908. art. 181. 11 C.P.L.R. 141. 

(20) — See MESNE PROFITS — RIGHT TO- 
MESNE Profits, 6 W.R. ;os. 

(21 ) — Sec Rent, Suit for, lfi W.R. 99 = 15 
B.L.R, 26f , Note. 

(22) — See REVIEW— GROUNDS OF REVIEW 
9 W,R. 23. P.C. = li M I. A. 467. 

(23) — See SFKCIAL OR SECOND APPEAL- 

SMALL Cause court Suits, 8 W.R. 106. 

(24) - See VARIANCE BETWEEN PLEADINGS - 
AND PROOF, 1 W.R. 300. 

8. 2 (=1882, s. 2 = 1877, a. 2 = 1859. s. 356) 

(25' — S. 2 — " Decree .” definition of — Order 
striking off certain defend mis 10 be treated 
as order dismissing the rise — Order dis- 
missing the case to be treated as a decree— 
Appeal, mght of, from such an order.— Where a 
Court, before deciding a case finally, orders the 
names of certain defendants to be struck off' 
from the reoord on the ground that the plaintiff* 
made out no cause ol aotion against them, 
such order is tantamount to a dismissal of the 
case against those defendants, and the plaintiff 
oan treat the order as a “ deoree.” An appeal, 
therefore, lies against such an order. 1DAN 

Khan v. Mendi Lal* 8 lad. Cat. 409. 


, _ ..... _ - . - - — r. —Iff i- ' ' ' - _ 1 v Hit -1 1 ir- r- > ittfin- nf i n ■ , 
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CIy. Pro. Code (Acts ¥ of 1908. XIV of 1882, 

X of 1877. XXIII cf 1861 and VIII of 
1859)— continued. 

(26) — S- 2 ( = Civ, Pro. Code , 1877, s. 2) — 

“ Rejecting the plait, t ” — The words “ rejecting 
the pin ini.’ in 8. 2 of the Civ. Pro. Code are not 
limited to the rases provided for in ss. 53. 54 
of the Code. BKNNI Ram BHUTT v. Ram LaL 
DHUKKI, 13 C. 189. 

(27) — .S’. 2 ( — s. 2, Civ. Pto. Code, 1862).— 
Order amounting to decre e ~ Appeal. — An order 
in a partit«on-smt, declaring the specific rights 
of tbe parties and the property to be partitioned 
is a decree and is appealable as such. BOLARAM 
Dey V. ram Chundra Dey. 23 C. 279. [Over- 
ruled, 59 C. 758 = 5 C.W. N . 617, F.B. 7? . 24 C. 
725, F.B., 50 P.L R. 1902.] 

(28) — S. 2 < -Civ. Pro. Code, 1882, s 2) 
— Decree — Settled accounts, order diucthig re- 
opening of — Attorney and ci ent— St t dement of 
untaxed bills, when ha 1 le to be re rpen e d — 
Fiduciary retailor ship — Onus cf showing good 
faith — Lilian Control t Act (IX of 1872). s Hi , 
— Evid n e Act {l of 1872), s. 1U — Independent 
advice, 0 ) port unity to obtain — Pruinssfri/ note, 
assignment <>/ , without end asement , — Plaintiff, 
a solicitor, bad advanced various sums of 
money to a client Irorn time io lime on a 
mortgage -bond and three further ebargp?. The 
considera' ion for the third further charge was 
not paid in cash , hut was made up of (ljamounts 
due to the plaintiff on several promissory notes 
in the p ain iff's favour, r2) oertain promissory 
notes exei m ed by the client in favour of a third 
party, which the plaintiff is said to have “taken 
up,” 1 3 > balance of amount due as interest on 
the mortgage and ; w > further obarges, and (4) 
a certain amount, stated to have been found due 
to the pi-iinnff as oists for ao’ing for him 
in various suits, upcn a- settlement made cf 
amounts due under various taxed and untaxed 
bills, a large remission having been allowed in 
consideration of all the bills not being taxed. 

In a suit by tbe plaintiff against tbe heirs of 
the deceased client to realize the amount? due 
on tbe mortgage and the three further charges, 
the plaintiff obtained a decree on the first three 
bonds, but the 4tb bond was ordered to be re- 
opened, and it was directed that tbe plaintiff 
“do get all his bills of costs up to the 3rd 
August, 1903 taxed by the Taxing Officer of 
the High Crurt, and thou re-filed the bills in 
tbi 9 Court, that then a Commissioner be ap- 
pointed to take accounts in tbe light of tbe 
observations in this case : that after the 
Commissioner’s report is received and the 
parr.it s are heard tbereoD, final decree will be 
drawn up under s. 89 of (he Transfer of Pro- 
perty Act.” Field , that this order was a decree. 
The fact that the Subordinate Judge intended 
hereafter to adjust ihe equities arising out of 
the contract, did not in any way do away with 
his adjudication that tbe contract, as it stood, 
was not binding on the defendants, (9 B. 183. 
Doubted ; 15 B. 155= 18 I. A. 6, R.) As between 
attorney and client, the existence of fiduciary 
relationship alone, or the faot that oertain bills 
of costs were not taxed but were settled out of 
Court by execution of a deed, will not justify a 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
' X of 1877, XXIII of 1861 and VIII of 

j 1 859) — continued. 

Court in re-opening accounts settled on which 
the bond is based, unless sufficient grounds of 
' suspicion exist, or fbe bilJ9 are pmma facie 
shewn to be extortionate. 8. 16 of the Con- 
I tract Aot only presumes undue influence 
| by a person in a position to dominate the will 
of another, wbeD the contract appears on the 
face of i r. to be unoonscionable. To prove “good 
1 faith” of a transaction in which one party 
stands in a fiduciary relationship to tbe other, 
l it |S certainly not neoessary to prove that all 
the accounts on which (he contract is based 
are correct. Under the practice obtaining in 
tbe original side of ihe High Court, taxation of 
bills of solicitors is deemed to be optional with 
the client and bi)U of costs are not infrequently 
adjusted without taxation. The case of Monohur 
Doss v. Pomona fli Low (I.L.R. 3 C. 473) was 
decided od the special circumstances of that case 
and does not lay down any general rule of law. 
An attorney may be bound under certain cir- 
cumstances to advise bis client to take indepen- 
dent advice. It is not bis business to see that 
the attorney selected by his client fulfils his 
duties to his client aDd is not guilty of any re- 
missness or negligence. If he sends bis client 
to another attorney and is ready to comply with 
all reasonable demands for information, be 
. cannot be expeoted to do more, or to be respon- 
sible for another’s omissions. If the parties to 
a promissory note agree that on the promisor 
executing a bond for the amount due in favour 
! of a third person, the promisee would oanoel 
tbe note, this arrangement would be a perfectly 
| valid contract, whether (he third party paid 
i any money to the promisee or not. Although 
j a negotiable instrument can only be assigned 
by endorsement, that does Dot prevent any 
arrangt irent not to negotiate the note but to 
put aD end to it. SHAMCJLDHONE DUTT 

v Srimutty Susila Bala Debi, 12 C.W 
N. 1102 = 36 C. 493 = 2 Ind. Cas. 553. 

(29) -S 2 — Dccr-e — Decision of an issue in a 
case — No degree di awn up embodying the deci- 
sion Appeal. — In the administration suit, the 
Courts of first instance decided on 01 e of the 
issues a substantial question of right between 
the parties, and having so decided it appointed 
receivers of all the property in dispute. In 
appeal to the District Judge, the finding on 
the issue was sought to be challenged, on the 
ground that it was a decree. The District 
Judge held that there was do decree and there- 
fore no appeal lay to his Court. Before the 
High Court, i r. was contended that there was a 
deoree with reference to the question raised in 
the issue in the first Court, and that an appeal 
lay f-ern it-: Held, that no appeal lay to the 
High Court, for there was in fact no formal 
decree upon tbe question raised in the issue* 

Baidivali v Visnay Manordas li Bom, 
L.R. 1326 = 34 B 182 = i Ind. Cas. 829. 

(30) — S. 2 ( = Civ- Pro Code, 1882, s. 2) — 
Decree -holder, who is. — A deoreee-holder with- 
in the meaning of s. 2, Civ. Pro. Code, must 
be the person whose name is on the reoord 
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Civ. Pro. Code < Acts Y of 1908, XIV of 1«82, 
X of 1877. XXIII o i 1861 and VIII of 
1859) con/mued. 

of the suit and in whose favour the deoreo 
is passed, and the only other person who is 
included in the definition of d scree-holder 
is the person to whom the decre; is trans- 
ferred. The beneficial owner of a decree oan- 
not ha r^g-irded a decree holler within the 
meanine of thn Cole. SHEORtJ 8TNGH v. 
AMIN- UDDIN KHAN, 20 A. 539 = A.W.N. 1898, 
149. 


*31) — .s'. 2 — Interlocutor i/ order — 'Decree' — 
Preliminary decree. — Toe definition of decree is 
not intended to include an interlocutory decision 
in ordin iry suit upon each and every point in 
controversy between the parties, even in those 
oases, where the decision upon any such ques- 
tion is embodied in a separate and distinct order 
pa?9ed during the pendency of the proceedings. 
An order cannot be regarded as a decree unless 
it is formally drawn up as such or at all events, 
unless it could bo so drawn up A ‘ prelimi- 
nary decree* properly understood is pa 5 sed only 
in those oasc: iu which the Court has first to 
adjudicate upon the rights of the parties and 
has then to stay its hand for the time being 
until it is m a position to pass a final decree in 

the suit. Kashi Nath v. Nathu Ham. 115 

PL.H. 1911. 

(32) ‘j Mean in 7 of ' legal rt presentative* 
'The phrase should bo liberally construed. 

See s. 2 of the Civ. Fro. Code (Act. V of 1909). 
DlNAMONI CRAUDHURANI v. El AH M)UT 

KHAN, 8 C W.N. 8*3. [ft.. 34 0. 612. F.B.= 

11 C W.N. 593 = 5 0 L J. 491 = 2 M L. T. 207, 

9 C.LiJ . 346 ; Z>., 6 C.L.J. 462.] 

(33) — S. 2 ( = Ow>. Pro. Cole, Is77 , s. 2 - 
Meaning of the worth “ signed ” and • 'tiamyed 
— Tho expression “ person referred to” m 9 . 2 
of tho Civ. Pro. Codo, means person referred to 
in subsequent sectious of the Code as being 
required to sign or verify oertain doouments ; 
and it is not a oondition precedent to such 
person being ablo to use a stamp, t hat he should 
bo unable to write his name. THE MAH\- 

raja of Benares v. Debi Dayal noma 
8 A. 979. 

(34) — S. .?( = Civ. Pro. Code Art X o' 1S77, \ y) 

— Judicial proceeding, meaning of -Crim,' Pro. 
Code, Act Xof The definition of ‘iudioml 

proceeding’ given in the Grim. Pro. Cade. (Aot 
X of 1872) is inapplicable to the term as used in 
s. 2 of Civ. Pro. Code (Aot X of 1977), whore 
it means a judicial proceeding of tho same 
nature as a suit for such proceedings as are 
referred to in as. 333. 622, 626 and 531 of tho 
Civ. Pro. Code. DALPATBHAl BHAGUBHAI v 
AMARSANO KHEMABHAI, 2 B. 953. 

2 "T ()rdcr on application under 
a. 19, Arbitration Aot. 1899, a dcoroe— See ACT 

IX OF 1899, as. 2 and 19 = 144 P.R, 1 90S 

_ ^7, Se6 MAD * Act 11 OP 1864, s. 40 
u# M#Xj, J , 91. 

(97) 8. 2 — Decree, meaning of — See Pttn 

act XVII OF 1884, a. 39 = 4 P.R. 1887. 


Civ. Pro. Code (Acta Y of 1P08, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(39) — S. 2 — ‘Decree’ — Rent-suit — Order of 
Colleotor returning plaint for presentation to 
proper Court - Sc*. U. P. ACT II OF 1901, 
ss. 175. 180 and 193, 27 A. 21=1 A.L.J. 308 
= AAV.N. 1901. 155. 

(39 J — S . 2 — Order of an Xssis'iant Collector of 
the First Class under Aot 11 of 1901 (N.W.P. 

Temnoyi, when amounts to a ‘d cree’ within 
the definition of— See U.P. ACT 11 OF 1901, 
ss. 176, 177 and 193, 27 A. 31 = 1 A.L.J. 305 = 
A. W.N. 1901. 156. 

t40) —*4. 2— See APPE AL — DECREE AND 

EXECUTION OF DECREES, 23 C. 406. 

' ll) — S. 2— Objections against aw ird — Order 
diseasing of objections — N •>£ a dcoroe — No 
appeal or revision — See A\v\rd, 1 P.L.R. 1911 
= 9 Ind. Cas. 385 = 12 P.W.K. 1911, 

(4 2) — s. 2 — See Chief court. Punjab, 
Jurisdiction of, 9s p.r. pjoj=i72 P.W.R, 

1909 = 4 Ind. Cas. S52. 

(43) — 8. 2 Viluuian by oUin'iff if deter- 
mines forum of appeal— See COURT Fees 
ACT. 1970, s. 12 . 14 C.W.N 318 = 5 Ind. Cas. 
18. 

(44) — s. *2 — Sec Decree - General, 29 B. 

13 . 

(15)— s. 2 — See DECREE— MISCELLANEOUS 
2 A.L.J. 18= A. W.N. 1905, 10 = 27 A. 380. 

( 4 6 1 — S . 2 -See ENGLISH COURT, 28 C. 641 
= 5 C.W.N. 741. 

(17 —S. *2 - See ENGLISH Law, 28 C. 641 = 
5 C.W.N. 71!. 

(48)— S. 2 — See FaridkoT, 191 P.R. 1888, 
112 P.R. 1894. 

(19) — S. 2 = “ Foreign Court.” meaning of — 

S<v Injunction —special Casks. 13 G.W. 

N. 346 = 36 C. 233= 1 Ind. C -s. 927. 

(50)— s. 2 .— St ? 5 Insolvency — insol- 
vency under Civ. P ro. Code, 43 P.R. ls94. 

(50m) S. *2 — See NOS. H9. 278, 90 In. 1205 
1904, 2660, 3217-w, ^686, 4669, 5921, infra. 


(50-6) — S. 3 i'2)-' 
Right if forties — 

nppe 1 / thiiiinst decree 

• * — 


Dec » ee ' ( ji re l i m n a ry I— 
Meaning— P or sion for 
— Interlocutory order — Xo 


Tension. — The ' rights of the parlies 1 referred 
to bv the definition of the form ' decree ’ in 9 . 2 


(2i, Otv. Pro. Code, 1909, must be taken to be 


the rights of the parties inter se in regard to 
the subjeoc-in itter of the suit. An interlocutory 
order passed by a Court on any 0 ejection raised 
by a defendant, however frivolous, c.iunot be 


treated as coming within the dtfiaitiou of a 
dcoroe, aud therelore justifying an immediate 
appeal to a higher Court. Orders made with 


reference to: — (1) an objection as to part of 
the suit based upon the terms of the Pensions 
Act ; (2) a question as to how that portion of 
the claim dealing with profits is to be deter* 
mined ; (8) a demand by the defendant that 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1*82, Civ. Pro. Code (Acte Y of 1908, XIV of 1882, 
X ot 1877, XXIII of 1861 atd VIII of I X of 1877, XXILI of 18bl and VIII of 

1859) — continued. i 1859)— continued* 


security should be taken from the plaintiff 
before the oase proceeds further, and 14) an 
allegation that the stamp-fee required from the 
plaintiS was largely deficient, no not amount 
to 4 preliminary decrees’ within the meaning of 
s- 2 <2), and are not appealable. Where an 
appeal lies against the decree that might be j 
passed in a suit, the Court will deoline to in- 


admissible under 54 P.R. of 1901 = 45 P L.R. 
1901. Held . also, that it was not necessary 
for the petitioner to file fresh seourity. An 
appeal against a final decree passed in a suit 
for partition is not barred by reason of no 
appeal having been tiled against the prelimi- 
nary order passed in the suit adjudicating on 
the rights of the parties. RUSTOM KHAN v. 


terfere in revision with interlocutory orders 
passed in that suit. Mill KUMAR A LI v. 
MUSSAMMAT NASIB-UN-NISSA, 82 P.R. 1911 
(Civil). (146 P.R. 1908, D.) 

(51) — S. 2(12) — See MORTGAGE — REDEMP- 
TION, 5 Ind. Cas. 529. ; 

(5J) — Ss. 2, 3 ( = s. 2, Civ. Pro. Code, 1892 — j 
An award uudir ss. 26, 30 and 54 of Act l of 
1894 (Land Acquisition- is a decree within the 
meaning of — See’ ACT I OF 1894, ss. 26, 30, 54, 
53 P.R. 1906 = 103 P.L R. 1906. 

(53) — Ss, 2, 3 — Order merely determining 
point of law arising incidentally or o’.berwise — 
See Appeal -Orders, 18 C. 469. 

(54) — Ss. 2, 3 —See LIMITATION ACT. 1908, I 
ss. 4 and 5, art. 151, 91 P.L.R. 1903 = 22 P.R, 
1903. 

(55) — 8s. 2, 3— See SPECIAL OR SECOND ! 

APPEAL— APPEALS AGAINST ORDERS WHEN 
LIE AND WHEN NOT, 29 C. 60. | 

(56) — Ss. 2, 3, 96, 108. O. VII, r. 11— See ! 
COURT FEES, AAV N. 1883, 124. 

(57) — S3. 2, 3, 104, O. XLIIl, r. 1— With- ' 
drawal of suit brought uod-jr s. 11 order as to i 
plaintifi’s oo-fc* on. no apoeal lies from — See I 

Appeal— costs, 21 M. 421=8 M.L.J. 74 . | 

(59)— Ss. 2, 4, 107 (2), O. XXII, r. 11, s. 96 ; 

— See Judgment — Form and contents, 

9 B. 452 . I 

(59) — Ss. 2, 3 and O. Ill, r. 1 — Presidency 


Latif Khan. 56 P.L.R. 1902 = 49 P.R. 1902, 
m C- 279, 19 C. 463, 23 C. 406, 62 P.R. 
1897, R ., 

(61)— Ss. 2, J4 — See FOREIGN COURT, 

Judgment of, 28 C. 641 = 5 c.VV.N. 74 ;. 


(62)— Ss. 2, 93, 23 1 2), 25 = ss. 9, 23, 95, Cir. 
Pro. Code, 1882, — Reference b y Distri tJuUje — 
Transfer of sud -Bengal Civil Courts Act (XII 
of 1887 ), is. 9,39 — Court* of Subordinate Judge , 
if subordinate to tin ( omt of the District Judge 
— Delay — Ttie Court ot the Subordinate Judge 
is subordinate to iho District Court for the pur- 
poses of s. 23 of the Civ. Pro. Code (Act XIV of 


1882), no matter what the forum of appeal may 
be in the particular case tor the transfer 


of whioh the applioatiou is made. The jurisdic- 
tion of a superior Court. 10 transfer a suit from 
one Subordinate Court to another ought to be 
exercised with extreme caution. The ohoice 


ot forum given to a plaintiff by the Legislature 
ought not to be lightly interfered with, aod the 
Court will not transfer a suit pcoperly Jaid, ex- 


cept upon proof of special circumstances. A well 


recognised ground exists when the convenience 
of nec-ssary witnesses and the ends of justioe 
will be promoted by the transfer ; but the 
ground alleged must be clearly established. 
L oder s. 25 of Code of Civil Procedure (Aot XIV 
ot 1882) the Court has, no doubt, ample power 
to make the order even after the issues have 


been framed ; but satisfactory reasons ought to 
be giVv-n in explanation of the delay. UMATUL 
MEHDI v. KULSOOM, 10 C.L.J. 208 = 3 Ind. 
Cas. 539. 


Court of Small Causes, Bombay, exclusive 
right of Barristers and Attorneys to practice in 
— Pleaders of Bombay High Court, wbother 
entitled to pracuse in Presidency Small Cause 
Court — Right of High Court pleaders to practise 
in Mofussil Court — Civ. Pro. Code, 1892, ss. 2, 
36 — Power of Presidency Small Cause Court to 
make rules to practitioners therein — See 

Legal practitioners — Pleaders, 8 B. 
105, F.B. 

(60)— Ss. 9, 11 , 96. O. XXVI 13 and 14 
( -Civ- Pur. Code. 1881, ss 9.29, 396, and 
540)— Suit for partition— Preliminary order not 
appeal'd against — Appeal against final decree 
not barred — Punjao Courts Act, 1884. as 
amended by Act XXV of 1899 , s. 70 (2) (5) — 
Revision — Second application for — Fresh stcu- 
rity . — When an application under e. 70 (1) (5) 
of the Punjab Courts Aot, as amended by Aot 
XXV of it?99, was dismissed for default of 
appearanoe before it was admitted to a hearing, 
and a seoond application was filed by the peti- 
tioner, held t that the second application waB 


| (63 )—Ss, 2 and 47 {=ss. 9 and 244. Civ. 

Pro Code. 1882 1 — Order in the exercise of in - 
i he) ent powers to punish for con enipt— Appeal, 
, mainlaiuaoiiity of — Revision — Appeal memo- 
randum treated as ai plication for revision. — 
Certam debts due to tne defendant were attach- 
ed in execution of a decree. Some third per- 
sons oollected the debts 10 defiance of the 
; Court’s order of attachment. The attaching- 
creditoc having applied to the Cjurt for an 
order on the third persons to discharge the 
amount realized by them and pay the same into 
Court, the Court direoted them to pay in not 
only the amount actually collected by them, 
but also the amounts which they bad spent in 
1 realising the amount and whioh they bad rea- 
lized as costs irom the debt. Held . the order 
of the Court directing the payment of the costs 
realized was wroDg. all, that Court oould 
legally enforoe payment of, being the amount 
actually oolleoted and not the costs of the liti- 
gations leadmg up to the reolization of the 
amounts. Held, also, that no appeal lay 


C. 11—62 
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Civ. Pro. Code (Acts of Y 1908. XIV of 1882, 
X of 1877. XXITI of 1861 and VIII of 
1859)— continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882* 
X of 1877. XXIII of 1861 and VIII of 

1859)— continued. 


against the order of the Court, direoting a re- 
fund of the money improperly collected, since 
the order wap one not in execution of the decree 
nor 0 De coming under ss. 2 and 244, but one 
passed in the exercise of its inherent powers to 
punish lor contempt. Case, in which the High 
Court treated an appeal-memorandum ns a 1 
petition for revision, when it was lound that | 
the appeal did not lie GODU Ram v. SURA.7 i 
Mal, A.W N. 1905, 10 = 2 A L J. 18=27 A. 
380. 

(Si) — Ss. 2, 47 ( = ss. 244, Civ, Pro. Code , j 
1882 ) — Proceedings by the Court, in the eier- 
cise of its inb. rent pcw«?r to punish lor con- j 
tempt, do not crme under s. 244 ; and an 
order passed therein is not a ‘decree ’ within ! 
the meaning of * 2. GODU Ram v. SURAJ j 

MAL, 2 A L J. 26= A W N. 1905, 9 = 27 A. 

378. I 

165) — Ss. 2, 47 [--Civ Pro. Cod*, 1882, ss. 2 ! 
(£■ 244)— Execution of decree— Order dimissing i 
applied ion lev exc.cn icn without fixing date for j 
disposal — Appeof — Wbero the Court executing I 
a decree dismissed an application for execution i 
of a deorei without fixing a date lor its disposal 
and giving a not.ioe of such date to the deoree i 
holder, held that the order of dismissal was a 
decree and appealable as such. aDd was ultra 1 
vires- The Lower Court was apparently acfcu* * 
ated by a desire to clear its tilen of a long 1 
pending execution oase. Ram CHAND v. 
Rahim Dad, 130 P.L.R. 1902. 


to the suit. The decision of the Privy Counoil 
in 19 C. 683. P.C., must be taken to have 
overruled, in effect, the Full Bench case of 17 
C 769. KHIRODE SUNDARI DAPT v. JANEN- 
dra NATH Pal, 6 C.W.N. 283. (3 C.W.N. 399, 

R) 

(67)— Ss 2 ani 47 ( = ss. 2 and 244. Civ. Pro. 
Code, 1882) — Second apical by auction-pur- 
chaser \ maintainability of— Outer setting aside 
on ground of fraud — An order on an application 
by a judgment-debtor, against the decree-holder 
and the aucfcion-purohaeer, who was a third 
party, to have a sale set aside on the ground 
of material irregularity, as also on the ground 
of fraud, falls, within s. 244, and a seoond appeal 
lies even at the instance of the auotion-puroba- 
ser. (19 C. 683, F ; 2 C.W.N. 691, 3 C.W.N. 399, 
Appr.\ 1 C.W.N,, p. co., Disnppr.) Thecircum- 
stanoe that the auction-purchaser ia a party to 
the application, does not. make it any the less 
a ca e e under the seotion. (19 C. G83, F.) The 
question of a right to a second appeal does not 
turn upon who may happen to be the appellant , 
but upon whether or not the case is one within 
this section. [F., 25 B. 418. 12 O.W N. 136, 
Note. 6 C.W.N 283. 31 C. 385, 10 Bom. L.R. 
752. 32 B. 572 ; Appr.. 6 C.W.N. 279 ; R., 27 
0. 197.] Here, the order setting aside tho sale 
on the ground of fraud, is a decree within the 
moaning of s. 2, Civ. Pro. Cede, — Per Dnnerji , 

J. Hira Lal Ghose v. Chundra Kanto 
GHOSE. 26 C. 339 = 3 C.W N. 403. 


(66) — 5s. 2, 47 ( = Civ . Pro. Cede, 1882, ss. 2, 
244)— Order — Duree, copy of. to file with 

appeal memo— No necessity— Apt lien Hon to set 
aside an execution-sale— Fraud of decree-holder 
auction-purchaser, stranger to suit— Sale con - 
firmed pending application fo have, it set aside 
— No bar to setting it as de. An order deter- 
mining any question referred to in s. 244. Civ. 
Pro. Code, is a decree under s 2. Civ. Pro. 
Code ; when, therefore, an appeal is preferred 
against such an order, it is sufficient to attaoh 
to tho memorandorn of appeal i crpr of tho 
order itself and it is not necessary to attaoh to 
the memorandum, a copy of the deoree, oven 
though such a decree may have been drawn up. 
In the case, however, of a suit- or proceedings 
which have tho character of a suit fe.g., con- 
tentions, probate-prooeedingb, etc,), it is neces- 
sary to file a copy of the decree. [/).. 32 C. 
175.] A judgment-debtor is entitled, by an 
application under e. 244. Civ. Pro. Code, to 
have an execution-sale of his property set aside 
if he alleges and proven iraud on the part of the 
decree-holder, though no fraud is alleged or 
proved against tbe auo: ion-purebasor who i« * 
stranger to the suit. (19 C. 683. 2 C.W N. 
691, 4 C.W.N. 541, 3 C.W.N, 408, F ) [R 
8 C.W.N. 230, 6 C.LJ ill ] When, during 
the pei dency of an application under s. 244. 
Civ. Pro. Code, to sot aside an execution-sale, 
the sale is oonfirmed, euoh confirmation is no 
bar to the maintenance of the application, 
even though the auotion-purohas9r is a stranger 


« 
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(6F) — 9s. 2, 47— Sec APPEAL— DECREES 

AND EXECUTION OF DECREES. 10 C. 150. 

(69) — 8s. 2. 47 — Pre-emplor — M-sno profits— 

See Pre-emption— Miscellaneous, 6 Ind. 

Gas. 648. 

(70) — 8s. 2 i2). 47 (1) — Order direoting distri- 
bution of sale proceeds between several mort- 
gagees — Whether a decree — Appeal — See 

Mortgage— General. 8 Ind. Gas. 4. 

(71) — Ss. 2, 47, 96 ( = ss. 2, 244 fr), 540, Civ. 
Pro ('ode. 18S2) ( amended by -•(/ Vll of 1888 
and Act VI of 1892)— Order dismissing objec- 
tions to the execution of deer ic for cefaiill , — An 
order dismissing for delnult, objections to exe- 
cution of a decree under p. 244 (c) is a deoree 
within tho meaning of s. 2. and is appealable, 
under the addition to s. 540, made by the 
Amending Act. VII of 1888. LALNARAIN 

Singh v. Mahomed Rafiuddin 28 C. 81. 
(15 A. 359, 23 C. 115, 827, D.\ 

(71-rt)— -Ss. 2, 47,104 (2), 154. O. XXI, rr. 90. 
92 — Application for setting aside pale for fraud 
or irregularity — Seoond appeal— Sr* 8ALE — 

Sale in execution of decree— setting 

ASIDE SALE, 8 Ind. Cas 3. 

(72) — Ss. 2 1 2), 47, 104, O. XXI . r. 66, 
(>. XL III, r. J- Order settling valuation to be 
published in salc-prccl > motion — Whether appeal- 
able. —An order under O. 21, r. 66. settling the 
valuation to be published in tbe 8ale*proola« 
matioQ of the properties to be sold is appealable 
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Civ. Pro. Code (Acti Y of 1908, XIV of 1882, 1 

X of 1877, XXIII of 1861 and VIII of 

1859) —lontinusd. 

• 

under ss. 47 and 2 (2). But tbe learned Judges j 
stated that, in view of the conflict of decisions, ! 
they would have considered it their duty to 
refer tbe question to a F.B. but for the faot j 
that tue appellant’s case had no merits. 1 

Lakhpatikoer v. Harkho Singh, 6 M.L. i 

T. 252 = 3 Jnd. Cas. 342. (8 C.W.N. 257, 32 

C.W.N. 542, 30 C. 617 27 M. 259, 25 M. 568, 

R.) ! 

A 

(73) — 5*. 2, 47, 104, O. XXI, rr. GO, 70. 0. ' 
XLI11 , r. 1 ( = Oiv. Pro. Cod r, 1882, ss. 2. 244, 
287, 588)— Objection to valuation of properties 
in sale proclamation — Maintainability of 
appeal — Objections not raised in previous pt/i 
turn oni when proclamation pi epared — Similar 
petition ce/ore appellate decice , rejected— Effect, 
— An order by which objections raised oy a 
judgment-debtor to the valuation of the pro- 
perties sought to be sold in execution and to 
the accuracy of their description were overruled 
by the Court, is a decree within the meaning 
of ss. 2 and 24 4 of tbe Civ. Pro. Code, aod an 
appeal lies therefrom, though no appeal is 
provided from such au order under s. 589. It ! 
is the judgment-debtor’s right to have a just - 
and true valuation placed upon his property and ■ 
to have the properties described accurately in 
the proclamation of sale. And the Court is ; 
bound to inquire into the objection under 

k. 287 (9 C. 214, 9 A. 500 and 18 O. 469, Com- 
mented on ; 23 M. 560, 25 T. A. 146 and 15 I.A. 
171, Ref. on). [Doubled, 6 M.L-T. 252.1 The 
faot that the nt jections above described were ! 
not mentioned in a previous petition put iu by 
the judgment-debtor to have the execution 1 
translerred to another district where the bulk of i 
the properties were situated, is no objection to 
an inquiry into the same by the Court. The 
judgment-debtor should raise suoh objections 
as early as may be possible after he came to 
know of the details of the proclamation, and 
since proclamations are usually prepared behind 1 
his back, the faot that he did not raise them 
belore the proclamation was settled on, does not 
debar his application. Where objections sub- ’ 
stan Hally the same as the above were preferred 
in answer to an execution proceeded with 
during the pendency of an appeal from the ; 
original decree and were overruled, held that 
the petition for execution of tbe decree of the 
appellate Court was a different one from the 
original application and not a continuation of 
it and that the objections must again be in- 
quired into by the Court. RAJA RAMESSUR 

Prashad Narain Singh v. Rai Sha Kis- 
SEN, 8 C.W.N. 257. 

(74) — Ss. 2, 47, 104, 145, O A XI, r. 71, I 
O. XLIII, r. 1 ( = ss. 2, 244 , 253 , 293, 588) — 
Execution of decree — Defaulting purchaser — I 
Loss bp re-sale — No appeal from order under 
Civ. Pro Code. ss. 293 244. “ decree” -Civ. , 
Pro, Code, s. 244 — " Representative” of judg - j 
went debtor. — No appeal lies from an order . 
under s. 293 of the Civ. Pro. Code for re- , 
covering from a defaulting purohaser of a ! 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

defioienoy of price happening on a re-sale of tbe 
property. Such an order is not a “decree” 
within tbe meaning of s. 2 of the Code. Where 
property is knocked down at a sale in execution 
of a decree, the maker of default in payment of 
the earnest monev does not in fac' became 
finally the purchaser, and cannot be treated as 
a “ representative ” of the judgment-debtor 
within the meaning of s. 244 of the Code. 

8oudagar Mal v. abdul Rahman Khan, 
A W.N. 1890. 85. [Apol., 14 A. 201. F.B., 12 
A. 397 ; F., 13 A. 669.] 

(75)— Ss. 2 , 47. 104 O. XXI, r. 72 O. 
XLIII, r. 1 i—ss. 2, 244. 294 , 588 '16), Civ. 
Pm. Code. 1882) — Leave to bid, refusal of, to 
dcciee holder — Apical. — No appeal lies against 
an order forbidding a decree-holder to bid at a 
sale held in execution of a decree, the matter 
being oDe of administration. Ko THA HNYIN 
v. MA Hnin I. 15 C.W.N, 862. P C. (13 C. 
174, R.) 

{16) — Ss. 2, 47. 144— Decree— Appeal — Prc- 
em vtion suit — Execution-proceedings — Mesne 
profits — Order allowing mesne profits to pre- 
emptor. — When a decree for possession of 
laud is passed in a suit for pre eruption, a 
question, whether mesne profits should be 
allowed to the plaintiff for the period between 
tbe institution of his suit and the final obtain- 
ing of his decree on appeal, is not included in 
the words “ relating to tbe execution, discharge 
or satisfaction of the degree ” as used in s. 47 
of the Civ. Pro Code, 1909. The case does not 
come under s. 144 of the Code, as there is 
really no question on restitution. It is really a 
claim to compensation or damages for wrongful 
exclusion from possession of tbe land. The 
question could be carried only by a separate 
suit. When an order was passed in favour of 
the paintiff by the District Judge iu execution 
proceedings, held that the order was a decree 
within the meaning of e. 2 of the Code and was 
therefore appealable. Since it was illegal, it 
must be set aside. CHAUDHRI HOA Ram v. 
Rama Paliya, 44 P.L.R. 1910. 

(77) — Ss 2.47. O. X XI, r. 16 f = Civ. Pro, 
Code, 1882, ss. 2, 244, cl. (c), 232 Execu- 
tion of decree— Assignees of decree Estopptl— 
Jurisdiction . — W hen the plaintiffs, the assig- 
nees of a deoree, appealed from the order of the 
Subordinate Judge dismissing their application 
under s. 232, Civ. Pro. Code, for execution of 
tbe deoree, the defendant, who was theD judg- 
ment-debtor, contended that the order was not 
a decree within the meaning of ss. 2 and 244, 
cl. (c), Civ. Pro. Code, and was, therefore, 
nob appealable. The District Judge acoepted 
the contention and dismissed the appeal. The 
plaintiffs took up the position which the 
defendant assigned to them, and brought a 
suit for the determination of the question a9 to 
whether they were the assignees of tbe deoree 
and entitled to execute it. The defendant 
contended that the order was a deoree within 
the meaning of ss. 2 and 244, cl. (c;, and the 
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3iv. Pro. Cade (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

question in dispute could not be decided by a 
separate suit under the provisions of s. 244 
Held, on the principle that a party in a litiga 
tinn cannot be allowed to take up inconsistent 
position', that the defendant could not 
be allowed to take up the position that 
?, 2 44 barred the suit. The oiroumstance 
that the objection taken by the defendant 
ra'sed a question as to t he jurisdiction of tho 
Court dia not prevent the application of the 
principle. When the queatiou as to the juris* 
diction of the Court is not raised, or cannot be 
allowed to be raised, the Court is not bound to 
consider, s uo mo to, whether it has jurisdiction. 

Mohammad Medhi ali Khan v. sharfun- 
NISA, 3 O.c. 32. [H., 4 O.C. 408.] 

178) — *9$. 2, 47 0. XXr, r. 29 — See APPEAL 

—Decrees and execution of decrees, 

13 C. (1). 

(79) — S?. 2, 47. 0. XXT, r. 66 (2) (<>)— Sale- 
proclamation — Under-statomeot in valuation of 
property sold — Appeal — Order, when deoree — 

See Appeal— General, 14 O.L.J, 35. 

(80) — Ss. 2, 47. 0. XXI. r. 69 —See DECREE 
—General, a.W.N. 1888, 71. 

(81) — .Ss 2, 47, 0. A ’Ll, r, 5 ( = ss. 244 and 

545, Civ . Pro. Code, 1882) — Order of appellate 
Court refusing s lay of execution of decree under 
appeal — No apical lies from suck order — Exer- 
cise of discretion, interference with — Decree. — An 
order of an appellar.e Court refusing to stay 
execution of the deoree under appeal is not a 
deoree within the meaning of s. 2 of the Code. 
Nor is it an order under s. 244, since tho appel- 
late Court is not the Court executing the deoroo 
under appeal. No appeal, therefore, lies from 
such order. (12 8. 279. Doubled). Held, further, 
that Conns of appoal should not lightly inter- 
fere with a discretion deliberately oxeroised by 
a lower Court. RAMACHANDRA v. BALMU- 
KUND, 29 B. 71. (26 A. 238. P.C., Appl ,) 

(82) — 8a. 2,51,109, 0, XXVI, r. 13. 0. XLIII, 
r. 1 — See APPEAL — DECREES AND EXECU- 
TION of Decrees, 19 C 463. 

(83) — Ss. 2, 60— See ATTACHMENT —SUB- 
JECTS OF ATTACHMENT, 25 M. 402, 143 P L. 
R. 1902. 


(84) — Ss. 2 and 80 ( = ss,2 and 424, Civ, Pro. 
Code . 1882) — Official Assignee — Public officer — 
Notice. - The Otlioial Assignor* oi the Insolvent 
Court is a public offioor as defined in s. 2 of the 
Civ. Pro. Code ; consequently, a suit, re- 
garding acts done by him in the capacity of 
Offioial Assignee, cannot bo filed against him 
without giving him the notice prescribed by 
a. 424 of the Codp. JOOSUB Haji v. N.\V. 

KEMP, 4 Bom. L.R, 929 = 26 B. 809. 

(85) — Ss. 2, 80 — See COLLECTOR, 3 A. 20 
F.B. 


(86)— Ss. 2, 90 (=>Civ. Pro. Code, 1882 ss. 2. 
540)— Order determining period for which mesne 
profits are recoverable — Decree— Appeal,— An 


Civ. Pro. Code (Acts Y of 1908, XIV of 1^82, 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 

• 

j order made in the course of execution-proceed- 
ings determining the period lor whioh mesue 
| profits aro reoovorable, is a decree within the 
| meaning of s 2 of the Civ. Pro. Code, and is 
appealable both under general principle? and 
under s. 540, Civ. Pro. Code. RaJA BHUP 

Indar Bahadur Singh v. bi.jai Bahadur 
Singh 5 C W.N. 32 = 27 I. A. 209 = 23 A. 162. 

P C =2 Bom. L.R. 978. 

(87) — Ss 2, 96, 104, O. XLIlT, r. 1 • = ss. 2 % 

1 540 538, Civ Pro. Code, 1882)— Decree- 

Order — Order adjudicating rights of defendants 
in an interpleaacr suit — Apical. — The adjudi- 
| cation upou tho claims of the defendants in an 

interpleader suit is a deoree, and stands on the 

same footing us an adjudication of any older 
claims, and is appealaole under the provision 
) of s. 540. The direction as to interpleading is 
an order and appealable under s. 588 only. 

; Maharaj Singh v. ohhittar Mal, 4 A.L.J. 
683 = A W. N. 1907, 270 = 30 A. 22. 

| 

(88) — SvS. 2, .%' ( = o/i a. 540., 105 ( = old 
s, 591,115 ( = old P, 622) O, IX, r. 8 ( = oW 

I *, 102) - Order under — Apceala ditji—Olis. 622 
= b. 115, Civ. Pro. Code, 1908 — Meaning of 
I “case” — An order under this section, being tt 
decree within the meaning cf s. 2, is appeal- 
able under s. 540 The word “case”, as used 
in s. 622, does not necessarily mean the whole 
case, out may mean a particular branch of a 
case for wbioh an independent remedy, or a 
| different procedure, is provided in the Code, 
and may include an interlocutory order not 
falling under (old s. 59 Ij = s. 105. An uppell- 
late Court, that does not aocopt an appeal 
i against a dismissal for default, when the 
default was accounted for alleging that the 
; default had uot been explained commits a 
material irregularity. PANDIT Ram KANT v. 

Pandit Hajdkv, 80 P.R. i897. [«. 122 P. 

R. 1907 =51 P.VV.R. 1907, 77 P.R. i009, 6 P. 

| R. 1910. 83 P.R. 1902; Observed in 12 O.C, 
405; F„ 77 P.R. 1909.] 

(89) — S?. 2, 96, O. XXI, r. 71 — See APPEAL 
Orders, 13 a. 569= 11 a.vv.n. 156. 

(90) Ss. 3, 96, O. XLI, r. 17 — Sie APPEAL 

I -ex-parte Cases, 3 a. 8S2. 

(91) - 8a. 2, 100, O XLI, r. 17 — Sec APPEAL 

— Decrees and Execution of Decrees, 

23 G. 827. 

; (92)— Ss. 2, 100, 104. 0 . XLIII , r,l , 0. IX % 

' r. 9 , O. XLI. r r . 17 and 19 (=ss. 2 584 , 588 , 
106, 556, 55S, Civ. Pro. Code, 188 2 — Dis- 
tmssal of appeal for aef »ult ot appearance — 
Judge's discretion to tcsti re appro l — Order dis- 
missing appeal for default whether a de;rte.— 
An order w a i made before tho recess adjourning 
| an appeal v.o the 22nd Juno to fix the dale of 
hearing. On the 22ud June tho appeal was 
posted to the 1st July on which date it was 
called for hearing and, appellant not being 
| present either in person or by pleader, was 
dismissed lor default. Held , the Judge did 
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Civ. Pro. Code (Acti Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— • continued. 

not exercise his discretion wrongly in declining 
to hold that the appellant was prevented by 
any sufficient cause frun attending wbeu his 
appeal was called on. A decision, dismissing a 
suit under s. 102 for default of appearance of the 
plaintiff or disurssiog an appeal under e. 556 
of the Code for default of appearance by the 
appellant, is not a decree within the meaning 
of s. 2 of the Code, inasmuch as there is no 
‘formal’ expression of an adjudication upon any 
right claimed or defence set up. DAKSHINA- 

Mukthy Pillai v. The Municipal Coun- 
cil of Trichinopoly by its Chairman, 3 

M.L.T. 338 = 31 M, 157. (22 M. 221, 2 M. 75, 
8 A. 354, 30 C. 660, 16 B. 23, 9 A. 127, D.) 

(93) — Ss, 2. 101, 0. IX, r. 8, 0. XLTll , r. 1 
( — Civ . Pro. Code, 1882. ss. 2, 102, 088) — l)is • 
missal lor default — Maintainability of appeal. 
— An order dismissing a suit uuder s. 102 of 
the Civ. Pro. Code, is as much a decree as au 
order uuccr auy other section decidiug a suit, 
and an appeal therefore lies from such an order. 

Gosto Behary Sardar v. Hari Mohan 
ADAK, 8 C.W.N. 313. (A.W.N. 1883, 171, 9 

A. 427 and 30 C. 660, P.B., P). [R., 121 P.R. 
1907. F.B. =51 P.W.R. 1907.] 

(94) — Ss. 2. 101, O . IX, r. 10. 0. XLIII , 

r, 1 ( = ss. 2, 108, 088, Civ. Pro. Code , 1882) — 
Applicability rj s. 108 to execution-p) oceedings— 
‘Ex parie decree, 'meaning of — Appeal from order 
rejecting at plication to set aside ex p-*rte decree 

— Inherent power of Court to set aside its own 
order , modi ex parte. — S. 108 of the Code of 
Civil Procedure applies to execution-prooeed- 
iDgs. When, therefore, an order was passed 
ex parte iu the execution-proceedings, directing 
the payment of a certain sum of money by the 
judgment-debtors to the decree-holder in satis- 
faction of the decree, the order was one under 

s. 244, Oiv. Pro. Code, and was a ‘ decree ’ 
within the meaning of s. 2 of the Code, and if 
it was passed without service of any notice 
under s. 248, Civ. Pro. Code, upon one of the 
judgment-debtors, he may apply under s. 108, 
Civ. Pro Code, to have the ix parte order set 
aside. An appeal would lie, under ?. 588, cl. (9). 
Civ. Pro. Code, from an order, dimissing 
an application under s. 108 of the Code on the 
ground that s. 108 of the Code (lid not apply 
to execution-proceedings, if the application 
could be entertained under that section. The 
Court has an inherent power to prevent an 
abuse of its processes and is competent to revise 
an order made id the absenoe of the opposite 
party and without service of notice upon him, 
which the law directs should be served. KRI- 
SHNA Chandra Pal v. Protab Chandra 
Pal, 8 C L J. 276. 

(95) — Ss. 2, 104, O. XXI, r. 90, O XLIII, r. 1, 
( — Civ Pro. Cede, 1882 , ss. 2. 318,088)— Applica- 
tion by auction-purchaser to be put into possession 

— Order allowing application — Appeal. — When 
an application is made by the auotion-purobaser 


Civ. Pro. Code (Acts Y of 1908, XIV of 1582; 
X of 1877. XXIII cf 1861 and VIII of 
i 1859) — continued. 

under e. 318, Civ. Pro. Code to be put into posses- 
sion of the property sold, and the Court makes 
, an order allowing the application, there is no 
appeal from t-h« order. NARAIN SINGH v, 

Pargash, AWN. 1886, 45. [F., 6 A.L.J. 71, 
FB. = 5 M.L.T. 185 = 31 A. 82=llnd. Cas. 
416]. 


(961 — Ss. 2. 104. O XXII, rr. 10. 3 '/), 
O. XLIII . ». l, fs 2 372.360 1 = 088, C\r Pro. 
i Code. 1882 i — Application to to brought on to 
record of appeal as assignee of deceased appellant 
— Rejection of application— Appeal from order 
of rejection not maintainable — Applicability 
of . — An order disallcieing the application of a 
person claiming under s. 372 to be brought on 
record as bemg the assignee of the deceased sole 
appellant, is not. a deoree within the meaning of 
s. 2, Civ. Pro. Code, nor does an appeal lie from 
such order under s. 55S (21) of the Code. (14 C. 
W.N. 403, F.; 22 A. 380, Overruled ; 19 A. 142, 
D. [R., 172 P.L.R. 3903 = 57 P.R. 1903.] 
Such application as is mentioned in para (1), 
supra, cannot be treated as an applica- 
tion under s. 365 of the Code, because the 
section is applicable only in the case of legal 
representatives and not in the case of mere as- 
signees. Jamna Bibi v. Sheikh Jhaw, 24 A, 
532. F.B. = A.W.N. 1902, 112. 


I (97) — Ss. 2, 104, O. XXII, r. 10 (2;,0. XLIII, 
i r. T ( = s.s. 2, 372, 588 , Civ. Pro. Code, 1882)— 
Order allowing objection under s. 372— Appeal 
— Order or decree,— S. 588, ol. 21. provides that 
i an appeal shall lie from an order disallowing 
• an objection under s. 372; but as the seotioc does 
not allow an appeal from any order except 
i tho9e specially set out in s. 588, it follows that 
no appeal lies under s. 568 from an order 
a line in g au objection under s. 372 of the Code. 

. N.P. Cf. the new Code which allows an appeal 
in the latter oase also). (22 A. 380, 19 A. 142 ; 
D.; 4 C.W.N. 403, R.) An order allowing 
an objection under s. 372 is not a decree 
within the meaning of s. 2 of the Code. 

; TEJ SINGH v. CHABELI RAM, 24 A. 342 = 
A.W.N. 1902, 84. 

(98)— 8s. 2, 104, O. XXIII, r. 3, O. XLIII, 
r. 1— See APPEAL— DECREES AND EXECU- 
TION of Decrees, 18 c. 322. 

(99j— Ss. 2, 104, O. XXXV, r. 5 and O, 

, XLIII, r. l— See Lease— General. 4 Ind, 
i Cas. 319 = 7 M.L.T. 49. 


(100) Ss. 2 , 104, O. XLIII , r. 4 ( = ss. 2,588 
Civ. Pro. Cede, Act XIV of 1882)— S. 84, Bengal 
lenancy Act (1 III of 1885), nature of order 
I made under . — Reading the whole of s. 2, Civ. 
Pro. Code, it is clear that a decree can only be 
in a suit. An order made by a Civil Court, 
under s. 84 of the Bengal Tenancy Act, authoris- 
j iDg a zemindar to acquire a certain portion of 
the raiyt’s holding and finding the price at 
which he is to acquire it, is not a decree within 
| the meaniug of s. 2, Civ. Pro. Code, and iB 
not appealable, for no appeal is given by s, 588 
of the Code or by any provision of the 
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Civ. Pro. Code -Actg Y of 1908. XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

Bengal Tenancy Act. PEARI MOHUN MUKER- 

Jee v. Baroda Churn Chuckerbutty, 11 
C. 483. (18 C. 271, F.) 

(101)— Ss. 2, 107 (2), O. XXII. rr. 11. 115— 

Sep. appeal— Decrees and Execution of 

DECREES, 7 A. 42 = A. W.N. 1881, 223. 


(1021— Ss. 2, 10!), sch. I. 0. 45— Practice— 
Appeal to the King in Council — Order of remand 
— Cardinal point — Order , final and interlocu- 
tory. An order of remaud, whioh determines 
only a part of be case and leaves other matters 
still to the determined is not a 'final order’ 
within the meaning of s. 109, Civ Pro. Code. 
Final ADd interlooutory orders distinguished. 
Baij Nath Dassv. SohanBibi. 6A.L.J, 786 
= 6 M.LT. 94 = 31 A. 645 = 3 Ind. Cas, 967. 
(17 A. 112, 72.) 

(103) — Ss. 2 , 116 — Decree or order — Prelimi- 
nary issue whether a party is an agricu'/urist 
— Decision on that issue — Preliminary decree — 
Dchkhan Agriculturists Relief Act (XVII of 
1879), s. 23—Revistonal application to Ihe 
District Judge— -Hign Court Revision.— Tho 
plaintiffs, alleging that they were agriculturists, 
filed a redemption suit. The Subordinate 
Judge raised a preliminary issue whether the 
plaintiffs were agriculturists, and found it in 
the plaintiffs’ favour. The defendant applied 
to the District Judge in revision under s. 63 of 
the Dekkhan Agriculturists’ Relief Act, 1879 ; 
but he, being of opiniou that the decisiou on 
the preliminary issue was not a dcoree, declined 
to oonsider the correctness of the deoision of 
the Subordinate Judgo. The defendant Dcxt 
applied to tbe High Court under s. 115 of the 
Civ. Pro. Code, on the ground that the District 
Judge had declined to exercise the jurisdiction 
vested in him by law under s. 53 of the Dekkhan 
Agriculturists’ Relief Act : Held, (1) that the 
formally expressed decision upou the poiDt 
would be a preliminary deoree within the 
meaning of s. 2 of the Civ. Pro. Code. 1908, 
being an adjudication which, so far as regards 

the Court expressing it, conclusively determiued 1 

the rights of tho parlies with regard to the 
manner in whioh aooounts betweon them should 1 
be taken, notwithstanding tho written contraot i 
that they had onte-ed into before pr.it. that, 1 
therefore the District Judge should not have ! 
declined jurisdiction in the oaso KRISHNA II 
v. MARUTI. 12 Bora. L.R. 762. ! 

(103-al Ss. 2 (2), 16-Dc rce-Order hold- 
ing portion of c'aim not sus ainabh and direct- 1 

a t m °A n : U !\ Cnt ~ At peal — Revision— Specific 
Relief Ad [I of 1877 ss. 42 , 61 - Declaration 
-Property meaning of-Birt , right to - 1 
Speg suoceHPionis’— Injunction when can he i 
Claimed— Birt , nature o/ -Plaintiffs. HS iho ‘ 
heirs of a deceased parohit. sued for possession ! 

of his unmoveablo property and for a declara- 

tion that as euoh hoirs they wore entitled to 
realize hirt offerings from the deceased’s jujmans 
On defendant’s objeotion, the first Court held 
that plaintiffs oould not aek for a declaration 


| Ciy. Pro. Oode (Acti Y of 1908, XIV of 1812 

X of 1877, XXIII of 1861 and VIII of 

1859)— continued, 

in regard to l ights of hirt which might exist 
hereafter but did Dot exist at the moment 
The Court further held that plaiutiffs should 
i a9 fc tor an injunction and it direoted the plain- 
i tiffs to oomply with this order within a certain 
period. Held, that, as the order merely returned 
1 the plaint for amendment within a specific 
! Period it was rot a deoree, preliminary or 
otherwise, within the meaning of s. 2 (2) of 
the Civ. Pro. Oode, and was consequently not 
I appealable, nor was it open to revision. The 
so called right on tho pact of a parohit to 6iri 
' or priestly offerings is, in law, uo right at all 
and dees not am^um to property for the pur- 
poses of s. 42 of tbe Specifio Relief Act. It i g 
at most a mere spes suc,ssionis or contingent 
right which is admittedly dependent for its 
existence upon the pleasure of the jujmans and 
which, therefore, may never have any existence. 
H cannot as such form the basis of a declaratory 
deoree. In the absence of an agreement with 
plaintiffs that defendants would not visit the 
jujmans, plaintiff- 5 oa n not claim an iujunotion 
restraining defendants from visiting tho juj‘ 
mans. Before an injunction can be granted, the 
plaintiff’s case must disolose a hreaob, whether 
actual or threatened, by ibe defend of some 
present legal right vested in the plaintiffs. Not 
having any legal right to / id vested in plain- 
tiffs, they could not claim an iDjunotion to 
restrain a threatened breaoh of that right 
Gur Das V. Bhag, 216 P L.R. 191! 

(104) Ss. 2, 119, O. HI, rr. 1. 4— See LEGAL 

Practitioners— advocate, 9 a. 617 F B 

= A. W.N. 1887. 153. 

(104 a) S. 2—0.1 , r S —Praci 'u e—O. XXII 
— Representative suit — Death of plaintiff 
— Memtcr of the class entitled io continue— 
Dcgal representative. — S, a voter in a Deva- 
Bianam oirole. instituted a suit with sanotion 
under O.I, r. 8, for a declaration that the elec- 
tion of a member of a Devastanam Committee 
was void, and for an injuuotiou to restrain him 
from exercising tho office of such member. Ho 
died ponding the suit, and R, another voter 
was brought on record as the legal representa- 
tive of 8. and the suit was revived at R’s 
instance. Held that R. though not a legal 
representative within th« definition of that 
term ins. 2 of Act V of 1908, cculd be allowed 
to continue tho suit. Mere misdescription as 
hgal represeuUtivo would not in itself justify 
the sotting aside of the order of revival. 
O. 1., r. 8 applies not only to oase 9 whore 
conourrent interests are concerned, but also 
where they aro similar though distinct, and- 
the sanction granted to a voter whose in- 
terest is personal to himself is not therefore 
bad. A plaintiff wbo has obtained sanction 
under O. I. r. 8, has, so far as continuing or not 

an entire 

IZhtL 7 0 * 0110 "-. ln lhis sense ’ h ° i8 

doubtedly domtnus hits and not a trustee of 

L h l? 0tI0n ; ** d ° e8 not follow that other 
members of the olaas have no interest in the 
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Civ. Pro. Oode (Acta Y of 1908, XIV o( 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Civ . Pro. Code (Acts V of 1906. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


suit, and such interest as they h-*ve still pub- j 
sists after the death of the plaintiff so as to i 
enable them to pursue the aotion. The 
Legislature has imposed no limit of time within 
whioh applications must be made by persons 
interested in such suit to be made parties, and 
if any member of the class is competent by a 
future application to come in as a plaintiff or 
defendant in order to safeguard his interest or 
to get rid of the effects of improper conduct of 
the suit by tbe plaiutiff, it stands to reason that 
he should be allowed to do so in a oase where 
the plaintiff is dead and his legal representative 
is not oomoetont to maintain the suit. 
SlVAGURUNATHA CHETTIAR v. RAM ASWaMY 
IYENGAR, (1912) i M.W.N. 105 <23 M. 28. 

Appr). ! 

(105) — S. 2, O. VI, r. 17, O. VII, r. 11, (J, V. ' 
r. 13, 0. XLI, r. 3 , s 107 2), O. X VII, r. 11 

( = ss. 2, 33, 31 313 , 3 82 . Civ. Pro. Code, j 
1882 ) — Order rejecting memorandum of appcil 
— Stomp Duty - Decree — Aip al . — The terms 
of s. 582 of me Civ. Pro. Code, 1882, read in 
conjunction with ss. 53 and 51 aod with 
the definition of “decree" in s. 2 emDower a 
Court to reject a memorandum of appeal, ; 
not only for nou-oomplianoe with the provi- l 
sions of p. 543, but iuadvertecce to the direo- j 
tions contained in ss. 53 and 54 in so far I 
as they are apnlioable. An appeal lies from • 
an order rt-jeotmg a memorandum of appeal, 
tho order bung an adjudication which d is- ! 
poses of the appeal fioallv. ZAINULABDIN v. | 
ALTAP HUSAIN, A.W.N. 1883, 323, 

(106) — S 2 O. IX, r. 3 (=ss. 2 and 102, Civ. 1 
Pro. Cadi, 1882 • - Order d snuss ng a su'd f r ' 
default — WJuther dec ee — Provincial Small 
Cause* Court Act , s. 17 — Held by a majority ' 
of Full Bmoh (Birks, J., dissenting) that an 
order dismissing a suit under s. 102 of the Code 
does not involve the making of a deoree within j 
the meaning of s. 2 of the Code. Held also 

( Birks , J,. dissenting) that, even if the contrarv 
view prevails, a deoree passed on an order of 
dismissal for default, under s. 102 of the Code, 
is uot a decree passed ex parle aud. therefore, 
the proviso to sub-s. 1 of s. 17 of the Provin- 
cial Small Ciu-e Courts Aot does not apply to 
it. MANECK BAI v. P.L.8.A. MOOTBIAH j 
CHETTI. 4 L B R. 17 F B. 

(107) — S. 2. O. XI, r. 21 ( = Civ. Pro. Code , 
1882, ss 136,2)— Order dismi sing suit, if a de- 
cree — Appeal — Practice — Ptoceaurc . — Ao order 
dismissing a suit under s. 136, Civ. Pro. Code. 1 
is a deoree under tho definition contained in s. 2 . 
of the Code and as such i9 appealable. MAHA- 
RAJAHDHIRA J MAHARANA 9HRI MANSINGI v. 
MEHATa HARIHARRAM NARHARRAM, 19 B. 

307. [F., 6 C.L J. 371 ; R . 4 L B.R. 17, 121 

P.R 1907 = 51 P.W.R. 1907.] 

( 10 8) -8. 2, O. XXT, r. 6 —See APPEAL — 

Decrees and execution of decrees, 12 
C. 610. 


(109.) — S- 2, O. XXI, rr. 10, 21, s. 48-See 
ARREST, 7 B. 301. 

(110) — S. 2. O. XVI. r. P, { = ss. 2 and 232, 

Civ. Pro. Code. l382\— Application. for execu- 
tion by assignee from. deem hoi ter — Count's 
sanction unnecessary Indore transfer of decree- 
— “ Decree-holder ” is defined in s. 2 as includ- 
ing a person, to whom a decree has been trans- 
ferred, and e. 232 itself appears to recognise 
that the decree has been transferred, before the 
transferee applies to execute it. There is noth- 
ing iu s. 232 to make transfers o f decrees 
conditional upon obtaining the sanction of the 
Court. It is the assignment in writing, whioh 
effects tne transfer. aBBOY NAIDU v. MUTHU- 
KRISHNA Naidu. 2 M.L.T. 93. (16 A. 483,’ 

R., 2 HI. 216, Expl.) 

(111) — S. 2 () XXI, r. lb !=.s*. 2 an l 232, 

Cm. Pro. Cod*, 18^2 ) — A pplicnion by trans- 
feree of decree-holicr —Limi'aiim Act, art. 179. 
— An application ov the transferee of a deoree 
for execution, under s. 232 of tho Code, is an 
application by a decree-holder, and i°, there- 
fore, in accordance with law. SUBBAYA 
CHETTY v. KANGASW.vMY Chetty, 2MLT 
339. (14 M.L.3. 393, V., 20 C. 388, D . j 

(112) - S- 2, O. X XII. r. 3 1 1) — Suit by 

Hindu w dow — Death of plaintiff —Legal repre- 
sentative- Rev i rsn net . — Where a Hindu widow 
died alter the institution of a suit to reoover 
property belonging to her deceased husband, 
tho reversionary heirs ot her husband, being her 
legal representatives, should be brought upon 
the reoord. RlKFIAl RA 1 v. SnEOPUJAN SINGH, 
7 Ind. Cae. 97=7 A.L.J.960, '9 M.I.a. 543, 

2 W.R. P.C., 31, z 3 O. 636, 20 A. 341, F.) 

(113) - S. 2. O. 22, r. 3 (2\ 0 43. r. 1— 

See appeal —Decrees and execution 

OP DECREES, 3 A. S44. 

(U4>— S. 2,0 XX HI, r. 1. O. XLI, r. 19- 

See appea l — Decrees and execution of 

DECREES, 27 C. 362 = 4 C.W.N. 41. 

<115) — S. 2. O, XXVI, rr. 13. 14— See Ap- 
peal — Decrees and execution qp 

DECREES. 12 0. 273. 

(116) S- 2, O. \LJ, r. 3 ( — ss. 2 and 543, 
Civ. Pro Cole, 1852* — Order refusing (o stay 

execution of a d uce under apueal - Decree 

Appeal . — *n ordec by District Judge refusing 
to make an order for stay of execution of a 
decree under appeal, is a decree, and is there- 
fore appealable. PAMANDAS OlANCHAND v. 
VARIALDAS DHANOOMAL, 2 Sind. L.R. 24. 
U9 B. 72, D\ss . ; 25 B. 243, R.) 

(117) — 8. 2, O. XLI, r. 10 — Sec APPEAL — 

Decrees and execution of decrees, 5 

A. 3b0 = a A.W.W. 60. 

(118) — S. 2, O. XLI, r. 17— See APPEAL— 
EX PARTE CASES, 23 C. 115. 

(119) -S. 2, 0. XLI. rr. 17, 9. ( = Ciu. .Pro 
Code, 1882 , ss. 2, 556,558) — Order under s, 56 
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Civ. Pro Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXTII cf 1861 a D d VIII of 
1 ^59) — continued. 

Civ. Pro. ( ode, dismissing an appeal fee df fault 
not a decree under s. 2, — Where a ppecial pro- 
cedure ip provided the propor courBe is to follow 
that F-pecial procedure. Ad order UDder s. 556 
is not, a decree within the meaning of s. 2. It 
does? not adjudicate upon a right claimed or 
defence set. up, and ip not specially declared in 
s. 2 to he a decree. FATEN SHAH v. AKl'.AR 
SHAH. U B.R. 1897- 1901. Y- 1. II, 206. (14 

A. 361, 35 A. 359. 23 C. 115, F - , 16 B.23, Diss). 

(120) S. 2. O. XLT, r. 23 — Order of remand 
under p 562. Civ. Pro. Code, order of appel 
late Court setting aside is a decree — Limitation 
Act. sch. II, art . 179 -See EXECUTION OF DE- 
CREE— GENERAL, 5 O.O. 301. 

(121) — S. 2, (). XLT, r. 22, ss. lit, 101 (1), 
O, XLT II, r I | = ss, 2. 202, 223, and .3*8. Cxr. 
Pro. Code, 1882) — Bofi/ntion— J )ec. ee ex parte, 
property (alcm in execution of— Decree set aside 
and ease remanded in appeal, effect at Court , 
remanding a case, purer r/.— When a decree is 
set aside on appeal and the oaso is remanded 
under s. 562, the appellant is entitled to resti 
tution of the property taken possession of, in 
execution of tho deoree so set. aside, although 
an appeal has been preferred agam6t the order 
of remand. Every Court, which sets asido an 
order or deoree, has inherent power to order 
restitution of anything taken in execution of 
the decree n r order 9et. asido. SARODA PROSAD 
OHATTERJEE v. 8 au PAMINI Debya, 3 C L.J. 
181. (14 C. 484, 21 c. 939, F.) 

(1221—8. 9. O. XLI, r. 28 — See JUDGMENT 
—General, 23 W.R. 77. 

(1231—8. 2. sch. II, rr. 14, 10. 17, 19— See 

Arbitration — Miscellaneous. 3 a. 286. 

(124) — S 2. sch. IT, r. 17 l = .s.s. 2, 223. Cir. 
Pro . Code , 1882 — Ag> ee merit to trier to arbitra- 
tion — Order of reference— Decree— A) peal — 
Where a Court, acting under s. 523 of Civ. Pro. 
Code, causes an agreaneut to refer to arbitra- 
tion to he filed and makes an order of reference, 
the order is a deorep, within the meaning of 
that expression as defined in s. 2 of tho (’ode, 
and is, therefore, appealable. NARPAT Rai v 

Devi Das. 126 P R 1907 = 88 P.W R. 1907 = 
60 P L R 1908. (84 P.R. 1907. F.B., 25 P.R. 
1902. P.C., 27 M. 255,29 M. 303, 33 M. 757, 
F.\ 26 A. 205, 28 A. 21. Not A/nr.) 

(125) — S. 2, sob. II. r. 17 — See APPEAL— 

Decrees and execution of decrees 

5 A. 333, F.B. =3 A.W N. 50. 

(126) — S. 2, soh. IT, rr. 20, 21. g. 96— See 

Appeal— Arbitration, 3 A. 427. 

(127 1 8. 2, peh, II, r. 21, s. 96 — See Appe AL 

—ARBITRATION, 18 M. 423, F. B. 

(128)— Ss. 3 f 12 ) 17, 0. XX. r. 12, O. XXI 
r. 12 ( = ss 212, 214 312, Civ. Pro. Code , 1882) 
— Mesne profih. aider ascertaining— Necessity 

for formal decree.— Where an order under 
n. 244 is passed, it is not necessary to draw up a 
deoroo. Similarly, no deoree need be drawn 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 aDd VIII of 
1859)— continued. 

up in respect of an order, passed under s. 312 
dismissing an application to set aside a sale! 
But where, in pursuance of a deoree for posses- 
sion directing, under s. 212, an enquiry into 
the amount ot meuie profits, the amount of the 
mesue profits ia ascertained, a formal decree, 
embodying the amount thus ascertained, should 
be drawn up. GOPAL CHANDRA CHAKRA- 
VARTI v. PREONATH DUTT, 32 C. 175. (6 0. 

W.N, 283, />.) 

(129*-, S. ? (12), O. XX, r, 12 ( = ss. 2, 211 , 
Ci/-. Pro. Code ■ 1663) Decree"— Future 

mesne /irofits. — An order of dismissal of an 
appeal lor default amounts to a deoree within 
the meaning of s. 2, Civ. Pro. Code ( Prinsep, 
J., contra). Where an appeal is dismissed for 
default, and the lower Court’s judgment awards 
future mesne profits, the three years’ period 
should be computed from the date of the appel- 
late deoree dismissing the appeal for default. 
Per Pnnsep, J.). RaDHA NATH SINGH v. 
OHANDI CHARAN BlNGH, 30 C. 660 F B =7 C. 
W N. 488. (23 C. 115, 827, 16 B. 823, F.) 

[I'\, 10 Bom. L R. 160 Note. 8 C.W.N. 313, 
16 O.P.L.R. 151,34 0. 403, F.B. = 5 C.L.J. 
247 = 11 C.W.N. 329 = 2 M.L.T 123 ; D , 17 C. 
PL.R. 1,121 P.R. 1907 = 51 P.W.U. 1907, 
F.B ; I)iss.. 4 L.B.R. 17, 31 M. ;i57 = 3M.L.T. 
336.] 

( 130' — S. 2 ( 12 ), O. XX, r, 12 ( = Civ- Pro. 
Code, 1882, s. 244 ) — Mode of assessing mtsnc 

profits- Striking average between statements of 
both parties not proper method. — It ia not to be 
understood from the definition of “mesne 
profits’’ in s. 211 of the Code that the object 
of a Court’s inquiry in order to the assessment 
of mesne profits should ordinarily be to asoer- 
tion the maximum amount of profits derivable 
from the land. If this were so, tho words 
"actually received" would bo altogether un- 
necessary. It, is only where actual receipts 
are denied or are alleged to have fallen short 
of the amount which might, with ordinary 
diligence, have been received that there is any 
occasion to imagine how much might have 
been received. Tho procedure of simply strik- 
ing an average between the extreme statements 
on both sides is not a legitimate method of 
assessing damages. RAMCHANDRA BHAGWANT 
v. ZlBLYA, 7 C P.L.R. 59. 

(131) S. 2(12), O. XX, r. 12 (-Cir. Pro. 
Code, 1SSS, s. 21 P — Mesne profits aw ar dalle 
after institution of suit.— Under s. 211, Civ. 
Pro. Code, mesne profits can be granted from 
the date of tho institution of the suit ouly up 
to three years from tho date of the deoree, 
although the party dispossessed may recover 
possession in execution beyond the said period. 
The words “ whichever crci.t first occurs ” 
should be oonstrued striotly. TRAILOKYA 

Nath RoyChaudhuri v. JogrndrA Nath 

Roy, 38 C. 101. (23 A. 152 = 27 I.A. 209. 24 B. 
149. F.) 
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CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — Continued. 

(132)— S. 2 {12). 0. XX , r. 12 ( = s. 211, 
Civ . Pro. Code, 1882) — Mesne profits — Khamar 
land — Interest- — In determining the amount of 
mesne profits payable iu respect of Khamar 
land, 5 per oent,, on the value of the aotual 
produoe was held to be a sufficient allowanoe 
to meet the costs of supervision and any other 
inoideutal ohargos, for whiob a proprietor, who 
is not an ordinary cultivator of his Khamar 
land, may be liable, Principle upon which 
mesne profits of Khamar land should be asses- 
sed discussed. Interest a6 forming a part of 
the mesne profits or damages cannot be allowed 
for any period subsequent to that limited by 
s. 211, Civ. Pro. Code. Interest at 6 per cent, 
and not 12 per oent., was allowed on mesne 1 
profits 3 fter possession was delivered. IJATULLA 1 
BHUYAN V. CHANDRA MOHAN BANERTEE, 12 

C.W.N. 283 - 7 C.L.J, 197. [/?., 12 u. W.N. j 

650.] 

(133) — 5. 2 (12), 0, XX, r. 12 ( = s 211, Civ. 
Pro. Code, 1882)— Mesne profits— Interest .— In 
the ascertainment of mesne profits due to a 
decree-holder, he is entitled to receive interest 
year by year, on the amount found to be due, 
and not only on the amount aotually ascertain- 
ed and embodied in the decree. Radhraman 
MUNSHI v. 8URNOMOYI DE13I, 30 C. 306 = 7 C. 
W.N. 437. (8 C. 332, D.) 

(134) — S. 2 (12), O XX, r. 12 ( = s. 211, Civ. 
Pro. Code , 1882)— Suit for mesne profits— 
Defendant excluded from possession for a cer- 
tain period. — In the case of every wroDg, the 
liability of the defendant is limited to damages 
for the wrong, which ho himself has done. If 
a defendant, who is sued for mesns profits, was 
exoluded from possession for a certain period, 
she can scarcely be said to have been in wrong- 
ful or any possession. She cannot be said to 
have actually or even impliedly reoeived the 
profits, Dor oould she, with ordinary or extra- 
ordinary deligenoe, have received them. So 
she will not be liable for the mesne profits 
during that period. ABB \S v/FASSIH- UD-DIN, 

24 C. 413. (11 W.R. 444, F.) [5 C.W.N. 720.] 


(135) — S. 2 (12), O. XX, >•• 12 ( = Cn\ Pro. 
Code, 1882, s. 211)— Proceedings to determine 
mesne profits .— There are numerous sections in 
the Code whiob direct that, for certain relief, an 
application may be made ; but there is nothing 
in the Code compelling a person having the 
conduct of a pending suit to make formal appli- 
oation from time to time, asking the Court to 
proceed to judgment. The form of procedure and 
the manner of dealing with suits is amply provid- 
ed for by the Code. The object of the Legislature 
in enaoting s. 211 appears to have been the pre- 
vention of unnecessary litigation and multipli- 
city of suits. Proceedings in determining the 
amount of mesne profits are not proceedings in 
execution of decree in regard to any fixed sum 
but merely a continuation of the original suit 
carried on in the same way as if a single suit 

C. 11—63 


CiY. Pro. Code (Acts Y of 1908, XIV of 1282, 

X of 1877, XXIII of 1861 and VIII of 

1859) — Continued. 

were brought for mesne profits by itself. 
PURAN CHAND v. ROY RADHA KlSHEN, 19 
C. 132, F.B. [Appr., 22 C. 425 ; R , 21 C. 
550.] 

(133)— S. 2 (12), O XX, r. 12 ( = s. 197, Civ. 
Pro Code, 1859 = s. 212, Civ. Pro. Code , 1882 ) 
— Decree for possession and mesne profits — 
Assessment of mesne profits— Determination of 
amount of mesne profits reserved by decree — 
Realisation — Limitation — When a decree is 
made under s. 197 of Act VIII of 1859, pro- 
ceedings, taken after the original decree for 
possession, for determining the amount of mesne 
profits payable to the plaintiff, are, in effect, 
proceedings in continuance of the original suit, 
and until they are brought to a dose, and the 
amount aotually due has been deolared, no 
decree for a spooifio sum of money can be said 
to exist. (21 W.R. 212,22 W.R. 328, F. ; 24 
, W.R. 339, R.) [F., 14 C. 50. 22 C. 425 ; Appr., 
8 M. 137, 19 C. 132, F.B.] The wording of the 
j above seotion is perfeoily consistent with the 
view that, where the enquiry as to the amount 
of mesne profits is reserved, the deoree for 
possession of land is only a partial deoree in the 
suit and that there is to be a further enquiry 
and a further deoree in respect of mesne profits. 
The words “ for the exeoution of the decree ” 
refer only to the execution of the deoree for the 
land, and cannot refer to execution of what has 
net yet taken the form of a deoree. 8o, where a 
decree for possession of land and mesne profits 
l left the amount of mesne profits to be asoer- 
! tained subsequently, aD application for realis- 
ation of the amount of mesne profits is within 
time, if brought within three years from the 
date of the order determining the amount of 
mesne profits. DlLDAR HOSSEIN v. MUJEED- 
UN-NISSA, 4 C. 629. 

(137)— S. 2 1 12), O. XX, r. 12 ( = s. 211 , Civ. 
Pro. Code, 1882)— Mesne profits, calculation of 
— Allowance of expenses of collection of rent by 
trespasser — In estimating the mesne profits 
whioh the owner of land is entitled to recover 
from a trespasser, the costs of collecting rents 
whioh are ordinarily incurred by the owner 
should be allowed to the trespasser only when 
such trespasser entered on the land in the 
exeroise of a bona fide claim of right. But, 
when the trespass is altogether tortious and 
malicious, in other words, when the trespasser 
has entered or continued on the property with- 
out any bona fide belief that he was entitled to 
do so, where, in defiance of the rights of 
another, he has thrust himself into an estate, 
although he may still claim all necessary pay- 
ments, such as government-revenue or ground- 
rent, it is not imperative on the Court in 
estimating damages to allow the wrong-doer 
even suoh charges as would ordinarily but 
voluntarily be inourred by an owner in posses- 
sion. DUNGAR MAL v. JAJ RAM, 24 A. 376 = 
A. W.N. 1902, 90. (1 A. 518, F.B„ F.; 23 A. 
252, D.\ 27 C. 951 = 27 I.A. 110, P.C., R t ) [D., 
6A.L.J. 327.] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — Continued. 

(188)— 5. (12 1, O. XX, r . 12, = C\v. Pro. 

<K C \ s — Mesne profits— YI gs Judica- 

ta.— Where the defendant in a suit for possession 
was not in wrongful possession, mesne profits 
could not be claimed from him under s, 211, 
Giv. Pro. Codp, .and a subsequent suit for the 
recovery of mesne prof t* is net barred by res 
JU lica f a . S UBB I ER v. RANGA AIYANGAR, 9 

M.L.J. 168. 


(139I--5. 2(12,. O. XX. r . 12 < = s. 21I f Civ. 

Pl °c ,, ' *882) — Execution of decree — “ Mesne 
profits," whether include interest on such neces - 
sar. lif— Decree fir me* ne vrofits against tres- 
passer m possess. .. -0\ ts of collection of rents 
. not to be deduced m calculating amount of 
mesne profits, r i. t>o rerm * mesne profits ’ in 
the Civ. Pro. Code, does not necessarily carry 
with it, as an essential ingredient, interest on 
suoh profits. It may, and ordinarily does, in- 
clude such interest, but s. 211, Civ. Pro. Code, 
leaves the matter in the disoertion of the Court 
whioh determines the original suit. It is for 
that Court to say upon a consideration of the 
faots of the oas« whether any interest shall be 
allowed, and if allowed, at what rate it is to 
be allowed. If that Court in express terms 
refuses to grant interest or if, when suoh inter- 
est is claimed, it passes a deoree, the terms of 
whioh are silent as regards interest, in either 
oase, the Court whioh exeoutes the decree, even 
when the amount of mesne profits is left for 
future inquiry, caunot add to the original 
deoree interest whioh the original Court refused 
to grant. (8 C. 332, 11 I. A. 88, R.) Where a 
trespasser in possession had not entered upon 
the property with a 6ona fide belief that be was 
entitled to do so, he is not entitled to oharge 
the expenses for collecting rent inourred by 
him while in possession of the property, in 
reduotion of the mesne profits awarded agaio3t 
him to the rightful owner. ABDUL Ghafur 
v. RAJA RAM. 22 A. 262 = A W N. 1900 57 
[Reversed on appeal, 28 A. 252 ; R. t 24 A. 376.] 


(140J-S. 2 (12), O. XX, r. 12 ( = Cip. / 

Code, 1832, s. 211 ) Decree for possession u 
future profits— Order bp executing Court a 
period for which mesne profits was payl 
appealability of — Construction of decree affirn 
by orde r in Council.- The decree lot possess 
of the suit land with future profits * obtair 
by the plaintiff from the District Court entit 
him, under s. 211 of the Civ. Pro. Code 
recover mesne profits from the date of instit. 
mg ho suit until delivery of possession 
unt!l the expiration of three years from t 
date of the deoree, the 12th November 
“ whiohever evont should firet happen’ 
deoree was reversed by the High Court 
restorod by an order of the Privy Council 
proceedings m execution of the deoree* 
Court held that, as the judgment of the C 
of final appeal had merely restored the de 
of the Court of first instanoe, the plaintiff 
not entitled to recover mesne profits for r 
than three years from the date of the orig 


: 


Ciy. Pro Code (Acts Y of 1908, XIV of 1883, 

1 MS of 1861 and VI “ - 

deoree, and this order of the Court was held to 
be a final order within the meaning of s. 2 of 
the Civ Pro. Code, so as to be appealable under 
h. 540 of the Code. Also the order of the Privy 
Council being the enforceable deoree in effect, the 
award of mesne profits had to bo construed as 
made with reference to the dato of suoh order 
and not to that of the original deoree. Conse- 
quently, on the oonstruotion of the appellate 
deoree which, aflSrming the deoree of the lower 
Court had adopted its terms and oarried on 

their effect down to a later date, the plaintiff 
was held to be entitled to mesne profits until 
delivery of possession or tW years from the 
nate of the final appellate decree. HHUP INDAR 

! n H A D i£ SI o N p H Ba **adur Singh, 

“ A : r < n 32 ' P.C. =27 I. A. 209 = 5 C.W.N. 52. 

[R.. 35 C. 1017, 29 C 758. 30 C. 660; D. 68 
P.R. 1905 = 59 P.L.R 1905, 31 M. 28 = 17 M 
L.J. 495 = 3 M.L T. 26 ] 

JriVr 8 ' 2 02) ’ °- XX * *• 12 — See BUR. 
ACT II OF 1876, L.B.R. 1872-1892, 451. 

XX ' r 12 — See DECREE 

decree, Construction of , 9 M.L.J. 334. 

(143)— S. 2 (12), O. XX, r. 12 — Sec LIMITA- 
TION— GENERAL, 32 C. 175. 

pJit 4) ~ S ^ 2 ,121 ’ °- xx - r * 't-Scc Mesne 
1899 islr NEBAL ’ 21 A - 425 ‘ F B -“A.W.N. 

^ 12 *’ XX ’ r< 12 ~- Sec Mesne 
profits—mode of assessment, 27 C. 951, 

826 ~~ 26 1 A * 110=14 C W.N. 631, 15 C.W.N. 

U46) 8. 2 (12), O. XX, r. 12-Calculation of 
mesne profits— Deduction of valid expenses 
incurred by judg m0n t.debtor— Sec MESNE 

i routs— Suits for mesne profits and 

ASSESSMENT IN EXECUTION, 6 A. L.J. 827 = 2 
lnd. Cas. 464. 

<147>-S. 2 (13). O. XX, r. 13-See Mesne 

Profits Suit for mesne profits !nd 

9T”c T B s ,N , 4 EXECUTI ° N ' 3 B ° m - L ' R ' 

(148) — B. 3 (13). O. XX. r. li-Scc Res 

judicata— cause of action, 9 m.l.j. 163. 

O XXI r'<)d n 2 YY°T XX ’ r ' es ' 14Sl 66 > 
U. XXX, r. 94, O. XXI, r. 95, O. XLV. r. 16— 

See Execution of decree— Privy coun 

°M p L Tr AND “ 8 

(1501-8. 3(13)0. XX, r. 13, O. XXI tr 10 
21. ss. 48, 47, O. XXI, r. 6 — See Hindu Law 

Widow, 6 C.L.J. 463. w 

(151)— S'., v 117), so — Public servant— Can- 

tcinment Committee is a public servant— Notice 

-Th»"r A ? com mha rv -Actions ex delioto 
lhe Cantonment Committee, constituted 
under the Indian Cantonments Aots, 1889 is 

1908 a ‘“nShr 8 °ffi ' “ ot ‘ ba Civ ' P *° Code, 
1908, a pubho offioet » as defined in s. 3 (17) 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 

of the Civ. Pro. Code, 8. 80 of the Civ. Pro- 
Code, 1908, applies to aotions sounding sub- 
stantially in tort, although those sections may, 
by operation of law, be treated , for certain pur- 
poses. as actions ex contractu. CECIL GRAY 

v. The Cantonment Committee of Poona, 
12 Bom.L.R. 615. (20 B. 697, Expl ) 

S. 3 ( = 1882, i 2). 


, Civ. Pro. Code (Acts Y of 1908. XIV of 1892 
X of 1877, XXIII of 1961 and VIII o 
1859) — Continued. 

Court ; the Chief Court, however, transferred the 
appeal from the Divisional Court, with the con- 
sent of the parties. KHAN BAHADUR NAWAB- 
ZADA 8H AMSHER A LI KHAN v MUSSAMMAT 

AHMAD (ALLADHI) Begam, 1 P L.R. 1901 = 9 
PR. 1901. 

S. 9 ( = 1882, s. 11 =1877, 8. 11 = 1859. 

s. 1.) 


(152) — S. 3 — Scs NOS, 52. 53. 54, 55, 56, 
57, 58, and 59, supra. 

(153) — 6. 3, 107 (2), O. XXI, r. 11, s. 104, 
O. XLIII, r. 1 — Order by apoellate Court 
directing that the p;aict bo tctuiued to be 
presented to proper Court if decree — See 

Decree— General. P.L.R. 1900, 1 37. 

8. 4 ( = 1882, s. 4.) 

(154) — S. 4 does not bar a suit iu the 
Civil Court by the transferee of a grant for a 
declaration that his title has not been affeoted 
by an order uuder s. 34 of Aot I cf 1879 (Chota 
Nagpur Landlord and Teuant) — See BEN. ACT 
I OF 1879, s 34. 1 C.L.J. 557. 

(155) — Ss. 4. 100— See BEN. ACT I OF 1879, 
27 C. 508. P.B. = 4 C.W.N. 333. 

(156) — S?. 4, 100— See Mad. ACT VIII OF 
1965, b. 69, 10 M.L.J. 398. 

(157) Ss. 4, 115 (=ss. 4,022, Civ. Pro. 
Code, 1382) — Rent Recovery Act. s. 70. -Orders 
passed under Madras Aot VIII of 1865 by a 
Oolleotor are not open to revision under s. 622, 
Civ. Pro. Code. VENKATANARASIMMA NAIDU 
V. 8URANNA, 17 M. 298. (9 M. 332. F.) 

(158) — Ss- 4, 120(2', 141, O. XLT, r. 6- 
Applioability of, to insolvency proceedings in 
Rangoon — See INSOLVENT. 3 L.B.R. 211. 

S. 6 ( = 1882, s. 6, last para = 1859, ss. 

383, 384.) 

(159) — 8s. 6, 38 —See EXECUTION OF DE- 
CREE— TRANSFER OF DECREE FOR EXECU 

TIO n— Execution out of Court’s juris- 
diction, 16 C. 457. 

(160) — Ss. 0. 88, 39, 41 O XXI, rr 4 and 
5 = Civ. Pro. Code, 1882, Si. Gaud 223— Execu- 
tion of decree of Superior Court.— Held, by the 
Pull Benoh that the term ‘ suit" in s. 6, Civ. 
Pro Cede, inoludes execution-proceedings ; the 
provisions of s. 223 are governed by s. 6 ; 
and that a Court, to which a decree has been 
sent for exeoution, has not jurisdiction to 
exeoutesuoh decree when it is in excess of the 
limits of its pecuniary jurisdiction a9 an origi- 
nal Court. (45 P.R. 1982, 31 P.R- 1887, F.B. 
Overruled ; 7 M 397 and 17 M. 309. Diss. ; 12 
B. 155 and 16 C. 457 and 465, F.) Held. also, 
that the appeal against the order passed by the 
Munsif, 1st Clasp, to whom the decree was 
transferred for exeoution lay to the Divisional 
Court and not the Chief Court, although the 
original decree was appealable to the Chief 


See Jurisdiction of Civil courts. 

See Right of suit. 

(161) — S. 9 ( = C'iv . Pro, Code, 1882, s. 11), 
scope of.— The s^ope of the. bection is very vast, 
inoluding even what are known as rent-suits or 
suits cognizable by the Revenue Courts, but for 
the oiroumstacces that such suits, though civil 
in their nature, are expressly excluded from 
the jurisdiction of Civil Courts, by dint of some 
speoial Statutes. SHANKARAHAI v. DIN Dial 
12 A. 409, F.B. = 10 A.W.N. 143. 

(162) S. 9, Act V of 1908 — Jurisdiction of 
Civil Courts — Suit o *' a civil nature— Suit by 
temple committee against temple servants, for 
declaration as to their right to have the services 
performed by others.— The plaintiffs held the 
offioe of members of the oommittee of manage- 
ment of a certain temple under a sannad from 
Government, and received annually a oertain 
sum of money for defraying the expenses of 
certain kinds of religious worship in the temple 
Too obligation attached to the office was, to 
get the worship performed by the hereditary 
officers or servants attached t,o the temple 
Plaintiffs alleged that those failed to perform 
the worship owing to differences amoDg them- 
selves, with the result, that the duties owing 
to the idol were neglected and the funds in the 
hands of the plaintiffs remained unexpended. 
The plaintiffs, therefore, asked for a declaration 

of their right to disburse the funds, by getting 

the worship performed by a suitable person or 
persons, in the event of the hereditary offioers 
or, servants of the temple conoerned failing to 
perform it ; and for an injunction to restrain 
those servants from obstructing the plaintiffs 
in the exeroiee of the right so declared. It was 
objeoted that the Civil Court had no jurisdiction 
to try the suit, in which the prajer was for a 
bare declaration of the plaintiffs right either to 
perform by themselves or to get performed cer- 
tain religious ceremonies in a temple, and there 
was no oontest as to any right to property or to 
any offioe. Held, overruling the objection, that 
the plaintiffs were trustees of a publio oharit- 
able trust, holding moneys in their hands for 
disposal in a oertain manner for certain defined 
purposes. An aotion would lie against them by 
the Advocate- General acting on behalf of the 
publio, to oompel them to a due exeoution of 
their particular aot9 of duty. The obligation 
oast on them by the trust gave them a corre- 
sponding right to disburse the funds, after 
getting the religious worship, for whioh those 
funds were intended, properly performed. Suoh 
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Civ. Pro Code (Acts Y of 1908, XIV of 1882 r 
X of 1877, XXIII of 1861 and VIII of 

1859) — Continued. 

a right wa9 not leas of a oivil nature, though 
the funds were to be appropriated to religious 
oeremonic3. The Court was Dot called upon 
to enter into the adjudication of any rights and 
ceremonies, but only to deoide the rights of the 
trustees to fulfil the trust unhindered. TfilM- 
BAK GOPAL PARICHARAK V. KRISHNARAO 

Pandurang ; Krihnarao Pandubang v. 

Visvanath GOPAL Badre, 11 Bora. L.R. 

389 = 33 B. 387 = 2 Ind. Cat. 419. (5 B. 92, 
D') 


(163) — S. 9 ( = .s. 11 , Civ. Pro • Code, 188'J ) — 

Suit by trustee against co- trustee— Cognizability 

of guslions of ritual by Civil Courts— Right to 
restrain interference with the Namams in a tem- 
ple— Introduction of new idols, effect of— Position 
of Dharmakarthas — Under 8. Ii, a Dharmakar- 
tha of a temple has a right to sue his oo-trusteeg, 
for an injunotion prohibiting them from chang- 
ing the form of, or in anyway interfering with, 
the Thengalai Namams in the temple, ana 
directing them to remove from the temple a 
copper image of Vedanta Desikar introduced 
thereinto by them. The stone and ohunam 
Namams are part of the property of the temple 
vested in the trustees, and their removal or 
alteration is an inteferenoe with the right of 
the plaintiff, in respect of the property. Al- 
though tbe putting on or takiog off of suoh 
things as Namams are ordinarily not matters 
of oivil nature, the wholesale substitution of 
Vadagalai for Thengalai emblems in a Theu- 
galai temple is an interference of the temple 
structure, and the interference of tho Civil 
Courts may be justified, on the ground that 
the temple is property and that the Thengalais, 
for whose worship it is and must be takon to 
have been largely, but not exclusively dedicat- 
ed, have a right to objeot to alterations in the 
temple structure, whioh would affeot its oharac- 
ter as a Tbengaiai institution. In suoh temple 
matters, the only safe guide in this country is 
usage and if the usage of an institution is found 
to be Thengalai in oharaoter a departure from 
BU0h usage, by a whole-sale alteration ol tho 
form of the Namam displayed in the tomplo and 
the consequent ohange in the oharaoter of the 
predominating mfluenoo therein, is prima facie 
not within the power of the trustees, and the 
trustees oan in the absenoeofany justifioatioo, 
be restrained from making such a ohange. 
There i is pnmn fane no reason why the trus- 
tees should not permit the devotees of Vedanta 
Desikar, whose image in stone stands in the 
temple, to introduce a seoond and portable 
image to be usod, if nocessary, in professional 
ceremonies. To permit this dees not in any 
way change the distinctive Thengalai chnrac. 
ter °f the temple, nor is the introduction 
of the image a sacrilegious act ; and the faot 
that the Thengalais object to tho presence 
of this image is not; necessarily a reason for 
removing it, and no injunction, therefore, need 
bo granted against tho trustees in this matter 
Whether the Dharmakarthas of a Hindu 
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Civ . Pro. Code (Acts Y of 1908, XIV of 1882 

X ° f 1377 XX * n of 186 1 and VIII ol 
1859) — Continued, 

temple are trustees in whom the temple proper- 
ties are vested, or whether the temple proper- 
ties are vested i D the temple deities, and the 
Dharmakarthas are rather in the position of 
manager, it may, in praotioe, be neoessary for 
Civil Courts to deal with them a s trustees (or 
the general body of worshippers of the temple. 
If, as Dharmakarthas, they commit a breaoh 
of trust cognizable by the Civil Courts, they 
may be restrained at tbe suit of the other 
Dharmakarthas or worshippers. A suit is not 
a suit of civil nature, merely because the facts 
constituting the cause of action are alleged to 
amount to a breach of trust. If, on examin- 
ation, it should appear that they relate merely 
to religious rites or ceremonies, suoh questions 
may, of courso, bo gone into, as stated in the 
explanation to s. 11. if the right to property or 
an office depends on them. But it oannot be 
oootendea that, as the truscees hold on trust to 
provide for carrying on public worship at the 
temple, according to the mamul or usage of the 
institution, every departure from suoh usage is 
a breach of trust, for whioh they oan be sued in 
a Civil Court. The right of a worshipper to 
worship at a given temple is reoognised by the 
Courts as a civil right, and the Courts will 
enforce by suit a right of worship, to whioh the 
plaintiff proves bimself entitled, and will also 
proteot such a right in various ways. KRISHNA 
SASH IYENGAR v. SlNGARACHARlAR, 17 M.L. 

V~on M L T * 69 = 30 M - 130 * (5 B. 80. 1 M. 

™n C *no°^ 2 62, 4 3l5 ‘ 13 M * 293 » 10 M. 

299 23 M. 298, 28 M. 93, 11 M.L.J, 215, 12 

M.L.J. 160, 7 C. 767.18 0. 448, 

(164)— s. 9 (-*. It, Civ Pro. Code, 1882 ) 
— Ortennri— Sacrifice — Suit for offering, 
maiiitainabihtii <y. A and B were the owners 
of the zemind.«ri within whioh was an idol X. 
According to an immemorial oustom. tho flesh 
of the first goat offered to X by the sebaits was 
taken by the zemindars. Upon the death ol A, 
the sebaits refused to allow bis representative. 
U, to have a share of the goat. O sued tor 
declaration of right to shnre in the flesh of the 
saorifieial goat: Be/d, that the suit was 
maintainable. DURGA CHARAN PATHAK v. 

Ra.iabala Debi. 4 C.L.J. 469. 

„ (16 , 5 >~ S - Pro. Code, 18S2, s. 11)— 

Hereditary right to settle caste disputes— Main- 
tainabihlg oj suu to enforce such right .— The 

Givil Courts cannot eoforce an hereditary ex- 
cliisive right to settle caste disputes, though a 
right to collect mcney is incidental to the right 
? M m r ed r Subbaraya v. VKNK ATNARASU, 

2 M.L.J. 83. [F„ 17 M.L.J. 421.] 

!1 - Civ, Pro. Code. 1S82) 
-Suit ot a cu d nature -Idol, location of 
Suits as to religious rites and ceremonies, 
which involve no question of tho right to pro- 
perty or to an office, are not suits of a oivil 
nature and, therefore, not oognieable by a 

onnnT°t U T' , A worshipper of oertain idols 
oannot. therefore, maintain a suit against tbe 



1001 


THE ALL INDIA DIGEST. 


1002 


Civ. Pro. Code (Acts Y of 1908. XIV of 1882, : 
X of 1877, XXIII of 1861 and VIII of 
1859)— Continued. I 

oustodians of these idols to locate them in a 
oertain temple, instead of in another temple, 
so long as his right to worship the idol is not 
denied. LOKENAH MIRSA v. DASRATH 

Tewari, 2 C.L.J. 590 = 32 C. 1072 = 10 C W.N. 
303. (5 B. 80, 11 M.L J. 215, F . ; 21 C. 463, D.) 
[R., 30 M. 158 = 17 M.L.J. 1 = 2 M.L.J. 69.] 

(167) — S. 9 ( = $• 11 , Civ . Pro. Code, 1882)— 
Right of hereditary joshi to recover marriage fees ( 
from an intruder — Whore a person claimed to 
be the hereditary joshi of a certain village and 
to recover from an intruder certain village and j 
to the joshi, but paid to the intruder, held that i 
the faot that emoluments are claimed makes the 
dispute of one of Civil nature within the mean- 
ing of e. 11, and that, therefore, the johi’s suit 
to recover the fees is maintainable. YESH- 
WANT RAO V. BHASKHAU RAO PaTWARI, 

3 N.L.R. 47. (7 M. 424, 14 B. 167, R.\ 11 B.H. 
C. 6, FA 

(168) — S. 9 = (s. 12, Civ, Pro. Code, 1882)— 

Man-pan— Right to sue in Civil Courts— A suit 
to enforoe the following rights, which are 
usually described in Berar by the word man-pan , 
does not lie in a Civil Court. Right to nave 
precedence in leading one’s bullock at Pola (2 
B. 476. 6 B. 110. F). Right to give the first 
blow to a buffalo at Dasehra, (10 B. 233, R.). 
Right to gifts of cake and fuel at the Holi 
festival and betel-nuts at weddings. Right to 
Pandharegandh, whiob means a small present 
of money given by the bridal party to the 
senior member of tho Patel family at weddings. 
8HIWAJI v. MAHaDEO, 3 N L.R. 131. (16 B. 

281, 11 M. 450. 15 C. 159, 2 M. 62, P-C., 21 C. 
463, D.) [ Confirmed , 5 N.L.R. 79.] 


(169)— S. 9 ( = s. 22, Civ Pro. Code , 1882)— 
Explanation— Suit of civil nature— Right of 
burial and of reciting prayers before burial.— In 
suits relating purely to rituals or religous 
observances, the Civil Courts have no jurisdic- 
tion ; but the Courts are bound to enquire into 
the questions of religion or ritual, which are 
material for determining oivil rights in dispute 
between the parties. (7 B. 323, tij When the 
matter is of a mixed spiritual and temporal 
character, the question will depend upon the 
Dature of the connection between the facts, and 
will be, in faot, whether the spiritual question 
is so imrinsioally connected with the temporal 
as to be inseparable from it. If so, it would be 
the duty of the Courts, in trying the oivil dis- 
putes, to enquire into the spiritual matter thus 
intimately related. The right of burial is a 
oivil right (26 B. 198, R ) and, if the recitation 
of prayer at a particular spot in the mosque is 
a necessary part of the burial, and the plaintiffs 
are hindered from exercising their customary 
right in suoh matter, the interference by the 
defendants would mean invasion of their right, 
eiving rise to a suit cognizable by Civil Courts. 

Kooni Mohamadan Meera Sahib Thara- 
GAN v. M. Mamadu meera sahia ™ ab ; a ' 
gIn, 16 M.L.J. 471 = 1 M.L.T. 423 = 30 M. 15. 
[i?., 32 M. 478 = 1 Ind. Cas. 716.] 


Civ. Pro. Code (Acti Y of 1908, XIV of 1862, 

X of 1877, XXIII of 1861 and VII of 

1859)— Continued. 

(170) — S. 9 { = Civ, Pro. Code , 1882, S . 72—) 

Civil Courts, Jurisdiction of — Suit for redemp- 
tion of mortgage ol State land barred by i pper 
Burma Land and Revenue Regulation, s. 53 (2) 
(ii) — Possession. — As olaims to the ownership or 
possession of any State land are cognizable by 
Revenue Courts only under e. 53 (£» (iil of the 
Upper Burma Land and Revenue Regulation, 
a suit for redemption of mortgage of State land 
is barred in the Civil Courts. MauNG THA 
AUNG v. MAUNG San ICE, U.B.R. 1397— 
1901, Yol. 11,207. [R., U.B.R. 1897—1901, 

Vol. II, 443, 258; F„ U.B.R. 1897—1901. Vol. 
II, 211, 209 ; Cited, U.B.R. 1905, 4th Qr.,Land 
Revenue Regulation, p. 1,] 

(171) — S. 9 ( = Civ. Pro. Code, 1882, s. 11), 
Civil Courts, Jurisdiction of — State- land — 
Upper Burma Land and Revenue Regulations , 
c. S3 2){ii ). — Claims to the ownership or posses- 
sion of any State land are.congizable by Revenue 
Courts only under s. 52 (21 (ii) of the Upper 
Burma Laud and Revenue Regulation and not 
bv Civil Courts. MAUNG NUT v. Ma Ml., U.B. 
R. 1897—1901 Yol. II, 209. (U.B.R. 1897 — 
1901. Vol. II, 207, F . , ) [F., U.B.R, 1897—1901 
211 ; R., U.B R. 1897—1901, 258. 443, U.B.R, 
1906. 1st Qr., Land and Revenue Regulation 
p. 1; R., U.B.R. 1905, 4th Qr., Land Revenue 
Regulation, p. 1.] 

(172) — S. 9 ( = Civ. Pro. Code. 1882, s. 11,) 
— Question of Jurisdiction — State land. — It is 

: for the Civil Courts to decide questions as to 
their own jurisdiction. Civil Courts are to be 
guided by the decision of Revenue authorities 
in deciding the question whether land is State 
land. MAUNG KE v. MAUNG PO Nl. U B.R. 
1897—1901. Yol. II, 211. (U.B.R. 1897-1901, 
Vol. II. 207. 209, F.) [R., U.B.R. 1897—1901 
Vol. II. 443, U.B.R. 1906, 1st Qr., Land Re- 
venue Regulation, p. 1.] 

(173) — S. 9 { = s. 11, Civ. Pro. Cede. 1882) 

• — Suit for rent of State land. — A suit for rent of 

State land is not cognizable by the Civil 
Courts. MAUNG NYUN v. MAUNG PAW, 
U.B.R. 1902-1903, Yol. II, Civ. Pro. p. 1. 
(U.B.R. 1892—1896, Vol. II. 634, 2 U.B. 

! R. 1897—98. Civ. Pro. 25, 2 U.B.R. 1897 — - 
98, Civ. Pro. 41, R.) 

| (174) — S. 9. ( = s. 22, Civ. Pro. Code 1882) — 

j Exclusion of jurisdiction, — S, 33, City of 
Bombay Municipal Act. 1S88, —There is enough 
! in s. 33 of the City of Bombay Municipal Act, 

I 1888, to bring it within the exception to 9. 11 
of the Civ. Pro. Cod9, 1882, and bar the 
cognizance of suits falling under the Aot by 
any other Court, The jurisdiction of Courts 
can be excluded not only by express words, but 
also by implication. BHAISHANKAR v. MUNI- 
CIPAL Corporation of Bombay, 9 Bom. L. 
R. 417 = 31 B. 604. 

(175) — S. 9 — Butwarra proceedings — Limita- 
tion . — Where a Munsiff found, as a matter of 
faot, that plaintiffs had been holding certain 
lands up to the time when some butwarra pro 
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C,Y _f ro Code (Acta Y of 1908, XIV of 1882, 

1 ^ 77 ‘ XXIII of 1861 and VIII of 
1859 j — Continued. 

ceedings took place, but that they have been 
digpoaaessed by those proceedings; and held 
that they were entitled to sue (or recovery of 

rhf.fi 9 Within 12 J e »«. and also found 
ba their present suit had been brought within 

that period; Bold by the High Court that 

in, tlT^ PPeU V e C ° Urt was wro °g in And- 

irfn» h r f ^ SU 'f had DOt beed bought within 
f rf’vffr ,D holdiDg tbat if wa9 ba rred 
TH rnnn VII l? f 1859 ' HURRUCK NARAIN 
26 H W R° 10S V ' 1IUSST ' LUTCHMEE KOUR, 

infilaTr 8 ' 9 7'? hether Civil Courts override 
fW»?D° n ■ Revenue Courts under s. 36, 

IX OP r T f, n3,10y Act_Sfe C.P. Act 

IX OF 1883, 5 N.L.R. 176. 

i n ( o 7, ~r J—Sce Administration-suit, 
10 Bom. L.R. 519 = 32 B. 381. 

6 b ? But " Ara Proceedings, 

o Ij.L.R. 663, Note = 15 W.R. 291. 

(179) 8, 9— Order of Magistrate refusing 
^ndinp^'T 8 ^ 6 iD 0WI Court notwith 

ckim - pro. code, 

S. 488. 32 c. 479=113 C.W.N. 150. 

NEOUS E y I DE N CE MlSOELLA* 

NEOUS, 13 C.W.N. 501 = 4 Ind. Cas. 523. 

n J* 8 f 1 ^ 'J~' Suit b y plaintiff pleading his 

own fraud-Mamtamability of suit — SccFRAUD 

Miscellaneous, 3 o.C. 278. 

CASES,^lM 9 T5 S 0. e lNJUNCTI0N ~Sl-ECIAL 

w . ( ?® 3) .7. 8, 9— Jurisdiction of Court-Suit of 

which it is not possible to estimate the value— 

L ° W ® r r ^ urma Courts Aot, s. 25 — Guardians 
and Wards Act (VIII of 1890)-^ JuRIsmr 

R,°i N 40 Question of Jurisdiction, 2 l.b. 

Hen ‘ Reg. vii of 1799 1 

g 119 B ’ L R> 8up ‘ Vo, ‘ 626 = 1 Ind. Jur. N.’ 

(I84-a)— 8. 9 — See Ben. Beg. I OF lflflfi 
86. 96 to 98, 119, 154, sub-s. (lj ol (e) 1 O T ’ 

J. 421 = 32 C. 1036. ’ ' ’ 1 ° ,L ‘ 

(195)— 8. 9— See Res JUDICATA— ADTTTm 
CATION, 111 P.R. 18 82. ADJUDI. 

(186)— S. 9-See 8ale— Sale for arrfarq 

s.Tr,. s r ,,m 
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Civ. Pro. Code (Acta V of 1908, XIV of 1882, 

f ™\ XX V l 01 1861 and VUI of 

1859) — Continued. 

(191)— 8s. 9, 20- See HIGH COURT, JURIS- 
DICTION OF, CALCUTTA. 30 C. 369 = 7 C.W. 
N. 353. 

I n "Wfe 8 - 9 ; 47 ' XXI, rr. 66, 90, 92, 94, 

. U, XLIII, r. 1, ss. 104, 109 — See BEN. ACT VII 
OF 1890, s. 19, 29 C. 94, Note = 6 C.W.N. 246. 

„ ' 198)— ® s ; O.xxl, r. 93 l = sj. 11 , 211 

315, Civ. P)o, Code, 1882) — Suit for refund of 
purchase money , when judgment debtor has no 
saleable interest in property sold—Maintainabi * 
lll U c/— Benami— E.vecution-purchascr a bena- 
rrnd>ir— Plea raised firsl in appellate Court 
b. 315 of the Civ. Fro. Code, is not exhaustive 
and does not confine an execution-purchaser to 
the special remedy provided therein, and a suit 
lies under s. 11 of the Code for refund of the 

purohase-money when the judgment-debtor is 

found to have no saleable interest in the pro- 
perty sold. 15 A. 577, 13 A. 3S3, 11 M. 269. 

* 3 C.W.N. 10S0.J The question 
whether au auction-purchaser is entitled to 
reoeive back his purchase money by reason of 
the judgment-debtor having no saleable interest 
in the property sold, cannot be regardeed as a 
question between the parties to the suit. Where 
the question of benami was not taken in the 
written statement, nor made the subjeot of an 
issue, nor even raised in the memorandum of 
appeal, the appellato Court was right in refus- 
ing to allow the question to be raised. HARI 

5C Y W L N 8I 240 H R0Y V ‘ BHEIKH SAIdSUDDIN, 

(194) Ss. 9 and 60, 70, 71 — Successive sales 
in exooution of decrees— Priority- Confirma- 
tion See Sale— Sale in execution of 
DECREE— M^CELLANEOUS, A.W.N. 18S7, 


(195)— S. !> 0, VI, r. 17 and O. VIL r. n 
( ss. II, 53, Cit\ Pt o . ('ode, 2882)— Upper 
Burma Land and Revenue Regulation s. 53 (/). 

In Revenue proceedings of a judicial nature 
» Revenue Officer has inherent power to execute 
h.s own orders. S. 53 (1) of the Upper Burma 
Land and Revenue Regulation provides that a 

mat G0U h rt K Sba o ° 0t bftVe i ur ^diction in any 
“ a ! ter 7 h,0 £ a Revenue Officer is empowered 
under the Regulation to dispose of. A suit 

will not ho in a Civil Court to exaoute the order 

o a Revenue Officer, whether by restitution or 

YE U B e R N ^oL° £ WE v * Ma UNG THA 
xE, u.B.R, 1902 = 1908, Yol. II, CiY. Pro. 18. 


( 169 ) — Sa. 9 , 2 ( 12 ), O XX r l o o d. 

of suit Office or emolument”" suits 
relating TO, 27 0. 30 = 4 C.W.N. 79. 8UI S 

*“ ™ of 


n ( y?m' 9 ’ 0 XX - r- «. i5*. 111. 

j onCVJ 1 ' C j ! = C,V ‘ Pr0 - Codc 1SSX.SS.11, 
Wh (, ~ J ~ SU '!. t0 r,ct,f!l in dtiree.- 

m n nt “ “ lfltake ‘ 8 00 “mon ‘o both tbo judg. 
ment And tho dooree. s. 206 of tho Civ Pro 

£°ot e o CanC | 0t ap . ply Sn<1 Sl 6a3> bein R a u enabling 
seot on only, does not bar a separate suit to 

reot.fy the mistake. JOGESWAR ATHA v 

LD,> A 15N H LR ?fi H Q AT p 4 ° K ' ® C.W.N. 178'. 

10 0LJ 4M L '?V 13G - W -N. U97- 

1024 ] J ' 30 2 lDd ‘ 0a8> 129 : D " 10O.W.N. 
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CIy. Pro. Code (Acta Y of 1908, XIV of 1882 , I 
X of 1877, XXIII of 1861 and VIJ.I of 
1859) — Continued. 

S. 10 ( = 1882, s. 12 = 1877, s. 12.) 

(197) — S. 10( = Civ. Pro. Code , 1882, s. 12) 

— First suit for cancellation of patni and for 
m sue profits, whether bars second suit to recover | 
arrears of rent for same period. — A plaintiff 
who has already instituted a suit for the 
cancellation of a patni lease held under him by 
the defendant and for mesne profits can, without 
infringing the provisions of s 12, Civ. Pro. ( 
Code, maintain a second suit against the same 
defendant to reoover arrears of rent for the 
same period, and he can simultaneously prose- 
cute the two suits. But whore the second suit 
has been decreed while the first is yet pending 
in appeal, the deoree oannot be allowed to be 
exeouted till the appeal is deoided. Raja 
RANSGIT SlNGHA v. BHAGABUTTY CHARAN 

ROY, 7 C.W.N. 720. [Appl., 8 C.L.J. 303.] 

( 198 ) — S. 10 ( = Civ. Pro. Code , 1882, s. 12), 1 
— Suit for mesne profits— Pendency of appeal 
from decree for possession — No bur of suit. The 
section does not bar a ^uit lor mesne profits 
during tde pendeuoy of an appeal from a decree 
for possession passed by another Court. MOTl 

Ram Seth v. Chunni Lall Seth, i C.P.L. 
R. 27. 

(199) — S. 10 ( = Ciu. Pro . Code , 1882, 

s. 12) — Suit for money due— Defendant' $ appli- 
cation to have accounts taken. — In a suit brought 
by plaintiff for money due by the defendant, 
the Utter admitted the existence of money 
dealings between himself and plaintiff, and 
claimed that accounts might be taken with a 
view to ascertain what was due to him by 


Cl y . Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1677, XXIII of 1661 and VIII of 
1859) — Continued. 

(202) — S 10— See Ben. Reg. VII of 1828, 
s. 20, A.W.N. 1881, 116. 

(203) — 8 . 10— Sec NO. 190, supra , 

(204 ) —Ss. 10, 11 ( = dv. Pro. Code, 1882), 
ss. 12, 18 — Suit for accrual against agent — 
— CrosS’Suit by agent — Separate trial, if illegal 
— One suit if should be stayed per. ding decision 
in the other — Res judicata. — C, being sued as 
agent to acoount for moneys given to him, 
instituted a separate suit claiming to recover a 
certain sum which he alleged was due to him 
from the principal over and above the amount 
in respoot of which account was sought from 
him ; Held — That the deci&iou in the former 
suit oannot operate as a bar to the trial of the 
latter on the principle of res judicata ; that, 
though it was desirable that the two suits 
should have been tried together, there was no 
legal bar to their being tried separately, though 
the same ground might have to be traversed 
over again. S. 12. Civ. Pro. Code, has no 
application to 9uits of this kind. CHANDRA 

Kumar Majumdar v. Pramatho Nath 
Ray, 15 C.W.N, 93Q. 

(205) — Ss, 10, 11 ( = dv . Pro Code 1882 
ss. 12. 13) — Res Jucicata — The findings, in the 

; previous suit brought by the mortgagor, on the 
issues as to the amount of debt due under the 
mortgage, and as to what extent the mort- 
gagor’s estate was liable for t he sum so due, 
: were held to constitute res judicata, under 
s. 13 of the Code of Civil Procedure, in the sub- 
sequent suit by the purchaser of the equity of 
' redemption. The fact ihat applications for 


plaintiff, and to pass a deoree in his favour 
therefor. The Court dismissed the plaintiffs 
suit without taking an account as against the 
plaintiff. Beld, that as the suit was not a suit 
tor an acoount, the defendant was not entitled 
to have an account t iken, and that there was 
nothing in s. 12 of the Civ. Pro. Code, to 
prevent the defendant euing for acoounce during 
the pendenoy of plaintiff’s suit, Bince the 
nature of the relief olaimed in the two suits 
would be different. RAMALINGA CHETTY v. 
RAGUNATHA RAU, 20 M 418. 


(200)— S. 10 ( = s. 12, Civ. Pro. Cole, 1332) 
—Court of Political Ag nt at Muscat— Whether 
established by Governor -General in Counzil— 
Jurisdiction of British Court whether ousted 
by pendency of a prior suit m Muscat Cowl. 
Tne Court of the Political Agent at Muscat, is 
a Court beyond the limits of British India, and 
it is not established by the Governor-General 
in Council. But it is established by Her 
Majesty’s order in Oounoil. Hence, the juris- 
diction of the British Indian Court is not 
ousted by a prior suit pending in the Muscat 
Court by reason of s. 12. Civ, Pro, Co e. 
RAHIMTUBLAH MUKHI RAMZAN V. DAMO- 

dhar DHARAMSI, 1 8.L.R. 166. 

/qm\ a 10 — Applicability to arbitration 

proceedings— rSes ACT IX OF 1999, a. 14, 4 S. 

L.R. 187. 


leave to appeal to the Privy Counoil were pend- 
ing iu the High Court, in respeot of applica- 
tions, to oarry out tbe prior decree, rejeoted by 
that Court, would not, however, bar, under 
s. 12 of the Code, the second suit by the pur- 
chaser. nainappa chetti v. Chidambaram 

CHETTI, 21 M. 18. 

(206) — Ss. 10 and 11— See RES JUDICATA— 
General. 8 C L.J. 303. 

(207) — Ss. JO, 71, 125 ( = ss 12, 13 anl 622, 
Civ. Pro. Code, 1832) — Scope of s 12 and 13- 
Procedure to be adopted under both the sections 
— Dismissal of suit rightly, though on wrong 
grounds — High Court's power of revision — 
Where a suit is first instituted in a Sub- Judge’s 
Court, and a second suit is instituted for the 
same relief in a District Munsifi’6 Court, the 
Distriot Munsiff ought to dismiss the suit before 
him, as barred by s. 12, and not merely keep 
it, peodiDg the deoision of the earlier suit in 
the Sub-Judge’s Court. 8. 12 is in some res- 
peots similar to the principle of s. 13 (11 A. 
154, R), and both are aimed against superflu- 
ous suits, and the procedure under both the 
seotions ought, therefore, to be the same. 
Where the Munsiff, ;under the above circum- 
stances, did not dismiss the suit, bat kept it 
pending, and then it was moved into the Sub- 
Judge’s Court, and dismissed by him, the 
Distriot Judge has jurisdiction to hear the 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 

appeal against that decision, and should do so. 
Vr here the Distriot Judge rightly dismisses 
such an appeal, though on wrong grounds, the 
High Court will not interfere in revision. 
VENKAPPACHARI v MANJUNATHA KAMTI, 16 

M.L.J. 526 = 2 M.L.T. 40. 

(208) — Ss. 10 , 26, O. IV, r. 1. s. 47 ( = Civ. 
Pro. Code , 1882 , as. 12, 48, 244) Same 
subject-matter — “ Suit ” — Meaning of . — A plaint 

prayed for relief on the ground that a debt, on 
whioh a decree had beeu obtained and proper- 
ties pold thereunder, was not binding on the 
plaintiff, and impeaching the sale as being in 
contravention of s. 99 of the Transfer of Pro- 
perty Aot. A petition in execution of the said 
decree, put in before the plaint, asked the sale 
to be set aside as in contravention of y. 99 of 
the Transfer of Property Aot. Hdd that the 
two proceedings did not deal with the same 
matter within the meaning of s. 12 of the Civ. 
Pro, Code, and the Court should proceed with 
the suit though the petition was pending. 
A suit, according to s. 48 of the Civ. Pro. Code, 
must commence with a plaint ; and a proceed- 
ing, which is capable of terminating in a decree 
or an order having the force of a deoree, can- 
not on that ground” alone be deemed a suit, if 
it had not commenced with a plaint. In this 
view, a proceeding under s. 244 is not a suit 
Within the meaning o' s. 12. tObiter). VEN- 
KATA CHANDRAPPA NAYANIVARU V. VEN- 
KATARAMA ReDDI, 22 M. 256. [/?., 14 C.P. 

L.R. 100, 17 C.P.L.R. 178, 1 S.L.R. 96, F.B.j 

(209)— 8s. 10, 141 — See EXECUCTION of 

Decree— miscellanenous, a.W.N. 1889, 


(210)-S. 10, o. IX. r. 3, O, XXIII, r, 
( = Cip. Pro. Code, 1882}, ss, 12, 98 and 373.- 
The plaintiffs first suit was dismissed under 
98, Civ. Pro. Code, on the 25th October, 1891 
without summonses having been served on th 
defendants. A second suit was filed on the 20t 
October, 1898, ou grounds almost identiof 
with those of the first one. No application ha 
been filed under s. 373, Civ. Pro. Code, to with 
draw the first suit with permission to file anc 
ther. An objeotiou was token by tho defen 
aant, that the sooond suit was barred by s. IS 
Uiv. Pro. Codo. Held, that the objootion has n 
force as s. 13 of tho Civ. Pro. Codo does no 
bar the institution of a suit ; it merely pro 
video that, whon two aro pending, only one oai 
be allowed to prooeod, and the suit first filei 
ionn 8 priority - Sultan v. Murad, 19 p.l.r 

loUU. 


Civ. Pro. Code (lets Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of, 
1859)— Continued, 

issue between the parties must have been 
finally decided by the Court empowered to deal 
with it. And while, no doubt, everything 
whioh is necessary for the dispossal of the suit, 
even though incidentally neoessary, yet neces- 
sary, does fall within the soope of those words 
and would constitute rrs judicata, yet onoe a 
decision has been oome to upon any preliminary 
point, which' is sufficient in itself to dispose of 
the whole suit, if the Judge goes on to disouss 
other*que9tions, the decision of them would not 
be final and would not operate as res judicata, 
A deoision upon any question, whioh does not 
open the door to the partios aggrieved to carry 
it to the next Court, is not any sense a final 
deoision. unl^s° • (Vnr* which ha^ deoided it 
is itself the Louri of final jurisdiction for that 
suit. A decision ob iter, of any question not 
necessary to the Hiopowal of the suit is not a 
final decision. AHMEDBHOY HaBIBHOY v. 

Sir Dinsaw M. Petit. Bart 11 Bom. L.R. 
366 = 6 M.L.T- 200 =3 Iod. C&i. 124. 

(2121—5 11 ( = s, 13, Civ. Pro. Code, 18S2)— 
Res judicata — Desit ion erroyieous in law ever 
ruled by a liter decision. — The respondents, 
superior proprietors of a village, sued the 
appollants, birt holders under a deoree of the 
Settlement Court, according to whioh the 
appollants were bound to pay as rent to the 
respondents Jlhs of the nikosi of the village, 
The respondents asserted r.hat they were enti- 
tled to the ,*ths of nilcasi the of each year 
while the appollants contended that thoy were 
not bound to pay more than ths of the nikasi 
assumed by the Settlement Officer for the 
puppose of assessing Government Revenue, 
that is, :,‘ths of double the amount, of Govern- 
ment Revenue. In a previous case between 
the parties, it was deoided that the rent pay- 
able by the appellants depended upon the 
nikasi of each year and had not been fixed for 
the torm of a settlement. Tho appellants 
oonteudod that the decision was not binding 
upon thum, first, because tho point now in issue 
was not then definitely deoided, and secondly, 
beoause that decision was based on Rent Aot 
Ruling No, 62. which was overruled by a later 
deoision of the Judicial Commissioner’s Court. 
Held, that the previous deoision operated as 
res judicata, aud that a decision inter partes, 
if, in other respects, it fulfilled the requirements 
of s. 13 of the Code, oould not be avoided by 
showing that it was erroneous in law. HUDDAR 

V. Mussamat Shah/. ada Khanam. 9 O.C. 

243 B. (32 C. 749, Diss ., 26 M. 1C4, 15 A. 
327, 5 O.C. 181, R) 


-8. 11 (1882, s. 13 = 1877. s. 13 = 1889, 

8 . 2 .) 1 

Sec Res Judicata. 

(211)— S. 11 — Res judicata — Decision not 

. . i _ • e t of re9 judicata— 

It manly of judgment.—' To constitute res judi- 
cata, something substantially and materially in 


l4 (2131— S. 1 ( = Civ. Pro, Code. 18S2,s. 13)— 
Suit." meaning of . — Tho word suit, as it ooours 
in s. 13, must bo understood to mean suoh a 
matter as might have formed the subjeot of a 
separate suit independently of the several provi- 
sions of the Code whioh enable a person to unite 
several causes of aotion in one and the same 
suit. Chaodhri Pohapsingh MALGUZAR 
v. KUUBSINGH, 12 C.P.L.R. 91. (7 A. 247, F.) 
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Civ Pro. Code, (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 


Ciy. Pro. Code (Acss Y o’ 1908, XIV of 1882> 
X cf 1877, XXIII of 1861 aod VIII of 
1859)— Continued, 


(211) — S. 11 ( = s. 13, Civ. Pro. Code. 1832) 
— 1 Res judicata’ — Decision between parties as 
co-defendants in first suit— Same point in issue 
in both suits— Decision in first suit binding and 
conclusive in second suit. — The words “ suit 
between the same parties ” inolude a suit in 
whioh the same parties were engaged though 
not marshalled in the same way as plaintiff and 
defendant. Where the question to be decided 
in the second suit was substantially and 
directly in issue in the prior suit, the fact that 
the parties to the second suit were ranged as 
co-defendants in the first suit did not prevent 
the decision in the first suit lrom being binding 
and conclusive between them in the second suit. 
HAYAT Bl V. MURTIZA Khan, 2 C.P L R. 
52 AND NAHOO alias PARMESHWARDASS V. 
BALDEO 8NNDAL, 2 C.P.L.R. 53. ( ( J C. 120, 

F.\ 4 A. 92, R.) [Jti., 6 C.P.L.R. 87.] 

(215) — S. 11 ( = Cin. Pro. Code , 1882 , s. 13) 
— Suit on foreign judgment - Enquiry into 
merits of foreign judgment. -S. 14 oi the Cone 
of 1882 as ameuued by the Code of 1888 ( = s. 
13 of the present Code) empowers a British 
Court to enquire into the merits of a case 
decided by a toreign Court on whose judgment 
the suit is b'Bad. RAMJI DAS v. MOKANDI 
LAL, 102 P.R. 1892. 

(216) — S. LI ( = Civ. Pro . Code , 1882 , s. 13) 
— Judgment of foreign Court , when operative as 
• res judicata.’— When a judgment of a foreign 
Court is pleaded as a bar to auy suit, it must 
be proved that the judgment relied upon is that 
of a duly and regularly constituted Court of 
Law having independent jurisdiction to try the 
matter in dispute and to deoide it fiaally so far 
as that Court is concerned. SHAHBAZ KHAN 

v. Nur Muhammad Khan, 2 P.R. 1899. 


(218) — S. 11 ( = Civ Pro ■ Code, 1882 , s. 13, 
Expl. 5), applicability of. — 8. 13 of the Civ. 
Pro. Code is not exhaustive as to the law of 
res judicata, but Expl. V to the seotion may 
be held applicable to the c^se of the karna- 
van of a tarwad. The explanation applies to 
claims made by a defendant as well as to those 
by a plaintiff. VASUDEYAN v SaNKARAN, 

20 M. 129, (F.B.) =7 M L J. 102. 

(219) — S. 11 — Applicabili y 'f s. 2, Civ. Pro. 
Code, 185V— Plaintiff's name expunged from 
list of defendants in firmer suit — Burden of 
proof.— S. 2, Act VIII of 1859 does not apply 
where present plaintiff’s name was ordered to 
be expunged from the list oi ucfoiidautb in a 
former suit, but appeared notwithstanding by 
some mistake some 2 years after in the deoretal 
order, the onus being on the present defendant 
to show how that happened and that the former 
suit was decided in the present plaintiff’s pre- 
sence. KALEE COOMAR DUTT ROY v. PRAN 
KlSHOREE CHOWDHURAIN, 18 W.R. 29. 

(220) — S. 11 ( = Expl. 2 to s. 13 of the Civ. 
Pro. Code of 187 7). — Applies to a case of a suit 
having been decreed against a defendant on 
account of his not having brought forward a 
defence whioh he had and which he might and 
ought to have brought forward ; he would be 
as much bound by the adverse decree as if he 
had set up the defence and estopped from set- 
ting it up in any future suit under similar cir- 
cumstances. The explanation was never in- 
tended to enable a party to treat a point as 
having been decided in his favour in a former 
9uit, which was in faot not so decided, and 
which was not necessary for the purposes of 
the suit to decide at all. GURSOBHIT AHIR V. 


(217)— S. 11 (=*• 13, Civ. Pro. Code, 1883,) 
application of.— S. 13 applies to two classes of 
cases, in one of which a subsequent suit is 
wholly barred by the decision in a former suit, 
by reason of the subject-matter of the two suits 
being the same, ana in the other the trial of an 
issue in a subsequent suit is barred by adjudi- 
cation upon tae sime issue in a former suit 
though the sunjeot-matters of the two suits are 
different. There is nothing in the section to 
indicate that the judgments in two suits must 
be open to appeal in the same way in order that 
the decision upon any issue in the earlier suit 
oan bar the trial of the same issue in the later 
one. So, a deoision of an issue in a suit in 
whioh no seoond appeal lies to the High Court 
bars the trial of the same issue in a subsequent 
suit, wherein suoh second, appeal is allowed 
RAI CHARAN GHOSB v. IpMOD MOHCN 
DUT CHOWDHRY, 23 C. 371 = 2 C- 
jq C 193 E.\ 9 B. 75, 15 M. Ill, Diss.\ 9 I.A. 
97 8 W.R. 175, D.) IF.. '28 G. 78-8 C.W.N. 

483 Relied upon, 10 C.W.N 529 = 2 C.L.J. 
508- R.. 33 C, 353 = 12 C.W.N. 359 = 7 C.L.J. 
470‘ Not F.. 29 M. 195, F.B. = 16 ^LL-J. 41 
= 1 M.L.T. 25; D., 9 C.W.N. 656, 57 P.R. 1907 

= 66 P. W.R. 1907. J 


Ramdutt Singh, 5 C. 923 = 6 C.L.R. 537. 

(221) — S. 11 — Res judicata — Matter directly 
and substantially in issue. — S aDd M brought 
a joint suit against their mother, N and one H 
M, to reoover their share in the estate of their 
father, B. The defence was that M was the 
daughter of N by C. The Court of first in- 
stance acceded to the plea and granted 8 a deoree 
fora portion of what had been claimed. Band 
M appealed, and they contended il) that M was 
the daughter of N by B, and (2) that, in any 
oase, there being no specification, 8 was entitl- 
ed to the whole of what had been claimed. The 
appellate Court held that M was the daughter 
of N by C, and that 8 was entitled to the whole 
of what had been olaimed. In a subsequent 
suit brought on foot of a mortgage executed by 
8 and C. the defendants were M and the sons 
of C. Held, that the former judgment did not 
operate as res judicata so far a9 the rights of M 
as the daughter of B were concerned, inasmuoh 
as it was not directly and substantially in issue 
between 8 and M who, in the previous suit, 
had been arrayed on the same side, there being 
no difference whatever between them. HUB 
A LI v. MAMMUN, 8 A.L.J. 807. 


C. 11—64 
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G!y. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 


««)-«. 11 i=Expi:-j, s. 13, Civ Pro. Code, 
1882) Scope “ Matter directly and substan- 
tially m issue, ” meaning of— Landlord and 
lenant— Rent-suit. The Code does not define 
the expression “matter directly and substan- 
tially in issue.” The only explanation of the 
expression that is given i9 in Expl. 2, Civ. Pro. 
Code, 1882. This explanation relates to oases 
where a matter is said to have been directly ami 
substantially in issue constructively, though it 
was not direotly and substantially in issue 
aotually. The word “substantially” signifies 
‘'in effect though not in express terms.” And 
the word “directly” is used in contradistinction 
to the words “ incidentally ” and “collaterally.” 
The decision on an issue in a rent-suit, as to 
whether land, whose rent was olaimed, was 
lakhiraj or mal, will operate as res judicata in 
a subsequent suit lor land, if the question ha9 
been ra’sed direotly in the rent-suit. KASIS- 
WAR MUKHOPADHYA V. MOHENDRA NATH 
BHANDARI, 23 C. 136. (16 C. 756, 24 C. 

569, D.) [R., 54 P.R. 1904, 10 C.W.N. 820.] 


(223)— S, 11 (=»s. 13, Civ . Pro. Code , 766?) — 
Ke3 judioata in rent-suits- Incidental or colla - 
Ural issues— Adjudication upon title to the land 
\n rent suits when res judicata in a subsequent 
title suit.— Where, in a suit for rent, the 
defendant denies the relationship of landlord 
and tenant and either sets up the title of a third 
person to the land for which rent is claimed, or 
pleads that she is not in oooupation of the land, 
or that the te -anoy whioh existed has expired! 
the ODly material issue to be dooided in the suit 
is, whether the relationship of landlord and 
tenant subsisted between the parties for the 
period covered by the suit, and the issue, if any, 
raised as to the title to the land is an iuoideotal 
or collateral issuo not necessary for the deoision 
of the suit ; therefore, the adjudication on this 
latter issue cannot operato as res judicata in a 
subsequent suit between the parties for the 

establishment of title to the land. (24 0.569 11 
C. 301, P.C. 3 C.W.N. 266 = 26 0. 428, F.B. R.) 
But whore, in a rent-suit, the alleged tenant 
denies the plaintiff’s title to tho land and sets 
up his own title to the same, the issue as to the 
title to the land beoomes a substantial issue in 
the suit, and the decision of tho Court on the 
question of title bocomes res judicata in a sub- 
sequent suit between the parties for establish- 
ment of title to the land. (21 W R 34Q r 

«C.136 Whore, .n a ouit L ug h t 

by tho p 1 a i n 1 1 £f against tho defendant for rent 
in respect of an alleged jam* of Rs. 7, the de- 
fendant ploadod that he did not hold any eem 
rate jama of Rs. 7 under the plaintiff, but that 
the lands oovered by the suit were moluded in 
a jama of Rs, 33 and odd which thov held 
under the plaintiff and the Court held that the 
defendant did not hold any separate jama of 
Rs. 7 under the plaintiff and the lands of the 
alleged jama were inoluded in the defendant’s 
jama of Rs. 33 and odd. Held, that tho deci- 
sion that the lands were inoluded within the 


defendant’s jama Of Rs. 38 and odd, was not 
necessary for the deoisiou of the suit, and, 
consequently, could not be res judicata in a sub- 
sequent suit, brought by the plaintiff against 
the defendant for the declaration of his title to 
those lands and for khas possession thereof. 

Sahadeb Dhali v. Ram rudra Haldar! 
10 C.W.N. 820. 

(224) — S. 11 ( = 9. 7.3, Civ. Pro. Code , 1S82) 

Res judioata — Ground of decision as clearly 
stated in the prior judgment can alone form 
basis of— Non-collection of rent, effect of. — Suit 
by a zemindar for reoovery of katiubadi in res- 
peot of certain inam lands. A previous suit for 
kattubadi for certain prior fastis, in respect 
of the same inam, was dismissed by the appel- 
late Couct as barred on the ground that the 
plaintiff had not collected any kattubadi with- 
in twelve years prior to the date of that suit, 
but the neoessary issue, whether tho plaintiff 
was refused the enjoyment of the right for 
those twelve years was loft undetermined. 
This previous judgment was pleaded a9 res 
judiciti in bar of the present suit. Held , there 
was no res judicata, siu.e the finding, in the 
prior judgmeut, as to the non-oolleotiou of 
kattuoadi lor twelve years, was not one of final 
adjudication on tho essential pomt of denial 
of the plaintiff’s right to the kattubadi. It is 
neither competent uor proper lor the Court to 
depart from the clear statement iu the judg- 
ment as to what was deoided nud, because suoh 
deoision would, by itself, bo unsound with refer- 
euoe to the reason assigned for it. to suostitute 
something olse quite different, in order to make 
it seem right so as to eu.tble on- of the parties 
thereto to found a plea of res judicata, thereon. 
JALASUTRAM LAKSHMINAKAY AN V. BOMMA 

Devara Venkata Narasimha Naidu. 16 
M.L.J. 35 = 29 M. 42. 


(225) S. 77 — Suit for arrears of rent — Con- 
sent decree — Quest on as to future years not 
decided Subsequent suit for arrears of si/fce* 
quent years— No res ju boat i. -Where the 
parties consented to a dooioe m favour of the 
plaintiff for arrears of reiv due for certain 
faslis on a particular ba-us, an.) the question as 
to rent payable for future years w »s not deoided i 
held that the oonseut decree will not operate as 
res judicata iu a subsequeu: suit for arrears of 
rent duo for subsequent usli>. HYDER SYED 

Batcha Sahib v. Kauupt vnna Pillai, 21 
M.L.J. 449. 




Ui i i 


VII/ 




w jl vi 


^ ^ 

76.59, s. ?i.— There is nothing m Aot VIII of 
1859, Oiv. Pro. Code 2, which requires a plaintiff 
at onoe to assort all his titles u» property or 
to be thereafter estopped from advancing 

them. Sadaya Fillai v Ohinni, 2 M. S82. 

[A.. 14 B. 31 ; D., 26 B. 189. J 


(227)— S. 11 (*=* Civ, Pro. Code 1S82, s. 13)— 
Omission to bring forward in former suit what 
then would have been a defense — Lease of wort* 
qage property — Equities, — A matter whioh 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXiU of 1861 and VIII of 
1859) — Continued. 

ought to have be^L made a ground of defence 
in a former suit between the same parties, 
cannot be raised in the subsequent suit. So 
where the mortgager of certain property also 1 
obtained a lease oi 1 L 2 same from the mort- | 
gagor, the object of such transaction being to 
enable the mortgagor to reoover his property 
from the mortgagee and to seoure the re-pay- ! 
ment of moneys advanced, held that, although 
an equity had been raised in favour of the 
mortgagor and au account should have been 
taken and the rents payable to the mortgagor ( 
for the lease should havj been oredited against 
the sums due by the mortgagor to the mort- 
gagee. yet the proper occasion for enforcing it 
would have been in defence of the &uit brought i 
by the mortgagee upon the mortgage, and not 
in a subsequent suit brought by the mortgagor 
after the mortgagees Li . ve exeouted their decree 
upon the mortgage and purchased the property 
themselves after having obtained leave to bid. 
MAHABIR PERSHAD blNGH v. MACNAGHTEN, 
16 C. 682 = 16 I. A. 107 P.C. [F , 31 C. 79; 
D., 1 C.L.J. 248 ; R. t 20 A. HO. F. B., 20 A. 
81, 25 ft. 115. 26 B. 661, 1 C.L.J. 337, U.B. 
R. 1906, Civ. Pro. Code, 46, 47, 5 C.L.J. 192 
= 34 C. 223. 5 C.L.J. 611 = 36 C. 193, 31 A. 82 
= 6 A.L.J. 71 = 5 M.L.T 185, 3 S.L-R. 17.] 

(228) — 8. 11 ( = s 13, Civ. Pro. Code. 1662) 
— Decision in a previous suit of small cause 
nature tried as oiigin> l suit — Subsequent suit 
involving same issue, if birred by res judicata — 
The point that arose lor decision and was refer- 
red to the Full Bench in this case was whether 
the decision upon a matter which was directly 
and substantially in issue between the same 
parties in a previous suit, which, though tried 
by a District Munsif as an original suit, wa9 
one of small cause nature aud, therefore, in 
which no seoond appeal iay, was binding as res 
judicata in respeot of the same matter in a 
subsequent suit, in which a seoond appeal lay. 
Held, that the decision in tbe former suit could 
not operate as res judicot i, the faot that the 
former suit was one ct a email cause nature 
preventing tbe deoision therein from operating 
as res judicata in the Inter suit. A\ANASI 
GOUNDEN AND OTHERS v. NACHAiUMAL, 16 

M.L.J. 41 = 1 M.L.T. 23 =29 M. 195. (26 C. 

57 ), 26 C. 78. Diss-\ 15 B. 104, 17 M. 169, 15 
M. ill, 18 M. 169, R> ant F .; 17 M. 273, 24 
M. 244, 13 M.L.J. 23, Overruled.) 


(229) S. 11 ( = Civ . Pro. Code, 1877, s, 13, 

Exvl II) — Pending a suit to establish her right 
to property attached in execution of a decree 
against her husband, the plaintiS (claimant) 
died, devising such property by will to her son?, 
and the suit proceeded in the names of the sous 
who claimed tbe property under the will 
Eventually it was deoided by both the lower 
Courts that the property belonged to the claim- 
ant and not to her husuand, and was, there- 
fore, not liable to be sold in execution of the 
decree against him. In seoond appeal, however, 
the High Court allowed the olaim of the exe- 


Civ. Pro. Code 'Acts Y of 1908, XLV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859, 1 — Continued. 

oution creditor to proc<-ei against a fourth 
share of suoh property, on the ground that the 
husband was entitled to such share as heir of 
his deceased wife. The sons, however , did not 
contend before tbe High Court that they were 
entitled to the whole of the property under the 
will. The High Court having allowed the 
execution-creditor’s contention, and a fourth 
share of the property having been brought, to 
sale in execution of tbe decree, and purchased 
by the exeoutioncreditor, held, in a suit by the 
sons claiming such property under tbe will, 
that such ground of olaim should have been 
made a ground of defeuce by the sons in the 
course of the second appeal, aud not having 
i been pleaded io such appeal, it was res judicata 
in the sense of Expl. 11, s. 13 of the Civ. Pro. 

Code Sultan ahmad v, Maula Bakhsh, 

4 A. 21 = A. W.N. 1881. 110. 

(230) — S. 1 1 ( = Cir Pro Code, 1882, s. 73)— 

1 Res judicata— Mortgage — Money-decree given 
i in mortgage-suit —Suit to enforce lien. — Where, 

in a suit for enforcement of the plaintiffs lien 
against the mortgaged property, a simple money 
decree was given, aud uc appeal or application 
for review is filed, the plaintiff must bo taken 
to bave acquiesced in such decree aud oannot 
afterwards enforce his mortgage hen. MAUNG 

Myat Min v. Nga Pan, Mi Qan Ma, Nga 
AUNG AND Ml ON Ba\V, L.B.R. 872—1892, 
311. [R , L.B.R, 1893 — 1900, 14 ] 

(231) — S, 11 l = s 13, Civ. Pro Code* 1882)— 

Res judicata — First suit— Taking money-decree 
on mortgage — Second suit jor realisation o/ 
momy by sale of mortgaged property . — A 
mortgagee first sued i or recovery of the mort- 
gage money by sale ot the mortgaged property, 
but. at the hearing, took a simple money- 
deoree by consent. Failing to realise th9 same, 
he sued for realisation of the amount by sale 
of tbe mortgaged property. Held, the present 
suit was barred by Expl. 3, s. 13, Civ. 
Pro. Code. 8HIBU BERA v. CHANDRA MOHAN 
Jana, 33 C. 849. (7 C. 78. 7 C. 7L4, D.) [R., 

31 A. 19 = 5 A.L.J. 732 ■= A. W.N. 1908. 265.] 

(232) — S 1 1 — Re3 judicata — Plea which 
ough‘ to have been raised— Competent to try — 
Munsiff's jurisdiction — Act to consolidate and 

I amend the laic relating to Principal Sadar 
Amins etc. — [A f t XVI of 1868). s. 13 — Valua- 
tion of suits in 1808 — Market-value — Act to 
amend the law relatinq to stamp duties ( Act 
XXVI of 1867). sell. B,art. 11 — Hindu Law — 
Reversi mrs—iSuit during the lifetime of the 
, widow for a declaration that an alienation made 
by her is invalid — Subsequent suit after widow's 
death for possession against the alienee . — In 
1868 Munsifis were empowered to try suits of 
whioh the subjeot-mati.er did Dot exceed in 
amount or value Rs. 1.000. Aooording to Aot 
XXVI of 1867, stamp duty on plaints was 
fixed on the market-value of the property, 
whioh, where the property was a revenue pay- 
ing property and the settlement was temporary, 
was eight times the revenue so payable, and 
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Cnr. Pro. Code (Acts Y of 1908, XIV ot 1882, 
X of 1877. XXTTI cf 1861 and VIII of 
1859) — Conti nued. 

unless and until the contrary was proved. 
Plaintiff, who was a remote reversioner in 
respeot of an estate left by a Hindu in the 
hands of his widow, broughtasuit in the Court 
of the Munsiff, along with the next reversioner, 
in 1868, for a declaration that a certain aliena- 
tion made by the widow was invalid. He 
valued the suit at Rg. 237-9. eight times the 
Government Revenue. The alienations were 
deolared invalid as against his interests. He 

subsequently brought the t.rr ^nt suit, after 

the death of the widow, for possession, in the 
Court of the Subordinate Judge The Revenue 
payable was still Rs. 52-14: Held, that the 
farmer suit of 1868 operated as res judicata 
between the parties. In oriX. i ? gee whether in 
1868 the Munsiff would have had jurisdiction 
to try the present suit, one must look to the 
state of affairs in 1868. The present valuation 
cannot be looked at for the purpose. The deci- 
sion of the Munsiff wan that of a competent 
CDurt, and bis findings, which were upheld on 
appeal, were binding on the parties, and they 
were not entitled to go behind them. The 
plaintiff being the next reversioner, bis right 
to sue for possession arose on the death of the 
widow; the former deoision was conclusive 
between the parties only upon the point that 
the alienation by the widow was invalid as 
against the plaintiff’s interest. A pie* that an 
alienation made by a widow is valid, owing to 

the next reversioner having given his consent, 

ought to be raised when a reversioner sues for 
a declaration that the alienation is invalid. If 
it is not raised then, it cannot be raised in a 
subsequent suit by the rovesioner for posses- 
sion. Churam an Kandu v. Adjudhia Singh 

3Ind Cab. 117. (5 A.L.J. 1 = 3 M.L.T. 1 = 12 

C.W.N. 74 = 9 Bom. L.R. !348 = 6 C.L J. 766 

*■ 30 A. 1, /).) 

(239)-- S, U ( = CiV. Pro. Code , 1SS2, $. 7,7) — 
Dismissal of part claim as against some defend - 
ant-— Right of other defendants to prefer appeal 
against dismissal and to bring fresh suit against 
CO -defend dnts. Where the plaintiff’s claim was 
dismissed in part as against some of the defoi ' 
ants in the suit and the dismissal did 
affeots the interest of the other defondants, 
latter defendants should not be permitted 
prefer an appeal against the dismissal of 
plaintiff 9 olaim. 8. 13 of (ho Code did not 
? fresh suit by them against the co-defenda 
Iff refl P eot of th 0ir interest in the prope 

<vp°r°R * ETn , Nanhr yagv. kaluram 

„ ’k.R. 53, » 2 204 - 0 C. 120 4 A 

7 W.R. 366, R.) [R. t 16 C P.L.R, 142 ] ‘ 

„ Suit for possession — Morfg, 

pajti'—FaUurc by mortgagee to deny plainti 
title butt for sale by moriqnqre— R 0 s judio 
transfer of Property Act t IV of 1882 ), s. 

— Ostensible owner -Creditor mahinq'no' 
QUiry-Bon* fido transferee -O was fcho ow 
of the property in dispute. After his death 
widow R got Into possession. On her 


Civ. Pro, Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1869) — Continued . 

one Rudra got it as next reversioner. R had 
contracted certain debts, Rudra borrowed 
money on the seourity of the property and 
paid up R’s debt. The defendant P brought a 
suit against Rudra and his transferees, the 
plaintiff, N being among them, for possession 
of R’s entire property, on the ground that it 
belonged to him. N pleaded that P had no 
right to question the transfer made in his 
favour. No speoifio issue wag framed. P ob- 
tained a deoree against all the defendants, N 
being one of them. N then brought a suit 
against P for sale upon his mortgage executed 
by Rudra and pleaded that P was estopped 
from denying bis title as mortgagee. Held, 
that the plaintiff ought to have raised theques 
tion of estoppel in the previous suit brought by 
P, and not having done so, the present olaim 
was barred by the rule of res judicata. When 
N advanced money to Rudra, he did not make 
any enquiry as to his title. It was found that 
he resided in the same locality as Rudra and 
had been lending money to the family for a 
long time. Held, he could not claim to be a 
bona fide transferee within the meaning of 
b. 41, Transfer of Property Aot. The fact that 
money advanced to Rudra was applied in pay- 
ment of R’s debts did not make a mortgage 
made by Rudra a valid mortgage. PATERSHRI 

Partab Narain Singh v. nageshar Per- 

SHAD Pande, 8 A.L.J. 358. 

(235) — S. 11 ( = $. 7,7, Civ . Pro, Code , 1882) 

Res judicata — Hindu iridow representing 

estate — Question whether mortgage by widow 
binds estate — 11 iioir , executrix of her husband's 
estate— Probate and Administration Act (V of 
76’6'Z), s. 4 . — A Hindu widow borrowed money 
by a mortgage of her husband’s property. 
The mortgagee brought a suit on the bond 
and she contested it as tho executrix of her 
husbaud’9 estate. The questiou raised in that 
suit was, whether tho estate of her husband 
was bound by the mortgage, and it was found 
that the debt was contracted by her as execu- 
trix for tho benefit of the estate. Her adopted 
son subsequently brought a suit for a declara- 
tion that the mortgage by his mother was void. 
Held, that the question whether the mortgage- 
debt bound tho estate is res judicata , and tbe 
plaintiff cannot be allowed to re open the ques- 
tion ; that, as, in tho first suit, the widow was 
sued as executrix to her husband’s estate, and 
she represented the estate, tho plaintiff is bound 
by tho deoision in the previous suit. 8 HI BA 

Lakh an Rhakat v. srimati Tarangini 
Dasi, 4 Ind. Cas. 483. 

(236) — S. 11 l=*Civ. Pro. Code , lS82 t s . 15)— 
Suit for possession of certain trees— No bar by 
suit for damages fer loss of fruits or for declar- 
ation of title to such (fees —Where the Malgu- 
zars sued for possession of oortain harm trees 
from the defendant, who held a lease of the 
village exclusive of harra trees, for value of 
produoe of the same, the suit was not barred by 
res judicata under s. 13 of the Code, by the 
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Civ. Pro. Code (Acts V of 1908, XIV of 1882, \ 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued . 

dismissal of a prior suit for damages for the 
harra , collected by the defendant, instituted by 
the plaintiff 'a lessee of those trees and by the dis- 
missal of another suit brought by the plaintiff , 
for a declaration of his right to the fruit of all 
the larva trees. L. ROOKE v. DOSAI SONAR, 

7 C.P.L R. 63. (1 C.P.L.R. 145, R.) 

(237) — &■ II ( = s. 13, Civ . Pro. Cede, 1883) 
—Res judicata — Cause of action , identity of 
—Origm of suit different.— Where the oauee of : 
action is identical, though the origin of the 
suit is different, and the point at issue in both 
the suits is the same, the subsequent suit is 
barred as res judicata. MAUNG Lu GYI v. 
MAUNG GYI, L.B.R. 1893 — 1900, 490. 

(238) — S. 11, Civ. Pro, Code. 1853, s. 13, 

Expl. V).— A former suit brought by one 
of the uralars of a devasom, to question the 
alienatiou of devasom lands by some of the other 
uralars, having been dismissed, operates as 
res judicata to bar a subsequent suit brought 
for the same purpose by another uralar, whose 
position had not been reoognised at the first 
litigation, and who had not been brought on 
the record in those proceedings. MADHAVAN 
v. KESBAVAN, 11 M. 191. [D..28M. 457, 

F.B. = 14 M.L.J, 404.] 

(239) — S. II ( = Civ. Pro. Code , 1883, 

s. 13, Expl. III). --The plea of adverse possession 
raised by the defendant was opposed by the 
plaintiff on the ground that the defendant had 
not made such adverse possession a ground of 
attaok in his previous suit, It was found, how- 
ever, that the question of the character of the 
possession by the defendant then plaintiff had 
been considered by the Court in the previous 
suit, in whioh the Court came to the conclusion 
that the present defendant had long enjoyed the 
office and its lands adversely to the plaintiff’s 
family. Defendant was, therefore, not pre- 
cluded by the terms of Expl. II of s. 13 
of the Code of Civil Procedure. ALAGIRISAMI 
NA1CKER V. SUNDARESWARA AY\AR, 21 M. 

278. 


(240) — S. U ( — s. 13, Civ. Pro. Code, 1683)— 
Question of status as dauohter in administration 
moceedinqs— Question of status as dauqliter m 
regular suit- Incidental deter min at con of ques- 
tion- Con potent Ccurt-Resjudicata.-Wheve 
the appellant, A, applied as the daughter of - for 
letters of administration to the estate of B and 
an issue in that case was framed as to whether 
she was the daughter of B. Held, that the ques- 
tion whioh there arose as to whether A was the 
daughter of B was a question which it was neces- 
sary for the Judge to determine incidentally , 
for the purpose of determining whether she 
had a prior right to have letters of administra- 
tion granted to her, and that the Distriot Judge 
in disposing of A's application for letters , o 
administration was not a oompotent Court 

within the meaning of s. 13 of Aot XIV of 1 8 

To determine with conclusive effeot her status 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — Continued. 

as daughter of B. Held , therefore, that the 
question as to whether A was the daughter of 
B was not res judicata in a regular suit where 
such siatu^ required to bo determined MA 
CHEIN v. MAUNG THA GYI, L.B.R. 1893— 
1900, 633. [F., 5 L.B.R. 7«.] 

(240 a) — S. 11 — ‘Res judicata’ — Consent de- 
cree — Estoppel, distinguished. — A oonsent- 
deoree has, to all interns and purposes, the 
same effeot, as rts judicata, as a deoree passed 
per invitum. A consent-deoree, come to be- 
tween the predecessors-in-interest of the parties, 
touching matters substantially and directly in 
issue between them, is res judicata, lies judi- 
cata differs from estoppel. The former ousts 
the jurisdiction of the Court, while the latter 
does no more than shut the mouth of a party, 
To put it oolloquially and compendiously, estop- 
pel never means anything more than that a 
person shall not be allowed to say one thing at 
one time and the opposite of it another time ; 
while ics judicata means nothing more than 
that a person shall not be heard to say the same 
thing twioe over. BHAISHANKAR v. MORARJI, 
13 Bom. L.R. 950. 

(240-5) — S. 11 ( = s 13, Expl. II,. Civ. Pro. 
Code , 1653)— Res judicata— Ground of attack 
in former suit — Heard and finally decided . — In 
order to make s. 13 of the Civ. I ro. Code, 1882, 
applicable to a case to which Expl. II of 
the section applies, it is not necessary that the 
matter of the r'ubsfquent suit should have been 
heard or finally decided by a competent Court 
in the former suit. (6 C.W.N. 889, Rel. on.) 
The plaintiff sued for the ejectment of the de- 
fendant on the allegation that the defendant’s 
interest (under-raiyati) was an encumbrance 
which he had annulled by a not.ioe under s. 167 
of the Bengal TeDanoy Act ; the suit was dis- 
missed beoause the notice was not served within 
the statutory period. The plaintiff then brought 
the suit to eject the defendant as a trespasser 
with an alternative plea that, even if the de- 
fendant's under-raiyati be admitted to be valid, 
he oan be evioted on notice under s. 49, whioh 
has been given. Held, that the plaintiff’s olaim 
! to eject the defendant as a trespasser ought to 
i have been made aground of attack in the form- 
er suit, and that the cause of aotion in both 
cases was exactly the same, namely, that the 
' plaintiff is entitled to possession of the land 
! and was being wroDgly kept cut of it by the de- 
fendants. If. however, tbe plaintiff oould show 
1 that the defendant’s under-raiyati was terminat- 
I ed by a legal notice under s. 49, he would be 
entitled to eject the defendants. SHERJAN 
: GAzi v. Asmuttullah Gazi, 11 Ind. Cai. 
127. 

(240 c) — S. 11 (Act VIII of 1859, s. 2)— Suit 
for khas possession. — 8. 2 does not apply to a 
suit for ejectment and khas possession brought 
after plaintiff had in a former suit obtained a 
declaration that the land was bis mal land and 
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Civ. Pro. Code (Acti Y of 190B, XIV of 1882 
X of 1877. XXIII of 1861 and VIII of 
1859) — Continued . 


not defendant’s lakhir cj , and had served defend- 
ant with a notice to quit, wbioh was not 
complied with. ESHAN CHUNDER GhoSE v. 
Hurish Chunder Banerjee, 10 B.L.R. 
App 5 = 18 W.R. 19. 

(240-f7>— S 11 Res judicata— Co plaintiffs , 
res judicata as between— Civ Pro. Code Ucf 
XIV of 1882) s. 26 -D (ihe plaintiff) and R 
(the defendant) both together 6ued one C for 
recovery of oertain ornaments, whioh were 
alleged to belong io the estate of M, who was 
the father of D and the husband of R. The 
claim was deoreed in favour of R on the grouod 
that sbp was ibso’ute ow^er of the property. 
Later on D brought a suit against R claiming 
that the ornaments belonged to the estate of 
M and praying lor a declaration that he was 
entitled to succeed as bis son and heir. The 
olaim was resisted on the ground of res judi- 
cata.', Held , that the plea of res judicata must 
be disallowed, inasmuob as. in the first suit, 
there was no final adjudication as between R 
and D, and it was a matter of no consequence 
whatever to the defendant therein, for the pur- 
poses of relief to be given against him, whether 
R or whether D succeeded. As between oo- 
plaintiffs a finding to become res judi:a*a must 
have been essential for the purpose of giving 
relief to the plaintiff in the previous suit. 
The Court ought not to bold apoint to be res 
judicata > unless it is clear from the pleadings 
and the findings in the previous suit. No Court 
ought to infer res judicata by mere arguments 
from a judgment in a previous suit, RakH- 
MINI v. DHONDO, 11 Bom. L.R. 128. 

(240-c) — S 11— Res judioata— Point not dc- 
culed in appeal— Hindu Low— Mitaksbara— 
Mortgage of family property by father— Son's 
pious duty to pay debt— Redemption cf mort- 
gaged property by sons, after sale, if allowed- 
Son not impleaded tu suit on mortgage. — B and 
N mortgaged ancestral property to R, to pay 
off debts incurred hy tbeir father. N ’a interest 
in the property was sold in execution of a 
money-deoree and purchased by M. R. After- 
wards R sued B N and M R on his mortgage 
and obtained a deoree in execution of whioh 
he purchased the property himself. The sale 
was confirmed, but the certificate was Dot ob- 
tained by R for more than three years. R 
applied for certificate and it was grauted to him. 
Upon appeal. R objeoted that no appeal lav 
The lower appellate Court held that an appeki 
aid lie, but rejected the application as barred 
by limitation. In second appeal by R, the High 
Court pronounced no ('pinion as to whether an 
appeal would lie, bin dismissed the appeal hold- 
ing the application barred bv limitation In a 
suit by R for possession, held, by Chameir J. 
(1) that the suit was not barred by the rule of 
res judicata inasmuch as tho judgment of the 
High Court whioh was the fiual judgment in 
the case expressed no opinion on the question 
whether an appeal lay or not ; (2) that, the pro- 
perty having been sold in exeoution of a deoree 


on a mortgage made to pay off the family debt, 
the son was not entitled to redeem it on the sole 
ground that he was no party to tho suit on the 
mortgage, l*er Karamat Hussain, J . — A pri- 
vate sale by the father in a joint Hindu family 
or an auotion-sale by a Court is held to be 
binding upon his sons because of their pious 
duty to pay their father’s debt, and not because 
the sale has taken place, and as there is no 
pious duty to abstain from redeeming the mort- 
gage made by the father, an auction-sale can- 
not extinguish the right to redeem. When they 
olaim redemption, they, in fact, come forward 
to perform the pious duty oast upon them by 
the Hindu Law, aud au aucuon-s&ie cannot 
stand in their way. TLu- right i 0 redeem a 
mortgage is quite distinct from tbo right to get 
baok a share in a property sold in execution of 
a deoree upon a mortgage. BALDEO 8INGH 
v. HIRA LAL, 9 A.L.J. 67. (25 A. 214, Erpl.) 


J - - - • v + O. 

Kes judioata— Respondents in same interest— 
Costs.— Where a plaintiff in a former suit 
admitted that no portion of the land then sued 
for was inoluded withio her taluk as originally 
settled and defiued by the dowl, but that she 
had, as talukdar, acquired title to the taluk as 
taufir , held that she oould not bring her present 
suit and claim to fall baok upon tbo other title. 
Held also, that there was no ground in this 
case for departing from the general rule of 
allowing but one set of the costs to respondents 
in the came interest, since the Collector, as 
Court of Wards and representing the infant 
defendant, would sufficiently have discharged 
his duty, and have exeroised a sound discretion, 
if he had loft the defence in the hands of the 
other defendants, or at the most applied for 
leave to join in their oase. WOOMATARA 

DEBIA v. Unopoorna Dassee, 11 B.L R 

p ?'c' C , Q n 18 n W R - 16S - C F -3 0.LR 253,4 

R B H C - 3J4 ' 22 W.R. 464. 
24 W.R. 304, 2 O. 152, F.B. 6 C. 559 = 8 C.L. 

m ?q B ,V V 74 ,' F B " 11 B ’ 703 - 14 B - 31, 21 

“■ 24 C fsf 3 ' 448 = 23 76 °' 31 M ' 385 : 


?■ “ rro. Lode, 1S59, s. 2) 

Mu llt/nriousness— Dismiss xl of suit— Deter- 

munition of suit. The objection to a suit on 
the ground of multifariousuess or misjoinder 
of causes of .notion, is an objection to the 

eveTT™ ? !““• u° d ” “ F revRil3 what- 
ever time, it baa the eflect of preventing a 

WhnrT , ,0 i U u L he SUit after hearing, 
here a suit has been dismissed for multi- 

fanousness, the suit is not within the raeauine 

•• ?' A °‘ V «I o' '859. heard 

18 B.L.R *S E 87? ,NQH V - I,ACHMI K00KB - 

*■ X'srs 

oonstitnt 1 ' “ P'o2! «d 

Effect ofH i ud,ca l a ~ s ^ Compromise- 

** FECT 0F . 1 Bom. L.R. 894. 
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CIy. Pro. Code (Acts V of 1908, XIII of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859 — )Continued. 

i241-a)— 8. 11 —Amendment of decree — 

Successive applications to amend-- See DECREE 

—Amendment of decree, u C.L.J. 48 i. 

(242) — 3. 11 — Question of right of way— Res 
judicata— Sec EASEMENT, 3 Ind. C s. 271. 

(243) — S. 11 — See EASEMENTS ACT, 1882, 
s. 13, 9 Ind. Cas. 813. 

(244) — 8. 11— See ESTOPPEL— DENIAL OF 
TITLE, 10 W E. 22=1 B.L.R. A.G. 1. 

(245) — S. 11— Sec ESTOPPEL— ESTOPPEL 
BY JUDGMEMT, 28 C. 3i8. 

(246) — 8. ii— sv Estoppel— Miscella- 
neous, l Bom L.R 709. 

(247) — 8. 11 —See EVIDENCE— DECREES, 

Judgments and proceedings in suits, 
16 C. 300. 


(248) — S. 11— See EVIDENCE ACT, 1372, 
ss. 13 and 43, 9 Bom. L.R. 65 = 31 B. 543. 

(249) — 8. U — Soope — Submission to juris- 
diction of foreign Court when arises — See 

Foreign court— General, 26 C. 93 1 = 3 C. 
W.N. 614. 

(250) — 8. 11 — See HINDU LAW— REVER- 
SIONER’S, 2 C.L.J. 144. 

(251) — 8. 11— See JURISDICTION OF CIVIL 
COURTS 3 A. 521. 


(252)— 8. 11— See JURISDICTION OF REVE- 
NUE COURTS, 73 P.W.R. 1908 = 124 P.L.R, 
1908 = 12 P.R. 1909 = Icd. Cas. 321. 


(253)— 3. 11— See LAKHERAJ TENURE, 2 
W.R. 207. 


(254)— 8. li— See Landlord and Tenant 
—Forfeiture, 8 ind. Cas. 660. 


(255) — 8. 11— See LANDLORD AND TENANT 

—Tenant’s liability for rent, 9 C.L J. 
479 = 13 C- W.N, 746=1 Ind. Cas. 539. 

(256) — 8. 11 — Res judicata — Point taken in 
defence but not considered — Adverse decision 
against defendant — EfEeot — See LEASE — 
GENERAL, 13 C. W.N. 5 1 3 = 9 C.L.J. 362 = 5 
M.L.T. 247 = 1 Ind. Cas. 66. 

(257) — 8. 11 — Ac order passed by a Mamlat- 
dar in a possessory suit does not give rise to the 
bar to which Expl. 2 of s. 13 of the Civ. 
Pro. Code, 1882, relates— See LIMITATION 
ACT, 1909, art. 47, 5 Bom. L.R. 932-28 B. 


216. 

(25 8 ) — s. ii-See Limitation act, 1903, 
art. 109, 6 W.R. 78. 

( 259 ) — 8. 11 — See MAHOMEDAN LAW 
WILL, 9 C. W.N. 938. P.C. = 1 C L.J. 594 = 
2 A.LJ. 758 = 15 M.L.J. 336 = 7 Bom. L.R. 
876 = 33 C. 116 = 32 l.A. 244. 

(260) — 8 . U— See MORTGAGE— GENERAL, 


5 C.L.J. 653. 

(2611— S. II — See MORTGAGE— REDEMP* 

TION 13 Bom. L.R. 162, 34 C. 223 = 5 C.L.J. 
192, 7 A. L.J. 185 = 5 Ind. Cas. 269 = 32 A. 215. 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — Continued . 

(262) — 8. 11— See PRE-EMPTION— MISCEL- 
LANEOUS, 157 P.W.R. 1909. 

(262-a) — 8. II — Res judicata between co- 
defendants— See RES JUDICATA— PARTIES, 10 
Ind. Cas. 324. 

(263) — 8. 11 — See SANAD, 7 C.L.J. 202. 

(264; — 8. 11 — Suit for the amount of stamp 
duty and penalty — 3tamp Aot. 1979, s. 41 — 
Costs -See STAMP DUTY, 6 A. 70 = 3 A. W.N. 
211 . 

(265)— 8. 11— See TRANSFER OF PROPERTY 
ACT, 1882, a. 92, 25 M. 300, F.B. = 12 M.L.J. 

! 128 . 

! (266)— S. li— See Withdrawal of suit, 

; 3 B.L.R. 48, P.C. = 13 M.l. A. J60 = 12 W.R. P. 
C. 43. 

(266-fl) — 8, 11— See Nos. 60, 205, 206. 207, 
i supra, AND NOS. 902, 903, 2660-a, 3626, 4037, 
4644, infra. 

(267) — S- II, Expl II ( = Expl . II, s 13 t 
j Civ* Fro, Code, 1S32) — Scope ana application* 

—Expl. II, s. 13, applies only to two suits 
between the same parties, for the same reliefs 
on different titles, but not where the subject- 
matters in the two suits are different . SARKUM 
ABU TORAB ARDUL WAHEB v. RAHMAN 
BUKSH, 24 C. 83. (11 M.l. A. 50. 12 B.L.R. 

304, 1 C. 144, P.C., 4 C. 190, P.C., 20 C. 79, 
P.C., 11 B.L.R. 158, 2 C. 152, D ) [F., 24 

C. 711 = 1 C.W.N. 565; Appr., C.L.J. 337 ; 
R„ 25 B. 189. 8 C.W.N. 385, i C.L.J. 248. 8 
C.L.J, 82 = 12 C.W N. 862 = 35 C. 979.] 

(268) — S. II, Expl. ‘J —Suit for rent — Vatta 
improper— Extent of land overstated— Prior 
suit lor rent lor previous fastis— Issue as to 
patta being proper— Finding as tc extent— Not 
necessarily to be assumed— No res judicata— B, 
a landlord, sued his tenants, P and others for 
rent for faali 13 16. P raised the plea that 
the vatta tendered was improper beoau 9 e itover- 
aiated the extent of the land cultivated under 

' fche patta. In a prior suit for rent for faslis 
1314 and 1315 between the same parties, a 
similar patta wa 9 tendered and was held to be 
proper, aod it was contended that the question 
being res judicata could not be raised in the 
present suit. Held per Sankaran Nair, J- 
(Munro, J. % Diss.) that the decision in the prior 
suit did not operate as res judicata Where a 
question {e g,, extent or ownership of the land) 
need not be deemed to have been decided on the 
ground that the decree in the previous suit re- 
quires such assumption to make it a deoree 
rightly passed, a party is not, in the absence of 
a clear and express finding, precluded from 
raising any question in a subsequent suit. 
BAMMIDIBYYA NAIDU v. BAMMIDI Paradesi 
NA1DU, 21 M.L.J. 344. (8 M. 219, 24 C. 

616, P.C , 24 A. 429, 12 B L.R. 391, P C. ,16 C 
682, P.C.. 9 C. 439, 15 C. 800, P.C., 2 C. 152, 
2 A. 582. 4 A. 69. 3 C. 145, 9 C. 426, 11 C. 
301, 21 C. 236, 24 C- 711. 5S C. 17, 1 C.L.J. 
248, 337. 13 M. 287, 17 M.L.J. 518, 30 M. 
498, 20 A. 110, R.) 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 

(269) — S. 11. Expl. II. — Matter which ‘ought’ 
to have been made ground of defence — 
Question to be deoided on the facta of eaoh 
case — See C. P ACT XVIII OF 1881, S3. 71, 
139 (a), 5 N.L.R. 189. 

(270* — 8, 11, Expl- II— See HINDU LAW— 
WIDOW. 9 Bom. L.R. 591=5 C.LJ. 344 = 11 
C.W.N. 474 = 4 A.L.J. 232 = 2 M.L.T. 145 = 17 i 
M L. J. 233. 

(27 U—S. 11. Expl. 4 ( = 13, Expl. II , Civ. 
Pro, Code , 1882) — Question which ought to have 
been raised to former suit, by way of defence . — 

A question which ought to have been raised by 
way of defence to the former suit, must, by 
virtue of Expl. II to s. 13, Civ. Pro. Code, 1882, 
be treated as having been directly and substan- 
tially in issue in that suit. 8HYAMA CHARAN 
BANERJI v. MRINMAYI Deri, 31 C. 79. (12 

A. 51, P.C. D.; 16 C. 682, P. C., 20 C. 79. P.0. 
R.) [R., 1 C.L.J. 337, 6 C.L.J. 622, 8 C.L.J. 
369. j 

(272) - S. 11, Expl. 1 ( = Expl. II, s. 13, Civ. 

Pro. Code, 1682) — Suit by subsequent m :rtgagee 
—‘Prior mortgagee made a varty — Prior mort - 
gagee's omission to set up his prior right — Sub- 1 
sequent suit by prior mortgagee. — Where, in a 
suit on a mortgage-bond by a subsequent mort* 
gagee, the earlier mortgagee of the same pro- 
perty, who is made a party, omits to set up his 
prior right and claim what he should be paid 
off or that the property Should be sold subjeot 
to his mortgagc-lmo, a subsequent suit brought 
by the prior mortgagee or his heirs will be bar- 
redlhis mortgage-'ie having been extinguished) 
GOPAL LAL v. BENARASI PERSHAD CHOW- 
DHRY, 31 C. 428. (24 A. 429, P.C., F.) [ F ., 

2 C.L.J. 574, 36 C. 193 = 5 C.LJ. 611 ; Cons., 

1 C.LJ. 327 ; D. t 9 C.L.J. 79.] 

(273) — S . 11. Expl. (1) — Res judioata — 

Defendant omitting to put forward a plea in 
his defence, effect of— Plaintiff bornid to set up 
all possible claims in his suit— Pleadings , — A 
mortgagee instituted a suit for sale of the pro- 
perty based on his mortgage exeouted by the 1 
mother of the plaintiff, impleadiDg him and 
the mother on the ground that she had after 
the mortgage gifted the property to him. In 
that suit it was found that the mother of tho 
plaintiff had full rights in the property and 
that she was competent to mortgage. A decree 
foe sale was passod and the deoreoholdor pur- 
chased the property. Subsequent to the pur- 
chase, the plaintiff sued to rooover a share of 
the property on tho ground that his mother 
was not competent to mortgage it and that the 
defendant in execution of his decree had pur- 
chased only tho life interest of his (plaintiff’s) 
mother whioh terminated with her death. Held 
that the suit was barred by the rule of res judi- 
cata. It was nooessary for the plaintiff to have 
raised all the please available to him in that 
suit in ordor to defeat tho defendant, and if 
any plea was not taken and the defendant got 
his deoree, it was no more opon to the plaintiff 


Civ. Pro. Code (Acts Y of 1908, XIV of 1892 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued, 

to briDg the suit for possession on the ground 
that bis mother had only a life-estate and as 
suohthe mortgage and the sale held in execu- 
tion of the decree were not binding on him. A 
plaintiff and a defendant are both bound to 
take every possible plea in support of his action 
or defenoe as the case may be. GlRJA DAYAL 
v. Brij Bhukhan, 10 Ind. Cas. 29. (ll M.I. 
A. 50, 10 W.R. 1, 12 0.C. 347, 4 Ind. Cas. 
763, R.) 

(274) — S. 12, Expl, IV — ‘ Might and ought * 
—Mortgage— Rea judioata.— Plaintiffs brought 
a suit for sale on foot of their mortgages 
of 1879 »Dd 1883. They held another mort* 
gage of 1884. In suit for sale on foot of this 
mortgage, they put up the mortgaged property 
to sale and themselves beoame purchasers 
thereof. The sons and grandsons of the 
mortgagor, who were defendants to the present 
suit, brought a suit to set aside the auction-sale 
in respeot of their two-thirds share in the pro- 
perty. The mortgagees in that suit set up a 
usufructuary mortgage in their favour made in 
June 1879, A deoree was made in favour of 
these sons and grandsons conditional upon their 
paying the amount due under the usufruotuary 
mortgage. The mortgagees did not in that suit 
set up their rights under the mortgages of 1879 
and 1883 whioh were the subjeot-matfcer of the 
present suit ; held, that the plaintiffs were 
debarred from maintaining the suit by the 
prinoiple of res judicata, inasmuoh as what the 
plaintiffs acquired by the auotion-sale was the 
full proprietory title over tho property origin- 
ally mortgaged, wbat they paid for it wa 9 not 
the trifling sum paid at the auotion-sale, but 
this sum plus all that was due to them under 
the usufruotuary mortgage of 1379 and the two 
simple mortgages of 1879 and 1883. and they 
ought to have pleaded in reply to the suit 
brought by the present defendants that the 
latter were entitled at most to a conditional 
decree subjeot to payment of whatever was due 
to tho auotion-purohasers on aooouut of the 
antecedent mortgages subjeot to whioh the pro- 
perty was sold. GOKUL CHAND v. GANGA 
BAKHSH, 8 A.L.J, 936. 

(275) — S. 11, Expl. IV — Res judioata — 
Matter which might have been made aground 
of defence or attack — Causes of action in the two 
suits Identity not necessary. — On June 3rd, 

1904, A exeouted a usufruotuary mortgage-deed 
and also a deed of further oharge in favour of 
the plaintiffs, on September, 4th. 1905, he 
exeouted another mortgage- deod, the consider- 
ation for whioh consisted of the amounts due 
on tho previous deeds aud a further advaooe. 
In 1906, A sued through his next friend for 
cancellation of the deed dated 4th September, 

1905, and for possession of the property. The 
claim was deoreed and in exeoution of the 
deoree the plaintiffs were dispossessed of the 
mortgaged property. The plaintiffs brought 
the present suit for recovery of the property on 
the basis of the usufruotuary mortgage-deed 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1S77, XXIII of 1861 and VIII of I 
1859)— Continued, | 

dated 3rd June, 1904. Held , that the present j 
suit was barred by Expl. IV to s. 11 of . 
the Civ- Pro. Code. Held further that a matter 
in the sense ol a ground of defence or attack 
within the meaning of Expl. IV may be , 
res judicata , even though it has not been 
aotually decided in the previous suit. Held ' 
also, that the faot that the causes of action in 
the two suits are different is no ground for 
holding that a matter is not a res judicata. | 
NAWAZISH AHMED V. MURTAZA HUSAIN, ; 
li O.C. 117 = 11 Ind. Cas. 346. (24 C.71,20 

A. 1.10, 32 B. 315, 16 C 682, 11 M. I. A. 73, 
26 M. 760, 27 M. 102, 12 C.W.N. 292, D.) 


(275 -a) — S, 11, Ezpl. IV — Res Judicata— 
siti l fir redemption-^ Failure of suit— Second 
suit in ejectment— Court — Discrtlion — In eject- 
ment-sun a redemption deace can be passed 
— Mortgage— Redemption— Ptaclice . — Where a 
person sues to redeem a mortgage from the 
defendant and fails, he can bring a seoond 
action against the defendant in ejectment. 
The second action is not barred by ? cs judicata. 
The question whether any matter might and 
oughi. to have been made a ground of defence or 
attack in a previous suit must depend on the 
facts of each case. One important te9t is, 
whether the matters in the two suits are so 
dissimilar that their union might lead to con- 
fusion. The matter involved in a suit in eject- 
ment is essentially different from that involved 
in a suit for redemption. In the first plaoe, 
where a person sues to ejeot, he sues as owner 
of the property ; where he sues to redeem, he 
sues as owner of an interest in it, namely, the 
equity of redemption and the defendant as 
mortgagee is sued as holding the property as 
security for the debt. Secondly, in a suit for 
redemption, no question of title to the property 
is necessarily involved, because, if the mortgage 
set up by the plaintiff is proved and alive, the 
mortgagee oannot deny the mortgagor’s title 
but must allow him to rodeem and sue him 
separately on the question of title. If the 
mortgage is not proved, the suit fails, independ- 
ently of the question of title. It has been the 
practice of the Bombay High Ccurt to pass a 
decree for redemption in a case in which the 
plaintiff has sued in ejectment. This is purely 
in the exeroise of the Court’s discretionary 
power ; and it can hardly be maintained that 
the plaintiff failing in an ejeotment suit ought 
to pray for the alternative relief by way of 
redemption, when the Court is not bound to 
grant it. as a matter of right. MAHOMED 
IBRAHIM ABDUL RAHIMAN v SHEIKH H AM J A 
MAHOMED ALLY, 13 Bom. L.R. 895-33 B. 507. 

(276) — S. 11, Expl. VI - Community of 

interest— Persons not parties to former suit. 

B sued certain persons for ejeotment in Revenue 
Court. Defendants pleaded that they were pro- 
prietors on half the property in dispute and the 
other half belonged to J and others. TheRevenue 
Court held that B was not the proprieto*.. bhs 
then brought the suit in the Civil Court for 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXUI of 1861 and VIII of 
1859) — Continued. 

declaration of title. Held , that the parties to 
the former suit did not litigate in respect of 
the private right claimed in common for them- 
selves and others within the meaning of s. 11, 
Expl. VI of the Code. In order that Expl. VI 
might be applicable, there must be community 
of interest. Held that the dismissal of the 
suit did not bar the trial of the issue as to title 
as regarded J and others who bad imt been 
m*de parties to the previous suit. Per Karetinat 
Husain, J. — The doctrine of res judicata with 
certain limitations prohibits a Court of justice 
from deciding in a subsequent suit an issue 
which has been decided in a previous suit. 
When a Court, with reference to an issue in- 
volved in a subsequent suit, is of opinion that 
res judicata bars the trial of that issue, it 
refrains from deciding that issue. To oall this 
action of the Court a decision of that issue in the 
subsequent suit i6 a misnomer and can in no 
way deprive it of the power of deciding that 
issue between the plaintiff and the rest of the 
defendants. JaIMENGal DEO v. BED SARAN 
KUar. 8 A L.J. 345. F.B, = 9 Ind. Cas. 819 = 
33 A. 493. 

(277) — S. 11, Expl, VI — Suit for ejectment in 
Revenue Court — Question of title decided by 
Assistant Collector — Decision becoming final — 
Res judicata. — In a suit for ejectment in the 
Revenue Court, the defendants to that suit 
pleaded title in themselves, and the Assistant 
Collector held that the plaintiff had failed to 
prove title as against them. This deoision 
became final. In a subsequent suit in the Civil 
Court for declaration of title against the former 
defendants and also certain others, held that 
the deci«iou of the Revenue Court operated as 
res judicata so far as couoernod those persons 
who had been defendants to the previous suit, 
but not as against those who were no parties to 

tb« suit, bed Saran Kuar v. Bhagat Deo, 
8 A.L.J. 341, F.B. = 33 A. 433=10 Ind. Cas. 
924. 

(278) — Ss. 11,2,12, O. 20, r. 12 ( = ss. 13) 
212, Civ. Pro • Code, 1362)— Claim in fact 
included in prior dismissed suit— Reference to 
pleadings and judgments to explain decree — 
Mesne profits.— S. 13 of the Civ. Pro. Code does 
not enact that no property comprised in a suit, 
which is dismissed, shall be the subject of 
further litigation between the parties. What 
it does enact is that no Court shall try any suit , 
in which the matter directly and substantially 
in issue has bean directly and substantially in 
issue in a former suit, and has been heard and 
finally decided. That a claim has been icolud- 
ed in a previous suit, without its having been 
directly and substantially put in issue and 
deoided, doe3 not upon the dismissal of that 
suit preclude a subsequent suit upon it. In 
order to determine whether anything ought to 
have been set up in the previous suit, the soope 
of that litigation ought to be determined ; and, 
when a decree simply dismisses a suit, it is 
neoessary to look at the pleadings and judg- 
ment in the suit, to see what were the points 
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Civ. Pro Code (Acta Y of 1908, XIV of 1882, 
X of *87 7, XXII! of 1861 and VIII of 
lfif'O' — Continued. 

actually beard and decided. [F , 31 C, 95 
= 8 C.W.N. 30 ; R., 25 B. 115, 1 C.L.J. 337, 
12C.W.N. 127 = 6 C.L J. 735-35 C. 961; Cited, 
60 P.R. 1894 ; D., 9 C.W.N. 679 ] As to mesne 
profits, it is quite competent to the High Court 
to direct au enquiry under s. 212 of the Civ. 
Pro. Code. J AGATJIT SINGH v. SARABJIT 
SINGH, 19 C 159=18 l.A 165 P.C. = 6 Sar. 80. 

(279l — Ss. 11, U. 17, 0. II, r. 2 l = Civ. Fro. 
Code, 1882, ss. 13. 43 244)--Swif for vain ? of 
trees standing on land— Suits for its oiunershio 

Custom as regards standing crops and frets 
on land.— The consideration of the question of 
the ownership of the tan trees which was not 
substantially in issue in the previous suit was 
held not barred in the subsequent 9uit, though 
the parties were the same. As an ordinary 
rule, standing crops go with the land. But, in 
parts of Burma at least, it is recognized that 
trees, and especially tari trees, frequently 
belong to a different person from tho owner of 
the land aud the custom as to be proved. M.\ 
LIO Y\VA v. MauNG LU THA, U.B.R. 1897 — 
1901. Yol. 11,213. (U.B.R, 1892— 1896, Vol. 
II 548, U.B.R. 1897 — 1901, Yol. II, 286, 360, 
13 W.R. 101, F. 
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(280) — 8s. 11 and 14,0. II, r. 2, O. 
r. 2— RENT, 7 O.O. 103. 



(281) 8s. 11, 26,0. IV, r. 1 -See Res- 

Judicata— Miscellaneous, 27 M. 102. 

(282) — Ss. 11 , 17 (=ss. 13 and 214, Civ. Pro. 

Code 18*2), difference between. — 8. 244 bars a 
suit brought for the determination of certaiu 
questions specified therein, but it does not bar 
the trial of any issue involved in those ques- 
tions, if the issue is raised at the instance of a 
defendant in a suit brought against him. 8. 
244 in this reaped differs from s. 13, Civ. Pro! 
Code, 1882, which not only bars the trial of a 
suit or of an issue whore the suit or the issuo has 
actually been previously heard aud determined, 
but also the trial of an issuo which might and 
ought to have been raised in a previous suit b> 
either party. BHIRAM ALI 8HAIK SRIKDaH 
v. GOPI KANTH SHAHA, 24 C. 353 = 1 C.W.N 
396. (8 A. 146, J) ) (/<’., 26 0. 946, 4 M.L.T 

285-19 ML. .7. 1 = 1 lud. Cas. 193; Appl., 2*3 
C. 187; Rel. on, 7 C W.N 607; R., 27 C. 415 = 

4 C.W.N. 557. 32 M. 242 = 5 M.L.T. 248 = ] 
Ind, Cas. 221.1 


(283) Ss. 11 , 17 ( — Civ . Pro. Cede, 18 S 2 

ss. 13, Ex pi. Ill , 211) — Res judicata— Ones- 

lion arising in execution- Separate suit, main . 

taxability < f II j-old a share in a village to B. 
The plaintiff thereupon brought, as co-sharor 
a suit for pro omption and obtained a dcoree! 
In that suit he pleaded that tho cash pa^mont 
to tho vondor was less than Rs 700 ; that out 
of a total o / Rs. 1.078. Rs. 350 and Rs. 84 had 
been left with the vendee to moot mortgages on 
tho property ; and ho claimed to pre-empt 
on the same terms. The Court found that 
Rs. 1,078 was tho true consideration and the 
deoreo was for payment of that sum and 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued, 

nothing was said as to who was to receive that 
sum or whether the Rs. 350 forming a portion 
of that sum was to be deducted on aooount of 
the alleged mortgage. The plaintiff deposited 
the sum decreed, aod at the same time protest- 
ed that the whole sum was not payable to the 
vendee, B. He then brought the present suit 
to make B pay off tho mortgage of Rs. 350 or, 
m the alternative, that plaintiff should have a 
decree for recovery of that sum to be applied in 
discharge of that mortgage. Held that the 
suit was not maintainable, that its subjeot- 
ma'ter referred to a matter which was the 
subject of the first pre-emption suit, the decree 
in which made no mention of who was to draw 
tho money when deposited in Court by the 
plaintiff or wbn was to benefit, that there wai 
nothing whatever to show that when B drew 
the sum of Rs. 1.0/3 he overdrew any sum, and 
that tho question oamo within tho purview of 
s. 244 (c) of the Civ. Pro Code. BRAHMAJIT 

Gir v. Bahadur, A.W n. 1886. 100. 

(284) Ss. 11, 17 ( = ss. Id, 214, Civ . Pro. 
Code, 1882)— Issue arising cut of execution of 
decree, not raised Qnd determine 1 under $. 211 
—Effect.— Issue arising out oi execution of a 
decree, not being raised and determined under 
s. 244, Civ. Pro. Codo, not barred. So that 
section doas not preoludo a defendant, in his 
subsequent separate suit, from raising that 
particular issue. NIL KAMaI MUKERJEE v. 

Jahn.ahi Chow dhurani, 26 c. 946. (24 c 

355, K) [/•'., C.W.N. 607, 4 M.L.T. 285 = 
19 M L.J. l.J 


* — ^ ^ ' 


Code, \SS 2 \— Decree un ity ss. 88 , 8 !) ef Transfer 
of Properly Act, IV of 1882— Decree not in 
atcor.wnce with judgment — Constt notion of 

dcirtc. lu a suit for 1 ho recovery of tho amount 

duo under a mortgage deed, certain proporty not 
comprised in the mortgage was included iu the 
plaint. Tho defendant overlooked this in his 
defence, aud judgment was given iu favour of 
tho mortgagee declaring that “a decree be 
given agaiust tho hypothecated estate.” In the 
decree that followed, the property affected was 
described as “ tho property specified iu the 
p.aint." After the sale of the properties, the 
defendant instituted a suit for the recovery of 
the portion of tho proporty sold whioh was 
erroneously included in tho plaint. Held that 
it was not lutended by tho Court to give a deeree 
over any property other than that hypothecated, 
and that tho description in the decree, vis.. 

*' r* 6 P^perty specifi.d in the plaint.” must be 
held no mean only the hypothecated property 
mentioned in the plaint ; and that the suit was 
maintainable, uot being concluded either by 
s. 13 or a. 244 of the Civ. Pro. Code. RAM 
e.HANDER V. HONDO. 22 A. 412 = A.W N. 1900, 
155. [A\, 7 M.L T. 191.1 

(286) Ss. 11, 47— -Sec MESUE PROFITS— 

Right to mesne profits, 19 b, 632, 
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€iv. Pro. Code (Acts Y of 1908, XIV of 1882, | 
X of 1877, XXIII of 1861 and VIII of 
1859 )— Continued. 

(286-a)~ Ss. n. 47— Second suit for redemp- 
tion — Ups judicata — See MORTGAGE RE- 
DEMPTION. H O.G. *257. ! 

(287 • — Ss. 11 and 47— See MORTGAGE- 
REDEMPTION, 24 A. 44, F.B. = A.W.N. 1901, 
194, 6 O.O. 23'J. 

(288) — Ss ! 1 . 47— See RES JUDICATA — 
Cause of action, 4 G.L.J. 211 , 18 B. 327. 


(289>-Ss. 1.1 and 47— Sec TRANSFER OF 
PROPEREY ACT, 1S82, ss. 60, 62, 3 O.C. 371. 

(290* — S' 11, 47.0. XXL rr. 38, 02[=ss.l3 
211. 278,282, Pw. Pro Code, 18S2 — Execution 
— Leya* e< /). esent m v j of ju'Ujnn-ht-ctebtor in 
possession os trustee — Objection — Pefence raised 
in sepirat-: suit,— Held, that, though a legal 
representative of a judgment-debtor who alleges 
that tho prooerty sought to be sold in execution 
was not the property of the judgment-debtor 
blit was property possessed by the legai repre- 
sentative as trustee for others, may file an 
objection under s. 278 of the Code, there 
is nothing to compel the Lilmg of such an 
objection and it is open to the legal represen- 
tative to raise the defence in a subsequent suit 
brought bv the auction-purchasor for po--ession. 

Rani indomvjm v. Jageshar, A.W.N. 1906, 
198 = 3 A.L.J 955 = 28 A. 644. 

( 291 ) — Ss. II. 17, O, XX T , rr, 80,99 ( = 
C/w . Pm. Code, 1892, ss. 12, 2U 280 and 
2 21) — C cecutivn-juncef dings — Res judical — 
One M. M. had a decree for money against 
four persons of whom R- R, and J. R., were 
two. The decree was against each of the four 
for one-fourth of the total sum decreed. R. 
R. having died, leaving J.R , co-judgment- 
debtor, as his heir, M M. applied for execution 
as regards R. R.’s one-fourth share by attach- 
moot of his share in certain house property. 
J.R., objected to the attachment, and his 
appeal agiinst the order rejecting the appli- 
cation was dismissed. On revision, the Chief 
Court remanded the case for inquiry on the 
merits and disposal according to law. The 
original Gourt executing the decree, on the 
dace fixed for evidence, on the decree holder 
not appearing when tho case was oalled, passed 
two orders, first, in the execution case, to the 
effect that the decree-holder being absent, the 
file should be consigned to the record-room; 
and, secondly, in the objection case, to the 
effeot that “ t he decree-holder is absent, aud 

under s. 331. Civ Pro. Code the decree- 
holder is a quasi-plaintiff, and the oojectoc a 
quasi -defendant, and that, therefore , in the 
absence of the deoree-holder, the objection 
must be allowed, and the property release 
ed ” The deoree-holder did not attempt 
to* have these orders set aside, but subse- 
quently applied again for execution at aohing 
the same property. J. R*> again objected, 

urgingthar. the decree-holder had finally ^ 

his right of executing the decree against that 
property, beoause of the previous order passed 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VII 1 cf 
1859) — Continued. 

in the objection caso. The executing Court 
disallowed tho objection. On appeal, the Divi- 
sional Judge held that tho previous order was ft 
bar against a subsiquent- application for execu- 
tion of the decree by attachment ot the property 
then released. The decree-holder appealed to 
the Chief Court. Held , that the order in the 
execution case was not a bar to further execu- 
tion ; that the order passed in the objection case 
couid not legally be passed under s. 331, Civ. 
Pro. Code, (that seetfon only relates to cases 
in which a decree for possession is in ques- 
tion, ond resistance or obstruction is offered to 
the officer charged with the execution of the 
warraut by a person who is not. the judgment- 
debtor) ; that s. 244 (c) was applicable to the 
case, and the objeotion must, be deemed to have 
beeu allowed under tho seoiion. J.R., the 
objector, being a judgment-debtor, s. 278 was 
not applicable. Where the heir and represent- 
ative of a deceased judgment-debtor being him- 
self a judgment-debtor uuder the same decree 
objects to the attachment of tho property of the 
decea-ed man, on the ground that the objector 
has a lien upon it, the matter falls within the 
scope of s. 244 (e). that taking the order as one 
under s. 244 (c), the acceptance of the objection 
and release cf the property in the absence of 
t lie decree-holder without any evidence being 
taken from tho objector amounted to nothing 
more than a dismissal for default of the execu- 
tion application, that the decree-holder was 
entitled again to apply for execution against 
the same property, aDd the firstCourt was right 
in declining to treat the matter res Judicata. 
Maghar Malv. Joti Ram, 20 P.L.R, 1903 
= 90 P R. 4902. 

(292) — Ss. 11, 47, O. XXI, r. 99 -Objection 
to execution by reversioner — D-jcree- holder 
directed to get a declaration against the rever- 
sioner — Reversioner brought upon the record 
as judgment-debtor — Former order, no bar — 

See Hindu Law— widow, 4 A.L.J. 117 = 
A.W.N. 1907, 64. 

(293) — Ss. U, 72 — Sec RES -JUDICATA— 
Matters in issue, 4 P.R. 1903. 

(294) -Ss. 11. 92 and 93 ( = •$.<?. 13 , 839 . Civ. 
Pro. Code i 1SS2) — Res jndk-ata — Parties under 
whom they claim— Persons disputing validity 
of waqf — Necessary parties. — Persons, who 
dispute the existence of a trust, cau be made 
parties to a suit under s- 532, Code of Civil 
Procedure, 1882, and it follows that they will 
be bound by the decision arrived at in that 
suit. The words iu s. 13 “ parties under whom 
they cDim *’ are very wide M.ANOHARI v. 

Muhammad Ismail. 8 A.L.J. 896 =33 A. 732. 

(295) — Ss- 11, 96. 100 ; O. XLI, c. 22 —See 
Res Judicata— General, 7 a. 606, F.B. 

(2961— Ss. 11, 114, 0 . XLVLI. r. 1 —See 

Res Judicata— adjudications, 13 C.W.N. 

1197 = 10 C.L.J. 420 = 2 lad. Gas. 129. 

(297) — Ss. 11, 115 — See RES JUDICATA— 

Competency of Court, 2 O.C. 261 . 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, j Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of X of 1877, XXIII of 1861 and VIII of 

I859j— Continued. 1859 )— Continued. 


(293)— Sa. 11, 141— See RES JUDICATA— 
Res Judicata in Execution Proceed- 
ings, 3 A. 141, F.B. 

(•293- a)— S. U. 0. I, r. 3 y O. I. r. 10 <2), 
0. Is r. 13. 0. II r. 3. 0. 77, r, 6, 0. II, 
r. 7. 0. XIV, r. 1 (5 1 ; 0 XVIII, r, 1 -Specific 
performance <>t contra :t of sale of land — Parties 
to the contract proper parties to the suit— Costs 
—Powers of aupcllate Court with regard to 
question of costs — Practice — Raising of issues — 
Waiver— Res judioata— Misjoinder of parties 
and causes of action, — A son of the plaintiff had 
filed a sail against the plaintiff and his other 
son in 1884 for a partition of the property in the 
plaintiff’s possession The two main questions 
in that suit were, first, whether the property in 
the hands of the plaintiff was ancestral property 
and as such belonging to the joint family, and, 
secondly, whether the son could, during the 
plaintiff’s life-time, claim partition of that 
property against his wishes. The Court of first 
instance deoided both the question in favour 
of the plaiutiff’s son. The appeal Court rever- 
sed tho decree of the Court of first instance 
holding that the plaintiff’s son oould not claim 
partition of ancestral property during the 
plaintiff’s life time. Having found this, the 
appeal Court observed that that was sufficient 
for the deoision of the case, but they thought it 
“ advisable to express an opinion on tho 
question ” whether the property was ances- 
tral. On that question the appeal Court came 
to the conclusion that the son had failed 
to give suoh proof, that tho property that 
oame to the hands of his grandfather con- 
tributed materially to tho funds whioh tho 
grandfather employed in the business. In 
1907 the plaintiff entered into a contraot for 
the sab of a plot of land with one Awabai. 
Under the agreement it was provided “ That 
the voudor will oloar at his own expense, 
all incumbrance, and olaims on the said pro- 
perty and will otherwise make out a good title 
thereto free from all reasonable doubts, claims 
and demands.” As some sons and grandsons of 
the plaintiff objected to tho alienation of tho 
property by tho plaintiff, Awabai’s solicitors 
called upon the plaintiff to obtain oonourronoe 
and consent of all persons who would bo entitl- 
ed to an interest in the property on tho footing 
that it was ancestral. Tho plaintiff thereupon 
sued Awabai for epeoifio performance of tho 
contraot. On her death tho plaintiff brought on 
the record her exooutora. Ho made also his 
sons and grandsons partios to tho suit, praying 
that, should they or any of them sot up 
any olaim against the said premises, his sole 
and absolute rights to the said premises might 
be deolared and given effect to. Tho oxeoutors 
(defendants I & II) denied tho right of tho 
plaintiff to enforoo tho oontraot on tho ground 
that ho had failed to mako out a good title to 
the property by removing or olearing tho claims 
of his malo issues, and submitted that the 
plaintiff had no right to drag them as parties to 
a litigation between him and his sons, and that 


| they could not be expected to wait for the oom- 
I pletion of tho sale of the land until such litiga- 
tion was over. Defendant No. Ill, ono of the 
sons of the plaintiff, contended that the plain- 
tiff hid misjoined causes of action and that the 
had interest in the property in the suit whioh 
was ancestral. The other sons also contended 
that the property was ancestral and sought for 
a declaration that the property was joint family 
property, and prayod for an iujunotion restrain- 
ing the plaintiff from alienating the same. It 
was contended on behalf of the plaintiff that 
the question as to the nature of the property 
was res judicata in view of tho decision of the 
Appeal Court in tho suit of 1884, The Court 
of the first instance hehl that the question as 
to the nature of property wa9 not res judicata t 
as all that the Court of appeal in the prior suit 
deoided was that a son could not acoording to 
Khoja Law enforce partition agaiust his father, 
that the 9uit was bad for misjoinder of parties' 
and oauses of action, and that the plaintiff was 
not entitled to ouforoe specific performance of 
tho contract. On appeal ; Held, confirming 
the deoreo of the lower Court, (1) that the only 
question deoicled by the appeal Court in the 
suit of 1884 was a3 regards partition, that the 
question as regards tho character cf property, 
although directly and substantially in issue 
between tho parties to that suit, was not heard 
and finally deoided between the partios, so as 
to ostop the plaintiff’s sons and grandsons from 
olaiming to have the question tnod and deter- 
mined when properly raised. (2) That the suit 
was bad for misjoiuder of oauses of actiou and 
parties. (3) That the plaintiff was not entitled 
to enforce specific performance of the oontraot 
owing to the dispute between him and his sons 
regarding the character of the property. Be- 
fore different sets of defendants can be join- 
ed in tho same suits or different oauses of 
action united in ono suit, two conditions must 
bo fulfilled ; first, tho right to relief sought in 
tho suit must arise against all tho defendants 
from the sarno aot or trausaotion or, the same 
series of acts or transactions ; aud, secondly, 
somo common questions either of faot or law 
should arise against tho defendants if separate 
suits wero brought agaiust suoh persons. Iu a 
suit for speoifio porformauco of sale or purchase 
of property, parties other thau those who are 
parties to the oontraot cannot ba joined in the 
suit. Where there are claimants adverse to the 
vondor-plaintiff whose olaims are not purely 
illusory or manifestly unmaintainable, the 
cxisteuoe of suoh adverse claims entitles the 
defeudant-purohaser to a decree in his favour 
in a suit for speoifio performance. The 
appellate Courts have tho fullest power and the 
widest discretion to alter, vary, or reverse 
any portion of a decree under appeal, includ- 
ing the portion that deals with oosts. It is 
tho settled practice of the appeal Court never 
to interfer with the JudRo below in his order 
as to oosts, unless tho order offends against 
some well-recognised principle, or unless the 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882. 

X of 1877. XXIII of 1861 and VIII of 

1859) — Continued. 

appeal Court feels that it would be unjust to 
the party against whom it is made if the order 
be allowed to stand. A question arose whether 
the defendants, by not urging the objection as 
to non-joinder or mis-joiuder of parties or mis- 
joinder of causes of action, iu the form of an 
issue, were to be taken as having waived the 
objection: Jleld by Davar , J.— That there 
was no waiver ; for ‘ though it has been the 
practice of the Bombay High Court to allow 
the defendants’ counsel to raise issues soon 
after the pleadings are read, the duty of fram- 
ing and recording issues is cast by law upon 
the Court. Defendants’ counsel is under no 
obligation to raise or frame issues. He is only 
bound to give such information to the Court 
on behalf of his client as may be necessary to 
form a correct appreciation oi the disputes and 
differences between the parties. Any omission 
on hie part, when suggesting issues to the 
Court, ought not to prejudice his client to the 
extent of holding that they had waived the 
objection.” Bold by Robertson, J. — That the 
objection was waived : for “ in the Bombay 
High Court it has always been the praotioe for 
counsel for the defendant, after the reading of 
the pleadings, to suggest to the Court the issues 
which be desires raised. These are generally 
recorded by the presiding Judges with but slight 
modification. It is. no doubt, due to the fact 
thatr those Courts can aud do rely on the assis- 
tance of an able and highly trained bar, that 
the provisions of 0. I, rr. 3 & 4, have for all 
practical purposes dropped out of use. AHMAD- 
BHAI HABIBHOY v. 8IR DlNSHAW MANECKJI 
Petit Barto, 13 Bom. LR. 1061. 

(2991 — S. 11, O. I. r. 8 (111 = ss. 13, 30. Civ. 
Pro. Code , 1882)— Application under s. 30 

presented too late— Suit dismissed on that 
y round — Res judioata — Subsequent suit not 
tarred. — In a suu the Court deoided that the 
application for permission to sue on behalf of 
other persons interested, under s. 30, Civ. Pro. 
Code, 1882, had oome too late, and dismissed the 
suit. Held that the suit could not bo said to 
have beenfinally deoided. It could not operate as 
res judicata to a subsequent suit brought upon 
the same cause of auction. MUSAMMATPHIKNA 
V. RAHMATULLAH 8ARDAR, 2 Ind. Caa. 622 
(21 A. 505 R.J 

(300) — S. 11, O. I, r. 8 (1) ( — Civ, Pro. Code 
1882 , ss. 13 and 30)— Suit in respect of matter 
in which several versons arc interested Leave 
of Court not obtained— Effect of decree in suit 

on rights of persons other than parties to suit. 
Expl. V to s. 13 of the Code has no application 
where the procedure prescribed by s. 30 has not 
been followed. UCHHA BO BARIK v. BANMALI 

16 C.P.L.R. 161. (8 M. 496 14 M. 57, 23 M. 
28, F.) 

(301) — 3. 11. O. I, r. 8 (1)— See RES 5 JUDI- 
CATA— PARTIES, 8 Ind. Oas. 129 = 8 M.L.T. 

445 . 


Civ. Pro. Code (Acts Y of 1908, XIV of 9882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 

(302) -8. 11, O. I. rr. 8 (2). 10 (2), (3), (5), 
li— See Partnership-General, 142 P. 
W.R. 1910 = 97 P.L.R. 1910 = 9 Ind. Cas. 999. 

(303) — 8. 11, O. II, r. 1-See RES JUDI- 
CATA— GENERAL, 31 M. 385. 

(304) — S. 11. O. II. r. 1 — See RES JUDICATA 
— ADJUDICATIONS, 26 M. 760--* 13 M.L.J. 440. 

(305) — S. 11. O. II, rr. 1 and 2 ( = Civ . Pro. 
Code , 1877, ss.13,42, 43)— First suit to redeem 
plaintiff's share— Second suit for pre emption of 
brother's share. — Three brothers joined iu mort- 
gaging their shares and the mortgagee assigned 
his sights toM. Two brothers joined in mort- 
gaging their shares and the mortgagee assigned 
his sights to M. Two brothers subsequently 
sold their shares to M, and the other brought a 
suit against M to redeem bis own share and 
obtained a decree. He subsequently brought 
the present suit against M to enforce his right 
of pre-emption, in respeot of the saie to the 
latter by his brothers of their shares. Reid that 
the suit oould not be dismissed on the ground 
of false analogies in connection with ss. 13, 42 
or 43 of the Civ. Pro. Code, 1877, by reason of the 
plaintiff not having raised his right of pre- 
emption in his previous mortgage suit. 
BaLGAR 81NGH V. MINATULLAH, A.W.N. 
1881. 163. 

• 

(306) — 8. 11, O. II. rr. 1, 2, O. IX, rr. 8. 9, 
O. XVII, rr. 2, 3 — See RES JUDICATA— 
CAUSE OF ACTION, 6 Ind. Cas. 233 = 8 M.L.T. 
60 = 20 M.L .J, 535. 

(306- a)— S. 11, O. II. rr. 1,2, O. XXI, r. 35 
— Omission of relief — Second suit barred — 
Decree for joint possession — Execution of decree. 
— Where the plaintiff omitted to ask for a relief 
which he oould have demanded in a former 
suit, he was barred from seeking the same 
relief in a subsequent suit. O. XXI, r. 35 
of the Civ. Pro. Code of 1908 has not conferred 
on Civil Courts a new power of granting a deoree 
for joint possession. It only shows in what 
manner a deoree for joint possession should be 
executed. A right to joint possession is a right 
which existed long before Act V of 1908 came 
into force. In 1908, plaintiff brought a suit 
for exclusive possession of certain property. 
The suit was dismissed on the ground that, 
on plainttff’s own statement, the property 
was part and parcel of an undivided mahal. 
In 1909, plaintiff instituted a fresh suit on the 
same cause of action paying for a declaration of 
ownership, for possession of the property and 
for joint possession if the plaintiff was entitled 
to that. Held, that the suit- was barred partly 
by a. 11 and partly by O. II, rr. 1 and 2 of 
Act of 1908. SHEO PHER SlNGH v. BHOLA 
SINGH, 11 Ind. Cas. 87. 

(307) — S. 11, O. II, r. 2 ( = ss. 13,43, Civ . 
Pro. Code , 1882 ) — Mortgage — Redemption — 
Suit lor possession of proprietary holding with- 
out mentioning shamilat — Mortgage created by 
decree— Execution ofdeerte barred— Subsequent 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — Continued. 

suit lor possession of the same land by way of 
redemvtmn — Adverse 'possession — Construction 
of decree — Bar to recovering phamilat — Res 
judicara. In 1897, S sued G and A for posses- 
sion of 246 kanals and 18 marlas of land, with- 
out. mentioning anything about the shamilat 
appertaining thereto, on the allegations that 
ho was the owner of that area, but the defend- 
ants bad taken forcible possession of it under 
an alleged title of mortgagee. 8 got a decree 
therefor, conditional on his paying to G and A 
Rs. 837-8 0. The decree wap in the following 
terms : — “ IV h hukm diya jata hoi kc agar 
■mudai 857 Uma\a 8 a>xna barai muda alai 
adalat men '71 akhal kare to dakhal orazi mut • 
dawiya par pawed' S failed to execute the 
above decree. In 1907, 8 claimed pos-:es c ion 
of the said proprietary holding (whioh then 
measured 237 Kanals and C marlas) with 373 
kanals, 17 marlas of shamilat land on payment 
of the amount above-mentioned : Held, that 
(1) The first suit was cleariy not one for re- 
demption of a mortgage, hut simply for posses- 
sion, but even if it be considered a suit for 
redemption, it did not bar the second suit. /133 
P.W.R. 1908, 93 P.R. 1908, ]<\) The decree 
created a judicial hypothten and established 
betweon the parties the relation of mortgagor 
and mortgagee. (9 3 P R. 1879, F.B.. 57 P R. 
1883. 10 P.R. 18S8, 137 P.R. 1879, R ) The 

olaim as regards the shamilat land is barred by 
s. 43. Civ, Pro. Code, 1832, as the 1st suit did 
not oover a proportionate share of the shamilat, 
which cannot be treated as a mere accessary to 
the proprietary holding. Shi«:r SlNCUl v- 
Gopind SAHAI, 4 Ind. Cas. 4lO = 3U P W R 
1909. (113 P.R. 1901. _/•’.) ' ’ 

(308)— S- 11, O. H,r.2[-Civ. Pro. Code , 
1882, ss. 18,43 1 — Mort gage bond -Principal and 
interest payiblc on default -Suit for interest 
alone on default — Second suit for principal and 

subsequent interest — Maintainability- Suit to 

recover principal and interest due under a 
mortgage-bond — Tho bond provided that inter- 
est acoruing on tho principal sum should bo 
paid by a certain dato each year and in default 
of payment regularly each year, tho plaintiff 
should be at liberty at once to olaim payment 
of the principal and interest in arrears.’ The 
first year s interest not having beon paid on tho 
due date, a suit was first brought to recover 
the same. Tho plaint therein stated that 
plaintiff had agreed to recoivo yearly tho 
interest duo for each year and the principal at 
the stipulated time, and that ho would accord- 
mgly receivo tho interest for tho subsequent 
years and the principal at tho time stipulated 
in the bond. Held , that tho alternative provi- 
sion in the bond was intended for the exolusivo 
benefit of the plaintiff, and he had an option to 
sue either for the first year’s interest, or for tho 
same together with the principal amount. The 
real test under a. 43 of the Civ. Pro, Code, was 
whether the option was so exercised as to deter- 
mine the plaintiff’s locus penitentiac, The 
plaintiff having manifested his intention of 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882„ 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 

waiver by tho overt aot of a suit whioh could 
not be reoalled, the second suit for the prinoipal 
and subsequent interest was not barred. Held 
also, that there was nothing to prevent a 
person, against whom the Court trying the first 
suit had passed a deoree, from claiming exemp- 
tion from liability in the second suit over whioh 
such Court had no jurisdiction. BADI BlBI 

Sahibal V. Sami Pillai, 18 M. 237. [D.. 28 
P.R. 1907 = 93 P.L.R. 1908 = 140 P.W.R. 
1907.] 

(309) — S. 21, O. II, r. 2 ( = ss. 13 and 43, 
Civ. Pro. ('ode, 1SS2)— Dismissal of a previous 
suit for redemption of a mortgage— Subsequent 
suit for redemptionof the same properities based 
on a different mortgage, whether barred ,— A 
previous suit for redemption brought on a 
mortgage of 18^0 by the plaintiff's prodeoessor 
to the defendant s tarwad, had been dismissed 
on tho grouud that the mortgage sued on was 
not true and the present suit was instituted for 
redemption of the same properties in respect of 
another mortgage of 1 Q 54 On a reference to 
tho Full Bench of the question, whether the 
present suit was barred under ss. 13 or 43, 
Civ. Pro. Code, or uuder both, held, that it was 
not barred under cit her of tho sections. MADA- 
thil Raman v. Kuishnan Nair, 16 M.L J. 
48 = 29 M 153, F.B. (26 M. 7<>0, 27 M. 102, 

; 22 iM. 259, Or.nulcd.) [R. 31 M. 385, 
F.B., 5 Ind. Cas. 478.] 

(310) — .S', 11, O. II, r. 2 ( — Civ . Pro . Cede, 
1882, ss.,13, 13, — Suit bji mortgagee for mort- 
gage mom ;/— -Ho prayer for sale— No bar to 
subsequent suit far sale, — If a mortgagee suo 
for a money decree with lien over the mort- 
gaged property without asking for its sale, 
although tho terms of his mortgage deed enti- 
tled him to do so, he may nevertheless bring a 
separate subsequent suit for an order for sale of 
tho property. Suoh subsequent suit will not 
bo barred either by ss. 13 or 43 of the Code. 
Similarly, if the prior suit had contained a 
prayer for sale also and the Court from inadver- 
tenoo or other cause took no notice ot the prayer 
and passed a money deoree ouly there will bo 
no bar to a subsequent suit (or sale. But it 
would be different, if, in the formor suit, this 
right, of tho mortgagee to sell tho property had 
beon distinctly refused. In that case, s. 13 
would clearly apply. GANPaT RAO v. MT. 
SAKHOO BAI, 3 C.P.L.R. 170. 

(311) —$. 11, O. II, r. 3 ( = ss, 13, 13, Civ . 
Pro, Code, 1882) — Mortgage — Money decree — * 
Enforumtnt of money dierre against mat tgaged 
prr.pt) ty sold to a third party — Mortgagee's lien 

Kes judicata. — It seoms to be quite clear 
that, in prpvincos in whioh tho Transfer of 
Property Act is not in force, it is open to ft 
plaintiff, holding a mouey-deoreo ou a mort- 
Rage-boud, to attaoh the mortgaged property 
so long ;as it is in the judgment-debtor's pos- 
session and his interest in it has not been* 
alienated. But whero the property bas already 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, j Civ. Pro- Code (Acts Y of 1908, XIV oi 1882, 
X of 1877, XXIII of 1861 and VIII of X of 1877, XXIII of 1861 and VIII of 

1859) — Continued. 1 1859) — Continued . 


been sold to a third party, not a party to the 
suit, he cannot enforce such decree against , 
suoq property. S. 43. Civ. Pro. Code, 1882, 
is clear enough, and shows that the obligation 
to pay the debt and collateral security consti- 
tute but one cause of action. As the plaintiff ! 
did not originally sue to enforce his mortgage I 
lion, and merely claimed a money decree, he ; 
is precluded from bringing a second suit on 
the same oause of actiou. MAUNG PO THIT 
V. KUTRAN C'HETTY, L.B.R. 1893—1900, 14. 
[10 C. 299, Selected Judgments I, p. 311, R.] 

(312) — S- 11, O. fl. r. 2 ( = ss. 13, 43, Civ. , 
Pro. Cede, 18yJ , — Will — Pro 1 at* — Revocation— 
Sud— Re-j juiicata — Causes of adieu, joinder i 
cf — Probate l u consent. A applied for grant of 
probate of a will. X entered a caveat on behalf 
of B, an infant. X subsequently withdrew the 
opposition, and. by consent, probate was 
granted to A. B attained majority, and alleg- 1 
ing that the estate w*«* being mal-administercd , i 
applied that. the probate might either be revck- ( 
ed or jointly granted to her. The application 
wa 3 refused. B then applied for revocation of 1 
the probate on the grouud that the will was a 1 
forgery and that probate had been obtained by 
fraud without, any evidence. Held , that assum- 
ing that s. 13 ol the Code was applicable, the 
second application for revocation was not 
barred by constructive res judicata, inasmuch 
as, it was not obligatory upon B to take iho 
ground now urged, in her previous application. 
Quo' re : Whether an application for rev^ca- j 
tion of probate is a suit. KHIRODAMOYI 

Barmaniv. bagala Sundari Barmani, 4 I 
C.L.J. 492. | 

(313) — 11, O. II, r. 2 ( = Civ. Pro. Cede, ; 
1882, ss. 23, 131)— Res judicata.— A person , 
instituted a suit for a declaration that a certain 
will was a forgery, and it was found upon evi- 
dence ihat the will was genuine. In a subse- > 
quent suit to recovor moveable property, he j 
averred that the will was invalid a3 it sought 
to dispose of property contrary to ca<te usage. I 
The decision in the former suit did not operate 
as res judicata, and the plaintiff is not estopped j 
from questioning the validity of the will, as i 
it was not necessary for him to make this a j 
ground of attack in the former suit. THAN- 
DAYAN v. VALLIAMMA, 13 M. 336 = 2 M.L.T. i 

130. [R., 26 M, 760, 4 L.B.R. 32.] j 

(314) — S- 11, O II, r 2 1 = Civ, Pro. Core. 
1877 , ss. 13, 43,-Act I of 1377 (Specfic Relief 
Act), s- 42. — Where a previous suit for declara- 
tion of title to immoveable property and for 
the setting aside of a deed of gift of such 
property has been dismissed, with reference to 
the provision of s. 42 of the Specifio Relief Act, 
on the ground that the plaintiff had failed to 
sue for possession, though he was not in pos- 
session and was able to sue for it, a subsequent 
suit for recovery of possession is not barred by 
s. 43 of the Civ. Pro. Code, whether or not a 
fresh cause of action has acorued between the 
institution of the firstsuit for a declaratory deoree 


and the second suit for possession. RAM Sa- 
WAK SINGH v. NAKCHED SINGH, 4 A. 261, 
(F.B.) [F., 7 C.P.L.R. 63 ; R., 17 A. 174.] 

(315) — .S’ 11. O. Tl, r. 2 l = Civ. Pun Code, 
1S82, ss. 13, 43) — 'qrtcmcni for sale — Vendee 
put in possession subsequently ejected by vendors 
— Sale not completed— Suit by veno.ee tor posses- 
sion and in junction — Similar suit by vendors- - 
Subsequent suit by vena ee tor specific perform, 
ante — Omission to sit up ground of defen e — 
Res judicata. — Plaintiffs and defendants enter- 
ed into an agreement for sale of » coffee planta- 
tion subject to certain mortgages. The plain- 
tiffs paid a part of the consideration-money and 
were put in possession oi the estate subject to 
the supervision of the defendants. The salo 
was to be completed and the balance of the 
price was to be paid after a certain time. The 
purchasers cultivated the estate and paid off 
the mortgages and made some other payments 
on behalf of the vendors. Then disputes arose 
and each party accused the other of delay. The 
vendors eventually sued for possession of the 
estate and for general relief. The purchasers 
defended themselves in that suit, and sued for 
possession under s. 9 of the Specific Relief Act 
and for damages and for an injunction. There 
was no relief prayed and no issue framed in 
either suit on ai.y point except possession and 
compensation. The purchasers did not ask for 
completion of the agreement, nor the vendors 
for ite cancellation. Plaintiffs were allowed the 
management of the estate, but refused posses- 
sion thereof. After the disposal of both the 
suits, the plaintiffs instituted the present suit 
for specific performance of the agreement for 
sale. Held that the suit was barred by s. 43, 
Civ. Pro. Code. The agreement was the cause 
of action in the prior suit also by the plaintiffs. 
The vendors having asserted that the agreement 
was no longer in force, the obvious course for 
the purchasers was to demand completion of it. 
Plaintiffs, having failed to assert that right in 
the prior suit, could not be permitted to do so 
now. The High Court had. also, held that the 
suit was barred as res judicata also, but the 
Judicial Committee, witbout deciding the point, 
affirmed the decision cf the High Court on s. 43. 

Rangayya Goundan v. Nan japp a Rao, 
24 M. 491 = 6 C.W.N. 17 P.C. = SBom. L.R. 799 
= 8 Sar. 117. [F„ 10O.C. 44 28 P.R. 1907 = 93 
P L.R. 1908 = 140 P.W.R. 1907 ; R , 8 O.C. 389, 
10 O.C. 145.] 

(316) — S, 11, O. II, r.2( = ss.l3, 43, Civ. Pro. 
Code,lb77i-‘Karnavan's right to recover proper ly 
in Anandravan's possession — Improvements by 
Anandravan— Charge for. — The Karnavan of a 
Malabar tarwad has a right to demand at any 
time, the restoration of the property of the 
tarwad, in the hands of the Anandravans, and 
a suit, therefore, for the recovery of those pro- 
parties is not barred, under ss. 13, 43 of the 
Civ. Pro. Code by the fact that in a previous 
suit between the same parties, certain items 
now olaimed were not inoluded, or that there 
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Civ. Pro. Code (Acts V of 1908, XIV of 1982, 
X of 1877. XXIII of 1861 and VIII of 
1859) — Continued, 

was a deoree of dismissal in pursuance of a 
Karar according to which the Anandravan had 
to but did not surrender his lands. [£., 20 M. 
129 ] An Anandravan is not entitled to oharge 
for improvements made in the course of the use 
of the tarwad property. KANNaN v. TENJU. 
5 M. 1. 

(817) S. 11. O. 77, r. 3 ( = s. 13, Expl. 2 
nnd s. 13. ( xv, Pro, Code, 1832) — Res Judioata. 

H, S, maternal grand- father of the plaintiff 
and defendants, Noe. 1 and 2 ; owned a share in 
a village. On his death in 1877, the defendant 
No. 1 took possession of the property. In June, 
1895, the plaintiff brought a suit for possession 
of one-third share in tho property on the basis 
of a gift, alleged to have been made by H. 8. in 
favour of himself aud defendants Nos. 1 and 2. 
That suit was dismissed on the ground that the 
deed of gift was not registered and was inad- 
missible in ovidenoe. In that suit, defendant 
No. 2 filed a written statement in which he 
said that he had no right whatever to any of 
the property which, he said, solely belonged to 
defendant No. 1. Subsequently the plaintiff 
brought a suit for his share by inheritance in 
the propecty aud in view of tho relinquishment 
by defendant No. 2. he olaimed a half share in 
the property. ][ c li, that the suit was not 
barred by s. 13. Expl. 2. nor by s. 43 of tho 

Code. Mir Ihtisham Haider v. Mir Baqar 
AH, 9 O.C. 239, (7 N.W.P. 60, 11 B.H.C. 224, 
£.) [R t and Rel. t 12 O.C. 347.] 

(318) — S. 11, O. 77, r. 2 ( =>ss . 13, 13, Civ 
Pro. Lode, 18S2 i — Relief omitted in former 

suit, suit for— Declaration of title— Relief claim- 
ed in subsequent suit which could have been 
claimed previous suU—R 2 q Judioata..— The 
appellant (talukdar) caused a notice of eject- 
ment to be served on the respondents as 
thekadars of a villago, under tho provisions of 
es. 54 and 55, Oudh Rent Aot. Tho respond- 
ents suod to oontest their liability to bo ojeoted, 
and tho notioo was set aside. Thereupon, the 
appellant brought a suit against the respond- 
ents in the Court of the Subordinate Judge for 
possession of tho village, alleging that’they 
were thekalaras and liable to be ojeoted by the 
Revenue Courts. The appellant did not ask in 
nis plaint for a declaration of his title. His 
suit was dismissed. The appellant subse- 
quently instituted the prosont suit against tho 
respondents in whioh he alloged that they 
were thekadars of the village and claimed a 
declaration that ho was the absoluto proprietor 
of the village, and the only right whioh the 
respondents had was to rooeivo one-tenth of the 
prooeeds of the village, and that they were 
liable to be ejooted by the Rent Court. Tho 
suit was dismissed on the ground that it was 
barred by the provisions of s. 43 or s. 13 of the 
Code of Civil Procedure. Held, that the present 
suit oould not be held to be barred by s, 13 
Civ, Pro. Code, for, it oould not be said that 
the appellant olaimed a declaration of his title 
la toe former suit and that the Court refused 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1961 and VIII of 
1859) — Continued. 

to grant him relief. But it was barred by s. 43, 
Civ- Pro. Code. The oauses of aotion in the 
two suits were tho same ; the Courts whioh 
heard the former suit were competent to grant 
the appellant a declaration of his title ; the 
appellant had an opportunity of obtaiuiug in 
the former suit the relief which he now sought; 
and, having omitted to sue for it in the formed 
suit, be could not sue for it now. PARTAB 
NaRAIN SINGH (THE HON’BLE 8lR MAHARA- 

ja) v. Mussmumat sarju Dei, s O.C. 173. 
[R., 8 O.C. 389, 13 O.C. 19 ; F. t 10 O.C. 44.] 

(319; S. 11, O. 77, r 2 i = Civ. Pro. Code , 
ss. 13, 13) — Partition of house-sites by 
Revenue ( ourt —Ouster — Suit for possession — 
Dismiss/ — Subsequent suit for partition , whe- 
ther barred. — Oa an application to the Revenue 
Court for partition, the sites to certain houses 
were partitioned and oertain portions allotted to 
the plaintiffs, who were uuder the belief that 
by the partition not meroly the site but the 
houses were partitioned, The defendants oust- 
ed the plaintiffs from possession of the portions 
of tho houses which the plaintiffs so believed 
had fallen to them on partition, and in conse- 
quence of this they instituted a suit for 
recovery of possession, which was dismissed on 
the ground that the Revenue Court had no 
power to partition house property and that, 
ooasequontly, the plaintiffs had not aoquired 
any title to the speoifio portions of the houses 
whioh they olaimed. They then brought a 
second suit for partition of the house property 
whioh was contended to be barred by the pro- 
visions of ss, 13 and 43, Civ. Pro. Code. Held 
that the suit was not barred either by s. 13 or 
by s. 43, as the oause of aotion was not the 
same, and the property, tho subjeot-matter oi 
the two suits, was not identical, nor was the 
title upon whioh the two suits were based iden- 
tical. Balbhaddar Nath v. Ram Lal. 25 
A. 901 = 1 A L J. 228, 

(320)— S. 71, O. 2, ( = ,s\s\ 13, 43, Civl . Pro . 
Coae, 1S82) Cause of action — Damages,— A. 
plaintiff cannot include iu a claim for mesne 
profits arising out of an act of dispossession 
committed against him in 1886, a demaud for 
compensation in rospeot of damage said to have 
been done to him when he was still in posses- 
sion of tho land iu 1885. The two causes of 
aotion being different, s. 43, Civ. Pro. Code, 
does not bar the suit. Nor does s. 13 apply 
where the claim for damages was left undeoided 
in a former suit on the ground that tho Court 
had no jurisdiction to deal with it. MAHA- 

beer Singh v. Ramrhajan Sah, 16 C. SIS. 

n ' ll% r * Bom. act 

XVII OF 1879, 7 B. 377. 

(322) — 8. 11, O. II, r. 2— See JOINDER OF 
CAUSES OF ACTION, 17 W.R. 380. 

(323) — 8. 11 , 0. II, r. 2 — See Mortgage- 
General, 32P.R. 1910 = 50 P.W.R, 1910-fi 
Ind. Oas. 655 = 57 P.L.R. 1910, 
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Civ. Pro. Code (Acts V of 1908, XIV of‘1882, 

X of 1877, XXIII of 1861 and VIII of I 
1859) — Continued. ! 

(324) — 8. 11, 0. IT, r. 2 — Sec MORTGAGE 

— Redemption, 6 lad. Ca$. 336 = 14 C.W.N. i 

1001. | 

(325) — S. 11, 0. IT, r. 2 — See RES JUDICATA ; 

—General, L Bom. L.R. 76 = 23 B. 597, 7 M. 
L.J. 288, A.W.N. 1903, 97, 26 P L.R. 1901, , 
48 P.L.R. 1902 = 2 A. L.J. 342. ' 

(326) — S. 11. O. II, r. 2 — Sec RES JUDICATA 

— ADJUDICATIONS, 8 A. L.J. 47 =9 Ind. Gas. 

53. | 

(327) — S. 11. O. II, r. 2 — First plaint alleging 
interference with possession — Second plaint j 
alleging dispossession— Ciuse of action different 
— See Res judicata— Cause of action, 4 
Ind. Gas. 97=6 M.L.T. 375. 

(323)— S. ) 1, O. II, r. 2— See RES JUDICATA 

— CAUSE OF action. 8 Ind. Gas. 9. 7 A. L.J. 1 
29 = 32 A. 119 = 5 Ind. Gas. 451, 14 Bur. L.R. 
334, 7 M.L.T. 84 = 5 Ind. Gas. 756, 10 O.C. 
145. 

(329) — S. 11, O. II, r. 2 — See RES JUDICATA 
—Competency of Court, )6 M. 48i. 

(330) — S. 11, O. II, r. 2 — Sec RES JUDICATA 
—Matters in issue, 28 M. 406, 16 M. 11 = 2 
M.L.J. 265, 12 O.C. 347 = 4 Ind. Cas. 733. 

(331) — S. 1). O. II, r. 2 — See RES JUDICATA 

— Miscellaneous, 6 C.W.N. 314. 

(332) — S. 11, O II, r. 2. s. 73— See PROVIN- 
CIAL SMALL CAUSE COURTS ACT, 1865, s. 6, 
A.W.N. 1890, 21. 

(333) — 8. II, O II. r. l,s. 141 — See RES 

judicata— Res judicata in execution 

PROCEEDINGS, 2 Ind. Cas. 105. 

(334) — S. 11, O. II. rr. 2, 3, 6— See RES 
judicata— Cause of action, 8 O.C. 65. 

(335) — S. 11, o. II, rr. 2, 4 and 5— See RES 
judicata — Cause of action, 58 P.w.R. 

190b. 

(336) — S. 11. O. II. r. 2. O. XX, r. 12— See 
Mesne profits— Suits for mesne pro- 
fits AND ASSESSMENT IN EXECUTION. 4 B. 
L.R. 173, F.B. = 13 W.R. 15 = 14 W.R. 151. 

(337) — S. 1 1, O. II, r. 2, O. XXII, r. 1— See 
Res Judicata— Cause of action, 8 O.C. 

889. 

(338) — S. 11, 0. II, r. 2, XXXII, r. 7— 

See RES JUDICATA— ADJUDICATIONS, 25 P. 
L.R. 1909 = 14 P.W.R. 1909= l Ind. Cas. 400. 

(339) — S. 11, O. II, rr. 1, 5 ( = ss. 13, 14 (6), 
Civ. Pro. Code, 1882- Res judicata— Prior pur- 
chaser — No estoppel by judgment against him in 
an action after sale — Privity of estate Mis- 
joinder of causes of action, —A donee of a house 
cannot be estopped as being privy in estate by 
a judgment obtained in an action against the 
donor commenced after the date of the gift. (15 
A. 108, F.,) A person claiming property as the 
heir of his father, on the ground that his 
mother had no title to the property whioh she 

C. II—66 


Ciy. Pro. Code (Acts Y of 1908, XIV cf 1882, 
X of 1871, XXlll of 1861 and VIII of 
1859)— Coni iu tied, 

purported to dispose of by way of gift to her 
daughter, cannot join in the same suit another 
cause of action based ou the ground that the 
daughter had obtained a good title to the 
property from her mother and he was entitled 
to it as the daughter’s father. ABDUL^LI 
AlIDULIIUSEIN v. MIAKBAN ABDULil USEIN . 

13 Bom. L.R. 268. 

(340) — S. 11, O. V II, r. 11, C. VI. r.18— See 
PLAINT— AMENDMENT OF PLAINT, 4 O.C. 
108. 

(341) — S. 11. O. VII, r. 13, O. XLIII, r. 1 — 
See Res judicata— Judgments on preli- 
minary points, Effect of, 4 b.u.o. a C., 
no. 

(342) — S. 11, O. IX, rr. 3, 4— See RES 
Judicata— Judgments on preliminary 
points, Effect of, o B.L.R. App. 64 = 14 
W.R. 81. 

(343) — S. 11, O. IX, r. 9— See PUN. ACT f 
XVI OF 1887, SS. 5 (1), (c) and 110 (1), 144 
P.L R. 1904. 

(344) — S. 11, O. IX, r. <), O.XXVI , rr. 1 . 
11, (s.s. 18, 108, 800, Civ, Pro, Code, 1882,) — 
Partition mil — Preliminary decree— Execution 
struck ojj (or default — Fresh suit , if lies. — A 

| previous suit for partition brought by the 
plaintiffs having been compromised, an Amin 
was appointed to effeofc a partition in terms 
of the compromise. Subsequently tho parties 
not appearing, the executioD-prooeedings then 
pending were dismissed for default. Meld , 
that a fresh suit for partition is not barred by 
s. 13 or s. 103 of tho Code. S. 103 has no 
application to execution-prooeedings. MADON 
MOHON MONDUL v.BIKANTA NATH MONDUL, 
10 C.W.N. 839. 

(345) — S. 11, O. IX, r. 11 — Suit dismissed 
in detendants’ absence on plaintiff’s failure to 
adduoe evidence — Fresh suit, if barred — See, 

res Judicata— Miscellaneous, io O.W. 

N. 40. 

(346) — S. 11. O IX, r 13. s. 47 ( = ss. 18 , 
108, 244, Civ. Pro. Code 1882 ) — Suit to set aside 
ex-parto decree — Sale in decree impeached on 

! ground of fraud— Appeal against appealable 
' decis'on not preferred — Etject. — A suit to set 
aside an ex-parte decree and sale iu execution 
thereof, on the ground of fraud, is maintainable 
although an application under s. 108, Civ. 
Pro. Code, 1682, has been made unsuccessfully. 
(21 C. 605, Afjr.) [yippr., 28 C. 475, P.C., 
21 A. 289 = 19 A.W.N. 67, 5 C.W.N. 559 ; 
^Ippr., 27 C. 197; D., 29 A. 418 = A.W.N. 1907, 
112 = 4 A. L.J. 392 ; F , 13 C.W.N. 493 = 9 C. 
L.J. 367 = 5 M.L.T. 360 = 1 Ind. Cas. 86 ; B., 
10 C. L.J. 336, 13 C.W.N. 1197 = 10 C.L J. 
420.] When there is an appeal against a 
deoision, the effeot of not appealing is that the 
deoision bolds good for what it is worth; so far 
as oonoerns any other modes of relief available, 
the person not appealing is in no worse position 
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Civ. Pro. Code (Acts Y of 1909, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859)— Continued. 

than if be had appealed and failed. PRAM 

Nath Roy v. Mohesh Chandra Moitra, 

24 C 546. (21 C. G05, Appr.\ 17 W.R. 413, D). 
\Appr,, 29 C. 475. P.C., 21 A. 289= 19 A. W.N, 
67, 5 0. W.N. 559 ; A?pr. f 27 0. 197 ; D.. 29 A.’ 
418 = A. W.N. 1907, 112 = 4 A. L.J. 392 ; F., 13 
C W -N. 493 = 9 O.L J. 367 = 5 M.L.T. 360=1 
Ind. Cas. 86 ; R„ 10 C.L.J. 336 ] 

°‘ IX * r - 13 - 47, 0 XXI, 

r. 42 S< c RES JUDICATA— RES .JUDICATA IN 
EXFCUTION PROCEEDINGS, 5 Ind. Cas. 387 = 
11 O.L.J. 501. 

(349) 8 11, 0. XVII, r. 3 — See RES JUDI- 

CATA Adjudications, is M. 466 = 5 M.L.J. 
189 « 

(349) — S. 11 and O. XVII, r. 3 — See Res 

judicata— Res judicata in execution 

PROCEEDINGS. A. W.N. 1689, 163, 

(350) — 5. 11 , (). xx, r. 5 ( = ss . 7 , 7 . 2 <U, C.r. 

Pro. Code , 1377, -S. 204, Civ. Pro. Code, 
while it renders it imperative upon the Court 
to pronounce its opinion upon such issues as 
may be necessary for the disposal of the suit, 
does not disable the Court from determining 
other issues also, whoso determination may be 
desirable in some cases. To see whether a 
matter is res judicata , we must look to the 
former deoree. If the decree dop 8 not deoide 
the question, it is not res judicata. The 
words has been hoard and finally decided by 
such Court ” apply, not to the expression of 
opinion m the judgmont. but to what has been 
decided by the deoree. DEVAUAKONDA v. DE- 

4 134 * 157 P -R« 1889. 

I p w >' 9 n U ' W ' N ' 60 ' 68 ' 121 p .R. 1907 = 
51 P.W.K. 1907 ; R., 17 a, 196. | 

111 °‘ xx - r - 6 - s - 152 — See 

~,^T E,tATI0N 0R amendment of 
decree, 15 M. 403 = 1 M.L.J. 535. 

i,® 1 ,.?' X °- XX - r - 6 ' «■ 152— Sea Kes 
L U T 1L 2 A 66 A_ GENERAIj , 5 lod - Cl19 - H9 = 7 M. 

judicata' U u° XX > r - 13 - "■ VSec Res 
969 IGATA ~~ Relief not granted, 17 C. 

CATA^^Ar, 11 ’ °* XXI * r# 2 ~ See Res judi- 

Or cTvil p JUD i CATI0NS> U B R * 190y * *** 

V r «. Civil Procedure, 31 . 
cata^'m*’ „ n ’° XXr ’ r ' ‘ i ~See Res judi- 

oalIf'J™/; V N ( issue - 2 Ind - °* s - «•«- 

U a.D.J. 636 = 31 A. 590 

DATA 6 ’ rL 1,1 °- XXI ' r - »»-&. RES JODI. 

CEEDINnK b A l i? 1 r CA J A IN EXECUTION FRO- 
GELDINGS, 5 M.LT. 293. 

(357) — S. 11, O. XXI, tr. 22, 5S = Sce Rfs 

•JUDICATA- Res JUDICATA in execution 

PROCEEDINGS, 2 C.L.J. 499. EXECUTION 

(358) — 8. 11, O. XXI, r. 34 (5>, 0. II, r. 2- 

See^REs judicata— Matters in issue, is 


Civ, Pro. Code, (Acts V of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued, 

(359) S. 11, O. XXI, r. 53, O. XXIII, r, I 
— Dismissal of suit for default after partial 
evidenoe adduced, effeot of — See Res JUDICATA 
— ADJUDICATIONS. 9 C.W.N. 679. 

(360) S. 11, O. XXT, rr. 58, 63, -See Res 

judicata — Res Judicata in execution 

PROCEEDINGS, 99 P.L.R. 1909 = 122 P.W.R. 
1909 = 4 lud. Cas. 970. 

(3611-8.11,0. XXI, rr. 58, 63-See Res 

judicata— Miscellaneous, ii B. m. 

(362) S. 11, O. XXI, r. 63 — Se6 Res JUDI- 
CATA-PARTIES. a. W.N. 1890, 177. 

(363) S. 11. O. XXI. rr. 66 and 73-8ee 

; Res judicata— kes judicata in execu- 

TION PROCEEDINGS, A. W-N. 1905, 138 = 2 
A. L.J. 401, F.B. =27 A. 684. 

! (364)— 8. 11, O. XXI, r. 99 -See Res JUDI- 

cata— Competency of Court. 5 Ind. Cas. 

573 = 11 C.L.J. 478. 

(365) S. 11, O. XXIII, r. 1 — See Kes JUDI- 

CATA— Cause OF ACTION, 15 M.L.J. 462. 
F.B. ' 

(366) S. 11, 0. XXIII, r. 1 — By plaintiff 
with permission to sue afresh— Subsequent 
suit on same causo of aticn— lies judicata— See 

Withdrawal of suit, a. W.N. 1888, 151. 

(367) — Ss. 11 . O XXIII, rr. 2, 3 ( = Cii> 
J'ro. Code, 1SS2, ss Id, 372 and 37d>— Evi- 
dence Act [I Of lb72\, s. 92— Suit /or settlement 
of accounts refer red to arbitration - Ccrnpromii 4 
of suit stating that accounts irere nmerstood 
and claim sett lid -Suit dismissed— Frch suit 
based on oral promise that accounts icouli be 

settled 07i failing r f compromise in Court- 
Matter directly and substantially in issue — 
Award— Oral evidence to contradict compro * 

7ui.se. The plaintiff on the allegation that the 
defendant was his agent sued him for settle- 
ment of accouuts and reoovery of amount that 
might be fouud dua to him. The parties 
referred the whole case to an arbitrator. Two 
days before the dato fixed for the delivery of 
the award, the arbitrator asked for time. On 
the sumo date, the parties executed a razinamah 
to the effeot that the plaintiff had understood 
all tho accounts and had settled them and that, 

1 hey had no further dispute. This was for- 
warded to Court with a petition by the arbitra- 
tor petting forth, that he had explained the 
acoounts to the parties and that they, after 
fully understanding tho aooounts, had exeouted 
the raziuama and that the suit should, therefore 
bo consigned to tho record room. The parties 
were examined by Court and the plaintiff 
stated that he had fully gone into the aooounts 
and considered and understood them and that 
then and thereafter he and the defendant had 
no further dispute relating to them. The defend- 
ant attested the razinama and the Court there- 
upon dismissed the suit. The present suit 
was subsequently filed and the plaint was in 
substanoe to the same purport as that in th» 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII ot 
1859) — Cont inued, 

former suit with the important addition that the 
defendant bad, in the presence of the arbitrator, 
promised to explain the acoounts to him and to 
pay whatever sum was found due thereon, 
provided the plaintiff first filed a razinama in 
the case already instituted, and that in pursu- 
ance of this agreement, the razinama was 
drawn up and filed in Court and the case 
dismissed, but subsequently the defendant \ 
failed to render such aocouuts, though demand- j 
ea by the plaintiff. The defendant denied the { 
promise on which the suit was brought and i 
pleaded that it did not lie as the claim on the 
agency wa« barred by time and by s. 13 of 
the Civ. Pro. Code, and that the plaintiff | 
was estopped by the razinama. Held, that the 
contentions of the defendant were not valid. 
That the petition of the arbitrator was not an 
award ; that the matter directly and substanti- 1 
ally in dispute in the present and the previous ; 
suits was not the same ; that the provisions , 
of s. 373 of the Civ. Pro. Code, whioh should ! 
be strictly oonstrued, had no bearing on ' 
the present claim, the former suit being dis- ! 
posed of under s. 375 ; that the plaintiff 
was in no way estopped from making the . 
present olaim ; and that proof of oral promise . 
was not excluded by the provisions of s 92 of j 
Evidence Act. PANDIT TAKUR DAS v. R.B. 
Dr. JASWANT RAI, 4i P L.R. 1904 = 1 P.R. 
1904. j 

(368) — 9. 11, O. XXXII. r. 7 — See COMPRO- j 
mise — General, 21 M, 9i = s M.L.J. 28. ; 


(369) — S, 11, O. XLI, r. 2 —See APPELLATE 
Court— Objections first taken in 
APPEAL, 4 A. 69, F.B. = A.W.N. 188 1 « 116, 

( 370 ) — S. II and O. XLI, r, 20 (=ss. 2 and 

73, Civ . Pro. Cod? , 1859,— Intervention by 

defendant, in former suit— Decree in such suit j 
reserving all questions —Dir of suit. Deieud- 
ant having intervened and been made a party 
under s. 73. Act VIII of 1859 in a former case, 
in which not only was no decision come to, but 
the dooree expressly reserve! all quesbious as 
between himself and plaintiff, the case was held 
not to come under s. 2, Aot VIII of 1859. 
8YUD Mobaruck Hossein v. Sheo GOBIND 
MISSER, 18 W.R. 81. 


(37D-S.IL O. XLI,i\ 13 (- Civ. Pro. 
Code , 1832 , ss 13, 56^-Rea J udicata -Order of 
remand by first appellate Court, power of High 
Court on appeal from —W here the firs* Coart, 
holding that s. 13 of the Civ. Pro. Code applied, 
dismissed the suit of the plaintiff, but the first 
appellate Court, being of opinion that that 
section did not apply, remanded the suit under 
s. 562 of the Code, it would be competes to 
the High Court, on appeal from the order of 
remand, to itself dispose of the appeal preferred 
to the lower Court by dismissing the appeal on 
the ground of res judicata. HASAN AL! v. 
8lBA.II HUSAIN, 18 A 252=A.W N. 189*. 6». 
(14 B. 14, 17 0. 168, R.) [F; 20 M. 152, 19 

A. 517.] 


CiY. Pro- Code (Acts Y of 1908, XIV of 1892, 
X of 1877, XXIII of 1861 and VIII of 
1859)— Continued. 

(372) — S. 11, O. XLI. r. 23, ss. 99, 100- 
See Res Judicata— Parties, h C.W N. 
380. 

(373) — S. 11. sch. II, r. 16 — Stc Res 
Judicata— Estoppel by judgment, 2i B. 
465. 

S. 12 (New). 

(374) — S. 12 — See Ben. ACT VIII OF 1835, 
s. 183 B. 14 C.W.N. 364 = 5 Ind. Cas. 781. 

S. 13 1 = 1882, s. 14 = 1877, s. 14.) 

See FOREIGN COURTS— JUDGMENT OF. 

(375) — S. 13 ( = s . 14— Civ. Pro. Code, 186 2) 
— Foreign judgment— Jurisdiction — Contract — 

Place where breach took place— B, a British 
subject living in India, entered into a contract 
with K, carrying on business in London, for 
the supply of a newspaper ; B failed to pay the 
subscription for the paper, and K sued him for 
breach of his ooutract m the Court of tho 
King’s Bench, obtained an ex -parte decree 
against B, and brought the present suit there- 
on. Held, that the subscription was payable 
iu London, on the maxim that the debtor 
must seek out hi3 creditor. Held, also, that 
there has been breaoh of a contract, which 
should have been performed by B by payment 
within the jurisdiction of the English Court, 
and consequently the Court of the King’s 
Bench had jurisdiction under 0. XI, r. 1, cl. (e) 
of the Rules of Supreme Court ana its deoree 
is therefore conclusive. BRAG4NZA HENRY 
Seymour King, 3 S.L.R. 81 = 3 Ind. Cas. 
892. (28 C. 641, R.) 

(376) — S. 13 (=s. 11, Civ. Pro. Code, 1882)— 
Foreign decree , ex parte— Against Indian Law 
of Limitation— But with jurisdiction — Suit 
upon — Maintainability. — Held, that the Indian 
Law of Limitation ha3 no application to suits 
in England, and that a foreign judgment 
passed cx parte with jurisdiction, and according 
to the English Law of Limitation, but without 
regard to the La,w of Limitation, which is in 
foroe in India, is oonolusive in a suit in Iudian 
Courts based upon that judgment. SIR 

Henry Seymore King v. Major M. B. 
j Braganza, 2 Sind. L.R. 91. 

I 

( 377) — S. 13— See ESTOPPEL- ESTOPPEL 
BY CONDUCT, 15 M. 82. 

(378) — S. 13— See FOREIGN COURT, JURIS- 
DICTION OF, 1 Bom. L.R, 539 = 24 B. 86. 

S. 14 ( = 1882, s. 13, Expl. 6 = 1877, s. 13, 

Expl. 6.) 

See Foreign Oourts— Judgment of. 

(379) — Ss. 11, 151 and 0. XLVII, r. I— 
Second appeal decided on / acts— J pylication for 
review — Whether enter tain able, — Held that the 
High Court in seoond appeal oannot enterfcai n 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877. X X 1 1 1 of 1861 and VIII of 
1859) — Continued . 

au applioation for a review of judgment sought 
on the ground that since the disposal of the 
appeal, documentary evidenoe has been disco- 
vered which, if sufficiently proved, would have 
led the Court below to come to a different 
finding, if the faot of the discovery of the 
new evidence is brought to the notice of the 
High Court at the hearing of the appeal, it can- 
not consider the weight of such evidence, nor 
can it remand the case to the lower appellate 
Court with a view to tho consideration of such 
evidence by that Court. It can, however, allow 
the appellant to withdraw the appeal with a 
view to apply to the lower appellate Court for a 
review of judgment on the ground of the dis- 
covery of fresh evidence. NAND KlSHORE v. 

Anwar Husain, 6 A L.J. 979 = 4 Ind. Cas. 
809 = 32 A. 71. (4 B.L.R.A.C. 213, 18 M. 480, 
lit il; F,) 


S. J5 ( = 1882, s. 
b. 6, para 1.) 

See Jurisdiction 
tion. 


15 = 1877, 8. 15 = 1859, 


— Causes ofJurisdic- 


(380)— S 15 {=*Civ.Pro. Code, 1882, s. 15— 
Construction. — This section is a proviso to ss. 19 
and 20 of the Bengal Civil Courts Act. The 
word shall” in that section is imperative on 
the suitor and not upon the Court for whose 

benefit it is intended. (Pelheram, C.J.). This 

seotion is a rule of procedure, and not of jurisdic- 
tion. (23 W.R. 301, 25 W.R. 219 F.)(Brodhurst 
and Mahmood, JJ.) The words, “shall be,” in 
s. 67 of the Civ. Pro. Code, are an instruction 
which the Courts are bound to follow; and 
they are therefore a restraint upon jurisdiction. 
( Duthoit , J.) A Subordinate Judgo trying a 
Munaifl’d Court suit does not aot without juris- 
diotion ; and hia decree could not be reversed iu 
appeal on the ground of want of jurisdiction. 

nidhi Lal v. Mazhar Hussain, 7 A. 230 
F.B. A. W.N. 1885, 1. ( F ., 23 AI. 367 = 9 M. 

£* J * 283 1 R " 8 A * 438 ’ RB - 14 183, L.B. 

R. 1872— 1892. 527, 15 M. 241, 18 A. W.N. 74, 

2 L.B.R. 193, 8 Bom. L.R, 516.] 

(381) — 6;. 15 ( = Ciu. Pro. Code, 188J) 

■s. ij.— Whon a suit whioh should have been 
brought in the Subordinate Court, is brought 
in the Distriot Court, tho Distriot Judge 
nas jurisdiction to try it. AUGUSTINE v 

o^rr C ? TT ’ 18 2U ' £ >'*-.‘23 M. 367 

= 9 M.L.J. 263 R., 2 L.B R. ly*.] 

(382) — S. 2,5 ( = s. 15, Civ. Pro. Code, ISS'i) 

—•Jurisdiction of Sub Juige,- A Subordinate 
Judge is not prooludod by tho provisions of s. 15 
Cjv. Pro. Code, (rom trying a suit within tho 
jurisdiction of the Munsiffs Court. Matra 
MONDAL v. Hari MOHUN MULLICK 17 
C, 185. (13 l.A, 134, D.) [F., 15 M. 241, 9 M. 
L.J. 263 = 23 M. 367. [iv., a L.B.R. 117 an( i 

192 8 O.W.N, 705 = 31 0. 649. 8 Bom L R 
516. J 

(883)— 8. 15— See Cantonment Magis- 
trate, 12 B. 169. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1889 
X of 1977, XXIII of 1861 and VIII of 
1859) — Continued. 

(384) — S. 15 — See EXECUTION OF DECREE 

— Transfer of decree for execution- 
execution out of Court’s jurisdiction. 

1 A. 180, F.B. 

(385) — 8. 15 — Effect of provisions relating to 
arbitration — See HIGH COURT, JURISDICTION 
OF, Bombay, 11 Bom. L.R. 273 = 34 B. 13 = 3 
Ind. Cas. 837. 

(386) — S. 15 — Value of suit— Court of lowest 
grade See JURISDICTION — QUESTION OF 
JURISDICTION, 2 L.B.R. 1903-1904, 192. 

(387) — S. 15 — Sec JURISDICTION OF 

SUBORDINATE JUDGE, 6 C. 6. 

(388) — S. 15— See POSSESSION— SUITS FOR 
1 OSSESSION, 24 W.R. 316. 

(389) — 8, 15— See Small Causes Court 

Mofussil Jurisdiction of— General, 13 

M 145. 

(390) — S. 15— See TRANSFER OF PROPERTY 
ACT, 1882, s. 52, 14 C.W.N. b22 = 5 Ind. Caa. 
691. 

(391) — Ss. 15, Jo ( = .s>. 75, 17, Civ. Pro. 

( ode, lSSJi—S. i//, Bengal Tenancy Act 
(VIII of lS*j)—Suit for rent of patni tenure — 

Jurisdiction when claim is bcloir Rs. 1,000 

Capital value of tenure over Rs. 1,000,— S. 144, 
Bengal Tenancy Aot, lays down where the 
cause of aofciou in suits between landlord and 
tenant shall “for tho purpose of Civ, Pro, 
Code ’ be deemed to have arisen : it does not 
say in whioh Court the suit is to be instituted. 
For this purpose that seotion must be read 
with ss. 15 and 17, Civ. Pro. Code, 1882. A 
suit for rent for a sum not exceeding Rs, 1,000 
is oognizablo in a Munsiff’s Court, although a 
suit to recover possession lies in a Sub Judge’s 
Court, tho capital value of the tenure being 
over Rs. 1,000. FAZLUR RAHIM v. ABU 
AHMED, 30 C. 453 = 7 C.W.N, 402. 

(392) Ss. 15, Jl, 0. VII, r. 10— Jurisdiction 
— Want of jurisdiction found during original 
proceedings Plaint to be relumed — Two Courts 
having concurtent jut isdiction — Court of lowest 
grade Proper tribunal. — When it isdiscovered, 
at any stage in the original proceedings, that 
tho suit ought to have been instituted in a 
different Court, tho plaiut must bo returned for 
presentation to that Court under O. VII. r. 10, 
Civ. Pro. Code (1908) (1 8. L.R 121, F.) The 
discovery at a late stage is a matter for consi 
deration only on appeal under s. 21, Civ. Pro. 
Code. Iiiven where two Courts have concurrent 
jurisdiction to try the same suit, in view of the 
imperative wording of s. 15, Civ. Pro. Code, 
every suit must be instituted iu the Court of 
the lowest grade having jurisdiction to try the 
same. BlBI HAYATU v. QAYAD GHULAM 

Hussain shah Ibrahimshah, 4 S.L.R, 364. 

(7 A. 230, D.) 

(393) — 8a. 15 and 24— See DECLARATORY 

DECREE, SUIT FOR— DECLARATION OF 
TITLE, 92 W.R. SOL 
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Ci Y . Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 

(394)— Ss. 15 and 24 — See EXECUTION OF 
decree— Transfer of decree for exe- 
cution-execution out of Court’s 

URISDICTION, Marsh 195 = 1 Hay 459. 

1395)— Ss. 15, 24 — See JURISDICTION- 

QUESTION OF JURISDICTION, 2 B.H.C. 40. 

(396) — Ss. 15 and 24 — See MUNSIFF, 22 W. 
R .457. 

(397) — S3. 15, 24 — See TRANSFER OF CIVIL 
Cases, W.R. 1864, 14. 

(398) — Ss. 15, 24, 99— Case tried by Court of 
higher grade than that ordinarily haviug juris- 
diction— Court in which appeal should be 
brought— Remaud by appellate Court for fur- 
ther evidence— 8s. 566, 569 — See JURISDIC- 
TION-MISCELLANEOUS, 2 L.B.R. 1903— 
1901, 117. 

(399) — Ss. 15, 24, O. XVIII, rr. 4 to 11 except 

r. 7, C. XVIII, r. 16, O. XX. r. 1 and s. 33- 
See Special or second appeal— Grounds 

OF APPEAL. 4 B.H.C A.C. 98. 

(400) — Ss. 15, 24. O. XL, rr. 1. 2, 3, 5, O. 
XXXIX. r. 1— See INJUNCTION— UNDER CIV. 
Pro. code, 2 B.H.C. 98. 

(401) — Ss. 15 and 99 ( = ss. 15 and 57S of old 
Code) — Suit heard by Cowl not of the lowest 
grade competent to hear xt—Kjject of such irre- 
gularity. — S. 15 is merely directory and is Dot 
intended to deprive a Court of the jurisdiction 
which it may otherwise possess. An irregularity 
caused by contravening s. 15 will be oured by 

s. 578 of the old Code ( = s. 99 of the new), and 
an appellate Court would not be justified in 
reversing a decree so passed. MlRZA NAJIB 
BEG v. JODHA, 184 P.R. 1888. 

S. 16 ( = 1882, s. 16 = 1877, s. 16 = 1859, 

s. 5.) 

See Jurisdiction— Causes of jurisdic- 
tion. 

(401-rt) — s. 16 ( — Civ . Pro. Code , 1882 s.lG — 
Object — Power of Indian Courts — Varashasans 

{annual allowances) charged on villages situated 
in Nizam's territory— Their nature— Suit tn 
Court in British U rrx tor y for share in such allow- 
ances— Jurisdiction.— The object of the detailed 
provisions of s. 16, Civ. Pro. Code, 1882, is to 
limit jurisdiction in respeot of olaims to im- 
moveable property to the Court, within whose 
local jurisdiction such property may be situated; 
and as a rule, Indian Courts have no power to 
decide on rights and interests in immoveable 
property lying outside their local jurisdiction. 
Varashasans (or annual allowances) charged, on 
certain villages situated in the Nizam s terri- 
tory are, in their nature, immoveable property. 
So, a suit by the plaintiffs for obtaining a 
declaration that they are entitled to a certain 
share in such allowances, being one for determi- 
nation of their right to, or interest in, immove- 
able property, must, under s. 16, Civ. Pro. Code, 
1882, be brought in the Courts of the Nizam 
in whose territory the Varashasans are granted 


Civ. Pro. Code (Acts Y of 1908, XIV of }-S82, 
X of 1S77. XXIII of 1861 and VIII of 
1859) — Continued. 

and paid to the defendants. Such a suit should 
not be brought in a Court in British territory, 
simply beoause the defendants (the recipients 
of such allowances) happen to reside there. 
KESHaV V. VlNAYAK, 23 B 22. [Appl. t 11 
Bom. L.R. 353 = 33 B. 373 ; P, ., 122 P.R. 1908. 
552 ; D. y 24 B 407.] 

(402) — S. I6i = s 16, Civ. Pro. Code , 1882) 
— Proviso to — ‘ Personal obedience ,’ inter nr eta- 
tion of —Applicability of the proviso where all 
the defendants no not reside within the jurisdic- 
tion of the Court where the suit is instituted . — 
The expression 4 personal obedience 4 in the 
proviso to s. 16 must be interpreted with 
speoial reference to the fact that the defend- 
ants reside or work within the jurisdiction of 
the Court, whose order is to be obeyed. The 
obedience must be such as the defendants could 
render without going beyond that jurisdiction. 
In the oase of more than one defendant, the 
proviso is inapplicable, unless all tnu defend- 
ants reside or carry on business or personally 
work for gaiu within the jurisdiction of the 
Court where the suit is filed, if that is not 
the Court within the local limits of whose 
jurisdiction the property is situate. BHOJRAJ 
Mahesari Bania V. Hiralal, 1 N.L.R, 121, 
(23 B. 756, F\) 

(403) — S.16\—s.l6 of old Code) — Jurisdiction 
of Court r e suit for determination of right to 
immoveable property .—Held that.under s.i6(ii), 
Civ. Pro. Code, the District Court of Lahore 
might entertain a suit for the speefio perform- 
ance of a oontraot to sell a house at Sialkot 
to the defendant and that the proviso to that 
section did not apply, as the suit house was not 
held by or on behalf of the defendant at the 
date of the suit, DlWAN LACHMAN DAS v. 
W. HASLAT, 39 P.R. 1891. (6 M, 344. R.) 

(404) — S. 1 6 [ = Civ. Pro. Code, 1882, s. 16 
{d)]—Immoveoble property— Decree for sale on 

mortgage . — Although a suit for sale upon a 
mortgage is a suit for the determination of a 
right or interest in immoveable property, yet, 
after a deoree has been passed in such a suit, 
and a right to or interest in immoveable pro- 
perty has thus been determined, it would be 
a straining of language to hold that the decree 
itself is immoveable property. Therefore, a 
suit for a declaration that the plaintiffs were 
the persons really beneficially interested in suoh 
a deoree, though the deoree is not in their 
Dames, is not a “ suit for the determination of 
a right to or interest in immoveable property,” 
within the meaning of ol. ( d ) of s. 16, Civ. Pro. 
Code. AHMAD KHAN v. ABDUL RAHMAN 
KHAN, 26 A. 603. (13 A. 89, 23 C. 450, R.) 

(405) — S. 16 ( = s. 16, Civ. Pro. Code, 1882) 
— Sale of immoveable property in foreign terri- 
tory by order of British Insolvency Court — Pro- 
perty not solely that of insolvent — Two-thirds of 
property owned by plaintiffs— Suit to recover two- 
thirds of purchase-money, whether a suit for the 
determination of an interest in immoveable pro- 
perly— Jurisdiction — Revision. — A house, whioh 
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Civ, Pro. Code (Acts V of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859 ) — Coni inusd. 


t bo joint property of the plaintifis and the 
defendant, their brother, who became an insol- 
vent, was situate in a place within the juris- 
diction of a foreign state. It was sold by the 
order of a British Insolvency Court during cer- 
tain insolvency proceedings taken against the 
defendant. The prooeeds of the sale, after de- 
ducting commission, were made over to another 
defendant, who was the mortgage-creditor of 
the defendant, aud the plaintifis sued the mort- 
gagee-oreditor for a refund of their two-thirds 
share of the purchase-money. Held that the 
suit direotly affected an interest in immoveable 
property, and, as such, was one “for the deter- 
mination of anv right to or interest in immove- 
able property,” within the meaning of s. 16 (d) 
of the Civ. Pro. Code, that it oould only be taken 
cognizance of by the Court within whose Juris- 1 
diction the property was situate, and as suoh was i 
not maintainable in British Courts. (28 M 227* 
F.. 4 B H.C. 173, G B.H.C. 29. 23 B. 22, 24 B.’ 
407, 6 M. 344, R.) Nor, should them bo any 
doubt ou the question of jurisdiotiou, was it a 
proper case for interference on rovision. Haiti I 
RAM v. Kanshi ram, 122 P. R. 1908. I 


(406) — S. 10 (=s. 10, Proviso 2, Civ. Pro. 
Code, 1882) — Suit for trespass on land m plain- 
tiff's possession outside the limits of Court’s 
jurisdiction, and for an injunction .— Where a 
suit was brought in the Court of the Recorder 
of Rangoon to recover damages for trespass ou 
land in the possession of the plaintiff, situate 
outside the limits of the jurisdiction of that 
Court (though the plaintiff and defendant 
resided within the limits of the jurisdiction of 
the said Court), and for an injunction restrain- 
ing tho defendant from further aots of trespass, 
held, that in tho plaint it having ocen alleged 
that the land in disputo was in tho possession 
of tho plaintiff, ho was not entitled to the 
benefit of tho proviso to s. 16. Civ. Pro. Code, 
that a olaim for damages to land oannot be said 
to be a olaim which can bo entirely obtained 
through the personal obedience of the dofond- 
ant, even though it may be joined with a 
olaim for an injunction, and that for these 
reasons the Recorder of Rangoon had no juris- 
diction to entertain the suit. CRISP v WAT 

S°N. 20 C. 689. [F. t 12 C.P.L.U. 48 ;* H. % 23 
22 $ \ 


(407) S. 10 ( = s. 10 (ill, Civ. Pro. Code. 1SS2 
Quit for recovery of j rice of land soli- Not oik 
relnhnq to immoveable pro, erty -Provincia, 
bmall Cause Courts Act, I A of 1887, ss 10 

—Effect off order under s. 23 . — A suit for’tbc 
recovery o! the pnoo of laud sold to the dofond- 
ant is not a suit for tho determination of a 
right to, or intorost in immoveable proporty 
within tho meaning of s. If,. Civ. l> t0 . Code! 

and is oogmzablo by the Court of Smal 
Causes 16 M, 344, 2G A. G03, F„ 28 M. 277 
JJiss.) The effect of an order under s. 23 
•Provincial Bmall Cause Courts Aofc, 1887 is 
merely to removo tho bar of jurisdiction of tho 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859)— Continued, 

ordinary Courts imposod by s, 16 of the same 
Act. SOWDAGER NABHEEKHAN 8AHIB v 

Muhammad Hussain Sahib, 9 M.L.T. 372 ! 

(408) S. 16 i = s. 10, Civ. Pro. Code, 1SS2) 

Reg. XVII of 1800 Interest: Redemption )— 8 16, 
Civ. Pro. Code, had not the effect of creating* 
for the mofussil of Bengal, a new form of suit* 
wholly inconsistent with the express provisions 
of the Regulation of 18S6, which in their terms 
in s. 9 expressly exclude any other modo of 
relief than that provided by them. The Regu- 
lation was not repealed by the Ciurt expressly, 
and it cannot be held that, from the terms of 
s. 16 of the Code (and only beoause that sec- 
tion does not apply to the High Court), it 
was by implication affeoted SHURNOMOYEE 
DaSI v. SlUNATH DAS, 12 C 614. 


(408-u)— S. 10 ( — Civ, Pro. Code, 1859, s. 5.) 

—Suit on contract— Jurisdiction— Cause of 

action— Place cf performance of contract not pre- 
scribed. — (a> An aouon may be brought either 
in the forum of the place where the contract 
was made, or in that where the performance 
ought to have taken plaoe. (Per Markby, J.) 
(6) Se ruble : — This rule may possibly not apply 
if both parties to the ooutraot were, at the time 
when it wa« made, in a district in which neither 
of them had either a dwelling or any plaoe of 
business. [F., 1 M. 375, 4 A. 423=A.W,N 
1882, 101, 9 C. 105, 5 A. 277 = A.W N. 1889, 
34 ; R., 5 C.L.R. 268, 25 A. 49 = A.W.N, 1902 
179 , D., 11 B. 649, 15 B 93.] When no 
plaoo of performance is prescribed by the 
agreement, or exactod by the necessities of 
tho case, what wo have to look to is tho inten- 
tion of tho parties. If, from the surrounding 
facts and the aots of the parties, we can ascer- 
tain what plaoe was iu thcr contemplation the 
place of performance, the Courts of that place 
have jurisdiction (Per Birch, J.). Tho ordinary 
rule is that the obligor is bound to seek the 
obiigoo aud tender the money due at the place 
whore the engagement was entered into or at 
the residence of the oreditor, and failure to ful- 
fil this obligation is a cause of action, (Ibid). 
GOPIKISRNA GOSSAMl V. NlLKOMUL I'ANER- 
JKB, 13B.L.R. 461~22 W.R. 79. [F 3C L 
R. 459, 11 B. 649.] * * 


(403-6; — S. 10( = Cn\ Pro Code, IS59, s. 5) 
— Cause of action— Contract fr supply of goods 
Payment at plaintiff's residence. — a ooutraot 
for the supply of indigo s< eds was ontered into 
at Beerporo, iu the District of Nuddea, where 
tho defendant rosided, and the delivery of the 
seed was to bo made to the defendant. It waa 
Agreed that the seed was to be paid for on deli, 
very by au order for payment being sent by the 
defendant to tho plaintiff on reeeip-. of the seed. 
I ho plaintiff rosided and carried ou business at 
Berhampore in the District of M corshedabad. 
The plaintiff delivered the seed as agreed upon 
and the defendant failed to pay the prioe 
thereof. Tho plaintiff sued in the Moorshedo- 
bad Court for the reoovery of the prioe of tho 
seed. Held, that the Moorshadabad Court hod 
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Civ. Pro. Code (Acts V of 1908, XlV of 1882, 

X of 1877, XXIII of 1361 and VIII of 
1859) — continued. 

jurisdiction to try the case. The plaintiffs 
cause of action consisted in this, — that the 
defendant refused to pay the price of the seed 
which payment ought to have been made at 
the plaintiffs residence. There was therefore 
an expectation of the fulfilment of the contract 
within the Distric, of Moorshedabad, and the 
refusal oi payment was a sufficient cause of 
action tJ entitle the plaintiff to sue in the 
Moorshedabad Court, within the meaning of 
S. 5 of Act VIII cf 1859. [F , 1 A. 423 = A.W.N. 
1832, 101 ; Appr., 9 C. 105 ; /<.. 5 C.L.R. 263, 18 
A 1 3 1 = A . W . N 1896,2.] It is not necessary 
to interpret ihe words ’cause of action’ in 9, 5 
of Act VIII of 1859 as meaning, the whole 
oause of action. JAMES HILLS v. CLARK, 
14 B.L.R. 367 =23 W.R. 63. 

(408-c) — S. 16 —“Dwelling" — 'Temporary 
absence lohellnr consistent with duelling. — In 
the absence of anything to show an intention 
of not returning, the temporary absence is 
consisteu' with dwelling in a particular place. 

Gunda Mull v. Mulla Mull, 17 P.R. 
1871. 

(408 d)~ »S. 10 ( — Civ. Fro. Code, l8o9 ) — 
“ Dwelling " — Temporary residence for three 
months, suQi deni. — Deiendant lei t. Calcutta aud 
lived at Delhi for 3 mouths, while his wife 
and children lived all along m their ancestral 
heuse at Delhi. Bold that these facts proved 
a dwelling at Delhi to givo the Courts there 
jurisdiction over defendant unders. 5, Act Vill 

of 1359. Tota RAM v. RaMJEE Dass, 63 

P.R. 1870. 

(409) — 8. 16 — Sec ACT X OF 1870, 6 M. 344. 

(410) — S. 1(5 — Suit to remove obstruction 
under s. 335 of the Civ. Pro. Code, 1682, 
lies in the Court within the local limits of 
whose jurisdiction the property id dispute is 
situated — See ClV, PRO. CODE, 1908, O. XXI. 
rr. 97, 99, 10 i, 6 Bom. L.R. 301. 

(411) — 8. 16— Wrong to immoveable property 
— Suit for compensation — Venue of suit -See 

jurisdiction — Question of Jurisdic- 
tion, 12 C.P.L R. ad. 

(412) — 8. 16 — See JURISDICTION — SUITS 
FOR LAND, 9 B.H.C. 12, 17 B. 570, 18 W.R. 

269- 

(413) — S. 16 — See JURISDICTION OF CIVIL 
COURTS, 2 B. 19. 

(414) — S 16 — See SUMMONS, SERVICE OF, 
9 C. 733 = 13 C.LR. 161. 

(415) — S. 10, Act. Id) ( = s.l6, Cjv. Pro. Code , 

1882) — Specific performance— Suit by vendor to 
enforce. — Of an agreement to purchase immove- 
able property — Whether suit for the deter- 
mination of a right to immoveable property." — 
A suit by a vendor forspeoifio performance of 
an agreement to purohase the plaintiff s house 
or, in the alternative, for damages is a suit for 
“ the determination of a right to immoveable 
property, ” within the meaning of ol. (d), s. 16, 


Civ. Pro. Code (Acts Y of 1908 XIV of 1882, 
X of 1877, XXL11 of 1861 and VIII of 
1859) — continued . 

Civ. Pro. Code, 1882 (=s ; 16, Civ. Pro. Code. 
1903). ABDOOL v. JAGANNATH, 5 N.L,R. 128 
= 3 iDd. Cas. 576. (28 M. 227, Appr.\ Ci M. 

157, R.) 

(416) — S, 16 (d) — See JURISDICTION — 

Causes of jurisdiction, 28 M. 277. 

(417) — Ss. 16, 15, 24— See TRANSFER OF 
Civil Cases, i Agca 173. 

(413)— Ss 16, 17 (=ss. 10, 19, Civ. pro, Code, 
1882) — Misjoinder of parties — Mult 'far iousness 
— Suit by heir to recover properly from coheir 
and transferees from him — Property situate in 
different districts— Compromise of part if claim — 
Jurisdiction. — The plaintiff sued as heiress of 
her father to recover from her brother aud from 
oertain transferees from him her share in the 
property of her deceased fitiier. The suit was 
brought iu the Court of the Subordinate Judge 
of Bareilly. Part of the property claimed was 
situated in the Bareilly district and part in the 
district of Bara Bangi in Oudh. During the 
course of the suit a compromise was arrived at 
regarding the Bareilly property and the suit pro- 
ceeded with reference to the property in Oudh 
aloue. Held (i) that the plaintiff had properfy 
impleaded her brother and the transferees from 
him as co-defendants in one suit, aud (2) that, 
there being no fraud or improper motive alleged 
with reference either to the compromise or to the 
filing of the suit in the Cour.. at Bareilly, that 
Court was not by reason of the compromise 
divested of jurisdiction to hear and decide the 
suit in respect of the property situate in Oudh. 

Kubra Jan v. Ram Bali, A W N. 1908, 235 
= 5 A.L.J, 647 = 4 M.L T. 392. iAAV.N. 1885, 
125; Overruled, II A. 33, 24 A. 358, 29 A. 267, 
24 C. 531; 29 C. 871 ; R., 16 A. ^7y. D., 12 M. 
380. F.) 

(419) — 8s. 16, 17— See JURISDICTION- 

CAUSES OF J URISDICTION, A.W.N. 1635, 125. 

(420) — Ss. 16, 17,0, II, r. 21 = Civ. Pro . Code, 
1882) — Ss, 10, 19. 13 — Vested Right— Course 
of procedure — Estites in different districts — 
Same cause of action, — First suit for immove- 
able property situated within jurisdiction of 
one Court. Second suit for other immoveable 
property situated within the jurisdiction of 
another Court was barred, as the plaintiff ought 
to have inoluded the second claim in the first 
suit. 8. 43, Civ. Pro. Code, read with 8s. 16 
and 19, operales as a bar to a suit in which 
a claim is made to immoveable property 
situated iu a different district from that in 
which a previous suit has been brought on the 
same cause of aolion for immoveable property 
situated in the latter distriot. (11 B.H.C. 
117, 6 B. 26. 7 B. 182, 272. 3 M.H.C. 376,2 
W.R. 149, 3 W.R. 25 = 14 W.R. 253, R.) There 
is no vested interest in any course of procedure 
and statutes of procedure have immediate force, 
unless otherwise expressly provided and the 
oircumstanoe that the provisions of s. 43 were 
not enacted in the Civil Justioe Regulation does 
not imply that there was any intention on the 
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Civ Pro. Code (Acts Y of 1908 XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1 8591 — continued . 


Civ. Pro. Code (Acts Y of 1908 XIV of 1882 

X of 1877, XXIII of 1861 and VIII of 

3 859) — continued. 


part of the Legislature that these provisions 
fbruld not take effect at once upon tbe intro- 
duction of Civ. Pro.Cedp, which contains them. 
Maung Tu V. MA DAW, U.B R. 1897—1901, 
Yol. 11, 222. 

1421)— Sf. 10, 18, 20, (>■ XXIII , r. 1 f = Civ. 
Pro. ('ode. 188:!, ss. Hi. 16 A, 17. 373\— Letters 
Patch! . nt t , \'J— Suit instituud in High Court 
. bv lea re— -Withdrawal of suit with liberty to 
//v'Mg fresh suit — Subsequent refusal of leave for 
institution of fresh mil — Disi return cf Court . — 
An application was made for leave to institute 
a suit in the High Court on the original side j 
in respect of tbe management of a dnasthanam 
under art. 12 of the Letters Patent. Leavo 
having been granted, tbe petitioners instituted 
the suit, but on the date of the settlement of 
issues they withdrew with liberty to bring a ! 
fresh suit. When, however, they again applied 
for leave to file a fre^h suit. the Court refused 
the application. Held . that the force of tho 
order granting leave was exhausted by the in- ' 
atitution of the suit in pursuance of tho order. 
Consequently, when the application for leave 
to institute a fresh suit was made regarding the 
same subject-matter, there was nothing to 
prevent the Court from dealing with the appli- 
cation and granting or refusing leave as it 
deemed proper. Held also that the order passed 
by tho Court in the exeroise of its discretion 
oould not bo interfered with in appeal. BAH- ' 
HAPATHI GURUKKAL v. LAKSHMU AMMAL, 

24 M. 293. 

(422) — Ss. 16.20 l = Cii\ Pro. Code. 1883, j 
ss, 1G, 17 ) — Short 'period of living or dwelling 
within the jurisdiction of Court sufficient to 
constitute result nee . — Under ss. 16 and 17 of the 
Code of Civil Procedure, a very short period of : 
aotual living or dwelling within the jurisdiction i 
of a Civil Court has been hold sufficient to 
oonstitute residence so as to give suoh Court 
jurisdiction in suits by or against person said 
to be residing within its jurisdiction. In the 
matter of F. DE. Mamet, 21 C. 634. | 


(423) — Ss. 16, 20, 17, O. VII. r. 10-Return 
of, to be presented to proper Court— Appeal 
from order of return— See PLAINT —RETURN 
OF PLAINT, 5 C.L.J. 580 = 11 C.W.N. 765. 


(424)— Ss. 16. 11, O. XXI , rr. i, 5, ss , . 

37 (“ss. 16,223,649 , Civ. Pro. Code, l Si 
— Property situate out of jurisdi tion—Hxc 
tion of decree— Sale.— 8. 16, Oiv. Pro. Co ( 
1882, shows that the objeot of the Code is 
limit the territorial jurisdiction of tho Cou 
in regard to the proporty that they are to d 
with. A comparison of S. 223 with tho 


paragraph of S. 649 indicates that territorial 
jurisdiction is a condition precedent to a Court 
executing a decree. 8o a Court, in execution of 
a deoree, has no jurisdiction to sell property, 
over which it had no territorial jurisdiction at 
the time it passed tho order of sale. Mortgaged 
property, which was situato within the terri- 
torial jurisdiction of one Court, passed under 




» 


me territorial jurisdiction of another Court, by 
an order of Government, before the order’ for 
sale was passed in execution. Held , the former 
Court had no jurisdiction to sell the property. 
I REM CHAND DEY v. MOKHODA DEBI 17 C 
699. F.B. [F., 18 C. 526 ; R., 9 C.P.L.R. 137' 
23 B. 22, 27 M. 118; D., 19 G. 13, 2l C. 639.22 
C. 871, 163 P.L.R. 1901, 14 C.P.L.R. 92.1 


(425) S 16, O. VII , r. 10, O. XXI , r t. 60 
61, 62, 63 ( = Civ. Pro. Code , 1882, ss. 16 (d,) 57 
161. 280 , 281 2S2, 283 — Jurisdictions of Court — 
Pet urn of plaint 10 be presented to the proper 
Coin l — Rtmoval of attachment- Regular suit,— 
A suit, instituted under B. 283, Civ. Pro.Code.to 
establish a right to immoveable property must 
be brought in the Court, within the local limits 
of which the land is situated iu accordance with 
clause Id) of S. 16. Tho principle of looal juris- 
diction with respeot to questions concerning 
immoveable proporty is not a mere technical 
rule of prooeaure, but is a fundamental matter 
of general importance. D'Souea v. British 
South Africa Co,, 8 Times, L.R, 369; The 
British South Africa Co. v. The ( om, 
panhia De Mo (’ ambique , 61 L.J R. Q.B. 
663, F., Objections to jurisdiction canD06 be 
passed over and they can be taken at any stage 
of the suit. (20 B. 86, F.) The omission of 
provisions as to looal jurisdiction in the Civil 
J uetioe Regulation never prevented tho ordinary 
rules on the subjeot from being observed, suoh 
rules being in practice the same as if the Code 
had beeu th6 prescribed guide in such matters, 
with some exceptions in regard to pecuniary 
limits of jurisdiction. MA TOK v. VlLLIAPPA 
CHETTY. U.B.R. 1897-1901, Vol. II, 216 
(13 C. 162, R.) 


S. 17 ( = 1882, s. 19 = 1877, b. 19 = 1859, 

Parts of ss. li and 12.) 

See Jurisdiction — Causes of jurisdic- 
tion. 






J V/> CO" 

sion 0 ) immoveable property situate in several 
districts and I ased on different causes of action 
Power of I till ar.it Division Benches on cases 
referred to them respectively.— Held, that : — a 
suit for possesion of immoveable property is 
one for obtaimug relief respecting the proper- 
ty. It oan be eutertaiued by any Court with- 
in tho local limits of whoso jurisdiction any 
portiou of tho property is situate, if the entire 
olaim is cognizable by such Court. But a 
suit relating to several properties situate with- 
in the jurisdiction of different Courts and based 
on separate and distinot causes of aotion 
cannot bo tried anywhere, being bad for multi- 
fariousness, uutil it is ooufined to the property, 
olaim to whioh, is based ou one of the oauses of 
action. Several separate invasions of plaint- 
iff s rights constitute different causes of aotion 
aud each ono arises ou the day of infringing 
tho right. (1 P.R. 1905, 127 P.R. 1892^ 94 
P.R. 1899. 18 A, 432, D.) Obiter — Practice 
Where a case is referred by a single Judge to*. 
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Civ. Pro. Code (Acts Y of 1908 XIV of 1S82, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

Division Bench for deciding a difficult ques- 
tion of law, the Bench hearing it is competent 
to deal with all the points whether of law or 
faot involved therein, and is not bound by the 
single Judge’s finding thereon. Similarly a 
Full Bench can interfere, when it finds that 
some point has been wrongly decided by the 
referring Bench. CHIRANJI LAL SHAH v. 

Bankta Chari, 12 p.W R. 1910 = 5 Ind. Caa 

838 = 59 P.L R. 1910. (10 P.R. 1891. 91 P.R. 

1898 , ft . ) 


(42/) S. 17 ( — old s. 10 , i — Property situate 
%n several districts— Sanction of superior Court . 
— After the Code of 1882. though not before! 
the plaintiff's right was absolute to institute 
his suit in any of the districts, iu which his 
property was situate, without getting the 
sanction of a superior Court. ANUP SHAH 

Singh v. jaswant Shah Singh, iopr 

1891. [ ft . , 25 P.R. 1900. Civ.l 


^ (428) — S. 17 ( = Civ, Pm. Code. 1882 s. 1 :/ — 
Family domains" of Ike Maharaja of Benares 
—Jut isdiction— Bengal Regulation. VII of IMS, 
s. 13. field that a Civil Court at Mirzapur, 
in a suit for sale upon a mortgage affecting 
property partly in the district of Mirzapur and 
partly iu the family domain* of the Maharaja 
of Benares, was not competent to give a decree 
for sale o i the property within the family 
domains. MAHAU1R PRASAD y. JAWAHIR 
Lal, A.W.N. 1894, 4. (I A. 431, 3 A. 568. R.) 

(429) S. 17 t = Civ. Pro. Cole. Act Fill of 
1859, s. II)— Execution of decree.— In taking 
out execution, a decree-holder is not bound to 
produce his original decree, or even a copy 
thereof. A privately executed endorsement on 
a decree, unregistered and unproved, is no 
evidence of the transfer cf the decree. Where 
a decree-holder is opposed by the debtor in 
taking out execution and imputes fraud to the 
debtor, held , this being a question arising 
between the parties to the suit, the executing 
Court should examine the allegations. Ram- 

dhan Rakhit v . Panchanan Chucker- 

BUTTY.l B.L.RS.N. 9 (Cl 10 W.R. 144. 


Ciy. Pro. Code (Acts Y of 1908. XIV of 1882 

of 1877 » XXIII of 1861 and VIII of 
1859) — continued 

* 7, II, rr. 2, 3,6 — See CAUSE 
OF ACTION, 91 P.R. 1S98. 

S. 18 (= 1882, s. 16-A). 

D I CT e iON URISDICTI ° N ” ° AUSES ° F ™RIS- 

(4361-S. 18 (==Civ. Pro, Code , 1883, s. 16, A 

R ’ el* ifr SU « by the P r °P ri ^tors of village 
B id the Muzaffargarh District for a declaration 

that certain land awarded to the proprietor* 

a f ?" lage K ’ >“ the Multan District by the 
battlement authorities in a boundary dispute 

belongs to them. su d should be included iu 
their village, the Munsifi of Muzafiargarh in 
whose Court the suit was filed, not being certain 
whether he had jurisdiction to try the oa3e 
determined the question before the merits were 
gone into and decided that he possessed juris 
diction. The D, visional Judge on appea, set 

aside the decree passed by the Munsifi? holding 
that it was passed without jurisdiction, as the 
laud was situate within the boundariflq nf 

! Multan District settled by the Revenue authori! 
ties, and that the Civil Courts cannot question 
the boandar.es so settled. Held that Revenue 
officers have noi complete power to settle iho 
boundaries of districts. Civil CourL “ * 

tion boundaries so settled, and the Divisional 
Judge was wroDg in setting aside th« j 

passed by the Munsifi for want of jurisdiction* 
ignoring the provisions of s. 16-A <2! of 
C.v. Pro Code. Allah Ditta v ABDnr 
Qadir KHAN, 25 P.L.8. 1901 = ! P.R ^1 

(436,a)— S. IS See No. 421, supra. 

(4371— Ss. 18, 21, 20, O. VII, r. 10-8 2 
Court to proceed under -where objection to 

jurisdiction taken for first time on appeal- 

?C°L j a ‘l5 y 27 Ste JURISDICTION -GenIral, 

s. 19 ( = 1882, 8. 18 = 1877, s. 18.) 

TION. JURISDICTI0N -CADSES OF JURISDIC- 


(430) — S. 17— See Execution of Decree 
—Transfer of Decree for Execution- 
Execution out of court’s Jurisdiction 1 

8 C. 703. 1 j 

(431) — S. 17— See JURISDICTION— SUITS 
FOR LAND, 3 M.H.C. 376 Cor. 125. 

(4321—3. 17— See JURISDICTION OF CIVIL 
COURTS, 12 W.R. 328. 

(433) — S. 17— See PRE-EMPTION— RIGHT 
to Pre-empt, 4 O C. 397. 

(433,(2)— S. 17— See NOS. 418, 419, 420, 422, 
supra. 

(434) — Ss. 17, 38 — See EXECUTION OF 

Decree — Transfer of Decree for Exe- 
cution — Execution out of Court’s 

JURISDICTION, 19 C. 13, 14 0. 661. 

C. 11—67 


, JO, L lV . (J 0cic joqn X 

Compensate for wrong to moveables , suitf 0 r 
Courts which can entertain.— This was suit for 
damages for wrongful seizure of two cargo boats 
or the plaintiff, alleged to be seized in Rangoon 
by order of a Magistrate of some other pface 
where all the defendants resided. The question 
tobe decMed wsil whether, on the allegations 

Rano 6 P amt ' the wr0D S wa3 done” m 

firrUdW'’ S ° r SS u t0 br ' ng th0 SUit Witbin the 
unsdiotion of the Chief Court. Beld that, 

Ranmnn’V* th ®, boata havi °g been made at 
Rangoon,, !t was the place, where the “wrong 

as done within the meaning of s. 18 of the 

Code and the Chief Court of Rangoon, oonse- 

quently, was oompetent to entertain the suit. 

MAY Myit v. SEWS Tha,3 L.B.R, 184. (6 B. 
-UK. 141, R.) 

(438,a) — 8. 19— See No. 466, infra. 
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Civ. Pro. Code {Acts V of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

S. 20 ( = 1882, s. 17 — 1877, s. 17). 

See JURISDICTION— CAUSES OF JURIS- 
DICTION. I 

(439) — S. 20 ( = s. 17, Civ . Pro. Code , 1882)— i 
Cause of action— Meaning .—The words “cause 
of action” in s. 17 of the Civ. Pro. Code, are 
not so limited as to mean the whole oauso of 
action but include any material part of it, not 
necessarily all tbe faots constituting the right 
to sue. BANKI BEHARI LAL v. POKHE RAM, 

23 A. 4B = A.W N. 1902,79. (1 A. 423, 5 A. 277, 

13 B.L.R. 461, 14 B.L.R. 367, 9 C. 105, 22 C. 
823, R .) [ft. , 28 P.R. 1907=93 P.L.R. 1908 
= 140 P.W.R. 1907.] 

(440) — S. 20 ( = Civ . Pro. Code, 1882, s. 17 — 

“ Cause of action"— Illustrations . — The illus- 
trations to s. 17 of the Civ. Pro. Code, afford no 
safe guide as to the meaning of “cause of 
aotion” a9 used in the Code. LALJEE LALL 
V. HARDEY NARAIN, 9 C. 105, (13 B.L.R. 

461 = 22 W.R. 79, 1 M. 377, F.) [ft., 25 A. 

48 = 22 A.W.N. 179.] 

(441) — S. 20 ( = s 17, Civ. Pro. Code. [1882) 
—Jurisdiction of Civil Court —Cause cf action 
— No specific contract as to place of payment of 
debt— Place where payment maae -- Punjab 
Courts Act ( XVin of 1881'., ss. 10, 70 (1) (a) 
(5 ) — Further appeal— Small cause — Further 
ajypeal treated as revison under s. 70 (1) (a). — 
The plaintiff sued the defendant in the Court 
of the additional Distriot Judge of Delhi for 
reoovery of Rs. 2.351-15-0, on the allegation 
that the defendant owed money to the firm of 
M, at Cawnpore, that that firm owed money 
to the firm of J, at Delhi, that the defendant 
oredited himself with Rs 2,286 in the books of 
tho Cawnpore firm, debited that amount to the 
Delhi firm and executed at Cawnpore a promis- 
sory note in favour cf the plaintiff who paid 
tho monoy to the Delhi firm. Tho Court 
returned tho plaint for presentation in tho 
propor Court. On appeal tho order was set 
aside. Both Courts found that specifiio 
oontraot for payment at any particular placo 
was proved. Held, that tho finding of tho 
lower Courts must be aocepted, and, this boiug 
a small cause, no further appeal lay, and that, 
for the same reasons, no appeal lay under s. 70 
(1) (6) of the Punjab Courts Aot. Tho Chief 
Court treated the furthor appeal as an applica- 
tion under s. 70 <1) [a) of the Courts Aot to 
oonsider tho quoation of jurisdiction, and held 
that the Delhi Court had jurisdiction, tho oauso 
of aotion having arison at Delhi, by reason of 
the fact that tho plaintiff paid on tho defend- 
ant’s behalf monoy to the Dolhi firm at Delhi. 
CHIRANJI Lal v. JIT Mal, 98 P.L.R. 1909 = 
108 P.W.R. 1909. (31 M. 223,32 0.884,30 
B. 167, 7 Bom. L.R. 993, 9 Bom. L.R. 903, 

R.) 

(442)— S. 20 (= Civ. Pro . Code [Act XIV 
of 1882), s. 17, Explanation III, clause 1) 
— Cause of action — Hundis, — When the plain- 
tiff, at the defendants’ request* remitted 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 

I859j — continued. 

Rs. 5,000 from Delhi to Ajmere, and received 
from defendants hundis drawn on their firm at 
Bombay in satisfaction of the loan, aud on the 
hundis being dishonoured, brought a suit in the 
Court of the Distriot Judge of Delhi for refund 
of the amount due. Held, that the Court was 
competent to try the suit. Since the plaintiff 
expended mnney on the defendants, behalf at 
Delhi, he was entitled to be reimbursed there 
and the defendants forwarding him hundis on 
Bombay made no real difference, and further, 
that as the hundis were accepted at Delhi, 
that plaoe must bo regarded as the place of 
contraot, giving jurisdiction to the Court at 

Delhi. Mina Mal v. Kanak Mal, 42 P.L.R. 

1903 = 10 P.R. 1903. 

(443) — S- 20 ( =s. 17 of old Coda— Suit on 
‘hundi ’ — Jurisdiction . — When a plaintiff sues 
the drawer, acceptor and subsequent endor- 
' sers of a hundi, the oause of action arises out 
of tho original contract, i.e., hundi, in the 
place where it was made and payable, though 
the hundi might have been endorsed. to him by 
some of the defendants at the different plaoe. 

Shivji Ram v. Hem Raj, 67 P.R. 1900 
[D.. 10 P.R, 1903 = 42 P.L.R. 1903.] 

I (444) — ft. 20 [ = s. 17, Civ. Pro. ('ode 1S82), 

— Can '.c of actio i — Contract of service — Place 
of performance. — Where a deed covenanting a 
contraot of service provided that the service 
was to be performed at Surat but was silent as 
to the placo at which the salary was to be paid, 

I the salary was hold impliedely payable at the 
plaoe where tho plaintiff worked aud resided, 
i.c., at Surat; and the oause of aotion, to recover 
tho salary, was deemed to arise at that place. 
BEG MAHOMED v. KAVASJI, 2 Bora. L.R. 514. 

(445) — S. 20 { = Civ, Pro. Code. ]>S2,s.l7) 

— Contract of sale — Place cf suing. — Where it 
appears that tho advertisement which the ven- 
dor has Riven with reference to a contract of 
sale, aud tho letters that have passed between 
tho parties, make it perfectly clear that the 
contraot should bo performed at K whioh is 
within tho jurisdiction of the Court at B, and 
it also appears that from the oontraot tho price 
is payable to tho vondor at S, the Court at S 
has jurisdiclon to try a suit by the vendor for 
the prioo of goods delivered in pursuance o! the 
said contract. W. SHERIFF v. H. MANNERS, 

7 C.W N. 912. 

I (41G)-S. 20 [ = s. 17, Civ. Pro. Code , 1SS2) 
— Phce of suing. — Under s. 17 of tho Civ. Pro. 
Code, 1882, a person can be sued at a place 
whore ho carries on business through an agent. 
ANNAMALAI v. MURUGASA, 5 Bora. L R, 491. 

(447)— S. 20 (-s. 17, Civ. Fro Code, 1$S2>— 
Residence— Place of business— Family home.— 

A person is to be deemed to reside at the place 
i where ho aotually and voluntarily resides and 
oarries on businags , he cannot be said to reside 
at a plaoe wherohe has the family home and 
whioh he only occasionally visits. UGARCHAND* 
v. BURAJMAL, 2 Bom. L.R, 608. 
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Civ. Pro Code (Acts Y of 1908. XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859 )— continued. 


Civ. Pro. Code (Acts Y of 1908. XIV of 1882 
X of 18877, XXIII of 1861 and VllJ. of 
1859) — continued, 


(448) — S 20( = s. 17, Civ. Pro. Code, 1882) — 
Place of suing — Contract with commission agent 
]or sale of goods. — Plaintiff who resided at 
Kasue, in the Lahore Distriot, sent bhusa from 
the Perozspore District to the defendant, who 
was trading at Jhalum for sale as a Commis- 
sion Agent. Disputes having arisen between 
the parties with reference to the bhusx tran- 
sactions, plaintiff filed a suit at Kasur to 
recover tb6 amount due to him. Held that, 
as under the Contraot Act, there is no liability 
for a Commission Agent to render accounts 
to his principal at his place of business, unless 
there is an express agreement to do so, no cause 
of action arose in Kasur, aud that the Munsif 
of Kasur had no jurisdiction to try the oaee. 
Devi Dyal v. Hari Chand, 79 P.R. 1902. 

(449) — S. 20 l = Civ. Pro. Cede, 1882, s. 17) — 
Partnership-suit — Jurisdiction — Misjoinder — 
Handwriting. — A 6Uit for dissolution of part- 
nership, settlement of accounts and for any 
sum due from the defendants was laid in 
Ludhiana, though the residence of all the 
parties was the District of Jullundur. It was 
held that, as the contract was come to between 
the parties at Ludhiana had the plaintiffs had 
a share in a shop there carrying on the same 
business as the firm of the parties, the Court of 
Ludhiana had under Civ. Pro. Code. 1882, 
s. 17 (3) (ii), jurisdiction over the matter ; held 
also, that all the pareners and the representa- 
tives of the partners were neoessary parties to 
the suit and henco there was no misjoinder ; 
that the representative of a deooased partner 
would be liable to the extent of the deceased’s 
assets in his hands and, in the absence of 
reliable evidence as to the amount of assets in 
his hands, to the full extent of the plaintiff’s 
olaim ; (this question might ordinarily be 
decided after decree) aod that tho unsupported 
evidence of an expert as to handwriting is not 
alwavs a safe t6St. JAGNA v. GAINDA, 62 P. 
R. 1897. [R., 49 P.R. 1902 = 56 P.L.R. 1902.] 

(450) — S. 20 l = Civ Pro. Code, 1882, s. 17) — 

Neglect of agent —Suit for compensation by prin- 
cipal— “ Suit arising out of contract .” — A suit 
for oompousation which an agent is bound to 
make to his principal in respect of the direct 
consequences of his own neglect, or want of skill 
or misconduot, is one arising out of a contract 
within tho meaning of Expl. Ill to s. 17, Civ. 
Pro. Code ; and cl. Ill of the Explanation is 
inapplicate to such a suit. K.AMISETTI 
SUBBIAH v. KATHA VENKATAS A WMY. 27 M. 
353. [£., 36 P.R. 1908 = 85 P.W.R. 1908.] 

I 

(451) — S. 20 ( = s. 17, Civ. Pro. Code, 1882) — 
Letters Patent, cl. 2 — Small Cause Courts Act 
(Bombay), s. 18 — Cause of act on— Jurisdiction 
of Civil Courts extends over defendants resident 
in foreign territory. — The Civ. Pro, Code 
empowers a British Court to pass judgment 
against a non-resident foreigner, provided that 
the oause of action has arisen within the juris- 
diction of the Court pronouncing the judgment. 


rCAMBHAT V, SHANKAR, 3 Bora, L.R. 82 = 23 
B. 528. [R., 26 M. 69, 29 M. 239 = 16 M L 

J. 238 = 1 M.L.T. 71,] 

(452) S. 20( = Civ. Pro Code, 1882, s. 17)— 
Jurisdiction -Provincial Small Cause Courts 

Act, s. Pj. Where a suit may be filed in more 
than one of several Courts, it .a a general 
principle of law that the plaintiff may select the 
forum in which to bring the suit. When a suit 
on a promissory note which would be ot a 
Small Cause nature cau be brought in place 
A or in place B, and there is no Small 
Ciuse Court in-place A, it may be brought in 
the District Munisiff’s Court. RATNAGIRI 
PlLLAI v. SYED VAVa RAVUTHAN, 19 M. 477 

(453) — S. 20 ( = s. 27 of old Code)— Military 
officer s contract— Army Acts , 1881, s. 151— 

v 1 my ** c *« 289 J, s. J, — s. 5, Army Aot, 1895 
has repealed s. 151 of the Army Act, 1831 * and 

contains the test for 
ascertaining whether a Civil Court has jurisdic- 
tion over actions against military officers not 

residing within the jurisdiction of the Court 
where the cause of action arose originallv 

Phelps & Co. v. Capt. Hammond K r 

mo. Iiw. im.F.B., o“V 3P ' R ' 

(453-a) — S. 2o ( = s .17, End T| d 

Code >1882 -Jurisdiction- Suit on \ a pro-note 

executed in the mofussil but endorsed at 
Rangoon - Cause of action - EndorlJneif 

van of the cause of action-Residence-fJm 

pot ary - Government servant .— The endorse 

men an ? h . da, T ry °‘ a liable m 3 tru . 

meat within the territorial limits of the 
jurisdiction of a Court is sufficient to brine a 
suit on the instrument within the iurisdictfnn 
of that Court, even though the note ‘ 
executed outside tho limits ol the Court's ju^ 
diction Cause of action " means »nd includes 
every fact which, ,f traversed, it would he 
necessary for a plaint, 0 to prove ,o order to 
support his right to the judgment of the Court 
indorsement be. ng one of these facts, a part 
of the cause of action arises at the place where 
a promote is endorsed, A. person in Govern 
njent service, who is liable to be sent to various 
places and may possibly be left at one place for 
several years, cannot be said to have a lodging 
at the place where he is stationed fo! g * 

ufnt; 861 CHETTY v> Maung 

<453 b)— ■S. 2U— Contract between firms at 

C , aw "P°™-Goods to be delivered at 
Ranchi SuU/oi- damages for breach if U es at 

Rahclu - Where the plaintiffs, who owned » 

shop at Ranchi, signed an order iorm supplied 

wh i 61 ? a Ra “? hi by the defe adant company 
which had ns place of business at Cawnpore’ 

requesting the Company to forward certaTn 

specified articles by goods train to their address 

at Ranohi (paokmg and freight Iree) and to be 
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Civ. Pro. Code iActa Y of 1908. XIV of 1882, 
X of 1877. :XXIII of 1861 and VIII of 

1859) — continued . 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1883, 
X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 


despatched on a specified date, and the defend- 
ant Company agreed to do so : Held that the 
contract was to be performed by the delivery of 
the goods at Ranohi, and the Court at Ranchi 
had jurisdiction to entertain a suit by the ( 
plaintiffs fer damages for breach of the contract 
by the defendant. A. T. BHUTTACHARYA & 

Co. v. Cawnpur Woollen Mills Go. Ltd., 
16 C. w. N. 825. 

(454) — S. 20— See Civ, Pro. CODE, 1882, 

SB, 20, 53, 13 B. 173. ; 

(455) — S. 20 — Jurisdiction — Place of suing — J 
Contract with commission agent for sale of 

goods— See Contract— Miscellaneous, 79 

P.R. 1902. 

(456) — S. 20 — Contract — Offer and acceptance I 
— Place of suing — See CONTRACT— MISCEL- 
LANEOUS, 12 O.C. 17 = 1 Ind. Cas. 325. 

(457) — 8. 20 — Debtor and oreditor — Place of 
payment not ppecjfi ?d — Debtor to follow his | 
creditor and pay the doht — See CONTRACT — 

Miscellaneous, n o.c. i<ji. 

(458) — 9. 20 — Contract entered into by corre- 

spondence — Cause of aotion — See CONTRACT 
ACT, 1872, as. 4, 7, 6 A.L.J, 213 = 1 lnd. Cas. 
77. i 

■459) — S. 20 — Suit on foreign judgment — 
Business carried on within jurisdiction by i 
member of defendant’s family, whether and ' 
when amounts to carrying on business within 
s. 17. French law— Sec FOREIGN COURT - 

Judgment OP, 23 M. 458 = 10 M.L.J. 39. 

(460) 8. 20 — See Fraud — Miscellane- 1 

OUS, 25 A. 48 = A. W.N. 1902, 179. 

(460-a) — S. 20 — Breach of contract — Com- 
pensation — Commission agent — Cause of action 
— Revenue— See JURISDICTION OF CIVIL ' 
COURTS, 8 A.L.J. 1160. 

(461) — s. 20— See Jurisdiction of Civil 
Courts, 29 M. 69, 79 P.R. 1902. 


orders under 9. 589, Civ. Pro. Code — See JURIS- 
DICTION— CAUSES of Jurisdiction, 77 p. 
R. 1909 = 124 P.L.R. 1909 = 125 P.W,R.1909 = 

3 Ind. Cas. 607. 

(4671—8. 20, O. I, rr. 1. 4(a) and 9— See 
Joinder of parties, 22 c. 833. 

(468) — S. SO , O. V, rr. Sj , sr, ( = Ciu. Pro , 
Code. 1882.5s. 17. 69. 9 U,Ck. XX VIII- Juris- 
diction of Civil Courts in suits against absent 
— J'orti'incrs . — The Ccdo of Civil Procedure 
makes provision for suits against foreigners not 
resident in British India, and a Court is bound 
to entertain such a suit if the cause of aotion 
has arisen within the local limits of its jurisdio* 
Mnn. English and Indian law distinguished. 
Effect of decreo in such a suit discussed. 

Coo ver.if.e Ladha v. suleman Ismail 
cl- Co.. L.B.R. 1903 — 1904, Yol II, 47. 
(25 B. 5 28, 23 C. 641, U'halcv v. liusfietd, 32 
Ch. D. 123, /•’. ; 29 C. 509, 22 O. 222, R.) 

(469) — S. so, O. VII, r.lo,s. nr, ( = Civ. Pro, 
Code, 466 7, $n. 17, •>/, t> 3 S 1 — Maintenance — 
Cause of azuon — Rtcisicnat porrers of High 
Court,— A High Court can under 9. 622, Civ. 
Pro Code, revise any order or decreo of a 
subordinate Court, from which no appeal lies 
to the High Court. (8 A. 112, F.) A suit for 
maintenance by a wife agaiust her husband is 
not a suit arising out of contract , and, there- 
fore, Explanation III, s. 17, Civ. Pro. Code, 
has no application. (5 W. R 5, 2 B. 624, i>\) 
Such a suit, must, therefore, be instituted 
either in tho district where the defendant first 
refused to maintain, or where he, at tho time 
of tho commencement of tho suit, resides, or is 
carrying on business, or is working for gain, 

Ma me V. MAUNG CiVI, L. B. R. 1872 — 1892, 
487. 

(470) -8. 20, O, XX, rr. 15, 36 — Provisions 
imperative — Partnership accounts, examination 
of— Preliminary decree for dissolution is a 
condition precedent— .See PARTNERSHIP — 

General, 100 P.W.R. 1908. 


(462) S. 20 — Jurisdiction — Suit for money 
paid by mistake or oooroion — Contraot Act, 9. 72 

— See Provincial Small Cause Courts 

act, 1865, a. 21, A. W.N. 1888, 59. 

(463) — S. 20— See REGISTRATION ACT. 
1908, 9. 33, A. W.N. 1896, 170. 

(464) — S. 20 — See SALE — SALE IN EXECU- 
TION of decree— Rights of purchaser 

ON ASIDE SALE, G B.H.C. A.C., 258. 

(464-a) S. 20— Set* NOS. 191, 391, 421, 422 
423, 437, supra. 

(465) — 8. 20, Expl. Ill— See JURISDICTION 
—Causes of Jurisdiction, 36 P.R, 1908 = 
85P.W.R. 1908, 31 M. 223 = 4 M.L.T. 97. 

(466) — 83. 20, 19, 104, O. XLIII, r. 1— 
“Aotually and voluntarily resides,” meaning of 
— Residenoo in jail— Revision of appellate 


(470-a) — S. 21, See ; NOS. 392, 431, supra. 

S, 21 ( = 1882, s. 16 A (2).] 

1 (471) 8. 21, O, 1. r. 13 — Non joinder of 

parties— Defendant not objecting to such non- 
joinder till a suit with fre9h parties was barred 
— Plaintiff getting names added after limitation 
poriod — Objection to non-joinder to be dis- 
missed under s, 34, Civ. Pro. Code— See 

Limitation— General, 5 A.L.J. 554 = A.W. 

N. 1908, 246 = 4 M.L.T. 447 = 30 A. 538. 

(472) S. 21, O. I. r. 13 — Waiver of objection 
to want of parties — Sec TRANSFER OF PRO- 
PERTY Act, 1882, s. 44, 3 A.L.J. 474 = A. W.N. 
1906, 199. 

(472-a) 8. 22 — Sec No. 62, supra, 

S- 22 (=1882, a. 22). 

See Transfer of civil Casks. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1852)— continued, 

(473) — Ss. 22, 23 (3), 24, Civ, Pro. Code , 1882 
— Application for transfer by decree holder — 
Jurisd iction of Court — Applicat ion by judgment- 
debtor to be declared os insolvent. — Held , that 
proceedings under Cbap. XX of the Code of 
Civil Procedure are necessarily proceedings in 
execution of a decree and the judgment-debtor 
throughout such proceedings is in the position 
of a defendant. Held , further, that the Court 
has no jurisdiction to pass an order for transfer 
uuder s. 24, Civ. Pro. Code, on an application 
made by the judgment-creditor. RAMA MONI 
DASI V. NITYA GOPAL SARKHEL, 10 0. C 
139. (22 B. 778, D. ) 

(474) — 8s. 22, 23 (3) — See SMALL CAUSE 

Court, Mofussil. Jurisdiction of — 
General, 24 P.R. 1896. 

(475) — °. 22, 0. YIF. r In — ()rd*r that suit 
shall proceed in another Court— Effect —Return 
of plaint — Proper course. — A High Court, by 
directing under 3. 22 that a suit shall proceed in 
a Court, in another jurisdiction, and not in the 
Court in its own jurisdiction, in which it has 
been instituted, in effect, stays further proceed- 
ings in the latter Court, aud makes that Court 
incompetent to proceed with the case- The 
only course open to it is then to return the 
plaint lo the plamtifi for re presentation in the 
proper Court, i.e ., the Court in the other 
jurisdiction, in which the High Court has 
determined that it shall proceed. (O VII. r. U) ) 
MILON Ma Gyi v. NGA Ba, U B. R. 1909 0'w. 
Procedure, 25. 

S. 23 ( = 1882, ss. 23, 24 = 1877, ss. 23, 24 

= 1839, a. 13.) 

(476) — S. 23 - See TRANSFER OF CIVIL 
CASES. 5 A. 60 = 2 A.W.N. 1882. 164, 2 A. 241, 
P . O . = 4 C.L.R. 331 = 6 I. A. 126 = 2 C L.R. 352, 

3 A. 569. 

(476) (a) — S. 23— See NOS. 62, 473, 474, 
suj>ra. 

(477 ) — S. 23. cl. 3 — Jurisdiction of Civil 
Court — Suit triable by several Court * — Transfer 
of suit— Ground for. — A Court of Small Causes 
is not competent tc make a reference in a oase, 
under s. 23, ol. 3 of (Act V of 1908), if the 
Court has uo jurisdiction to hear the suit. And 
the Chief Court will not order transfer of the 
suit, when no great inconvenience will be 
caused to the defendant by the trial of the suit 
in the Court in which it is filed. H. A. GlL- 
MOUR V. Ram Lal, 77 P.L.R. 1909. 

S. 24 ( = 1882, s. 23 = 1877, 8.25 = 1859, 

s. 6, latter part). 

(478) — S. 24 ( = old s. 2 5) — Withdrawal of 
case — Procedure subsequent. — After the with- 
drawal of a case for trial before itself, the 
Court, which does so, may follow any of the 
established lines of procedure laid down by the 
■Civ. Pro. Code. BANARSI DAS V. RAM KlSHAN 

DAS. 167 P R. 1889. 


Civ. Pro. Code (Acts V of 1908, XIV of 1882, 
X of 1677, XXIII of 1861 and VIII of 
1859)— continued. 

(479)— S. 24 ( = S. 25 of old Code)-" With, 
drawn/' meaning of . — A suit cognizable b> the 
Small Cause Court and tried by the local 
Muneifi under the orders of the District Judge, 
i to whom the suit was submitted after it was 
returned by the Small Cause Court, which then 
had no jurisdiction above Rs. 50, can be said 
to be “withdrawn” by the District Judge, 

: within the meaning of s. 25 of Code. Held , 
also, a suit cognizable by a Small Cause Court 
was not, under s, 16 of the 8mall Cause Courts 
Act, cognizable by a Munsiff having jurisdic- 
tion within tbe local limits of such Court. 
SAIDHU Mal v. Hassu, 58 P:R. 1897. [F. t 
83 P.R. 1903 = 154 P.L.R. 1903.] 

(479- a) — S. 24 ( — Civ. Pro. Code , 1882, s. 25) 

' — Meaning of expression “ Court of Small 
Causes' 1 as used in .— Tbe expression, “ a Court 
of Small Causes” as used in the last clause of 
s. 25 of Act XIV of 1882, must be construed to 
mean a “ Court properly and strictly so called ” 
and not to include '* a Court only invested with 
the jurisdiction of a Court of Small Causes.” 
RAMCHANDRA v. GaNESH. 23 B. 382. [R., 

83 P.R. 1903 = 154 P.L.R. 1903, 3i C. 1057, 

9 Bom. L.R. 327 = 31 B. 314.1 

(480) — S. 24 ( = s . 25, Civ. Pro. Code. 1S82) 

Institution of suit or appeal in wrong Court 

—Power to transfer — -Jurisdiction of High 
Court and District Court . — The jurisdiction 
giveu by this section does not olothe the High 
Court or District Court with greater powers 
than that which the lower Court had. so far as 
the question of jurisdiction is concerned. If 
the lower Court had no jurisdiction to try the 
case, whether the defect in jurisdiction be with 
reference to the value or with refereuco to the 
situation of the property in dispute, or with 
regard to any other matter which conoerns 
jurisdiction, the High Court or District Court 
could have no jurisdiction. When an appeal 
is transferred under this section it must be 
heard subject to all tbe oojections, which could 
be taken before the Court from whioh it has 
been transferred. The High Court, therefore, 
has uo jurisdiction to hear an appeal, whioh 
was wroDgly presented and filed in a District 
Court and subsequently withdrawn by the High 

Court. Ram Narain JOSHY v. Barmeswar 
NARAIN Mahta, 25 c. 39. (6 C. 30, 9 A, 191 
P.C., Appl.) [fl., 2 L.B.R. 117.] 

(481) — S. 24 ( = 3. 25, Civ. Pro. Code , 1382) 
Re- transfer oy District Judge of file already 
transferred . — Under S. 25, Civ. Pro. Code, a 
Distnot Judge has no power to re-transfer a case 
from his file to the Subordinate Judge from 
whom he had originally transferred the case to 
his own file. The powers conferred by the section 
became exhausted when the original transfer 
was made. AMIR BEG.am v. PraHLAD DAS. 

24 A. 304 = A. W N. 1902, 66. (21 A. 230. 13 B. 

654, R.) [P.. 24 A. 356, 10 C.W.N. 902 ; 

36 C. 193 = 5 C.L.J. 611 = 1 I n d. Cas. 913 ; D. t 

25 A. 183 = A.W.N. 1903, 4.] 
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Civ- Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

f482) — 5. 24 { = old s. 25) — Power to transfer 
cafe — Punjab CourtsAct. ss. 33, 34.— S. 25 Civ. 
Pro. Code, read with ss. 33, 34 of the Punjab 
Courts Act, gives to the District Judge power to | 
transfer a case from a Small Cause Court to hi9 j 
own. MUS8T. BEGAM V- MAJOR COOK. 77 
P.R. 1889. 

(483) — S. 24 ( — s. 25 of old Cede)- District 
Judge — Small Cause — Final — Non appealable 
— Where a District Judge decides a case with the 
powers of a Small Cause Court Judge, his deci- 
sion is final under s. 25 and is not appealable. 
PARRSICK v. KUTU MAL. 10 P.R 1887. (95 P. 

R- 1877, R.) O'., 83 P.R. 1903 -154 P.L.R. 
1903 ; R., 47 P. R, 1888, 59 P.R. 1892 ] 

(484) — 3 21 ( = C iv. Pro. Code, s.25)-- Trans - 
fer of case — Grounds for transfer — Procedure . — 
This section is only intended to provide for tboso 
oafles, where, on the ground of expense or con- 
venience or some other good reason, the Court 
thinks that the place of trial ought to be chang- 
ed. Parties, who desire to have a case transfer- 
red from one forum to another, ought olearh to 
explain to the Court by petitiou and affidavit 
what is the naturo of the claim and defence, 
and what the issues aro ; they should stato 
what evidence will be required, and then 
eatisfv the Court that, either on the ground of 
expense or eouvenienoo or otherwise, the place 
of trial ought to be changed. K FAT I. 7 A RlBl v. 

Taruk thunder Dutt, 9 C. 980 = 13 C L R. 
182. [R , 10 C.L.J, 414 = 14 C.W.N. 153. J 

(485) — S. 24 ( = Civ . Pro. Code , 1882, 25) 

— Notice. — The notice prescribed by s. ‘25 of the 
Code of Civil Procedure is intended for the bene- 
fit of the party othor than the oue applying for 
transfer, and he may waive his right to objeot, ' 
when he has received no notice, by going to 
trial and appealing against the decree, in 
which ease any defect in tbo jurisdiction of tho ! 
Court may be held to havo boon oured. SaN- 1 
KUMAM V. I KORAN, 13 M. 211, 

(486) — S, 24 ( = C\o, Pro . Code, 1882. s. 25) 
— Ajptlica'ion for transfer by pa>ti> to suit — 
Necessity for notice to opposite pariy. — Where 
an application is made by a party for the 
transfer of a suit, it is noi legal to pass an I 
ordor of transfer without issuing notice of the ; 
application to tho opposite party. B.aLKRISIINA 

Gangadiiar v. Ram Narain Bathi. 10 C.P. 
L.^. 94. 

(487) — S. 24 — Judge personally interested in 
suit in his Court — Transfer of case — S( c BUR, 
ACT VI OF 1900, 2 L.B.R. 281. 

(488) — S. 24— Sec U.P. ACT III OF 1901, 
ss. 191 and 192, 7 O.C. 142. 

(489) — 8. 24 — See APPEAL— GENERAL, 5 
A. 274. 

(490) — S. 24— Sec EXECUTION OF DECREE 

—Transfer of decree for execution 
—Execution out of Court’s Jurisdic- 
tion, 22 C. 871. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1851 and VITI of 
1859) — continued. 

(491) — S. 24 — See LETTERS PATENT, HIGH 
Court. 1865— Bombay, cl. 13, 7 Bom. L.R. 
143. 

(492) — s. 24 — See PRESIDENCY SMALL 
CAUSES COURTS ACT, 1882, e. 31, cl. (6), 14 
C.W.N. 662 = 6 Ind. Cas. 97 = 37 C. 574. 

(493) — 8. 24 — See PROVINCIAL SMALL 
CAUSE COURTS ACT, 1887, s. 35 (1), 127 P.L. 

R. 1903, 31 C. 1057. 

(491)— S. 24 — See 8MALL CAUSE COURT, 

Mofussil, Jurisdiction of— General, 2 

O. C- 143. 

(495) — S. 24 — See TRANSFER OF CIVIL 
CASES-, 6 C. 30, 5 A. 371 = A.W.N. 1883,62, 

13 B. 654, 13 A. 324 = A.W.N. 1891, 96, U. 

B R. 1905. Civ. Pro. Cede. 28. 1 O.C. 117, 17 

P. L.R. 1904 = 88 P.L. R. 1903, 10 P.L.R, 1900, 
154 P.L.R 1903 = 83 P.R. 1903, 25 A. 183 = 
A.W.N. 1903, 4, 10 M.LJ. 238. 9 C.W.N. 
705 = 32 C. 875, 20 A, 395 = A,W,N. 1898, 89. 

(495-a: — 9. 21 — Sec TRIAL OF CIVIL CASES, 

11 W.R. 189. 

(496) — 8. 24 -See NOS. 62, 393. 394, 395, 
396, 397, 398. 399, 400, 417, supra AND NOS. 
561. 576, infra. 

(496-rt) — S. 21 (3) — Transfer of case — Power 
of District Judqe to transfer to Additional Dis- 
tiict Judge— Revision — Material irregularity — 
Failure to considtr important uidtnee — Mis- 
understanding jwsition of parties — False as - 
sumption -Punjab Courts .-l< t (Will of 1SS4), 
s. (1) (n) and (6) —A District Judge has the 
power, under s. 24 (3) of tho Civ. Pro. Code, 
1908, to transfer a case pending before him to 
the“ Court of the Additional District Judge. 
Where, in dealing with a possessory suit under 

S. 9 of the Specific Relief Act, tho Court entire- 
ly misunderstood the position of the plaintiffs, 
ignored material and important evidence, 
misconstrued a material document and failed 
to apply its mind to the distinction botween 
possession and uso or occupation. Held, that 
tho Court aoted with material irregularity with- 
in the terms of S. 70(1) (a> of the Punjab 
Courts Aot and that a retrial of tho suit was 
necessary. O’BRIEN v. ABDUL RAHMAN, 14 
P.L R. 1912 = 28 P. W.R. 1912. 

(496-M — Sn. 21, 3(i. 0 XX/. r. 32, 

O. XXXIX, r, 2 (3)— Court granting the injunc- 
tion , meaning of the expression in O. XXXIX, 
r. 2(3 ) — Transfer of suit— Absence of notice — 
Eficet . — Where tho transfer of a suit is at the 
iustaneo of a party, the transfer without notioe 
to all parties is a material irregularity. But, as 
tho irregularity is a mere defect of form the 
High Court did not interfere in this oase, as 
the Distriot Court could have transferred the 
case sue motu without uotico. Where, sub- 
sequent to the passing of an ad interim injunc- 
tion, the suit has been transferred to another 
Court for trial, an application under ol. 3 oi 
r, 2 of O, XXXIX of the Code oaunot be trans- 
ferred to the Court to whioh the suit itself ha- 
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Civ- Pro. Code (Acte Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1851 and VIII of 
1859)— Continued- 

been transferred. (20 M. 378, R.) Semble .— The 
ad interim injunction would probably be en- 
forceable under s. 36, read with r. 32. 0. XXI, 
by the Court to which tbe suit has been trans- 
ferred. MATRRA DASS v. VENKAT RAO, 21 
M L.J. 829. 

(497) — Ss. 24, 38, 39, 41, O. XXr, rr. 4. 5— 

See Execution of decree— Transfer of 

DECREE FOR EXECUTION— EXECUTION OUT 

of Court’s jurisdiction, 17 M. 309 = 4 M- 

L. J. 91. 


CiY. Pro. Code (Acts.'Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1851 and VIII of 
1859) — Continued. 

i suoh a oass the plaint really dates baok to the 
date of the application and not to the day when 
the application is granted and registered. 

Nandan Prasad v. W.C. Kenney, 24 A. 356 
= A.W.N. 1902, 92. 

(509) — S 24, O. XXXVIII, r. 5 — See TRANS- 

I FER 0F Civil Cases, 6 Ind. Cas. 746 = 20 M. 

! L.J. 980. 

! >510) S. 24, O. XXXIX, r. 2, cl. (3 )-Sce 

\ Transfer of Civil Cases, 8 M.L.T. 374 = 8 
, Ind. Cas. 7. 


(498) — Ss. 24, 107 (2), O. XXII, r. 11— See 
Transfer of civil cases, 8 M L.T. 347 = 8 

Ind. Cas. 492. 

(499) — Ss. 24, 115 — See REVISION— GE- 

NERAL, A.W.N. 1882, 62. 

(500> — Ss. 24, 115 — See TRANSFER OF CIVIL 
Cases, 6 A. 233 = A.W.N. IS84, 45. 

(501) — Ss. 24, 141 — See ACT VI OF 1882, 
s. 219, 9 A. 180 = A.W.N. 1887, 7. 

(502) -- Ss. 24, 141 — See EXECUTION OF 

decree — Transfer of decree for 
execution— Execution out of Court’s 

’JURISDICTION, 5 B. 680, IS B. 6l = P. J. 
1893, 258. 

(503) — S. 24, O. T, rr. 3, 4 (t), O. XXXIX, 
rr. 1 and 2 — See Transfer of Civil Cases, 
53 P.L.R. 1907. 

(504) — S- 24, O. II, rr. 3, G—Src MISJOIND- 
ER OF PLAINTIFFS AND CAUSES OF ACTION, 
1 A. L.J 198. 

(505) — S. 24. O. VII. r. 10, and O. XLIII, 
r. 1 — See JURISDICTION — QUESTION OF 
JURISDICTION, 4 A. 478 = A.W.N. 1882, 113. 

(506) — 8. 24, O. XV11I, r. 15— See TRANS- 
FER OF CIVIL CASES, 10 C.W N. 12, 26 M. 
595. 


(511) S. 24, O XLT, r. 23 — Not exhaustive 

— Sre Transfer of Civil Cases, 5 C.L J. 
611 = 36 c. 193 = 1 Ind. Cas. 913, 21 A. 230 = 
A.W.N. 1899, 38. 

S. 25 (New.) 

(512) — S. 25— Transfer of Small Came Court 
Judr/e- -Change of tec uni ary jurisdiction — Rower 
of District Judge. — A District Judge is com- 
petent to transfer to the Court of a Subordinate 

i Judge issues remanded to a Small Cause Court 
for deoiaion, where the Judge, who first heard 
the suit, was transferred and a new Judge with 
a limited pecuniary jurisdiction had succeeded 
him. Baru v. Kirpa Ram, 69 P.R. 1899. 

| (513) — S. 25, O. XX, r, 6 (3) See COSTS— 

General, 2 Bom. L. R. 254, 4 Bom. L.R, 

I 

; — 8. 26 ( = 1882, a. 48). 

(513 a)— S. 26— See NOS. 208, 281, supra 
and 2704 , infra. 

(514) 8. 26, O. IV, r. 1 — A suit is commenc- 

i ed b ? tbe presentation of the plaint — See 

! Letters Patent. 1865— Madras, High 
Court, cl. 12, l M.L.T. 71 = 16 M.L.J. 238 
= 29 M. 239. 


(507) — S. 24, O. XX, r. 15 — See PARTNER- 
SHIP— RIGHTS AND LIABILITIES OF PART- 
NERS, 4 A. 437 = 1 A.W.N. 1882, 87. 

(508) — S. 24, O. XXXIII, r.8 ( = s s. 25. 410 . 
Civ. Pro. Code , 1882 —Applica(:on to sue in 
forma pauperis filed in Sub Court— Transfer of 
application by District Judoe to his file — Subse- 
quent transfer of suit to Sub Judge ultra vires 
of District judge— Continuity of proceedings.— 
An application for leave to sue as a pauper made 
to a Subordinate Judge was taken on to the 
District Judge’s file and heard and granted by 
him. The Distriot Judge was held to be 
incompetent under s. 25 of tbe Code to after- 
wards transfer this pauper suit back again to 
the file of the Subordinate Judge. (24 A. 304. A. 
W.N. 1902, 66, R ) [R.. 10 C.W N. 902, 36 C. 
193 = 5 C.L. J. 611 = 1 Ind. Cas 913.] There is no 
breaoh of continuity between tbe application to 
sue in forma pauperis and the suit into whioh 
that application matures. According to 8. 410, 
Civ. Pro. Code, the application, as soon as it is 
granted, is deemed the plaint in the suit, and in 


(515)— S. 26, O. IV, r. 1, O. VII , r. 11 and 
0. VI, r. 18 { = ss . 48, 55, Civ. Pro. Code , 1882) 
Limitation Jet, s. 4 — Court Fees Act. ss. 6, 
9, 10, 28— Plaint filed on the last day of 
limitation insufficiently stamped, owing to the 
requisite stamp not being procurable in time — • 
Stamp procured later on during the day but 
not filed owing to Court rising early. — A plaint 
was filed in the Court of a Dfc. Judge on the 
14fch April, 1903, tbe last day of limitation for 
the suit. The plaintifi affixed an 8 anna Court- 
fee stamp to his plaint and stated that the 
treasurer had no Court-fee stamps of the proper 
denomination and the plaintifi was told by the 
treasurer to wait until the Treasury Officer 
should come down to the Treasury and open 
double looks. The District Judge reoorded an 
order making ever the case to the£8ubordinate 
Judge, first olass, and adding a direction that 
the deficiency should be made up. The plaintifi, 
on the same day, prooured the requisite stamp 
but, on taking it to the District Judge’s Court, 
found that Officer had gone home. Nothing 
was done on the 15th April, 1903. On the 16th, 
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Civ. Pro. Code (Acts Y of 1908 XIV of 1882 , | 
X of 1877, XXIII of lbol and VIII of 

1859; —Concluded. 

the plaintiff filed the full stamp in t.be Court of 
the Subordinate Judge. It was contended that j 
the suit was barred by limitation. Held, by I 
the Full Bench, that the contention was not 
valid, for the plaint must be treated ao properly I 
stamped on the 14th April, 1903, when the | 
plaintiff had procured the requisite stamps. 
MehTAB RAI v. GOPAL R.\I, 152 P.L.R. 1903, 

F B. = 104 P. R 1902. (130 P.R. 1890, 8 P.R. , 

1893, 38 P.R. 1900 = P.L.R. 1900, 189, R.) i 

(516) —8. 26, O. IV, r. 1, O. VII, r. 11, O. ] 
VI, r. IS — Presentation of insufficiently i 
stamped plaint — Making up of stamp duty ; 
subsequent to the period of limitation f <r the 
suit— Validity— See LIMITATION ACT, 1908, | 
s. 3. 123 P.R. 1907 = 82 P.W.R. 1907=3 M.L. ! 
T. 63. 

8. 27 ( = 1882, s. 64 = 1877, B. 64= 1859, 

s. 41.) | 

See Summons. i 

(516 a) — 8 . 27 — See No. 3035, infra. 

(517) — 1 3. 27. O. V, rr. 1 and 5 ( = s. 41, Civ. 

Pro. Code, — Ex-partb judgment — Appeal 

— Dismissal— Case where it was held that a 

lower appellate Court acted properly in . — I 
Refusing to hear an appeal from a decision bis- | 
posing of a case in the absence of .defendants, 
who, being summoned under s. 41, Act | 
VIII of 1859, did not appear and give sufficient 
reasons for non-atlendence. JOY PROKASH 
Singh v. Meghra.t Singh, 12 W.R. 207. 

(518) — S. 27, O. V, r. 1 , O. IX. rr. 6 , 7, 13, 

O. XVII, r. 2 — Sec APPEAL— EX PARTE 
CASES, 7 A. 538 = A.W.N. 1885, 144. 

S. 28 ( = 1882, s. 85= 1877, S. 85 = 1859, 

I. 89.) I 

See 8 UMMONS. 

(518-r/) — 8 . 28 — See No. 2735, infra , 

(519) S. 28, O. V, ? r . 2 1 and 22 ( — s . 6-3. 
Civ. J'ru. Code, JSS2i practice under - Su/Ji ' 
cienci/ of service. — S. 85 does not require the ! 
Court which served the summons to m ike a I 
return to the Court from which it issued, I 
touohing the sufficiency of tho service. ( 10 B. ! 
202, D.) The duty of tho serving C^urt under 1 
s. 85 is to proceed, on receipt of tho summons, 
as if it had itself issued it, and then to return 
it, with tho record (if any) framed under the j 
section, to tho Court from which it orginally 
issued. (10 B. 202, D .) It then devolves upon 
the latter Court, when tho defendant does not ' 
appear, to detormino upon the sufficiency of the > 
service before proceeding to try tho suit. (10 B. ! 
202, D.) Such, moreover, has been tho prac- 
tice on the original side of the Calcutta High 

Court. Romanath Bural v. Juggodonan- 

DAN, 22 C. 889. 

i 

B, 33 ( = 1882, 8.198 = 1877, 8. 198 = 1889, 

I 183.) 

Sea Judgment. 


Civ. Pro Code (Acts Y of 1908. XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859 ) — Continued = 

(520) — S ■ 22 — Effect of — previous order in 
execution — Res judicata. — Where a decree has 
been interpreted m a particular sense as be- 
tween the parties, that interpretation has the 
force of res judical 7, and the subsequent 
amendment of the law has no effect on this 
question. THE COLLECTOR OF SHAJAHAN- 
PUR v. KUNJ BFHARI LaL, 7 A.LJ. 190 = 5 
Ind> Cas. 210 = 32 A. 210. 

(520-a) — S. 33 — See No, 339, supra AND 
NOS. 3090. 3177, 3179, 3160, supra, 

(521, — 3. 33. O, XX, r. 1— 6\v DISMISSAL 
of Suits, 82 P.R. 1901. 

(522) -S. 33, C. XX, r. 1 — See JUDGMENT- 
MISCELLANEOUS, 8 Bom. L.R. 229 = 30 B. 
455. 

(523) — S 22, O. XX, r. 1, s. 99 ( = ss. 196 * 
and j/&. Civ ■ l'ro t'odc, Is'i’J) — Judgment 
without hearing parties or pleaders, irregular — 
Irregularity md cured by s. — Powers of 
( 'kief ( ouri . — A J udgo is not justified in passing 
his judgment, in a oivil suit, without affording 
an opportunity to parties or their pleaders to 
appear before him, sta-e their respective 
.case and advance their argument!'. Failure to 
do this will amount to an irrgularity not 
cured by s. 578. The Chief Court, as the Court ' 
of tho highest appellate authority iu the pro- 
vince, has inherent juristic! ion to rectify errors, 
omissions and defects which, unless so rectified, 
would result in serious miscarrege or failure of 
justice. If, therefore, a judgment of a lower 
Court is irregular as pointed above, the Chief 
Court has power to remand the case to the 
lower Court fora fresh deoision according to 

law. Sher alam v. Bhaiiadur Shah, 3 P. 

L.R. 1905. (17 A. 29, 23 itf. 445, 1\) 

S. 34 ( = 1882, s. 209= 1877. s. 209 = 1861, 

s. 10 ). 

See INTEREST. 

(524) — S 21 ( = .x. 20lf, Civ. Pto.Code, 1SS2) 
— Constitution, — Tho words of s. 209 of the 
Civ. Pro. Code. 1882, are largo enough to 
iuoludo the caso i f a sum of money piyabla to 
l he plaintiff out of a sum, and it may be that 
the Legislature considered that the power of 
tho Court to allow interest after the fixed day 
was sufficionth provided or preserved by that 
section, the two Acts being co temporary. Or 
it may bo that the provisions of the Transfer of 
Property Act are not exhaustive and were not 
intended to overrule the established praotice. 

Rani Sunder v. rani sham Krishen, 9 

Bom. L R. 304 = 11 C.W.N. 249 = 17 M L J. 43 
= 2 M.L.T. 73 = 34 C. 150 = 4 A.LJ. 109 = 5 
C L J. 106. 


(525)- N. 24= is. 209. Ctv. Pro. Cede, 1SS2) 
— Decree for money— Alorfyiijc-dtcrec.—S. 209 
of the Civ. Pro. Code, 1862, relates to a deoree 
for money ; and a mortgage-deoree, until it 
reaohes the stage shown by s. 90 of tho Transfer 
of Property Aot, 1882, cannot be so termed. 

Hargoandas v. Mohanbhai, 2 Bom. L.R. 
228. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of , 

1859) — Continued. I 

(526) — .S'. 31 ( = s. 209, Civ. Pro. Code , 1882) ' 
— Interest on decretal amount, power of Court to \ 
allozv, front date of suit to date of decree.— S. 209, 
Civ. Pro. Code, gives the Court discretion 
to allow or disallow interest on the decretal j 
amount from t.he date of suit to date of decree. I 

Raja Peak Mohan Mookerjee v. Nar- 
endra Nath Mukerjee, 9 C.W.N. 421 *32 ! 

C. 382. 

| 

(527) — -S. 34— Ser> EXECUTION OF DECREE j 

— Mode OF EXECUTION, 16 A. 269 = A.VV.N. 
1691, 79. 

(528) — 3. 34 — See HINDU LAW— STRIDHA- , 
NAM, 3 O.C. 130, 

(529) — S. 34 —Discretion of Court if) matters 
of interest in special cases — Set MORTGAGE — 1 

General, 10 C L. J. 203. 

(530) — S. 34 —Inapplicability of, to mortgage 
decrees — See Res JUDICATA— COMPETENCY j 

of Court, 29 M. 65. ! 

(531) — Ss. 34 and 35— See TRANSFER OF 
Property act, 1832, ss. 63. 83, 2 O.C. 37. 

(532) — Ss. 34, 35 (3 )—See INTEREST— CASES 
WHERE INTEREST WAS NOT SPECIFICALLY 
PROVIDED FOR, 24 C. 766 = 1 C.W.N. 550. 

(533) — S. 34, O. XX. r. 12, award of interest 
and of mesne pretits under, distinction between 

— See COURT FEES ACT. VII OF 1870, s. 11 

33 C. 1232. I 

(534) — .3. 31, O. XXI, r. 1. O. XXIV, r. :i 

( =>Civ . Pro Code, 1882, ss. 209, 257, 378 ) — Pay- 
ment into Court after decree — Interest. — 3. 378, 
Civ. Pro. Code, refers to payment into Court 
during the pendency of the suit, and cannot be 
extended to payments made into Court after 
decree which are provided for in ss. 209, 257, • 

Civ. Pro. Code. Therefore, the judgment-debt- 1 
or is not bound to pay interest on the decree 
amount between the date of his deposit in 
Court of that amount and the date when the 
decree-holder has notice of the same. Maha 
LAKSHMI v. VENKATACHALAPATI, 1 M.L J. 
534. | 

S. 33, para (1) ( = s. 3. Judicature Act, 1 

1890) ; para (2) ( = 1882, s. 220= 1877, j 
s. 220 = 1859, s. 187) and para (3) ( = 
1882, s. 222 = 1877, s. 222 = 1859, s. 187.) 

See Costs. j 

(535) — S. 35 12) i = s. 220, Cir. Pro. Code, 
1877) — Costs — Appeal — Discret on of Court.— 
In a case where the discretion of the Court 
with regard to oosts had not been judicially 
exercised, the higher Court will interfere. 
SEHJEE Mad v. PANJA13A, 21 P.R. 1883 

(536) — S. 35 (2)— See APPEAL— COSTS, 2 W. 

R. 33, 1 M.H.C. 74. 

(536-a) — S. 35— See NOS. 531, 532, supra , 
and NOS. 1707, 3226, 4746, infra. 

C II— 68 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 

(537)— S. 35 ( 3), O. XX, r. 6 (Ss. 222 , Civ. 

Pro. Code. 1882) — Scope of section . — 3. 222, 
Civ. Pro. Code, is a new provision, the object of 
which is to seoure the payment of costs, aud :t 
is of special value in partition suits to which it 
is now generally applied. KHELLERPAL 

SRITIRUTNO v. Kheelal Kristo Bhutta- 
CHARJEE, 21 C. 904. [ R ., 5 C.L.J. 642 = 34 C. 
878. j 


(538)— S. 35, 0. XX, r. 0 ( = s. 220, Cm. 
Pro. ( ods, 1882 ) — Costs — Arbitrary cxi raise of 
discretion — Appeal regarding costs only - Main- 
tainability of appeal . — An appeal will lie on the 
question of coats alone, where the lower Court 


tias, in awarding or assessing costs, acted arbi- 
trarily in exercising the discretion vested in it 
by law aud not in accordance with general 
principles, WAHIP ALI v. GH AFUR-UN-NISSA, 
A.W.N. 1905, 75. (15 A. 333, F.) 


(539) — S. 
Code, 1882, 


35, O. XX, r. 6 (3) ( = (. iv. Pro. 
s. 220) — Discretion of Court as to 


costs Successful plaintiff not guilty of miscon- 
duct, neglect or omission, cntilltd to costs — 
Defendant' s admission of liability before suit, 
effect of. The discretion of the Court under 


s. 220, Civ. Pro. Code, is one to be exercised with 


reference to general principles. Where a suc- 
cessful plaintiff is not guilty of any misconduct, 
neglect or omisi-iou, he is entitled to costs. 
The fact that the defendant has, previous to the 
suit, admitted his liability to pay to the suit 
debt to the plaintiff, affords no ground for 
depriving the plaintiff of his costs. KUPPU- 

samy Chetty v. Zamindar of Kalahasti, 

27 M. 341. 


(540) — S. 35, O. XX, r. G (3) ( = Civ. Pro . 
Code, 1882, s. 221) — Mortgagor's right to 
deduct amount of costs payable to him under 
decree from mzrtgige-debt payable by him.— The 
mortgagor is entitled to set off or deduct the 
amount of the oosts payable to him under the 
decree in the redemption suit against or from 
the mortgage-debt payable by him. If the 
costs are of larger amount than the mortgage- 
debt, the mortgagor is entitled to obtain 
possession at once of the mortgaged property 
and to recover the balance of the costs from the 
defendant. SlDU v. BALI, 17 B. 32. (4 C. 742, 
-Ipp-.) IR., 16 C.i-'.L.R. 73.] 

(541) — 8. 35, O XX, r. 6 (3l — See COSTS 
— General, 4 Bom. L.R, 109. 


(542, -S. 35. O. XX, r. 6 (3,, s. 90 ( = Gd. 
Pro. Code. 1882, ss. 220. 540)— Costs— Appeal 
Misapprehension of law and fact —Discretion. 
—Courts should interfere with the exercise of 
discretion by the lower Court as to costs when 
there has been any misapprehension of fact 9 or 
violation of aoy established principle or where 
there has been no real exercise of discretion at 
all. Where there is. a dear misapprehension 
of fact and law, an appeal lies under ss. 220 
and 540 of the Code against an order for oosts so 
erroneously made. RANCHORDAS VlTHAL- 
Das v. Bai KASI, 16 B. 676. [F.. 6 O.C. 52 ; 
Appr. t 22 B. 164 ; R., 4 C.W.N. 90.] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 aud VIII of 
1859) — Continued. 

(543 ) — S 35, 0. XX. r. 6 (3),s. 100 { = Civ . 
Pro. Code, 188Z, ss. 330, 581) — Costs , Older as 
to — Second appeal against order as to costs — 
Discretionary power of Court, jurisdiction to 
interfere with . — The plaintiff brought a suit 
against the defendant for arrears of rent for 
1304 and the kharif of 1305 Fasli. The suit 
was founded on the provisions of s. 127, 
Oudh Rent Act. The defendant pleaded that 
the land had been in his possession for many 
years, that he \va3 the owner of it, and that the 
provisions of e. 127 were not applicable. The 
Assistant C Elector held that the defendant was 
not the owner of the land, but, as he had not 
oocupied it without the landlord’s consent, the 
suit would not lie under s. 127 ; and upon 
this ground he dismissed the suit. The plain- 
tiff subsequently brougb t another suit against 
the defendant in which he olaimed arrears of 
rent for 1305 Faeli in respect of tho land, 
founding the suit o-j the provisions of the same 
section. The defendant pleaded that the , 
suit was barred by s. 13, Oiv. Pro. Code, \ 
and that he war proprietor of the laud. Tho 
Court of first instance decreed the suit. On 
appeal, the District Judge dismissed it upou tho I 
ground of res judicata, but he ordered that the 
defendant should pay the plaintiff’s costa in 
both Courts ; the reasons given for this order 
being that the defendant, in spite of the judg- 
ment of the Assistant Collector in the provious I 
suit, dishonestly alleged that he was ownor ! 
of the land and pleaded adverse possession, etc., 1 
eto. The defendant preferred a second appeal i 
to the Court of the Judicial Commissioner on 1 
the question cf costs only. Following tho law 
laid down in 16 B. 676, held that an order of 
an appellate Court as to costs is “ coulrary to 
law,’’ within the meaning of s. 584, Civ. Pro. 
Code, not only when the Court’s discretion 1 
has been exercised contrary to law, in tho 
ordinary sense, but, also, when that discretion 
has been exercised in such cir<*uiji-tances as | 
would justify tho correction of tho order by tho 
appellate Court, had it been passed by a Court 
of original jurisdiction. Jlchi further, that 
there bad been an illegal exeroi-e of discretion 
on the part of the District Judge in tho matter 
of costs and that, therofore, a second appeal j 
would lie from his order. MADIIO 8INGH v 
LaLTU, 6 O.C. 52. 

(544 ) — S. 35, O. XX, r, 6 (.V), 5, 100 (=ss. 330 
and 58 1 , Civ Pro . Code, 18^3) — Costs, Court's 
power to give and apportion- Discretionary power 
of Court— Second appeal against— Grounds of 
second appeal, particulars to lc observed in 

drawing up— Second appeal.— Under s. 220 of 

the Code of Civil Procedure, a Court has full 
power to give and apportion the costs in any 
manner it thinks fit, and a second appeal does 
not lie from tho legal exercise of a discretionary 
power. Tho grounds taken iu second appeal 
should be full and specific and should clearly 
indicate the error of law assigned, or the sub- 
stantial error or defeot in law or procedure or 
investigation whioh is imputed, and, in tho 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 

latter case, it should be mad6 to appear, on the 
face of the grounds of appeal, that suoh error 
or defeot probably produced error or defeot in 
law iu the decision on the merits by stating 
what bearing the supposed error or defeot had 
on the merits of the case. CHABHA RAM v. 

Thakur Jaw a hiii Singh, 6 O.C. 39. [R., 6 

O.C. 52, 7 O.C. 49 ; R. and Diss., 8 O.C. 251.] 

(545) — B. 35, O. XX, r. 6 (3), s. 107 (2), 

O. XXII, r. 11, O. XLI, r. 23 — See COSTS — 
SPECIAL CASES, A.W.N. 1892, 215. 

S. 36 ( = New;. 

See Execution of decree. 

(545 n) —8 36 — See N OS. 424, 496-5, supra 
and NOS. 553-c, 569, 578, 13546., 3661, i vfra. 

(546) — Ss. 36 and 37 ( = Civ . Pro. Code, 1883, 

s. 010, para 3i — Decree passed by Political 
Ag, nl's Court against Sirdar — Execution 
against heirs of Sirdar xvho uas dead — Civil 
Court — Jurisd id ion. — A decree was passed in 
tho Court of the Political AgeDt agaiust aSirdar 
who died after the passing of tho decree. Tho 
decree-holder applied for execution of the decree 
against his beiro. Tho Political Ageut rejected 
the application on the ground that he had no 
jurisdiction over the heirs who were not Sirdars. 
Tho applicant therefore applied to the Civil 
Court of D whioh would have had jurisdiction 
co try the suit, lmd the deceased doioudant not 
been a Sirdar, and the Court declined to pass 
an order for execution, being of opiuion that 
s. 649, para 2 of the Civ. Pro. Code applied in 
cases where the territorial jurisdiction is changed 
and not in cases where tho status of parties is 
ohauged. On appeal, this order was reversed 
and it was held that the terms of s. 649, para 
2, aro general and draw no distinction as to tho 
nature of the cause which puts an end to the 
jurisdiction and that tho section applied to this 
case. GAUSKHA v. ABUUL ROl'KHA, 17 B. 
162. (11 ii. 153, R.) 

(517) — Ss. 3G, 37 ( = Civ. Pro, Code, lSS3 t 
s. 6/.9i — Provincial Small Cause Cants -lef, 
s. 35 (1) — Withdrawal of jwivers — Civil Courts 
Act, s. 3S . — As regards suns tried by a Muusiff 
under the extended Small Cause jurisdiction, 
when such jurisdiction is withdrawn, execution 
proceedings in such suits must bo had in the 
Court in which the jurisdiction at the time of 
application vests. ZAMINDAR OF VALLUR 
AND GUDUR v. ADINARAVADU, 19 M. 443. 

(548) - -Ss. 36, 37 — See ACT I OF 1894, 
ss. 32, 54, 2 C.L.J. 595 = 32 C. 921. 

(549) — Ss. 36 and 37— Trausfer of local juris- 
diction — Application for execution, to whioh 
Court to be made — S^c EXECUTION OF 

decree— Miscellaneous, 9 O.C. 281, 

(550) — Ss. 36, 37. 3S . 39 , 41, O. XXI, rr. -4. 
5 (-ss. 223 1 649, Civ. Pro. Code, 1882 )— Court 
which passed the decree — Transfer of jurisdic- 
tion— Execution of decree —It, after' deoree, the 
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Civ. Pro. Code (Acta Y of 1908. XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 
1859) — Continued. 

local jurisdiction re the subject-matter is trans- 
ferred from the Court which passed the decree 
to some other Court, execution of the decree 
may be taken either in the Court which passed 
the deoree or in the Court to which the local ! 
jurisdiction ha?, sinoe the decree, been transfer- 
red. The terms of p. 649 are permissive. 
JAHAR v RAMINI DEBI, 28 C. 238 = 5 C.W.N. ; 
150. (6 C 513, F.; 25 C. 315. D.) [F., 9 O.C. 
281, 35 C. 974 = 12 C.W.N. 859.] 

(551 ) — Ss 36, 37, 0. XIV, r. 7 ( = ss 616 and 
131, Cn % Pm. Code, 18S2) — Commissioner — I 
Amount dranm by Commissioner in excess of ' 
his fees — Writ of attachment for r(corerycf 
that amount — Ini eicnt pomer of Court— Appeal 
— A writ of attachment was issued for the re- 
covery of an amount drawn by a Commissioner 
in excess of wbat was allowed by the Court as 
bis f pcf. Held that the order falls within 
s. 649 of Ibe Code of 1882, and is appealable. , 
Held. also, that the order must be taken to bo 
one which is contemplated by s. 151 of the < 
Code of 1908, and valid under the inherent i 
powers of the Court. UPENDRA MOHAN DAS 

Gupta v. raja Jyoti pros ad Singh Deo, ! 
6 Ind. Cas. 386. (34 C. 850, 11 C.W.N. S5 6, 

F ; 10 C.W.N. 234, R.) ' 

S. 37 ( = 1882, s. 649, cl 2). 

(551-/7) — S. 37 — See NOS. 424. 546. 547, 548. 
549, 550. 551. supra and NOS. 553-c, 569, 578, 
3546, 3661 . infra. 

S. 38 ( = 1882, a. 223. para 1 = 1877, 

s. 223, para 1 = 1859, partsof ss. 285 and 
286.) 

See Execution of Decree. ; 

(551-6’ — S- 38 -See NOS- 159, 160, 424, 434, 
497, 550, supra and NOS. 1506, 1507, 3346, 
infra. 

(552) — Ss. 38, 39, 41 — Sec EXECUTION OF ! 

Decree— Transfer of decree for exe- ! 
cution — Execution out of Court’s 
Jurisdiction, 15 C. 667. 

(553) — Ss. 38, 36, 11, O. XXI, ?r. 4, 5( = old 
s. 2 2 3) —Execution of decree — Attachment of 
salary disbursed outside local limits of Court's 
jurisdiction — Attachment of half the salary — 
Judgment-del tor residing out of Court's juris- j 
diction— Legality of. — A Civil Court cannot 
attach amoietv of the judgment-debtor’s salary 
under ss. 266, 268. Civ. Pro. Code, 18S2 ( = 
new s. 60, O. XXI, r. 21, r. 46) in execution of 

a money-decree, if the judgment debtor resides 1 
out of the limits of the Court’s jurisdiction. ; 

Sheo Karan Das v. Earle, 40 P.R. 1895. 1 
[R., 6 P.R. 1903.] 

(553-a)— Ss. 38, 39, 41, O. XXI, rr. 4, 5 ( = 
Civ. Pro. Code , 1882 , s. 223 )— Transfer of 
decree to subordinate Court — Decree beyond 
jurisdiction.— A Court which passed a deoree 
cannot, of its own motion, send it for execution 
to any Court subordinate to it, when the value 
of the subjeot-matter of the suit, in whioh the 


Civ. Pro. Code (Acts Y of 1908, XIV of 1583, 
X of 1877, XXIII of 1861 and VIII of 

1859) — Continued. 

decree was passed, exceeds the pecuniary limits 
of the ordinary jurisdiction of that Subordinate 

Court. Mahomed Sasi v. Maung Kin, 12 

lad. Cas. 27. 


(553-5) — Ss. 33, 39, 41,0. XXI, rr. 4, 5- 
See Execution of decree— Transfer of 

DECREE FOR EXECUTION— EXECUTION OUT 
OF COURT’S JURISDICTION, 7 M. 397. 

(553-c)— Ss. 38, 39, 4), O. XXI, rr. 4 and 5, 
36 and 37 — See EXECUTION OF DECREE- 
TRANSFER OF DECREE FOR EXECUTION- 
EXECUTION OUT OF COURT’S JURISDICTION, 
25 C. 315. 

(554) — Ss 38, 36, 41, O. XXI, rr. 4 , 5 ( = 

s. 223, Civ. Pro Code, 1882) — Application for 
transmission of certified copy—Noti'C under 
s.21 8, Civ. Pro. Code, not necessary — Nature 
and meet of order issued after notice. — A.n 
application for the transmission of a certified 
copy of a decree to another Court is not an 
application to execute. [R. , 8 C.W.N. 575.] 
On an application for such transfer, there is 
no necessity for the issue of a notice under 
?. 245. [D., 36 C. 543 = 9 C.L.J. 271.] Even 

when a notice is issued and an order is made 
subsequently, for transferring the decree, such 
an order is not an order for execution. It has 
not the effect of a revivor. BUJA HOSSEIN v. 

Monohur Das, 22 C. 921. 

(555) — Ss. 38, 30, 41, O. XXI, ir. 4, 5 ( = s. 
223. Civ. Pro. Coae, 1582)— Transfer, by Mun- 
si(f, of (.recuticn of Small Cause decree to origi- 
nal side— Necessity for application by parly — 
Appeal — Act IX of 2887, s. 27. — A Munsiff, 
invested with Small Cause jurisdiction, cannot, 
of his own motion and without any application 
on the part of the decree-holder, transfer, to the 
Original side of his Court, the execution of a 
Small Cause decree, because s. 223 of the Code 
requires a petition to be put in by the decree- 
holder moving for the transfer. When such a 
transfer is made to the regular side, an appeal 
will he in the ordinary course against orders 
passed in execution on the regular side. JlWAN 
v. MUNSHI Ram, 3 P L.R, 1905. 

(556) — Ss 38, 36, 41. O. XXI, rr. 4. 5 (Civ. 
Pro Cede , 1882, s. 223 — Transfer of decree to 
another Court caused by false representation — 
Sale by such Court cannot be impeached . — 
Where the District Munsif’s Court at B which 
passed a decree ordered the transfer of execu- 
tion of the decree to the District Munsif’s Court 
at G, on a false representation made by the 
judgment-creditor as to the existence of pro- 
perty io G, and the Court at G executed the 
decree and attached and sold a mortgage-bond 
of the judgment-debtor, held that the sale could 
not be impeached on the ground that the order 
of transfer had been brought about by a false 
representation, and that the faot of the Court 
at B having been misled did not affect the 
validity of the order of transfer. ACHAMMA v# 
BASAPPA, 8 M.L J. 1. 



1079 


THE ALL INDIA DIGEST. 


1080 


Civ Pro. Code (Acts Y of 1908, XIV of 1882, Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of X of 1877. XXIII of 1861 and VIII of 

1859) — Continued. 1859) — Continued. 


(557) — Ss. 38. 39, 41. O. XXI, rr. 4. 5— See I 

Execution of decree— transfer of 1 

DECREE FOR EXECUTION— EXECUTION OUT ' 

of Court's Jurisdiction, 16 g. 465, 15 b. 1 
28. 20 A. 129 = A. W.N. 1897, 218. ’ 

(558) — Ss. 39. 39, 41, O. XXI, rr. 4, 5-See ' 

Execution of decree— Miscellaneous, ; 
A W.N. 1899.17,3 M L.T. 261 = 17 M.L.J, i 

616. j 

(559) — 8g. 38, 39, 41, O XXI, rr. 4 and 5— 1 
See Limitation act, 1903, art. 182 — Step- 
in aid OF EXECUTION, 22 C. 375, 8 C.W.N. 
575, 55 P.R. 1904. 

(560) — Ss. 38,39, 11, 13, () XXI, rr. 1, 5, j 

10, 31 ( = 6S. 229, 230, Civ. Pro. Code , 1882, ! 
— Transfer of decree to another Court — A ppl i- 1 
cation jor execution . — A decree for mouey made 
by the Court of G \va9 transferred for execution 
to the Court of A The decree-holder -omo three | 
years after applied to the Court at G for exe- 
cution. As no information as to what had been 
done by the Court at A in the matter of the 
execution of the deoree had been received from 
that Court by the Court at G, the latter Court 
was of opinion that the application should be l 
mado to that Court aud rejected it. Held that 
the order of the Court was correct and that the ! 
application was correotly dismissed. S. 230, Civ. 
Pro. Code, lays down the general rule whioh 
governs all applications for exeouiion. It is 
that “when the holder of a deoree desires to i 
enforce it he 9hal! apply, if tho deoreo has been ' 
sent (under s. 223) to another Court, to suoh 
Court.” Gajadhar v. Hanuman, A. W.N. 
1886,31. [Zi. , 20 A. 129.] 1 


(5S1)-Ss. 38, 39,41, O. XXI, rr. I and 5, 
s.s. 21, 17 (=>('iv. Pro. Code, 1832. ss 223 am/ 
2 1 /) — Execution of decree — Jurisdiction oj 
Court to attack ant sell propnty situate outside 
its terr itorial jurisd iclion — Quest ions re/atim, 
to execution— Sei a rate suit, — In this case the 


15 C. 667, 19 C. 17, 9 P.R. 1901, 20 C. 105, 17 
C. 526, 22 C. 871, 17 A. 478, 16 M. 447,* 24 C. 
62, R.\ 17 C. 699, F.B., D.) 

(562) — Ss. 38, 39, 41, O. XXI , rr. 4 , 3. s. 42 
( — old ss. 223, 223l — Further transmission , 
whether allowed.— 8. 228, Civ. Pro. Code, 1882, 
does not allow the transmission of the trans- 
mitted decree to another Court for execution. 
A decree-holder oau move the Court, whioh 
passed the decree, to grant, or to prevent it 
from granting several certificates concurrently 
or successively, enabling other Courts to execute 
its own decree. NAUFAT RAI v. JAFFARJI, 

83 P.R. 1887. 

(5G3)— Ss. 38, 39, 41, O. XXI, rr. 4, 5, ss. 42, 
102 — See SPECIAL OR SECOND APPEAL- 

SMALL Cause court suits, 12 a. 579 = io 
A. W.N. 206. 

(564) — 8s. 38, 39, 41, O. XXI, rr, 4, 5, s. 42, 
O. XXI, r. 23, a. 115— See DISTRICT JUDGE, 

Jurisdiction, n M. 130 . 

(565) — Ss. 38, 39, //, (). XXI, rr. I and 5, 
s. 43 ( = ss. 223, 229, Civ. Pro. Code , 18S2) 
— Foreign ttrri:ori, — Kxecution — I'ourt at 
Kondh, — Tho Court of iho Subordinate Judge 
of Kondh is not a Court established in the 
territory of a foreign Prince or State withiu the 
moaning of s. 229, Civ. Pro. Code. A decree 
of the Court of the Native Commissioner or 
Sub-Judge of Koudh was transferred for execu- 
tion by the Court of the Sub-Judge at Saran. 
Held that it may be exeouted in the Court of 
Sub- Judge of Saran. S. 223, Civ. Pro. Code, is 
not limited in its application to Courts estab- 
lished under, aud governed by the Bengal 
Courts Act and the corresponding Acts ot 
the other provinces. MAHARAJA PRABHU 

Narayan Sinc.ii Bahadur v. saligram 
Singh, 11 C.W.N. 622 = 6 C.L.J. 30 = 34 C. 
57b. 


suit was transferred from tho Court of the 
Distriot Judge of Amritsar to tho Court of tho 
Distriot Judgo of Lahore which passed a money 
deoree in favour of tho plaintiff. After tho 
final decision of tho case by the Chief Court the 
District Judgo of Lahore upon tho application 
of the plaintiff attached and sold immoveable 
proporty belonging to tho defendant situate in 
the Amritsar Distriot. Tho present suit was 
filed by tho judgment-debtor against the 
plaintiff for possession of the proporty sold and 
purchased by tho plaintiff contending, inter 
aha, that tho Court of tho District Judgo of 
Lahore had no jurisdiction to attaoh and sell 
property situate outside its territorial jurisdic- 
tion, and the order of attachment passed by it 
was a nullity. Held, that tho suit was barred 
by s. 244 of tho Civ. Pro. Code, aud the 
order passed by the Court of the District Judge 
of Lahore was not a nullity. Tho terms of 
b. 223, Civ. Pro. Code, are not mandatory. 
Sardar Gurbacfian Singh v. Ram Sahai 
163 P.L.R, 1901 = 8 P.R. 1902. (15 A. 324^ 


| (566) — Ss. 33, 39, 11 , O. XXI, rr. t, -> and 

s Y> ( = (’ir. pro. Code, ISsj, ss. 223,336)— 
Security to enable j uigtnent.deb!i>r to present 
insolvent, y application — Failure id judgment 
1 debtor to apply - Assignment of decree — 
Right of assignee to obtain recognition ot trails • 
fer against surety also, — A third person having 
offered nuneelf to siaud as surety to enable the 
judgment- debtor to apply to be declared an 
insolvent tho judgment-debtor was set at 
liberty. Tho judgment-debtor however did not 
so apply. Thereupon the decree-holder applied 
for oxeoutiou of tho deoree against the surety 
aud tho petition was granted after uotiee to him. 
bu osequently , the decreo was assigned to an- 
other. Tho assignee theu applied to be brought 
on record and for transfer of the deoreo to 
auother Court for execution. The Court ordered 
recognition of the transfer but not as against 
t the surety. Held that as the lower Court saw 
no objection to recognise the assignment and 
send the deoreo for execution to another Court 
as prayed for, it was not warranted in limiting 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXJII of 1861 aod VIII of 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 aod VIII of 
1859) — Continued. 


the execution against the judgment-debtor 
alone. CHATHOTH KUNHI PaKKI v. SAID- 
INDAVIDE KUNHAMMAD, 26 M. 258. 

(567) — Ss , 3>S, 39, 41, 0. XXI, rr. 1 and 5, 
s, 73 ( = >s. 313, 295, Cu\ Pro. C'udi, 1633) — 
Mont y -dee uc transferred to another Court for 
cxe: ulion — A } plication by decree-holder to Court 
which passed decree for rateable aistr ibutiun of 
assets realised in execution of other decrees 
against seme judgment-debtor — Application 
refused— Suit by accree-holdm to recover his 
share of assets , maintainability of. — The present 
plaintiff held a money-decree in his favour. 
He had it transferred to another Court for 
execution. Meantime the judgmeut-debtur’s 
properties, in the place where plaintiff’s decree 
was obtained, were attached and sold in txecu- I 
tion of seme other decree against him and the , 
proceed.- of the sale were paid into Court. 
Thereupon, the present plaintiff applied ibai 
the proceeds of the execution sale might be 
rateably distributed under s. 295. The appli- 
cation was refused, on the ground that, as the ; 
decree obtaiued by him had been transferred to 
another Court and was in course of execution 
there, no application under s. 295 of the Code 
couid ce entertained by the Court, which passed 
the decree, till the decree had been re-transfer- 
red and the certificate contemplated by s. 223 
of the Code obtained. Hence the present suit 
by the plaintiff to obtain his share or the assets 
paid under s. 295 of the Code to the defendants. 
The lower Court dismissed plaintiffs’ suit on the 
ground that he was not competent to apply to 
the Court, which passed the decree so long aa 
the execution was pending in another Court. ^ 
Held, s. 295 of the Code provides that, whenever 
assets are realised by sale or otherwise in execu- 
tion of a decree, and more persons than one have, 
prior to the realisation, applied to the Court 
by which such assets are held, for execution of 
decrees for money against the same judgment- 
debtor, and have not obtained satisfaction 
thereof, the assets, after deducting the costs of 
the realisation, shall be divided rateably amoDg 
all such persons. There could be no doubc 
that the plaintiff complied with the require- 
ments of the section, for, before the realisation 
of the assets, he did apply to the Court by 
which the assets were to be realised, for exe- 
cution of his decree for money against the 
same judgment debtor. It was also clear that 
he did not obtain complete satisfaction of his 
decree in the Court to which it was transferred. 
The contention that, once the decree was 
transferred, the Court to which passed it had no 
jurisdiction to entertain any application for 
execution thereof and that there could not be 
two simultaneous executions of the same decree 
could not be accepted as correct. (8 C. 687, II 
M.I.A. 529, 27 C. 488. 25 A. 443, 72.) [ R 11 

C.L.J. 69 = 14 C.W.N. 396 = 3 Ind. Cas. 105.] 

A decree may be exeouted simultaneously in 
two or more districts. And, although a decree 
may have been transferred for execution, it is 
open to the deoree-holder to make an application 


i uiuti to enaDie rum to 
obtain rateable distribution under s. 295 oi tbe 
Code, to the Court which passed the deoree 
and which holds the assets realised. Upon 
suoh application being made, the Court' to 
which the decree has been transferred should 
be called upon to certify, under s. 223 of the 
Code, what portion, if any, of the decree has 
been satisfied ; and upon obtaining such certifi- 
cate, the assets may be rateably distributed. 

It is not necessary to have the decree formally 
transferred before the application under s. 295 
of the Code can be made. Appeal allowed and 
case remanded for trial on the merits. BALI 

Nath Goenka v. f. H. Holloway, i c.L. 

J. c 15, 


(56S)-S9. 38, 39, 41. O. XXI, rr. 4, 5, s. 73 

— See Execution of decree— Transfer 

OP DECREE FOR EXECUTION — EXECUTION 

out of Court’s jurisdiction, 15 M. 345 = 

1 M.L.J. 595. 




o./, ± 1 , 




-ca. x , / r 


O. -*.A7, r. 3. ss. 30, 37 ( — ss. 333, 23 6, 04!) t 
Cii- 7 ro. Code, 1333) — Court passing-dec ree — 

l ntnsfer of jurisdiction— Application j or trans- 
fer of decree made to Conn passing decree — 
Limitation Act, art. 199, cl. 4— Step-in-aid of 
execution — Meaning of “ judgment debtor — 
The Court, which pissed a decree ordering 
sale of certain property, does not cease to exist 
for the purpose of s. 649 of the Code, when 
the area, in which the property ordered to be 
sold 13 situate, is transferred to the jurisdic- 
tion of aoother Court. Nor does the Court 
passing the decree cease to have jurisdiction to 
execute the decree by virtue ol tbe transfer, 
b. 223 provides that a decree may be executed 
by the Court that passed it. Therefore, that 
Court, in spite of the transfer of jurisdiction, 
has power to exeoute the deoree. (25 C. 315, 72.) 
The decree-holder is bound to apply to the 
Court which passed the deoree, ior a transfer 
to tbe other Court, and suoh an application is 
a step-in-aid of execution within the meaning 
of ol. (4), art. ]79 of the Limitation Act. 
Ihe word judgment-debtor ” in s. 258 should 
be construed as including those who olaim 
through him or in his right, e g , an assignee 
from the judgment-debtor of the equity of 
redemption after decree. PANDURANGA MU- 

r' m VYTHIL INGA Reddi, 17 M.L J. 

tl 1 = 2 ?n L ™' 469 = 30 M. 537. [. Diss ., 35 C. 
974 = 12 C.W.N. 859 ; R., 7 Ind. Cas. 55.1 


(57 0) -Ss. 38,39, 41. O. XXI , rr. 4 , 5, 6, 

, Ciy * ?. r °' Codf ' 1877 ' ss • 223 > 224)— Exe- 
cution— 1 ransfer of decree —Certificate .— The 

Court to which a decree is transferred for exe- 
cution, and which has executed the decree 
partly, need not require a fresh certificate under 
s. 224 (6) of the Code when the deoree-holder 
applies for further execution of the deoree. 
The case is with the Court for exeoution until 
execution has been certified to the Court whioh 
passed the decree. Rangili v. RAIYAT 
Husain, A.W.N. 1883, 247. [7?., 20 A. 129.] 
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(571) — Ss. 38. 39, 41, O. XXI, rr. 4. 5, 
O. XXI, r. 6, 9. 42— Revival of execution pro- 
ceedings by ihe Court which passed the decree, 
after it had beeo once transferred to another 
Court for execution and returned — Relief 
against representatives of judgment-debtor, by 
•attachment and sale of joint property— See 

Execution of decree— Mode of execu- 
tion, 9 C.L J 239 = 4 Ind. Ca«. 46. 

(572) — Ss. 38 , 39, 41, 0. XXI, rr. 4, 5, S( = 
s s 2 23 , 226 , C iv. Pro. Code , / 882 j — Fxecui ion — 
Transfer of decree — Order of transfer signed 
by sheristadar as “ by order," validity of — Pe.u- 
niary limits of District Munsif's j urisdict ion 


for purposes of execution , — An order of the i 
District Court, transferring a decreo for oxeou- i 
tion to a District Munaif, signed by the sheris • 
tadar of the former Court as “ by order ” of the 
Distriot Judge, is a valid endorsement and ful- 
fils the requirements of ss. 223 and 226, Civ. 
Pro. Code, 1882. The jurisdiction of a District 
Munsif in regard to the execution of a deoreo 
transferred to him for exeoution is not subjeot ! 
to any pecuniary limit. VLAZORATH KlBULA 

v. Syed Ghulam Ghose ; Sbal Sahib 
Kaihri v. Sunni Lal agarwala, 5 Ind. Cas 
153 = 7 M.L.T. 132. (7 M. 397. 17 M. 309, ' 

F.\ 16 C. 457, 16 0. 465, 12 B. 155, note, F.) ' 


(573) — Ss. 33, 39, 41, O, XX 1, rr. 4, 5 ( = 

old s, 223\, O. XXI, rr. 10, 21. s. 43 ( =old s. 
230) — Punja') Courts Act, XVIII of 1834, s. 35 
— Fxecuting Court — Pecuniary jurisdiction — 
Petition-decree— Procedure -A Court to whioh 
a decree has been sent under s. 35, Punjab 
Courts Act for execution, can pass orders regard- 
ing property in ezoess of its jurisdiction, as 
thore is no limitation on the power of au origi- 
nal Court to execute deoree of apy value, 
s. 223 allowing a Court, whioh passed a deoree, 
to send it for execution to any Court subordi- 
nate to it. Oanga Ram v. Guru sarn Das, 
81 P.R, 1887. F. B. (45 P.R. 1832, R.) [ R 

9 P.R. 1901 = 1 P.L.R. 1901 ] 

(574) — Ss. 38, 39, 41, O. XXI , rr. /. .> and 
22 ( — ss. 223, 243, Civ. Pro. Code . 1832) — 
Practice —Notice Application for transmission 
of decree— Execution —( ’ ourt tulii 'h should issue 
notice . — Tho notico under s. 248 of the Code of 
Civil Procedure may be served by the Court to 
whioh the decree is transmitted for execution 
and not ncoessarily by tho Court which passed 
it and to which an application is made for 
transmission under s. 223 of tho Code. Tho 
Court has a discretion whether or not it will 
issue a notico before ordering transmission. 
Ordinarily, in a caso liko tho present, it should 
be left to the Court to whioh tho deoree is to be 
transmitted to issuo tho notice, Ra.ta Sreh- 
NATH ROY v. ROMESH CHANDRA ACHA- 
RAYA CllAUDHURI, 12 C.W.N, 897. 

(575) -Ss. 38, 39. 41, 0. XXI, rr. 4 and 5, 
26 ( 1 1 ( 2 ) ( = Civ. Pro . Code , 1882, ss. 223, 239) 
— Court to which decree transferred for execu- 
tion, whether can question propriety of trans- 
fer order . — In this oaae, the Bombay Presidency 


Court of Smill Causes empowered under a. 31 
of Act XV of 1882 so to do, sent the deoree for 
execution to be Court of Surat, whioh under 
the same seofcion had to follow the Civ. Pro. 
Code, 1882. The Distriot Judge, on the mere 
statement of the judgment-debtor, not a party 
to tho exeoution proceeding before him, held 
that the debtor had sufficient property, in 
Bombay, 3tating, ag his sole reason for dismiss- 
ing tho application that “ tb9 darkbast shows 
that no attempt has been made to satisfy that 
deoree out of the Bombay property, and, there- 
fore, no execution can be taken out here.’* 
Held, that the District Judge was wrong in 
holding that no exeoution could be taken out 
in Surat while there was sufficient property in 
Bombay to satisfy the decree. He was bound 
to execute the decree whioh was transferred to 
him for exeoution and it was not competent to 
him to question the propriety of the order 
transferring the deoree for execution to his 
Court. MULLA ABDUL HUSSAIN v. SAKHI- 
NABOO, 21 B. 456. [fit/, on, 156 P.L.R. 1905.] 

(576) — 8s. 38, 39, 41, O. XXI, rr. 4, 5, 

O. XLVI, r, l, ss. 113, 21 ( = ss. 22',, til 7 and 25, 
Cie, Pro Code , 1882) — Decree passed by a Court 
of SmallCauws —Attachment and sale of immove- 
able property— Decree sent lor execution to Mun- 
sui —Appeal —Ss. 27 and 35, Provincial Small 
(\imc$ Courts Act . — A deoree passed by a Court 
of Small Causes sought to attach and sell im- 
moveable property and was, therefore, sent for 
execution to tho Munsifi's Court under s. 223, 
Code of Civil Procedure. Application having 
been made for execution in the Munsifi’s Court, 
the judgment-debtor raised certain objections 
whioh wero overruled. Held, that tho appeal lay 
to tho Distriot Judge, neither the suit nor the 
exeoutiou proceedings having been transferred 
to tho Munsifi’s Court, but tho decree having 
beou seut under s. 2 J3 of the Code. Had the suit 
or tho exeoutiou proceedings been transferred to 
tho Munsifi’s Court undor s. 25 of the Code or 
tho execution proceedings instituted in the 
Munsifi’s Court under s. 35, Provincial Small 
Causes Courts Act. tho proceedings held in the 
Munsifi’s Court might be regarded as proceed- 
ings held by a Court of Small Causes. S. 27 of 
tho Small Causes Courts Act has no application 
to a case ot this kiud. ATWARI v. MaIKU, 5 
A L J. 612 = A,W.N. 1908, 254 = 31 A. 1 = 1 Ind. 
Cas. 553 

(577) — Ss. 3S, 39, O. XXI — Transfer of decreo 
passed by Civil Court for execution to a Rent 
Court — See EXECUTION OF DECREE — MIS- 
CELLANEOUS, 13 O.C. 119 = 6 lud.C.as. 994. 

(578) — S. 38, O. X L V , r. 15. ss. 36. 37 —See 

Execution of decree— Transfer of 
decree for execution— Execution out 
of Courts’ Jurisdiction, 20 C. 105. 

— S. 39 (= 1882. 8. 223, paras (2) & (3) = 1877. 
•.223, paras (2) & (3) = 1839, parts of 
ss 268, 286.) 

See Execution of Decree, 
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Civ. Pro- Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1862, 
X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 


(578-n' — S. 39-S<?e NOS. 160, 497, 550, 552, 
553, 553-cz, 553-c, 554, 555, 556, 557, 558, 559, 
560, 561, 562. 563, 564, 565. 566, 567, 568. 569 
570, 571, 57 2, 573, 574, 575, 576, 577, supra, 
and NOS. 1506, 1507, 3346, infra. 

(579) — Ss. 39. 41, O. XXI, rr. 4. 5— See 
Limitation act, 1908, art. 183, 26 A. 361 
=> A.W.N. 1901, 51 = 1 A.L.J. 80. 

S. 41 ( = 1882, a. 223 (4) = 1877, B. 223 (4). 

(579 a)— S. 41 —See NOS 160, 424, 497, 550, 
552, 553, 553 -a to c 554, 555, 556, ’557/ 558, 
559, 560, 561, 562, 563. 564, 565, 566,567, 568, 
569, 570, 571, 572, 573, 571, 575, 576, 579. 
supra, and NOS. 1506, 1507, 3346, infra. 

S. 42 ( = 1882, s. 228 = 1877. s 228 = 1859, 

s 294. 

See Execution of decree. 

(579-5) — S. 42— Order in execution— -Small 
Cause suit — Only one appeal — No right of 
second appeal. — In all orders in execution of 
deorees of Small Cause suit, there is a right 
of only one appeal and no second appeal lies. 
VEERAMATHARI v. SUBRAMANIA I YER, 1911, 
2 M.W.N. 585. (12 Iod. Cas. 169. F.) 

(579 c) — S. 42 — See NOS. 562, 563, 504, 571, 
supra. 

(580) — Ss. 42, 102 { = Civ. Pro. Code, 1*82, 
ss. ‘228, 886' — Suit of the nature cognizable in 
Courts of Small causes,'' in s. 686, Civ Pro Code , 
1882, constru lio)i of — Execution prcceeaings — 
Subject-matter of suit less than Rs. 500 . — The 
construction of the words “suit of the nature 
cognizable in Courts of Small Causes,” does not 
depend upon the tribunal in which the suit is 
brought, and is equally applicable whether the 
suit be brought in a Court of Small Causes or in 
any other Court. (12 A- 579, Ajpr.) Where a 
Court of Small Causes passed a deoree in a suit 
the subjeet-inatier of which was less than 
Rs. 500, and transferred it for execution to the 
Munsiti, no second appeal would lie from an 
order passed in execution by the Munsiff, s. 586 
controlling s. 228 in a case of this kind. LALA 

Kandha Pershad v. Lala Lal Behary 
Lal, 25 C. 872. (12 A. 579, A))pr.) [ft., 27 

C. 484 = 4 C.W.N. 269, 8 O.C. 405.] 

(581) — S. 42, O. XXI, r. 16 — See EXE- 
CUTION of Decree— Transfer of decree 

FOR EXECUTION — EXECUTION OUT OF 
COURT’S JURISDICTION, 2 A. 283. 

(582) — S. 42, O. XXI, r. 16, s. 99— See 
Execution of decree— Transfer of 
decree for execution— Execution out 
of Court’s -Jurisdiction, 27 C. 48S. 

(583) — S. 42, O. XXI, r. 26 (1)(2)— See EXE- 
cution of Decree -Stay of execution, 
7 A. 330 = A.W.N. 1885, 21. 

S. 43 ( = 1882, s. 229 = 1877, s. 229=1859, 

l. 284. 

See Execution of decree. 


(584) — <S. 43 ( = s. 284 . Cir. Pro. Code, 1859) 
— Court of Dcwan , Ahilkar of Cooch Behur— 
Tiansfer of decree -Execution.— The Court of 
the Dewan Ahilkar of Cooch Behar is net a 
Civil £ Court within any part of the territo-v 
of British India, and is not a Court esta- 
blished by the authority of the Governor 
General of India in the territories of a foreign 
State, within the terms of s. 284, Act VIII of 
1859, and consequently the Munsifi of Sba- 
hazadpoor has no jurisdiction to execute a 
decree of that Court. JADAB CHaNDRA Tai 
Paramanik v. DINANATHDAS, 4 B L RAC 
134 = 13 W.R. 154. 

(584-a)— S 43 (=■ Civ. Pro. Code, s. 284 ) — 
I Execution— Decree transferred for execution— 
i Limitation of transferred decree— Jurisdiction. 

I —Having regard to the scope of s. 284 and the 
following seotions of the Civ. Pro. Code, 1859, 
the Court to which a decree is, under those 
sections, transferred for the purpose of being 

| executed, does not thereby acquire a jurisdiction 

I to entertain and determine a question with 
regard to limitation or otherwise which arose 
between ohe parties antecedent to the date of 
transfer. LUTFULLAH v. KlRAT CHAND 

13 B.L R. App. 30 [ D iss, > 23 C.839 ; Disappr ’ 
5 C. 897.] 


! (5S4-5) S. 43 — See LIMITATION ACT, 1908 

art. 182, 11 W R. 269. 


(585) S. 43 — See No. 565, supra. 




I 


! 


7 a)—Ss. 43,45—Silckim, Political Resi- 
d^nt s Court at = Decree if may be executed in 
British India— Question of fact not raised in 
firs. Lour t if may be urged on appeal.— The 
Loveruor General in Counoil having deolared 
by notifications that s. 229 A of the Civ. Pro 
v,ode of 1882 (now s. 45) should apply to the 
Court of the Political Ageut at Sikkim. Held 
-That this showed that the Court of the 
Pohtical Agent at 8ikkim was a Court estab- 
lished or continued by the authority of the 

Governor-General in Council within the mean- 
ing of s. 43 of the Code, and a decree of that 
Court can be executed by the Court of the 
Subordinate Judge at Dirjeeling. The question 
whether the decree could “ be executed within 
the jurisdiction of the Court by which it was 
passed ” was one of fact, and the plea that it 
could, no; having been raised in the lower 
Court, the H.gh Court refused to entertain it, 

Jamil ahamad v. Kis Highness the Maha- 
raja of SIKKIM, 15 C.W.N. 992. 


(5S6) S. 43, O. XXI, r. 

tion of decree— stay 

W.R. 361. 


26 (1)— See Execu- 
OF EXECUTION, 9 


S. 44 (=1882, b. 229-B.) 

(586-a)— 8. 44— Decree obtained in Native 
State, nature of — Civ. Pro. Code, 1882, s. 229- 
B Want of jurisdiction in Court which passed 
deoree— See EXECUTION OF DECREE— NATIVE 
States, decrees of Courts of, 15 b. 216, 

i (586-b) — S. 44— See No. 587, infra. 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882, ( 
X of 1877, XXIII of 1861 and VIII of 

1859)— Cont\nued. 

S. 45 {=1882, i. 229-A). 

See Execution of decree. 

L58G-0 S. 45 — See No. 585-a, supra AND 
NO 3217-/, infra. 

(587) — Ss. 15, 44 — See EXECUTION OF 

decree— Transfer of decree for exe- 
cution — Execution out of Court’s 
jurisdiction. 29 C. 400 = 6 c.W.N. 573. 

(588) — S. 45, O. XLV, r. 15 — See A I'FEAL TO 

Privy council— Miscellaneous, i a. C04, 

F.B. 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII cf 
1859) — Continued. 

suit to whioh he and the plaintiff were parties. 
All that s. 244 enaots is that certain questions 
therein specified shall be determined by the 
order of the Court exeouting the dooree and not 
by separate suit ; the seotion bars a suit brought 
for the determination of certain questions, but 
doe3 not bar the trial of any issue involved in 
those questions, if the issue is raised at the in- 
stance of a defendant in a suit brought against 
him. VENKATARAMANACHAR1YAR v. MEE- 
N AKSHISUNDARAM AIYER, 4 M L.T. 283 = 19 
M.L.J. 1 = 1 lnd. Cas. 193. (24 C- 355, 26 C. 

946. /•’.) 


S. 47 ( = 1882, s. 244 = 1861, s. 11.) 

See Execution of decree. 

(5891 — 5. 17 ( = Civ. Pro. Code , Ibbd, s. din 
— Construction of scition . — A liberal interpreta- 
tion ought to be given to the Language of s. 244 
(c). Civ. Pro. Code. The intention of the 
Legislature appears to be to dispose, in a single 
litigation, of all questions in reference to the 
subject-matter of that litigation arising between 
the parties once properly brought, before the 
Court. GOWIII v. VlGNF.SHVAR, 17 B. 49. 
[Diss., 23 A. 346, 6 C.W.N. :0 = 30 C. 134 ; 
7'\, 15 C P L R. 106. 6 Bom. L.R. 697 : 1C, 23 
M. 361, F.B., 8 Bom. L.R. 858 = 31 B. 33.] 


(593) — S. 17 ( = s. dll, Civ. Pm. Code, 
PiSd) — Purchaser under decree of puisne mort ♦ 
qaiiec <>btainin<i pcssession of mortgaged property 
— Subsequent purchase 7iiu1er decree on the first 
vinrtqniie — Suit for possession by subsequent 
pure baser — Redemption. — A puisue mortgagee 
obtained a decree against the mortgagor with- 
out impleading the first mortgagee, and bought 
tho property in execution of his mortgage- 
decree, and also obtained possession thereof. 
The first mortgagee then sued on his mortgage 
and bought ihe property in execution of his 
own mortgage-decree. The first mortgagee 
afterwards sued the puisuo mortgagee, and 
claimed that the puisno mortgagee should 


(590 1 — S. 47 ( = s. dll, Civ. Pro. rode, l \yj) 
-Construction— The words, “The following 
questions shall be determined by order of the J 
Court executing a decree.” in s. 244 of the Civ. 
Pro. Code, must be interpreted to mean the 
Court executing tho decroo at tbo time when 
the application is made; they do not include 
the Court, whioh has executed tho decree, and 
has thereby beoomo functus odieio. FAKAMD- , 

din Mahomed ahsan v. The official 
Trustee of Bengal, 10 C. 538. \_Ccns , 2 
O.C. 3GG ; R.y 18 A. 106, U.B.R. 1905, 4th , 
Qr., Civ. Pro. 36, 244.] ^ 

(591)— S. 47 i = Civ. Pro. Code, s. 'dll of ipsd | 
(c), scope of. - The widest meaning should be 
given to s. 244 (c) so as to enable tho Court ■ 
of first instance and the Court of appoal to 
adjudioato upon all kinds of questions arisiug 
between tho parties to a decree, and relating to 
its execution. GBAZ1DIN v. Fakir BAKIISH 
7 A. 73 = A.W.N. 1884. 226. [F. , 12 B. 30, I 

18 M- 26 ; R., 2 O.C. 315.] 1 

(692)— S. /7 ( = $.!?/•/, Cir. 7Vo. Code. 1S8'>) 1 
'whether bars the trial of an issue involved in the ' 
questions mentioned in 'the section— Issue raised 
at the instance of a defendant in a suit brouqht 1 
against him.— Tho eilect of s. 244, Civ. Pro. | 
Code, is to debar a plaintiff from bringing a suit I 
for the dotorminat.ion of a question relating to 
the execution, discharge, or satisfaction of a 
decree which has arisen between himself and 
the defendants as parties to tho suit in whioh 
the decree was obtained, but not to debar a 
defendant from setting by way of defence a 
matter whioh relates to the execution, dis- 
charge, or satisfaction of a deoroo obtained in a 


either give up possession or redeem him. Held, 
that the suit was not barred by s. 244, Civ. 
Pro. Code. (25 B. 631, R.) In order that 
s. 244, Civ. Pro. Code, should apply, two 
conditions must, bo fulfilled. The question 
must relate to the execution, discharge or satis- 
faction of the decree, or stay of execution 
thereof ; the question must arise between 
parties to tbo suit or thoir representatives. In 
tho present case the question at issue arose 
only after tho satisiaction of the original 
decree, and it was not between parties to the 
same suit or their representatives, but between 
representatives of the same party. Held, also, 
that, tho defendant being a puisne mortgagee, 
his only right was to redeem the plaintiff. (20 
B. 390, 19 A. 527 ; 33 C. 590. R .) Ho was not 
concerned with tho account taken in the plain- 
tiff’s suit to whioh he was not a party, nor was 
he concerned with tho price paid oy the plaintiff 
at his purchase. THAKURDAS \VD. MULCHAN 

v. Gangaram wd. Tolaram, 1 Sind. L.R. 
172. 

(594) — 5 . 47 ( = s. dll, Civ. Pro. Code , 1SS2) 
— djqdication of . — T^ appreciate whether a case 
is or is not wilhiu e. 244, Civ. Pro. Code, 1682, 
it is necessary to consider what the application 
was and whether, at the time it was made, it 
was an application under the section. K.OKIL 

Singh v. Edal Singh, 31 C. 385. (25 C. 539, 

-lppr.) 

(595) — S. 47 [~Civ. Pro. Code , 1SS3, s. d44) 
— Applicability of.— S. 244, Civ, Pro. Code, 
applies as well to a dispute arising between the 
parties contemplated by that seotion in relation 
to tho exeoutiou of a deoree after it has been 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882 , 
X of 1877, XXIII of 1861 aod VIII of 
1859)— Continued, 

executed, as it would to a dispute between such 
parties relating to the execution of a deoree 
before it had been executed. IMAD v. Jagan 
Lal, 17 A. $78 = A.W.N. 1893, 109. [F., 2 O. 

C. 866, 24 A. 291. 3 A.L.J. 605 = A.W.N. 
1906, 233 ; R., 21 B. 314. 19 A. 332, 20 P.R. 
1898. 163 P.L.R. 1901, 6 M.L.T. 271 ; D., 23 
A. 476 ] 

( 596; — S. 17 ( = s. -Ill, C<v. Pro. Code, 1882) 
— Execution cf decree - Application io recover 
sale-proceeds from decree- hold or after sale set 
aside,— S. 244 of the Civ. Pro. Code, applies as 
well to a dispute arising between the parties 
after the decree Iris been executed, as it dot.s 
to a dispute arising between them previous to 
execution. (17 A. 478, 22 A. 79, 2 A. 61, R . ; 7 
A. 641, D.) Hence, an application to recover 
from a decree-holder the proceeds of a sale in 
execurion, such sale having been set aside, was 
held to be one tailing within s. 244, Civ. Pro. 

Code. Collector of J aunbur v. Bithal 
Das, 24 A. 291 = A.W.N, 1902, 67. 


(596-al — S. 11 \ — Civ. Pro. Code, 1882, 
s. 211, cl (c) — Decrtc referring to mismanage- 
ment of devasthan property — Execution — Appli- 
cation to he put m management — Decree not 
purely declaratory, capable of execution under 
s. 211 --The decree in question by which the 
management of certain devasthan lauds was 
given to respondent No. I, provided that on his 
mismanaging or alienating the devasthan lauds, 
plaintiff appellant and his brother, respondent 
No. 2, should enjoy the inam lands and carry 
on the management. On plaintiff applying for 
execution or the decree, the Court of first 
instance held that the question u? the alleged 
mismanagement by respondent which had to 
bo determined did noo fall within cl. (cj of 
s. 244 and that plaintiff should therefore bring 
a separate suit. On appeal this order was con- 
firmed by the Distriot Judge on the ground 
that Iho decree in respect oi ino devasthan 
property was declaratory only, and not oapable 
of execution. On second appeal, the High Court 
held, reversing the orders oi both the lower 
Courts, that the portion of the decretal order 
sought to bo executed was not declaratory only 
so as to be incapable of execution under s. 244 
of the Code. MADHAYRAO v. BAMRAO, 22 B. 
267. [R , U B. R. 1905. Civ. Pro. Code, 36.] 

(596-5) — S'. 17 { — Civ. Pro. Code, 1882, s. 211) 
— Validity of decree not impeachable in execu- 
tion proceedings under. — Objections impeaching 
the validity of the decree of which execution is 
sought, cannot oe entertained in execution 
proceedings under s. 244 of the Civ. Pro. Code. 
CHINTAMAN VITHOBa v. CHINTAMAN BALAJI, 

22 B. 473. [F., 6 C.W.N. 796 ; R., 60 B. 101 

= 7 Bom. L.R. 659 = 7 O.C. 199, 29 M. 556 = 16 
M.L.J. 486 = 1 M.L.T. 315.] 

(597) — S. 17 ( = Ciu. Pro. Code , 1882, s , 211 
— Execution of decree. — In July, 1895, the res- 
pondent obtained from the Rent Court a decree 
for Rs, 251-8-6 against the appellant and in 

C. II— 69 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X cf 1877, XXIII of 1861 and VIII of 
1859)— Continued. 

November, 1886, realized the amount of his 
decree from a sum of Rs. 300 standing in a 
deposit to the credit of the appellant, when full 
satisfaction was entered upon the decree, some 
other creditors of the appellant brought a 
suit against the respondent alleging that thoy 
also were entitled to a portion of the Rs. 300 in 
deposit. The appellant was a parly to that 
litigation. The suit was decreed against the 
respondent, who again applied for execution of 
his decree against the .appellant. Held, that the 
decree was capable of execution ; s. 244 of the 
Civ. Pro. Code applies as weil to a dispute 
arising between the parties contemplated by 
that seotion in relation to the execution of a 
decree after it has been executed, as it would 
lead to a dispute between such parties relating 
to the exccutiou of a decree Led ere it- had been 
execu'ed. Ram KUMAR v. DEPUTY COMMIS- 
SIONER, Gonda. Manager, Ram Nagar 
Estate, 2 O C. 366. 

(598)— S 17 ( - Civ. Pro. Cede, 1862, s. 211 
Jurisdiction of execution Court to entertain 
application for r fu id after Lamination of 

exteutwn procedtngs— Review- Appeal— S. 244 

of ibe Coce of Civil Procedure applies only to a 
Court executing a decree, at the time when an 
application connected with execution is made, 
aud does not apply to a Court which has fully 
executed a decree and has thereby become 
functus officio ; and where an application lor 
execution has been struck r ft, the proper remedy 
to ontain a refund oi money paid is by appli- 
tion for review of the order which declared the 
‘ de cree satisfied and struck off the execution 
proceedings. Where no objection to the proce- 
dure adopted is taken in the original Court, held 
tnat, in such a case, it is not necessary an 
appeal to set aside picceediugs of the Court 
below as the forum both for the application for 
review of judgment and for an appeal, if any, 
Lorn the order passsdin review would have been 
the same as the forum selected for the applica- 
uon for refund and for the appeal from the order 
dismissing that application. CHOWDHRI GUR- 
MUKH SINGH V. MUSSAMMAT MlRZANUR 101 
P.L.R. 1901 = 63 P.R. 1901. 

(599) S. 47 v=s. 211 o* Civ Pro. Code, 1882) 
-Pnn ipie applicable to a suit for restitution 
of money levied m execution.— According to the 
law of England (ana there is no reason to hold 
that it is otherwise in India) money recovered 
under a deoree or judgment cannot oe recovered 
back iu a fresh suit or auction whilst the decree 
or judgment, under which it was recovered 
remains in force, but this rule of law rests on 
this ground, i iz„ that the original deoree or 
judgment must be taken to be subsisting and 
valid until it has been reversed or superseded, 
by some ulterior proceeding. If it. has been so 
reversed or superseded, the money recovered 
under it ought certainly to be refunded and is 
recoverable either by summary process or by a 

new suit oraotion. The true question, therefore 

m suoh oa3es is whether the deoree or judgment 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

under which the money wag originally recovered 
hag been reversed or superseded. Reading 
s. 244 of the Code of Civil Procedure in the light 
thrown by the principle thus laid down by the 
Privy Counoil, it must be taken to relate to 
decrees which are still subsisting and in force 
and which have not been superseded m appeal, 
and to be no bar to the institution of a suit for 
restitution after the decree has been reversed. 
Narayana v. Narayana, 13 M. 437. [R., 24 

M. 341. J 

(600) — S.47 ( = s. 211, Civ. Pro. Code , 1332)— 
Ben. Act I oflb97,s. 10 —Execution proceedings 
under Act. — S. 244, Civ. Pro. Code, does not 
apply to the case of execution proceedings held 
under the Public Demands Recovery Act. 
Ramrup SAHAY v. KHUSHAL Misssr, 6 C. W. 

N. 630. (6 C.VV.N, 246=29 C. 94. 6 C.W.N. 

331, Bel.) [Not F.. 34 C. 787 = 11 C.W,N. 745, 
Expl., 1 C.L.J. 538= 10 C.W.N. 130 = 33 C. 84; 
R. t 1 C.L.J. 542 = 32 C. U30. 5 C.L.J. 696 = 11 
C.W.N. 756, P. B. = 34 C. 911 = 2 M.L.T. 371. J 

(601) — S. 47 (=s. 211, Civ. Pro. Code . Ibb2) 
— Application — Agreement in derogation of 
decree . — 8 244 presupposes tho existence of a 
deoree which ig validity susceptihlo of oxeoution. 
It does not apply to a case where the object is 
to impugn the decree itself, to sot up an agree- 
ment inconsistent with the dooroe which it is 
sought to execute. The Court cannot go behind 
the decree in any application under s. 244 

Hassan ali v. Gauzi am Mir, 3i C. 179, 
(29 C. 810. 6. C.W.N. 796. F.\ 22 B. 4G3, Diss . I 
[F. t 4 C.L.J. 475; R., 7 O.C. 199, 5 C.L.J. 
328,30 M. 402 = 2 M.L.T. 360, 17 M.L.J. 
288.] 

(602) — S. 47, cl. ( c ) ( = s 244, cl. (c), Cir. Pro . 
Code , 1882) — Mortgage-decree against mortga- 
gor's representative, execution of — Contention 
that mortgaged property dia not belong to mort- 
gagor, maintainability of . — An ex parte deoree 
for sale of the mortgaged property was passed 
against a persou as tho representatives of the 
mortgagor. Thereupon, the judgment-debtor 
applied, under s. 109, Civ. Pro. Code, to have 
the deoree sot aside, on tho grouud that sum- 
mons had not been served upon him in tho suit. 
This application was rcjeoieu ; and, wheu, in 
exeoution of tho decree, tho property was 
advertised for sale, tho judgment-dobtor applied, 
under s. 214, ol. (c), to havo the salo stayed, on 
tho ground that tho property, attemped to bo 
sold, was not tho property of the mortgagor, 
but belonged to himsolf. Tho Subordinate 
Judge overruled, nut the District Judgo allowed, 
the objection. On seooud appeal, held, that 
ol. (c) of s. 244, is not iutonded to apply to a case, 
like the present, where the judgment debtor 
tries to set aside tho effoot of a decree, but it 
refers to proceedings in execution based ou tbo 
dooreo as if it was porfootly good and valid. 

Khetrapal Singh Roy v. Shyama Prasad 
Barman, 32 C. 265. (19 a. 480, 21 a. 277, 
21 A. 356, F.\ 27 C. 242, D.) F. % 30 M. 26 = 
16 M.L.J. 545 ; i?., 8 C.L J. 20.] 


Civ. Pro Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(603) — $• 47 ( = s. 244, Civ. Pro. Code, 1882) 
— Decree for delivery of qwssession of equity of 
redemption — Wrongful delivery of land, instead 
of equity of redemption — Suit by mortgagee for 
restitution of land so delivered — Application of 
s. 211 — S. 244 bars a regular suit, where the 
question relating to execution of a decree is 
raised bona fide. But wheu the deoree itself 
is, on the face of it, wholly irrelevant to the 
question raised, and the wrong-doer takea the 
plea of bar to shield hig unlawful gain secured 
oveu against the express orders of the exeouting 
Court, possibly in collusion with the officer exe- 
cuting tho deoree, aDd in the absenoe of the 
judgment-debtors, s. 244 would seem to have no 
applioiitiou. So. where a person sued to en- 
force his right of pre-emption, in a property 
subject to mortgagee, and got a decree directing 
delivery of possession of tho equity of redump- 
tion therein, but, in execution, of the decree, 
tho Taiwan delivered possession of the property 
itself, instead ci the equity of redemption, a re- 
gular suit by the mortgagee, claimiug restitu- 
tion of the property so wrongfully delivered 
cauuot bo said to be barred by s. 244, as the 
question raised in tho suit does not relate to 
the execution, discharge or satisfaction of the 
decreo. (II W.R. 516. Ft. Even if there were any 
room for doubt on ibis pome, the plaiut may bo 
treated as an application for execution ol decree 
for claiming restitution of lauds wrongfully 
delivered by tho Patwari in executing the 
deoree. IvARAM ClIAND v. KHUDA BAKHSH, 
5 P.R. 1907 = 40 P. W.R 1907 = 23 P.L.R. 1S08. 
(22 C. 483, 22 A 121, 28 M. 64, 32 C. 332, F.\ 
5 M. 391, 7 M. 255. 23 M. 55, 26 M. 287, 4 
M. 285, 12 W.R. 85. 14 W.R 39, 12 B. 449, 

9 A. 229, 3 C.W.N. 353, 9 P.R. 1SS9, 63 P.R. 
1901. 45 P.R. 1904, 11.) 

(604) — S. 47 1 = Civ. Pro. Code , 1882, s. 224, 
cl. (' !) — " A copy of any order for the execution 
of the decree," me min j of . — The words “ a 
copy of any;order for the executionof the decree 
in s. 224, ol. u ) of Civ. Pro. Code. 1882 mean 
a copy of any subsisting order. HATH1BHAI 

Nahaunsa v. Patel bechar Pragji, 13 B. 

371. 

(605) — S. 17 ( = Cir. Pro. Cede, 1SS2, s. 244) 
— “ Executing decree," meaning of — The words 
“a Court exeouting a deereu” iu s. 244 of the 
Civ. Pro. Code, should not be taken to refer 
only to proceedings pursuant on an application 
by tho decree-holder for execution. The eeotion 
covers not ouly cases of proceedings initiated 
by tbo deoree-holder but relates to any appli- 
cation (relating to the exeoutiou disoharge 
or satisfaction of the deoree including those 
mado by tho judgment-debtor, ERUSAPPA 
MUD ALI AR v. COMMERCIAL AND LAND 
Mortgage Bank, Ld , 23 M. 377 = 10 M.L.J. 
91. [Diss., 12 M.L.J. 390, 3 8.L.R. 17; Not 
F., 27 M. 428 ; Disspr 24 M. 96; R., 7 O.C. 
307, 8 O. C. 327, 30 M. 313 = 2 M.L.T. 181- 
17 M.L.J. 163,35 C. 61 = 11 C.W.N. 1011 = 6 
C.L J. 320 ] 
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di¥. Pro. Code (Acts Y of 1908, XIV of 1888, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Civ. Pro. Code (Acts Y of 1008, XTV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 


(606)— S. 47 ( = s. 244, Civ. Pro. Code, 1882) 
— Suit barred under s. 244— Plaint whether can 
be treated as execution applicat ion , — A plaint in 
a suit barred under 8. 244. Civ. Pro. Code, 
1882, oan be treated as an exeouticn application 
within the meaning of that section. POON- 
THOTATH A MM ALU AMMA v. OTHALaKATTIL 
T. Mammi Kutti, 7 M.L.T. 428 = 5 Ind. Cos. 
776. 

(607 1 — S. 47 ( = Civ . Pro. Code, 1882, s. 244) 
Agreement not to execute decree— “.Satis* act on" 
—The words “relating to execution” in s. 244, 
Civ. Pro. Code, are doubtless very general, but 
they must be restricted to “ the contents of tbo 
order made or to how far it has been carried 
out” and do Dot therefore include an agree- 
ment not to execute the deoree. The satisfac- 
tion contemplated by s. 244. Civ. Pro. Code, 
must have arisen out of some transaction 
between the parties subsequent to the decree. 

Mukund Harshet V. Haridas Khemji, 17 
B. 23. (10 Bom. H.C. 361, R) [P.,6 C.W.N. 
796 ; R., 21 C. 437. 5 M.L.J. 140. 22 B. 267, 
22 B. 463, F.B.] 

(608) — S. 47 l = old s. 244i — Application made 
for further execution of decree — Rejection of 
application as barred bn limitation — Effect of 
order ot rejection. — A Moonsiff is right in reject- 
ing an application made on the 1st September, 
1870, for the further execution oi a decree, on 
the ground that wheu an application was made 
on the 19th May, 5 865, for execution (although 
procccvlings were taken ou such application), 
the decree had been barred by the law of limi- 
tation ; but his order does not declare the 
previous proceedings to be invalid or set them 
aside. Qiuere . — What is the effect of not exe- 
cuting a decree for three years? ZUMEER 
SIRDAR v. ASSEEMOODDEEN SIRDAR. 23 W. 
R. 257. 

(609) — S. 47 — Decree-holder's omission to 
certify names of judgment-debtors — Effect . — A 
decree-holder’s omission to certify names of 
some judgment-debtors in any iormer execu- 
tion-proceedings does not do away with effect 
of decree against them. BABOO MOKOOT 

Nath Persbad alias Foolyana baboo v. 
GUJADUR PERSHAD. 23 W.R. 156. 

(610) — S. 47 i=Civ . Pro. Code, 1832, 6- 244, 
cl. (c) — Execution of decree—" Representative." 

The word “ representative ” as used id cl. 

(c), s. 244, of the Civ. Pro. Code, only meins a 
person who suooeeds to the right or any of the 
parties to the suit after the decree is passed ; if 
suoh rights are transferred by a party to the 
suit before deoree, and if the transferee is made 
a party to the suit before tbo riectee, then he 
comes within the words “ parties to the suit. ’ 
KAMESHAR PERSHAD V. RUN BAHADUR 
SINGH, 12 C- 458. [F., 11 A. 74 = 3 A.W.N. 
275 ; Relied on, 6 C.W.N. 127 ; Expl., 16 C. 1 ; 
D., 23 C. 454 ; Diss., 17 C.P.L.R, 179, 9 C. 
W.N. 824 = 82 C. 1031 ; R., 16 C. 603, 23 A, 
346, 6 C.W.N. 10 = 30 C. 134, 29 C. 696,15 
D.P.L.R. 106, 8 C.W.N. 843, 9 C.W.N. 134.] 


(611)— S. 47 ( = Civ. Pro. Code, 1882, s. 244) 
— ” Legal representative ” “ — Representatives 
after decree and before decree, no distinction 
between.— No distinction can be drawn in this 
respect between the positions of a legal repre- 
sentative after decree and one before decree. 
The term “ representative ” in c). (c) of the 
section contemplates and provides for cases 
arising in exeoution between either the repre- 
sentatives of the deceased defendant who become 

• ^ ^ ^ or the representa- 

tives of the judgment-debtor who have been 
brought into execution proceedings subsequent 
to the deoree aud subsequent to his death before 
execution has been taken out. SETH CHAND 
Mad V. Durga Dei, 12 A. 313, F.B. = A W.N. 
1890, 137. (16 A. 1, Appr. ; 4 A. 190, 6 A. 109,* 

Overruled; S A. 26, D.) [R„ 1 0 .C. Suppl. 

J612) — S. 47 ( = s. 244, Civ. Pro. Code, 1882, 
Representation ’ who is — Beneficial owner 
— A perron, for whom the prodecessor of the 
]u gment-debtors was the benamidar and who is 
therefore, _ really interested iu protecting the 
property, is a “representative” of the judgment- 
oebtors within the meaning of s. 244 of the 
Civ. Pro, Code. The word “ representative ” 
has a wide import, and inoludes not only heirs 
and executors, but also assignees or legal repre- 
sentatives in the strict sense of the words, that 
is, persons interested in saving the property 
from being sold, and whose interest would be 
jeopardized if the sale were uofc set aside. 

hibkumar Lad panday v. Maidhur Gazi 

/ l* L.J. 299. ’ 


(613) S. 4/ l-s. 244, Civ. Pro. Code, 1882) 
~ Legal representative " of judgment-debtor— 
Court-sale , purchaser at.— The term "repre- 
sentative" in s 244 does not mean only his 
heir, executor, or administrator, but it means 
his representative in interest and includes a 
purchaser of the judgment-debtor’s interest 
who, so far as such interest is concerned is 
bound by the decree. An execution-puroha'sen 

of the interest of a judgment-debtor is a legal 
representative of the judgment-debtor within 
the meaning of the section, so far as that 
interest is affected by the deoree. TSHAN 

Chunder Sirkar v.Beni Madhub Sirkar 

24 C 62, F.B. = 1 C.W.N. 36. (16 C. 355, 

q W ^v1t W o R ’ 301, Dtsa PP r d IF., 26 c. 250 = 

3 C.W.N. 272. 27 C. 264 = 4 C.W.N. 13 in C 

L.J. 150. 7 C.W.N. 54, 32 C. 1031=9 OWN 
S24, 11 C.W.N. 163 = 5 C L.J. 80, 11 c'w.N 

Qn’ Ar 0t R/v 7 ^ C.L.J. 27, Note, 11 C.W.N. 312 

30 M. 507 = 17 M.L.J. 291 = 2 M.L.T. 347 11 

C.L.J. 45, Note. 13 C.W.N. 
a 8 7i 8 '7 G,L J ' 327 ’ 1 Sind k.R. 159 I Appr,, 26 

n ™ £" 24 A,W,N - 6l = lA ' L 'J- 65 ; AppL, 9 

C.W.N. 134, 10 C.W.N. 240 ; Rel. on, 6 C.W. 

N. 127; R., 9 C.L.J. 485 = I Ind. Cas. 213, 3 

O. C. 32. 31 A. 82, F.B =5 M.L.T. 185 = 6 A 
Lj.J. 71 = 1 Ind. Cas. 416, 13 C.P.L.R, 1, 28 C 

492 = 5 C.W.N. 654, 163 P.L.R. 1901, 24 M 

689, 25 M. 529, 29 C. 813. 8 C.W.N. 843 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1982, 

X of 1877, XXIII of 1861 and VIII of 

1859) — Continued . 

14 M L J. 475 = 28 M. «7. 8 0.0. 370, 11 C.W- 
N. 483 = 60. L.J. 437, 5 C.L. J. 61, Note, 6C.L- 
,7. 659 = 3 M.L.T. 38, 7 G.L.J. 644 ; D., 5 O.W. 
N. 403.] 

(611i — S. 47 (=1382. Civ. Pro. Code, .s, ‘tit. 
(<:) — Execution, of decree — Representatives of 
parties to suit— Auction-purchaser aisale in exe- 
cution of money decree against judgment debtor . 
— Per Stanley, C J . — The term “ representa- 
tive ” as used in e. 214, Civ. Pro. Code, when 
taken with reference to the judgment-debtor, 
does not mean only his legai representative, 
that is, his heir, executor, or administrator, 
but it means bis represencaiive-in-interest, and 
includes a purchaser o' his interest who, so far 
Buoh interest is conoerned, is bound by the 
decree. There is no reason for excluding from 
its signification an execution-purchaser of tho 
judgment debtor ’s interest. Per Banerji, J . — 
Every purchaser of the judgmoDt-uebtor’s 
interest who L bound bv the decree is a repre- 
sentative °f the judgment-debtor within the 
meaning of the sectiou, whether he is a pur- 
chaser under a privito Pale from the judgment - 
debtor or a purchaser at a oompulsory sale bold 
in execution of a decree obtained .‘.gainst tho 
judgment-d' hfcor There is no distinction be- 
tween thp cw of a purchaser under a private 
salo and an auction-purchaser, provided that 
the decree u. .xecution cun be enforced against 
him. The w rd “ representative ” means a 
person against whom the decrco can bo cuioreed 
either as legal representative of the judgment- 
debtor or as his representative in interest. Per 
Curiam : — • An auction-purchaser at a salo 
held in execution of a simple money derreo 
against a judgment-dobtor whose property has 
been ordered to be- sold at the suit of mort- 
gagees in a mortgage suil . is a representative 
of the judgment debtor within the meaning oi 
8.244, . ub-H. (r) , Civ. Pro. C de. GlJLZARI LAP 
v. MADHO Ram. 26 A .447 = A. W.N. 1904. 6 i = 
1 A.L J, 65. (24 0. 62, Appr.\ 17 A. 2 1 1 , Biss.; 
8 A. MG, ) 6 A. 286, 19 A. 332. 21 A. 20, 22 A. 
86 , 22 A. 108, 24 A- 239, 9 B. 468, 7 M. 255, 
19 C. 683, 26 C. 324, 326. 23 A. 216, 5 A. 452, 

15 C. 756, R ) [F . , 27 A. 155, A W.N. 1906, 
43 = 3 A.L.J. 110 = ‘2S A. 337, 1 S.L.R. 158; 
2i., 3 A.L.J. 234 = A. W.N. J906, 87, 4 A L.J. 
135 = 29 A. 275 = A. W.N- 1907. 04, A. W.N. 
1908. 122 = 5 A L.J. 2S5, 5 A.L.J. 557 = A.W. 
N. 1908, 157 = 30 A. 379, 31 A. 82, F.B.=5 M. 
L.T. 185 = 6 A.L.J. 71, 9CL,J. 485 = 1 lnd. 
Cas. 213; IJ., 5 A L.J. 547 = A. W.N. 1909, 93 
= 30 A. 231, 5 L.B.R. 85.] 

(615) — iS. 47 (=Civ. Pio. Code , 1992, s. 244 
—Purchaser at private sale of inti rests of mort- 
gager, if ent itled to apply, — The purchasers at a 
private sale of the interests of a mortgagor who 
has obtained a decree to set aside tho mortgage 
dooree and tho sale in execution thereof already 
obtained by the mortgagee, are to bo regarded as 
representatives of certain of the parfcieo to the 
suit within the meaning of s. 244, Oiv. Pro. 

Code, basuder giri v. Brojo Mohan 
JANA, 7 C.W.N. 64, (24 C. 62, F.) 


C’iy Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — Continued. 

(616) — S. 47 ( = s. 244, Civ. Pro. Code, 1682) 

— Mortgage under the judgment-debtor, whether 
representative of the judgment- debtor. — A person 
who claims as a mortgagee uuder the judgment- 
debtor must bo regarded as a representative of 
the judgment-debtor for tho purpose of s. 244, 
Civ. Pro. Code. KUKKIL KURUNAKARAM 
NAIR v. PANOIKIvAT NARAYNA NAMB1, 4 M. 

L T. 85. (17 M.L.J. 321, F.) 

(617) — S. 47 (=s. 244, Civ. Pro. Code, 1882) 

— fjesscc unucr a lease from the judgment- 

debtor , leg il representative — Right of suit. — A 
lessee under a lease from the judgement-debtor 
while his property was under attachment, is a 
representative of the judgment-debtor, within 
the meaning of 244. (24 (\ 62, R.) A matter 
which can form the subject of an enquiry 
under s. 244 cannot be the subject- 
matter of a separate suit under s. 4 2 , Specific 
Relief Act, 1897. So a decree-holder’s suit 
against the judgment-debtor and bis ijaradar 
to have it declared that the ijara was null and 
void will uot lie, because that is a question 
which should bo decided by the Court executing 
the dooree. MaTHEWSON v. GOBARDHAN 
TuiBEDI, 28 C. 492 = 5 C.W.N. 654 (16 A. 

286. 21 A. 20, R.i [R., 17 M L.J. 32!.] 

(618) — S. 47 ( = s. 214, Civ. Pro. Code, 1982) 

— Official assignee. — Tho official a^tpneo is a 
representative of tho insolvent judgment-debtor 
within tho meaning of s. 24 4. MILLER v. 

Lukhimani Debt, 28 C. 419 = 5 C.W.N. 761. 
(7 A. 752, 21 B. 205, R.) 

(619) S. 47 ( = s 2 ti, Civ. Pro. Code, 1882)— 
Rcirc'cntotivc-- Auction-purchaser U sale in exe- 
cution cf decree agonist Itransf cue of occupancy 
holding — Dccjcc against recorded tenant . — Tho 

purchaser at an auction bold in execution of 
a decree against the unregistered transferee of 
an occupancy bolding is a “ representative ” 
of the recorded tenant within the meaning of 
s. 214, Civ. Pro. Code, and is entitled to apply 
for tho sotting aside of a sale in execution of a 
rent decree against tho recorded tenam, on the 
ground of fraud. IlARADHAN RaKSHIT v. 
Grish Chandra Mukiikkji, 8 C.L J. 327 = 
13 C W.N 98 = 4 lnd. Cas. S’:6. (24 C. 62 , F.) 

(620) — S. 47 ( = s. 244, Civ. Pro Code, 1SS2) 

— Purchaser at Court auction whether repre- 
sentative if decree -holder. — Purchaser at Court 
auction, who did not purchase from the decree- 
holder, who did not derive title from him, is 
not. a representative of the decree holder within 
the meaning of s. 244, Civ. Pro Code. KRISHNA 

R \ T A P ASTI v. Saraswatula Samimsiya 
ROW Pantulu, 3 M L.T. 306 = 31 M 177. (14 
C. 644, F.\ 28 M (87. D. ; 30 M. 507, D\ss.) 

(621) — S. /r( = s. 244, Civ. Pio. Code. 18S2). 
Representative of judgment-debtor— Rent- decree 
against recorded tenant— Transferee of portion 
of occupancy holding before decree . — Where the 
landlord of an ocoupanoy holding obtains a 
deoreo for rent against his reoorded tenant, an 
unregistered transferee of the tenant, into whose 
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€Iy. Pro. Code (Acts Y of 1908 XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

bands a portiou of the holding had previously 
passed, is bound by the decree and is, therefore, 
a representative of the judgment-debtor within 
the meaning of s, 244 of the Civ. Pro. Code. 
GOPINATHCHATTOPADHYA v. SAJANI IvANTA 
SINGH, 10 C.W.N. 240. >24 c. 62, Appl. ; 9 

C.W.N. 134, F.\ [F.. 11 C.W N. 112, Note ; R. 
13 C.W.N. 98 = 8 C.L.J. 327.] 

(622) — S. 47 i = Ctv Pro Code, 1882, $. 244)— 

Sate of property under attachment —Purchaser— 
Representative . — Where a decree-holder brought 
a suit for a declaration that in execution of his 
deoree a certain property, whioh had been at- 
tached at his instauce, but which had, subsequent 
to the said attachment, been sold to another 
party, was liable to be brought to sale in execu- 
tion of his decre°, such purchaser was held to 
bn a representative within the meaning of 3.214 
of the Civ. Pro. Code, and the suit was held 
barred by that section. A person to whom 
s. 244 of the Code applies cannot avoid coming 
uuder the provisions of that section merely by 
filing his objection to execution as under s 278. 
LALJIMALv. NAND KISHORE, 19 A. 332 = 
A.W.N. 1697, 73. (16 A. 286, 17 a. 245, 17 

A. 478, R.) [P., 21 a. 20; Appr , 28 C 492; fl., 

13 C.P.L R. 1, 26 A. 406= A.W.N. 1901, 74, 
26 A. 447 = A.W.N. 1904, 61, 2 A L J. 265, 11 

C. W.N. 163 = 5 C.L.J. 80, 5 A.L.-J. Note 15; 

D. , 20 A.W.N. 107.] 

(623) — S’ 47 [ — Civ Pro. Code, 1882 ,s 244)— 
Mortgagee sui sequent to attachment — Represent 
titive. — A mortgagee from the judgment- leb' or 
of property attached in execution of a money- 
decree, who tikes his mortgage subsequent to 
the attachment, is a representative of the judg- 
meat-debtoc within the meaning of s. 214 0 f 
the Civ. Pro. Code, PARAMANANDA Das v. 
MAHABEER DOSSJ1, 20 M 378 = 7 M L.J. 195. 
[F., 17 M.L.J. 321 ; R., 13 C P.L.R, 1 , 24 M. 
689.] 

(62-H — S. 47 ( =s. 244, Civ, Pro. Code , 1882) 
— “ Representative ” when iised with reference to 
decree holder . scope of the term. — The word “re- 
presentative, 55 when used with reference to a 
decree-holder, includes the purchaser of the 
decree from the decree-holder by an assignment 
in writing. DWAR BUKSH SlRKAR v PATIK 
JALI 26 C. 250 = 3 C.W.N 222. (24 C. 62, 16 A. 
483, F.,) [F., 27 C. 670. 25 M. 529, 28 M. 87 = 

14 M.L.J. 475. 31 A. 82 = 5 M.L.T. 185 = 6 A. 
L. J. 71.] 

(625) — S. 47{ = s. 214, Civ. Pro. Code, 1882)— 
Rent-s Re of occupancy holding — Application by 
mortgagee to set aside sale— Transferable 

holding — Representative of judgment-debtor.— 

A person, to whom a transferable occupancy 
holding was mortgaged, before its sale in exe- 
cution of a rent-decree, is a representative of 
the judgment-debtor, within the meaning of 
s. 244, Civ. Pro. Code, and may apply to set 
aside the sale, under that seotion. SRIMATI 
NISSA BIBI v. RADHA KISHORE MANIKYA, 
it C.W.N. 312. (24 C. 62, P.B., 9 C.W.N. 134, 
F.) [F., 3 Ind. Cas. 39.] 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

(626) — S.47( = $. 244, Civ. Pro Code, 1832)— 
Debt of judgment debtor before sate — Sons and 
grandsons, if bound— Representatives for pur- 
po'es of execution. — Held, that the perons, 
who take the judgmeui-debtor’s share in the 

I joint family property by survivorship, are re- 
presentatives of the judgment-debtor within 
s. 241, Civ. Pro. Code, aud that it is not. 0 D 9 n to 
them to object that the debt, for the recovery 
of which the decree had been obtained, was 
tainted with immorality and illegality. Peary 
I LAL SINHA v. CHANDI CHARAN SlNHa, ii C. 

| W.N. 163 = 5 C.L.J 80. (24 0. 62, Appl. ; 9 

C.W.N. 134, R.) [R. 34 G 642=11 C.W.N. 

593 = 5 C. L. J. 491=2 M.L.T. 207.] 

(627) — S, 47 i = Civ. Pro. Code, 1882, s. 244) 
— Purchaser from judgment-debtor of property 
attached Money-decree — Represcniat ive 
Where the decree in execution is a decree for 
sale of hypothecated property, a purchaser who 
had purchased, under a private sale from the 
judgment-debtor, the property or part of it, 
should be regarded as a representative within 
the meaning oi s. 244 ; but, in the case of an 
application for execution of a simple money- 
decree a persou oannot oe regarded as the re- 
presentative of the judgment-debtor merely on 
account of his having purchased from the 
judgment-debtor property against which the 
decree was sought to be executed, but whioh 
was net affected by the decree itself and would 
not bo affeoted until an order for attachment 
or sale was made. MadHO Das v. Ramji 
Patak, 16 A 286 = A.W.N, 1894, 84. [Diss., 

21 A. 22 ; Appr., 19 A. 332, 22 A. 243 ; R., 20 
A.W N. 107, 28 C. 492, 26 A. 447 = A,W.N. 
1904, 61, 9 C.L. J. 485. 

(628) — S. 47 ( = Civ . Pro. Code, 1832, s. 244) 
—Second mortgage during pendency of suit by 
prst mortgagee — Sec md mortgagee represent- 
ative of mortgagor. — A mortgagee who takes a 
mortage from a defendant mortgagor during 
uho pendenoy of a suit by a prior mortgage, 
should be treated as a representative of the 
defendant iu execution of decree within the 
meaning of s. 244, Civ. Pro. Code, the reason 
being that suoh mortagee pendente lite is 
bound by the decree aud should, therefore, be 
allowed to make auy objection in the execution 
uepartment which the parties to the decree or 
any one else bound by it would be oompetent 
to make. SHEO NARAIN v. CHUNNI LAD, 22 

A. 243 = A.W.N. 1900, 51. (16 A. 286, R.) 

(629) — S. 47 {-Civ, Pro. Code. 1882, s. 244)— 
Execution oj deer ce— Property unify attachment 

Purchaser -Representative of judgment-debtor* 
Where, at the time of the purchase of certain 
property by a person, suoh property happened 
to be under an attachment in execution of a 
decree, the purchaser must be regarded as a 
representative of the judgment-debtor eo as to 
fall within the category of persons specified in 
a. 244 of the Civ. Pro. Cede. GUR PRASAD v. 
Ram Lad, 21 A. 20 = A. W.N. 1898, 160 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(19 A 332, 16 A. 286.1?.) [F., 5 A.L.J. 16, 

Note ; Appr., 28 C, 492 ; R , 13 C.P.L.R. 1, 26 
A. 447 = A.W.N. 1904, 61 = 1 A.L.J. 65, 11 C. 
W.N. 163 = 5 C.L.J. 80 ; D., 20 A.W.N. 107.] 

(630) — 5. 17 ( = Civ. Pro. Code, 1RS7, s. ‘.'ll) 

— Execution of decree — Representative of juig- 
mem-debtor purchaser by private sale . — The 
purchaser by private sale of the rights of a judg- 
ment-debuor is a representative of such judg- 
ment-debtor within the meaning of s. 244 of 
the Code of Civil Procedure MOHAN LAL v. 
Jwala DEI, A.W.N. 1894, 145. (A.W.N. 

1894, 38. F.) 

(631) — S. 17 ( = s. 211, Civ. Pro. Cede, 1882) 
— Purchaser at execution-sale — 11 hither repre- 
sentative of judgment debtor . — Auction- purcha- 
ser, at a saio held iu execution of his decreo on 
a second mortgage is liable, under e. 244, Civ. 
Pro. Code, to be joined as a representative of 
the judgment debtor, by the first mortgagee 
decree-holder in execution of bis decreo. GOK- 
AL8ING SURAT8ING V. AWATMAL 801U- 

ANMAL, 1 Sind L.R, 158. 

(632) — S. 17 ( = .s. 211 cf 1882)— Execution 
purchaser and private purchaser — “ Representa- 
tive ” of judgment- debtor . — A person who pur- 
chases at a pub)iosale in execution of a decree is 
not the representative of the judgment-debtor 
within the rueaniug of s. 244 of the Code ; but 
a person who claims by private purchase from 
the judgment-debtor is his representative within 
the meaning of that scotion. GoUR SUNDAR 

Lahiri v. Hem chunder Chowdiiry, 16 

C. 355. (7 C. 107, 14 M. 1. A. 1. 14 C. 401, R.) 

[ Overruled , 24 C. 62, F.B.; F . , 14 A.W.N. 69, 
7 M.L.J. 89 ; Appr., 16 A. 284 ; R., 16 A 483, 
20 M. 379, 13 C.P.L.U, 1,10 C.L.J. 151.] 

(633) — S. 17 ( = s. 211, Civ. Pro. Code , 1882) 
— Decree directing sale of property subject to 
prior charge in favour of certain defendants — 
— B ecr ec -hoi dtr- pur chaser seeking to recover 
possession from the charge- holders— Question 
in execution. — The question whother a docree- 
holder who, in execution of his deoreo directing 
the sale of certain properties subject to a prior 
charge in favour of certain defendants, becomes 
the purchaser and seeks to recover possession of 
the properties purchased from tho ehargo- 
holders, is ontitled, under the terms of the 
deoree, to be put iuto possession without paying 
the amount of tho prior chargo (tho defendants 
dispossessed being loft at liberty to bring a 
separate suit for enforcing the chargo in thier 
favour), relates, within the meauing of s. 214 
(c), Civ. Pro. Code, to the execution or onforco- 
ment of tho deoreo against these defendants 
(ohargo-holdors), and an appeal lies from au 
ordor on that question ; in such a case, tho 
defendants who hold the charge cannot be ousted 
until the total amount due to thorn is paid off. 
Even if the purchaser were not the deoroe- 
holder, ho must be hold to be a representative 
of the judgment- creditor. Per Moore , J.— The 
order appealed against is none the loss under 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882 1 , 

X of 1877. XXUI of 1861 and VIII of 
1859) — continued. 

s. 244 because it is also passed under ss= 318 and 
334, neither of which is specified in s. 588 — Per 
Bhashyam Ayyangar , J. KASINATHA AYYAR 
v. UTHUMANSA ROWTHAN, 25 M. 529 = 12 
M.L.J. 1. [F., 13 M.L.J. 237 = 26 M. 740, 

14 M.L.J. 474 = 28 M. 87 ; Discussed, 2 M. 112 ; 

R., 30 M. 507 = 17 M.L.J. 291 = 2 M.L.T. 347, 

5 A.L.J. 295 = A. W N. 1903. 172, 6 A.L.J. 17, 
F.B, = 5 M.L.T. 195 = 31 A. 32.] 

(634) — S. 17 ( = Cir. Pro. Code . 1882, s 244) 

= Purchaser of plaintiff's inttrest in suit pro- 
perty, a representative of plaint iff. — Where a 
plaintib sold his interest in certain suit pro- 
perty, the purchaser was his representative to 
the extent of such interest, within the meaning 
of s. 214, Civ. Pro. Code. MlNAKSHI ACHI v, 
CHINNAPPA UDAYAN, 24 M 689. 

1635)— S. 17 ( = .<.. 214. Civ. Pro. Code, 1882) 

— Parties to the suit or their representatives — 
Questions relating to execution, discharge or 
satisfaction of the decree. — Certain lands were 
purchased, oy tho decree-holder in a suit, at 
Court-salo in execution of a deoreo. His appli- 
cation under s. 318, for delivery of possession, 
was dismissed. Subsequent applications made 
! by the heirs of tho deorce-holder-purchaser, 
alter his death, were also dismissed. Plaintiffs, 
tho purchasers of the same lands from the 
heirs of the decree-dolder-purohaser, sued the 
judgment-debtor for posssession. Held, that 
the suit would uot lie, regard being had to the 
provisions of s. 214, Civ. Pro. Code, that plain- 
tiff's right to delivery of possession was purely 
one of execution, discharge or satisfaction of 
the dooroe. (5 M. 217, 12 M. 454, 13 M. 504. 

24 M. 185. 25 M. 529, 26 M. 740. 27 C. 34, 

R.) And, that a peison purchasing from the 
deoree-holder-purohaser or his heirs is a 4 re- 
presentative ’ within the meauing of s. 244. 
8ANDHU TARAGANAR v. HUSSAIN SAHIB, 28 
M. 87 = 14 M.L.J. 474. (26 C. 250, 24 C. 62. 

25 M. 529, R ) [b\, 30 M. 507 = 17 M.L.J. 

291 = 2 M.L.T. 317 ; Cons., 31 M. 177 = 3 M.L. 
T. 306; R., 1 8. L.R. 15S, 172, 31 A. $2 = 6 A. 
L.J. 71 = 5 M.L.T. 185.] 

(636)— S 47 ( = s. 211, Civ. Pro, Code, 19S2) 
— Application in execution — Rightful rep>esenta- 
tivc of party to the decree ami of estate — 
Purchaser j rem the judgmt ni-debtor — Plaiutiffs 
obtained, in a suit based on a mortgage, a 
decree against the property of one S. deceased 
That suit was brought against an alleged 
adopted son of S, and two widows of S’s father. 
Ouo of the widows died after suit. The widow 9 
would have represented the estate if the alleged 
adoption had tailed. In execution, plaiutiffs 
purchased a portion of the lands and applied 
for delivery of possession. They wero resisted 
by a third person, who alleged himself to be 
tho nearest reversioner to the estate and to be 
in possession in his own right, because S him- 
self was said to have been adopted by his father 
in conjunction only with the deooased widow 
and because the surviving widow had, undos 
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CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1677, XXtII of 1861 and VIII of 
1859) — continued, 


Civ. Pro. Code (Acts Y of 1908, XIV of 1S82, 
X of 1877. XXIII of 1861 and VIII of 

1859) — continued. 


such oiroumst-anoes, no interest in the estate 
at all. He also relied on a release deed, alleged 
to have been executed in his favour by the 
survivor of the two widows, who were defend- 
ants in the suit. The lower Court dismissed 
the application for deliver? of possession. 
Hence the present appeal. There was a preli- 
minary objection to the efieot that no appeal 
lay. Held , that, if the objector had inherited 
the estate on the death of the deceased widow, 
he would be the person entitled to represent 
the estate ; if, on the other hand, the surviving 
widow were in possession as t.he adoptive 
mother of S, even then ;he objector must be a 
person claiming from the surviving widow, who 
was one of th9 parties to the suit. In either 
view, the objector was a ‘representative’ within 
the meaning of s. 241 and tho matter must be 
dealt with and decided in txecutiou-pro- 
ceedings only. Tbe appeal therelore, did lie. 
8l VAR AM A S AST RIAL v. SOMASUNDARA MU- 
DALI, 28 M. 119, <25 M. 529, />.* [R., 17 M. 

L.J. 321. .32 M. 429 = 19 M.L.J. 401 = 2 Ind. 
Cas. 18.] 

(637)— S. 47 ( = s. 214, Civ. Pro. Coif, 1382) 
— Representative — Purchaser of a putoi tenure 
bound by rent-decree against r. corded tenant— 
Landlord and tenant . — A person, who acquired 
a putni teuure at a sale in execution of a decree 
for money against t he putnidar , but who did 
not get bis name registered in tbe landlord’s 
office, is bound by the decree for reut against 
the recorded tenant and is, therefore, a repre- 
sentative of the judgment-debtor within the 
meaning of s 244, SURENDRA NARAYAN 
Singh v. Gopi Sundari dasi, 9 C.W.N. 824 
= 32 0 1031. (24 0.62.9 C.W.N- 134, F.\ 6 

C.W.N. 128, 12 C 458, Not F.) [R., 11 C W. 

N. 163 = 5 C. L.J. 80, 1 S.L.R. 158.1 

(63S) — S. 47 — [old s. 244 (c) — “Represent- 
ative” — Meaning of. — This section refers only to 
de facto representatives admitted a-: such on the 
record and does not include parsons who are 
not admitted on the record a3 parties or repre- 
sentatives though they olaimed to be such and 
the Court disallowed their claim NlHAL 
SINGH v. CH AIT SINGH, 97 P.R. 1887. 

(639) — S. 47 i-Civ. Pro. Cede , 1882, 
$. 241i — Representative— Assignee of auction- 
purchaser — Applizalion to be placed on record— 
Appeal .— The expression “ representative of a 
party” in the last p iragraph of the section does 
not mean the representative of a party to the 
execution proceedings but it means the repre- 
sentative of a party to the suit. An application 
by the assignee of an auction purchaser to bo 
placed on record cannot be dealt with under the 
section, and no appeal or second appeal lies 
from an order refusing 3Uoh application. SREE 

nath Ghose v. Roma Nath Santra, 3 C. 
W.N. 276, 

(640) — S. 47 («s. 244, Civ. Pro. Code , 1882, 
c l ( (c ) — “Representative meaning of Cr 


their representatives, ” meaning of — Transferee 
of judgment debtor , objiction to execution of 
decree by--Execufion of decree. — The respondent 
obtained, against the appellant’s father, a deoree 
for sale on a mortgage of certain villages, which 
became absolute in !897. The respondent 
applied for execution of his decree and. on the 
! 16th January, 1904, a compromise was made 
i between him and the mother of tbe appellant 
| as his guardian. The respondent applied for 
possession of the mortgaged property and got 
it on the 11th September, 1904. On tbe 14th 
September, the appellant, claiming the property 
under an alleged deed of gift from his father 
and as an assignee of a subsequent mortgage, 
i filed objections on the grouud that ho was not 
bound by the compromise of 16th January, 
1904. His application was dismissed. He 
appealed to the Court of the Judicial Commis- 
sioner. Held . (per Scott, J.C.), that the 
appellant was not a representative of the 
| judgment-debtor, within tbe meaning of s. 244 
' of the Civ. Pro. Code, that the order diemissing 
his objections was not one under that section, 
and that-, therefore, no appeal lay. (15 BL. 
R. 383, P.C. = 2 I.a . 219, 24 C 62, Not F.). 
Held [per liyvr s, A.J.C.), that, in s. 244, the 
word ‘representative’ means the legal represent- 
ative and dees not include a transferee ; and in 
cl. <o) of that section ‘or their representatives ’ 
j does not mean ' and t.beir representatives. 

I LALJI v. MUNNU Lal. 8 O.C. 370. (24 C. 62. 

1904 A. W.N. 61, R.) 

(64D— S. 47 ( = 8.244— Civ. Pro. Code, 1882, 
Representative of judgment-debtor — Money- 
decree— Sale of property before attachment by 
, judgment- debtor Tho judgment-debtor in a 
money decree sold certain property belonging to 
him. On the same day, the decree- holder 
applied for execution and some time afterwards 
attached the property and purchased it himself 
in execution. Held , that the first private pur- 
chaser, was in no sense a representative of the 
judgment debtor, inasmuch as the decree whioh 
was being executed had no relation to the pro- 
perty, and that his title was superior to that 
of the subsequent execution purchaser. KALI 

Kumar Bidyaratna v. Misri Jan. 9 Ind. 
Cas. 307 = 15 C W.N. 711. (16 C. 335,24 C. 62, 

1 C.W.N. 36, 29 C. 813, D.) 

(642)— S. 47— ''Representative" — Cnrecorded 
co-sharer , if representative of recorded co- 
sharer — Bengal Tenancy Act ( VIII of 1882), 
s. 173, order under, vjhen appealable. — -An 
unrecorded oo-sharer in a tenancy sold in 
execution of a rent deoree against the recorded 
co-sharer is not a representative of the reoorded 
oo-sharer within s. 47 of the Code. (9 C.W.N. 
134, R.) It cannot be laid down generally that 
an order under s. 173 of tho Bengal Tenancy 
Aot, is in no case appealable. Whether an 
appeal will lie or not will depend upon whether 
the questions relates to the exeoution of the 
decree and whether it is between the parties to 
the original suit or their representatives so as to 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

bring the order under s. 47, Civ. Pro. Code. 

Srbematty Joy Tara v. Pran Kristo 
Seal, 13 C.W.N, 512. 

(643) — S. 47 ( = s. 244, Civ. Pro. Code, 1882) 

— E.vecu'ioa of decree — (Question os to rep*e$eri- 
totive capacity of persons sought to be made 
parties to proceedings in execution. — A Hindu 
widow mortgaged property whioh had been of 
her husband in his life time. The mortgagee, 
sued for and obtained a decree lor sale and an 
order absolute for sale against the mortgagee. 
The mortgagee died before execution, and the 
decree-holders then applied to bring on to the 
reoord as her representatives the reversionary 
heirs of the judgment debtor’s husband. Theso 
persons resisted the application upon the ground 
that they were not iho legal representatives of 
the widow, and the lower appellate Court 
decided that they were not arid dismissed the j 
deoree-holders’ application for execution. Held 
that, inasmuch as the reversionary heirs had ; 
repudiated tbo notion of their being legal ' 
representatives of the mortgagor from the out- I 
sot and established to the satisfaction of the 
Courts that they were not such representatives, ' 
the order of the Court was oorreot. KHUMAN 
Singh v. Makhan Singh, A.W.N. 1908, 93 = 

9 A.L.J. 555. (21 A. 277, D.) 

(644) — S. 47 [ = s. 244, Civ. Pro. Cede, 1882) 

— Question between auction-purchaser and judg- 
ment-creditor — Auction-purchaser tehclhcr “ re- 
presentative" of judgment aebtor Tho auction- 

purchaser of property sold in execution of a 
simple money decree is not a “ representative” 
of the judgment-debtor within the meaning of 
s. 244 to) ot tho Code of Civil Procedure, 1882. 

Mahomed Hassim v. Masein Bwin, 5 L.B. 

R. 85 = 3 Ind. Cas. 713. <28 C. 73. 26 a. 147. i 

29 A. 275, Expl. ; 21 15. 709, A 7 .»f Appl. ; 19 C. 

683, P.C,, Cons.) ! 

| 

(615) — S. 47 ( =.s. 244 % Civ. Pro Code, 1882)— , 
Stranger auction- purchaser , suit agiinst, to set j 
aside sale not maintainable — -1 uctiiai-purchaser | 
not representative of deer te -holder.— It is well i 
settled that, as between tho judgmout debtor 
and tho dooroe-holdor, an objection to tho sale 
in exooution can only be taken in execution, and 
s, 244, Civ Pro. Code, prohibits a suit by a 
party or his representative against an auction- I 
purchaser to raise a question which, as between 
the judgment debtor and tho dooree-boMer, 
must have boeu determined undor that section' , 

The auction purchaser derives his rights from 

the sale, which tho party to the execution- pro- | 
oeeding should not be permitted to impeach ex- j 
oopt by application to tho executing Court. A 
suit against an auction-purchaser is not main- 
tainable. ass. 244 is a bar to sot aside the sale 
except in a proceeding between tho parties. A 
stranger purchaser iu exooution of a monoy- 
decree can never be treated as representative of 
tho decree-holder. He purohases tho rights of 
the judgment-dobtor in the property attaohod, 
and not thoso of tho decree-holder botweeu 
whom and himself there is no privity of estaio. 


CIy. Pro. Code (Acti Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

The true rule is that, where the decree is a mort- 
gage-decree, the purchaser in exeoution will be 
the representative of the judgment-debtor. 
Where property is attaohod and sold uDder a 
money-deoroe, a stranger purchasing the Dro- 
pertv obtains the rights of the judgment-debtor 
in tho property, but is not the representative 
oven of the judgment-debtor; still les9 can he be 
the representative of the decree-holder. NADA- 

muni Narayana Iyengar v. Veerabha- 
dra Pill A I, 8 Ind. Cas. 429. 


<646> — S. 17 ( = < 'iv. Pro. Code. 1832, s. 244) 
— Execution ot decree — Representative ot judg- 
moit dcbior — Purchaser at auctioyi’sah of pro - 
pirty of juiq mint -debtor. — A purchaser at an 
auction-sale of the property of a judgment- 
debtor is not that judgment debtor’s representa- 
tive within tho meaning of s. 2^4 of tho Code 
of Civil Procedure. BaDRI PRASAD v. SARJU 
PRASAD, A.W.N. 1894, 59. (16 C. 355, 15 B. 

290 . E.) 

(647) — S. 47 ) = n. 244, C v. Pro Code 1881) — 
Execution of decree — Fraud by the decree-holder 
alone or by the decree -holder and auction pur * 
shascr together , allegation of — .4 uc Con- pur- 
chaser. not a representative of the decree-holder 

Held, that the question who* her fraud 
Las beeu committed in an execution sale, 
either by the decree holder alone or by the 
deoree-holder and auction-purchaser together, 
is one which arises between i he patties to the 
suit and is as such triable under s. 244. But 
the question whether a fraud has been commit- 
ted in connection with such a s »le by auction- 
purchaser alone is not triable under that 
section. Held further, that an auction-pur- 
chaser cannot bo taken to bo a representative of 
the decree-holder. MUHAMMAD AHMAD JAN 

v. Bank op Upper India and another, 12 
O.C. 175 (B ) (19 C. 6b 3, 24 O. 707, R.) 


( 048 ) — 6. 47 (=s. 214, Civ. 1 ro. Code , 1882) 
Legal Representative — Purhaser at sale in 
execution oj mone {/-decree — Subs-gutnt attach- 
m:nt(>j property/ in exeeutii n of mortgage-decree 
J^r sale. In execution of a decree on a mort- 


gage, tho mortgaged properties were attached, 
aud certain persons who had purchased the pro- 
pertie* at an auction-sale held in execution of a 


money-decree against the judgment-debtors in- 
tervened and asked to be heard as the represent- 
atives of the judgment, debtor under s. 244, 
lov. l*ro. Code, lit Id that they were not 
entitled to do so, beciuse a purchaser at an 
auction sale is not a representative of the judg- 
ment-debtor whose interests tie has purchased, 
within the moaning of s. 2 1 4 . Civ. Pro. Code. 

Mahabir Prasad v. Partan Chand 22 A. 
450 = A W.N. 1900, 171. (17 A. 222 F.B . F,\ 
19 C. 683 P.C. D.) 


(649) S. 47 (=-■$. 21 C.v. Pro. Code. 1SS2; 

—Official Assignee— Disallowance of Claim of 

Official Assigyieo to have proceeds of sale in 

execution of docree against insolvent judgment • 

debtor paid to hirn— Appeal. — Held, that, the 

Official Assignee not being the representative of 
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€iv. Pro. Code (Acts Y of 1908. XIV of 1832, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

ao insolvent judgment-debtor no appeal would 
lie against; the disallowance of his claim to 
have the proceeds of a sale in execution of a 
decree against au insolvent judgment-debtor 
paid over to him. GREY. OFFICIAL ASSIGNEE 
v. Hazari Lal, AWN. 1908,203 = 6 A.L.J. 
353. (7 A. 752. 21 B. 205, 22 C. 259, R.) 

(650) — S 47 ( = Civ. Pro. Code. 1882. s. 244) 

—Purchaser of the merest of a tenure from the 
judgment-debtor — Purchase prior to decree — 
Legal representative or not — When a person 
purchases a tenure from the judgment-debtor 
who was the recorded tenant, prior to a decree 
obtained for arrears of rent, he is not the re- 
presentative of the judgment debtor within the 
meaning of s. 244, el. (c), Civ. Pro. Code, and 
has, therefore, no locus standi to apply in the 
course of execution-proceedings to have the 
pale set aside. KALU SAHA v. BHAGABATI 
1)EBYA ; 6 C.W N. 127. (12 C. 458, 24 C. 62, 

F.B., Eel. on.) [D., 9 C.W.N. 134.] 

(651) — 5. 47 ( = Civ Pro. Code , 1882, s. 214) 
— Execution of decree — Representative of party 
to the. suit, — Held that a mortgagee, who has 
purchased the mortgaged property at a sale in 
execution of hi? decree on the mortgage, is not 
the representative of the mortgagor so as to 
entitle him to come in uuder s. 244 of the 
Code of Civil Procedure and object to the 
execution of the decree cf another mortgagee 
against the same mortgaged properly. B'.LDKO 

Prasad v. Madan Mohan^Lal, AWN 

1900, 42. (17 A. 222, R.) 

(652) — .S’. 47 I = Civ. Pro. Code , 1882, s. 244) 
—Execution of decree— Representative of a party 
to the suit — Transfer of property before attach- 
ment.— The transferee ot property, which at the 
time is not attached, does not, on the subse- 
quent passing of a money decree against the 
transferor, become a representative of such 
transferor, within the meaning of s- 244 of the 
Code of Civil Procedure. SHEO HUNWAR v. 
ELAHI BAKSH. A.W.N. 1900. 107. (16 A. 286 
F. J 19 A. 332. 21 A. 20, D.) 

(653) — S. 47 { = Civ. Fro. Code, 1882, s. 244) 
— Question forCourt executing decree — Separate 
suit — “ Representative ” of judgmen’-deotor . — 
LI sued S for possession of certain property 
claiming partly under a deed of gift, and, under 
the decree, S’s title to a part of the property 
claimed by LI. viz., a zemindari estate called 
mauza d Haw at was established, and LI became 
entitled to po« -csston of certain other property 
claimed by him. In execution of this decree 
against 8, M obtained possession of a seventh 
share of a “ bagh ” called ‘ lnam Bakhshivala.' 
F, who held a deoree against LI, brought to sale 
in exeoulion of that decree M’s one-seventh 
share of the grove in question and purchased it 
himself. S. alleging that the grove was a part 
of the zemindari estate known as mauza dila - 
waU and therefore belonged to him, brought the 
present suit against F to set aside the sale. The 

C. II— 70 


Civ. Pro. Code. (Acti Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII to 
1859) — continued. 

lower Court held that the suit was not main- 
tainable, having regard to the provisions of s. 
244 of the Civ. Pro. Code, and on that ground 
dismissed the suit. Held, on appeal, that F 
had not become, by virtue of the transaction, 
the “representative” of M in the sense of s. 244; 
and that still less can the question as to 
the title to this grove, dow raised between S 
and F. be regarded as a questiou arising be- 
tween the parties to the suit between LI and S, 
or as a “question in anyway relating to the 
execution, disobarge, or satisfaction ' of that 
decree and that, therefore, ?. *244 was no bar 
to the present suit. SHIB CHARAN v. FaZL 
ALI. A.W.N. 1884, 59. 

(654j— S. 47 i = Civ. Pro. Code. 1892, s. 244) 
-Execution of decree -Deceased judgment, debtor 
E i ecution aoamst person not legal represen ta- 
l !Ve '- A Ponou nho is brought on the record as 
having realized a portion of the assets of a 
deceased judgment-debtor, but not as his legal 
representative, is not a representative of the 
judgment debtor within tbs meaning of the 
section. A judgment-creditor ought not to 
apply for execution against a person not a legal 
representative of the deoeased judgment-debtor, 
birnply because he is in possession of property 
alleged to belong to the deceased.and the proper 
comsG would be to attach the property, if any. 

w N ?oil LAL v - Gudar Mal, 10 A. 479 = A. W. 
N. 1888, 189. (3 I. A. 24, 3 C.L.K. 437. R.) 

(655)— S. 47 ( = Civ. Pro. Code, 1882) s. 244, 
Patty to suit — Representatives — Order — 
Appeal. To attraot the applicability of s. 244 
,c of the Civ. Pro. Code, the question at issue 
must not only be “relating to the execution, 
iscbarge or satisfaction of the decree or the 
stay of execution thereof ” but must also be 
analog between the parties to the suit in 
which the decree was passed or their representa- 
tives. Toe section, therefore, does not apply 
where the questiou lies between a judgment- 
aector and the purchaser of his interests in 

a oc » ^GANLAL v. LIULJI, 3 Bom. L.R. 255 
— 25 B. 631. 

47 i-Civ, Pro Code, 1882, 
s. 244) — Question relating to execution.— 
Kegara being had to the language of s. 244 
Coue of Civil Procedure, a question relating to 
toe execution cf a decree pre-supposes a person 
agamst whom execution is sought, and cannot 
arise as between the decree-holder and persons 
who, as far as concerns execution, are oomplete 
Strangers. NAGAMUTHU v. SAVARIMUTHU 13 
^ fi 226 ' 2 “; L M9- LF.. 19 M. 331, 23 A. 

:P B - 15 C - P L ' R - 106 ; 

(657) — S. 47 t = Civ. Pro. Code, 1882) s. 244, 

— Purchaser at Court-sale — “ Party ” and 

representative of party"— Civ. Pro. Code, 1882, 

s. 244 Purchaser if bound by order passed in 
summary proceedings under ss. 280, 281, or 282. 
Civ. Pro. Code Rights of such purchaser . — A 
purchaser at a Court-sale is not a “ party or the 
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Oiv Pro. Code (Acts Y of 1908, XIV of 1882, 

X of J877, XXTII of 1861 aud VIII of 
1859) — continued. 

representative of a party” within the meaning 
oi the expressions as used in s. 244 of the Civ. 
Pro. Code, 1882. [F., 14 A.W.N. 59 ; R., 12 

Bom. L R. 539.] Orders passed by tbe Court 
in summary proceedings under ss. 280, 281, or 
282 of the Code are therefore Dot binding on 
such purchaser. And he is also not bound by 
tho specifications contained in tbe proclamation 
of sale of the olaims of intervenors. They are 
inserted for his benefit, and no binding effect 
as against him is anywhere given to them. On 
his purchase he steps into the place of Wie 
former owner of the proper!), and it is quite 
open to him to cxeroiso and use, as against the 
intervenors, all the rights and remedies that 
that owner had. VlSHANATII CHAKDU NAIIv 
V. SUI5RAYA SHIVAPA 3HETTI, 15 B. 290, 
[R. , 16 B. l.J 

(659) — S. 17 ( = .«?, 214 of Code of 1882) — 
Parties to suit— Representative,- Whore a decree 
has been passed and proceedings taken under it I 
to obtain execution agaiu3t a party in represent- 
ative character, there seems to be no good 
reason for saying that he should not be con- 
sidered a party to the suit with respect to any 
question which may arise between him and the 
other parties rotating to tho execution of tho 
decree ; but ( scmble ) a person who is a party to 

a suit in some oapacity is not a party in every 
other capacity he may happen to fill. 8o, au 
objection by tho judgmem-debtor that the pre- 
party attached was not bis private property, 
but one held by him as trustee or executor does 
not fall under s. 244, Civ. Pro. Code. 1882, so 
as to bar a fresh suit. When the judgment- 
debtor sues to ojoot a stranger to tbe former 
suit, who b ts purchased tho property at tbe 
auotion, and not simply his dec r co-boldor, the 
purohaser being neither a party to tho former 
suit nor the representative of a p *rty, does not 
oome under the purview o.' s. 2 14 c) of the Code 
of 1882; and if tho auction-purchaser represents 
any body at all, it is tbe judgment-debtor ; and 
hence the disputo would virtually booome one 
between a party and his representative. SODHl 

Hukam Singh v. Sabdau aiuan Singh, 
12 P.R. 1887. (11 B.L. R. 119, P.C. F.\ 88 1\R. 

1886, R.j [Cited, 58 P.R. 1888; R. % 47 P.H. 

1887, 90 P.H. 1902 ~ 20 P.L.K. 1903.] 

(G59) — S 47 ( = s. 244. Civ. Pro. Code. 1832) 
— Execution against surety — “ Part// to the 
suit." — An order refusing execution oi a decree 
against a surety for execution is an order made 
against a ‘party to the suit’ under s. 244 and 
is covored by tho definition of a decree under 
S. 2 of the Code. MUHAMMAD SADIK V. HA.TI 

ata Muhammad, 101 P R. 1886. [D . , 99 P.H. 
1887.] 

(660) — S. 47— Representative— Decree — Party 

to suit. — Whore, under a decree against a person 
in a representative capacity, proceedings are 
taken to obtain elocution against him in such 
capacity, ho must bo treated as ‘a party to the 
suit' in relation to any question arising be- 
tween him and other parties as regards the 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859— continued. 

execution of the deoree. MUNSH1 AZIZ-UD-DIN 

v. Mussammat dulhan Begam, 88 P.R, 
1886. [R., 12 P.R. 1887, 47 P.R. 1887.] 

(661) — S. 47 ( = Civ. Pro. Coie , 1882, s. 244) 

— Representatives — Question as to property in 
representative's hana —Court executing decree — 
Parties to suit. — Tbe turning point upoo whioh 
the aoplicatiou of the rule contained in the 
section, barring adjudication in a regular suit, 
depends, is, whether tho judgment-debtor, in 
raising objection to tho execution of decree 
against any property, pleads what may anaiogi- 
oally be called a jus tert ii, or a right whioh, 
although he represents it, belongs to a title 
totally separate lrom that which he personally 
holds in such property. Accordingly , the 
representative of a deceased judgment-debtor, 
who, as such representative, was a party to the 
proceedings in execution of tho deoree, not 
baviug taken au objection m those proceedings 
that the property was his own aud not assets of 
the deceased judgiuent-dobtor. and the property 
having acoordiugly neen sold in execution of 
the decree, ueithec bo nor his subsequent vendee 
oould question tbe title of iho purchaser at the 
salo under the decree. RAGHUBAR DIAL v. 
Hamid Jan, 12 A. 73-A.W.N. 1890, 13. (7 A. 
517. h\\ 8 A. 626. D.\ 9 A. 605, 15 C. 437, 10 
M. 117, R) [it’., 1 O.O. GO. 16 A. 449.] 

(G62) — S 17 ( — s. 241. Civ. Pro. Coda, 1882) 

— Appeal — Order rtfu'-i •»</ to grunt'd sale-certifi- 
cate — Decree-ladder , auc.ion pur< has. r— Party 
— Execution, rel.it :n<j to . — No appeal lies against 
an order refusing to grant a cortifiouo of sale 
to the decree-holder, auotion-purohaser, the 
question determined being not one relating to 
the exeeutiou, discharge or satisfaction of the 
deoree. (1 C.W.N. 658. Jppi.) The auotion- 
1 purohaser being also decree-holder is a party to 
tho suit within tho meaning of s. 244 of the 
Civ. Pro. Code. JAGARNATH MARWARt V. 
Kartick Nath PaNDEY,7 C.L.J. 436. (18 A. 
36, Not F.\ 27 C. 34, F ) 

(663) — S. 47 ( = s. 244 of 1SS2)— Construction 
--Questionsrelating to executum — Parties to suif 
— Position of representatives added before or 
after decree. — The words “ or their representa- 
tives ” in 9. 244 apply to persons against whom 
or against tho property in whoso hands tho 
exocntmn is sought, on the ground that they 
are tho heirs of a judgm .uit-dobLor who has died 
after decree. Tho cases fall into two classes. 
Tho first class consists of cases in whioh a 
person is originally made a party in a represent- 
ative capacity, or is subsequently made a party 
in consequence of tho death of an original patty 
before deoree. In this cise, such a person is a 
party to tho suit within the meaning of s. 244, 
and a question between him aud the deoree- 
holder as to whother property has come to him 
as tho representative of tho judgment-debtor, 
and so is liable to be taken in exeoution of the 
deoree against him as suoh representativo, or 
on the other hand bolongs to himself alone And 


1109 


THE ALL INDIA DIGEST. 


1110 


Civ. Pro. Code (Act Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1361 and VIII of 
1859)— continued. 

not in such representative character, is one that 
must be decided in the execution-proceedings 
and not by suit. The second olass of cases 
consists of those in which the representatives 
have not been made parties 10 the suit before 
deoree ; but in which, in consequence of the 
death of the judgment-debtor after decree, a 
question arises as to the rights of the decree- 
holder to exeoute the decree against the 
representatives or the property said to have 
descended to them. In such caseB questions 
arising between a decree-holder and the repre- 
sentatives ol the judgment-debtor as to whether ■ 
property has come to the representative-! as 
such, and so is liable to be taken in execution, 
or is tbeir own property derived from any other i 
source, and therefore not so liable, must be 
decided in the execution-proceedings and not by 

suit. Rajrup Singh v. Ramgolam Boy, 16 

C. 1. [F., 21 A. 323 = 19 A.W.N. 104 ; Appr., 

12 A, 313=10 A.W.N, 137, P.B., 17 C. 711, 
F.B.; D., 6 G.W.N. 63 ; R., l O.C. Supol. GO, 
23 B. 237, 23 M. 195, P.B., 6 Bom. L.R. 1043.] 

(664) — S. 47 i = Civ. Pro. Cede, IS82, s. 244) 
— Question for Court executing decree— Party to 
suit — Representative. — In execution of a decree 
obtained on a bond against the legal represen- 
tatives of the obligor, certain property was ' 
attached, and the judgment-debtor objected to 
such attachment, on the ground that the 
property did not belong to the obligor's estate 
and was not liable to bo taken in execution of 
the decree, but that it belonged to them in 
their own right. Held, thu the question was 
one between the parties to the suit in which the 
decree was passed, and relatiug to the execution, 
discharge or satisfaction of the decree, within 
the meaning of s. 244, of the Civ. Pro. Code, 
which ought to be decided by the Court exe- 
cuting the decree, and Dot by regular suit. 
(11 B.L.K. 155, 2 A. 752 and 7 A. 36, It.) Per 
Mahmood , J. — The turning point upon which 
the application of the rule contained iu s. 244 
of the Civ. Pro. Code, barring adjudication in 

a regular suit depends, is whether the judg- 
ment-debtor iu raising objection to execution 
of deoree against any property plead? what may 
analogically be called a jus terlii or a right 
which, although he represents it, belongs to a 
title totally separate from that which he 
personally holds in such property. Ram 
GHULAM v. HAZARU KUAR. 7 A. 547 = 
A.W.N. 1885, 132, (6 C. 777, Diss.) [F., 7 A. 

733. 9 A. 605, 12 A. 73, 23 M. 195, F.B. ; 
Appr., 16 C. 1, 16 C. 603; R , 8 A. 626, 15 
C. 437 ; D . , 12 A. 313, F.B.] 

(665) — S. 47 ( = Cio . Pro. Code, 1S82), s. 244 
— Abandonment of claim against defendant — 
Non-removal of defendant* s name from suit — 
Defendant, whether party to suit . — Where the 
plaintiff in a suit abandoned his olaim against 
the defendant, not being able to serve him 
with notice, held that the defendant was not a 
party to the suit, notwithstanding the fact that 
the defendant’s name was not removed from 


Ciy, Pro. Code (Acta Y of *908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

the suit. VenkATAPATHI NAIDU v. SUB- 
ARAYA MUDALI, 17 M L J. 416. (21 M 45 

23 M. 361, R.) 

(666)— S- 47 ( = Civ. Pro. Code, 1882, s. 244) 
— Defendant.— The words of s. 244, Civ. Pro. 
Code, go to show that the section docs not 
apply as bar to the adjudication of a question 
raised by a party not seeking such adju.u cation 
as a plaintiff, but resisting the plaintiff’s claim 
as a defendant. DURGA CHARAN AGRADANI 

V. Karamat Khan, ? C.W N. 607, a c.W. 
N. 396. 26 C. 946, ReVed.) [F., C.LJ. 464 ; 
R., 9 O.C. 332.] 

(657)— S. 17 ( = old s. 244) — Surely for 
performance of decree no party to suit. — A 
person who, alter the passing of the deoree, 
undertakes to be a surety for the performance 
thereof is no party to the suit for purposes of 
s. 244, Civ Pro. Code. 1832. SRI Ram (INFANT 
SON OF) v. Kan WAR Harl 8INGH, 99 P.R. 
1887. (104 and 109 P.R. 1886, D.) 




_ . * ^ , x ucn; 

Person obstructing decree-holder in getting 
possession, at the instigation of judgment-debtor 
— Whether party to suit , under s. 244, Civ. Pro. 
( ode A person, who, at the instigation of the 
judgment-debtor, obstructs the decree-holder in 
gettiug possession of the property, is not a 
party to the suit within the meauing of f. 244 , 
Civ. Pro. Code and, therefore, orders passed 
against him under ss. 329 and 330 Ibid , are no 
bar to a suit. BlSHEN DYAL SINGH v. SAGAR 

Singh, 2 C.W.N. 311. 


(669;— S. 47 (=> Civ. Pro. Code, 1882, s. 244) 
■execution against defendant exonerated — 
Right oj such defendant to apply under. — A 
defendant against whom no deoree has been 
passed is entitled to come in under s. 244, if 
his rights are invaded in execution. VlTHAL 
MUKUND v. GaNESH MAL, 15C.PLR 106 
(22 M. 131, 17 B. 49, F.) 

(670i— S 47 ( = s. 241 of 1882,-Right of 
action— Execution — Parties to suit. — Where 
certain lands belonging to G, after being includ- 
ed in a suit in which he was made a defendant 
are released from the olaim, aud plaintiff, who 
obtains a decree against the other defendants 
has G s lands measured as part of the deoreed 
lands, G must be considered as a stranger, and 
permitted to bring an action to establish his 
title. GOUR KISHORE CHOWDHRY v. MAHO- 
MED HASSIM CHOWDHRY, 10 W.R. 191. 

(o71)-S. 47 i=s. 244. Civ. fro. Code. 1882) 
ilatlers falling within s 244 — Separate suit 
in respect thereof— Jurisdiction Time for ob- 
jecting to the maintainability of suit — Where a 
suit is brought to obtain a relief in respect of a 
matter which can be decided in execution under 
8 244, Civ. Pro, Code, e.g. (a suit to declare 
the plaintiff’s right to attach certain property 
in execution of a decree), and where suoh a suit 
haa been tried as an original suit, by the very 
Court which oould have dealt with the matter 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 

X of 1877, XXUt of 1861 and VIII of 
1852) — continued. 

io exeoution-proooedings, held, chat the Court 
has not, acted without Jurisdiction, even though 
there wa9 already an application under s. 244, 
on which an order was passed against the person 
bringing the suit. The reason of the rule is 
that the question is only one of procedure and 
does not affect the jurisdiction cf the Court. 
An objection as to the maintainability of a 
suit should be taken in the original Court. 
VENK ATAKUISHNAMA CHARLU v. KRISHNA 
KAO, 32 M. 423 = 4. Ind. Cas. 723. (19 W.R. 
90, 14 C. 605, 22 C. 483. 22 A. 121, 22 M. 347, 
28 M. 64, ft. ; 19 W.R. 90, 14 C. 605, B.i 

(672) — S. 17 ( = s 211, Civ. Pro . Code, 1882) 
— Suit for nccvzry of land taken by decree hol- 
der in excess of those awarded in decree— Proce- 
dure— Jurisdiction. — A separate suit will not lie 
for the recovery of lands taken by a deoree-holder 
in excess of those awarded in tbo decree if put 
in possession by the Court’s Officer (12 B.LR. 
201, ft.) ; but a suit instituted in a Court 
having jurisdiction to executo may be treated 
as an application to determine whether the 
land3 are covered by tho deoree. Provided a 
suit, tho institution of which is prohibited by 
s. 244, is instituted in the Court which would 
have to deal with an application under that 
section, this is a mere defect in form and there 
is no real warn, of jurisdiction Bibu MAHATA 

v. shayma Churn khawas. 22 C. 483. U9 
W.R. 19 and 14 U. 605. F.) [F., 22 A. 121 = 

19 A.W.N. 219, 22 M. 347 = 9 M.L.J. 37 ; 8 O. 
C. 327, B. 40 P.W.R. 1907 = 5 P.R. 1907 ; 
R., 18 A. 106, 21 M. 494, 2 0.C. 366, 22 A. 376 
= 20 A.W.N. 129, 8 C.W.N. 49, 5 Bom. L R. 
1036, 7 O.C. 213. 1 N.L.R, 1, 32 M. 425, 17 O. 
P.L R. 173, 28 M. 64, 5C.LJ. 328. 8 C.L.J. 
20.] 

(673) — S. 47 (-Civ. Pro . Code , 1882, 211) 

— idesne vrofits — Execution- proceed mgs — Sc/>x- 
rate suit— Appeal.— 8. 244 (<•) of tho Codo i 

of Civil Proceduro does uot authorize tho exe- 
cuting Court to determine the amount of mesno 
profits due to the decree-holder in a caso in 
which tho deoreo did not montion mesno 
profits. Whore, in a suit for possession of land, 
valued at Rs 3,000 for purposes of jurisdiction, 

a decree was passed for possession on payment 
of Rs. 1,430 raised for necessity, aud tho execu- 
tion Court awarded also mesno profits of valuo 
in excess of the pecuniary jurisdiction of tbo 
Divisional Court ; Field, that tbo suit was 
cognizable in appeal by tho Divsional Court, 
and tho faot that tho deoree-holder wrongfully 
olaimof, in execution-proceeding-, mesno profi'a 
in excoss of tbo appellate jurisdiction of that 
Court, did not oust its jurisdiction to hold that 
such a claim did net lie. KHAZAN Si NO II v 
KHUSHAL SINGH, 83 PLR. 1902 = 29 PR 
1902. (60 P.R. J890, 7 A. 170. 17 C. 968, 22 C 
443, P.C.,55 P.R. 1S87, 40 P.R. 1892, R.) 

(674) — 3. 47 ( 1=3 old s. 241) — Application 
“ struck off Fresh one - Jurisdiction of exe- 
cuting Court , — Wbero an application for exe- 
cution was sent to tho reoord for beiug filed, 


Civ. Pro, Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

195$$ — continued, 

the effeot of such order was to “ strike off” the 
application for exeoution from the file ot busi- 
ness pending in Court, and therefore it oan 
proceed with the exeoution on a freBh application 
made in time. Quare : — Whothec a Court to 
which a decree had been transmitted for exe- 
oution can execute the same, if it is in excess 
of the limits of its pecuniary jurisdiction. 

Gopal Das v. Musst. Gulab Devi, 70 P.R. 
1897. [R.. 9 P.R. 1901 = 1 P.L. R. 1901.] 

(675) — S. 47 (=5. 211 , Civ. Pro. Code , 1882) 

—Jurisdiction of Court— Appeal —Court to look 
int i true nature of application — Proceedings for 
delivery cf possession to auction-purchaser — 
Decree-holder , proceedings in execution. — A case 
may come under s. 244, Civ- Pro. Code, and an 
appeal will lie, though it may bo represented 
to be a case under a diflorcnt section. To 
determine under which particular seotion of the 
Civ. Pro Code a caso comes, tho Court must 
look into the true nature of the application, 
with reference to tho relief sought and the 
parties before it. a party cannot bo permitted 
to oust tho jurisdiction, by a more statement 
that his case is under one section ot tho Code of 
Civil Procedure and not another, and thereby 
dofeU tho just rights of tho other party, when, 
in fact, the matter may aud ought to be dealt 
with, under the ether seotion. ( R ., 17 M-L-J. 
321.] Under a. 244, the Court is competent to 
afford final refief to contending litigants cheaply 
aud speedily and without tho necessity of a 
fresh suit on the samo matter. [19 C. 683, P.C., 
ft.] Proceedings, for delivery of possession to 
an auotion-purohftser who is himself tho decree- 
holder, aro proceedings in execution of the 
decree, and a question raised between him and 
a defendant in tho suit is a question which 
ought to be decided under e. 244, Civ. Pro. 
Code. Ram NArain Sahoo v. Bandi Per- 
SHAD, 31 C. 737. (27 c. 34, ft.) [Rcl. on, 

9 C.L.J. 358 ; ft., 31 A. 82 = 6 A.L.J. 71 = 5 M. 
L.T. 1S5, 1 S.L.R. 172.] 

(676) — ft. 47 ( = C»t\ Pro. Code . 1^92, s 244)— 
Loss or desiructio> „ of decree — Regular suit, — A 
decreo passed for money was lost or destroyed : 
tho doroe holder, on suing out execution, was 
referred to a regular suit. Held that the exist- 
ence of tho deoroe and of its terms might 
havo been enquird into tbo exeoution depart- 
ment and that tho order of tho Court, to which 
application for execution was made, could not 
oonfor jurisdioti mi on a Court to entertain such 
a suit, R.VNJEKT V. GHOONEE LALL, 1 
Agra 78. 

(677) — S. 17 ( = s. 211, Civ Pro. Code , 1892) 

and i xe cut ion proceedings, whether applicable to 
cases under Ad X of lS-59—Suit by judgment - 
dot tor whose propt rly has bein illegally sold, 
whether maintainable — lit venue Court, juris - 
diction of, to self under-tenure before selling 
moveables of judgment-debtor in execution of rent 
decree — Landlord and Tenant Procedure Act[X 
of 1S59), s. 1US-— 8. 244 of the Civ. Pro. 

Code, 1882, aud tho sections whioh deal with 
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X oi 1877, XX11I of 1861 and VIII of 
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proceedings after sale have no application te cases 
arising under Act X of 1869, and, therefore, the 
only remedy open to a judgment-debtor under 
that Act, whose property has been illegally sold, 
is by suit. S. 108 of Act X of 1859 provides 
that an application for the sale of an under- 
tenure shall not be received, unless execution 
shall have been first taken out agaiust any 
moveable property which the judgment-debtor 
may possess in the district, and the sale of 
such property shall have proved insufficient to 
satisfy the judgment, If there be a failure to 
follow the provisions of this section, the Court 
selling the property acts without jurisdiction. 
DAMODAR MISRA v. IS WAR CHANDRA CHOW- 
DHURY, 7 lud. Cas. 387. (10 W.R. 341, Rel. 
on.) 

(678) — S. 47 ( = Civ. Pro. Code, 18S2, $. 244) 
— Question for Court executin'] decree. — Where, 
iu execution of a deoree. the representative of 
the deceased judgment-debtor objects that the 
properly attached is his own seif-acquired pro- 
perty and not property inherited from the 
judgment-debtor and, therefore, not liable iu 
execution, such question must be decided in | 
the execution department under e. 214, Civ. 
Pro. Cede. SlTA Ram v. BHAGWAN DAS, 7 A. 
733. (7 A. 547, R.) [. F. t 9 A. 605 ; Appr., 16 C. 

1 ; R., 8 A. 626. J 

(679) — S. 47 (~Civ. Pro. Cede, 1882, s. 244) 
— Execution of decree — Questions relating to 
execution , what are. — In 1851, the defendant's 
father sued the plaintiff’® lather for partition 
of certain village lauds aud obtained a deceree, 
one of its provisions being that the partition 
should bo made without including certain dhara 
lands theu occupied by the plaintiff’s lather. 
Execution of this decree was taken out in 1861, 
but the matter remained pending till 1882. In 
Deoember 1882, the defendant ootaiued posses- 
sion of the lands iu suit, being a portion of the 
lands to which his father (then dead) was en- 
titled under the provision of the decree. The 
plaintiff objected that these lands were not in- 
cluded in the decree and on application by him 
for an order that the same should be given baok 
to him was dismissed on 31-3-1883. The plaint- 
iff thereupon instituted the present suit to 
recover the lands from the defendant, which 
was dismissed by the Court of first instance on 
the ground that the question between the par- 
ties was a question relating to the execution of 
the decree, and, as such, could not. under 
s. 244 of the Civ. Pro. Code, 1882, be determined 
by a separate suit. On appeal by the plaintiff 
to the Assistant Judge the litter reversed the 
decree of the lower Court- The defendant pre- 
ferred a seoond appeal to the High Court. 
Held that the plaintiff’s suit should be dismiss- 
ed under s. 244 of the Oiv. Pro. Code, 1882, 
heoause the question whether the dhara lands 
reoeived by the defendant in execution of the 
deoree of 1853 were inoluded in that deoree or 
not was a question relating to the exeoution of 


Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859).-— continued. 

the decree. No separate suit would lie for 
determining such a question. Raghunath 
GANESH v. MULNA AMAD, 12 B. 449. [R., 

14 B. 594, 1 Bom. L.R. 48, 5 P.R. 1907 = 40 
P. W.R. 1907 = 23 P.L.Pv. 1908.] 

(680) — S. 47 ( — s 244, Civ. Pro Code. 1882), 

When the purchaser is also the ricocee-hoider, 
the question whether there wa=f a just cause for 
the obstruction caused by the judgment-debtor, 
is one relating io the execution of the decree 
between tho parties to it withiu the meaning of 
3. 244. Code of Civil Procedure, and the question 
must be decided by the Court executing the 
deoree, and not in a separate suit. MUTTIA v. 
APPASAMI, 13 M. 504. [Disappr.. 1 C.W.N. 
658 ; R., 3 6 M. 20, 17 A. 222, 26 M. 740 = 13 
M.L.J. 237. 28 M. 87=14 M L J. 474, 1 8.L. 
R- 172, 31 A. 82 = 6 A.L.J. 71 = 5 M.L.T. 185 ; 
L>., 15 M. 226. 19 M. 29.] 

(661)— 5. 47 ( = Civ. Pro. Code , 1882, s. 244) 
— Decree Execution — Question to be decided by 
( ourt executing decree — The question whether 
the lands in dispute were covered by the decree 
was a question which aro-.e between tho parties 
to the sun in whioh the decree was passed and 
which relatea to the execution of the deoree. 
Such question must be determined by the Court 
executing the decree and could not be the 
subject of a separate suit. MAUNG KYE v MA 
E MAY, U.B.R. 1897-1901 Yol. II, 249. 
(12 B 449. 5 M.H.C. 185, 14 W.R. 39, F.) 
[D., U.B.R. 3910. 4th Qr. ( Civ. 66.] 

(682) S. 47 — Suit for possession under usu- 
fructuary mortgage— Plaintiff obtains decree 
giving him conditional possession— Duly to cer- 
tify amounts received and outstanding— Duty cf 
executing Court— Act XXIII of 1861 , s. 11 .— ■ 
Where in a suit for possession under a usufruc- 
tuary mortgage plaintiff obtains a decree giving 
him possession, but requiring him to restore 
the property after satisfaction of his claim, held 
that he must certify the amounts received and 
outstanding, and that the Court exeoutiog the 
decree is bound to require from him, from time 
to time, a statement of the amount received, 
and to deal with the matter under Act XXIII 
of 1861, s. 11. GOLAM RUSSOOL KHAN v 
KISHEN MOHUN SHAHA, 23 Y/.R. 156. 

(683) — S. 47 ( = s. 244 , Civ. Pro. Code. 1882) 
—Proceedings in exeoution of mortgage decree 

1 arty— Regular suit— Inter venor . — An inter- 
vanor, who withdraws his defence but continues 
as a party^ on the record, comes under s. 244, 
Civ. Pro. Code. Proceedings in execution of a 
mortgage-decree, taken not against the plaintiff, 
the legal representative of the mortgagee, but 
against a person alleging that ho was the legal 
representative although he was not, are ineffec- 
tual against the plaintiff, the true legal repre- 
sentative. A regular suit is not maintainable 
for reoovery of possession of property, sold in 
exeoution of a mortgage-decree made in the 
presence of the plaintiff who, being represented 
m the mortgage-suit by the Court of Wards 
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<ji y. Pro. Code. (Acts V of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

h*d first denied tbs right of the mortgagor to 
mortgage, and afterwards withdrawn his 
defence. RAM CHANDRA MUKER.TEE v. 
RAN JIT Singh. 27 C. 242 = 4 C.W.N. 403. [R. 
30 C. 142, 8 C.W.N. 843 : D . , 32 C. 265.] 

(684) — S- 17 ( — s. 24 1* Civ Pro. Code, 1892) 

—Moitgace-decree, (xicution of, against the 
v ur cesser of the judgment-debtor Fresh suit, if 
necessary, vdicn successor claim by survivorship 
under l Ii 9 Mitakshara law. — A mortgagee is 
entitled to execute his mortgage-decree against 
a successor of the judement-debtor, even when 
ho holds the property by survivorship under the 
Mitakshara law, without bringing a suit for a 
declaration that the property in hi' hands is 
liable to be sold in execution of- the mortgage- 
decree. It is open to the successors ro take the 
very defences in execution-pioceedings which 
ho might take in a fresh suit. CHANDRA 
PrOSAD v. 8 II AM KOERI, 3 C L.J. 131=33 C. 
876. [R. , 34 C. 642, F.B. = 11 C.W N, 593 = 5 

C.L.J. 491=2 M.L.T. 2C7, 30 M. 26=16 M.L. 
J. 546, 32 M. 429 = 19 M.L J. 401. J 

(685 / — S. 17 ( = s. 244, Civ. Pio. Code, 1S82) 
—Foreclosure of.—S made a gift of immoveable 
property to bis two sons (the plaintiffs) then 
minors by a deed of gift dated 22nd January, 
1883. The said deed of gift was duly registered. 
Some years after this, 8 mortgaged the proporty 
to the defendant. The latter sued on his mort- 
gage and obtained an cx-parte decroe for sale 
against tbo plaintiffs and their mother as heirs 
of B. The plaintiff filed the present suit to 
have it declared that the mortgages wore void 
and that the plaintiffs were entitled to the 
property under the said deed of gift: — Held, 
that the order for sale under s. 89 ot the 
Transfer of Property Act has nothing to do with 
the Civ. Pro. Code, and the proceedings 
under s. 89 of the Act were not the proceedings 
in execution of a deoree, but in continuation of 
the original suit. MAHOMED v. COOVER- 
BAI, 6 Bom. LR. 1043. 

(686) — S. 47 ( = s. 241, ('iv. Pro Code , 1882) 
— Application for redemption or foreclosure of 
decree nisi — Transfer of Propity Act {IV of 
18%2) s. 92 , — An application for redemption of 
foreclosure under a decroe nisi is not an 
application in execution under tbo Civ. I'ro. 
Code but must to made iu Court under the 
Transfer of Properly Act, 1882; and until a 
decroe nisi in made absolute thero is no decree 
capable of execution. SIR JEHANG1R C 

Jehangir v. the Hope Mills Ld., 10 Bom. 
L R. 1057 = 33 B. 273. 

(687) — S. 47 is. 244, Civ. Fro Code , J882) 
— Consent-decree— Execution proceedings — 
Separate suit. — A consent-deoree declared the 
defendant tho absolute owner of properties in 
dispute, but granted a concession to tho plain- 
tiff that if he oould purchase the property from 
the defendant at a certain rate by a certain 
specified date ho should be at liberty to do so, 
but that if he failed to do so by that date tho 


Civ. Pro. Code, (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

defendant was to remain an absolute owner. 
The plaintiff failed to do his part and later on 
filed a suit to have determined and declared hia 
rights under the deoree : Held. (1) that the 
suit coulc not be treated as a suit for redemp- 
tion, since from the date of the oonsent-decree 
the relation of mortgagor and mortgagee no 
longer subsisted between the parties ; (2) that 
the question between the parties was one 
covered by s. 244 of tbe Civ. Pro. Code, 
and should therefore be decided in execution- 
proceedings undor the consent-deoree, and not 
by a separate suit ; and (3 » that it was not 
oorn|.GtGnt to the Court to entertain the suit 
and troat it as an application for execution. 
NOWROJEE v. BAPUJI, 3 Bom. L R. 1036. 

(688) — S. 47 ( = Civ. Pro . Code. 1882. s. 244) 
— Execution— Attachment — Illegal cels commit- 
ted— Jewels attached not mentioned in attach- 
iiu nt list. — In execution of a decree, certain 
moveable properties were attached. Some 
jewels were taken away by tho decree-holder 
without being credited to tbo decree. Tbe judg- 
ment-debtor put iu a petition asking that the 
value of tho jewels might be credited in pay- 
ment of tho deoree. Held that the quostion 
raisd related to tbe execution of the decree 
and as suoh came within s. 244 of Civ. Pro. 
Code, and no separate suit lay for the same. 

Krisiinamurthi Iyer v. Narayanasamy 

Iyer. 14 M.L J. 293. 

(GS9) — S 17 ( = old s. 24 ti— Objection to 
att achment of ; reperty on the ground of its being 
trust propfrly — Objection /<> be considered tinder 
sectioti. — On tbe attachment of certain immo- 
veable property as that of the judgment-debtors, 
tbo latter objected that the property, having 
bton gifted away to a temple, belonged to it 
and that they wero in possession therefore as 
trustees. Held that no separate suit lay to 
determine the question, but that it was to be 
considered in execution proceedings under 

244 Civ. Pro. Code. 188*2. SRI N.'RAIN v. 
Daulat Ram, 9 PR 1882. [R.. 5 P-R. 

1907.] 

(690) — S. 47 ( = s 244, Civ. Pro . Code, 1882) 
— Attachment, removal of — Application — Suit 
to remove the attachment. — In a suit brought by 
t he respondents against the appellants as the 
heirs ol V. tho Court passed a decree against 
the estate of the deceased V. The daeree-holdera 
in execution attaohed five fields as belonging to 
the deceased and as being in the possession of 
tho appellants. The latter applied icr the 
removal of tho attachment with the result that 
the Court removed it as to two but rejected 
their application as to the other fields. The 
appellauts then brought a regular suit to remove 
the attachment. U eld, that the question can 
only be decided by a proceeding under s. 244 
of the Civ. Pro, Code and not bv a separata 
suit, as the appellants were parties to the 
previous suit. BHIMRAO v. AlYAPPA, 6 

Bora. L.R. 697. 
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Civ. Pro. Code, (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(691) — S. 47 ( = C'iv. Pro. Code , 1882. s 244 ) — 
Irregular attachment and sale— Remedy in exe- 
cution — Suit to set aside sale not maintainable . 
— Where a mortgage-deed was attached and 
sold as moveable property in execution of a 
decree, the question was one arising between 
tho parties to the suit in whioh the decree was 
passed and relating to the execution of the 
decree wil bin the meauing of s. 244 and a suit 
to set aside the s ilo was not maintainable. }It. 
JANK1 V. SARANGDHAR, 7 O.P L.R. 14. 

(692) — S. 47 I — Civ. Pro. Code , 1882, s. 244 (c) 

— Claim to attached property — Execution pro- 
ceedings— Order— Separate suit— Execution of 
decree.— A decree having been passed against 
the plaintiff, certain property in his possession 
was attached ; whereupon he claimed that the 
property, being service vatan. was not liable to 
attachment or sale, and that the attachment 
should therefore be removed. This claim was 
rejected. The plaintiff thereupon sued lor a 
declaration that the property was not liable to 
attachment and sale. Held that the suit was 
barred uuders. 244, Civ. Pro. Code. The Court 
which originally rejected the claim made in the 
execution-procc dings had jurisdiction to inves- 
tigate the claim under the words of a ^44 it*;, 
Civ. Pro. Code. TRIMBAK RAMRAO DESH- 
PANDE v. GOVINDA, 19 B. 328. [R., 3 Q.C. 

405 ; D., 22 B. 475.] 

(693 S. 47 ( = .s. 244 of old Code)— Objection 
that attached properly was sole property of one 
of the judgment debtors. — H, sued tbe sons and 
widow of S. and obtained a decree against the 
property of b. In execution-proceedings, geertain 
houses were attached. Ooe of the judgment- 
debtors claimed one of the houses as his sole 
property and his claim was allowed. H sued 
to have the order set aside. Held that the 
remedy against the order complained of was by 
way of appeal and that no fresh suit could be 
brought regarding tbe same The claim way a 
question that could be determined in execution- 
proceedings Kashi Ram v. Harnam Das, 
47 P R. 1887. (88 P.R. 1886, 12 P.R. 1887, 
R.\ 11 B.L R. 149, F.) [Cited S7 P.R. 1887, 
58 P.R. 1S83.] 

(694) — S. 47 ( = Ci v. Pro. Code> 1882, s. 244) 

— L iability of attached property to sale in execu- 
tion. — The question whether property is liable 
to sale in execution must be determined under 
s. 244 of the Code. MUNGESHUR xCUAR v. 
JAMOONA PRASHAD, 16 C. 603. (11 B.L.R. 

149=18 W.R. 185, F.) [R , 12 A. 313 = 10 A. 
W.R. 137, F.B , 32 M. 429= 19 M.L.J. 401.] 

(695) — S'. 4 7 (Civ. Pro. Code, 1S82, s. 244) 
— Exteution of decree — Attachment of improv- 
meats effected in respect of land— Determination 
of question of ownership of improvements . — In 
execution of a decree, improvements eSeoted in 
respeot of certain land were attached. The judg- 
ment-debtor having died, his legal represen- 
tatives were brought on reoord. The legal 
representatives of tbe deceased judgment-debtor 



Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

contended that the improvements belonged to 
them in their own right and were not tbe pro- 
perty of the deceased. Toe point for determin- 
ation was whether the question of ownership 
of the improvements could be gone into »□ exe- 
cution proceedings. Held, that with reference 
to s. 234 of the Code, this question could be 
and ought to have been decided only under 
s. 244 (c i and not by separate suit. VENG~ PAY- 
YAN v. Karimpanakal PARVATI, 26 M. 501. 

^ (696)— S. 4 / (= Civ. P) o. Code, 1882 . s ’ 
Execution of dtcree— Separate suit for value of 
crops cut while under attachment- jurisdiction. 

In a previous suit for arrears of rent, the 
defendant had obtained two decrees against the 
plaintiff and had got tbe latter’s crops attached 
in execution. Subsequently the plaintiff 
brought a suit for the value of the crops against 
die cefendunt on the allegation that tbe latter 
h.d forcibly carried away the produce of certain 
Helds while under attachment and appropriated 
the same himself. Help that the question 
was one that could properly be said to relate to 
the execution of decree within the meaning of 
s. 244 of the Civ. Pro. Code, aud that, there- 
! ° rf ; * se Parate suit was Dot maintainable. 
Held, further, that if the Court had jurisdiction 
to decide the original suit and to execute the 
decree, it would not be deprived of its jurisdic- 
tion by tbe mere fact that under s. 244 of the 
Code, in deciding a question between the par- 
ses it could have to award to oue party or 
another something beyond the limits of itsordi- 

Srv^r, PeCU T? ,ary J arisd,cti on. lNDARDA WAN 
bINGH v. KAMAKYA SlNGH, 2 O.C. 3i3. 




• / » \ - » *rru. l iae, loazi 

mad f h \‘l lself hablefor decree amount 

d anot ,e) suit—Lxe.uf ion a gainst surety— Suit 
by surety for his non-liability unsustainable— 
Proceedings in execution - The present plaintiff 
stood surety in another suit, wherein the pro- 
perty of a defenda ,t was attached before iude- 
ment and he made himself liable for any sum 
that might be decreed. A decree was passed 
and an order for its execution wa 3 made 
against the surety, the present plaintiff. No 
appeal was preferred against the order. Before 
the actual execution agaiast the present plain- 
tifi, be sued the decree-holders in the previous 
suit for a declaration that they were not 

!? fc / lt 7 t0 e l ;:ecut9 a Portion of their deoree. 
Held, that the suit would not lie by reason of 

119, 8 W.R. 24 15 W R 

B - 7 \ 13 M. 1, R.) Tbe surefy 
should be treated as a party to the suit and the 

S ^ 0uId be dealt only in execution. 

LI *l G £ ? E T DDY v - Hussain Reddy, 28 M. 117 

= 14 M L.J. 430. 


(6s8; 5 47, ( -s . 244, Civ. Pro . Code , 1882; 
Surety, proceedings against — Recovery of 
money from a surety of the judgment-debtor— 
pplication in execution — Separate suit . — 8 
brought a suit to recover arrears of mainte- 
nance and for a declaration that her mainte- 
naoce be made a charge on the family property 
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Civ Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

in the hands of her husband's brother’s sons. 
She succeeded. In the meanwhile one of the 
sons of her busnaud’e brother sold some of the 
properly to plaintiff who brought a suit to re- 
cover possersion of the same ; and as S sought to 
execute her maintenance decree against the 
property purchased by plaintiff rhe was added a 
co-defendant. During pendency of plaintiff's , 
suit in appeal he applied for an injunction to 
stay the execution of S’s decree. The appellate 1 
Court ordered plaintiff to pay the decretal ! 
amount to <S. on the latter furnishing a security 
and on condition that if the suit be decided 
against her she should refund the same to the 
plaintiff. The suit was decided against her ; 
whereupon plaintiff applied for a refund of the 
said amount. Held, that the proper remedy to 
recover the amount was by an application in 
execution of tbo decree of the appellate Court 
and not by an imiependcot suit. ANANT v. 
NARAYAN, 3 Bom. L R. 549. 

(699) — S 17 ( = s. 211. Civ. Pro. Code, 1882) 
— Execution of (tten c— Surety, proceedings 
against— A) peat against pre-emption <t(crce — 
Surety for payment of mesne profits.— On an 
appeal against a pre-emption decree lor posses- 
sion of land passed by the District Judge, the 
appellant, vendee, judgment-debtor, applied to 
the Chief Court, for stay of execution of tho 
decree parsed by the lower Court. It was 
ordered that the execution might tako place on 
appoilaiii giving security to the satisfaction 
of tho District Judge for payment to the 
plaintiffs, pro-emptors, of the mesne profits 
of the laud pending tho appoa) and the costs 
awarded against him. After dismissal of the 
vendee’s appeal, tho plaintiffs, pre-emptors, 
sought to recover mesne profits from the surety, 
wjao objected that he could not bo proceeded 
against, in execution and tho plaintiff, should 
filo a separate suit for tho purpose. Held, that, 
the objection was not valid. 8. Fa<>IR Aid 
SHAH v. JASSUE RAM, 113 P.L.R. 1909 = 147 
P.W.R. 1909. <109 P.R. 1906, FT. - 1 P.L R. 
1907, F.) 

(7001 — S. 17 ( = .<»•. 214, Civ. Pro. Code , 1892) 
— Applied' ion by judgment-debtor to set aside 
execution sale — Fraud. — An application by a 
judgment-debtor to have an execu 1 ion-sale set, 
aside, when in circumstances are alleged which, 
if found in bis favour, would constitute fraud 
on the part, of the decree-holder or the auction- 
purchaser, comes within tho purview of s. 214, 
Civ. Pro. Cede. ROJONI KANT Bac.CHI v. 
•HOSSMN UDDIN AHMED, 4 C.W.N. 538. (19 

C. 683. 24 C 707, 2 C.W.N. 691, ii.) [Ex r l., 
28 C. 4 = 5 C.W.N. 124.] 

(701) — S- 4 7 = (.s'. 211. Civ. Pro. Code, 3882) 
— Power of Court to correct its own mistake- 
inherent power— Amendment of sale certificate 
— Sale- certificate including a property not sold. 
— A Court committing a blunder has power to 
rectify it of its own motion. Where two 
properties were advertised for sale and one 


Civ. Pro. Code (Acts Y of 1908, XIV of 1682, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

property was sold but the sale-oortificata 
included both the properties and the purohaser 
got possession of both. Hel l that tbo Court 
had inherent power to rectify the mistake by 
amending ibe sale-certificate and to direct that 
ihe delivery of possession of the second property 
be cancelled ; that, the matter would also come 
under s. 244, Civ. Pro. Code, the question being 
one between the decree holder and the judg- 
mout-debtor and relating to the satisfaction or 
discharge of the decree. GOBINDA CHANDRA 
CHANDA V. ABHOY CHARAN BaGCHI, 12 C.W. 

N. 1027. 

(702) — S. 17 (=s. 211. Civ ■ Pro. Code » 
1882)— Ex c . cut i on- sale — Fraud , suit to set aside 
sale on ground of . — A suit was brought to set 
aside a sale in execution of a oecree, on tho 
plea that, owing to tho fraud of tho judgment- 
creditor, the proclamation of the sale had not 
been duly made. It was said that tho sile 
was not an ordinary sale of attached property 

1 in execution of deoree, that it purported to be 
i a sale in execution of a mortgagee-decree, which 
directed tho sale of the mortgaged property in 
accordance with the provisions of ss. 89 and 89 
of the Transfer of Property Act, but that there 
was no such decree in existence, as only a deoree 
nisi had boon made, and not a decree absolute 
directing the sale. It was fnrtuor argued that, 
until a decree absolute was roido for the sale, 
tho right to redeem existed and that the suit, 
might bo regarded as a suit- to redeem: held, 
that tho suit was not maintainable. SIVA 

Pershad Maity v. Nando Lall Kar Maha- 
PATBA, 18 C. 139. (17 c. 769, F.) [R. % 7 C. 

P.L.R. 10. 25 M. 24 4. F.B. & 300, 164 P.L. 
R 1908 = 93 P.R. 1903 ; D., 15 M. 3S9 ; Doubted. 
164 P.L.R. 1909.] 

(703) — S. 17 ( = Ciu. Pro. C d«, 1SS2. s. 211) 

— Application to set as id- sale - Auction - 
purchaser's fraud -Remap by regular suit — 
No bar to apply under s. 211 , ('it'. Pro. Code, 
contest between yanios — Appeal. — Where a 
judgment-debtor applies to'havo an execution- 
sale sot aside alleging fraud on ihe part of the 
auction-purchaser who happens to bo agent, and 
such application is opposed by the decree holder, 
tho question to bo determined must be investi- 
gated undor s. 244, Civ. Pro. Code, although 
no lraud may be alleged as against, the decree- 
holder himself. fiv.,6C.L.J. ill.] Tho faofe 
that tho judgement debtor may bo entitled to 
equitable relief against the auotiou purchaser 
by a regular suit for re conveyance of the 
property acquired by fraud, does uot oust the 
jurisdiction of the Court to set aside the sale on 
the grouud of fraud under s. 244, Civ. Pro. Code. 
In determining whether an application to set 
aside a sale comes within tho scope of s. 244, 
Civ. Pro. Code, or not, the point to bo consider- 
ed is, whether there is a contraot regarding the 
validity of tho sale between the parties to tho 
suit. ADHAR MANI DASSI v. MONMOTHA 
Nath BOSE, 6 C.W.N. 279. (19 0, 683, 3 0, 

W.N. 403, 18 M. 436, 2 O.W.N. 691, R.)'. 
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X of 1877, XXIII of 1861 and VIII of 
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(704) — S. 47 (=s. 244 , Civ. Pro. Code , 1882) 
— Suit to set aside saie on the ground of fraud , 
maintainability of — Third party , auction- 
purchaser. — S. 244. Civ* Pro. Code, operates as 
a bar to a suit to set aside ao execution-sale on 
the ground of fraud, notwithstanding that one 
of the parties to it is the auction-purchaser, 
who was not a party to the original suit. (19 
C. 683, F.; 17 C. 769, Cons.) But where the 
plaintiS impugns, DOi only the sale, but also 
the decree itself on the ground of fraud, then 
the suit raises a question which does not relate 
to the exeoution, disoharge, or satisfaction of 
the deoree, and therefore s. 244 is no bar to 
such a suit. MOT I IjAL CHAKERBUTTY v. 

Russick Chandra Bairagi, 26 C 326, Note 
= 3 C W.N. 395. [F., 2 O.C. 324, 59 P.R. 

1903= 129 P.L.R. 1903 ; £., 27 C. 197, 24 A. 
239 = 22 A W.N. 49, 7 O.C 199. 26 A. 447 = A. 
W.N. 1904, 61 = l A.L.J. 65, 27 A. 702 = 2 A L. 
J. 469 = A. W.N. J905, 162, 5 C.L.J. 328.] 

(7051 — S. 47 ( = s. 244, Civ. Pro. Code, 1882) 
— Suit lor cancellation of sale held in execution 
on ground of fraud— Maintainability . — A suit 
by the judgmeut-debtors against the decree- 
holders and the auction-purchasers for the oau- 
collation of a sale held in execution on the 
ground that the sale bad been brought about 
by fraud, the decree having been, in effeot, 
previously satisfied, was held not maintainable 
beoause their proper remedy was by way of 
application under s. 244, Civ. Pro. Code. 

Mathura Das v. Lachman Ram, 24. A. 
239 = A. W.N. 1902, 49. (19 I. A. 166,22 A. 86, 

22 A. 108, 26 C. 324. 26 C. 326, R.) [F., 

A. W.N. 1907, 65 = 4 A.L.J. 142 ; R., 59 P.R. 
1903 = 129 P.L.R. 1903, 26 A. 101. 26 A. 447 = 
A. W.N. 1904, 61 ; D., 7 O.C. 199.] 

(706) — S. 47 ( = s . 244, Civ. Pro. Code, 1882) 
— Can'eltation of license under s 27 of Maaras 
Act IV of lbSV —Decree in favour of licensee in 
default of payment of proper compensation — 
Amount of compensation determinable in exe- 
cution proceedings —Suit, against the Secretary 
of State, for cancellation of his order resuming 
certain silt pans and for possession of those 
pans. Plaintiff obr uned a decree entitling him 
to recover possession, if the defendant failed to 
pay the value of the proprietary right in the 
laud. Held, the Court executing such deoree 
is competent to determine the proper value of 
such proprietary right aud no separate suit need 
bo brought for the purpose. THE COLLECTOR 
OF CHINGLEPUT FOR THE SECRETARY OF 
STATE FOR INDIA V. SUBRAYA MUDALIAR, 

29 M. 181. 

(707) — S. 47 ( = s. 244 , Civ. Pro. Code, 1882) 

Purchase by deci ee- holder btnami at a price 

less than that at which the dtcree-hAJer was 
permitted to bid— Fraud — AppUcition to set 
aside execution sale — Art. 17&, sch. II, Limi.a- 

tion Act 1877.— The purohase of property at au 
execution sale, by the decree-holder in the 
name of another person, at a pnoe less than 

C. 11-71 


Ciy. Pro. Code (Acta V of 1908, XIV of 1882; 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

that at wbioh the deoree-holder bad obtained- 
permission to bid for the said property, con- 
stitutes fraud wbioh would vitiate the sale. 
(10 C. 757, R.) [D. t 32 M. 242 = 5 M.L.T. 
248.] An application for setting aside an exe- 
oution sale on the ground of fraud on the part 
of the deoree-holder, who purchased the property 
benami in the name of a third person, is 
governed by art. 178, eoh. II of the Limit- 
ation Aot. 8RIMATI SARAT KUMARI DEBI V. 

NimaiCharan DEY Sircar, 5 C.W N. 263. 

(708j — S. 47 ( = Civ . Pro. Cede, 1882, s. 244) 
-Transferee of judgment debtor— Suit brought 
by decree-holder to question alienation by judg • 
ment- debtor. —Held that s. 11, Act XXIII of 
1861, does not apply to suits brought by a 
decree-holder to question an alienation made 
by the judgment-debtor, ioasmuoh as the trans- 
feree was not a party to the former suit, and 
only questions between the parties to the suit 
must of neoessity be determined in the execu- 
tion department. SURUBSOOKH v. USGUB 
ALLY Khan, 2 Agra 380. 

(709)— S. 47 ( = s. 244 1 Civ. Pro. Code, 1882) 
Objection by judgment- deb tor — Separate suit . 
b. 244, Civ. Pro. Code, ought to be liberally 
construed in order to avoid multiplicity of suit, 
Where a judgment-debtor does not challenge 
the validity of a decree, but oontends that in 
execution thereof certain property should not 
be attached and sold, in consequence of circum- 
stances arising subsequent to the deoree, suoh 
contention ought to be dealt with under s. 244 
and not by a separate suit. RAJBANSI ROY v. 
Mahabir Roy, 9 C.L.J, 358 = 4 Ind. Cab. 121. 
(19 A. 480, 25 0. 163, 8 C.W.N. 102, D. ; 31 C. 
767, Rel. on,) 

1710) — S. 47 ( = s. 244, Civ. Pro. Code , 1882) 
Execution of decree — Objection by judgment- 
dcAor to execution — Matters falling within the 
scope of station — Remedy by separate suit . — In 
an exeoution proceeding, the judgment-debtor 
contended that he was entitled to deduct a 
larger sum than was allowed by the deoree- 
holder on account of the transfer of certain pro- 
perties by him to the decree-holder, and that 
the interest was erroneously claimed at a higher 
figure than what was due. There was also the 
question raised as to the date upon which 
credit ought to be allowed for the consideration 
money for the transfer. Held, that these 
questions were covered by s. 244 of the Civ. Pro. 
Lode, 1982, and the Court should not decline 
to investigate into them on the ground that the 
remedy of tho judgment-debtor was by way of 
a regular suit. SURENDRA NaTH DUTT V. 

Kumar Manmotha Nath Mitter, 9 Ind, 

Gas. 382. 

(711)— S. 47 (= Civ. Pro. Code. 1882, s. 244) 
Money paid out of Court — Separate suit for 
refund of . — Held that, a separate suit for refund 
of the money paid out of the Court in satisfac- 
tion of a deoree is inadmissible under the 
provisions of s. 206, Aot VIII of 1859 aDd s. 11, 
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Civ. Pro. Code. (Acts Y of 1908, XIV of 1832, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 


Civ. Pro. Code (Acta Y of 1908, XIV of 1682. 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued , 


Aot XXIII of 1861. The question should have 
been raised and decided in the Miscellaneous 
Department when execution was sued out, 
which not having been done, the suit was 
barred by the aforesaid section. TAJ v. GUNGA 
Pershad, 2 Agra 45. 

(712) — S : 47 ( = s. 244 , Civ. Pro. Code. 1882) 
—Prior suit bp father as trustee held barred bp 
s 244 — Subsequent suit by sons to cover same 
property — Decision in prior suit — Whether 
concludes latter suit. — Where a prior suit 
brought by the father as trustee to recover 
oertain property was dipmissed as having been 
barred by 8. 244, Civ. Pro. Code, 1882. Held, 
that a subsequent suit brought by the sons in 
the same capacity after the father’s death was 
concluded by the deoision in the prior suit, 
RAMAPAYYA v. AlTH A MELANTA, 8 M.L T. 

221 = 7 Ind. Cat. 184. 

(713) — S. 47 ( = s. 244. Civ. Pro. Code. 1882) 
— Decree for sale against Hindu father — Suit 
bp son — Injunction taken out to stay sale of 
3$ biswas— Sale carried out and confirmed — 
Suit by mortgagor to set aside net maintainable. 
— Two persons mortgaged their property (4 bis- 
was) to appellants, who obtained a decreo for 
sale. The sons of the mortgagors brought a 
suit for exemption of their shares. They obtain- 
ed an injunction for staying the sale with the 
exception of lj biswas. But 1$ biswas were 
sold and sale confirmed. Tho claim of one of 
the sons was decreed and one biswa was ex- 
empted from sale. The mortgagors brought this 
suit to set aside tho sale of ;} biswa hold during 
the pendency of their sons’ suits. Ucld, that 
the 6ale having been held under an order 
absolute, which was in full foroe, the fact that 
the sale was held during the pendency of a 
temporary injunction did not render the 9 alo 
ab initio void. Held, further, that ibo remedy, 
if any, of the mortgagors judgment debtors', 
was by an application and not by a suit. 

Himmat Singh v. Haudyal Singh, 2 A L J 

694. * | 

(714) — S. 47 ( = $ 214, Civ. Pro. Code, 1882) ! 

Decree - Execution— Decree against sons as 

legal representatives of their father -Sons' pious 
duty to pay father's debt under Hindu law— The 
question whether the property aft rebe l and sold 
tn execution of the decree is self acquired or 1 
ancestral in the hands of sons ca a be gone into 
m execution proceedings— A uc :u n purchaser f s 
presence does not alter the character of proceed- 
ings. B sued V on a money claim. Whilst 
the suit was proceeding, V died, and his sons 
were placed on the reoord as his legal represent- 
atives. Tho suit was dooreed in B’s favour. In 
execution of this dcoreo tho property in dispute 
wa3 sold to N at a Court sale. N then sold tho 
proporty to B. The plaintiffs, iho assignees of 
V’s sons brought this suit against B to recover 
possession of the property on tho ground that 
it was tho self-acquisition of their assignors ' 
The defence was that tho decree in tho provious 1 
suit and the purchase consequent upon it bound I 


V’s sons and thats. 244 of the Civ. Pro. Code, 
1882, was a bar. It was oontended that s. 244' 
did not apply, because V’s sons were parties to 
the deoree in their representative, and not in 
their own personal oapaoity, and as suoh were 
not bound to plead that the property was theirs* 
and that the question arising in the suit was 
not one between parties to the deoree, be- 
cause the auction-purchaser was not a party 
thereto. Held, (1) that the decree in the 
previous suit having beeu against the plain- 
tiff’s assignor? as y q c 0 n. it was a deoree 
against thorn in respect ol u. uout. of their father, 
which it was their pious duty to pay ; and that, 
when the assignors were brought on the reoord 
as their father’s representatives, they were in 
their own as much as in their representative 
capacity (20 B. 385, Appl.) that the mere faot 
that the auction-purohaser was not a party to 
the previous deoree, did not prevent the applica- 
bility of a. 244 ; (19 C. 683, F.) that the ques- 
tion whether the property was ancestral or self- 
acquired, liable or not, iu the hands of the sons 
to satisfy their father’s debt under Hindu Law, 
was one relating to tho execution of the deoree 
aud could not bo raised in a separate suit. 

Kashinath Moreshwar Vaidya v. BAJI 
Panduuang Vaidya, li Bora. L.R. 699 = 8 
Ind. Cas. 763. 

(7 15) S. 47 t = s. 214, Civ. Pro. Code , 1882)— 
Ex parto decree against Hindu father and son 
personally on pro-note executed by father alone — 
Execution agamst son, personalty— Competency 
of son to impeach decree as nullity. — A deoree 
having been obtained ex parte against a Hindu 
father and his son on a pro-note, exeouted by 
the former, and alleged to be for the expenses of 
the marriage of the latter, neither of the two 
having raised any contention, an application 
for execution was put in, praying for arrest of 
the son, the father being since dead. The 
judgment-debtor contended that the deoree, so 
far as it made him Ison) personally liable, was 
a nullity, and that he was not, therefore, liable 
to arrest. Held, that, though, when a decree 
is passed without any jurisdiction whatever, it 
is open to a judgment-debtor, in proceedings 
for execution, to impeaoh the decreo A 3 a nullity 
notwithstanding the fact that ho took no steps 
to got it sot aside in appeal or otherwise, this 
was noL a case of that kind, for it would not 
have boen incompetent to tho Court to pass a 
decreo personally agamst tho son, if there 
should bo evidence to warrant such a decree, 
Nor would the fact, that a decree was passed in 
tho absence of such evidence, make it one passed 
without jurisdiction. In a case of suoh a 
character, a party to the suit will bo precluded, 
in execution, from imocaohing the deoree, 
which was passed without opposition and whioh 
had not boon set aside (21 B. 0 ( 35 , 27 M, 118, 

* * ^ ^* D.) The High Court set aside the 

order of the lower Courts refusing execution 
and ordored the re placement of the petition on 

file. RUNGASAWMY NA1KEN V. THIRUPATI 
NAIKEN, 28 M. 26. 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1832/ 
X of 1877. XXIII of 1861 and VIII of 

1859) — continued. 


(716) — S- 47 ( — s. 244 of old Code) — Objection 

that property is ancestral — Son liable to father's 
debt.— Where the representative of a deceased 
judgment-debtor objects to the attachment and 
sale of property on the ground of its being an- 
cestral, the question is one under s. 244 -c). 
Under the Hindu law, a son has no right to 
prevent the sale of ancestral property in satis- 
faction of a decree against his father, uuless he 
can prove that the debt was for an immoral 
purpose. RAM CHAND v. GHOLU SHAH, 87 P. 
R. 1887. (47 P.R. 1887, R.\ 23 C. 21, F.) 

(717) — S’ 47 ( = s 244,Civ. Fro. Code. 1882)— 
Evidence Act Io/'1872,)s. It — Suit and proceed 
ing — Compromise — Fraud- Subse</uent proceed- 
ing — Right to show that previous proceeding and 
compromise were in fraud of applicant's right — 
An application for setting aside a sale purported 
to have been signed by the appellant and her 
brothers. In that application, a compromise 
petition purporting to have been signed by all 
of them was presented. Subsequently the 
appellant presented this application (or setting 
aside the sale. Held , that she is entitled in 
this application to 6how that she had no part in 
the former proceeding, that tho compromise 
was obtained behind her back and in fraud of 
her rights, and that it was not binding upon 
her, without having the compromise set aside 
either on review or in a regular suit. 8REE- 
MATY ASA BAN BaNU v. ANANDRA CHANDRA 

DUTT, 3 Ind. Cas. 116 = 14 C.W.R.823 (27 
C. 11 = 3 C.W.N. 660, R.) 

(718) — S. 17 ( = s. 244 , Civ.'Pro. Code, 1882) — 
Evidence admissible under — No restriction to 
documents on record — Acknowledgment of 
liablity. — S. 10, Limitation Act.— The evidence 
admissible under s. 244 (c) need not be oonfiued 
to documents already on record. An execution 
application is an application regarding a right 
within the meaning of e. 19, Limitation Act. 

A deed acknowledging receipt of certain houses ; 
in part of the money of a decree was held to 
oontaic an acknowledgment of liability as to the j 
decree-holder’s right within the moaning of , 
a. 19, Limitation Act. (3 A. 247. F .) BHaGAT j 
RAM v. CHINT RAM, 28 P.R. 1885. [27\, 5 

N.L.R. 8]. 

( 719 ) — $■ 17 ( = s. 244, Civ. Pro. Code, 1882) 
— Contempt , motion for— Execution of decree.— 
Where there is a genuine dispute between the 
parties about the right way of executing a 
decree, it should be formally dealt with under 
s. 244 of the Civ. Pro. Code, 1882, and not 
brought indirectly and incidentally before a 
Judge on a motion for contempt. JAMSETJI v. 
SORABJEE, 9 Bora L R, 1361. 

(720) — S. 47 ( = s. 244, Civ. Pro. Code, 1882) 

proceed ings in exercise of inherent powers to 

punish for contempt— Order passed in such 
proceedings — Proceedings by the Court, in the 
exeroise of its inherent power, to punish for 
contempt, do not come under this section, nor 
does an order passed therein oome within the 


definition of ‘ decree. ’ in s. 2. GODU RAM v. 
Suraj Mal, 2 A L.J. 16 = A. W.N. 1903, 9 = 27 
A. 378. 

(721) — S. 41 ( = Civ . Pro Cods. 1882, s. 244) 
—Non-payment of rent by tenant— Compromise 
decree providing for forfeiture— Power of execut- 
ing Court to relieve against forfeiture .- A razi 
decree contained a stipulation that on failure 
by tho defendant to pay the rent within the 
time fixed for each year, the lease was to be 
forfeited. The defendant not having tendered 
the rent for a particular year, the decree-holder 
applied for possession of the lands according to 
the terms of the decree. The defendant contend- 
ed that the forfeiture clause in the decree was 
a penal provision and relief ought Dot to be 
granted against it. Held that as there was 
iiothmg more on tho part of the Court; than a 
mere adoption of the contract between the 
parties, the Court must be taken to have adopt- 
ed the contract with all its incidents. It was 
competent to the Court to relieve against the 
forfeiture, provided there was nothing in the 
circumstances of the case to disentitle the 
tenant to be relieved against the consequences 
of bis default. NAGAPPA v. VENKAT Rao 24 
M. 263. (10 B. 435, Diss.; 10 I. A. 162 , io’ C. 
? l2 ; r 1 R > [I* 1 .. 31 B. 15=18 Bom.L.R. 813 = 

^\ I r L r T T 37 p. f-B.; R ., 26 M, 31. 31 II. 474 = 
18 M.L. J. 469. J 

(722) — S. 47 ( = s. 244 (c). Civ. Pro. Code, 1882) 

Application for execution of a decree— Another 

suit for mesne profits between the same parties 
via mgs on issues in a suit lor mesne profits 
could be acted upon on the same issues in the exe- 
cution proceedings of another suit.— The appli- 
cant applied for the execution of a deoree for 
possession of a piece of land, in the capaoitv 
of heir cf the deoree-holder. under a will made 
iu his favour by the decree-holder. Ponding 
this application, ho brought a suit against the 
same judgment-debtors (opponents) for the 
recovery of mesne profits of the same land. In 
this suit, the question as to the validity of the 
will was gone into and decided in favour of the 
applicant. The Court, thereupon, granted the 
application for execution, taking into considera- 
tion the judgment as to the validity of the will 
in the suit for mesne profits and without taking 
any further evidence on the point in the execu- 
tion proceedings. Held , that the Court wag 

] nf<' a * 01 ° g S0 ' UDder s - 244 > cl. (c) of the 
Code of Civil Procedure. BHAWANISHANKAR 

v^Nabanshankar, 1 Bom.L.R 36 = 23 B 

5J6. 


(723)— S. 47 — Limitation Act (IX of 1908) 
ari - 13 %-r T ransfer of Property Act (IV of IS82)\ 
s. 90— Purchase by decree-holder— Suit to re- 
cover possession by decree-holders representatives. 
— At a sale iu execution of redemption deoree 
the deoree-holder (mortgagee) himself purchased 
the property in 1899. The sale was confirmed 
in 1900. In 1909, the representative of the 
decree-holder (auotion-purohaser) brought a 
suit to recover possession of the property so 
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purchased, The defendants (representatives of 
the judgment-debtors, mortgagors) contended 
that, as the question involved in the suit related 
to the execution of the decree, the suit was not 
maintainable under a. 47 of the Civ, Pro. 
Code. 1908, and that the plaintiff's remedy lay 
under 0. XXI, r. 5. The first Court decreed 
the claim. On appeal : Held, reversmg the 
decree, that the 9uit was barred by a. 47 of 
the Civ. Pro. Code, 1908. A decree-holder, by 
beooming a purchaser at a Court-sale held in 
execution of his deoree, does not cease to be a 
party to the suit within the meaning of s. 47 of 
the Civ. Pro. Code, (27 C. 34, 31 C. 737, 
25 M. 529, F. ‘, 31 A. 82, Diss) Proceedings 
for delivery of possession of property purchased 
by the decree-holder are proceedings in execu- 
tion of the decree and fall within the scope of 
b« 47 of the Civ. Pro, Code, (27 C. 34, 31 C. 
742, 26 M. 740, 25 M. 529, 13 M. 504, F.) 
Art. 138 of the Limitation Act (IX of 1908) 
does not override the provisions of s. 47 of the 
Civ. Pro. Code. The two should bo read toge- 
ther. Where the auotion-purohasor is al90 a 
party to the suit in whioh the deoree was passed, 
his olaim for delivery of possession of the pro- 
perty purchased must be determined by the 
Court in the execution department. But where 
the auction-purchaser is a third party, it is 
open to him to bring a suit for possession of the 
property purchased by him, and such a suit will 
be governed by art. 138 of the Limitation Aot. 
Under s. 90 of the Transfer of Property Act, 1882, 
the execution proceedings do not terminate with 
the sale. Where the execution of the decree is 
barred at the date of the suit, it oaunot be 
allowed to be treated as a proceeding in execu- 
tion. SaDaSHIV MaHaDIIOLE V. Nauayan 
VlTHAL Naval, 13 Bom. L.R. 661. 


(724) — S. 17 ( => Civ . Pro. Code, 18S2, s. 244) 
Salt in execution— Representatives of judg- 
ment debtor, objection as to non saleability of 
'property raised by, question ulating /> execu- 
tion.— The sons of a deceased judgment-debtor, 
mado parties to the execution-proceedings as 
his legal representatives, objected, aftor the 
sale of certain ol their anceotial properties in 
execution, that the property was not that of 
the judgmem-dobior and so not liable to be 
sold as such in execution. Where the parties 
on reoord at tho time were the plaintiffs and 
the representatives of tho defendant, the ques- 
tion whethor tho sale was valid was a question 
whether a prooeedmg had in execution should 
be set aside and 60 one falling under s. 214 of 
the Civ. Prc, Code. Tho objection as to the 
non-saloability of tho property was therefore 
not ono that should havo boon raised by a sepa- 
rate suit. Also if the proceeding sought to be 
sot asido is one whioh relates to execution, and 
if the contest as to its validity is between tin 
parties to tho suit, the spooifi grouud on whiet 
the proceeding is impeached is not material foi 
the purposes of s. 244. K KISH NAN v. AnUNA 
CHELAM, 16 M- 447-8 M.L J. 612. [R , 16; 
P,L,R. 1901.1 


(725)— S. 47 ( = s. 244 Civ. Pro . Cede 1882) 
— Crder by compsttnt Court under— Finality of 
order. — Where the question whether the decree- 
holder was entiled to sell the whole or a por- 
tion of the mortgaged property was deoided by 
an order, whioh the Court making the order 
had full authority to make under s. 244 of the 
Code, suoh order would, if not appealed from, 
become final, and the question disposed of by it 
would no longer be an open question. BASU- 

deo narain Singh v. beolojy Singh, 14 

C. 640, F.B. 


(726)— S. 47 ( = Ci v. Pro. Code. 1882 s. 244) 
— (juesticn to be determined by Court executing 
a decree — Ground of objection.— When the ques- 
tion is whether the property in dispute belongs to 
the judgment-debtor, or to his estate or not, and 
that question is raised in a proceeding in exe- 
cution between tho parties to th6 suit or their 
representatives, it matters not on what grounds 
the objection is taken to the property beiDg 
made the subjeot of the execution, and the 
question is one to be determined iu execution, 
and p. 244, Civ. Pro. Code, bars a separate suit, 
UPENDR.a BH.ATTAv. RaNGANaTHA Bhatta, 
17 M. 399 = 3 M L.J. 229. (4 l.A. 66, F.) 

[Cons., 23 M. 195.] 


I (727) — S. 47 ( = Civ. Pro. Code , 1882, s. 244) 

— Exonerated defendant in former s?/i( whether 
could maintian suit to recover his property taken 
in execution . — Where a party defendant in a 
suit is exonerated from such suit, the suit being 
dismissed as against him, and a deoree is passed 
against a co defendant in the suit, and in exe- 
cution of that decree properly belonging to, 
and in the possession of, tho defendant who 
was so exonerated from tho suit, is attached 
and sold, the latter is not entitled to maintain 
a suit for recovery of possession of tho property, 
the question of his claim to, and to recover 
possession of the property Loir g one coming 
under s. 244, Civ. Pro. Code, so as to debar 
him from maintaining such a suit. RAM 4SAMI 
SASTRUIjU V. KamesWaRAMMA, 23 M. 361 = 
10 M L.J. 123, F.B. (21 M. 45. Fipl.) [Diss.> 
23 A. 316 ; Disappr ., 30 C. 134 = 3 C W.N. 10 ; 

11 M.L.J. 137 ; i?., 15C.F.L. R. 106,6 
Bom. L R 697 . 17 M.L.J. 410. IS M.L.J. 32, 
Nolo ; D., 1G M.L.J. 433 = 30 M. 72. 


i 


(728)-S. 47 ( = $. 244. Civ. Pro. ('ode, 1S92) 
S. 35, T.P. Act, lSS2—0>dcr absolute for 
sa\- made — Question regarding such order — 
blatters or procedu. c — DiCision of various High 
( ouits. When an order absoluie for the sale of 
mortgaged property has been made after an 
ordinary decree m the mortgage suit has been 
mado, any questiou that arises as to that order 
absolute for sale, is not a question relating to 
tho execution of the decree with iu the mean- 
ing of s. 244, Civ. Pro. Code. (21 C. SIS, 22 0. 
924. 16 A. 23, F 12 A. 61, 13 A. 27S, Diss.X 
[Jl.SOM. 26=16 M.L.J. 545, 10 C.L.J, 91} 
Kel.on, 8 C. W.N. 102 ; R., 12 C.P.L.R, 78# 
12 C.P.L.R. 82, 13 C.F.L.R*m»*29C. 644. 
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25 M. 244, 6 O.C. 114 B. 6 Bom. L R. 1041, 
33 C. 867 = 4 G.L.J. 141, 12 C.W.N. 1028, 9 C. 
L.J. 358.] In matters of procedure, it is very 
important that the deoisions of the various 
Benohes of the High Court should, if possible, 
be in harmony. AKIKUNNISA BlBEE v. 
ROOP Lal Das, 23 C. 133. [Cons , 16 C.P.L. 
R. ill.] 

(729) — S. 47— 244, cl 'c),Ci v. Pro. Code , 
1882) — Fraud — Sale in violation of s. 99, Trans- 
lev of Property Act— Objection that no suit lay 
— When application put in objection raised that 
a suit lay —Estoppel,— C\. (c) of s. 244 of the 
Code oovers a case, where it is sought to set 
aside a sale held in execution of decree on the 
ground of fraud, or as having been held in 
violation of s. 99 of the Transfer of Property 
Aot. A regular suit does not lie to set aside a 
sale upon these grounds. Per Aikman, •/., that, 
where the appellant had successfully resisted a 
suit to set aside a sale on the ground that the 
Buit was not the proper remedy but that the 
matter should be tried tn execution, he should 
not be allowed to go behind that and objeot, in 
the execution department, that an application 
under s. 244 of the Code, did not lie, but that 
a suit should be brought. GAYA PRASAD MlSIR 

v. Randhar Singh, 3 A. L.J. 456 = A.W.N. 
1906, 206 = 28 A. 681. {Appl., 6 C.L,J. 320, 
F B. = 35 C. 61 = 11 C.W.N, 1011.] 

(730) S. 47— Suit for possession — Sale in 

execution of money-decree— No applicaton for 
possession in execution made for nearly 12 pears. 
— The plaintiffs sued for possession of an 8 
anna share in a dwelling house whioh was 
alleged to have been sold to them in execution 
of a money-deoree. It was fcuod that no appli- 
cation was ever made by the plaintiffs as pur- 
chasers to the Court which executed the deoree 
to have possession given to them under the 
provisions of s. 263, Act VIII of 1859, although 
the alleged sale took place 12 years ago. Held 
that the suit would not lie. LOL1T COOMAR 
BOSE v. ISHAN CHUCKERBUTTY, 10 C.L.R. 
258. (25 W.R. 372, F.) [R., 11 C. 93, 12 C. 

169, 16 M. 53; Expl, 10 C. 402; D., 14 C. 644.] 


(731) — S. 47 (-s. 244 , Civ. Pro. Code , 1882, 

Dtcree, validity of— Execution of decree, scope 
of . — No question touching the validity ot a 
deoree can be raised in the course of proceeding 
in execution of that decree. RASHBEHARI 
BINGH V. THAKUR JOYNANDA SINGH.4C.L. 

J. 473. [R., 5 G.L.J* 328 = 17 M.L.J. 288.] 


(732)— S. 47 [ = Civ Pro. Cade , 1882, s. 244 

d , (c) ( — Objection resisting execution overruled 

— Separate suit to set aside order .— Where the 
defendants resisted a decree for possession, on 
the ground that they were cultivators and that 
the deoree awarded possession only as proprie- 
tors, but the objection was overruled, and the 
defendants were ejeoted, held, a suit by them to 
set aside that order passed in execution proceed- 
ings was barred under s. 244 of the Civ. Pro. 
Code. Najhan v. Mahomed Taki Khan, 9 
H, 872=12 C.L.R, 871. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1871, XXIII of 1861 and VIII of 
1859)— continued. 

(733) — S. 47 ( = Civ. Pro. Code, 1882, s. 244). 
— The provisions of s. 244 enable the mortgagor 
to require the Court exeouting the deoree to take 
acoount of the altered oiroumstanoes, when 
application is made for the execution of the 
deoree. RAMUNNI v. 8HANKU, 10 M. 367. 

(734) — S. 47 ( = s. 244, Civ. Pro. Code, 1882) 
— Question for decision in execution of decree . — 
A question as to whether the person who is said 
to have consented to a decree has authority to 
consent to it, is one whioh cannot be raised in 
execution proceedings. DHANI RAM MAHTA 
v. LUCHMESWAR BINGH, 23 C. 639. (9 M. 80, 
F.,) [Appl, 10 C. 49 ; Rel.on, 6 C.W.N. 796 ; 
R., 7 O.C. 199.] 

(735) — S. 47 ( = s. 244 , Civ. Pro. Code. 1882) 
— Questions arising after confirmation of execu- 
tion-sale — Judgment-debtor'’ s representative 
claiming adversely to judgment-debtor . — Pro- 
ceedings for the delivery of possession are pro- 
ceedings in execution of the decree. Any question 
arising as to the kiod of possession to which the 
auction-purchaser is entitled is a question 
relating to the execution of the deoree within 
the meaning of s. 244. If the representative of 
a judgment-debtor opposes an application for 
possession, alleging that portions of the property 
are his and not the judgment-debtor’s property, 
the question raised oomes under s. 244, Civ. 
Pro. Code. Such question must be deoided 
under that seotion and not by a separate suit. 

Madhusudan Das v. Gobinda Pria Chow- 
DHURANI, 27 C 74 = 4 C.W.N. 417. (17 O. 

711, Rel on.) [F., 7 C.L.J. 436, 26 M. 740 = 
13 M.L J. 237. 28 M. 87 = 14 M.L J. 474,30 A. 
72 = A.W.N. 1908,12 = 5 A L.J. 20 ; R., 8 C, 
W.N. 49, 31 C- 737. 3 A. L.J. 234 = A.W.N. 
1306, 87.15 A. L.J. 285 = A.W.N. 1908. 122, 1, 8. 
L.R. 172 ; Cons., 6 A. L.J. 71. 5 M.L.T. 185 = 
31 A. 82 ; D , 6 C.L.J. 749.] 

(736) — S. 47 ( = s. 244. Civ. Pro. Code, 1882) 

— Execution ot money- decree by attachment and 
sale of occuvancy holding ~ Question relating to 
transferability of occupancy holding according 
to custom or usage. — In an application for exe- 
cution of money-deoree by attachment and sale 
of an occupanoy holding; it is competent to the 
judgment-debtor, under s. 244, Civ. Pro. Code, 
to have the question as to whether such holding 
is saleable aooording to custom *or usage, 
raised and determined by the executing Court. 
MAJED HOSSEIN V. RAGHUBUR Chowdhry, 
27 C. 187. (24 C. 355, 26 C. 722, Appl.) [F., 

4 C.W.N. 571 ; R., 11 C.W.N, 83 ; D , 4 C. 
W.N. 679.] 

(737) — S 47 ( = Civ. Pro. Code, 1882, s. 244)— 
Suit by judgment debtor to set aside sale in exe- 
cution — Proper remedy of judgment- debtor being 
by application under s. 244 — Discretion of Court 
to treat plaint as such application . — Where a 
judgment-debtor whose property has been sold 
in execution brought a suit to have the sale set 
aside, when his proper remedy was by applying 
under b. 244, Civ* Pro. Code, held that the 
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Civ. Fro Code (Acts Y of lflQ8, XIV of 1882, 

* 1877 -. XXIII of 1861 and VIII of 

J869) — -continued. 


Civ. Pro. Code (Acti Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 

1859)— continued. 


Court could exercise its discretion and mav 
treat tbe plaint in a suit as an application 
under s. 244, Civ. Pro. Code. JAMMAN LAL v. 

Kewal Ram, 22 A. 121 — A.w N. 1899 219 

t 2 l G ;3 M * 347 ’*-> W. 5 Bom 
L.R. 1036, 28 M. 64, 5 P.R. 1907 = 10 P.W.R. 

1907 — 23 F.L.R. 1903 ; R. y 17 C PLR 173 

32 M. 425 ; D . % 20 A.W.N. 196.] ’ 

(738) S. 47 ( = Civ- Pro. Code, 1882, <c, 241) 

Questions Jar Court executing decree— Suit bp 
decree -holder and jndymenbdcbtor against pur - 
eraser in aucticn sale, to set aside sale.— S. 244, 
Civ. Pro. Code, not only bars a separato suit 
between tbe parties to tbe suit, and their 
representatives, but also a suit by such parties 
or representatives against an auotion-pur- 
o baser, the object whereof is to have a deter- 
mination of a question properly arising be- 
tween the parties or their representatives and 
relating to the execution, discharge, or satisfac- 
tion of the decree. (8 A. 140. 19 C. C83, It ) 

Where a decree-holder and a judgment-debtor 

as plaintiffs brought a suit against an auction- 
purchaser at a sale in execution of the deoree 
on the ground that the adjustment (not duly 
certified to the Court) had been arrived at bo- 
tween them before tho salo, held that such a 

by e - 2 ‘ 14 ’ Civ * rro. Code. 
?qoo N Jo? M r9? ATUKB,IUJ » 22 A - 86 = A.W.N. 
I 8 ",’/? 8 - A 24 n * 239 = 22 A.W.N. 49, 20 

Bom. L.R. 699.] 1 G '~ l A L,J * G5 ; 11 
(739)— S. 47 ( «= Civ. Pro. Code . 1882. s, 211 1— 

Execution of decree- Sathf action ef decree In, 

sale Amendment of decree in favour of judo- 
'Vinit-deblors-Applicaficn by jvdgnu nt debtor to 
recover surplus from decree-holder. -Where there 
had been a sale in execution of a decree, and by 
that sale the deoree as passed was fully dis- 
oharged, hut the judgment-debtor afterwards 
obtained an amendment of the decree, and 
the decree as amended showed that the decree- 
holder had realised at the sale more than 
ho was entitled to : held that the judgmont- 

Ond!, 0r t b;ld r ’ Rht ' undors - 211 . Civ. Pro. 
?° de f '. t0 “PP'y to reoover tho excess realised 

by tho decree holder. DHAN KUNWAR v 
Mahtai; SIN an 22 A. 79, F.B. = A.W.N. 1899'. 

67 29 A u R -d r T ** A ’ 291 = 27 A ' WN - 
67,] 2J A J18-4 A.L.J. 188 = A.W,N. 1907, 

tf40)-S. 47 ( = Civ. Pro. Cede, 1882, s. !!44) 

nr h PC , a ' ^“ C8tlt,ns fusing between the tie- 
oree-holder ana the representative as to whethor 

tho attached property has come to the represent- 

ativo as such and so is liable to bo taken in 

execution, or is the representative’s own pro- 
perty derived from some other source, aud 
theroforo not liable to bo taken in execution 
must, undors. 244, Civ. Pro. Code, bo decided 

£*r K? * c 


(741) — S. 47 ( = s. 214, Civ. Pro . Cede, 1882, 

— Saleability of occupancy- holding, question of 

— When and hoir determined.— As between tbe 
deoree-holder and judgment-debtor, the ques- 
tion of the saleability or otherwise, of an 
occupancy holding can be determined in the 
execution stage under s. 244, Civ. Pro. Code. 

Gahar Khalita Bihari v. Kasi Muddi 
JAMMADAR, 27 C. 415 = 4 C.W.N. 557. (24 C. 
355, 26 C. 727, R.) [It., 9 C.W.N. 972.] 

(742) — S. 47 { = $. 244, Civ. rro. Code. 1882) 
~ Plain l treated as application under section — 
Limitation Act \lb77), art. 17s — Where a 
Court in its discretion treats a plaint in a suit, 
under tbe circumstances of tho ease, as an 
application under s. 244, Civ. Pro. Code, held 
that the limitation applicable is that which is 
appropriate fer such application, vie., art. 178 
of the Limitation Act (1877). LALMAN DASv. 
J AGAN Nath Singh, 22 a. 376 = a. W. n. 1900, 
129. (A.W.N. 1899, 219, 22 C. 4S3, R.) 

(743j S. 41 ( = v. 244, Civ. Pro. Cede. 1882)— 

( ’u cumstances under which plaint map be treated 
as on abdication under s. 21 — Plaintiff's 

father took a loan from the defendant. The 
latter sued tbe plaintiff and his brothers, after 
the death of tho father, to recover tbe money, 
and obtained a simple m^Dey- decree, in execu- 
tion of which certain ancestral property was 
attaohed. Objection was taken to tho attaoh- 
ment, but was dismissed by tho two lower 
Courts, whereupon the sous appealed to the 
High Court, Feuding the decision of the High 
Court, tho plaiutiff deposited money iu Court, 
which was realised by defendant. The High 
Court held that, on tho true construction of the 
decree, the property oould not be attached aud 
sold. Tho plaintiff then brought the suit to re- 
cover tho money newly because of the decision 
of the High Court, 4 [eld, that the suit was uot 
maintainable, aud tho plaint could not be treat- 
ed under the circumstances, as an application 
under s. 244. Civ. Pro. Code, 1882. SHEO 

Nar.mn V. Lalta Prasad, 6 A.L.J. 64i = 3 
Ind, Cas. 493, 

(744) 5. /7- (s. 241. Civ. Pro. Cede, 1982) 

-h.vecjition of decree — Sale of immoveable pro- 
perty -Purchased , by decree-hclder— Suit to 
obtain possession bi, assignee cf auctioyi purchase 
er— Practice Full Btnch reference — Bench 

■not constituted— Pcwers and duties of a Divi* 
sicnal Bench — Wherein execution of a simple 
money-deoreo certain property was sold and 
purchased by tho deeree-holder himself, and 
where after the confirmation of the sale the 
decreo holder failed to obtain possession of the 
property purchased, and it remained in the 
hands of the judgment debtor, held , that a suit 
by an assigueo of tho decree holder for possess- 
sion of the purchased laud was barred by s.244 
Code of Civil Procedure. (3 A L.J. 234. F,) 
oemble. A division Benoh of the High Coutl 
made a reference to the Pull Benoh, but tbe 
chief Justice refused to .constitute » benoh tp 
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hear the reference. Held thar. the division 
Bench could re hear the case. BHANI MAIj v, 
MOKKHAN Lal, 5 AL.J. 285 = A. W N. 1908, 
122 . 


(715) — S. 47— Decision as to title in proceed- 
ings in exeutw?i — h resh suit not maintainable 
in respect of vile. — The plaintiff, against whom 
a decree had been obtained as the represent- 
ative of his deceased uncle, objected to the 
attachment of his uncle’s share which had , 
vested in him as a surviving cc-parceuer and j 
which was therefore not his uncle’s assets i 
liable under the decree. The objection having ! 
been decided against him, he brought this suit 
to establish bis title to the share, but it was 
held by the High Court reversing the decree of 
the Courts below, that the plaintiff, having 
omitted to appeal from the decision against I 
him in the execution-proceedings in the pre- 
vious suit, could not be permitted to rectify 
such omission by a separate suit. NlMBA 
HARISBET V. SITARAM PARAJI, 9 B. 458. I 
[E., 16 C. I ; Appr , 16 C. 603; ft., 15 C. 
437, 17 M. 3y ( J = 3 M.L.J. 229 ; ft., 23 B. 237 ; 
D., 11 A. 74- J 


(746)— S. 47 ( = s. 214, ( iv. Fro. Code, 1882) 
— Agreement to stay or not to enforce decree — 
Validity and existence of — Matter to be deter- 
mined in execution— Not in separate suit —The 
existence and validity of an agreement to stay cr 
not to enforce a dec r ee ought to be determined 
in execution under the provisions of s. 244, Civ. 
Pro. Code, and not in a separate suit. KUK- 
MANI AMMAL v. KRISHNAMACHARY (MINOR) 
BY HIS GUARDIAN ANDALAMMAL, 9 M.L.T. 
464 = 8 lnd. Cag. 1071. (22 B. 463, F.\ 29 C. 

810, D.) 




I 


(747) — S. 47 ( = s. 244, Civ. Pro. Code, 1882 
— Agreement before dale cf elect ce. — A decree j 
once made must be taken to be conclusive j 
between the parties. An agreement entered 
into between the parties before the date of the 
decree, aod not embodied in it, cannot be given 
effect to in the execution-proceedings. (‘22 B. 
463, D.) Where a payment is alleged to have 
been made prior to the institution of a suit, it 
cannot be set up duriDg the execution-proceed- , 
ing for varying the decree ; in the suit itself I 
such a plea ought to have been made. BENODE 
L\L PAKRASHI v. BRAJENDRA KUAIAR SaHA, 

29 C. 810 = 6 C.W.N. 838. [F., 31 C. 179 ; ft., 

7 O.C. 199.] 


(748)— S. 47— Execution — Money taken in 
execution- Decree reversed- Suit to recover 

money- Act XX III of 1661, s. 11.- Where a 
party seeks to recover money taken m execu- 
tion of a deoree which is afterwards reversed on 
appeal, suoh a case is not the subject of a new 
suit ; the matter must be enquired into by the 
Court whioh passed the decree as a question 
arising between the parties relating to the exe- 
oution of such deoree 8ALLIGRAM SING v. 
GOBIND 8UHAI, 4 B.L.R, App. 64. (2 W.R. 
275, 4 W.R. 66, F.) 


(749) — S. 47 ( = s. 11, Act XX III ot 1861)— 

Cause of action— Execution of decree, — The 
plaintiff's father purchased a house on the 11th 
June 1854 at a sale in execution of a decree 
against G.D., but was not put into possession 
of it ; accordingly in 1866 be obtained a decree 
for possession whiob, however, was never 
exeouted. The defendant in 1870 obtained 
possession of the house by another sale 
made in execution of another decree against 
G.D. The present suit was instituted by the 
plaintiff in 1871. Held that not only was 
remedy on the cause of action, which accrued 
in 1854, and the decree of 1866 barred, but 
also that Aot XXIII of 1861 , s. 1 1 , prevented 
the plaintiff from bringing a new suit on the 
fresb cause of action accruing to him under the 
decree of 1&G6, as that section “took away 
from the patties to the suit the right to raise 
by a fresh suit any question as to their rights 
and liabilities under the decree.” KlSAN v. 
ANANDRam, 10 B.H.C. 433. (5 B.H.C. 375, 

ft.) [ft , 6 B 7, 7 B. 467, 26 M. 300, F.B.] 

(750) — .S’ 47— Claim for refund of execution 
sale-pi ocecds — Satisfaction of decree by compro- 
mise— Act XXI H of 186i.s. 1 J . — Where a refund 
is claimed of the prooeeds of an exeoution sale 
on the ground that the decree has beeD satisfied 
by compromise, the case ought to be tried under 
Act XX ill of 1861, s. ii. syud Vela yet 
Hossein v. Syud Wula ahmed, 23 W. R. 
207. 

(75 — S 47 ( = cld s. 244) — Judgment- debt re- 
duced m appeal to amount below that realised in 
execution — Suit by judgment-debtor to recover 
excels — Duty of Court executing decree — Act 
XXIII of 1661, s. 11. -Held witn reference to 
Act XXIII ot 1861, s. 11, where a judgment- 
debt has been reduced in appeal to a sum below 
the amount realized in execution that a suit 
by the judgment-debtor to recover the excess 
does not lie, but that the Court charged with 
the execution of the deoree has jurisdiction to 
determine the question and order a refund. 

Mothoora Prasad Singh v. Mohunt 
8HUMBHOOGEER, 19 W.R. 413. [D., 22 C. 

501.] 

(752) — S. 47— Wrongful and invalid sale in 
execution of aecree— right of suit— Act XXIII 
of 1861, s. 11. — The decree under which A ob- 
tained possession of certain property was subse- 
quently reversed. Held that A must restore 
the property itself, or its actual value as deter- 
mined by evidence, and not the amount for 
which it may have been sold ; and that under 
s. 11 of Act XXIII of 1861, its restoration need 
not be asked for a separate suit, a miscellaneous 
proceeding being sutfioiem therefor. NAGINDAS 
v. NATHA, 10 B.H.C. 297. 

(753) — S. 47-Civ. Pro. Code (Act XXIII of 
1861), s. II — Seizure in execution of property 
to which decree did net relate — Question relating 
to execution. —8. 11 of Aot XXIII of 1861 takes 
away from the parties the right to try by a- 
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fresh suit any question relating to the enforce- 
ment of the terms of the decree by process of 
execution, and, in accordance with the whole 
policy of the Jaw of procedure, makes every 
suoh question determinable by an order in a 
summary proceeding before the same Court in 
the oourfe of execution. A quention as to the 
alleged seizure in execution of property to 
whioh the deoree did not relate is one summa 
rily determinable in the course of execution as 
a question relating to the exeoution of the 
decree ; and such a question cannot he deter- 
mined in a separate suit. MUTTUVELU PlL- 
LAI v. VYTHIliINGA PlLLAI, 8 H H.C. 183. 
{F., 23 M. 55 ; R., 12 B. 449, U.B.R. 1897— 
1901, Vol. II, 249. 6 C.L.J. 527.] 

f754|— S. 47 ( = Civ. Pro. Code . 1882,$. 2U\ 
Purchase by dg:rec holder — Dismissal of appU- 
cation for delivery of properly purchased as tone 
oa7 red Subsequent suit by him to recover posses- 
sion— Mainta mobility.— The plaint property 
was sold in exeoution of a deoree and purchased 
by the present plaintiff, the deoree-holder 
therein. Plaintiff applied under s. 318, Civ. 
Pro. Code, for delivery of the property purchas- 
ed by him, but his application was rejeoted 
as barred by limitation, having been made 
more than three years after the confirmation 
of the sale. Ho therefore brought the present 
suit to recover possession of the land from the 
defendant, who was the judgment-debtor in 
e prior suit. Held that the proceedings taken 
by the plaintiff to obtain possession were pro- 
ceedings in » exeoution of the decree in the prior 
suit and related to its exeoution within the 
meaning of s. 244 of thoCode, and consequently 
the present suit was barred by the provisions 
of that seotion. KATTAYAT PATHUMAY v 

Raman Menon, 26 M. 740-13 M L.J. 237 * 

J^*V 28 M ‘ 87 “ 14 M.L.J. 475 , 3 A. L.J. 234 - 

19°6, 87, 30 A. 72 = 5 A. L.J. 20=A. 

}qq^V 9 ?q r 2 o 6 A L * J 285 ’ A - W -N- 1908, 
* 22 ’ 1 172 ; Dist., 31 A. 8'2-G A.L. 

o • 71. J 

»1 6S, ~ S ' 47 ! = s - 2il ' Ci> '- Pro ■ Code. 1882) 
—Money wrongly paid in execut ion of a decree 
—Recovery of-Jurisdiction.— Money wroncly 
paid in exeoution of a deoroo which is reversed 
in appeal, must be recovered by an order of the 
Court exeoutmR tho deoree and not by a separate 

Na . th g °ssain v. NOIiA Kishen 
Chattebjee, 4 w, R. 66. 

(756)— 3. 47 ( = old s. 244)— Excess payment 
under decree— Mode of recovery.— Sums paid in 
exeoution in exoose of what was duo under the 

°\ n °° ,y . be reoove r6d by application to 
the Court which exeouted the deoree. Kashfp 

Kishore Roy Ohowdhry v. Kishen chun- 

DER SANDYAL, 18 W.R, 160. 

( Q 6 V~e S ,' 47 { = civ - Pro ■ 1882, e. 244) 

Sale of larger extent of property than justified 

by decree- Separate suit if sustainable —Where 

a deores for sale on a mortRURe direoted the sale 

of the mortgagors' interests in an undefined 


Oil?. Pro, Code (lots ¥ of 1908, XIV of 1862, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

share in a village, and the deoree-holder esti- 
mated such share at a certain extent and brought 
the property to sale without being opposed by 
the representative of the judgment-debtor, held 
that do separate suit will lie at the instance of 
the latter alleging that the extent sold was 
larger than corresponded to the interests of the 
judgment-debtors, and that the objection should 
have been taken in exeoution proceedings, 
ANNU V. Debi Das, 26 A 132-A.W.N, 1903, 
208. (19 A. 480, D.\ 25 B. 337, R.) 

(758) S. 47 (=s. 944, Civ. Pro. Code, 1882)— 
Decree-holders' taking possession of greater area 
than 7 ohat was decreed — Suit by judgment-debtor 
for possession— Maintainability of.— If a deoree- 
holder in a foreclosure suit take possession of a 
greater area of land than what is actually 
deoreed to him, the judgment-debtor cannot 
bring a regular suit to reoover possession of that 
land. His only remedy is by an application 
uoder e. 244 of the Code. Where tho plaintiff 
oame to know in 1892, that tho defendant had 
fraudulently taken posses ion of land in excess 
of that deoreed to him and brought a suit mere 
than 3 years after that date, held, that the 
plaint oould not be treated as an application 
for execution, the remedy of tho plaintiff having 
been barred at the date of suit. ARJUN SiNGH 

V. Machchal 81NGH, 3 A.L J. 601 = A. W N. 
1906. 233. 

(759) — S.47 ( = s. 944, Civ. Pro. Code, 1882)— 

Execution of decree — Death of j udgment-debtor 
pending execution proceedings-- Questions arising 
between representatives of judgment-debtor and 
decree -holder . — Whero a judgment-debtor dies 
after tho passing of a decree and his legal 
representatives are brought on the record iu 
execution- proceedings to represent him in 
respect of the decree, questions which they raise 
as to property which they say does not belong 
to his assots in their hands, and as suoh is not 
oapablo oi being taken in execution, are ques- 
tions which, under s. 244 of the Code of Civil 
Procedure, must be determined in tho exeoution 
department and not by separate suit. KALI 
CHARAN v. JEWAT Dube,A.W.N. 1905, ISO- 
28 A. 31. (12 A. 313, 17 C. 711, F.) 

(760) — 5. 47 ( =old s. 914) — Decree aivard- 
ing mesne profits to jdaintiff — Receiver — Costs • 

During tho pendeuoy of a suit, a Reoeivef 
was appointed on the motion of the defendant 
who was in the end unsuccessful and mesne 
profits were awarded to tho plaintiff. If the 
plaintiff is unwilling to a deduction being made 
m respect of the expenses of the Receiver, he 
should objeot in the execution department, 

Kazee Mahomed Ibrahim v. Lallah 

JUSSODALAL, W.R. 1864. 247. 

(761) S. 47 (=old s. 944)— Judgment -deb tor 
party to suit in representative capacity— Right 
to execute deci’ee against private property of 
such judgment-debtor . — Any question arising as 
to the right to execute a decree under 8. 203, 
Act VIII of 1859, against the private properly 

a 
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X of 1877, XXIII of 1861 and VIII of 
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of a judgment-debtor who is a party to the suit 
in a representative oapaoity, on the ground 
that he had received the property of the 
deoeased, or that it was really that of the 
deceased, is oognizable, and may be determined 
during the exeoution-prooeedings. OSEEM- 
UNNISSA KHATOON V. AMEEROONNISSA KHA- 
TOON, 20 W.R 162. [F., 16 G. 603, 16 C. 1, 

9 B. 458 ; R., 8 A. 626.] 

(762) — S 47 {— olds. 244) — Deere executed— 
Subsequent proceedings — Illegality. — Proceed- 
ings subsequeuG to execution and continued 
after the decree bas been satisfied are illegal. 
JUGUT CHUNDER BHADOOREE V. 8H1B 
CHUNDER BHADOOREE, 16 W.R. 269. 

(763) — S. 47 — Separate suit for questioning 
validity of execution-proceedings — The validity 
of proceedings in execution cannot be ques- 
tioned by a separate suit. URDHUL CHURN 
DEBTA V. SOOKDEB DEBTA, 24 W.R. 45. 

(764) — S. 47 t-Civ- Pro. Code , 1882 s, 244,) 

— Sale in execution of deoree — Compromise- Suit 
to set aside compromise and sale barred. — In 
execution of a money-deorea the deoree-holder 
purobasod the property of the judgment-debtor 
for throe-fourths of a decree amount. During 
the pendenoy of an objection by the latter to 
the sale, tho latter’s son entered into a com- 
promise with the decree holder (purchaser) to 
the effect that the sale was to be confirmed, a3 
if it was in full satisfaction of the deoree. A 
suit by the judgment-debtor for a declaration 
that the compromise and the confirmation of 
sale was oollusive and not binding on him, 
was held barred bv s. 244, Civ. Pro. Code. 
ADHAR SINGH v. SHEO PRASAD, 24 A. 209 = 
A.W.N. 1902, 18. (19 I. A. 169, R.) [D., 10 

O.C. 199.] 

(765) — S. 47 { — Civ. Pro. Code, 1832, s 244) 

— Suit by judgment-debtor to set aside execution- 
sale— Question for Court executing decree— 
Fresh suit. — * suit by a judgment-debtor is 
not maintainable for reoovery of possession of 
immoveable property, sold in execution of a 
decree, and for setting aside suoh sale, on the 
ground that the property was not liable, under 
a. 9 of the Rent Act, to be sold in execution of 
a deoree. The question being one for the Court 
execut^ig the deoree, a fresh suit in respeot of 
it is barred by s. 244 of the Civ. Pro. Code. 
JANKI 8INGH v. ABLAKH SINGH, 6 A. 893 = 
A W N. 1884, 135. [F., 6 A. 448 ; D , 7 A. 

641.] 

( 766 ) — S. 47 ( = Ciu. Pro. Code, 1882, s. 244) 
— Fresh suit to set aside execution- sale— Relief 
as between co-defendants.— Where the ocoupanoy 
rights of a judgment-debtor are sold in execu- 
tion of a deoree, a fresh suit by him, to set 
aside suoh sale, on the ground that suoh sale is 
illegal is not maintainable with reference to the 
terms of a. 244. Civ. Pro. Code. (6 B. 393, F.) 
r d 7 A 641.] Where, under the above oir- 

oumsfcances.the judgment-debtor sues the decree- 

C. 11—72 


Civ. Pro Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

holder and the auotion-purrhaser, and the Court 
passes a deoree that the sale may be set aside 
(assuming it oan pass such a deoree), it oannot 
order the deoree-holder to refund the purohase- 
mouey to the purchaser, for that is a matter 
between oo-defendants which could not be rais- 
ed or decided in tbie suit. RAM GOPAD v. KHI- 
ali Ram, 6 A. 448 = A.W.N. 1884, 159. 

(767) — S 47 ( = Ciu. Pro. Code , 1882, s. 244)— 
A uction-puschasers. — Auction-purohasers must 
be regarded as within s. 2-14, Civ. Pro. Code, in 
all matters of dispute in which they are con- 
cerned. Mohim Chandra Bhuttacharjee 
V RAM LOCHAN DEY, 7 C.W.N. 591. (19 C. 
6S3, Rel. on.) 

(768) — S. 47 ( — Civ . Pro. Code, 1882, s. 244) 
— Money paid on pre emption-decree— Amount 
increased on appeal— Suit lor refund of money 
paid by assignee of right. — The successful plain- 
tiff in a pre-emption-suit paid the purchase- 
money fixed by the Court. The appellate 
Court modified the decree by fixing a larger 
amount as tbe purchase-money, The pre* 
emptor, without paying the difference, assigned 
his right to recover the sum paid under the first 
deoree to another ; and the assignee brought a 
suit to recover that amount. Held that he 
was the representative of the pre-emptor, and 
that, by virtue of the s. 244, the suit was not 
maintainable. ISHUR DAS v. KOJI RAM. 

10 A. 354 = A. W.N. 1888, 57. [R., A.W.N. 

1907, 183.] 

(769) — R. 47 { — Civ. Pro. Code, 1882, s. 244) 

— Suit to set aside order in execution of decree , 

— Where the ob]ect of the suit was to set aside 
orders passed in the miscellaneous department 
relating to execution of decree, held that suoh 
suit was untenable ; s. 11, Act XXIII of 1861 , 
having distinctly prohibited all remedy by sepa- 
rate 9uit and the remedy provided being an appeal 
from tbe order complained of. MUSST. AMRIT 

Koonwar v. Luchmee Narain, l Agra 93. 

(770) — S . 47 ( = Civ. Pro. Code, 1882, s. 244). 

Where a plaintiff obtained a deoree against a 

trustee of a mutt whose title was subsequently 
negatived, and tbe title of another to the 
trusteeship was declared, the plaintiff is entitled, 
in execution-proceediDgs, to bring the legally 
declared trustee on the record, aDd exeoute the 
decree against the property of the mutt. Under 
s. 244, Civ. Pro. Code, the questions to be 
deoided in execution are those relating to exe- 
cution, discharge, or satisfaction of the deoree. 
But the question whether the decree was ob- 
tained by fraud or collusion is not one, which 
relates to the exeoution of the deoree, but one 
whioh affects its very subsistence and validity. 
Such a question oan only be raised by a separate 
suit. SUDDINDRA v. BUDAN, 9 M. 80. [F., 

29 M. 553 = 16 M.L.J. 415 ; Appr ., 23 C. 639 ; 
R., 1 O.C. 49, 12 M. 503. 18 M. 131, 22 B. 475, 
19 M. 419, 23 B. 237, 7 O.C. 199, 17 M L.J. 
484, 19 M.L.J. 651.] 

(771) — S. 4 7 ( = Civ . Pro. Code , 1882) s. 244 t 
—Damages resulting from acts done under cover 
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of ' execution- f. roceedings, suit for , maintaina- 
bility of — Execution Court , jurisdiction — Exe- 
cution, discharge or satisfaction , relating to 
--Small Cause Court, reasons for finding . — 
Uudec 6. 244 of the Civ. Pro. Code, the Court 
executing the decree could only restore to the 
rightful owner land of whioh he had been 
deprived in the execution-proceedings in excess 
of that decreed, and that where damages had 
resulted from acts done under cover of the 
execution-proceedings, either by the deoree- 
holder, or at his instigation or suggestion, a 
separate suit for the recovery of such damages 
lies against the decree-holder. (11 W.R. 516, 
12 W.R. 85. 12 B.L,R. 201, F.) The question 
of an assessment of damages for injury arising 
from the fact that execution was taken out in 
excess of the relief granted under the deoree, is 
not one relating to the “execution, discharge or 
satisfaction of th« decree” itself but is one out- 
side the decree. (7 W.R. 45. R.) A Small 
Cause Court Judge is not bouud to fully set 
out the reasons for his findings. DENO NATH 

Banikya v. Ram Kumar Chakrabutty 

6 C.L.J. 527. (23 B. 334, 13 A. 533, />.) 

(772) S. 47 f —old s U 1 1 ( — O' jection of th : rd 
party— Small Cause t ourt Act (IVcfDiS7i. 
— Where proporty attaohed is released on the 
objection of a third party, not being a party to 
the suit, a fresh suit lay regardmg the same 
question, no appeal being preferable under 
s. 244 of 1882. This suit, being instituted after 
the 1st July, 1887, was not cognizible by a 
Small Causes Court, (vide art. 20, sell. II of 
Act XI of 1887). Devi Ditta v. Miran 
BAKHSH, 63 P.R. 1889. 

(773)— 5. 47 (= Civ. Prc, Code, 1882, $. tin) 
Execution of decree— Decree becoming incap. 
able of execution by subsequent events— Option 
to parties Questions arising between parties m 
execution— Fresh su it— 1 ractxcc.— Suit tor a 
declaration of the rights of the plaintiff in cer- 
tain property, moveable aud immoveable, and 
for its partition between the plaintiff and tbo 
defendants. Tho suit was referred to arbitra- 
tion, and the arbitrator awarded Rs. 1,05,000 
to bo paid by the first defendant fn tho plaintiff 
Rs. 40,° 00 at onco and Rs. 65.000 on tho 
plaintiff handing over to tho first defendant cer- 
tain moveable and immoveable property and 
executing certain deeds of conveyances and 
releases. No objection having boon filed to tho 
awarded,adeoreo was passed in acoordanoo there- 
with. Subsequent to tho decree, one of tho 
moveablo properties which the plaintiff was to 

♦ * t0 th ° flrat dofe ndant before being 

entitled to receive Rr. 65,000 from tho latter. 

i.e. t a vessel which wan n t sea— was lost iii 

the voyage. Tho plaintiff ottered to pay its 

value which ho estimated at Rs. 1,000. The 

first defendant having refused it, the plaintiff 

issued a notice calling upon him to show oiiupg 

why, in execution of tho decree, the Court 

should not ascertain and fix some sum as the 

value of the vessel to be allowed to the first 


defendant out of Rs. 65,000, because the vessel 
could not be delivered to him. The Court dis- 
missed the notioe on the ground that what it 
was asked to do amounted to making a fresh 
decree. Thereupon the plaintiffs took out a 
summons for an order to be made under s. 244 
Civ. Pro. Code, 1882, in one of 3 alternative 
ways, viz., (1) to ascertain and fix a sum as the 
value of, or compensation for the vessel which 
had been lost, (2l to declare that the properties 
in the hands of the plaintiff may be retained 
used and appropriated absolutely by them] 
seeing that the plaintiff could not hand over 
all the property referred to in the decree, and 
that, consequently, the first defendant was not 
liable to pay Rs. 65,000, and (3) to restore the 
suit and ascortain the rights of the parties. 
With reference to the first prayer, the Court 
held that it could not grant it,* because suoh 
prayer, if granted, would amount to making a 
fresh deoree. The second prayer also was 
refused because tho Court held that the appli- 
cation was not one iu execution of a decree, 
nor was tho question one arising between the 
parties in the course of the execution of the 
deoree, but that the decree having become 
incapable of execution, the summons asked the 
Judge to decido what were the rights of the 
parties iu consequence of its nou-exeoutioQ. 
As to the third alternative relief, the Court, 
held that tho matters in issue in ihe suit had 
been fully heard and determined aud the rights 
of all the parties had been settled by tho decree 
and consequently there was uothing further to 
bo tried. Tho Court could not, in this suit, 
after passing a deoree, proceed to ascertain the 
rights of tho parties uuder a state of faots quite 
different from those which appeared in the 
pleadings and arising subsequent to the deoree. 

ahmed bin Sheikh essa Khalliffa v. 
SHMK Essa bin KHALLIFFA, 18 B. 495, rn # 
5 Bom. L R. 1036.] 


(774) — S. -J7 ( — Civ. Pro. ('ode, 1882 s. 244,) 
— Injunction permanent — Decree for permanen t 
injunction — Layids purchased from decree-holder 
by another porsoxi — Fdttcfef bringvig a fresh suit 
for injunct ion . — The plaintiff’s predeoessor-in- 
titlo obtained a permanent injunction restrain- 
ing tho defendants from obstructing the for- 
mer in his right of way. After the deoree, the 
plaintiff became tho purchaser of the property 
with roforenco to which tho right of way was 
enjoyed. Ho was agaiu obstructed by the 
defendants in using tho way, and filed a suit 
against them. Tho lower Courts held that the 
plaintiff a remedy lay in executing the deoree 
and not in filing a fresh suit. Held, there was 
no bar to the plaiutiff’s suit, inasmuoh as the 
injunction did not run with the land. J A MSB DJI 

Manekji V. Hari Daya. 10 Bora. L,R. 18- 

32 B. 181, 


(775)— S. 47 Pro. Code , 1882, s. 244) 

Question relating to execution of decree— 
Separnfe suit , — A party injured in execution- 
proceedings oannot claim relief by separata 
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suit, if he has not resorted to the reraeiy open 
to him under s. 244. GURBACHAN SINGH v. 
HAM 8AHAI, 8 P.R. 1902 = 163 P.L.R. 1901. 

(776) — S. 47 ( = C»r. Pro, Code , 1882, s 244) 
— Questionin executionof decree. — A claim for 
damages foi injury to certain goods belonging 
to the plaintiff, but attached by the defendant 
in execution of a decree held by him against the 
plaintiff pending such attachment, through the 
alleged negligence of the defendant, is a matter 
whioh should be determined by a separate suit 
and not by the Court executing the decree 
under which the goods were attached. LUCH- 
MUN DOSS v. HEBRA LAB, 3 N.W.P, 187. 

(777) — S. 47 { = Pro. Cede. 1882) s. 244 , 
— Suit for actual Possession — Limitation proceed- 
ings i)i execution— Deli rery of formal possession 
— Delivery of formal possession ,in execution of 
a decree effects a complete transfer of the pro- 
perty and furnishes a good foundation for a 
suit when the defendant refuses to deliver up 
aotual possession. S. 244 of the Code does Dot 
bar a suit for actual possession inasmuch as the 
proceedings in execution end with the delivery 
of formal possession. JAGAN NATH v. MlLAP 

C’HAND, 3 A L.J. 504 = A.W N. 1906, 213 = 28 
A. 722. (11 C. 93, 24 C. 715, 19 A. 499, R.) 

[22. . 30 A. 231 = A.W.N. 1908, 93 = 5 A.L.J. 
547.] 

(778) — S. 47 ( = Civ. Pro. Code, 1882, s. 244 ) 
— Symbolical possession — Separate suit — 
Question of maintainability cf suit — Second 
appcil.— The delivery of forma! possession in 
execution of a decree for possession gives a cause 
of action against a person iu actual occupation 
of the property. His occupation in spite of the 
execution is that of a trespasser who commits 
a fresh act of dispossession, and a separate suit 
therefore lies for recovery of possession from 
him. A question was raised whether it was 
open Co a defendant, who had contested a suit 
for possession on the ground of limitation in 
the lower Courts, could raise the contention 
for the first time in second appeal that the suit 
was barred under s. 244, Civ. Pro Code. But 
the point was not decided. HASSAN RAJA 

Chaudry v. Kalidas Chandra singha, 

8 C.W.N. 49. 

( 779 ) — $. 47— Possession by decree-holder of 
land not included in decree— Decree relating to 
— Questions rotating to execution of decree— 
Separate suit. — Tbe questions relating to the 
possession by a decree-holder of land not oovered 
by the decree, are distinct from those relating 
to the execution of the decree, and should form 
the subject of a separate suit. 8HURUT 
SOONDUREE DABEE v. PURESH NARAIN ROY, 

12 W.R. 85. 

(780) — S. 47 ( = (cj, Civ. Pro. Code, s 244 
1882) — Application of, where objection is raised 
to the decree itself, and not to its execution, doc. 

Objection by party defendant to sale of mort - 

qaqed property ordered to be sold by decree 
Where, on an applioalion to make a mortgage- 



CiY, Pro. Code (Acts Y of 1908, XIV of 1882 r 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

deoree absolute and for an order for the sale of 
the property, a party defendant seeks to stop 
the sale, contending that the decree passed 
against him is not binding on the property, on 
the ground that, since tbe decree, he has been 
adopted into tbe family of another person to 
whom the property belongs, the objection is an 
objection to the decree itself, and not to the 
execution, discharge or satisfaction of the de- 
cree, and, therefore, s. 244 (c) does not apply to 
the case. Kumaratta SERVAIGAUAN alias 
Chinn a swa rii v. P.LS.a.R. Sabapathy 
CHETTIAR, 16 M L J 543 = 30 M. 26. ()9 A. 

4 Q 0, 21 A. 277, 25 C. 133, 32 C. 262, F.\ 7 M. 
255, D.\ [R.. 31 M. 135 = 19 M.L.J. 21 = 3 
M.L T. 325, 32 M. 429= 19 M.L.J. 401 = 2 Ind. 
Cas. 18.] 


(781)— S. 47 { = Civ. Pro. Code , 1S82, s 241) 
— Mortgage-decree against member of undivided 
family — Surviving member brought on record 
on death of judgment-debtor — O' jection by 
surviving mtmoer to sale in execution — Deter- 
mination by separate suit. — Where, io a family 
consisting of two brothers, one of them mort- 
gaged the entire family property and died after 
the decreo on the mortgage had been made 
absolute, an objection to a sale in execution of 
the decree raised by the other brother on being 
brought on record as the judgment-debtor 
could not be adjudicated in execurion-prooeed- 
ings but could be determined only by a separate 
suit. RAMCHAND v. JADHO, 12 C P L.R, 73. 
[19 A. 480, 25 C. 133, F.\ 7 M. 255, note, F.] 


(782) — S. 47 { = Civ . Pro. Code, 1892, s. 244) 
— Mortgage simple but to becomes usufructuary 
on default — Decree giving possessions mortgagee 
— Mortgager's remedy to recover possession . — 
Where a mortgage was simple but was to be- 


come an usufructuary one if the money due on 
it was not paid, by a certain date, and the 


money was not paid, and the mortgagee obtain- 
ed a decree declaring him entitled to remain in 
possession until the debt was satisfied from the 


usufruot, the mortgagor could not apply io the 
execution department, under s. 244, to reoover 


possession on the ground that the debt had 


been discharged by the usufruct, and his proper 
remedy was by way of a suit for redemption. 

Har Prasad v. Sheo ram. 20 A. 506 = A. 
W.N. 1898, 139 (12 B.H.C. 160, 14 B. 327, R.) 

(783)— S. 47 ( = s. 244, Civ. Pro. Code , 1882) 
-Mortgage— Redemption— Possession — Sepa- 
rate suit. — In a suit for redemption by B, the 
eldest son of the mortgagor, a conseDt-deoree 
was passed whereby B was to pay Rs. 250 
in yearly instalment of Rs. 50, and he obtained 
possession of the property. In default of pay- 
ment of any one instalment the property was 
to revert to the possession of the mortgagee ; 
but B was at liberty to pay the whole of the 
balance due at the end cf any Chaitra and the 
mortgagee was to re-deliver possession. On a 
default in payment byB. the property went: 
into the possession of the mortgagee. 3 
having died in the meanwhile, his younger 
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brother filed a separate suit to redeem the pro- 
perty: Held, that the separate suit was main- 

iioo We ’ G0VINDA v - BABAJI » 6 Bom * 

(784) — 5.47— Decree— Execut ion— Act XXIll 
of 1861, s 11 —Mortgage— Redemption, — The 

proper course for a mortgagor who seeks for an 
account and redemption, or for redemption alone, 
is to bring an indenpendent suit for tfaatpurpose 
and not by means of an application to the 
Court, passing a deoreo for possession in favour 
of the heirs of a mortgagee for further execution 
thereof, by taking an account. Ravji Shiv- 
RAM JOSHI v. KALURAM. 12 B.H.C. 160 

[Appr., 20 A. 506; F., 12 B.H.C, 163; R. t 14 
327 

(785) -S. 47 (=Ctv. P,o. Code. 1882. s. 244) 

—■bale of mortgaged properly by mortgagee — 
butt to set aside sate — Right of judgment- 
debtor’s son to sue for redemption. — Where 
mortgaged property sold by the mortgagee in 
contravention of the provisions of s. 99 of the 
Transfer of PropertyAot, the judgment debtor’s 
son who was not a party to the proceedings, 
would not be barred by the provisions of s 244, 
Civ. Pro. Code, from instituting a suit for 
redemption of his share Muthuramam 
CHETTI V. Ettappasami, 22 M. 372 = 9 M.L.J. 
118. [F., 4 A.L.J. 787 = 1908. A.W N 1 

61' 3 nnw! ,r im 325; R " 8 °-C* 3 ‘ 27 ' C. 
6l=»n O.W.N. 1011=6 C.L.J. 320, F.B.] 

17 i {C t iv ' Pr0 - Cc<le - 1882 ' s - 3U) 

Decree lor sale of mortgaged proper/, Power 

of Court executing decrec-ObjecI ion not enter- 

-Tha i? of mortgage and decree. 

a «i , d ,l 8 ' n thlS Ca9e wa9 » deoreo (or tho 

S 1 ke p ? erly mortgaged, ftn d plaintiffs 
h part , 103 t0 the oreoution-prooeedinRB 

s a °K, er 0 188,1 ro P C08 <!Qtatives oi the 

intoThe 1 -. 0r W , 8r ° heId DOt entitl6d 8i8 - 

R <241 h nf !u ,a n * °L th9 dooro0 or tho mortgage. 

an inauiry * Wh r °' 9 od0 ’ ca °not oover suoh 

‘ V Y here “ d «oreo speoifioally ordors 

i e l P ?° Ul ‘ r - Pr3p0 ^' ths Court exo- 
stands and a ° re6 J 9 b ° UDd t0 OJCeout e it as it 
0 the deo q T t,0D rolatiD R t0 tho validity 
deoree was n or , tho mortgage on which the 

in a senl f W,llhaV0t0ba deoided only 

money iTJu u T' The 0a9e of a d °^oe lot 
‘ Q . wh ' oh ’ “'tor the death ol the debtor 

and^whinh 1 “ 9 , th ° a990ts of the dobt °f 
deoeased dih, he If-*® 1 re P r °sontative9 of the 

the ground that il 0t l ° th ° attaohme nt on 
part of tk. h . tho P'oPotty attaohed is no 

diff ran LTh °' th ° d000a " d dobt or. is 
no quia fon nf fot suoh latter ease 

8jS» 1 V*: sV 0, &. 5; 

N. 1908, 268 *36 A.L.J. 745 ; A VV r 21 A 
fM. 26= 16 M.L,J. 545 ; iR„ 105 P R lorn 
Bom. L.R. 1043, 32 M. 429-19 M.L.J. 417 ’ 
D., 6 A.L.J. 060-A.W.N. 1908, 92.] ’ 


(787) S. 47— Decree — Execution— Mortgage 
Possession by mortgagee till payments mort - 
gage-debt — Procedure on payment of money, — 
A mortgagee took possession of the mortgaged 
property, under a deoree obtained by him 
against the mortgagor, directing that the mort- 
gagee should remain in possession until the 
mortgage-debt wa9 pa |^ The mortgagor gul) _ 
frequently paid into Court the money due under 
the mortgage deoree, and applied to be restored 
to the possession of the mortgaged property, 
Both the lower Courts granted the mortgagor’s 
application Held that suoh an application 
was not the proper procedure for the mortgagor 
to rdeeem the property and to recover posses- 
sion from the mortgagee, the former deoree for 
possession having beeo fully executed when the 
mortgagee was put into possession. Ram 

chandra Ballad v. Bab a Esgonda, 12 B. 

B Cj 1 ®0. F . [ Appr ., 20 A. 506; R , 14 B. 327. 

17681— S. 47 { — Civ. Pro. Cole. 1832 s. 244, 
—Pirti'ion decree— Partition wider a decree — 
Suit-Application.—' Where a partition in in- 
terest is once effected by a decree between the 
co-parceners, a suit, and not an application 
under s. 244 of the Civ. Pro. Code, is the 
proper proeduro whereby to obtain a partition 

by metes and bounds. LADE v. SADASHIVA 6 
Bom, L.R. 35. 

(789) — S. 47 ( = 0, Pro . Code. 1982 s. 244) 
Question rotating to the execution , discharge 

or satisf action of the decree — Contest between 
the Judder of a decree for an undivided share of 
jemt property and an auction-purchaser pen- 
dente lito. One Walayati Begam obtained a 
deoreo for possession of a share in certain joint 
and undivided zsmindari property, aud this 
deoree was exeouted so far as might be by 
delivery of former possession. While the suit 
in whioh this deoree was passed was ponding, 
ono Raghunath Das obtained a simple money* 

decree against another 00 sharer in the zemin- 

dari and in exeoution thereof brought the 
property to sale and it was purchased by Nand 
Ki shore. Nand Kishore got possession. 
Wilayati Bogam applied for partition of her 
ahare. but was resisted by Nand Kishore. and 
accordingly instituted a suit agaiust Nand 
Kishore praying for a declaration of her title aa 
against him. Held that such a suit was not 
obnoxious to the prohibition contained ins. 244 
of the Code of Civil Procedure WILAYATI 

Begam v. Nand Kishore, A.W.N. 1908,93 

= 30 A. 231 = 3 A L J.947. (26 A. 447, D. ; 28 

A, 122, R.) 

(790) $. 47 ( = Cir Pro. Code, Act XIV of 

1882 , 24 4\ Decree for possession — Partition 

proceedings while suit pending and before exe- 
cution^ result of — Success* on suit for declaring 
that judgment debtor's interest in parent estate 
passed by partition proceedings to another estate . 

A purohased a portion of a joint estate from 

B, one of the oo-sharers and also obtained a 
deoroe against the latter for possession* But 
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before execution, a partition of the estate was 
effected by the Collector, as tbe result of which 
B got a separately numbered estate for his 
Bhare, whicn was smaller than the original 
estate. A then sued to have it declared that B's 
share in the original parent estate passed into 
that which he acquired by the partition. Held, 
that s 244, Civ. Pro. Code, did not bar the 
suit. The transformation required could not 
be effeoted without altering the decree given 
in the former suit, and no Court of execution had 
any authority so to alter the deoree that was 
sought to be exeouted in the execution-proceed- 
ings ; the question arising in the subsequent 
suit, though it was between the same parlies 
could not be regarded as one relating to the 
execution of the decree in the former suit. 
KISHEN ROY V. JAWAHIR 8INGH, 20 C. 260. 

(791) — S. 47 ( = olds 244)— Question of mesne 
profits. — If the question of mesne profits is not 
dealt within the deoree, a seperate suit for its 
recovery is maintainable. Where a deoree- 
holder, who had come into possession legally in 
execution, was finally held not entitled to such 
possession until he paid a certain sum, his 
possession was held to be wrongful for whioh 
mesne profits were claimable. JaMYAT SINGH 
v. NIHal CHAND, 60 PR. 1890. [R., 29 P R, 

1902 = 83 P.L.R. 1902; Cited, 29 P.R. 1902 = 
83 P.L.R. 1902.] 

(792) — S. 47 ( = old s . 244)— Money taken out 
of Court — Interest on such— Fresh suit barred. 
— Interest on money taken out of Court in 
satisfaction of a decree is to be reoovered in exe- 
cution-proceedings, and not by a separate suit. 
SHADI LAL v. MEHTAB CHAND, 82 P.R. 1896. 

(793) — s, 47 ( = Civ . Pro. Code , 1832, s. 244) 
— Question of liability for urongfut seizure in 
execution — Separate suit— Where property 
attaohed in execution of a decree is found by 
the Court executing the decree to have been 
wrongfully seized, the question of tho legal 
liability of the plaintiff of the loss sustained 
can only be determined by a separate suit, and 
an order adjudging such liability passed in 
execution of tbe decree will be set aside as 
illegal. MRS. ELIZABETH WRIGHT v. 8EETA 
RAM, 2 Agra 105. 


(794)— S. 47 {-Civ. Pro. Code, 1882, s. 244) 
— Monthly allowance, payment under decree— 
Cause of' action- Si pirate suit on failure to 
vay —-Where by a deoree the plaintiff’s right 
to a monthly allowance was declared, held that 
any failure on the part of the person bound to 
pay by the terms of the decree would constitute 
a good cause of action ; and a fresh suit brought 
on tbe assertion of payment being withheld 
would not be affected by the provisions of s. 11, 
Act XXIII of 1861. NAWAZISH ALY BEG v. 
VlLAYTEE KHANUM, 2 Agra 23- 


(795) — S. 17 ( = Civ. Pro. Code, 1882, s. 244) 

—Decree-Satisfaction— Act XXIII of 1861, 

„ rr Value of elephant taken in satisfaction of 

decree, but not delivered— Separate suit .— The 


plaintiff held a deoree against the defendants, 
and agreed to take an elephant in satisfaction, 
the defendants undertaking if satisfaction were 
entered up to be responsible for the value of the 
elephant, should it be claimed and reoovered 
by any other person. It was so claimed and 
recovered, and the plaintiff sued for its value. 
Held, that the suit was not barred by s. 11 
of Act XXIII of 1661, MUTHRa CHOWDRY 

v. Sheoruttun Mull, 6 N.W.P. 126. 

(796) — S. 47 { = Civ , Pro. Code, 1882 s. 244,) 
— Representative— Purchaser from judgment- 
debtor during attachment subsequently set aside 
— Suit, maintainability of . — A purchaser of the 
property of the judgment-debtor, during the 
pendenoy of an attachment subsequently set 
aside, oannot be deemed to be the representa- 
tive of the judgment-debtor within the meaning 
of s. 244. Civ. Pro. Code, 1882, and, therefore, 
a suit against suoh purchaser by the decree- 
holder is not barred by s. 244. HAFIZ 

Ghafoor-ud-din v. Hafiz Hamid Husain, 

4 Ind. Cas. 406. 

(797) — S. 47 = (Civ. Pro. Code, 1882 s. 244,)— 
Reversioners brought on record as Hindu widow's 
representatives — Competency to object in execu- 
tion — Suit . — A decree was passed against a 
Hindu widow. On her death the reversioners 
to her husband were made parties to the decree. 
They objected to the execution on the ground 
that the debt was contracted without legal 
necessity Their ojections were overruled and 
they filed the present suit, Held, that the suit 
was not barred by the provisions of s. 244, Civ, 
Pro. Code, inasmuch as they could not oontend 
in execution-proceedings that the mortgagor 
was not competent to make the mortgage, 
JAGARNATH 8INGH v. SHIV GHULAM SINGH, 

5 A.L J. 743 = 31 A. 4S = A.W.N. 1908, 288 = 1 

Ind. Cas. 704. (21 A. 277, F.) 

>798) — S. 41 — Execution of decree against 
husband— Objection by.widow on behalf of her 
minor son — Disallowance of — Suit by wiaow to 
set aside sale—S. 11 , Act XX111 of 1861 . — 
Where a widow’s objection, on behalf of her 
minor son, to the sale of her husband’s 
property attaohed in execution is disallowed, 
s. 11 of Act XXIII of 1861 does not prevent 
her from instituting a suit to set aside the sale 
on the ground that the husband was not liable 
UDder the decree. ISSAN CHUNDER DOSS v, 

Chundro Bodinee, 7 W.R. 361, 

(799) — S. 47( = Civ. Pro. Code, 1882 s . 244,)— 
Hindu law — Liability of son for father's debt — 
Civ. Pro. Code, s. 244— Suit against son to 
enforce decree against father— Zemindar i . — A 
Zemindar represents the estate during his life 
for all practical purposes, and after his death, 
as the estate does not constitute assets which 
can be seized in execution, it is open to the 
creditor by a separate suit to enforoe the debt 
so far as it is binding on him against the Suc- 
cessor. A son, even in his father’s life-time, 
is debarred from setting up that tbe whole un- 
divided anoestral property is not liable for his 
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father’s just debts, but it is only after the 
father’s death, when the whole estate has pass- 
ed to him by survivorship, that he is under a 
distinct obligation to discharge the debts out 

of it. arunachala v. Zemindar of 8iva- 
giri ; Zemindar of Sivagiri v. aruna- 

CHALA, 7 M. 328. [F., 13 M. 265 ; R., 10 M. 
U7. 16 M. 99. 17 M. 122, 9 B. 198, 32 M. 
429 = 19 M.L.J. 401.] 

(SOOj — S. 47 ( = Ciu. Pro. Code, 1982, s. 24-4) 
— Hindu Law — Right of suil.—S. 244, Civ. Pro. 
Code, is no bar to a suit, brought by a Shobait 
as such, to set aside the sale of trust property 
held in exeoution of a money-decree passed 
against him in hi° private oapaoity. Ram 

Krishna Mahapatra v. Mohunt padma 

CHARAN Der OOSWAMI, 6 C.W N. 663 (17 

C. 711, R.) [F., 12 C.W.N. 309.] 

(801) S. 17 i = Civ. Pro. Code, 1882 s, 244 , ) 
—J folder of maintenance decree— Questions be- 
tween heirs of judgment-debtor and decree-holder 
• Questions whether lo be considered inexccution, 
— Questions arising between the holder of a 
decree for miintenanco and the heirs of her 
judgment-debtors cannot be determined in exe- 
cution. Quterc. — Where the original judgment- 
debtor is alive, cau the holder of a decroo for 
maintenance enforce her claim by execution 
without a fresh puit for eaoh instalment unpaid. 
PREMOO BEEP,EE V. DAS800 DEBRA JO W 
R. 93. 

(802)— S. 47 ( = Civ. Pro. Code, 1882 s. 241,)— 
Simple money-decree against father— Objc< lion 
to execution on. sons —Fresh suit against sons 
instituted on strength of such objection— Estop- 
pel. The defendants, the sons of a judgment- 
debtor objooted to tho execution of a decree 
obtained against the judgment-debtor, on the 
ground that tho property, boing ancestral, 
cannot bo sold in execution of a simple money- 
deoree obtained against the father, and that a 
fresh decroo should bo obtaiuod against them. 
The Court dismissed tho aoplioation for execu- 
tion on that ground. Held that the defendants 
woro not entitled lo plead s. 244 of tho Code as 
bar to a subsequent, suit instituted on tho 
strength of their former plea ; and it matters 
nothing that the suit as framed was not exactly 
the suit suggested by tho plea of tho defend- 
ants. JAGANNADHA ROW v. KURM \VY \ 

17 M.L.J. 314. v u K M Alia, 

(803)— S. 17 [ = Ci«. Pro. Code, 1882 n. -dtp) 

— One of tiro joint decree-hold, rs rcc'verin,i the 
entire decree amount , maintainnbslitit of suit 
against, lag in* other decree dot ter tor his share. 
—Where ono of two joint deoree-holders receives 
t ho ontiro decree amount from the judgment. 
do bt . or certifies to tho Court tho fact of such 
rec 0, P f » although such certificate does not 
abs olvo the judgmont -debtor from liability to 
the otbor deoroo-holdor, yet tho lattor is not, if 
h 0 e leot8 to adopt such a course, preoludod from 
euinS ^ recover his sharo from his joint deoree- 


Civ. Pro, Code (Acts Y of 1908, XIV of 1882- 
X of 1877, XXIII of 1861 and VIII of 
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holder, instead of proceeding against tho judg- 
ment-debtor in exeoution. SOMASUNDARAM 
PlLDAl v. KRISHNaSAIVMY NAIDU, 29 M 
183. * 

47 ( = Cir. Pro. Code , 1882 s. 244,) 
Transferee from auction-purchaser — Trans- 
feree from judgment-debtor in -.possession — Re - 
cove nj of possession — Regular suit — A transferee 
from an auction purchaser can recover posses- 
sion of property from the transferee of the 
j judgment-debtor, by a regular suit, and not by 
an application under s. 244, Civ, Pro. Code 

HIRA V. amar Singh, 2 Ind. Caa. 454. (31 A. 

82 * R . ) 

(8051 — S. 47 ( = Civ, Pro. Code, 1892 s. 244,) 

—■Auction-purchaser— Trespass by judgment - 

debtor % decree-holde r awl oth*r persons — Sui/bt/ 

purchaser for compensation not barred by s. 244 , 

—The plaintiff purchased a peramba in Court 
auotion and tho sale was confirmed but before 
he obtained possession, the deoree-holder and 
judgmont-dobtor, joined with other persons and 
carried away some of the materials of a build- 
ing standing upon the land. £7 eld that a 
suit for compensation against all these persons, 
who wore joint wrong. doers was not barred 
by s. 244, Civ. Pro. (jCode, as tho question 
between the parties was not oue relating to 
tho execution of the decree, KOLINTAYITA 

antanhodan Mama Amina v. Kolintayita 
Muyyarikandi Bevachi Ha.ii, 17 MLJ. 
543 = 3 M.L T 97 = 31 M. 37. 

(806)— S. 47 (Civ. 'Pro. Code, 1SS 2, s. 244)— 
Delivery of property in execution of decree sub- 
sequently amended —Suit t>< recover pr.psrtv so 
/.Uvu away— Suit in same Court- X j bar of suit. 

Where in a prior suit by the defendant 
against tho plaintiff and others for foreclosure 
ot a mortgage, tho Court held that the plaintiff 
was not liable, but the decree was wrougly 
drawn up against the plaintiff; also and on 

delivery of tho pUintiff’s shire in execution' of 

the decree, tho plaintiff upplied for and E ot tho 
decree amended by bringing it in conformity 
with tho judgment, a suit by the plaintiff to 
recover the property taken away from him in 
execution was not birred by the' provisions of 
*1 -H o the Code, as the suit was brought in 
the same Court which could determine the 
matter in execution-proceedings and conse- 
quently there was, at most, only an error of 
procedure and not exercise, by the Court trying 
,0 ^jurisdiction which it did not possess. 

rmiTM M r D U r o 0,1IKAM v * d «ANURJOY 
counA, b O.P.L.R. 3. [i'Hcd. 17 C.P.L.R, 

1 1 8. J 

(S07) S. 47 Execution of decree — ithi-'h- 
mn,t of grain-SetCng aside of atfachmmi - 
*ud for damages. -A held a decree against B 

/ , 111 OXt? °dtion a certain quantity of grain 

,nR B "' i ' S * Uaohed - 1,1 »PBe*l, the 
eorto was set aside. Thereupon, B claimed 

arnages for the injury sustaiued by the goods 

while under attachment, Held; that the 
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X of 1877, XXIII of 1861 and VIII of 

1859)— confmued. 

matter oannot be disposed of under s. 11, Act 
XXIII of 1861, but must be made the subject 
of a separate suit. KASHEE KlSHORE ROY 

Chodhry v. Noor Khan, 7 W.R. 49. 

(808) — S. 47— Execut ion of decree — Objection 
by judgment debtor , that the auction-purchaser 
had taken possession of property to which he was 
not entitled , maintainability of — Necessity of 
separate suit. — Where a judgment-debtor 
objected that the auction-purchaser had taken 
possession of property to which his sale-certifi- 
cate gave him no title, held, that the question 
in dispute should be decided by a separate suit 
and could not be decided under s. 47, Civ. Pro. 

Code. Maharaj Singh v. Jagan Nath and 
Man RAI, 14 O.C. 70. (31 A. 82, 11.) 

(809) — S. 47 ( — Civ. Pro. Code, 1892 s. 244.) 
— Decree , execution of — Interpretation. — S. 244 
of the Code pre-supposes a decree enforceable by 
the decree-holder, against a person betweeu 
■whom and the decree-holder the question has 
arisen, and does not apply to a question arising 
between a decree-holder and a person against 
whom there is no decree to be executed. (23 
A. 346, F.) Hence, where, in a suit for sale 
upon a mortgage, a person was impleaded as 
defendant agaiust whom no relief wa3 claimed, 
held that a subsequent suit for redemption by 
him was not barred by s. 244, Civ. Pro. Code, 
1882. Sheo Pargas Singh v. Nawab 
SINGH, 7 A.L.J. 264 = 5 led Cas. 496 = 32 A. 
321. 

(810) — S. 47 {-Civ. Pro. Code, 1882. s. 214) 
— Assignee not brought on record — Regular suit. 
— The assignee of a decree applied to be brought 
ou the reoord and for execution ; but his peti- 
tion was rejected, aud he filed a regular suit for 
the cancellation of the order refusing execution, 
and for a declaration of his right to execute the 
decree. Held, that the suit was not barred by 
s. 244. Civ. Pro. Code, as he had not been 
brought on the record as deoree-holdcr. RAMAN 

v. MUPPIL NAYAR. 14 M. 478. [II., 16 A. 

483, 3 O C. 32, 26 M. 2G4.] 

(811) — S. 47 ( = Civ. Pro. Code, 1882, s. 244) 
_ Objection to execution disallowed— Fresh suit 
for possession by o } jector.— Where certain land 
was sold in execution, the Court having dis- 
allowed objections taken to the attachment, 
but the objector obtained a decree agaiust the 
purchaser setting aside the Court-sale, a suit 
for possession by the objector was held to be 
not barred by the provisions of s. 244. IvETLE- 
LAMMA v. IvELAPPAN, 12 M. 228. 

(812) — S. 47 ( = Civ . Fro. Code, 1882. s- 244) 
— Suit to set aside Court sale— Plaintiff no 
party to aecree— Purchaser no pacty to fraud— 
Effect . — It is clear that s. 244 does not bar a 
suit by a person who is no party to the decree 
from bringing a suit to set aside a sale held iu 
execution of a fraudulent decree. In such a 
suit it is not necessary to establish that the 
purchaser was also implicated in the fraud by 


Civ, Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
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whioh the collusive deoree was obtained, and 
the execution-prooeedings were conducted. 
HUNGSHA MAJILLYA v. TINCOWRI DAS 
Karmakar, 8 C.W.N. 230. (24 W.R. 260. D. \ 
6 C.W.N. 283, R.) 

(813) — S. 17 (=s. 214 of 1SS2) — Evecution- 
proceedings under Act X c f 1859 — Application 
of s. 241. Civ. Pro. Code, 1882 and s 11. Act 
XX III of ISO I— Suit to set aside sael fer fraud 
— S. 244 of the Civ. Pro. Code, or the corre- 
sponding s. 11 in Act XXI II of 1861 ; can have 
no application to the proceedings in execution 
of a decree UDder Act X of 1859, and a suit 
lies in the Civil Court for the purpose of setting 
aside the sale upon the ground of fraud. 
BRO.JO GOPAL SlREAR v. BUSURUNNISSA 
Bibee, 13 C. 179. [R., 17 C. 769, F.B.] 

(R 1 4 ) — ,S\ 47 { = Civ. Pro. Cede. 1882 s. 211,) 
— Decree tainted with fraud , alleged— Suit to 
set aside sale in cxecutian of ex parte decree ■ — 
Proceedings, under s. 244. Civ. Pro. Code, 1882, 
pre-suppese the existence of a valid decree. A 
suit to set aside a sale ou the ground of fraud, 
challenging the decree in execution of whioh 
the sale took place as fraudulent, is maintain- 
able, although the said decree was set aside on 
the ground of non-service of summons. The 
plaintiff in such a case is entitled to show that 
the decree, under which the sale was held, 
was obtamed by fraud as against him. RAM 

Narain Tewari v. Shew Bhunjan Roy, 
27 C. 197. (21 C. 605. 24 C. 546, Appr.\ 2 C, 

W N. 691, 26 C. 326. Note, 26 C. 324, 26 C. 
539, R.) [R., 5 C.L.J. 328.] 

(815) — S. 47 ( — Civ. Pio. Cede, 1882, s. 241) 
— Exonerated defendant whether party to suit. 
— A defendant who has been exanerated from a 
suit ceases to be a party to the suit within the 
meaning of s. 244 (c) of the Civ. Pro. Code. 
Consequently, it is open to the plaintiff-decree- 
holder to bring a separate suit against such 
defendant for recovering his share of the costs 
incurred in execution. GADICHERLA CHINA 
SEETAYYA v. GADICHKRLA SEETAYYA, 21 M. 
45. [Ex cl., 23 M. 361, P.B.; R., 23 A. 346, 
17 M.L.J. 416 ] 

(816) — S. 47 ( = C iv. Pro. Code, 1892. s 214) — 
Execution of decree— Questions relating to — 
Separate suit — Sale of property belonging to 
third person— Execution of electee against judg- 
ment de‘ dor— Rights of tar person whose pro- 
perty has been thus sold —The first defendant 
obtained a decree on a mortgage against X, 
and in execution caused certain property to be 
sold which the plaintiff claimed as hie own, 
under a sale to himself by the sons of H. The 
application of the plaintiff to have the sale set 
aside was rejected . He accordingly instituted 
the present suit against the decree-holder and 
the auction-purchaser for a declaration of his 
title to the property. The lower Court held 
that s. 244 was a bar to the suit. Held, on 
appeal, that s. 244 did not bar the suit. Is 
could have no application except as regards 
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property affeoted by the deoree, and a part of 
the property which wag the subjeofc of the 6Uit 
was not inoluded in the deoree. The question 
in dispute in this guit did not arise between 
the parties to the former suit or their repre- 
sentatives. If the property of a Ihird person is 
sold in exeoution of a decre Q , he is not obliged 
to wait until he is aotually dispossessed by tho 
auction-purchaser. The denial of bis title en 
titles him to bring the suit. SHI VRAM 
CHINTAM v. Jivu. 13 B. 34. [Diss., 18 M. 
13, 1 S.L.R, 158 ; R. 23 C. 62.] 

(817) S. 47 l = Civ. Pro. Code , 1882, s. 244) 
— Decree satisfied. — Where a decree has been 
satisfied, it prevents an application uuder 
s. 244. Civ. Pro. Code, 1882. RASH BEHAR 
MANDAL v. RAKHAL CHARN MANDAI*. 1 C.W. 
N. 708. [R., 113 P.L.R. 1904 = 45 P.R. 1904. j 

(818) — 5. 47 —Decree containing penal clause 
—Relief against penalty in execution. — Where 
a deoree contains penal olauscs, relief as agains 
the penalty cannot be granted in executiou- 
prooeeding9. The general rule is laid down in 
s. 47 of the Code, which ha3 been generally 
held to exclude all questions relating to the 
validity of the deorse. DAYARAM JESAMAL 

v. ADAMJI KARIMJI, 4 S.L.R, 1=7 Ind Cai. 
883. 

(819) — S. 47 ( = Civ . Pro. Code, 1892, $. 244 
—No question of execution after sate. unless sale 
set aside, Whether there has been a salo under 
a deoree, and tho decroe- holder has boon put 
in possession, and tho judgment-debtor tbon 
presents a petition complaining of the action of 
tho Amiu iu directing the delivery, the question 
raised by the judgmeut-debtor is not one arising 
m execution with the meaning of s. 244, Civ. 
Pro. Code, as, after sale, there can bo no 
further question of execution unless, of course, 
it happens that the sale is sot aside. KUPPU* 
SAMI AIYAR v. RAMASWAMI AIYAR, 6 M L J 

256 


(820)— S. 47 ( = Civ. Pro. Cod*', 1882, s. 214) 
— Sale-certificate , whether a stjnrate suit to set 
aside a sale on the ground of fraud, is maintain- 
able, when decree lias ceased to l>c executable.— 
Plaintiff sued to have a salo-certiiioato sot 
aside. Tho decree in question was admittedly 
dead at tho time ho instituted the suit. It was 
dear, therefore, that, at tho date of the suit, 
plaintiff oould not havo proceeded by way 
pf application under &. 244 of tho Code, held 
independent of the fact of his not having been 
able to mako such an application at tho time 
plaintiff became aware of tho existence of tho 
eale-oertifioatc, thero was nothing to prevent 
him from bringing a regular suit to set aside the 
certificate, if ho was within limitation fora 
regular suit. NGA SA GYI v. Nga Yb Ban, 
U.B.R. 1905, Civ. Pro., 36. (10 C. 538 

19 C. 683, 25 C. 718, 20 M, 349, 22 B. 267* 

rv ^ ^ * U.B.R. 1910, 4th Qc.i 

UlVif 66.1 


(821) — S. 47 ( = Cip. Pro. Code , 1882, s. 244) 

Execution- sale — by judgment- debtor to 

set aside sale . — Toere is nothing in the Code 
whioh prevents a judgment-debtor from suing 

the purchaser to have the sale set aside on the 
ground that there is no saleable interest in the 
property, even though suoh a suit m^y not be 
maintainable against the deoree-holder with 
reforenoe to the terms of p. 244 of the Code 
Narain v. PURAN, A.W.N. 1883, 218. [R,' 

8 A. 146.F.B ] 1 ' 

(822) — S. 47 ! = Civ. Pro. Code, 1882, s. 244) 
—Party to suit not affected by decree — Separate 
su it.— Where a deoree passed against one 
defendant in a suit does not affect another 
defendant, nor deoide the title to property set 
up by him, then on attachment of the property 
in exeoution against the former, it is competent 
to the latter as woll as hi9 transferee to maintain 
a separate suit for establishing his title to the 
attaohed property. The mere (net of a person 
having been added as a defendant in a suit, 
oannot, where no decree has been passed as 
against him, deprive him of his rights of suit 
and coufino tho determination of his rights to 
the exeoution department, if, in exeoution 
against another of tho defendants, tho decree- 
holdor happens to attach the property of suoh 
person. 8. 244 of the Civ. Pro. Code cannot 
apply so as to preclude a separate suit in suoh a 
oasr. Tho scotiou pre-supposos a decree en- 
forceable by the decree-holder against the person 
between whom and tho decree-holder the 
question referred to arises, and has uo applica- 
tion to questions arising between the deoree- 
holder oud persous against whom there is no 
deoree to be exeouted. XALKA PRASAD v. 
Basant Ram, 23 A. 3*6. ui B.L.R. 149, F .; 
15 M. 226, 10 W.R. 191, 12 O. 458, A.W.N. 
1893, 67, 11 A. 74. 19 A. 52, 23 M 361, 8 M, 
473, 22 M. 131, 17 R. 49, Dins.; 8 A. 146, A. 
W N. 1899. 184, 21 M. 45. R.) [ Diss , 15 C.P. 
L.R. 106, 17 0. P.L.R. 178; F., 29 C. 696 ; R., 
26 A. 447, 7 A.L.J, 261 ; />., 6 Rom. L.R. 697.} 

(823) S. 4/" ( — Civ, Pro. {'ode, s. 244 ) — Per- 
sonal decree — Suit to establish right as trustee.— 
A suit by a trustee for a declaration of his right, 
as trustee, to property attached in exeoution of 
a deoree against him personally, is not barred 
by s. 244 of the Civ. Pro. Code. NATH MaL 
Das V. Tajamul Husain, 7 A 36 = A.W.N. 
1884, 218. (5 A 106, 2 A. 752, R.) [F , 15 0. 

437, 23 M. 195. F.B.. b C.W.N. 63 ; R.. 8 A. 
Gv>6 = 6 A.W.N. 228, 16 C. 1 , 12 A. 313, F.B., 

1 O.C. Sup. il, 23 B. 237, 23 A. 263 = 21 A.W. 
N. 75 ; D., 7 A. 517, 16 C. 603.] 

(924) — 5. 47 ( = ( ir.Pro.Code, 1SS2, $.244)— 
&xecutic:i of decree — Question relating to fztett* 
hon {'hum for tetund of amount realixtdxH 
excess of tv htu was allowed by decree.— Where* 
alter tho execution of a decree is oompleted, tho 
judgment-debtor applies that, as the deoree- 
holder has realised from him more money than 
was allowed by tho deoree, refund be made to 
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him of the amount due to him. the application 
oan be treated as a review and the order grant- 
ing the same is appealable. In such a case, j 
the judgment-debtoc is not required to file a 
separate suit for recovery of the money olaimed 
by him. KALU KHAN v ABDUL LATIF. 
113 P.L.R 1904 = 45 P R. 1904. (P.R. 63 of 

1901, S.C. 101 P.L.R. 1901, R.) 

(825) — S. 47 ( — Civ. Pro. Code, 1882, s. 244) ' 
Order made pursuant to an appellate decree by a j 
subordinate Court , whether appealable. — An , 
order made pursuant to an appellate decree Dy 

a Subordinate Judge is an order made in execu- . 
tion and so appealable. PRAYAGA DOSS JEE 
Varu, Mahant v. TIRUMaLLIA ANANDAM 
P1LLA1 PURASA 8RIRANGA CHARULU VaBU, ! 

4 M.L.T. 92 = 31 M. 406. (17 M. 343. F.) 

I 

(826) — S, 47 ( — Civ. Pro. Code . 1692, s. 244 j 
— Property attached not private property of judg- 
ment debtor - Question in execution —In execu- , 
tion of a money decree, certain properties were 
attached as the private properties of defendants , 
2 and 3. The 6th defendant in the suit objected 
on the ground that the properties were not the 
private properties of defendants 2 and 3, but 
belonged to a tavazhi consisting of defendants 

1 io 9. Held that the question was one falling j 
within s. 244 of the Uiv. Pro. Code, and an \ 
appeal lay from the order of the Court of first 
instance. (23 M. 361, F. ) RANGAN PATTAR v. 
LAKSHMI NEITHIAR, 14 M.L.J. 137. [R. t 30 
M. 215 = 17 M.L.J. 377 = 2 M.L.T. 31. 8C L.J. 
20 .] 


( 327 ) — S. 47 (-Civ. Pro. Code , 1882, s. 244) 
- Legal rt pi esento lives of a deceased decree 
holder — Representatives — Revision.— The Code 
of Civil Procedure contains no provision under 
which a representative of a deceased decree- 
holder oan have bis name entered on the 
record when nothing remains to be done under 
th6 decreo beyond its execution. An order 
refusing to suoh <a representative his claim to 
continue the execution-proceediugs, cannot be 
interfered with, by way of revision, but is 
open to appeal under e. 244 of the Code of Civil 
Procedure. JESHANKAR v. PANDYA FUL1A. 
2 Bom. L.R. 837. 


(S28)-— S. H { = <’«>• P ''° • Cede. 1882, s. 244) 

_ Death of'rrspondC'd -Representatives brought 

on record- Dispute inter se as to right to 
execute decree.- Qiuslvn whether open .- The 
olaintiff respondent to an appeal having died, 
q 0 rap persons were brought on the record by 
the defendant -appellant as his representatives. 
On the dismissal of the appeal, some of the 
pr.r-m;^ thus brought ou the record applied for 
execution of the decree, excluding the rest on 
the ground that they were not real represen- 
tative* The application was objected to by the 
persons excluded, who claimed also to be en- 
titled to the benefit of the deoree. The first 
Court stayed proceedings and referred the 
•parties to a regular suit. On appeal, the 
District Judge directed that the point in dispute 

C. II-73 


should be determined in execution. Held that 
an appeal lay to the District Judge inasmuch 
as the first Court passed a definite order reject- 
ing the application to execute the decree until 
it had been decided in a seperate suit as to who 
were the legal representatives of the original 
plaintiff. Held, also, that the first Court had 
no jurisdiction in execution to re-open the 
question as to whether certain persons brought 
on the record of the suit as representatives of 
the deceased plaintiff and as such made res- 
pondents in the appeal pad been properly joined 
as parties or not. The matter was settled by 
the Appellate Court before passing its decree 
and therefore could not be questioned in exe- 
cution. The orders of tbe first Court and the 
District Court were both set aside. VENKATA- 
Challa REDDI v. Venkatarama Reddi, 24 
M. 665. 


(829i — S. 47 ( = C’V. Pro. Code , 1882, s. 244) 
— Redemption — Enlargement of time.— An 
order declining to enlarge the time fired for 
redemption is appealable under s. 244, Civ, 
Pro Code, 1882 RANGO v BHOMSHETI, 
3 Bom LJR. 554 = 26 B 121. [F.. 5 Bom. L.R 

719; R., 28 B. 102, 6 A. L. J. 537.] 

(830) — S. 47 ( = C\v. Pro. Code , 1882, s, 244) 
— Conditional vendee purchasing from mortgagor 
— Representative of mortgagor.— Persons hold 
ing a deed of conditional sale, but eventually 
become the owners of tbe property concerned 
by purchase under a private sale from their 
mortgagor, should be considered his represen- 
tatives for the purposes of s. 244 of the Civ, Pro. 
Code, consequently on an order disallowing 
their objection to an execution against the pro- 
perty, of whioh they had tecome the owners, 
an appeal is the proper remedy and they are 
not eDlitied to bring a separate suit. JANKI 

Prasad v. Ulfat ali. 18 = 284 A, A.W.N. 
1894,151. Upp>\, 20 M. 378 = 7 M.L.J. 89 ; 
R.. 1 N.L.R. 49.] 


(831)— S. 47 ( = Civ. Code . 1882, s. 244) 
—Question as to the discharge or satisfaction of 
a decree— No application for execution pending. 

Where a Court is dealing with a question 
relating to the discharge or satisfaction of a 
decree, it may be said to be exeuting the 
decree- in the sense ot s. 244. Civ. Pro. Code, 
although no formal application for execution 
may have been made to it, and an order passed 
by the Court on such a question is a decree and 
L appealable RATvI K:\MLESSURI PERSHAD 

Singh v. Sukhan Singh, 7 c.W.N, 172, 
[R., 12 C.’vV.N. 282 = 7 O.L J . 581.1 


(832)— S. 47 — Execution Court , if may in- 
vestigation validity of decree — An order impro’ 
per ly passed under s. 47, if appealable . — Where 
a jurisdiction is usurped by a Court in passing 
an order against whioh an appeal would lie, 
appeal against the order cannot be defeated by 
. showing that the order was without jurisdic- 
tion. So where a Court purporting to aot 
under s. 47 # Civ. Pro. Code, direoted execution 
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to proceed against a minor, and an appeal was as the order of dismissal of the application 

preferred on the ground that the deoree sought was one determining such a question, an appeal 

to be executed did not biDd the minor, held — would lie from such order, SlVASAMI NAICKAR 

that the fact that, on the appellant’s own v. RATNASAMI NAICKAR, 23 M. 868 = 10 M.L.J. 

showing, the minor would not be a party to 314. [Diss., 27 M. 259 = 14 M.L.J. 57 ; F, 8 

the decree within the meaning of s. 47 and C.WN. 257 ; R , 6 M.L.T. 252 ; D., 31 C- 922 

thus the order would not be an order under =8 C.W.N. 264. J 

s. 47. would not make the appeal incompetent. _ 

An execution Court must proceed on the as- < S 3 6 j — S. ft ( = Cit>. Pro. ( Gde. 1 882, s, 244) 
sumption that there is a valid decree capable of ‘E.n citlion of decree Properly not in suit come 
execution.and it ia not open to it to investigate ltit0 custody of ( ciot, order dismissing ap 2 *l\ca- 

tbe validity of the decree or its binding tion for delivery of, ay penial iliiy of. — Where, 

character. MOHARAJ KUMAR BlNDESWARI iu ,be course of the execution of a decree, 
CHarAN SINGH v. THAKUR Lakpat Nath 00rta > D property not comprised in the decree 
SINGH 15 C.W N. 725. was taken possession of by the Court’s officer 

and brought to the Court, au order of the Court 

(833)— S. 17 — Decree for possession of land— ' dismissing the application of the defendant 
Execution’— Objection by defendant— Appeal , — j for the delivery back of suoh property, was 
On a plaintiff endeavouring to obtain possession held to be an appealable order. The question 
of land which had been decreed to him and to j which arose as to what should be done with the 
pull down buildings, be was opposed by the property was one berween iho parties to the 

defendant. The plaint-fi thtreupon applied to suit, and as such property was interfered with 

the Court executing the decree but was referred in course of the execution, the question 
to a fresh suit on tho ground that the decree involved was also one relating to the execution 
wag silent about the demolition of buildings. of the deoree. Tbo above order, therefore, was 

Eeld he should appeal against such .order as a one falling under s. 244 of the Civ. Pro. Code, 

matter to bo determined in execution aud that ! and consequemiy an appeal lay therefrom, 
no fresh suit lies. RADHa GOKIND BHaHa v. J Appa Rao v. VENKATARAMANAYAMMA, 23 
BROJENDER COOMAR ROY CHOWDHRY, 7 W. , M. 53. (5 M.H.C. 185, 12 B.L.R. 901. R.) [R. t 
R 372. 5 P R. 1907 = 23 P.L.R. 1909 = 40 P.W.R. 

i 1907.] 

(834) — 8. 47 ( — Civ. Pro. (’ode, 1882, s. 244) 1 

Decree against debtor's representatives, attach- (837) S- 47 ( = Civ. Pro. Code t 1882. s. 244 ) — 
ment of properly in execution of, order disalloir - Decree against karn a van as senior member and 
ing objection to, appealability of . — Where the ; oianager oj tarwad— Objection by members of 
plaintiffs, executing a decree obtained by them 1 l arjl 'ad to attachment of toward property — 
against the representatives of their debtor, pro- j ^ please of attachment — Suit to set usicc order. 
posed to sell certain property which the defend- , Plaiufciff had obtained a deoree against a 
ants alleged was their own private property, karnavan as senior member aud manager of a 
and tho Court passed an order against the tarwad. In execution of the deoree he attached 
defendants, held that, for the purposes of an certain tarwad property. Some members of the 
appeal by the latter, suoh order was one passed | tarwad objected that tho tarwad property was 
under s. 244 of the Civ. Pro. Code, uot- , n °t under the decree, and the attachment 

withstanding that tho defendants had alleged was raised. Plaintiff now sued to set aside the 
that the property was their own privato property order releasing the property from attachment, 
and not such property ns could come withiu tho 1 that the defendants were, in the absence 

scope of the deoreo. MUEMANTRI v. ASHFAK j preof of fraud, bound by the decree obtained 
AHMED, 9 A. 603. (7 A. 547, 7 A. 733 F ; 2 1 a 8 ainsfc their karnavan, who was sued as senior 

A. 752, 4 A. 190. 6 A. 109,11 B.L.R. 149. 20 1 member and manager of the tarwad. Since 

W.R. 280, 7 M. 265, It.) R., 12 A. 313, i they were bound by the decree, they could not 

F.B., 12 A. 73. 17 M. 399 ; /)., 11 A. 74=8 j blJ Stated as strangers to the deoree for the 

A.W.N. 275, 15 C. 437, 1 purposes of execution. Their claim must be 

1 considered to havo been dealt with under 

(835) S. 47 ( = C iv. Pro. ( ode, A IV cf s. 244, Civ. Prc. Code. Plaintiff’s remedy was 

1882) s . - Tj ndct t ion nf ]>ropt ily in J thereforo by w^v of appeal the order of 

sale-proclamation, ouler dismissing application release aud not by a regular suit. KA.MAL 
lor stoppage of sole on the ground of, appeal lies IvUTTI v lBRAYI, 24 M. 658. [R t , 80 M. 215 
against.— An application made by tho defend- =17 M.L.J. 377 = 2 M L T. 31. l 

ants for an order that the sale uuder tho * J 


execution petition put in by the plaintiff should 
not be proceeded with, beoauso in tho sale-pro- 
olamation, the value of tho property had- been 
under-estimated, was dismissed on the ground 
that the alleged under-valuation was imma- 
terial. The questiou raised by tho defendant’s 
application was held to bo a question falling 
under 8, 244 of the Civ. Pro. Code, and so long 


; (833) — S. /T ( = C»u Pro. Cede, 1882, S. 244) 

—Appealability of order falling within.— It. as 
between the assignee of a deert <? and the judg- 
ment-debtor, any question is decided which 
falls within the 6cope of s. 244. the decision ia 
open to appeal. ClIHOQMAL SEPANI v. 

Govind Pershad Mahajan, 15 O.P.L R. 69. 

(7 A. 457, 11 0. 893. Note, F.) 
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(839)— S. 47 ( = Civ . Pro. Code, 1882, s. 244) 
— Direction by High Court to take account of 
amount dm under mortgage —Order of Court 
directed declaring amount due — Appeal — A 
District Court passed an order declaring in 
Court, under s. 88, T.P. Act, the amount due 
to a decree-holder for principal and interest 
due on a mortgage on taking accounts as 
direoted by a decree of the High Court The 
decreL-holder preferred an appeal against the 
order. Del d that the order appealed against 
was one falling under s. 214 ic), Civ. Pro. Code, 
as it was a question arising between the parties 
to the suit in which the deoree was passed 
on appeal by the High Court and relating to 
the execution of that decree. Consequently 
an appeal lay against the order. THE ARYAN 

Bank of Vizagapatam v. Kamma Venkata 
Narasayyamma Garu, 26 M 237. 


*(*' IHi? 


Civ. Pro. Code (Acts Y o$ HOBiiXIV .of 188SL % ^ ^ 
X of 1877, XXIII. of ,1861 and YHl fa>\± r ? 
1859 ) — continued • *V ■* o * A 

‘ < I 1 i ' ■ - A r l- 

behalf also, was held to be a deoree under' * ^ ^ C 
s. 244, Civ. Pro. Code, within the meaning of 
that word as defined in s. 2 of the Code, and 
was, therefore appealable. MAKKA v. SRI 
Ram. 24 A. 108 = A. W N. 1901, 169. 


* 


(810) -S. 17 ( = ?. 211, Cm, Pro. Code , 1882) I 
— Older paused in execution between parties to | 
suit— Decree — Appeal — Exicuticn of decree — 
Varying of decree. — All orders passed in execu- 
tion between parties to the suit in whioh the 
decree was passed, or their representatives, fall 
under s. 244, though they may be passed under 
any of the succeeding sections dealing with the 
execution of decrees, and, if such orders are 
not specified in s. 588, they are decrees and are 
appealable. A Court executirg a decree has no 
power to vary the decree, however harsh it may 
seem. MAUNG Lu NVO v. KAUNG HLA PYU. 
L.B R. 1893—1900. 373. 


(841) — S. 17 (=o/i s. 211i — Pre-emption • 
decree— Question of payment in time in a pre- 
emption suit. — Case wnere it was held that the 
question whether money was deposited in 
Court in time in a pre-emption suit was one 
under s. 244 and that an appeal lay from the 
decision thereof. SAGHAR MaL v HYAT, 38 
P.R. 1898. 


(842) — S. 17 — Application for execution of 
entire decree by one decree-holder — Dismissal of 

appeal 
ere 


W ^ ^ • w w 

application— Appeal.— Case where an app 
was held to lie to the Divisional Judge. Wb 
an application, under O. 21, r. 15, was rejected 
without summoning the judgment-debtor and 
where such debtor was not impleaded on appeal, 
the appellate Court might have no jurisdiction 
to decide the appeal; but where, in such appeal 
the judgment debtor is made a party the ques- 
tion comes under old s. 244, Civ Pro. Code, 
and an appeal would then 1 * p • MlR KHAN v. 
JUIDE KHAN, 28 P.R 1898. (17 M. 394, F.) 


(843)— S. 47 t = Civ. Pm. Code. 1982, s 214) 
— Execution of decree— Joint decree— Purcln.se 
by decree-holders — Receipt for -part ol decre’al 
amount given by om decree -holder on behalf . of 
both — Sale set aside— Appeal — An order setting 
aside a sale on the ground that only one of the 
two decree-holders-purohasers who were allowed 
to deduct the sale-price from the decretal 
amount had put in the receipt, when the other 
.admitted that the receipt was presented on his 


1844) — 6 ’. 17 ( = s 214, Civ. Pro . Code . 1892) 
— Delivery to auction-purchaser of more than 
what was contained in sole-certificate— Objection 
of judgment -debtor disallowed — Appeal. — 
Certain lauded property was put up for sale in 
execution of a decreee ; and upon that property 
stood a house. After sale, the auction-purcha- 
ser obtained possession of the house. The 
judgment-debtor then objected that the house 
should not. have been delivered over, on the 
ground that no mention of it was made in the 
sale-certificate; but the objection was dis- 
allowed. Held that the order oi the Court 
disallowiog tbe objection was not an order 
under s. 244, Civ. Pro. Cede, nor was it other- 
wise appealaole. Ram ADHAR v. Narain 
Das. 24 A. 519 = A.W N. 1902, 144. (20 M. 
497 13 C. 326, R.) 


(845) — S. 4? (==Ctt\ Pro. Code, 1882, s. 244) 
Attachment of decree — Objection by judgment- 
dcitor— Whether appeal li*-s.— Where the res- 
pondent holding a money decree againit the 
holder of a mortgage decree, attached that 
decree in execution, and obtained a deoree for 
sale of the attached decree overruling an objec- 
tion on the part of the judgment-debtor therein 
that the decree had been satisfied, held that 
there was no appeal from the order under 
s. 244 of the Civ. Pro. Code. The order was not 
passed in execution of the decree to which the 
objector was party but of the deoree to whioh 

he was no party. ISHRI DAT v. MEWA LAE,, 
26 A. 136. 


(846) S. 47 ( = ('iv . Pro. Code , Act XXV of 
1882 , *>. 214 (c) ) Application by auction-pur- 
chaser as to extent of land sold— Appealability. 
—Where an application was made to the Court 
by the auction-putchaser after confirmation of 
sale but before issue of sale-oertificate as to 
whether certain buildings were included in the 
property sold, the question raised was not one 
between the judgment-debtor and the judg- 
ment-creditor within the meaning of s. 244 of 
the Civ. Pro. Cide, and there would be no 
appeal from an order on the application. The 
sale itself being valid between the parties, the 
judgment-creditor had no interest in the deter- 
mination of the question. MAMMOD v. LOCKE, 

20 M , 48 I* [F -’ 24 A 519 = 22 A.W.N- 144 ; 

R., 25 B 418. 45 P.R, 1904 = 113 P.L R 

1904, 30 M. 507 = 17 M.LJ. 291.] 


(847)— S. 47 ( = s. 244, Civ. Pro. Code. 1882) 
Jurisdiction— Appeal — Executing Court— 

Craer that the original Court had no jurisdic- 
tion to pass the decree ■ — Where the execut- 
ing Court, under s. 225 of Civ. Pro. Code, 
1832, comes to the conclusion that the first 
Court had no jurisdiction to pass a deoree and 
declines to become the executing Court, the 
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order 00 passed does not fall within the pur- 
view either of s. 245 or 588 of the Code aDd 
cannot he appealed agamst. BHAGVANTAPPA 
v. VlSHWANATH.'B Bora L.R. 342 = 28 B. 378. 
[D. , 30 B. 101=7 Eom.R. 659.3 

(848) — Si 47 l = Civ. Pm, Coie , 1882, s. 244) 

— Sole in execution of decree — Reversal cf de- 
cree— Effect.— Where the appellate Court made 
a new deoree and set aside the decree passed by 
the first Court, the sale which took place in 
execution of the decree which was set aside by 
the appellate Court, cannot stand. CHANDAN i 

Singh v. ramdeni Singh, 31 C 499. (10 a. ! 
166, P.c. 27 C 810, ft.) [ft. 6 C.L.J. 92,6 

C.L.J. 102, 13 C.W.N, 710 ] 

(849) — S. 47 [ = olds,2± 4) — Sale in eiecution 

— Confirmation — Appeal — Remand for deter- 
mination of title — Validity of sale. — Where the 
sale in execution ol two out of three parcels of 
land is confirmed before the appeal comeson 
for hearing, and the appellate Court, in ignor- 
ance of the fact, remands the case with a view 
to a determination of the title of the objectors: ' 
Held, that the sale cannot be set aside, but I 
that before tbo third parcel is sold, the issue 
referred to the lower Court by the remand order ' 
should be tried. POOTEE BEGUM v. MaHA- 1 
RANEE INDURJEET KOOER, 12 P W R. 20 1 . j 

(850) — S. 47 ( = old s. 244) — Order as to costs ! 
— Reversal on appeal — Summary restitution . — 
Where an order as to costs is reversed on 
appeal, the Court can order summary restitu- 
tion of suoh costs if realised already. TliAKAR 
Mahan Chand v. Lala Ganda Mal. 49 P. 

R. 1896. [ft., 53 P.R. 1906=103 P.L.R. 

1906.] 

(850 a) — S. 47 — Ccn r t sale — Default inq pur- 
chaser — Re sale — Deficiency in price — Recovery 
of deficiency from defaultin ' 7 purchaser — Suit 
for recovery of amount so realised . — Not barred. 

— 8. 47 (1), Civ. Pro. Code, 1903, does not bar 
a separate suit by a person, who, as defaulting 
purchaser in a Court-sale, was ordered to make 
good tho deficiency in price that resulted in 
consequence of .1 resale, for setting aside tbo 
order and for recovery of the sum of money 
realised from him on account of such deficiency. 

Parbat v. Bin nit a, 7, 7 N L.R. 134. 

(850-5) — S. 47 f = ( 'iv. l’ro. ( ode, 1861, s 14 > 

— Penon sued in represent itire character — 

• Party to suit. A person ;-u<-c) in a represent 
alive capacity cannot alw.r.s be regarded as 
not a party to the su»!, within the moaning of 
s. 11 cf Act XXII l of 1861. Tuore. are cases, 
in which even a person sued in a representative 
character can be made personally liable, c .q m , 
where such person has inherited assets from a 
deceased person but has not duly accounted for 
the same. In a case, then, in which a deoree 
has been properly passed, and proceedings takon 
under it to obtain execution against a party in a 
representative character, there is no good reason 
for saying that he should not bo considered 


Civ. Pro. Code (Acts Y ol 1908. XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continu'd 

a party to the suit with respeot to any question, 
which may arise between him and the other 
parties, relating to the execution of the decree, 
within the meaning of e. 11 of Act XXVIII 
of 1861, In this case, where there was no 
decree id a previous suit warranting execu- 
tion against the plaintiffs estate the (plaintiff 
having been sued in a representative charaoter) 
held, thero being no question iu the previous 
suit properly relating to the execution of the 
deoree therein, that, therefore, the present suit 
which called in question the validity, as against 
the plaintiff, of a sale in execution ol the decree 
in such previous suit, was maintainable. 
CHOWDHRY WAHED AL1 v. MUSSAMUT 
JUMAJEE, 11 B L R. 149 = 18 W.R. 185. [F. 

7 A. 547, 9 B. 458, 88 P.R. 1886, 16 C. 603, 19 

B. 328, 21 A. 323, 23 A. 346. 6 O.W N. 10 = 80 

C. 134, 26 M. 501 ; Appl. , 87 P.R. 1897 ; Rel 
on, 7 M. 255 ; ft., 20 W.R. 31, 20 W.R. Cr. 
162, 20 W.R. Cr. 280, 3 C-L.R. 1S9, 5 M. 391, 
11 C. 37G, 9 A. 605, 11 M. 413, 15 C. 437,16 
C. 1, 12 A. 313, 12 M. 387, 17 B. 49, 18 B. 
495, 16 A. 449, 23 B. 237. 23 M. 195, 14 M.L. 
J. 137,34 0. 642 = 11 C.W.N. 593 = 5 C.L.J, 
491, 11 Bom L R. 699 = 3 Ind. Cas. 763; Con*., 
6 C. 777 = 8 C.L.K, 117 ; D., 8 A. 626, 6 Bom. 
L.R. 1043.] 

(850— c) — S. 47 ( = Ciu. Pro. Cede, 1661. s. 11 
— Suit to recover money jnii in execution of 
decree — Party wrongly appearing 0*1 decree not 
party to suit. — In a suit brought ov S agaiustK 
to recover possession of certain land, H claiming 
to bo the owner of the property asked leave to 
oome in and dofeud tho suit, which leave was 
refused. Tho suit was dismissed and S appealed 
and in hor appeal she named II as respondent 
and a notioe was served upon him in the usual 
form. H did not appear and the judgment of 
the first Court being reversed, a deoroe for reco* 
very of possession was given in whioh H wa9 
iuoluded. Subsequently, H brought a suit to 
havo his title to the very property declared, 
one of tbo defendants being 8 herself. H 
obtained a final decree declaring his title to the 
lands claimed. While this second suit w&9 
pending, S took proceedings in execution cf 
hor former decree to recover a sum of money 
awarded her by that decree cither for costs or 
nit sue profits, whereupon H, in order t o prevent 
a sale cf tho property, deposited in Court the 
amount claimed unaer protest ard S received 
that amount on account of her decree. H 
brought the present suit against S to recover 
the amount so paid. Held that the plaintiff 
was entitled to recover. The judgment of the 
(ir.st Court having been set aside by the proceed- 
ings in the second suit, thero was no bar to 
the suit by reason of tho money having been 
paid in exeoutiou of the process of the Court, 
H was not a party to the first suit 30 as to 
make the question one between the parties, 
and rolating to tho execution of the deoree. 
SHIROKUMARI DEBI V. SniTARAM HAZDRA, 

13 B,L,R, App. 17. 
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Civ. Pro Gode (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued-. 

\ 

(850 -d)— S. 47— Execution— Sale in excess of 
decree — Suit to impeach sale — Non- maintain- 
ability— Matter reining to execution*— The 
question whether the actual exeoution of a 
decree in exoesa of the decree itself is one 
relating tc execution within the meaning of 
a. 244, Civ. Pro. Code, 1882. (6 M.H.C. 293, 

22 C. 483 and 27 A. 485, R.) Therefore the 
question that a sale in exeoution of a mortgage- 
decree was invalid, on the ground that it was 
not warranted by the terms of the deoree, 
cannot be raised in a separate suit. CUNNIAH 
VENKATACHALAPATHY AIYEN V. PERUMAL 

AIYBN, to M.L T. 527 = 1912, 1 M.W.N. 44. 

(85G-e) — S- 47 — Razinama — Rights under — 
Suit tor jewels— Not barred— Razinama prevails 
—Hindu Law does not apply— Where, in 
accordance with the terms of a Razinama, the 
wife is to wear C2rtain jewels and, at other 
times, they should be in the husband’s custody, 
and a suit was brought to recover them from 
ihe husband bv the wife, the suit is not barred 
by s. 47, Civ. Pro. Code. When the rights of 
parties are reduced to writing and embodied in 
a Raziniy\a, their rights oannot be governed 
by the Hindu law. CHELLAMMAL v. KRISH- 
NASWAMY IYER, 1312, 1 M.W.N. 166. 

(850-/, — S 47 (-Civ. Pro. Code, 1861, s. 11) — 
Execution— Purchase of decree by one of several 
judgment-debtors — Suit for contribution — 
Aj.peal.-Oae of several judgment-debtors who 
purchased a decree against himself and hi3 co- 
debtors, cannot issue execution against his 
oo-de'otors and recover from them the whole 
amount of the common debt. His only remedy 
is to sue them in a regular suit for contribution 
and to compel them to pay him their shares of 
the amount for which the decree was purchased, 
An appeal uuder s. 11, Aot XXIII cf 1861, 
against the order for exeoution would not affeot 
a purchaser at a sale under the exeoution. In 
the matter of the petition of DIGUMBUREE 
DABEE, B.L.R. Sup. Yol. 938— 9 W.R. 230. 
[F 15 W.R. 372, 5 A. 27 = A.W.N. 1882, 140; 
Amir., 6 N.W.P. 1 , 24 W.R. 359, 6 A. 351 ; R., 
23 W.R. 95, 24 C. 909=1 C.W.N. 597.] 

£ 47 — Unrecorded co-sharer whether 

representative of recorded tenant— See BEN. 

ACT VIII OF 1885, s. 173 cl, l3). 7 Ind. Cas. 769. 

(852) — S. 47 — See BENG. ACT I OF 1895, 

S3. 10, 15, 17, 19, 20, 31, 35. 
iQpjQ) s 47 — See U.P- ACT II OF 1901, 

ss! 176. m and 193. 27 A. 31 = 1 A.L.J. 305 = 
A.W.N. 1904, 156. 

(8 54) — S . 47 -See ADMINISTRATION SUIT, 

26 C. 891 = 3 C.W.N. 670. 

(855) — S. 47 — Set ANNUITY, A.W.N. 1888, 

230 

(856) — 8. 47-Sfie APPEAL - ACTS AND 
REGULATIONS, 1 C.W.N. 30. 

,057) s. 47 — See APPEAL— DECREES AND 

EXECUTION OF DECREES, 24 C. 725, F.B.= 

?™N 374, 17 B. 49, 27 C. 670. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued* 

(858) S. 47— See APPEAL-FORUM OF 
APPEAL, 4 O.C. 255. 

(859) — S. 47 — See APPEAL-ORDERS, 26 C. 
529 = 3 C.W.N. 374, A.W.N. 1887. 134. 

(860) — S. 47— See : APPEAL— MISCELLANE- 
OUS, 9 C. 773, 8 Ind. Gas. 26. 

(861) — S. 47— Applicability to person r<ot 
party to proceedings — See ATTACHMENT 
PRIORITY OF ATTACHMENT, 17 M.L J. 384 = 

2 M.L-T, 365 = 30 M. 413. 

(862) — s. 47 — See Contribution, Suit for 
—Payment of* joint debt by one 
DEBTOR, 15 A, 106= A.W.N. 1895, 240. 

(863) — 8. 47 —See COURT-FEES ACT, 1870, 
soh. II, art. 11, cl. (5), 6 O.C, 86.. 

(864) — S. 47 — See DECLARATORY DECREE 
Suit for— Miscellaneous, 25 c. 49 = 2 C* 
W.N. 76. 

(865) — S. 47— See DECREE— DECREE, CON- 
STRUCTION OF, 17 M. 343 = 21 1. A. 71, P.C. 

(860— S. 3 47 — See DECREE— DECREE, 
FORM OF, 26 C. 639 = 3 C.W.N. G2S. 

(867)— S. 47 — See DECREE— MISCELLANE- 
OUS, 2 Sind L.R. 33. 

(967-a)— 8. 47 — ‘Representative,’ who are— 
Deoree binding endowed property — Judgment- 
debtor, no interest in property — Shebait if can 
object to exeoution — See EXECUTION OF 
Decree— General, 14 C.L.J. 337. 

(869)— S. 47 —See Fraud— MISCELLANE- 
OUS, 6 B. 148. 

(868 a) — 8. 47 — Application to Agency 
Traots — Right of third party to invoke s. 244 
as a bar to suit— See GANJAM AND VlZAGA- 
PATAM AGENCY RULES, 10 M.L.T. 261. 

(869)- S. 47— See Grant— CONSTRUCTION, 
12 B. 80. 

(S70)—S. 47— Nature of son’s obligation under 
Hindu law out of soopo — See HINDU LAW— 
DEBTS, 11 M. 413. 

(871) — 8. 47— First suit against one member 
of joint Hindu family — Subsequent suit against 
widow — Maintainability — See HINDU LAW 
—Joint Family, 7 M.L.T. 211 = 5 Ind. Cas. 
362 = 20 M.L.J. 308 = 33 M. 423. 

(872) — S.47— See HINDU LAW — PARTITION, 
6 Bom. L.R. 35. 

(873) — 8. 47 — Maintainability of suit based 
on order of the High Court in its insolvency 
jurisdiction— See INSOLVENCY- GENERAL, 

9 C.W.N. 952 = 33 C. 560. 

(874) — 8. 47— See JURISDICTION OF CIVIL 
COURT, 3 N.W.P. 164. 

(875) — S. 47 — Confirmation of sale — Know- 
ledge of judgment-debtor of exeoution-proceed- 
ings — His failure to object, effect of See 
Landlord and Tenant— Miscellaneous, 
9 C.W.N. 972. 
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Civ. Pro. Code (Acts Y of 1008, XIV of 1882, 
X of 1877, XXIII of 1861 »nd VIII of 
1869)— continued. 

(876) 8, 47 —See — LIMITATION, GENERAL 
6 C.W.N. 190. 

(877) S. 47— See LIMITATION ACT, 1908 
art. 12, 5 Bom. L.R. 952. 

(878) S, 47 — Applicability of, to Agenoy 
Tracts See LIMITATION ACT, 1908, art. 14, 
17 M.L.J. 147 = 2 M.L.T. 195 = 30 M. 280. 

(879) — S. 47 — Consent decree against a quali' 
fied female proprietor— Objeotion to its exeou- 

tion against reversioner— Overruling of suoh 
objeotion— Applicability of the section — Sec 

Limitation act, i90S, arts. 95, 120, 17 M 

L.J, 288 = 2 M.L.T. 30 = 360 M. 402. 


Law— 


(880) — 8. 47— See Mahomedan 
Gift, 6 Bom. L.R. 1043. 

(881) — s. 17 — See Mesne Profits— Suit 
for Mesne profits and assessment in 

EXECUTION, 7 A. 160 = A. W.N. 1884, 319 
F.B. 14 C. 605, 29 C. 622 = 6 C.W.N. 409. 

(982)— 8. 47 — See ‘MINOR— 8UITS BY AND 

against Minors, 8 W.R. 197. 

(883) 8. 47 Sale under first mortgage — 
Disposal of Purplus pale-proceeds— Appeal— See 

Mortgage-General, 4 a. L.J. 492 = a.w 

N. 1907, 201. 

(884) — 8. 47— See MORTGAOE— FORECLO- 
SURE. 7 C.C. 137, 9 C.W.N. 577 = 27 A 325 = 

M , t 33 t 6 Toi C * L J * 173 = 7 Bom L R 427, 

(885) S. 47— Payment by puisne mortgagee 
of amount due under prior mortgage deoreo, to 
which he was party, and acceptance of amount 
by deoreo-holder— 8uit by puisne mortgagee for 

oreclosure-decroe in respect of amount so paid— 

W ^ot r BUOb 8Uit barred bv -S*e MORTGAOE 

Foreclosure. 9 c.w.n. 577 p n =,07 a 

R 5 4 = 27 C.L.J. 173-7' Bom 5 t 

R. 427 = 16 M.L. J. 191= 32 I. A. 123. 

Tv/ri 8 ™* - ’ 8, 47 “~ 5fc Mortgage— Sale of 
Mortgaged Property, 27 a. 254 = a W n 

1904, 236 = 1 A. L.J. 649. a.w.N. 

C.«9 ) r 5 C.W.N S V61 OFFICIAL ASSIGNEE - 28 

A.wSrilbsf m Sec PARTITI0N - g^ehal, 

(890)— 3. 47— See PAUPER SUITS, 9 A. 04 

vnT&K ss 

4 — 1 Ind. Cas. 390. 

(892) — 8. 47— Sec PRE-EMPTION Gpnf 

RAL. 113 P.L.R. 1902 = 76 P.R. 1902. 

(893) 8. 47 — Sec PROVINCTAr Rmatt 

Cause Courts act, 1087 art 91 ■Sf IA 5f l 

7 Ind. Caa. 484 = 19 C,L.j ' 6 99 ’ ^ 

(894) — 8. & 7 — See Res Judicata— Rf«? 

i u S?899 3 , N 2 4 EXECUTION 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859; — continued. 

(895)— S. 47 — See SALE— SALE IN EXECU- 

tion of Decree— Setting aside sale 

6 C.W.N, 283. 5 C.W.N. 659, 7 Ind. Cas 48 

24 C. 707=1 C.W.N. 534. ‘ 

(996) = S. 47 See Sale, 8 ALE in EXECU* 

tion of decree— Miscellaneous. 13 c. 

uzb, 

(897) s. 47 Stc Small Causes Court, 
moffussil. Jurisdiction of— General 

9 W.R. 210. * 

(898) — S. 47 — See SPECIAL OR SECOND 

appeal Small Cause Court buiTs a w 

N. 1886, 181. 

7 pto w 8 ; i7 ~ Sc3 Specific Performance, 

1 Ut W.rii 1 uo . 

(899-n) S. 41— See SUCCESSION CERTIFI- 
CATE ACT, 1860, 6 A. 212 = A.W.N. 1882, 191. 

(900) — S. 47— See TRANSFER OF PROPERTY” 
ACT, 1882, ss. 67, 74, 86 and 99. 

(900-a) S. 47— Sec NOS. 63, 64, 65, 66, 67, 
69, 69, 70, 71, 71-a,72, 73, 74, 75, 76, 77,78, 79, 
80, 81, 12S, 150, 192, 193, 20S, 279, 282, 283 
284, 285, 286, 286-a, 287, ‘288, 289,290. 29l! 
292, 346, 347, 353, 561, supra and NOS. 1142 
1143, 1144, 1145, 1146, 1147, 1148, 1205, 141l’ 
1508, 1509, 1891, 1904. 2180, 2285, 2286, 2287* 
2481,2660, 2661. 2661-rt, 2691-n, 2702, 2883! 
2998, 2999, 3000, 3032, 3200, 3225/, 3335. 
3335*<7, 3419. 3484, 3547. 3548, 3519, 3550, 
3551, 3552, 3553. 3554, 3555, 3556, 3557, 3558, 
3559, 3560, 3561, 3561, 3643. 3713, 3S12, 
38J3, 3934, 4096, 4144, 4168, 4237, 4238, 4239. 
4240, 4241, 4242, 4334. 4429, 4439, 4476. 4507, 
4668, 5251, 5950, infra, 

, J '' C) ( = «•. SU, Civ. Pro. Cod,, 

-.s.^2) ureter determining whether party apply- 
ing for execution is or is not the representative 
of the decree-holder, whether appeal lies from, 

-The effect of s. 244 (c». Civ. Pro. Code, is to 
give a right of appeal against au order deter- 
mining whether a party applying for execution 
is or is not the representative of tbe deoreo- 
holder. KriSHNAMACHARIAR v. APPASAMI 
Mudaliar, 25 M. 545 = 12 M.L.J. 280. 

(901 -a) Ss. 47, (2) — Declaratory decree— 
Decision as to exeoutabiluy of— Appeal— See 

Execution of decree— General. 10 M. 

L.T. 437. 

(902)— Ss 47, 11 — Execution-proceedings — 
ricgulnr suit Mistake — New plaint net tnccn- 
sistcnt with original case.— It the execution- 
proceeding, are still going on, it is not material 
whether the dissatisfied party applies expressly 
under s. 47, Civ. Pro. Code, or purports to bring 
a regular suit, provided the Court is the same. 
Thiswasheld under the old Code, and now 
0 . (2) of b. 47 makes express provision for 
mistakes of the kind. To admit of an applioa- 
ion under s. 47. the decree must be oapabld of 

oourse of exeoa* 

«on. if an application has been made undet 
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Civ. Pto. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

s. 47 and disposed of, the decisiou is res 
judicata , and on that ground a subsequent 
regular suit will be barred. A suit was decreed 
by the original Court, but was dismissed 
summarily by the lower appellate Court on the 
ground that it was barred by s. 47, Civ. Pro, 
Code, and that plaintiff set up a new case in an 
amended plaint. Bold that the order was bad, 
as it was not shown that the new plaint was 
inconsistent with the original case, or that the 
suit ought to be dismissed on any ground. 

Nga Po Tun v. Mi Thet Pon, U.B.R. 1910. 
4th Or. p. 66. (U.B.R. 1904—1906, II, Civ. 

Pro. Cooe, 36, U.B.R. 1897—1901, II, 249. 

10 C. 538, 9 Bom. L.R. 1020. R.) 

(903)— 6's. 47. 11 ( — ss. .244, 13, Civ. Pro. 
Code, 1882) — Res judicata— Estoppel— B eld, 
that it is not necessary for the application of 
s. 13, Explanation II. Civ. Pro. Cede, that 
the matter in question should have been finally 
heard and decided in the previous suit : Held, 
that Explanation II to s. 13 did not apply 
in this oase. AH the oases to which, notwith- 
standing that the matter in question had not 
actually oeen heard and finally decided in the 
previous suit, that Explanation was applied, ( 
are cases in which the party against whom it 
was sought to apply the rule of Explanation 

11 was unsuccessful in the previous suit. It 
cannot be applied against a person who in the 
previous suit has boon successful. Held, that 
disclaimer of title will not per se operate as an 
estoppel Held, that under 9. 244 Civ. Pro. 
Code, itis the duty of a Court to oonstrue 
the decree and give effect to it, not to re-try 
the suit AWAZ ALI KHAN v. BAKER KHAN, 

1 O.C. 22. 

(904) — Ss. 47, 40 O. 21, r. 2-Execution 
proceedings- Res judicata - Opportunity to 
contest validity o', order -Objection by judgment 
debtor not heard as decree hotder dropped 
proceedings- When r . 2 applicable -Contest 

between assignee of decree and execution pur- 
chaser of judgment debtor s interest Question 
whether regular suit is maintainable, when yiot 
of practical importance— Assignee of _ cucree- 

Eouities and defences avaitaole to judgment- 

d J olor —a party to an oxecution-prooeeding3 
who allows au order for execution to be passed 
aeainst him at one stage of the proceeding 
w 8 hete he had an opportunity to contest the 
validity of that order, cannot be permitted, at 
a subsequent stage of the prooeedings, to 
re-open the whole matter m controversy (8 C. 
51 11 C.L.R. 113, 8 I. A. 1/3, 6 A. 269, 11 1. 
A 37, 7 A. 102, 11 I, A. 181, P.) This principle 

fs based on the assumption that the person 
debarred had an opportunity to contes the 
validity ol the order. It has consequently no 
application when it is proved that there was no 
adiudioation by reason of the failure of the 
decree-holder to^prosecute the exeoution-pro- 
needings with due diligenoe. Consequently, 
whe e there has been no judicial determination 
of the objection of the judgment-debtor by 


Civ. Pro. Code (Acts Y of 1908. XIV of 1882* 
X of 1877, XXIII of 1851 and VIII c l 
1859)— continued. 

reason of the default of the decree-holder, it 
cannot be held that the previous order operates 
as an effective bar to an enquiry into the merits 
of the objection on the ocoasion of a subsequent; 
application for execution. In cases, to which 
the provisions of O. XXI, r. 2 of the Code, 
are applicable, if appropriate application ha^ 
not been made within the prescribed time, the 
alleged payment or satisfaction must be ignored, 
and the party, who seeks the benefit thereof, 
cannot indireotly obtain an extension of the 
period of limitation, on the ground that the 
question falls within the scope cf s. 47 and may 
be determined thereunder. Where the oontest 
lies between the assignee of the decree and the 
execution-purohaser of the interest of the judg- 
ment-debtor in the properties covered by the 
decree, and the latter makes allegations of fraud 
and conspiracy between the decree-holder and 
the judgment- debtor in the matter of the 
assignment o( the decree, O, XXI, r, 2, has 
no application to the case, wbioh falls within 
the scope of s. 47 under which the matter may 
be investigated. The question whether, a 
regular suit is maintainable (or the determin- 
ation of the question of fraudulent assignment, 
or whether it ought to be determined in exe- 
cution-proceedings, does not become one of 
practical importance, where the Court, in which 
the question has been raised, is the Court 
competent to execute the decree as also to 
entertain the suit. The matter is one of form, 
and the Court will not, by a strict adherenoe to 
the form, defeat the ends oi justice. Under 
9 . 49 of the Code, the assignee of a decree 

stands in no better position than the assignor, 
and takes it gubjeot to all the equities and 
defences subsisting at the time of the assign- 
ment which the judgment-debtor could have 
asserted against it in the hands of the judgment 
creditor, notwithstanding that the assignee may 
have had no notice thereof. MON MOHON 
KARMAKAR v. DWaRKa NATH KARMAKAR. 

7 Ind. Cas. 95=12 C.L J. 312. 


(905) — Ss. 47. 50 ( = $s 244, 234, Civ. Pro. 
Code, 1882) — Question arising in execution 
Legal representatives of debtor — Decree-holder 
— Sons of a deceased Hindu debtor can raise ques- 
tions of illegality or immorality of their father’s 
debt, inexecution-proceedings — Separate suit not 
permissible. — There is no substantial distinction 
in regard to question arising in execution 
between the position of legal representatives 
added as parties to the suit before deoree and 
legal representatives brought in after deoree 
under s. 234 of the Civ. Pro. Code (Aot 
XIV of 1882). All questions between them and 
the deoree-holder relating to execution muBt 
alike be disposed of under s. 244 of the Code, 
Where the sons of a deceased Hindu debtor are 
added as legal representatives in the course of a 
suit and before the deoree is pronounoed, it is 
open to them to dispute in execution-proceedings 
the liability of the anoestral properties for the 
debt of their father on the ground that the debt 
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Civ. Pro, Code (Acts Y of 1908, XIV of 1802, 
X of 1877, XXIII of 1851 and VIII of 
1859)— continued. 

was tainted with immorality or illegality. They 
oannot insist on the decree-holder resorting to 
a fresh suit to enforce their pious obligation as 
Hindu sons to satisfy the debt out of the 
ancestral properties, beoause the question 
having arisen in execution-proceedings between 
tho decree-holder and themselves as parties to 
the suit, a separate suit is rendered inadmis- 
sible by the provisions of a. *244 of the Civ. Pro. 
Code, 1882. Shivram v. Sakharam, 10 Bora. 
L.R. 939 = 33 B. 39, 

(906) — Ss t 47, 50 ( = fs , 244, 2H4, Civ. Pro. 
Code, 1882) — Mitikshara family — Decree 
against father — Execution against son — Assets 
— Separate suit against the son , necessity of— 
Decree against the father in a representative 
capacity or not — Questions ?iot in execution , — 
The interest of ths father iu a Alitakshara 
family in tho ancestral properties is not assets 
in the hands of the son when he dies, and 
consequently proceedings oannot bo taken 
against tho son as the legal representative of 
the father under s. 234, Civ. Pro. Code. If 
after the death of the father in a Alitakshara 
family against whom alone a personal decree 
was passed, the creditor wishes to ptoceed 
against tho son, it must be, not because he is 
the heir or the legal representative, but upon 
the ground cf his obligation to pay his father’s 
debts ; and whether having regard to the 
oharaoter of tho debt, the obligation can be 
enforced against tho son, cannot bo determined 
m a proceeding either under s. 234 or s. 244, 
Civ. Pro. Code., but ought to be determined by 

* **??«*» ? Ui 5* (2 ° B - 385 - Di ™-> 13. M. 265, 16 
A. 449, Relied on.) The question whether the 

deoree was obtained against the father in his 
representative oapaoity oannot be gone into in 
the oourse of execution of tho decree. Where 
the decree agains the father is in his represent- 
ative capacity, no proceeding under s. 234, 

n‘ V :,™™” de ' need h " tHken. JUGA UAL 
Rmnn ? P w ■' «. AUDI BEHAKI PnORAD 

. 8 ™o .' ? B 233 - [F.. 31 0. 224 ; Rel. 

n n *nnn A fi62 = A.W.N. 1900, 281 • R 6 0 

491 2 f'b C 'n'G WM 3, ^' LR ' 173: 5 C.L. 3. 
4yi, jj .B, =* ii C.W.N. 693 = 34 C. 642 D 3 C 

163 ] 33J =33 Gl 676 * 5 G ‘ L J- 80 =11 C.W.n! 
(907) — Ss 17,50(=old.nt.244, 2:11)— Power 

10 WklCh deC ' ee se> “ } ' or excc '“‘o>‘ to 

Zbtnr ™C S tu lal ' ve of deceasc,/ lament 

dtblor,— V, ben tboexeoution o( a decree parsed 

i/rTn T, 6 18 peD(i " 1R in another Court* there 
/ • a“ 0rt t0 the ori R' n ‘* 1 Court to 

rmpkad the judsmeut-dobtor’a representative 
? h ° U ’ d ‘ he moment-debtor die while execution 

Das v. Mussajimat 

GULAB DEVI, 70 P.R. 1897. TR 9 P ^ 

1901=>P.L,R. 1901.] L ** 1 

Wl ; a)-Ss 47,51. O. XL. r. 1 -Decree- 
execution of— Preliminary cbeeclion to litarinq 
of appeal Right to begin— Interlocutory order 

ment, effeUive-Court' duty when appeal 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

preferred. — It oannot be assumed that there is 
a right of appeal in every matter whioh oomes 
under the consideration of a Judge ; suoh right 
must be given by a Statute or by some autho- 
rity equivalent to a Statute ; consequently, if 
the right of appeal is challenged, it is inoum- 
benfc upon the appellant to establish the right 
to appeal. But unless the objection was 
obviously sound, the appellant could hardly be 
expected to answer by anticipation the grounds 
that might possibly be assigned by the respon- 
dent in support of the objection. The praotioe 
therefore, usually followed in the Calcutta 
High Court, has been to require the respondent 
at tho outset to indicate concisely the ground 
upon which his objection is based. (8 B. 287 
Not, F.) The expression “an order relating to 
execution of a deoree” is comprehensive enough 
to inoludo au order relating to the stay of exe- 
cution thereof. 129 B. 71, ExpL) Au inter- 
locutory order which does Dot conclusively 
determine the rights of the parties in contro- 
versy in the execution-proceedings is not a 
decree withiu the meaning of s. 47 read with s. 1 
of the Code of Civil Procedure. On the plaintiff 
applying to executo the decree, the Court ordered 
that be might be allowed to do so if ho fulfilled 
certain conditions at different stages of the pro- 
ceedings. The Court determined various 
questions as to the character of the conditions 
to be imposed andcallrd upon tho decree-holder 
to comlpy with them. Before tho time for com- 
pliance was over tho jndgmont-debtot appealed 
Held, that tho orders were interlocutory and 
were not ordors determining a question relating 
to execution within the meaning of s. 47. 
8. 51 of the Code is to be read with r. II of 
O- XXI and r. i of O. XL. When a Court 
appoints a Receiver for purposes of execution of 
a deoree, the order i9 one under r. 1 of O. XL 
read with s. 51. If a R eceiver is Appointed 
without any direction given as to security, the 
order takes effect at once, and he is validly in 
possession though no security has been given. 
If tho appointment is conditional upon the 
furnishing of security, the giving of security is 
a oonditiou precedent, and there is no effective 
appointment till security has been given. Upon 
an appeal preferred under cl (e) of r. 1 of 
0. XL1I1, the Court is bound to consider not 
only whether a Receiver should have been 
appointed, but also, whether a suitable person 
has been selected. No appeal lies till a final 
order for the appointment of a Receiver has 
been made. SRINIVAS PROSAD SINGH v. 

Kesho Prosad Singh, 14 o.l j. 489. 

(908)— 5s. 47 and 52, 145 (=*ss. 244 253. 
t iu, Pro. Calc, 1682 ) — Execution of decree 
against surety— Appeal aqainst order— Liability 
of surety as party.— Iu a suit against, B, A/. 

entered into a security — bond by whioh he 
pledged himself, in tho event of B losing his 
case and not payiug the debt and costa, to pay 
the same himself. The plaiufeifl, after a fruit- 
less attempt to execute the deoree against B, 
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X of 1877, XXIII of 1861 and VIII of 
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proceeded to execute against M, the surety, 
but execution was refused. In the appeal 
against this order, it was contended on behalf 
of M that he was not a party to the suit, and 
that therefore no appeal lay under s. 244 of the 
Civ. Pro. Code, from the order of refusal, but 
it was held that he had, under the terms of 
b. 253 of the Civ. Pro. Code, put himself in the 
position of a defendant in the c-iuse and that 
therefore the appellant was entitled to enforce 
his right against the surety. M A KHAN LAL 

v. Muhammad Yahia, A.W N. 1888 , 13. 


(909)— Ss. 47. V2, i/o, >3 ( = Cir Pro. 

Code , 1882, ss. 244, 253. 336) -Security for 
Judgment -debtor applying to declared insol- 
vent — Discharge of surety o- i judgment- doctor 
applying in a 'month - Ovd-e n gainst surely for 
realization if security amm.nt — Appealability 
of order. — A surety to enablo the judgment- 
debtor to apply for being declared an insolvent 
becomes discharged on the judgment debtor so 
applying within one mouth. S. 336 of the 
Code extend^ the provisions of s. 253 to the 
enforcement, of the bond against ‘.he surety. 
An order under s. 263 of the Code, directing 
that the security given bv a surety under s. 336 
should be realised in execution against the 
surety, is appealable in the same manner as 
orders under s. 244 of th* Code in execution of 
a deoree. RAJARAM v. BaPPU CHETTIAR, 13 
M.L.J. 484. [F., Ii M.L.J. 430 = 28 M 117. j 

(910)— Ss. 17, 32, O.-Y.VJ, ii, s. iii ( = ss. 
244, 232, 267. 617 -Ci v. Pro. Code , 1832)— 

Decree— Execution-proceedings — Legal repre- 
sentatives of the judgment-debtor Plea Inal the 
properly, survived t > tii^n by survivorship— The 
idea should be raised in exeeutkn proceedings — 
Sale— Purchaser cannot be met with the plea 
in.a separate suit.—C sued M on a money-bond. 
During the pendency of the suit, M having 
died, his widow, R and his brother, N were 
brought on the record as his legal represent- 
atives. The suit prooceded to a decree, which 
awarded the claim out of the property of M. 
Before, however, the decree was executed, both 
R and N died. C thereupon brought ou the 
record the defendants as tho legal represent- 
atives of M, and applied for execution of the 
deoree by attachment and sale oi the property 
in dispute. The defendants denied that they 
werr/ legal representatives of M, and that they 
had^any” property of M which could be liable 
for the deoree. The Court negatived the oo- 
lections aud sold the property which waa put- 
ohaaed by the plaintiff. The plaintiff sued to 
recover possession from the defendants. T 
defendants contended that the property was 
joint family property of M aud defendants, an 
that at his death it survived to the defendants. 
The plaintiff contended that the defendants 
were debarred by s. 244 of the Code of 1882 
from asserting their title. Tne lower appellate 
Court disallowed the contention. On second 
anneal * Held, that, so far as the sale of the 
proft by the Court at the decree-holder'a 

C. II — 74 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

instance as that of the deceased was concerned, 
the question was one relating to the execution 
of the decree arising between the decree-holder 
and the defendants as judgment-debtors under 
s. 252 of the Code. It was, therefore, a ques 
tion in relation to them falling within s. 244 of 
the Code by reason of the explanation to s. 647. 
The defendants, were, therefore, bound to objeot 
to the attachment and sale under that section, 
so far as the deoree-holder’s action was con- 
cerned. On further contention that, whatever 
might have been the result if the decree-holder 
bad been a party to the suit, the dispute now 
was between the auction-purchatcr, who was a 
stranger to the previous suit and the execution 
proceedings therein, and the defendants, and 
that, therefore, s. 244 did not apply. Held, 
negativing the contention, that, though an 
actioD-purchaser at a Court-sale in execution 
of a decree was not a party to the suit in 
which the decree was passed, and though he 
was not a representative of either the deoree- 
j holder or the judgment-debtor for the purposes 
of s. 244, yet if the question raised by the 
judgment-debtor as to the legality of the Court- 
sale was virtually one between the parties to 
the suit, that is, between tho decree-holder 
aud the judgment-debtor, and if in the decision 
aud result of that question the auction-pur- 
chaser wa3 interested, the judgment-debtor 
should not be allowed to attach the sale in a 
suit, because he was precluded by s. 244 from 
raising the question by, or relying upon it as 
a defence in, any proceedings other than those 
under s. 244. (19 I. A. 166, 7 M. 255, F.) 

The test in all such cases is. whether the 
ground upon which the Court-sale is attached 
as conferring no title upon the auction-purchas- 
er, afircts tho parties to the suit, and could 
have, as between them, beea raised and 
determined under s. 244, and whether the 
auction-purchaser, though not a party to that 
suit, is a party interested in the result. GOKUL 
SINGH BHIKARAM PARDESHI v. KlSANSINGH 

Guru LaxmanGIR. 12 Bom. L.R. 539 = 7 Ind. 
Cas. 457 = 31 B. 546. (25 B. 631,3 Bom. L.R. 

255, Exp 1 .) 


(911) — S-s. 17, 55 ( = old s. 336)— Civ. Pro, 
Code, 1882 — Order under — Appeal. — An order 
passed by the executing Court for the im- 
prisonment of a judgment-debtor though not 
liable to be appealed against as an order, is 
appealable as a deoree, for, such an order 
deoides a question relating to the execution of 
a decree within the meaning of s. 244 (new s. 
47), Civ. Pro, Code. SEVA SINGH v. DHAUN- 
KAL, 69 P.R, 1893. 

(912) — Ss. -17, 60, 65—0 . XXI , r. 94 ( = dv . 
Pro. Code , 1882, ss. 214, 266. 316) — Questions 
lor Court executing decree — Separate suit . — 
The provisions of s, 244, Civ. Pro. Code, disal- 
lowing a separate suit to determine the 
questions referred to therein, apply to prohibit 
not only a suit between parties and their 
representatives, but also a suit by a party or his 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


representatives against an auction-purohaser 
in exeoution of the deoree, the object of whioh 
is to determine a question which properly arises 
betweeu parties or their representatives, and 
relates to the execution, discharge or satisfac- 
tion of the deoree. Held therefore by the Full 
Bench that the question arising between a 
judgment-debtor and the auotion-purohaser as 
to whether certain property was liable to 
attachment and sale, with reference to the 
provisions of e. 266, Civ. Pro. Code, and s. 9 
of the N.W.P, Rent Aot, is one to be determin- 
ed under s. 244 ic) of the Civ. Pro. Code ; 
and a separate suit oannot be maintained by 
the judgment-debtor to reoover from the 
auction-purchaser his occupanoy tenure sold in 
violation of s. 9 of the Rent Aot. BASTI Ram 
v. Fattu, 8 A 146. F.B. = A.W.N. 1886, 37. 
(3 A.W.N. 216, R.) [F. , 22 A. 86. 22 A. 109 ; 
R., 2 O.C. 315, 26 C. 727, 23 A. 346, 9 C.W. 
N. 972, 26 A. 447, F.B. = A.W.N. 1904, 61 = 1 
A.L.J. 65, 8 O.C. 4C9 ; D ., 24 C. 355 ] 


(913)— Ss. 47, GO, 0. XXI, rr. 90, 92 ( = Civ . 
Pro . Code, 1882. ss. 244, 266. 211, 212) — 
Bengal Act VI fl of 1886 — Occupancy- holding 
— Not transferable by custom — Sale of such 
holding by co- sharer -landlord — Sale oj occu- 
pancy -holding not trayisfcrable by custom, con- 
firmation of —Applicat ion by judgment-debtor to 
have it declared that the sale was HUgjl —Order 
tor sale — Sale held in furtherance of —Right of 
judgment-debtor, when not a party and token he 
is, — A. rout-decree obtained by some only of 
several co-sharer-landlords, and not by the 
whole body of them, cannit be regarded as a 
deoree under the Bengal Tenancy Aot. (14 C. 
201, 15 C 47, R .)• So, proceedings in execution 
thereof can only be in accordance with the 
provisions of Civ. Pro, Code and not with those 
of the Tenanoy Act. Therefore, in execution 
of such a decree, an occupanoy-holding not sale- 
able by custom or usage, and the interest of 
the judgment debtor in it oannot be sold. (24 
C. 355, R.) [ Rcl . upon, 4 C.W.N. 571; Appr. % 

U.B.R. 1897-1901, Vol. II, 258; R., 7 C. 
W.N. 572. 8 C.W.N. 472, 9 C.W.N. 34, 4 
C.L.J. 68=10 0. W.N. 176, 5 O.L.J. 235 = 
2 M.L.T. 155, 11 C.W.N. 83, 35 C. 331, P.C. 
= 12 C W.N. 249=10 Bom. L.R. 66 = 7 C. 
L.J. 139 = 3 M.L.T. 151 = 18 M.L.J. 43; D 
167 P.L.R. 1906 = 2 P.R. 1907.J Confirmation 
of sale is no bar to an application by the judg- 
ment-debtor to have it declared that in exeou- 
tion of the dooroe the property sold oould not 
be sold, that ho had no disposing power in it, 
and that thoreforo tho sale passed no interest 
to tho purohasor. The enquiry to be made 
upon such an application would bo an enquiry 
under s. 244, Civ. Pro. Code, uncontrolled by 
ss. 311 and 312, Civ. Pro. Code. (8 A. 146 
24 C. 355, R.) [F, t 27 A. 702 = 2 A.L.J. 469 
= A.W.N. 1905, 162 ; Appr., 35 0. 61 = 11 C. 
W.N. 1011 = 6 C.L.J. 320 ; Appl,, 27 0. 187* 
R„ 27 C. 415 = 4 C.W.N. 557, 27 C. 810 
= 4 C.W.N. 692, 29 C. 54 = 5 O.W.N. 763, 


10 M.L.J. 110, 29 A. 612 = A.W.N, 1907. 198 = 

4 A.LJ. 519. 9 C.W.N. 972. 1 N.L.R. 167,] 

If judgment-debtors wpro aware of an order for 
sale in furtherance of whioh the sale is held, 
and did not object to it, they would be pre- 

! oludcd from questioning the propriety' of the 
order and consequently of tho sale. If other- 
wise, they oannot be 6aid to be a party to the 
order for sale, and can therefore question the 
' propriety of tho sale. DURGACHARAN MANDAL 

! v. Kali Prasanna Sarkar, 26 C. 727=3 
C.W.N. 586. [R., 34 C. 199=11 C.W.N. 513 = 

5 C.L.J. 294, 30 A. 146 = AAV.N. 1908.49 = 5 
| A.L.J. 121.] 

I (914) — 6’s. 47,62 i =n». 244, 286, Civ. Pro, 

i Code, 1882) — Court of District Juaga superior 
, to that of Subordinate Judge —Power to realise 
property attached bit two Courts of different 
grades — Decree-holder also a judgment-debtor — - 
1 Right to appeal, — Whore tho same property is 
simultaneously attached in exeoution of one 
decree of the District Judge, and another of the 
Subordinate Judge, the District JudRe alone 
has the power to realise the property. The 
Court of a District Judge is of a higher grade 
thau that of a Subordinate Judge. The faot 
that the judgment-debtoc was also a rival 
decree-holder did not take away her right to 
raise the objection that the proporty could not 
t be sold by toe Subordinate Judge. A judgment- 
( debtor-obj-.-cLor is entitled to prefer an appeal 
! to the High Court, being a party to the suit 
within the meaning of s. 244. MUSSAMMAT 

Na.imunnissa Bllil v. LAL J A AIN A DaS, t Ind. 
Cas. 78. 

' (915) — Ss. 47, 63 — Court of higher grade 
j causing property to be put up for sale in exeou- 
i tion of lower Cmrt’s decree — Legality — Appeal 

—See Execution of decree— Miscel- 
laneous. 11 O.C. 11. 


(916) — Ss. 47, 64 — Re-openiug questions 
already decided, if allowable — See RKS JUD1- 
cata— General, 9 C.L.J. 356 = 4 Ind. Cae. 
119. 


(917) — Ss. 47, 66. (). XXI, r. 94, O. XLI, 
rr. 26, 27 { =ss 244, 216, 666, 668. Civ. Pro. 
Code, 18S2) — Dt fence, if barred — Sale certificate 
no obstacle— Remand — Pleadings, construction 
of, — A defeudunc in a suit is not debarred by 
8. 244, Civ. Pro. Code, from raising a point in 
defence of his title, even though he oould have 
raised it but did not raise it in former exeou- 


tiou proceeding to which he was a party. (7 G. 
W.N. 607, />’.) If a party to a suit is not put 
out of Court by s. 244, Civ. Pro. Code, he is 
not affected by the grant of sale certificate to 
tho auction-purchaser under s. 316 of the Code. 
Tho Court of appeal has no power under s. 566. 
Civ. Pro. Code, to frame issues for trial and 
refer them to the lower Court, when the latter 
has, rightly or wrongly, determined the ques- 
tion of faot arising for determination. Tho 
power can bo exeroised when the lower Court 
has omitted to determine an essential question 
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of faot. The appellate Court can call for fur- 
ther evidence under s. 568 of the Code, and 
deal with that evidence when laid before it. 
Pleadings in this country should not be too 
strictly construed. CHANDRAMONI SAHA v. 
HALIJENNESSA BllsI, 9 C.L.J. 464 = 4 Ind. 
Cas. 168. 

(9181-3^. 47. 68— See BENAMI TRANSAC- ' 

tions -Certified purchasers, 20 M. 349 . 
= 7 M.L.J. 213. i 

1919) — Ss. 47, 68, 70, 71 < = Civ. Pro , Code, . 
1882. ss. 244, 320)— Sale in execution of decree ] 
by Collector — Separate suit to set aside sale, on , 
ground that property is not ancestral— Maintain- \ 
ability. — In tbo case of a sale by a Collector, 
under s. 320, Civ. Pro. Code, of property as being 
ancestral, a separate suit would uot lie to set | 
aside such sale on the ground that the property j 
not being ancestral, the decree ought not to 
have been transferred for execution to the Col- 
lector, nor on the ground that the real purcha- 
sers were the decrce-bolders who bad not ob- j 
tained leave to bid. Such questions really fall j 
within the soope of g. 241, Civ. Pro. Code, 

Daulat Singh v. Jugal Kishore, 22 A. 
108 = A. W. N. 1899. 205. (8 A. 146. 19 C- 683, 

R ) [R., 24 A. 239 = 2?. A.W.N. 49, 26 A. 477 

= A. W.N. 1904, 61 = 1 A.L.J. 65.] 


(920)— Ss. 47,68.70 , 71, 73 and O. XXI , 
rr. 88 and S9 < = ss- 244 (e), 320, 295, 310 and 
310, A. Civ . Pro. Code, 1 M2)— Decree — Execu- 
tion— Application by another decree- holder under 
s 095 for rateable distribution — Execution pro- 
ceedings transferred to thtC ollector— Sale ol pro- 
perty by ( 'ollector— Judgment debtor applying to 
set aside the salc-Dcposit in Court of the decretal 
amount and five per cent, of purchase money — 
Refusal to set aside the sale— Appeal— Confirm- 
ed sale can be set aside— ( 'ollector' s power to set 
aside the sale . — C, a decree-holder, in execution 
of his decree, attached certain properties 
belonging to his judgment-debtor. B, another 
decree-holder against the same judgment- 
debtor, applied to exeoute his decree and pray- 
ed for rateable distribution under s. 295 of 
the Civ. Pro. Code, 1892. The execution 
proceedings were transferred to the Collector 

under s. 320 of the Civ. Pro. Code. The 
properties were sold by the Collector m execu- 
tion of C’s decree. Within thirty days of the 
sale the judgment-debtor, applied under 
s 310 A of the Oiv. Pro. Code to set aside the 
sale and deposited in Court five per cent, of the 
purchase money as well as the decretal amount 
specified in the proclamation of sale. The 
Subordinate Judge deolined to set aside the 
sale, inasmuch as the judgment-aebter had not 
deposited also the amount due under H s 
decree. The judgment-debtor appealed, but 
the District Judge dismissed the appeal on the 
ground that no appeal lay. On appeal .to the 
High Court, it was contended, (1) that no 
anneal lay I (2) that inasmuch as the execu- 
tion proceedings had been referred to the 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

Collector, s. 310-A of the Oiv. Pro. Code, 
had no application ; (3) and that the judgment- 
debtor could not apply under s.310 A because the 
sale had already been confirmed by the Collector. 
Held, (1) that an appeal would lie from an 
order under s. 310-A cf the Civ. Pro. Code, 
where the case fell under s. 244 (c) of the Code ; 
that '.he Code of Civil Procedure conferred no 
power od the Collector to set aside a sale under 
s. 31G-A, nor was there any rule vesting that 
power in the Collector. The power to act 
under s. 310-A continued in the Court notwith- 
standing the transfer of execution to the 
Collector ; that there was nothing in s. 310-A 
which precluded the Court from setting taside 
the sale merely because it had been confirmed, 
that it was erroneous on the part of the Sub- 
ordinate Judge to bold that it was incumbent 
upon the judgment-debtor to deposit in Court 
anything except that for which s. 310-A has 
made provision. PITA MOTI v. CHUNILAL, 

Bom L R. 15 = 31 B. 207. 

(921) -Ss. 47, 73 { = Civ. Pro. Code, 1882, 
ss. 244. 295) — Puisne mortgagee— Surplus sale- 
proceeds— Civ. Fro. Code {Act XIV cf 1832), 
ss. 241 and 295.— Where a properly was subject 
to four mortgages aDd the first mortgagee got a 
decree on his mortgage and caused the property 
to be sold, the sale realizing more than enough 
1 to satisfy his decree, and the third mortgagee 
also obtained a decree on his mortgage and 
sold the same, and the vendee under the latter 
sale applied, in the course of the execution of 
the first decree, under 5 . 295, Civ. Pro. Code, 
and got an order for the payment to him of the 
j surplus sale-proceed, under the first sale, held 
, in a suit by the purchaser of the equity of 
1 redemption of the mortgagor, to set aside the 
above order and recover the sale-proceeds from 
i the vendee, (a) that the order passed under 
s. 295 of the Civ. Pro. Code, was oue coming 
under s. 244, Civ. Pro. Code, and that the suit 
was therefore barred, and (b) that the case was 
not afieoted by the fact that the sale-proceeds 
were realised in execution of the deoree of the 
first mortgagee and not uhat of the third, as 
the two execution cases were amalgamated and 
disposed of simultaneously. HURDWAR SINGH 
! V, BHAWANI PERSHAD, 2 C.W.N. 429. [R., 

U.B.R. 1904, 4th Qr., Limitation, 1.] 

(922) — Ss. 47, 73— Sale of mortgaged pro- 
perty at the instance of first mortgagee— 
Surplus sale-proceeds withdrawn by third 
mortgagee — Suit by second mortgagee to enforce 
his lien on surplus sale-pcooeads — Maintain- 
ability of suit — See MORTGAGE— SALE OF 
MORTGAGED PROPERTY, 9 C.W.N. 989 = 33 
C. 92. 

(922-a) —Ss. 47, 73, O. XXI , r. 55— Decree — 
Execution— Attachment — Application for 'rate- 
able distribution — Satisfaction of attaching 
creditor's claim by payment into Court — The 
payment cannot be rateably distributed— 
Attachment ceases to exist— Property cannot be 
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sold at the other creditor's instance under the 
attachment— Questions relating to execution — 
Second appeal — High Court . — In execution 
of their deorecs, two decree-holders attached 
the judgment-debtor’s property; other decree- 
holders also applied to execute their decrees 
against the judgment-debtor without issuing 
attachment. On the 22nd September, 1909, the 
day fixed for the sale, a third person, at the 
instance of the judgment-debtor, paid into 
Court, under 0. XXI, r. 55 of the Code of 1908, 
money sufficient to satisfy in full the deorelal 
claims of the two attaching creditors. On an 
ex parte application made to it, the Court 
ordered rateable distribution of the monies so 
paid into Court and sale of further properties 
which had been attached towards further satis- 
faction of the claims of the judgment-creditors. 
Against this order the judgment-debtor appealed 
to the District Court. During the pendency of 
the appeal, the other properties were sold in 
execution in January 1910. and tbo silo was, 
notwithstanding the judgment-debtor's objeo 
tions, confirmed. The judgment-debtor appealed 
to the District Judge who dismissed the appeal 
on the 30th June, 1910. In June, 191 1, tho first 
appeal by tbo judgment-debtor came on before 
the District Court, but a9 the question of the 
confirmation of tho sale had already been 
deoided by that Court against the judgment- 
debtor, no furthor proceedings wero taken. On 
appeal : Held, (1; that the order dated the 20th 
June 1910, having oecn a question in execution 
between the parties to decrees, fell undor tho 
provisions of s. 47 of the Code of 1908, and was 
appealablo. (2) that tho sale in January 1910 was j 
not valid, for iho propertywas not duly attached | 
at the time of the sale, and tho attachment 
already levied had come to an end by tho 
payment into Court on tho 22nd September, 
1909. (3) That tho money paid into Court 

under O. XXI, r. 55, was not “ nssots" hold by 
the Court within tho meaning of g. 73 of tho 
Code, aud could not he distributed rateably 
among other decree-holder;; who had merely 
applied for tho ox^eutioii of their deoroec.. 

Qorabji V. Kala RagunAth, 3 Bora. L R. 
1193. 

(923) Ss. 47, 99, 111, O.XLVl , r. 1 ( == Civ. 
Pro. Code, 1882, ss. 244, 57 S, G23)—Satisfac - 
twn recorded Mistake iti calculatxnq a))iount — 
Re-opening of execution proceedings. — Whoro 
the Court passed an order in an exocutiou oaso 
stating that tho case hed bocn disposed of by 
reason of both sides having represented to the 
Court that the deoreo had been satisfied, an 
application by tho dooreo-holder to allow the 
execution proceedings to be re-openod on the 
ground that ho had acted undor a mistake of 
calculation in fixing tho amount, is maintain- 
able under s. 244, Civ. Pro. Codo. (10 0. 538, 
D,) Where suoh an application was made by 
the decree holder referring to both ss. 244 and 
623, Civ. Pro. Code, aud the first Court thought 
that tho latter section was inapplicable and 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1977, XXIII of 1861 and VIII of 
1859) — contimiedt 

re-opened the proceedings under s. 244, Civ. 
Pro. Code, the order of the first Court oould 
not. having regard to e. 578, Civ. Pro. Code, 
bo interfered with in appeal, even if s. 623 only 
was applicable. NlLRATAN KHASNOBISH v. 

Ram Rutton Chatterji, 8 C.W.N. 627. 

(923-a) — Ss. 47, 102 — Second appeal— Execu- 
tion of decree — Suif of nature cognizable by 
Small Cause Court and valued at below Rs.500. 
— No second appeal lies against an order in 
exeoution of a decree in a suit, valued at less 
than Re. 500, of the nature cognizable by a 
Court of Small Causes. WARTSn Munshi v. 
aptabuddin Bepari, 10 Ind. Cas. 412, (24 
0. 707 1 C.W.N. 534. 2 C.W.N, 691. 26 C. 
539, 3 C.W.N. 403. 3 C.W.N. 399, 26 C. 324, 
D ; 25 C. 872, 27 C. 484, 4 C.W.N. 269, 18 A. 
181, 30 M. 212. 17M.L.J. 376, Red. uj^on.). 

(924) — Ss. 47, 102 — Appeal against order 
passed under s. 244, Civ. Pro. Code, in exeou- 
tion of Small Pause Court decree — St '0 SMALL 

Cause Court— Mofussil, Jurisdiction 
of-General, 11 C.W.N. 661. 

(925) — Ss. 17, lot, cl. (i), O XXI, rr. S9.99, 
O. XLTIl, r. u) fj) — Deposit by judgment 
debtor — Order selling aside or refusing to set 
aside sale— Ajp’at — Second arpeal, — A deposit 
by tho judgment-debtor to set. aside a sale oan 

, only be made under r. 89 of O. XXI. It does 
not come under 9. 47 of the Code. An order 
refusing to receive it aud to set aside the sale, 
or an order setting aside the sale, is made un- 
der r. 92 of O XXI, and an appeal lies to 
the Distriot Judge undor O, XLIII, r. 1 (;) 
and no second appeal lies to the High Court, 
Sita Nath Roy v. Hare Krishna Sahu, 6 
Ind. Cas, 573. 

(926) — Ss. 104, O. XXI, rr. 90, 92, 

O. XLIII, r. I, cl, \j\— Setting aside of sale— 
Material irregularity— Fraud— Civ. Pro. Cede 
[XIV of 1882). n. 311 — Change in the law— 
Second appeal. — S. 311 of the old Civ. Pro. Codo 
applied only to irregularity and made no provi- 
sion for the case of fraud ; aud a second appeal 
was held to lie where a sale was sought to be 
set aside on the ground of fraud, the reason 
being that, as fraud was not included within 
tho section, the case of fraud was attracted to 
the general provisions of s. 244, in which case 
there was a second appeal. But r. 90 of O. 21 
of the present Codo includes tho ease of fraud 
as well ; and the result of the ohauge in the 
law is to place the procedure in the oase of 
the sotting aside of sales ou the same footing 
whoro the application is based on thegrouud of 
irregularity or of fraud. Iu either case there 
is no second appeal. BlSSONATH RAI v. KAMA- 

leswari Prasad Singh, 9 Ind. Cas. 138. 

(927) — Ss. 47, 104 , O. XLIII, r. 1 ( = s. 244 
5SS t Civ. Pro . Code , ISS2 ) — Ex parte dferie sel 
aside Effect — Confirmation of sale refused — 
Second appeal. — The effeot of setting aside an 
ex parte deoreo at the instanoe of one of the 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1661 and VIII of 
1859) — continued. 

defendants, is to dioharge the decree as against 
all the defendants in the suit. (25 C. 155, R.) I 
On a decree in execution of which a sale took 
place being set aside, after the date of sale, but 
before the date of its confirmation, the sale 
falls to the ground and cannot be confirmed, 
the deoree not subsisting on that date. An 
order refusing to confirm a sale for want of 
subsisting decree, relates to the execution or 
satisfaction of the deoree and is appealable, j 
Therefore, a second appeal lies to the High 
Court in such a case. DOYAMOYI Dasi v. 
SARAT CHUNDER MOZUMDAR, 25 C. 175 = 1 
C W.N. 656. (19 C. 683, F.t (F., 26 C. 324; 

R 27 C. 810 = 4 C. W.N. 692, 15 C.P.L.R. 
179 ; D., 6 C.L J. 226. j 

(928) — 8s. 47, 101, 0. XL1II, r. 1 — See BEN. 
ACT VIII OF 1885, e. 153, 28 C. 116. 


(929) — Ss. 17, 101, 0. XIAU, r. I and 0. 
XXI , r. 89 = l ss. OSS and 310- A, Civ. Pro 
Code, 1882)— Execution of the decree — Appeal. 
—The judgment-debtor applied under s. 310-A 
of the Civ. Pro. Code to the Subordinate 
Jua*e to set aside a sale in execution of a 
deoree against him, aud an order w*s made 
accordingly. The auction-purchaser appealed 
to the District Court against that order, but 
his appeal was dismissed ou the ground that no 
appeal lav against that order as s. 310-A was 
not included in tbo sections enumerated in 
s. 5S8 of the Code. Held, that this case did 
fall within tho terms of s. 241 (c) of the Civ. 
Pro Code and an appeal therefere lay against 
that order to the District Court. PANDURANG 
v. KRISHNABM, 1 Bom. L R. 74 . 

(930)— Ss. 47, 108, 0. XLIIL r. l—SfC 

ASSIGNMENT OF DECREE, 26 C. 250 = 3 C.W. 


N« 222. 

(931) — Ss. 47, 109, 110— Sof APPEAL TO 

Privy Council — Cases mhere appeal 

LIES OR NOT, 8A.638.F.B.-A.W.N. 1881, 


32i 

( 932 )— Ss. 47, 113, 0 XLUI, r. 1. s. 141 — 
See APPEAL -DECREES AND EXECUTION OF 
DECREES, 12 B. 30. 

(cmi-Ss 47 115 <-ss. 244, (12*. Ci v. Pro. 
Code 188 -^-Execution of decree-- 0 lestion not 

delating lo the execution 0/ U,e ^-A^ca 
- Revision - Practice - Exercise of Hgh 
Co'iiPs r -visional jurisdiction. -The pUintifl. 

■ ' r tn iniuDOtioD, Obtained, a decree 

prohibiting the defendant 

him in building within a cer*i» a ; ea ' ind a >o 

rpu:. Anc'VzC Y7A V ou. 

g.viog COSUS. ThjA deer- , fce jaagm . nt . 

costs awatceu. bu-ncq - p t 
t h a l the decree . h'old er sh ouWbe ° ^ a "erected 

obtained “ “ "^Sfan *W. 

fflSATf H i (*** °oivil 

cTse STj*. orders as it thinks fit, and 


Civ Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859)— continued, 

the exercise of its powers of revision on the 
oivil side will not invariably (though ?oeh is 
ordinarily the case) bo confined to mat tors in 
respect of which no other remedy is open to the 
pqrtv aggrieved. DEBI DAS v. EJAR HUSSAIN, 

A W.N. 1903, 191=2 A.L.J. 749 = 28 A. 72. 

(2D A. 133, 15 A. 405, R \ 7 C.L.R. 191. D.) 

(934) — Ss. 47, 115— Sec APPEAL— DECREE 
AND EXECUTION OF DECREES, 16 M. 20. 

(935) — Ss. 47, 135 ( = ss. 244, 642 , Civ. Pro. 
Code, 1882) — Execution of decrees— Order nega- 
tiving exemption from arrest — Appealability 
Poweis of Court to release. — An order dismissing 
the petition of a judgment-debtor, pleading 
exemption from arrest under s. 642, Civ. Pro, 
Code, is an order under s. 244, Civ. Pro, 
Code, as it determines a question between the 
parties to the decree relating to the execution 
of the deciee, and is appealable. A Judge, who 
has power to issue a warrant for the arrest of 
a judgment-debtor, has also power to issue 
orderu for his release, if he is found to have 
been illegally arrested at a time wh6n bo was 
exempt from arrest. NAYANa NAICKEN v. 
HAJARET KIBULIAI SYED GULAM, 20M.L J. 
136 = 5 Ind. Cas 909 = 8 M L T. 122. 

(936) — Ss. 47 (c), 141, O XLI- t. 5 H), (2), 

(3 ) — Sce EXECUTION OF DECREE— STAY OF 
EXECUTION, 23 C. 734 = 5 C.W.N. 67. 

(937) — Ss. 47, 141 (I) ( = ss. 241, 583, Civ. 
Pro. Code. 1882) —Execution — Review— Re- 
covery of meme profits for period between decree 
of High Court in appeal ar.d decree in review — 
Separate suit -Application in execution.— Where 
M. D., defendant in a partition suit was 
deprived by the High Court of a house allotted 
to him by tho first Court and, subsequently, 
the High Court, aoting under Cb. XLVII, set 
aside its decree aod M. D., having recovered 
possession of the house, applied under s, 583 of 
the Code for mesne prefits. Held , that s. 583 
had no application, the ordor entitling M. D to 
restitution having been passed under Ch. XLVII, 
not in appeal under Ch. XU. Held, further, 
that, it was not necessary for M. D., to bring a 
separate suit, one of his remedies was by “sum- 
mary process,” i.c., by an application under 
s. 244, and the application might be deemed to 

1 be one under that section. (10 M.l.A. 203, Id .; 9 
W.R. 402, 25 A. 4 11, 27 A. 485, Appr.) Scmble, 
also, that the lower Court would have an 
inherent right to oroer restitution of what had 
been declared to have been improperly taken. 
(14 C. 484. 22 C. 981, Ra It was further urged 
i that, in any case, M. D. cculd not recover more 
1 than three years mesi e profits. Beld , that the 
I applicant, having been yu Hy of gross laches in 
not applying for review ior many years, should 
get mesne profits only from the date of the High 
Court's decree in review. COLLECTOR OF 

Meerut v. Kalka Pershad, A. W.N. 1906, 
171 = 3 A.L.J. 536 = 28 A. 635. 

(938)— Ss. 47, 144 (2) ( = ss. 244 and 583, Civ. 
Pro. Code. 1882 )— Execution of decree— Decree 
reserved on appeal— Mesne profits , suit to recover 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 

Where, under an erroneous decree, which is 
since reversed on appeal, the party succeeding 
in the hwer Court has obtained possession of 
the land, the successful appellant may recover 
back the land, with mesne profits for the period 
duriDg which he was out of possession, though 
the appellate Court does not award him mesne 
profits. But, he is not restricted to taking pro- 
ceedings for such mesne profits only by way of 
execution. He may bring a regular suit for 
the purpose. He cannot obtain the relief, by 
way of execution of the appellate decree, when 
that decree does not award him such prrfits 
He cannot execute the original decree because 
that decree has ceased to exist. CAFFIN v 
KARBARI RAWAT. 22 C. 501. (20 W.R -238 
415, 22 W.R. 435, 25 W.R. 327, 3 C. 7 JO, 7 a! 
170, 14 C. 464, R., 19 W.R, 413. D.) 

(939) Ss. 17, in < 1 , ( = ss. Ml, i>SL i, Civ 
Pro. Code. 1882)— Execution of decree— Decree 
subsequently set aside— Avplication for restitu- 
lion of amount realized in execution. -—The 
plaintiff, who had obtained an cx parte decree 
against the defendant, put the decree into exe- 
cution and realized a certain amount. On the 
defendant s application , the e.c parte decree was 
eventually set aside by the appellate Court and 
the suit was dismissed. Tho defendant applied 
to the Court which had executed the ex parte 
decree for restitution of the money realized in 
execution of that decree. Held that he could 
obtain tho restitution by that application and 
that no Dew suit was ncoessary, Saran v. 
BHAGWAN. 25 A. 441 = A. W.N. 1903, 100. 
(22 A. 79, F.) fl?. ( A. W.N. 1900, 171 = 28 A. 

665 = 3 A.L.J. 556, a9 A. 348 = A, W.N. 1907; 
90 = 4 A.L.J. 188.] 

(940) Ss. 17 and 111 (l) { = ss . and ^ 
Civ, Iro, Code, 1882 )— Application for restitu - 

tl Z7; Suit barred Suit tmed os application. 
—Where a decree- holder obtains possession of 
the property without intervention cf Court aud 
the decroo is reversed on appeal, no suit lies for 
possession of tho property so taken possession 
of after the decree of the lower Court. Ss 244 
and 583 bar such a suit, the language of iheso 
sections being imperative. (22 A. 79 and 25 A. 

441 Where instead of an application for 
restitution, the plaintiff brought a suit for 
possession but prayed that his suit may bo 
treated as an application for execution, held, 
that his prayer should he granted. SlIRODAHAL 

-20 n L J - 188 = A W -N. 1907, 90 

-29 A. 348. i R., us I\R. U , 0 S.] 

(941) ~ Ss* 47. / 4 4 1 1) ( = c o • > 1 1 r v •> /'v • 
Pro. Code, 1882 )— Applicability of s'. 'JU to pro \ 
ceedmqs under s. odd- Resolution ol prenenn- 
Execution of decree. 8. Hi docs not apply in 
its entirety to proceedings had under s. 533 for 

restitution of property taken in execution of a 

deoreo, which is reversed in appeal, MATIRAM 
MARWAR 1 v. RAMKUMAUMARWARI, 33 c 

sTo. 867 ,^r',)' A ' a08 ’ 9 W R - ««■ 4C - «!: 


Civ. Pro, Code (Acta Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII 
1859)— continued, 

(942;— Ss. 47, 141 (2) (=Ciu. Pro. Code 
1882, ss. H14, 583 ( — Power of Court— Appeal-^- 
An appeal lies against an order passed under 
s. 583, Civ. Pro Code, as against any order 
passed iu execution. 8. 593, Oiv. Pro. Code 
gives do rights whioh a successful party did 
not otherwise possess. It only regulates the 
exercise of his right to claim the restoration of 
the state of things as it stood before the 
erroneous decree was passed. Tho Court must 
determine all questions between the parties 
necessary to re.-tm\ • he parties to the original 
state of things. VRRLANKI VENKATARAMA 

Rao v. Venkatasubbamma RAO, 8 M.L.i. 

276. 

(943) — 6V 17. Jit (/|( = s?, dll, 583) Civ. 

1 ro < ede, 1882i- Df rec ox parte -Safe under 
—Decree set assoc— Second decree satisfied — 
Suit fir poxc'.S 'ri /-?/ judymint-dcbtor — JSot 
>airea 8. 583, Civ. Pro. Code, only applies to 
a case where a party is entitled to a benefit by 
way of restitution or otherwise under a decree 
passed in appeal. K obtained an ex parte 
decree for sale on foot of a mortgage. The 
property mortgaged was sold in execution of 
that decree, and purchased by the decree-holder 
who obtained possession. Tho ex part * decree 

was subsequently set aside and another decree 

was obtained after contest. That decree was 
satisfied before tho property could be sold a 
second time. K however, continued in posses- 
sion and this suit was brought to recover 
pospession from him. Tho Court below dis- 
missed the suit on the ground, that it was 
barred by ss. 244 and 5S3 of the Code. Iltld 
that s. 533 did not bar the suit. Held, further, 
that s. 244 has no application, insamuoh as the 
decree had been satisfied and tho defendant had 
no interest lore in the property, and (lie ques- 
tion was not one as to execution, discharge or 
satisfaction of tho decree. GRIDEARl L\L v. 

Khgshali Ram, 6 A.L J . 383 = 31 A. 364 = 1 
lnd Cas. 744. 

^ (944)-- Ss. 17 , 1 14 (;) (=,civ. Pro. Cede, 1892, 
ss. d 11, . >>,)*!— Applicability to Revenue Court — 
rtuju)ui ol money collected in excess of decree — 

Remedy— N. II'. C. Bent Act, XII ol ISS1.- 
Whero a decree-holder in a Revenue Court 
collected money iu excess of the amouut 
awarded in the appellate decree modifying tho 
oecree executed, the judgment-debtor might 
apply IU execution to the Revenue Court or 
institute a separate suit. No prohibition of a 
separate suit such as is oreated by s, J44 of the 
Civ. 1 ro Code eau be read into the Rsut Aot 

no suoh provision. MASSIH- 

A W V ^ on o N ™„ MAJID UN NISSA - 26 A- 1*9- 

A.w N. 1903, 207. (3 W.R.P.C. li, n.) 

D pp 4 R a ’~ s t r f 7 ; 144 , 1 )_ So« Execution of 

l^ CREE — MlsCELLANE °US. A.W.N. 13S9, 

_c J 4 f*r s J’ 47, 144 n >— Soo Mesnk profits 

1,015 MESNE profits and assess- 

s: H ,Kr ai c " 9 ' 7 197 = 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 aud VIII of 

1859)— continued. 

(947)— Bs. 17, HI (1)— Reversal or modifi- 
cation of decree— Restitution of payment made 
under deoree— Execution — Fresh suit— Sse 
REVERSAL OF DECREE. 7 A. 432 = A.WN. 
1885, 167. 

(918)— Ss, 17, HI U). HI ( = Civ. Pro. Code, 
1882, ss. 211, 5*3, 622)— Claim for rateable dis- 
tribution, rejected— Amount detained pending 
application to Sigh Court — Interest Pro. j 
cedure. — Where the amount which would have i 
fallen to the share of a oiea.ior, if his applica- j 
tion for rateable distribution had been allowed, . 
was, at his n quest, detained in Court pending 
an application for revision by him to the High ! 
Court (which was rejected), interest on such j 
sum oould not be awarded to toe party entitled ' 
tc it, in execution-proceeding- 1 . oANJIVI v. | 
RaMASAMI, 8 M 194, [R , U Ivl. 2.2 0, F.B.] 

(948-a) — Ss. 17, 1 15 -Decree— Execution- 
Surety— Surety-bond -Liability of the surety 
under the bend— Suit can he. to enforce liability 
—Practice— Procedure.— The liability of a 
surety under his gbond for the performance 
of any decree ot for the restitution of any pro- 
perty taken in execution of a decree, oan be 
enforced by a separate suit. MCTILAL Vir- 
CHAND V CHANDRASANGJI HlAIATSANGJI. 

13 Bom. L.R. 909. 

(919;— Ss. 17. 145, 0 XI. 1, r. 5 ( = ss. 211, 
253 and 515, Civ. Pro. Code, 1882 —Surety in 
appellate Court -Execution against surety— j 
Procedure— 8. 253, Civ. Pro. Code, does not * 
apply to a surety who becomes security for an 
appellant in the appellate Court under s. 545 j 
of the Code. So, a security bond cannot be ] 
enforced against the surGtv in execution of the 
decree of the appellate Court under e. 253, i 
Civ. Pro. Code, without a separate suit being i 
brought against him TOKHAM SINGH v. , 
UDWANT SINGH, 22 C. 25 (15 C. 497, F) 
fF 23 C 212 ; Cons, 25 B. 409 ; R , 13 C F. ' 
r, R. lot ; Diss.. 17 A. 93=15 AAV N. 19, 109 
P.R, 1906 = 1 P.L.R 1907, 4 L.B.R 197 = 14 
Bur. L.R. 170.] 

(950) — S.s. 17. 151— Execution of decree— 
Question relating to execution— Question as to 
what was sold at execution sale -Inherent power 
of Court to rectify: mist 2 ke— Res judicata— 
Question of mistake.- The question of what was 
sold at an execution sale is a question relating 
to the execution of the decree and no decision 
as to the validity of the ‘decree or as to the 
validity of the sale held under the 1 decree on 
the ground of fraud can possibly operate a* res 
judicata in a question of mistake which occurred 
in the execution proceeding itself. The Court 
has full iurisdiotibn under s. 151 of the Code to 
rectify it. Ekadashi Das v. Chandra 
Mohan 8HAHA, 7 Ind. Cas. 91. 

(9 51 ) — Ss. 17, 158 -Execution— Fraudulent 
decree -Separate suit or application— Nullity— 
Remedy against fraudulent ^decree— Application 
for execution treated as suit— Rules of procedure, 
alteration in— Retrospective effect —A judgment 

r deoree obtained by fraud upon a Court binds 
o 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of .1861 and VIII of 
1859) — continued. 

neither the Court, whioh passes it. nor any 
other Court ; and its nullity upon the ground 
of fraud, though it has not been set aside or 
reversed, may be alleged in a collateral proceed- 
ing. In applying this rule» it matters not 
whether the judgment impugued hab been pro- 
nounoed by an inferior or by the highest Court 
of Judicature in the realm, but in all cases alike 
it is competent lor every Court, whether superior 
or inferior, to treat as nullity a judgment 
which can be clearly shown to have been obtain- 
ed by manifest fraud. Where a decree has been 
obtained by fraud, the remedy is by a separate 
suit and not by an application under s. 47 of 
the Code (9 M. 81. 21 C. 605, 24 C. 546, 26 
C. 326. 3 C.W.N. 395. 27 C. 197, 26 B. 545, 
•20 A, 370, R.) No person has any vested rights 
in procedure. Alterations in the procedure are 
always retrospective unless there be some good 
reasons against it. SHAMSHERYAR KHAN v. 
GOPaL CHAND, 7 Ind. Caa. 11. (16 W.R. 

540, 8 B. 511, 12 C. 583, 18 B. 42, 21 B. 822, 
27 M. 538, 14 M.L.J. 340, 11 ) 

(952) — S. 47 (2), O. rr. 1, 2 — Mortgage — 
Second suit not maintainable for- Bame cause — 

See Mortgage— General, 8 A.L.J. 599. 

(953) — S. 47, O. IX, r. 13— See Sale— SALE 
IN EXECUTION OF DEOREE— SETTING ASIDE 
SALE, 21 C. 605. 

(953-a) — S. 17 and O. XX, r. 11 — Agreement 
to delay execution — Sanctioned by Court not to 
be rtsiltd from— No fresh suit necessary .— A 
jugdment-debtor, who had the benefit of the 
arrangement for delay in execution which was 
sanctioned by Court, is not at liberty to resile 
from it. (14 M.L.J. 359, 18 M.L.J. 548, 
overruled). The arguments in 14 M.L.J. 359 
and 18 M.L.J, 548 have lost their force under 
the new Civ. Pro. Code. The old s. 257-A 
is dropped and s. 213 re -appears in O. 20, r. 11 
of the new Code. And r. 47 allows Courts to 
treat applications as suits and vice versa. 
SUBBARAYA AlYAR v. RAMASAMY PlLLAI, 
1912. 1 M.W.N. 9. (4 C. 27, 25 C. 86, F.j 

(954) S. 17, O. XXI, r. 2 l = ss. 244, 258 
Civ . Pro. Code. 1882) — Applicability of s. 258, 
— Suit by judgment debtor as part -pur chaser of 
decree — Where some of the decree-holders sold 
their 10/16 share of the decree to two of the 
; judgment-debtors, and then the other decree- 
holders who owned the remaining 6/16 share, 
were, upon giving security under s. 231 of the 
Code, allowed to receive tho whole decretal 
j amount from those two judgment-debtors not- 
withstanding their objection on the ground of 
their purchase, held that these two debtors 
, were entitled to sue for declaration of their 
1 right of purchase and to recover 10/16 share of 
• the money in the hands of those of the decree- 
holders who executed the whole decree. Held 
3,100 that, as the suit in this case, was brought, 
not upon the allegation that the decree was 
satisfied by the plaintiff's purohase, but, on the 
1 other hand, was based upon the proposition that 
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iv. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — conlin ucd. 

the decrees were not so satisfied, s. 258 of the 
Code did not affoet the suit. It wag further 
held (hat, as no question was raised in respect 
of the furtherance of, or hindrance to, or the 
manner of carrying out the execution of the 
decrees, the claim was not within the words 
“ relating to the execution of the decree” in 
e. 244, Civ. Pro. Code. HARAGOBIND Das 
XOIBURTO V. 1SSURI DASI, 15 C. 187. [R., 2 
M.L.J. 14.] 

(955) — S. 47, 0. XXI, r. 2 ( = Civ . Pro. 
Code, 1882, ss. 244, 258) — Suit for declaration 
of satisfaction of decree— Satisfaction out oj 
Court.— The efiect of s. 258 of the Civ. Pro. 
Code is only to exolude proof of an uncer- 
tified agreement in satisfaction of a decree in 
execution proceedings. It does not limit the 
operation cf s. 214. An action for the breach of 
the contract to certify adjustment of a decree 
may be brought. But a suit to declare ihat a 
deoree has been satisfied will not lie. BAIRA- 
GULU v. Bapanna, 15 M. 302 = 2 M.L J. 112. 
[If 1 .. 12 C.W.N. 485; Appr., 21 C. 437. 31 C. 
480 = 8 C.W N. 395 ; R., 20 A. 254.] 

(956) — S. 47. 0. XXI. r. 2 ( =$s. 244, 258, 

Civ. Pm, Code, 1882 —Satisfaction of decree 
not certified— Suit for declaration of satisfaction 
— Maintainability— S. 00, Specific Relief Act , I 
of 1877.) — S. 258, Civ. Pro, Code, 1882, docs 
not limit tho operation of a. 244 of the Cede, 
(19 C. 683, 21 C. 437, 15 M. 302, F.) A 
separate suit, to declare that a deoree has been 
satisfied though such satisfaction has not been 
certified under s. 258 of tho Code, is not 
mainatinable. (15 M. 302, F.) S. 56, Speoific- 
Relief Act, precludes the Court from granting 
an injunction restraining the execution- 
proceedings in this case.— Per Bill , J. DENO 
Bundhu Nundhy V. Hari Mati Dasee 31 C. 
480 = 3 C.W.N. 393. [ E.rpl ., 12 C.W.N. 485,] 

(957) — S 47.0. XXI , r. » ( = ss. 244 and 
2j8.Civ.Pio.Code, 1882)— Adjustment out cf 
Court, suit to prove. — An Adjustment of decree 
out of Court, mol certified by iho deoree boldcr. 
cannot, having regard to the provisions of 
s. 258, Civ. Pro. Lode, be pleaded against an 
application for execution of the decree. But a 
regular suit by the judgment-debtor will )i 0 for 
proving the adjustment out of Court, which i* 
not cognisable under g. 258, ami for establish" 
ing his title to a, iote. sold by the executing 
Court, which under h. 258 did not take tho 
adjustment out of Court info -ippount Is\v\r 

CHANDRA i)UTT v llARIS CHANDIM DDTT 
25 C. 718-2 C.W.N. 217. m n. 4H7 „ j 

[F., 44 H R. 1:. 00 = 82 P.L.R. 1907 ; R 31 
480 = 8 C.W.N. 395, U.U.R. 1905. 4th Quarter 
Civ. I ro. (,nao, 15, 244 ; D., 2 O C. 31b. 

(9581 S. 47, O.XXI. .. ( = cJiv. Pro. Code 
1877, ss, UH, -.5 S |~ Quexl ions for Court exeeutinq 
decree -Adjustment mu of Court — Separate 

SM ! '7^ heu 11 do ? co ° 18 ndjustod by payment 
out of Court, but is again exeouted in spite of 

tho objootioDB 0 ( the judgment-debtor, whioh 


Civ, Pro. Code (Acts Y of 1808. XIV of 1889 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued , 

are overruled ou the ground that the adjust- 
meot was not certified, the judgment-debtor 
can maintain a separate suit for the recovery 

of the money paid by him out of Court. Suoh 
a suit is not barred by the provisions of s, 244 
as the discharge or satisfaction of the deoree 
made out of Court could nor, being uncertified 
be entertained by the Court exeouti D g the 
decree, and could not therefore be a question 
for euch Court. Nor is it barred by the last 
paragraph of s. 258, which refers only to 
execution proceedings ard to the Court or 
Courts executing a decree. SHADI v. GANGA 
SAHAI. 3 A 538. [Doubted, 10 B. 155, 11 B 
6 F.B.; 5 A. 269, 7 A. 124, 10 C. 354, 17 c‘ 

P.L.R, 60, 5 A.L.J. 475 = A. W.N. 1908 220 = 
30 A. 461 ; R., 10 B. 289. 18 M. 26, 20 A. 254 
6 A.L J. 403 ; D., 16 M.L.J. 54.] 

(959) — S. 47.0. XXI t r, 2 [ = Civ. Pro. Code 
1977, ss. 244, 258) — 0t/rsficns for Court execut- 
ing decree— Assionment of decree —Adjustment 

out of Court— Separate suit — Where a decree- 
holder resigns bis decreo to his judgmeut-debtor 
and agrees to deliver to^him the decree and the 
sale certificate for immoveable property, the 
subjeot of such decree, on payment of* the 
balance of purchase money, the latter can 
maintain a separate suit for the speoific per- 
formance of the agreement . Suoh a suit is not 
barred by p. 244, ns the questions raised by it 
cannot be disposed of by the Court executing 
the decree. Nor ip the suit barred by the last 
paragraph of s. 258 on the ground that the 
assignment of tho decree amounts to an un- 
certified adjustment of such decree ; for the 
words “ any Court ” in that paragraph refer 
to proceedings iu execution and to the Court or 
Courts executing a deoree. SlTA RAM v. 
MAHIPAL ( 3 A. 333. [Doubted. 10 B. 155, U 
B. 6. F.B.; F., 5 A. 269, 7 A. 124. 10 C. 324 ; 
Appr., 15 C. 187 ; R., 10 I>. 288, 18 M. 26.] 

I960) S. 47, O. XXI, r. 2 ( = Civ. Pro. Code , 
1862, . vs. 244. tc)anii s. ^—Adjustment of 
decree outside Court not certified— Maintain- 
a ■'lily of separate suit /«• (iifo- ce agreement to 
adjust. Where a decree is compromised out of 
Court, then, under s. 244 (c) and s. 259 of the 
Civ 1 ro Cede, 1682, no Court will recognise 
such a compromise unless it has been duly 
certified under the provisions of the latter 
free! ion. Nor will a separau suit lie under the 
circumstance , tor inferring suoh compromise. 
A I>. Case 1 uv reviewed in dot m!. HARMASJI 

Dokaiui Vania bitrtor.h Jemsetji 

\ A N 1 \ , llA 1 1 ABUUL K.XHIMAN v. KHOJA 
KllOPl ARUTH ; THE LONDON BOMBAY AND 
. IEWTERRANRAN BANK v. FKSTONJI 

Dhan.IIBHOY, 10 B. 135. [ R .. _o c. 32 ] 
ictla tni ^V 7, V V7> r - 2 i = Cir.Pu).Cci$ 

lv 82 5-s. 244, 258) Order certifying part pay 
went of small cause decree— Suit to restrain 
execution of decree on ground that it had been 

completely . satisfied- Maintainability,— The 

party against whom an order under a. 868 
wag passed could prefer au appeal, though 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

the deoree that was exeouted was a small 
cause decree. A suit by the judgment-debtor 
for a declaration that the decree had beoome I 
satisfied and to retrain the decree-holder, 
from executing the decree was barred under 
the provisions oi s. 244. Karuppa PlLLAI 
V. ATHAMSA ROWTHER, 5 M L J. 140. 

(962) — S. 47 y O. XXI, r. 2 ( = ss. 244, 25S, I 
Civ. Pro- Code, 1882)— Suit by judgment- j 
debtor to s lay execution of deciee based on agree- 
ment , maintainability of. — A suit was institu- 
ted by a judgment-debtor to stay execution of a I 
deoree, based on an agreement on the part of i 
the decree-holder not to exeoute it. Such 
agreement had not been certined to the Court. 
Held (Per Pggot, Macpherscn, JJ ., Banerji, J. 
dissentients), the suit was not maintainable. 

S. 25b does not limit the operation of s. 244 of 
the Procedure Code. Per Piggot , J. — S. 244 oi 1 
the Civ. Pro. Code does uot absolutely bar a j 
suit. The Legislature has deliberately so 
framed s. 244 as to prohibit, in a separate 1 
suit between the parties to a decree, any relief 
being granted which shall interfere with the 
couduct of the execution proceedings by tbe 
Court executing the decree. Per Banerji, J . — 

A suit on the agreement referred to was main- 
tainable. S. 258 by enaoting that an uncerti- 
fied adjustment caunot be reoognised as an 
adjustment of (he decree by any Court executing 
the decree , implies that it may be recognised as 
such by a Court trying the matter as a regular 
suit. AZIZAN v. MATUK LAL SaHU, 21 G. ! 
437. [ Appr ., 22 B 463, 31 C. 480 = 8 C.W.N. 
395 ; R. 17 C.P.L.R. 60, 20 A. 254 = 18 A.W. 

N. 37, 13 C.P.L.R, 179, L.B.R. 1893—1900, 
621 ; D., 25 C. 718, 23 B. 394,] 

(962-nl— S. 47, O. XXI, r. 2 ( = Civ. Pro. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued . 

ing to the satisfaction of the decree. SANKA 
RAN NAMBI.4R v. KANARA KaruP. 22 M. 782 
= 8 M.L.J. 175. (Diss., 82 P.R. 1907 ; 427 = 
l9u6 ; R ' 2i M. 412,9 Bom. L.R, 

luoU. j 

(964) — S 47, O. XXI, r. 2 <«„. S 44, 258, 
Cu\. L > o . Lode , 1882)— Payment twice over— 
buil for recovery of that amount maintainable. 

f ' 1 * nd 2 58 ot the Civ. Pro. Code, do not 
preclude the institution of a suit by a judg- 
ment-debtor for recovery of money, which he 

had paid to the decree-holder privately and the 
payment of which, not being certified, could 
not oe recognised, and for which the decree- 
hoider had tiken out execution over again. 
Gen do V. Nehal K UNWAR, 5 A.L.J. 475^= A. 
]pq N _\ 908 ’ 220 = 30 A. 464, (30 A. 538, 

J, Jj , f 

( 9 65 ) -S. 4 ? , 0. XXI, r. 2 Pro. 

Cede, *882, ss. 244, 25b,— Decree, execution of, 

application for— Certificate of adjustment— Av - 

pi cat ion if can be Heated os cue under s. 2-56 
I rand Damages —The provision of s. 258, 
Uv. Pro. Code, 1882, are express, and no pay. 
mem or aojustment shall be recognised by the 
execuLiou Court udIcss it has been certified 
and therefore, an alleged adjustment relied on 

s V. h rf 8 “!i' “p d . ebtor 18 00 an ^er under 

s. 244 of the said Coae to an application for exe- 
cm,on or a decree The applicauon cannot be 
treated as one under e. 258 of the Code. If in 
point cf fact the dc cree-hfclder agreed with the 
judgment-debtor that he would not execute hie 

? , ' ea an f l ? thaS ‘ h e matter should he settled 
between them, then if he broke that agreement 
he would be liable for an action for damages 

IS Cx!j? 88 IHARI r ' ALV ‘ LaCHUI NABAIN, 


Code , 1882, ss. 244, 25Si — Contract by decree - ! 
holder not to execute decree— Breach— Suit for j 
damages — Maintainability .— The provisions of 
s. 244 of the Civ. Pro. Code. 1882, do not 
operate as a bar to a suit to recover damages 1 
foe bceaoh of a contract not to execute a deoree. 1 
HANMANT v. SUBBABHAT, 23 B. 394. 

(963) — S . 17, O- XXI, r. 2 ( = Civ Pro, 
Code , 1S82, ss. 244, 256)— Limitation Act XV 
of 1677 , sen. II. art. 173- A — Deeres for posses- i 
$ ion— Application to enter satisfaction— Limita- ■. 
tion.— An application was made by a deieuaant 
for au order tb;it the lands ordered to oe 
surrendered under the decree wero surrendered 
by him to the plaintiff. The application was | 

(\ made more than ninety days from the date of 

!J surrender. Held that, as s. 258, Civ, Pro. 

0 Code, applied only to money-decree and not 

to decree for possession of immoveable pro- 
perty, the application was not governed by art. 
173- A, sch. II of the Limitation Act, XV of 
;i 1877. Held also that, though a. 258, Civ. Pro. 

J Code, did not apply, yet under s. 244 of the 

* Code, the Court had a general authority to 

f make orders determining any questions which 

/ arose between the parties to the suit and relat- J 

A 0 , 11-76 


« — .w, w. aai, r. 2 — see Apppat 

Decrees and execution of decrees is 

(9671 — S. 47, O- XXI, r. 2— See Considfr 
ATION, 7 A. 124 = A.W.N. 1884, 277 . ° NSIDER " 

(96^ — S. 4 » , Q XXI, r. 2 —See EXECUTION 

OF decree— General, a.w n. 1689, 95. 

(969) 3. 4/. O. XXI, r. 2 — See EXECUTION 

OF DECREE-MISCELLANEOUS. 11 C LJ 01 
= 4 2nd Cas. 402 = 14 C.W.N. 357. 

(970; S . 47 O. XXL r. 2-Payment not 
certined not to be proved under s. 244 Civ 
Pro. Coae. ic82— See Limitation act ’i90r’ 

art. 153. 4 Iod. Ca>. 402. ’ ° ’ 

(97D-S. 47 O. XXI, r. 2-Sale in execution 
of decree Suit to set aside sale on ground of 
adjustment of decree out cf Court— Ac justment 
not certified Suit not maintainable— See SALE 
SALE IN EXECUTION OF DECREE — SET- 
TING ASIDE SALE, 20 A. 254 = A.W.N. 1898, 

o # . 

f 7, XX , 1 * r * 11 (1)~ Adjustment 

between mortgagor and mortgagee after order 
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Civ. Pro. Code fAots Y of 1908, XIV of 1889, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


absolute foe aalo baa been passed — Competency 
of Court to deal with the matter— See TRANS- 
FER of Property act, as. 89 and 104, 12 c. 
W.N. j82 = 3 M L T. 202 = 7 C.L J. 581. 


(973i — S. 47, 0. A'.VZ, r. 15 ( = Civ. Pro. Code, 
18^7 ss 244 and 231) — Decree for moiety in 
favour of defendant — Right of such defend- 
ant to claim moiety of money realized m exe- 
cution. — In a suit on a mortgaged bond exe- 
cuted in favour of the plaintiff and sixth defend- 
ant, a deoree was passed for a moiety of the 
mortgage amount in favour of sixth defendant. 
Tb n plaintiff in execution of hia half-share 
brought the mortgaged property fo sale. Then 
the sixth defendant applied that it should again 
be sold for his half-9hare, but was informed it 
could not be sold twice over. Thereupon, he 
applied for payment to him of half the sale pro- 
oeeds. Held that hi^ remedy lay by a separate 
suit and not in rx?vjtiou proceedings, inas- 
much as the deoree h-il not b°on passed jointly 
in favour of plaiotiff and sixth defendant with- 
in the meaning of s. 231 . Civ. Pro. Code, but 
was in favour of eaoh separately for his own 
moiety. KUTTIANA Goundan v. MUTTIA 


i 


l 

I 


Goundan, 2 M L J. 14. 


(974) — S. 47% O. XXI , r. 17 [ = ss. 244 (c), 
245, proviso. Civ. Pro. Code, 1882)— Execution 
of decree— Attachment— Appeal. — In execution 1 
of a deoree, the decree-holder having first atta- 1 
ohed the landed property of the judgmont-deb- 
tor which was more than sufficient, to satisfy the i 
claim, again attaohed his household property 
of inconsiderable value. The judgment-debtor 1 
objected to the latter attachment and prayed 
under the last clause of s. 245. Civ. Pro. Code, ! 

or its release. On his application being sum- 

ar9ly refected, ho preferred an appeal. Held 
that an appeal validly lay from the order pass- 
ed by the Court below, which was a quasi- 
deoree determining a question raised between 
the parties to the suit under s. 244 (c) of the 
Civ. Pro. Code. JASWANT SINGH v BiSHUN 
Lal, A. W.N. 1888, 159. 

(975) — S. 47, 0, X\I, r, lb ( = ss, 244 and 
246 Cav. Pro. Code, 1882) — Decree ordering 
recovery of money by sale of property is a decree 
for money within s. 246— Attaching creditor, a 
representative of the decree-holder.— Oo au 
application in execution of a deoree, for realisa- f 
tion of the entire amount due by sale of the 
properties direoted, by the decree, to be sold, I 
the judgment-debtor olaimed to sot. off against ' 
such amount, oortain money due to him under 

a money deoree in his favour. Overruling tho 
contention that the above deoree, which only 
ordered sale of property and no direct payiuont 
of money, was not a deoree for money, so as to 
allow a set off against it under s. 246 of the 
Code, it was held, that it was open to tho judg- j 
ment-debtor to set off against suoh decree any 
deoree for money held by him. (28 M. 473, F.) 
An attaching oroditor becomes the representa- 
tive of the deoree-holder for the purpose of 


6. 244 of the Code and aoy order passed in execu- 
tion, as between him and the judgment-debtor, 
is therefore open to appeal. KRISHNAN v. 
VENKATAPATHI CHETTI, 29 M. 318. (16 M. 

20, F) [R., 6 C.L. J. 437 = 11 C.W.N. 433.] 

(976) — S. 47, 0 . XXI, r. 22i = ss. 244 and 249, 

( , iv. Pro. Code. 1882) — Decree satisfied — Appl\. 
cation by judgmait-debtor for refund on the 
ground tf fraud — Jurisdiction of the Court . — 

A Court, to which a deoree has been transferred 
tor execution, is competent to entertain an ap- 
plication, by a judgment-debtor, to the effect 
that, when tho decree was exeouted, it was 
barred by time, aud he paid in the decretal 
amount on acoouut of tho fraud practised upon 
him by tho deoree-holder, in not mentioning 
the fact cf a previous application beiug dismiss- 
ed as birred by time, aud asking for a refund 
of tho amount paid by him. The jurisdiction 
of the Court does not cease by the fact that 
satisfaction of tho decree wa9 entered and exe- 
cution proceedings had terminated. PANNA 

L\l v Chakkan Singh, 4 A.L.J. 142 =A. 
W.N. 1907, 63. (24 A. 239, F.) 

(977 » — S. 47, O. XXI, rr. 22, 23, 90 ( = s$. 

244 , 24 S. 249,311, Civ. Pro . Coic , 1882)— Sale, 
self •>:</ as-de of— First application for execution 
boned —Notice issued tinder scion j application 
— No objection by judgjnefit-debtor — Effect of 
ordtr . — Whore the first application for execu- 
tion was barred, but tho judgmeut-debtor did 
not appear aod objeot, and a secoud application 
was made and notice was issused to the judg- 
ment. debtor whodid not appear, and his property 
was sold in execution: Held, that the order in 
the second application for execution, to the 
effect that attachment and sale proclamation 
should issue, was an order under s. 244, Civ. 
Pro. Codo, and relating to the execution of the 
deoree; that, the judgment-debtor not having 
appealed against it, it became final between the 
parties ; and that the *ale was good. FAZAR 

Banu v. Uzir Alt Mian, 1 Ind. Cas. 284. 
(10 C.W.N. 209. 8 C.L.J. 193, 6 A. 269, P.C., 
11 I. A. 37, 8 C. 51, P.C., 11 C-L.R. 113, 8 I. 
A. 123, R.) 

(978) — S. 47, O. XXI, rr, 22, 90 («*5S. 244, 

24 5, 311— Civ. Pro. Code, 189*2)— Auct ion sa/o. 
feltin') aside of — Notice under s. 24S. service of, 
object of— Objection not raised in firsf Court — 
Limitation [Act XV of 1677), sih. II. arts, 
11, 17S . — Where an auotion-sale was impeached 
on the grouud that the attachment was uot 
properly levied aud tho sale proclamation had 
not been served. Held, that au application to 
set aside a sale, on tho grouud that a notice 
under s. 248 of the Civ. Pro. Code, 1882, had 
not been served, could not be mad6 under 
s. 311 of tho said Code, when the validity of the 
sale whs not attaohed on the grouud that there 
was irrogularity in tho publication or oonduot 
of the sale. As tho question of the validity of 
the sale was a matter relating to the execution 
of the decree and arose between tho parties to 
(he suit, the appropriate procedure was not by 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1SS2, 
X of 1877, # XXIII of 1861 and VIII of 
1859 )— continued. 


way of suit to be brought within one year from 
the date of the sale, but by way of application 
to be made under s. 244, and such application 
might be made within three years from the 
date of sale under art. 178, Limitation Act 
Toe object of the service of notice under s. 248 
of the Code is not merely to give the judgment- 
debtor an opportunity to show cause why the 
decree should not be executed, but also to give 
an opportunity to satisfy it before execution 
issues, ill C.L J. 489, R.) Where the omis- 
siou to take auy objection as to tbe non-service 
of notice under s. 248 of the Code has not 
prejudiced tbe auction-purchaser, the appellate 
Court is justified in entertaining the objection. 

Lakshmi Charan v. sris Chandra Roy, 13 
C.L.J. 162 = 9 Ind. Cas. 584. 

(979i- S. 37, O. XXI, rr. 22, 90— Non-service 
of notice on judgment-debtor, if ground for 
setting a-ide the sale — Effect of confirmation 
of sale— See RECEIVER, 14 C.W.N. 560 = 5 
Ind. Cas 390 = 11 C.L.J 489. 

'9S0) — S. 47, O. XXI. r. 32 ( = ss. 47, 260, 
Ciu. Pro. Cede . 1882) — Partnership-suit — 
Decree directing both parties to take certain 
amount in equal slimes — Where a decree fiods 
that both the defendants and the plaintiffs are 
entitled to a certain sum in equal shares, the 
plaintiffs can recover their shares of the money 
in execution proceedings from the defendants, 
i i realised or realisable by the defendants. 
This question falls under s. 244, Civ. Pro Code, 
1882, and not under s 260. TlKAYA Ram v. 
MEGA Ram, 48 P R. 1900. [ ft ., 100 P.R. 1902 
= 131 P.LR. 1902. J 

(991) -S. 47, O. XXI, rr. 36 and 35 ( = ss. 
244,263.264. Civ. Pro. Code, 1982 ) — Decree 
for p.sszssion — Delivery given — Subsequent dis- 
possession- -Remedy by way of suit — The plaintiff 
in a suit having obtained a decree for possession 
of her snare in the family properties, got joint 
possession in pursuance of the decree. Subse- 
quently at her instance the deoree was amend- 
ed iuto one for partition. Latter on being 
dispossessed she brought the present suit for 
possession She did not make any attempt to 
execute the amended decree. Held that tbe 
amendment of the decree the satisfaction of 
which had been recorded was nullity. The 
fact that she was ousted from joint possession 
^ave her a fresh cause of action in respect of whioh 
a fresh suit was maintainable PATHAMBI 
v. MYTHEEN BIBI. 12 M L J 96. 

(9Sl-n ) — S 47. O. XXI. r. 50 -Civ. Pro. 
Codi (Act XIV if 1982/, ss. 244, 253-Judg - 
ment-debtor objection by, how to be treated 
Objection on the ground that judgmtn' -debtor 
was holding property as trust le for religious 
purposes —Appeal against an order dismissing 
judgment-debtors objection —Where a judg- 
ment-debtor sets up a claim to the effect the 
certain property attached in the exeoutiou of a 
decree is in his possession, not on his own 
account, but on aocounfc of or in trust for seme 


other person, and in particular where he claims 
that the property in question has been set apart 
for religious oharitable purposes and is held by 
him as a trustee, his objection must bo treated 
a* falling under O. XXI. r. 58 of the Code of 
190S (corresponding to s. 278 of the Code of 
18S2j aud not under s. 47 of tbe Code of 1909 
(corresponding to s. 244 of the Code of 1882.. 
Consequently, no appoa! lies from such ?.d order 

Sa.tid ali v. ali Mohammad Khan, 12 . 

Ind. Cas. 411. 

(992) S'. 47, O XXI, r. 53, ss. G4,73( = 

•ss. 244. 273 , 276 , 205, Civ. Pro, Cedi, 1SS2 — 
Mortgage of dicree by deer ee-hclder— Attach- 
ment of decree on same date by decree-holder's 
creditor— Subsequent attachments by other cre- 
ditors— Priority— Withdrawal of first attach- 
ment— Rateable distribution — Rights of mort- 
gagee of decree— Lien— Burden of proof.— The 
first defendant mortgaged a deoree to the 
plaintiff on 3rd Novemoer, 1904. The tenth 
defendant, who had obtained a decree against 
the first defendant, on the file of th 3 Sub-Judge’s 
Court, attached the decree, and the order of 
attachment was communicated to the Munsiff 
on the same day as the date of the mortgage 
viz., 3rd November 1904. Subsequently defend- 
ants Nos. 11 and 12 also attached tbe same 
decree. The tenth defendant having afterwards 
withdrawn his attachment, the first defendant 
executed his own decree, and the amount 
realised was kept in deposit in Court. The plaint- 
iff sued for the recovery of his mortgage 
amount from the amount in deposit in Court. 

^° 3, 11 anc * 12 claimed prioritv : 
Htll, that e. 244. Civ. Pro. Code, 1882, was no 
bar to the plaintiff’s suit; that the mortgage 
by first defendant to the plaintiff was not made 
during the continuance of tbe attachment.” 
so as to invalidate it under ss. 273 and 276, 
Civ. Pro. Code, 1882 ; that the receipt bv the 
Muosif of the notice of attachment by tenth 
defendant was a not a judicial act to justify the 
presumption that it was received as the earliest 
point of time on the date of receipt, and to cast 
oq the private alienee the burden of proving 
that his transaction was prior ; that eleventh 
and twelfth defendants where not entitled to a 
rateable disTibution of the amount in deposit 

iu Court, as it is essential to a valid claim for 

rateable distribution that the assets should have 
been realisd by the tenth defendant executi-g 
tbr fi'st defendant’s decree by way of executing 
his own decree ; that the plaintiff had a lien on 
the amount in deposit in Court aod not merely 
a personal claim against the first defendant ; 
as a mortgagee is entitled to a charge upon the 
property which , through no fault o! his, takes 
the place of the mortgaged property. ’ VEN- 
KATRAMA IYER v. ESUMSA ROWTHEN, 5 

l? d » C ? S,92 = 7 MLT - 143 = 20 M.L.J. 330 = 
33 M 429. 

(983) S. 47, O. XXI. rr, 54, 60 ( = ss. o 44 
274,, 260, Civ. Pro, Code, 1882 )— Parties tc 
siot— Party preferring claim to attached mo 

pzrty, against tohom suit is dismissed. -^-When 
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h cuit is dismissed against one of the parties, 
but decreed against the rest, the pany oannot 
b* regarded as party to the suit in relation to 
execution, discharge, or satisfaction of the 
decree, within the meaning of s. 244, Civ. Prc. 

Code. Rahimuddi 8irkar v. Loll meah, 
29 C. 696-6 C.W.N. 727. (12 C 458, 17 
711. 6 O.W N. 10, 23 A. 346. R) (/>«,.. 17 
C.P.L.R. 178. J 

(984 1 — S. 47 , 0 • XXI, rr. >7, 88, 0.9. 90, 92, 
S. loo, O. XL IT I, r. 1 ( = ss. 244, 278, 310, 
310- A, 311, 312, 388, Civ. Pro. Cede, 1882) 
— Whether an auction-pure hast r is a party 
to the suit or is the rojneser.tati >e of a 
party to the suit. — Before the sale of property, 
attached in execution of a deoree, A. the judg- 
ment-debtor, deposited the amount due, but 
the receipt given by the bailiff was not filed in 
the execution record but in the regular record 
and on that account was overlooked by the 
Judge, in consequence of which the Township 
Judge ordered the land to be sold and confirmed 
the sale. When, however, the fact of A ’9 pay- 
ment before tho sale was brought to t.ho notice 
of the Judge, he, after hearing all the parties 
concerned, cancelled tho sale and ordered A to 
refund to the auction- purchaser Rs. 530 plus 
5 per cent. On appeal to the Diefcriot Court, 
this order of refund was set aside. Bcld, that 
an order of the abovo kind, to be appealable 
under s. 244 of the old Code (s. 47 of the rev/), 
must be an order determining a question 
arising between the parties or their represent- 
atives, to the suit, in which the decree was 
passed, and relating to the execution, discharge 
or satisfaction of tho decree. Held, further, 
that the auction-purchaser at a Court sale, who 
is a stranger to tho 6Uit, does not, by his pur- 
chase, becomn a party or a representative of 
either party, within the meaning of s. 244, and 
that the order of the District Court must, 
therefore, be reversed. Bcld , also, that the 
purchaser under a sale in execution is not bound 
to inquiry into the correctness of an order for 
execution. MAUNG Po Thht v. P. R, V 
ANAMALAY C HETTY, 9 Ind. Cas. 472. 

(985) — S. 47, C. XXI , r . $.s ( = Cir. Pro. 

( ode, 1382, ts. 211, 2/3) Judtj went' debtor i>i 
possession 0 f the property not on liis ow-i account 
Claim-- Appeal. — Whore a property is attach- 
ed in execution of a decree and the judgment- 
debtor objeots on the ground that although ho 
is in possession of the sann , such possession 
not in his account but on account of two idols 
and the property iadcbw.ter and he has no per 
sonal right in it, arid, that the objection do -s 
not fall under s. 24 1. Civ. Pro. Code, but it L 
a claim under s. 278, Civ. Pro. Code, and uo 
appeal lies again. a an order passed in such a 

case. Bha.iahaki Pal v. Ram lal Das 
6 C.W.N. 63. (16 CM, 17 C. 711, 23 B. 246 
2 A. 752, 7 A. 36, 15 C. 437, 23 B. 237, R . , ' 

(986)- 3. 47, 0, XXI, r.38{ = Civ. Pro. Code 
1882, ss. 244, 278)— Party to suit not to prefer 
objection petition as third party,— A. party to 


I 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 186i and VIII of 
1859) — continued. 

a suit, whether discharged or not by the Court 
oannot prefer an objection under a. 278, but 
must come undec s. 244 of the Code, a’ pro- 
ceeding taken by him under s. 278 does not 
debar him from exercising his rights under 
8. 244. BALARAM KUNHI v. SADOBA MALI 
17 C.P.L.R. 178. (15 C.P.L.R, 106, F.\ 29 c! 

696 and 30 C 134, D.) 

(987) 8. 47, O XXT, r. 38 ( = Civ. Pro . 

Code, 1882 , ss. 244, 278 — Execution of decree 
-Attachment— -Judgment-del t >r dictated insol- 
vent— Claim ty Official Assignee to attached 
property— Rejection of claim— Appeal— Stat. 
11 and 12 Vic., Chap. 21, ss. 7. 19.— In execu- 
non of a decree, property was attached, and an 
order was made for sale. Prior to the 3 ale, the 

judgment debtors applied to be declared insol. 

vents, and an order was passed under s. 7 of the 
Insolvent Aot vesting their property in the 
Official Assignee, who applied to the Court exe- 
cuting the above decree that tho property might 
bo released from attachment aud made over to 
him. The application havi D g bceD dismissed 
an 1 appeal by the Official Assignee to the 
District Judge having been allowed,— held, 
that the application to the Court executing the 
deoree made by the Official Assignee was not 
one under s. 49 of the Insolvent Act, whioh 
refers only to o-ises in which the insolvents 
have filed their schedule, and only to debts or 
demands admitted in suoh schedule (whereas in 

this case, no schedule had been filed) that 

the application could be entertained only under 
the provisions of tho Civ. Pro. Lode, relating 
to tho execution of decrees— that it was not 
one under s. 244, a3 the Official Assigueeis not 
a representative of tho judgment-debtor, and 
the application was not for his benefit, uor had 
it any reference io tho execution, discharge, or 
satisfaction of tho decree — that it was properly 
one under s. 278, Civ. Pro Code, by third 
parties (tho gonoral bod)’ of creditors whom the 
Otfioial Assignee represents); and that, there- 
fore, tho District Judge should not have enter- 
tained an appeal from tho order disallowing the 
Official Assignee’s application. KASHI PRASAD 
v. MILLER. 7 A. 752 = A W N. 1885, 166. 
[D/ns., 28 C. 419 ; -I pur.. 16 0. 6 03 ; R., 22 0. 
259. 21 B. 205, 30 A. 486 = 5 A.L.J. 533 = A. 
W.N, 1903, 203 ] 

(98S) — S. 47, O XXI, r. 3b f = ,ss. 241, 27$, 
Cir. Pro. Code, 1882 )— IV of 1882 (Transfer 
of Property .lc/i. s.s. sn, 89 - Execution of 
decree— Apr e il— Rev ision, — Certain property 
comprised in a decree under s. of the Trans- 
fer of t roperty Act. w.is proclaimed for sale. 
As to a portion ui this property, m application 
was m i d o by a person, who alleged himself to 
be tho owner thereof, praying for us exemption 
from sale. This application purported to be 
and was dealt with by the Court as, an 
application under s. 278 of the Code of Civil 
Procedure, and was allowed. The decree- 
holder appealed, and her appeal was entertained 
as an appeal under s. 244 and was allowed. 
Held, on appeal by the objector, to the High 
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Ciy. Pro. Code (Acts Y of 190 , XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Court, that neither 9.278 nor s. 244 of tho Code 
were applicable, the former because the pro- 
perty in question had not been attached, the 
latter because the objector was not the repre- 
sentative of the judgment debtors, but claimed 
adversely to them. No appeal lay to the High 
Court, but the memorandum of appeal was 
treated as a petition in revisiou. MUHAMMAD 
VAHYA V. Lalta Dei, AWN. 1906, 62. [ R . 

11 C.W.N. 438 I F. 6 A L.J. 437.] 

(9891 — S. 17, O. XXI , r. 58 !=ss 211, 278, 
Civ. Pro. Cod j, 1862 ) — Execution proceedings 
— Parlies unnecessarily impleaded —Failure to 
prefer claim— Estoppel. — S-mu persons, who 
were wrongly impleaded as defendants in exe- 
cution proceedings, did not prefer any claim 
to plaintiff's attachment and sale of property 
therein. Held, that they were not estopped, 
by the said circumstance, from making a claim 
in any subsequent suit or proceedings. AKKA- 
MAD MOHICBEN v. SOWMYA NARAYANA 
AYANGAR, 8 Ind. Cas 161. 

(990i — S. 17, 0. XXI, r, .36 ( = Civ. Pio. 
Code. 3882, .«. 2 44, 278.}— Claim by juayment- J 
debtor as shooaiu to duly —Appeal— Revision — j 
A olaim to property attached in execution of a 
personal debt, preferred by the judgment debtor 
in his capacity as shebait to a Hindu deity, 
oomea within s. 244 of the Civ. Pro. Code, and 
not within s. 278 (17 C. 711, F ) Where the 
Munsif inquired into the claim under the latter 
section aud allowed it, and the District Court ; 
dismissed the appeal on the ground that no 
appeal lay from such an order, the High Court, 
in second appeal, dismissed the appeal as such, 
but exeroised its revisional powers and sent tho 
case down to the first Court to be inquired 
into in the manner shown in s. 244. BEG RAJ 
Marwari v. SRIMUTTY kundali Debya, 

8 C.W.N. 393. [D.. 5 P.R. 1907 = 40 P.W.R. 

1907 = 23 P.L.R. 1908; SC. L.J. 20.] 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(993)— S. 47, O. XXI , r. 58{ = Civ. Pro. Code. 
1882, ss. 244, 278) — Sah cf properly specified 
in mortgage- decree, remedy of pirty adjecting 
to — Inapplicability of s. 241. — There is an 
essential difference between tho execution of a 
simple decree for money and a decree for money 
by sale of certain property specified m the 
decree, itself. A decree for 'money is not based 
upon any adjudication that any properly which 
might be brought to sale iu execution of the 
\ decree, was the property of the judgment-debtor, 
or property which would be liable for his debts. 
The Court executing such a decree has there- 
fore, power to inquire into and decide objections 
; taken to the execution of it against any parti- 
cular property. Where, however, the decree is 
a decree for sale under the Transfer of Property 
Act, the property specified in the decree must 
be sold by the executing Court which should 
leave any one objecting to the execution of the 
decree against that particular property to such 
remedy as he may have by a suit or by resist- 
ance to the possession of the purchaser. SAN- 
WAL DAS v. BlSMILLAH BEGUM, 19 A. 480 = 
A. W N. 1897, 115. (14 0.631,12 A. 313,2V.) 


O’. 

, 32 C. 

265, 1 N.L.R 

142; R. 

., 21 A. 

277. 

21 

A. 356, 

, 6 Bom L. 

R. 1043. 

30 M. 26 = 16 

M.L J. 545 

, 1 C.P L.R, 

73, 32 M. 429 = 

19 M. 

L.J 

. 40i=*: 

t Ind. Cas. IS 

; D., 26 

A. 152 

, 9 C. 

L J 

. 358.] 





(994) — S 

.47, O. XX 1, 

r. 58 { = 

ss. 244. 

278, 


Civ. Pro. Cede, 1882) — Objector’s representative 
Icing representative of judgment-debtor also — 
Separate suit mantainable. — Merely because 
the persou who comes in as the representative 
of an objector to the proceedings in execution of 
a decree happens also to be the legal represent- 
ative of tho deceased judgment-debtor under 
the decree, it does not follow that his rights to 
make such objections claimed by him, not thro- 
ugh the judgment-debtor, but through a third 


(99D— S. 17, O. XXI, r, -38 l-ss. 244, 278, 
Civ. Pro. Code, i 88 2)— Personal decree against 
shebait — Execution against deoutter property 
— Suit to declare property debutter it maintain- 
able . — A suit instituted by the shebait of au idol 
to have it declared that property sought to be 
sold in execution of a personal decree agaiust 
the plaintiff is the endowed property of the 
idol is maintainable. AMaR ChaND KUNDU 
v NANI GOPAL MUKERJEE, 12 C.W.N. 308. 

(6 C.W.N. 663, F.) 

(992) — S- 17, 0. XXI. r. 5S (=ss. 211, 278. 
Civ Pro. Cede , 1882)— Decree, personal, against 
shebait — Claim to attached property on behalf 
of idol if may be tried in execution proceedings. 

When immoveable property is attaohed in 

execution of a deoree passed against a snebiat 
personally, the latter can object to the attach- 
ment on the ground of. the property being 
debutter and the claim is triaole under 9. 244 
of the Civ. Pro. Code. JOGENDRA NATH 
SIRKAR V. GOBINDA CHANDRA VUTTA.U C. 

W.N. 310 = 35 C, 364 = 7 C.L.J. 537. (17 G. 
711. F-) 


person, must be dealt with, and can only be 
dealt with, between him and the decree-holder, 
in the execution-proceedings under the decree. 
Toe legal representative of the judgment- 
debtor, brought in after decree, cannot be com- 
pelled to have his title, possibly to a large 
property, determined by the summary method 
adopted in execution-proceedings. The mere 
fact that the ODjectcr’s representative occupies 
also the status of the judgment-debtor’s legal 
representative cannot place him iu a worse posi- 
tion than other people, and deprive him of the 
proper remedy by suit. BAHORI LaL v. 
GAURI BAHAI. 8 A. 626 = A. W.N. 1836 = 228. 
(11 B L.R. 149, 6 C. 777, 7 A. 547, 7 A. 733, 2 
A. 752, 7 A, 36, R.,) [F., 23 M. 195; R., 15 C. 
437. 16 C. 1, 12 A. 313 = 10 A. W.N. 137, 12 
A. 73, 23 B. 237; £>., 16 C. 603.] 

(995)—$. 47. O. XXI. r. 58 ( = Civ . Pro. 
Code, 1882, ss. 244, 278 > — Assignment of decree 
— Subsequent attachment of decree so assigned — 
Frame of petition objecting to attachment. — Alter 
the assignment of a decree for value, the decree 
was attaohed in execution of a deoree obtained 
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Civ Pfo. Code (Acts Y of 1908, XIV of 1892, 
X ~f 1 877. XXIII of 1861 and VIII of 

1859) — continued, 

ag*iDSt the assignor. The assignee applied for 
release of the property under s. ‘278 of the Code. 
Held that, as the assignee was neither a party 
nor a representative of a party, the claim by him 
to Gio attachment was rightly framed under 
s. 278. He could not invoke s. 244 of the Code 
in support of his claim. VENKATASUI3RA 
Naidu v. W.D. Smith, io M L.J ii6. 


(996>— S. 47, O. XXT, r. 58 (Civ. Pro. Code. 
1892. S3. 244, 278> — Personal decree against 
member of tarn-ad — Attachment of tarwad 
property ( laim by judgment-debtor that pro- 
perly riot liable to atta hment — Appealability of 
ounr in claim case. — Where a member of a 
Malabar tarwad against whem a personal 
decree had betn passed applied for the release of 
property attached ?n execution of the decree on 
the ground that the property formed the com- 
mon tarwad property, the claim fell under 
b. 278 and not under s 244 of the Code, and no 
appeal lay from the order passed on the petition 

AiiDUR Rahim an Kutti Haji v. Kunham 

MED Koya, 10 M.L.J. 85. [/, , 30 M. 215=17 

M L.J, 377 — 2 M.L.T. 31]. 


S ‘ 4? ‘°: XXl ' *'• ' 56 ( = ss - '-244 ar 
2,b. Civ. Pro. Code, 1882)— Execution of deer, 

against /carnavan of Malabar taiicai — Rtsi 

taaco by members of the tar mad .— When adecn 

has been given against tbe karnavan, as repr 

senoing the members of the whole tarwad. a 

the members of the tarwad must bo takon t 

be parlies to the suit, for the purpose of execi 

tiou proceedings, and, if parties, they mu< 

proceed under s. 244, and not under s. 276 

The fact that they claim tbo property whic 

has been attached, adversely to the other mem 

bers of the tarward, does not mako them an 

less constructive parties to the decree. MAR] 

\ IT ILL MOOLAMPAROL MATHU AMAH \ 

1 athramkunnath cfierukot, 2 M L T 1 

= 30 M. 215-17 M.L.J. 377. ,24 M .658 * F 

2 M. 195, 10 M.L.J. 85 ; Expl. and o!, U 
M.L.J. lot, R.) [/?., 8 C.L.J. 20 . ] 

(DivS) S, 47, O. XXI, r. OS (=> Civ Prr 
Code, 1982 ss. :!U, Attachment of trust 
p. epeitii under personal decree against trustee- 
Uraer on claim presented b u trustee- Ament - 
When a person u K ai jst whom there is a persona 

0la !“ 9 P^Perty which has been attache 
undor such decree, on the grouud that ho hold 
it as trustee for persons not parties to tho suit 
such oa.m (alls under 8 . .173 and not unde 
s. 244 0 £ the Civ. Pro. Code, and no appeal lie 
against any order pasted on such claimby th 
Court executing tho decree. Tho suit no 
having been brought, nor the decreo passed 
against such person in hispr rsona as trustee 

maW, th 6U ? UStee (lQ Which oft Paoity h 

makes the claim to tho attached property) nc 
a party to the suit. If the decree had bee 

or hn d hnfh GSt tbe Judgment debtor, as trustee 

differ h ? d « e . en SUed " 8 6UCh ' the ° n8e W °Uld h 

different, Ramanathan Chettiar v.Levva 
Marakayar, 23 M, 193 F.B, = 10 M.L.J 61 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882* 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 


5 C. 437 R.) [F .. 10 M.L.J. 85, [R„ 31 M. 
125 = 18 M.L.J. 21 = 3 M.L.T. 325; D , 30 M, 
215 = 17 M.L.J. 377 = 2 M.L.T. 31, 8 C.L J. 
20 ; D., 26 M. 501.] 


(999)- S, *7. O. XXI, r. 0$ (-ss, 244, [and 
2/3 Civ. Pro. Code , 1882) — Vendee of a pur- 
chaser in a rent sale of judgment dtbtor's pro- 
perty, if a representative. —A gotau assignment 
of mortgage decree, whioh he got recognized, 
and applied to execute tbe decree. B. a vendee 
from a purchaser at a rout sale of the judgment 
debtor’s property, who previously put m a claim 
petition undor s. 278, Civ. Pro. Cede, which 
was rejected, applied uuder s. 244, Civ. Pro. 
Code. Held that B was neither a party to the 
suit nor the representative of a party.’and so 
had no locus standi to apply UDder 3. 244. Civ 
Pro. Code. KANDASWAMI GURUKKAL v 

C. G. Krishna Row, 6 M.L.T, 290 . 

(1000)— s. 47, O. XX! , r. 53 (—ss. 244. 27 S, 
Civ Pro. (ode, 1882) — Execution — Ltgal 
representative cf dt fendant claiming charge on 
pr overt y attached and to tc soli in execution 
of decree — C/uim to be investigated under s. 244. 
— A claim preferred by the legal representative 
of a defendant, in a suit asserting a chr-.rgo on 
land, sold in execution of tho decree in that 
F-uit, to tbe extent to which he relieved it of 
liability under a mortgage, should be regularly 
investigated under s. 241, Civ. Pro. Code, 
aud Dot summarily disposed of UDder the 
claim sootioDB of tho Code. T. SUBRAMANYA 

Aiyau v. Manila Mudely, 2 Ind. Cas. 432. 

(1001) — s. 47,0. XXI, r. 58— Claim- 
Previous pili chaser in execution cf mortgage 
decree, if competent to object to sale in execution 
of money decree. — a property was sold in execu- 
tion of a mortgage decreo and purchased by A, 
M was about to have tho same property sold m 
execution of his money decree against the same 
judgment-debtors. A then made an applica- 
tion asking that tho Court would exempt the 
property from sale. The Court granted the 
application. Held, that, as no provision has 
been made in the Civ. Pro. Code for such 
an application, the order of the Court below 
was made without jurisdiction. Held, further, 
that tho matter could not be regarded as a 
claim, inasmuch as the purchase by which the 
applicant claimed to have acquired his title to 
the property was mado long after the attach- 
ment of the property by tho secoud decree 
bolder, Held, also, that the matter did not 
fall within the purview of s. 47 of the Civ. Pro. 
Code, as tho applicant could not be said lo be 
the representative of the ’judgmeut-debtor for 
the purposes of that section. MaHadEO LAL 

w PKASAD ' 9 Ind * Cas * 164 = 13 0. 

«.rl. 342. 

*7*0. XXI, r. 5S( = Ch.Pro. 
o< e ,1882, ss. 244, 27S) — Party exonerated 
from decree - Objection to attachment in ex*cn- 
lion.— Where a person who, though originally a 
par ty to the 6uit, has been expressly exempted 
from its operation and any liability under lh» 
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Civ Pro. Code (Acts V of 1908. XIV of 1882, 
X of 1877, XXIII of 186 L and VIII of 
1859)— continued. 

decree, raises objeotions to ao attachment of 
property in execution of such decree, he is in 
the position ol a stranger and not a party to 
the suit, and the question arising in the matter 
of such objection between suoh objector and 
holder of the decree, is not a question within 
s. 244, ol. ic) of the Civ. Pro. Uode. He has, 
therefore, no right of appeal from an order 
disallowing his objection which, having to be 
regarded as made uuder s. 278 of the Code, his 
only remedy is a suit under 8. 283. MUKARRAB 
HUSAIN v. HURMATUN-NISSA, 18 A. 52 = 
A.W.N. 189f, 153. (11 A. 74, R.) [Diss., 15 

C.P.L.R. i 09 ', Appr. , 23 A. 346, 30 C. 134 = 
6 C.W.N. 10 ;R., 21 RI. 45, 2 0. C. 51, 14 M.L. 
J. 396, 30 C. 134, 138.] 

(1002-a) — S.[47, 0. XXI, r. 58 ( = ss. 244,27$, 
Civ. Pro. Code, 1882) — Judgment-debtor in 
possession as trustee— Personal decree against 
judgment-debtor — 44 Forties to suit. If 
execution of a decree for money against B per- 
sonally, attaches and proceeds to sell properties 
of whioh B alleges that he is in possession, not 
in his own right, but as shebait of a deity to 
whom the properties have been dedicated, an 
order passed on a claim preferred by B falls 
within s. 278 of the Code, as he claims in his 
capacity of shebait of a deity who is uo party 
to the suit. Under s. 244 of the Code, the 
question must arise between parties to the suit 
in which the decree was passed. KARTICK 
r.HANDRA GHOSE V. ASBUTOSH DHARA, 

14 C.L.J. 425, FB. (7 M. 255, Diss ; 17 C. 711 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

taken by one who has become the represen- 
tative of the original judgment-debtor, in 
the course of the execution of the decre' , to 
the efiect that the property attaohed in satis- 
faction thereof is his own private property and 
not held by him as 6uch representative, is a 
matter cognizable only under s. 244 of the Code 
of Civil Procedure, and not the proper subjeot- 
matter of a separate suit by a party, against 
whom an adverse order may have been passed 
under ss. 2S0 and 281, as provided by s. 283. 

; Per Prinscp , O'Kinealy and Ghose, JJ.— Ss. 278 
! — 293 of the Code of Civil Procedure do not cover 
; the case of any contest between the parties to 
the suit, or their representatives on the reoord 
of the suit, in regard to the execution, dis- 
charge or satisfaction of a decree, whether the 
claim set up be a claim on the ground that the 
property is that of a person on the record or 
| belongs to a third party, The effeot of a 
decision, Detween such parties, is that the 
right to enforce or oppose execution against the 
I property in dispute is decreed and finally 
determined uuder s. 244, subject to the result 
of suoh appeal as is given to them by law. Per 
Piinsep and O' Kincaly, JJ: — S. 244 of the Code 
of Civil Procedure should be liberally construed 
! in order lo prevent litigation. PUNCHANUN 

Bundopadhya v. Rabia Bibi, 17 c. 711, F.B. 
[F., 6 C.P.L.R. 4, IS B. 328. 23 B. 237, 28 
A. 51 = A, W.N. 1905, 180, 12 C.W.N. 310 = 
35 C. 364 = 7 C.L.J. 537; Appr., 17 A. 245 ; 
Cited, i O.C. Sup. 60 ; R., 17 M. 399, 24 O. 62, 
F B , 27 C. 34. 23 M. 195, F.B., 16 C.P.L.R. 


Expl.) 

(1003) — S. 47, O. XXI, rr. 58 to 63 ( = C iv. 
Pro. Code, 1832, ss. 244, 278 to 263 ) — 
Objection to attachment by judgment-debtor on 
behilf of others— Procedure— Test.— Vv ; here the 
iudgment-debtor claims the property whioh is 
the subjeot of the attachment, either on his own 
account as his own property, unaer whatever 
right, or as the representative of third parties in 
wbioh representative oapaoity he has been sued, 
rhe question is properly one between the parties 
to the suit under s. 214. But where the ]udg- 
ment-debtor raises the claim or objeotion on 
hehalf of third parties who are not represented 
before the Court, the order made must be 
regarded as an order under s. 280, and the on.y 
mode in whioh that order can be contested is 
in°a re'gular suit as provided by e. 283. The test. 
a S to whether the order made upon the objection 
falls within s. 244 or not. depends on wnether 
or not all the necessary parties are before the 
Court. 1 HOOP LlL.DOSS.BE^NI MEAH, 

« °-“£ 60 W’ 1 I! 3137f B./19C.-32R; 

fo.C SUP Vo, II, 23 B. 237. 23 M. 195, F.B. 
6 C.W.N. 63.] 

(1004 ) — S 47, O. XXI, rr. 5S. 59, 60. 61, 62 

', = s 2 U 27 8-283, Civ. Pro. Code of 


19. 6 C.W.N. 63, 6 C.W.N. 663, 8 C.W.N, 
353, 11 C.W.N. 593 = 5 C.L.J. 491 = 2 M.L, 
T. 207 = 34 C. 642, 8 O.C. 405 ; Diss , 29 C. 
696 ; D. t 12 C.P.L.R. 73, 6 Bom. L.R. 1043.] 

(1005) — S. 47, O. XXI, rr. 58, 59. 60. 61, 62 , 
63 ( = ss. 244, 278 to 283 , Civ. Pro. Code , 1882) 
— Property attached in execution claimed as 
trust property — Procedure for investigating 
claim — Appeal — Wakf, whether decree for sale 
of, valid. — Where a judgment-debtor or his 
representative opposed an execution on the 
ground th?„t he held the property in trust for 
some third person or body ot persons or a 
religious oharity or institution, held, that s. 244 
did not apply to the case, that the claim must 
be investigated, under ss. 278 to 283, Civ. Pro. 
Code, ana that the order passed therein oannot 
be challenged by an appeal, but must form the 
subject of a separate suit. (22 B. 237, 23 M. 
195, F. ; 30 M. 26, R.) A deoree for the sale 
of 1 wakf ’ property may in certain circum- 
stances be perfectly valid. BUDRUDDIN 8AHIB 
v. ABDUL Rahim, 18 M L.J. 21 = 3 M.L.T. 
325 = 31 M. 125. (26 M. 31, 2S M. 84, held 
inapplicable.) 

(1006)— S. 47, O. XXI, rr . 58, 60 ( = ss. 224, 
278 , 280, Civ. Pro. Code, 1882 )— Parties to suit 
— Appeal from orders disallowing claim pre- 
ferred by defendants, exempted from operation 
o/ decree, to attached pi'operty , — When defend- 
ants are exempted from the operation of a 
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CiY.Pr°. Code (Acta of Y 1908, XIV of 1982, 

X 1877, XXI11 of 1861 and VIII of 
1859)— continued, 

decree, they should not be oonsidered as parties 
to thn suit w.thin the meaning of s. 244 , el. (c), 
Civ. Pr A . Code. Their objection to the attaoh- 
meor of .my property claiming to he their own 
WOUIU lall under se. 278 and 280, Civ Pro 
Code and not under e. 244. Their remedy, if 
anv adverse order is passed against them, would 
be by separata suit under s. 283 and net by appeal 

pershad v. jagannath 

1^ R'l 3 R C 't/o 4 rc 6 r, C W N ' 10 ‘ 00 W R - 191. 

H 42 C - 45 8. 8 RI. 473, 23 M. 361, 

c p c n.1780 74 ' 18 A ' 457, *•' foi *‘- 17 

(I007i— S. 47. O. XXI, rr. .5* fin. c ,3 ( = 

c and3S3, Civ Pro. t ’ode, 1882) — 

Property attached— Legal representative— Pica 
that property attached U trust property — Appeal. 
-An objection raised by the legal representa- 
tive of a docoaseo judgment-debtor to the effect 
that the property attached is not the deceased's 
but that it is trust property which ho holde as 

r.uA '! n ° L t aD ob j°° tion falling under e. 244 
of the Code, but under s. 278 of the same, and 

an order passed thereon is not appealable ns a 

244 ■ Civ. Pro. code. ALI 

w' w ?qob B «^ JAN SlNGn . 3 ft L.J. 370 = A. 
W.N 1906, 157. {12 A. 313, P.) [ft. -28 a 

644-3 A. L.J. 565 = A. W.N. 1906, 153, j ’ 

(1008)-S. 47, O. XXI, rr. 5.S, Go. G3( = Civ 
Pro. Code, 1882, ss. 344, 37S, 3S<>. 333)— Decree 

a saleTlm Or i laa0 °/ faT ""‘^gcononeo an, I for 

Third ™i r g f,, pr T rty as n ‘l-‘",sthim and a 

thirdTTrt, '7 A ' tlacllmenl n > other prove, t„ in 
third party s possession- Tlihd jurlii’. claim — 

Suit by decree-holder to estabhth rUrtgaZr's 

right thereto. Plaintiff sued B on a'hvpotbo- 

oat.on bond, and M was included as a defendant 

as she claimed the hypotheoatod property A 
for th a 7a?e 0 n, U ,r d 

mortg J T b ° pco P° rt y- The sale of the 

whole of thT*Tl n0 f hav,D « °^red the 

oertain other d ° bt ' tU ° pll>lntiff attached 
oertain o her property of M as belonging to B 

Plainhff h d “ nd a" ° bi ° cti ^ «"» " 'lowed 
nrole! ff h ,? 9Ued for a declaration that the 

haMo ‘o'att e a° d by M t0 bo her own. was 

in then attachm °°‘ and sale under h,s decree 
wasrg P h t e , V, °h U3a ^ 0n - Bel,l th»t this am ion 

ss? ffrs 

personal or representative oapacitv hm mi 

Z\ d Z\T ti0 ° ‘ hat8h0 ~tent, ,e°d ^ 

othTr pro^rty U R R I h t, : , ba , enf °«’«» against the 

bean deo°d bj d 0ti ° n W, ‘ S ^""oked ». 

i3A - 346 :*■. 6 O.W.N.’ 10 = 30 C.' 


Civ. Pro. Code 'Acts Y of 1908, XIV of 1882 

* °/ 1877 ! XXI11 of 1861 aDd VIII of 
1859)— continued, 

(1009)— S. 47, O. XXI , rr. 58, 63 { = ss. ‘>U 
278, 2S3, Ctv. Pro. Code, 1882)— Aj^eal— 
Uaim-Debutter property - Right of suit - 
£-s.oppf/. In execution of a decree obtained 
by the defendant against, the plaintiff’s father 
the plaintiff as legal representative of bis fathe'. 
preferred a claim to a property attached on the 
ground that it was not the personal property of 
h.s father but that it was debater property ■ 
che claim being disallowed, he preferred an 
appeal which was dismissed upon the defend- 
ant a objection that it was an order, not under 
s. *244 of (ho Code but upon H n application 
unoer s. 278. Reid, that in a reeular suit by 
tbe plaintiff for declaration that the property 
is achutter, defendant is estopped from raising 
the quesMoo that it was barred by s. 244 of the 

Code. Kara DHAN Kalia v. PuRNA CHUNDRA 
MONDAL, 11 C.vV N. 145. 

Pl ( !° 10 4; » O.XXI, ) r. 5S,63 i = Civ. Pro. 
Code. 1 b 8 2 . 211, 27S. 2 $3,- Execution of 

decree Ojtcuon to execution ly pony who had 
been a defendant but had been excluded Jran 
the proceedings in appeal.— One M brought a 
suit for arrears ot rent against K and his wife, 
and obtained a cecree .against both. In appeal 
he femalo defendant got the decree set aside so 
Ur as h uffeotod her property. The decree- 
holder. however, sought to execute his decree 
against the property of the wife alleging it to 
be tbo property of the husband. The wife 
objected under s. 278 of the Civ. Pro. Cede, 
but her objection was disallowed. She appealed 
and her appeal was admitted on the ground 
that she was a party to the suit who raised a 
question in tho sense of s. 244 of the Code : 

■ , ftt Lb,a Procedure was erroneous, the 
objector s remedy being by way of suit under 
s. 28 J of tho Civ. Pro. Code. MaSIH ULL*H 
v^K.KAYAti. a W.N. 1893, 67. [ippr .Ts f. 

U0li)—S. 47, o. XXI, rr. 5s. 63 ( = Cu\ 
Pto. Cede, 1882, ss. 214, 27S, 2*3— Execution 

°J/] € ol C f _( arl h to -suit proceeding under ss 27$ 
and Refusal of ( ourt to consider plaint 
s. 233 as application under s. 244.— 
Whore a party, deioudaut to a suit, instead of 
applying under s. 24 4 of the Code of Civil 
rooeduro for tho exemption of ceriaiu property 
which he wished to save from execution filed 
an objection under s. 278. and subsequently on 
his objection being disallowed, brought a suit 
undor s. 282, which ho fought up to a second 
appeal, tho Court hold that this was not a 
case in which tho plaint in tho suit might be 
rcat.ecl as an application under s. 24 4 PUR\N 

n ® AWAN DAS « A W N. 1900. 196. 

Pr [ a 0l n7 S \Ai' °- SXI '"- M.64 ( = Cu>. 
P o Code, 1882, ss 344. 37S, 3S3i— Execution 

Of decree— Execution against representative of 

deceased judgmsnt debtor -Objections— Appeal 

Appeal htard without jurisdiction— Revision 
in execution of a deoree against the 
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as representatives of the deceased judgment- 
debtor, certain property was attached as 
belonging to the judgment-debtor. The plain- 
tiffs’ objection to the effect that the property 
belonged to them having been disallowed and 
their appeal against the order rejecting their 
olaim dismissed, they brought a fresh suit for 
damages for wrongful attachment in the Court 
of a Munsiff having Small Cause Court powers. 
The suit \v»* also dismissed. The District 
Judge, being of opinion that, since no suit lay, 
he was competent to hear any appeal against 
the order of dismissal, entertained in appeal 
made to him by the plaintiffs and affirmed the 
order of dismissal. On revision, it was con- 
tended that the District Judge was not 
competent to bear the appeal and that the suit 
was improperly dismissed . Held, that under 
the provisions o( s . 214 of the Civ. Pro. 
Cede, tbe plaintiffs being representatives of the 
judgment-debtor and not third parties, were 
precluded frrm bringing a separate suit to 
establish their title to the property attached by 
the decree-hc Ider. Held, also, that the order 
of the District -Judge being right on the merits, 
no interference in revision was necessary, 
although he hid no jurisdiction to entertain 
the appeal. MlHAN SINGH v. SRI RAM, 73 
P.L.R. 1904. (36 P.R. 1902. F.B., S.C. 22 

P.L.R. 1S02, F.B., F.) 

(1012-a) — S. 17,0. XXI. rr. j 6 63 ( = Civ. 
Pro. Code, ls82, ss. 244. 378, 2»3>— Property 
attach'd in e.re.ution cf decree— Claim by 
representative of judgment-debtor that he holds 
as trustee fer another — Decision of question s 
arising between him and decree-holder — Separate 
suit. — Where tine representative of a judgment- 
debtor puts for.v ird a personal claim to property 
whioh is attached as assets of the judgment- 
debtor in his hands, the investigation of the 
olaim must be made iu execution under the 
provisions of s. 244 of (be Civ. Pro. Code, 
1882. But where he asserts that he holds the 
property in trust for, cr on behalf of, or as 
manager of s me third person or body of 
persons or a religious charity or institution, tbe 
claim must be investigated uuder the provisions 
of ss. 278-283, and the order passed therein 
oannot be challenged by an appeal, but must 
form the sulject of a separate suit — Per 
Ranade , J. — Ss. 278-283 of the Civ. Pro. Code, 
1882, have uo reference to any claim preferred 
or objection made by any persou who is on tbe 
reoord as a party to the suit. Whenever a 
question arises between the representative on 
the record (whether originally sued as such or 
added before or after the decree; and the decree- 
holder, as to whether property in the band9 of 
the representative was of the assets of the de- 
ceased or not, that question must be determined 
by order of tbe Court executing the deeree- 
under the provisions of s. 244 — Per Parsons. J. 
MURIGEYA v. HAYAT 8AHEB. 23 B. 237- [F ., 
31 M. 125 = 18 M.L.J. 21 = 3 M.L.T. 325 ; R., 
23 B. 195, 6 C.W.N.63.] 


(1013)— S. 47, O. XXI, rr. 5S, 63, s. 102 
~ ss. 244 , 278. 263. 586 , Civ. P>o. Code. 
1882) — Judgment-debtor , objection by — Decree- 
holder — Small Cause suit — Second appeal — 
Revsion — Separate suit. — a decree was passed 
by the Court of Small Causes. Lucknow, iu 
favour of the respondent against the appellant 
on acoount of a sum of money, which her 
husband owed to the respondent. It was trans- 
ferred for execution to the Court of Munsiff 
of (South) Lucknow. In execution of h'^ decree 
the respondent attached certain houses alleging 
that they belonged to the appellant’s husband. 
Tbe appellant thereupon lodged objection to 
the effect that tbe property attached was her 
exclusive party. The objection was allowed 
by the Munsiff, but was, on appeal, disallowed 
by the Subordinate Judge, who directed that 
the execution should proceed. Held, that the 
objection made by the judgment-debtor was 
governed by e. 244, Civ. Pro. Code, and could 
not be entertained under s. 278. Civ. Pro. Code, 
and consequently an appeal oould lie to the 
lower appellate Court against the order of the 
Court of the first instance allowing the objec- 
tion. (I O.C. Sup. Vol 60, 17 C. 711, F.B., 

17 A. 245, 19 B. 328. 12 A. 579, 25 C. 872, 

18 A- 48, R.) Held, further, <hat the suit being 
of a nature of a Small Cause suit no second 
appeal lay under s 586, Civ. Pro. Code. 
Mussammat Umut-ul-atthar BEGAM V. 
Baldeo Das. 8 O.C. 405. 

(1014 and 1015!— S. 47. O XXI. r. 60— 
Applicability of section to case where judg- 
ment-debtor tries to set a c ide effect of decree 

Mortgage-decree directs sale of property — 
Objection to sale that property belonged, not to 
judgment-debtor, but stranger— Such question 
to be tried in regular suit, not execution -pro- 
ceedings — See Hindu Law— Will, 8 C.L.J. 
i 20. 

I (101 6)- s. 47, 0. XXI, >r. 60.61,63 ( = Civ . 
Pro. Code, 1882, ss. 244, 2SG. 2S1, 283)— Claim 

I to attached property by represcntativa.cf deceased 
judgment- debtor — Subject of determination 
only in execution and not by separate suit — An 
objection taken by a person who has become 
the representative of the judgmenl-de’otor in 
the course of the execution of a decree to the 
effect that- the property attached in satisfaction 
thereof is his own property and not held by him 
as such representative, is a matter cognizable 
only under s. 244 and not the proper subjeot- 
matter of a separate suit by a" party against 
whom an adverse order may have been passed 
under ss. 280 and 281 as provided by a. 283 of 
tbe Code. VlTHOBA LAXAMAN v. SHEORAM, 
6 C. P.L.R. 4. (17 C. 711, 12 A. 313, F.) 

(1017) — S. 47, O. XXI , rr. 60, 63 ( = ss. 244. 
280, 283. Civ. Pro. Code, m2)— Execution of 
decree — Objection to attachment of property 
allowed with costs— Suit to establish right— 
Application for refund of costs in miscellaneous 
department— Appeal. — An objection to the 
attachment of property in execution of a 
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decree having been allowed with oosts, the 
decree-holder filed a suit to oontest such order, 
but without claiming any relief in respect of 
the costs he was ordered to pay to the objector. 
Having succeeded in the suit, be applied to the 
Court which bad allowed the objeotion, in the 
miscellaneous department, for refund of suoh 
costs. Held , that the application being with 
reference to a portion of an order made under 
3. 280 of the Civ. Pro. Code, the Court was 
functus officio in the matter, and its order 
refusing such refund was not appealable, not 
being one passed under s. 244 of the Civ. Pro. 
Code, and if regarded as oue passed under 
a. 280, that an appeal was prohibited by s. 233 
of the Code. RAGUNATH DAS v. BADRI Pra- 
SAD, 6 A. 21 = A.W.N. 1883, 177. [D., 5 M.L. 
J. 252.] 

(1013) — 5. 47, O. XXI, r, 64 ( = Civ. Pro. 
Code, 1882 ss. 244. 282,) — Decree — Execution — 
Order under s. '244, Civ. Pro. Code, for transfer 
of execution — Confirmation of order in appeal — 
Application by decree-holder to Coun of first 
instance Jor execution . — Whore an order by a 
Court made under s. 244 of tho Civ. Pro. Code, 
1882, transferring a decree for exeoution to the 
Colleolor (the property attached by the decree- 
holder being ancestral estate), was confirmed in 
appeal, and the case came again before the 
Court of first instance for execution, held, it 
was not competent to tho latter Court to alter 
the order which it had previously made into 
an order made under s. 282. Suoh an order is 
ultra vires and illegal. BUNYAD A LI v. JAGAN- 
NATH, A.W.N. 1888, 270. 

(10191—5. 47, O. XXI, r. 63 (-Ctw. Pro. 
Code, 1882 ss, 244, 233,) — Property attached in 
axacution of decree— Property purchased while 
unair attachment — Decree set aside — Separate 
suit maintainable — Rtpreseyilaiive . — NVhero 
property is purchased during the continuance of 
an attaohmont, but tho decree iu pursuance of 
wbioh that attachment was made is subse- 
quently set aside, held that everything done in 
pursuance of that decree comes go an end and 
tho purchaser cannot bo said to be a purchaser 
pending a subsisting attachment so as to bo tho 
representative of the original judgment dobtor 
within tho meaning of a. 214 of Aot XIV of 

1882. Ghafoor uddin v. Hamid Husain, 

7 A.L.J, 26 = 4 Ind. Cas. 406 = 32 A. 129. 


(10201-5. 47, O. XXI, rr. 66, 70( = ss. 244 
237, Civ. Pro. Code, 1832) — Order disallowing 
judgment- debtor's oojection re-i nluo of property 
stated in sale-proclamation, appeal from. — At 
appeal lies from an-ordor disallowing the judg 
ment-dobtor’s objection that tho value of the 
properly specified iu the sale proolamatioi 
under s. 287, Civ. Pro. Cede, 1882, was grossly 
inadequate. Ganga PROSAD v. Raj COOMai 
8INGEI, 30 C. 617. [ Diss ., 27 M. 259, F.B. = 

14 M.L.J, 57.] 


(1021) S- 47, O. XXI, rr. 65, 70 ( = ss. 244 

287 1 cl, (c), Civ. Pro. Code, 1882 )— Application 
for amendment of sale-proclamation— Appeal 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

— An application by the judgment-debtor 
against a proceeding under s. 287, ol. (e). 
Civ. Pro. Code, 1882, to have the sale-proclama- 
tion amended by inserting in it the proper 
value of the property advertised for sale, (alls 
under s. 244, and is ns such open to appeal. 
(30 C. 617, 8 C.W.N. 257, 12 C.W.N. 542, 
Where an Application is made by a debtor 
objecting to the value of the property as stated 
in the sale-proclamation, it is certainly the 
duty of the C.mrt executing the decree to make 
an enquiry and to satisfy itself that the amount 
stated in the sale-proclamation is substantially 
correct. LaC'HMAN PERSFIAD SINGH v. 
Ganga Peusu \d SINGH, 6 Ind. Cas, 180. 

1 (1022;— S. 47. O. XXI, rr. 66, 70-8*0 

Proclamation of sale, a.W.N. 1836, 167. 

(1023)— S. 47. O. X \’I, rr. 66. 70, 90, ayid 92 
( = ss. 244 (o, 287, 311, 312, Civ. Pro, Code, 
1882) — Execution of decree — 46so;c0 of notice 
to the judg niint-dnbt'..r — Proclamation of fait — 
Sale at an undtr v line — Apjolication to set aside 
sole — Dismissal— A^teal against erder of dis- 
1 missal . — An application seeking to have the 
i s-iio set aside on the ground that no notice had 
i been issued to the applicant in the matter and 
that in consequence the property was sold at 
an under-valuo, does not tall within the purview 
of s. 311 of the Civ. Pro. Code, 1882; and 
an order dismissing the saenu is not covered by 
s, 312 of tho Code. The order falls under 
s, 244 (c) of the Code, and is appealable as a 
decree. Tho non-issue of novice to a party con- 
cerned is not a material irregularity in publish- 
ing or conducting the sale under s. 311 of 
! the Civ. Pro. Code, 1382. It is rather an 
I irregularity in proceedings which are anterior 
to tho publishing or the conduct of the sale. 

1 The words " publishing or conducting” in 
! s. 311 of the Codo refer respectively to the pro- 
clamation of sale under s. 287 and to the aotion 
of tho officer by whom t he sale was held. The 
ciroumstanco that tho decree has already been 
executed does uot make s. 244 (o of the Code 
inapplicable, where the question involved is 
nouo the less a “question relating to the 
satisfaction of tho docre».” PakaSHRAM v. 

| BALMUKUND, 20 Bom. L. R. 752 = S2 B. 572. 

I 

(1024)— 5. 47, O. XXI. . , 69 I =s>, 244 and 
291. Civ. Pro. ('ode , 1SS2) — Mortgage-decree— 

Sale — Stay — Right if auction-purchaser before 
confirmation of sale to rffjiosit decretal amount 
amt costs— Representative of judgment-debtor — 
inchoate title — Right to redeem — Transfer of 
Property Act (IV of 1882) s. 91 . — A first mort- 
gagee o blamed a decree on his mortgage iu the 
presence of tho second mortgagee, When he 
proceeded to sell the mortgaged properties, an 
auotiou-purohasor of tho properties, at a sale 
held in execution of a decree obtained on the 
seoond mortgage — which sale, however, had not 
yet been confirmed by Court— deposited the 
deoretal amount under s. 291, Civ. Pro. Code r 
and prayed that the sale might be stopped 
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Held — that the auotion-purchaser wag a re- 
presentative of the judgmeDt-debtor, seoond 
mortgagee, within the meaning of s. 214, Civ. 
Pro. Code, and he was entitled to make the 
deposit. RADHA KlSHUN M.ARWARI v. HEM 

Chandra Bose, ii C.W.N. 495 = 5 C.L J. 45, 
Note. (24 C 62, F.\ 4 C.W.N. 317 = 27 C. 966, 
R.) [R„ 9 C.L.J. 485 ; D,, 11 C.W.N. 239, 

Note.] 

(1025) — S. 47, 0. XXI , r. 69 (-ss. 244, 291, 
Civ. Pro. Code , 1882)— Order for may of sale of 
mortgaged proper t es in execution of mortgage- 
decree — an oeder for stay of sale of mortgaged 
properties, in execution of a mortgage-decree, 
notwithstanding that the order is in terms one 
under s. 201, Civ. Pro. Code, 1832, is an order 
virtually for stay of execution within the 
meaning of s. 244 of the Code, and is appeai- 
able. SHY AM KlSHEN V. SUNDAR IvOER, 31 
C. 373. 

(1026) — S. 17, 0. XXI, r. 69 < = ss 24 1 and 
291, Civ. Pro. Code, 1832)— Rival decree-holders 
— Order distributing surplus proceeds of a putni 
sale amongst —Appeal — Representative cf judg- 
ment-debtor —.'.Hacking creditor —Where, tne 
surpluo sale-proceeds ol a putm 6ale having been 
attached by two judgment-creiitors ol llo 
putnular on different dateu, the District Judge 
made an order for the rateable distribution of 
the sale-proceeds amongst them, and one of 
them appealed against that order, the judgment- 
debtor himself remaining indifferent : Held 
that no appeal lay, an attaching creditor of tne 
judgmnec-debtor not being his representative, 
within the meaning of 8. 244, Civ. Pro. Code. 
(29 M. 318. 16 M. 20. 15 C. 371, 16 A. 493, D. ; 
24 C. 62. A.W.N. 1906, 62, R) S. 244, Civ. 
Pro. Code, does not apply, when the question 
concerns two rival decree-holders. RAM 
CHUNDER V. MUSSTT. HAMIRIAN. 11 C.W N. 
433 = 6 C L.J. 437. 

(1027,-3. 47, O. XXI. rr. 69, 90— Execu- 
tion sale brought about by fraud— Waiver of 
right to objeot to sale — See WAIVER, II C.W. 
N. 848 = 6 C.L.J. 62. 

(1023)— S. 47, 0. XXI, r. 71, s. Iu4, O. 
XL1II , r. 1 ( = ss. 244, '193, 5S3. Civ. Pro Code , 
IQ& 2 )— Execution of decree— Default of pur- 
chaser at sale in execution Dell :ienzy of price 
arising on re-sale — Order against ac fainter 
Civ. Pro. Code, ss. 244, 293, 568-No appeal 
from order.— No appeal iies from an order under 
s . of the Civ. Pro. Code directing a 

defaulting purchaser at a sale in execution of 
a deoree to make good the loss happening on 
a re sale by reason of his dcfaiiU. XAPKSRi; 
Lad v. DEOKI Nandan Eai. A.W.N. 1890, 
89. [ Appr ., 12 A. 397 J F,, 13 A. 569.] 

(1029)— S. 47, O. XXI, rr. 71, 84, O. XLIII, 
r 1 s. 104 — See APPEAL — DECREES AND 
Execution of Decrees, 18 M. 439 — 5 
M.L.J. 206. 


(1030) — S. 47, O. XXI, r. 72 ( = ss 244, 294 
Civ. Pro. Code. 1889) — Cancellation of execu- 
tion sale ap- iieali n bp judgment-debtor — 
Separate S".it for possession, whither maintain- 
able by judgment-debtor . — In execution of the 
decreo in a ^uit to which both the present plain- 
tiff and first defendant were parties, the. latter 
had obtained possession of the land. The sale 
having been cancelled by order of the executing 
Court, the question of transfer of possession 
trom defendant to plaintiff would be one, aris- 
ing between the parties to the suit, relating to 
the execution and satisfaction oi the decree, 
and therefore one which must be disposed of, 
under 244, and uoi by separate suit. VlRA- 
RAGHAYA V. VENKATA, 16 M. 287 = 3 M.L.J, 
25. [F., 23 A 478 ; R., 21 C. 789, 13 M.L.J. 
354 ; D., 18 M. 13; D.. 5 P R. 1907 = 40 P.W. 
R. 1 j07 = 23 1' L.R. 1903; D., 19 M. 29. J 

(1031) — S. 47. O. XXI. r. 72— See SALE- 
SALE IN EXECUTION OF DECREE— SETTING 
ASIDE SALE, 23 A. 478 = A.W.N. 1901, 175. 

(1032) — 5. 47, 0. XXI, r. 72, and s. 104, 
O. XLIII , r. 1 ( = ss . 244, 294, 368, Act XIV of 
1832, Ciy. Pro. Code— Order of District Judge 
under s. 291— No second appeal. — An order 
made by a D.strici Jucge, on appeal, setting 
aside a sale under s. 294, is not open to seoond 
, appeal, even though a separate suit in such a 
1 case is barred by a. 244. S. 589, cl. 16, is res- 
trictive m ns cdaracter and gives one appeal 
only to the parties aggrieved or dissatisfied 
with any order confirming, setting aside, or 
refusing to set aside a saie of immoveable pro- 
j perty. To suggest that because s. 244 precludes 
I a right of suit, it enlarges the right of appeal, 
is untenable. S. 244 is restricted bv s. 588. 

! Bhagbut Lall v. Narku Roy, 21 C. 789. 

(10331—8. 47. O. XXI, rr. 72, 90— See 
; Limitation act, 1903, art. 166. 9 B. 468. 

1 (1034)— s. 47, O. XXI, tr. 72,95 , 96 = (s. 245 

'294. 31$ ar d 319, Civ. Pro. Code, 1882; — Decree- 
holder purchasing at auction-sale — Without leave 
to bid — Confirmation of sale— Suit to recover 
properly purchased— Fraud, defence of, not set 
up m tne icri'Un statement, effect of . — The first 
plaintiff, a mertgage deoree-holder, without 
1 permission to bid at sale, purchased the suit 
i property, in the name of the 2nd plaintiff, fora 
I sum considerably less tban the principal money 
due on the mortgage. Ac the time of the :.oon- 
firmation of the sale, neither the judgment- 
debtor nor the Court had notice of any faot 
which would have caused the latter to refuse 
l confirmation, aud their ignorance was due to 
deceit practised by the deoree-holder-purohaser. 
In a suit by the plaintiff for recovery of the 
property purchased. Held, per Abdur Rahim, 
J . — The sale not having been set aside under 
s. 294, Civ. Pro. Code, the plaintiff is entitled 
to sucoeed. Per Miller, J.— That, the purohase 
being effected in contravention of s. 294, Civ. 
Pro. Code, the sale is voidable in the discretion 
of the Court, on the application of any person 
interested in it, and the faot that the sale had 
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been confirmed do not affect the case. (24 C. 
355, ft.) S. 211, Civ. Pro. Code bars a suit 
brought, foe thd au-tetmmution of certain ques- 
tion?, but does not bar the trial of an issue in- 
volve i in those questions, if the issue is raised 
at the instance of a defendant in a suit brought 
agaiubt bun. Ptr Ablur Rahim J. — It is a 
wall- established rule of law that a party relying 
upou ir.iud, either as the ba-i;- ol ins notion or 
as a dcieuce t.o a suit, mu=t pL.J it in distinct , 
tarms,s.» that the party, vvb ; i ■ ? impeached j 
as fraudulent may liavs full n ti o of tue charge , 
he ha? to meet. Taa restrict 1 -n , .npOf.-d upon 
a decree-holder buying the j. .. uf die judg- 

m-jut-aeb or, in execution *1 hi* 'i-':ree, is the • 
creation of a statute, and tn-j Court cannot ■ 
attach to the disregard of a cule like these , 
consequences other fch tn ibo? ‘ contemplated by 
the Legislature. (23 M. 227, 0 0. 575, 11 B. 
588, 14 M. 493, 22 B. 6.0, 11 C. 731, 11.) 

A Court should not bo hasty in inferring fraud, 
but should, on the other h md, construe strict- 
ly and narrowly all charges of fraud. (23 M. ; 
227, 10 C. 757, 6 O.W.N. 265, ft.) Questions 
bearing on the exercise of the discretion vested , 
in the executing Court under a. 291, Civ. Pro. 1 
Code, oannoG be properly determined in a suit j 
for recovery of the property purchased. Per 
Sankaran Nair, J. — li a defendant would, in a 
suit brought or application made by him, be 
entitled to a relief which would bo a oompleto 
answer to the plaintiff’s claim, then, as a de- ■ 
fondant, ho is entitled to put forward his claim, 
unloss he is estoppel or otherwise barred. 
Where a deoree-holder purchases property in 
contravention of s. 294, Civ. Pro. Code, and i 
the judgment-debtor seeks to set aside the sale, 
it is unnecessary for the latter to allege fraud or ! 
that the property has uot been sold lor its pro- 
per value; it is for the decree-holder to satisfy 
the Court that the sale should be confirmed. 
THATHU NaICK v. KONDU REDDI, 3.M.L.T. 
248 = 32 M. 242 = 1 Ind. Gas. 221. [ft., 14 CAY. 
N. 560.] 

(1035) — -S. 17 O. XXI, r. 83 -Civ . Pro, 
Code, 1882, 244, 31) 5l — Sale with cjnsent of the 
Court lender a. 30 - 3 —Purch.isir of property, 
representative of judg nnnt •debtor . — a purchaser 
from a voluntary seller under a private arrange- 
ment mado in pursuance ol the couseut and 
authority givou by an executing Court under 
s. 305 of tho Civ. Pro. Code, is a representative 
of tho judgment-debtor within tho moaning of 
s. 244, ol. (c) of tho Code. GOBARUUan RaI 
V. Bishan Prasad, 23 A 116 = A.W.N. 1900, 
218. [ft., 26 A. 447 = A.W.N. 1904,61.] 

(1036)— 8. 47. O. XXL, r. S3— See TRANS- 
FER of Property Act, 1832, s. 89, 3 O.C. 42. 

(1037) — S. 17 O XXI, rr. S3, 90( = ss. 244, 
305, 311, Civ. Pro Code, 18S2) —Admission by 
judgment-debtor that saP-proclamationl had 
been issued — Time net granted to him—Subse- 
guent application by him for setting asiie sale — 
Estoppel — In an application by the judgmeut. 
debtor, under s. 305, Civ. Pro. Code, 1882, 


he stated that a sale-proolamation'had been 
issued, and he offered to have the sale held, 
without the service of a fresh sale-proolamation, 
if time was given to enable him to raise money 
to pay the judgment-debt. Tho application 
was refused and tho sale took place. Ha then 
made an application for setting aside the sale 
on the ground of irregularity ; Held , that 
there wa3 no relinquishment of his right to 
question the validity of the sale, beoause the 
terms on which he offered to do so were accept- 
ed neither by the Court nor by the deoree- 
holder, and that the application was. therefore, 
maintainable. ENAMUDDIN JAMADAR v. 
ARDUL JAFFAR DUFTRI, 5 lad. CftS. 489. 

(2 C.L.J, 534. 25 W.R. 34, D. ; 6 0.L.J. 62,3 C. 
L.J. 251, 2 Ind. Gas. 333, 36 C. 422, ft.) 

(1038‘ — S. 17 and O. XXI, r. 80 ( = £S. 244 
(c), 310-A , Qiv. Pro. Code , 3892) — When 
appeal lies. — An appeal lie? against an order 
passed under s. 310-A of the C nla of Civil 
Procedure only when it also comes under s. 244 
fc) of the Code. MAOANLAL v. MULJI, 3 Bom. 
L.R. 253 = 25 B. 631. 

(1039) — S 47, O. XXI, r. 69 ( = ss. J 144 and 
310-A, Civ Pro. Code. 1892 1 — Application under 
s. 310-A, by transferee from ju Igtnen*.- debtor— 
Appeal from order rejc:ting application . — The 
question of setting aside a sale under 9. 310-A 
relates to the execution of a decree. (21 M. 416 
26 C 449, ’9C. 6S3, ft.) The auotion-purohaser 
is the representative of the deoree-holder for the 
purposes of s. 244. (28 M. 87, )9 C. 6S3, 24 C. 

62, 25 M. 529, ft.) A trausferoe of the judg- 
ment-debtor’s interest after tho Court-sale is a 
representative of tho judgmeut-debtor. Where, 
therefore, an order was passed by the District 
Munsiff rejecting an application under s. 310-A, 
on the ground that it was not made by tho 
judgroont-debtor, but by a transferee who had 
1 acquired the interest of tho judgmont-deblor 
after tho date of the Court-3iilo, an appeal lies 
to the District- Judge under s. 244, as the 
question was one relating to the execution of 
the decree, and as it arose betwoou the repre- 
sentatives of the parties. MANIKKA ODAYAN 
V. RAJAOOPAIA i'lLLAl, 17 M.L J. 291 = 2 M. 

L T. 347 = 30 M. 507. [ Diss .. 30 A. 379 = 5 

A. L.J. 557 = A.W.N. 1908, 157 ; iVo! F., 12 
O O. 46. Doubted, 31 M. 177 = 3 M.L T. 306; 
ft., 8 lad. Cas. -429.] 

I 

1 (1040) -8. 47 and O. XX 1, r. 89 ( = $s. '344 

(c), 310-.1, Civ Pro. Code, 1882 ) — Appeal lies to 
1 District Court, from an order passed under 
s. 310 .1. — A District Court has jurisdiction to 
hoar appeal from an order passed by a Court of 
; first instance under s. 310-A, Civ. Pro. Code, 
refusing to set aside tho sale, where that order 
I falls within the terms of s. 244 (o) of the Code 
of Civil Prooedure ; but whore it does not 80 
fall no appeal would lie. MURLIDHAR v. 
ANANDRAO, 3 Bom. L.R, 100 = 25 B. 418. 

(1041)— S. 47, O, XXI, r. 89 {ss, 244, 310-A, 
Civ. Pro. Code , 1882)— Sale in execution of 
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Civ. Pro. Code ( Acts Y of 1908, XIV of 1882, 
X of 1877, XX11I of 1861 and VIII of 
1859)— continued. 


Ciy. Pro. Code -Acts Y of 1908, XIV of 1882, 
; X oi 1877, XXIII of 1861, aud VIII of 
1859) — continued. 


decree — Application to set aside the sale on the 
ground of the decree-holder's fraud — Appeal , — 
An application oy the judgment debtor to set 
aside sale of bis property, in execution of a 
deoree passed against mm. on the ground that 
the sale was brought about by the fraud cf the 
residents (who included the decree-holder) of 
the village where the lands were situate, falls 
within the purview of s. 244, Civ. Pro, Code. 
1232, 130 C. 142, Concurred in.) An appeal lies 
from an order passed under s. 3lO-A, Civ. Pro. 
Code 1882, wheu it also falls within s. 244 of 
the Code HaRIHAR KANT 13HATTA v. Rama 
PANDU Betti. li Bora. L.R. 1113 = 4 Ind. 
Cas. 253 = 33 B. 696. (9 Bail. LK. 15 -31 

B. 207, F.) 


(1042) -S. 47, 0. V.Y I, r. b'J l = ss. 244 and 
310-A, Civ. Pro, Code, 1882 1 — Decree- holdtr 
— Judgment-debtor — Auction purchaser— Re- 
presentative— Appeal,- Where the auctioD-pur- 
chaser is a third person, and not the decree- 
holder, and whereupon an application being 
made by the judgment-debtor under s. 310-A. 
Civ Pro. Code ,to set aside the sale, it is not con- 
tested by the decree-holder, so that no Question 
arises between the decree-holder aud the judg* 
ment-debtor, the order made by the Court dote 
not fall within s. 244, Civ. Pro. Code, and is, 
consequently, not appealable. AMIR RaI v. 
BASDEO SINGH, 5 C.L.J. 204. <26 C. 449, 

1 C.W.N. 703. 21 M. 416, D.) 


(1043) — S. 47, 0. -VA7. r. W, s. U>4 and 
U. XL1II, r. 4 ( = ss 244 u). :no-A, and 568, 
Civ. Pun Code , 1882, Ss 310 A. 244 <c) — 
Execution of a decree— Appeal.— The judgment- 
debtor applied under s. 310-A of the Civ. 
Pro. Code to the Sub-Judge's Court to set i 
aside a sale made in execution of a dtoree < 
against him, and an order was made accord- , 

iogly. The auction purchaser appealed to the 
District Court against that order, but his 
appeal was dismissed on tbe ground that no 
aopeal lay against that order as s. 310-A was 
not included in the sections enumerated in 
s. 583 of the Code: Held, that this case did 
fall within the terms of s. 244 tc) of the Civ. 
pro Code and an appeal therefore lay again.t 
that order to the District Court. PANDU- 
RANG v. KRISHNABAI, 1 Bora. L K. 


(1044) — S. 47, O. XXI, r y.t, s. H oi 
s 244, cl. (O did- A, 022, C-r. Pro Code 1882) 
- Sale in execution cf decree, application to han 
,et aside— Execution cf decree, .questions rela.- 
nq to— O uie r -dismissing application to • < - ve ' Uc 

,et asiae in execution gf deem, ievisitn a 
ippedl. — The property of the judgmeuc-de.Aor, 
living been sold in execution of a- decree, they 
nade an apnlication purporting to ne made 
mder 3 . 310-A, Civ, Pro. Code, to have the 
ale set aside. The Court dismissed the appli- 
“ OO the ground that the decree ™ one 
or the sale of the property passed under the 
Vansfer oi Property Act, and the provisions of 
; 810.A Of the Code of Civil Procedure were 


not applicable to a sale made in pursuance of 
such a decree. The judgment-debtors applied 
to the Judicial Commissioner's Court under 
s. 622, Civ. Pro. Code, for revision of that 
order. Held tbat the question whether the 
judgment-debtors had a right to apply under 
s. 310-A, Civ. Pro. C^de, to have the sale 
set aside and the other questions arising in the 
case were question relat.i g to the execution of 
»he decree, that they arrse between tb9 judg- 
ment-debtors and rbe decrc-e-holder and that, 
therefore, them was an appeal in the case *, and 
au application under s. 622. Civ, Pro. Code, 
was net entertainable. LALTA v. DEPUTY 
COMMISSIONER, SlTAPUR AND MANAGER, 

Court cf Wards, Katesar Estate, 5 

O G. 377 

(I045i— S. 47, O. XXI, rr. 89, CO— See SALE 

—Sale in execution of decree— set- 
ting aside Sale, 28 C. 73 

(1046)— .S’. 47, O. XXL r. 00 ( = ss. 244, 311, 
Civ. Pro . Cede, lhb : 2) — Executicn-$ale — 6 'ale 
net set: aside — Auction-purchaser's right to 
recover possession. by suit. — Where an ex parte 
decree was passed against certain defendants 
and a sale held in execution, and the applica- 
tion of the judgment-debtors under ss. 244 and 
311, Act XIV of ifc82, was rejected, held, that 
it was not open to them to res st the auction- 
purchaser’s claim for prssession of the property 
soli Mata Din v. Gaya I)in, 6 A.L J, 799 
= 6 M.L.T. S9 = 3 Ind. Cas 24 = 31 A. 599. 

( 1047 ) — 5. 4i , O. XXI, r. 90 ( = ss. 244 and 
311, Civ. Pro Code , 1882) — Sale, setting aside — 
Second a} peal — Order, pasting of, event hap- 
pening after — Duty of appellate Court — Ex 
parte decree sale — Application to set aside ex 
parte decree, pending— Court, aiscreticn cf , — 
When the judgment-debtor does not seek to set 
aside the tale on the ground of any material 
irregularity in the publication or conduct of 
the sale as contemplated by s. 311 of the Civ. 
Pro. Code, but on grounds which, if valid, 
can be advauoed only under s. 244 of the Code, 
(or instance, the ground that the decree, in 
execution cf which the decree-holder purchas- 
ed the property, Luis been subsequently set 
aside, a second appeal lies. (27 C. 810, 31 C. 499, 
R.\ It is not only competent to a Court of 
appeal, but it may be its duty to take notice of 
t-vouLs which have happened since the order 
challenged in appeal was made, (6 C.L.J. 92, 
6 C.L.J. 74, /'.I When a sale has been set 
asiae on th* ground - hat the decree, in execu- 
tion ot which the silo took place, has been 
nullified by ho tx parte decree in a regular suit, 
and au appeal has been preferred against the 
order setting aside the sale, if, during the 
pendency of the appeal, the ex parte decree is 
set aside and the original decree restored, the 
appeal ought to be allowed and the sale res- 
tored. RAMYAD SAHU v. BINDESHWARI 

Kumar Upadhay, 6 C,L J. 402. [F., 6C.L. 

J. 622.] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
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(1048)— S. 47, O. XXI, r. 90 (=Cit>. Pro. 
Code. 1R82. ss. 244, 311) — Review of decree does 
not r.id ify original decree — Sale in execution of 
original decree — hi isdeszt iption of property — 
Remedy of parties. — Where a dooree for sale is 
pappcd and an application for review of judg- 
ment is put in by one of the defendants and is 
directed, not against the whole decree but only 
aRainst that part of ir which ^ ff e- ted bun. and 
the judgment on review treats the original d* cree 
as existing and final in nil otbe- respects than 
that in which it directs a. module.* non, aud the 
decree-holder applies foro.: • • , * i o i , of the origi- 
nal decree and the portion i ( ».h* original decree 
sought to be execut'd i~- n >t affected by the 
review, it oannot 1jp> s >:j tKP 1 r Jo re*-'. holder 
is executing a decree n»... » A ..<t« nr*e. as the 

two decrees though v. title** ».u • jp irate papers 
must be treated as on-*. The .,rigiual decree 
should not be considered as a mere nullity, and 
aoy misdescription of the terms of the original 
deoree in the application for execution should 
be set right in execution, and any objection to 
the sale founded on such misdescription is also 
a matter for disposal in execution under s. 211 
Civ, Pro. Code. A separate suit to set. aside 
the sale in execution of the decree on the ground 
of oertain irregularities ie barred by s. 244, Civ. 
Pro. Code. MANAKKaL BHATTATHIRIPAD 
V. MANAKKAL DaMODARAN, 8 M L.J. 115. 

(1049)— 47, 0 XXI, r. 90 ( — ss. 244, 311, 
Civ. Pro . Code, 1882) — Purchase benami — 
Proceedings for setting aside safe. — Beneficial 
owner, no*, a necessary party.— Beneficial owners 
are not nocessary partie 0 to the proceedings for 
setting an auction-sale aside. It is oompelent 
to the Court to set aside the sale finally arid 
conclusively as against the bonefioiary .although 
tho benamidar only is a party to the proceeding, 
and notwithstanding that the applicant to set 
aside the sale is aware of tho benami purchase. 

Baroda Kant a Bose v. Ci-i under Kant a 
Ghose, 29 C. 682 = 6 C A N. 706. 

(1050)— S. 47. O. XXI, r . Out = ss. 2U, el. (c) 
and 311, Civ. Pro. Code, 1982 )— Sale in exe- 
cution set aside — Sale confirmed on appeal — 
Purchase-money returned to purchaser in Da- 
interval Suit by decree- holder lo compel pur- 
chaser to return purchase-money — Suit not 
maintainable. — A salo in execution of a decree 
was set aside, under a. 311 of tho Civ. Pro. 
Code, on the application of tho judgment-debt 
or and the purchase-money, which had been 
paid in by the purohasor, was returned to him. 
On appeal, however, by the deorco-holder, the 
order setting aside tho salo was quapbed and 
the sale was confirmed. Tho ciecrcc-holdor 
now sued to compel tho purohasor to re-pay. 
with interest, the money representing the price 
of the property whioh had been returned to him. 
The purchaser had not obtained possession, nor 
applied for a certificate of sale. Held, the* suit 
was not maintainable. The subject-matter of 
the suit was olcarly a matter oomiug within 
s. 244 (c) of tho Code, and it ought to have been 
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dealt with in exeoutioD. It was a matter 
relating to execution and discharge of the decree, 
and no independent suit could be maintained, 
(26 A. 447. F.B., P.) The course whioh the 
plaintiff-deoreebolder ought to have adopted, 
was cc have applied to the execution Court to 
call upon the purchaser to re-deposit in Court 
the purchase-money of the property, whioh had 
been returned to him. RAHIMUD-DIN v. 
Ram Lal, 27 A. 153 = A. WN. 1904, 203. 


(1051)— S. 17, O. XXI, r. 90 i=.s\ 24 4. 311, 
C‘V. Pro. Code, 1882 ) — Suit for refund of pur- 
chase money % where execution. sale was set aside, 
maintainability of s. 244 — Plaint treated as 
an crecuiion-ai plication.— Tho plaintiff had 
brought a m-hil , in execution of a rem -decree, 
anc had paid the purchase- money luto Court 
in the ordinary course. Subsequently, the sale 
was set aside on the ground of irregularity 
under s. 311, Civ. Pro. Code. The plaintiff 
then applied for a refund of the purohase-money 
paid by him, but his application was refused. 
Hence the present suit. The defendants con- 
tended that the suit was not maintainable, 
having regard to the provisions of s. 244, Civ. 
Pro. Code. Held the suit is maintainable. 
The case does not fall within s. 214. It is not 
a question between tbo parties to the suit or 
their representatives and relating to the execu- 
tion of the decree. But even if it were, the 
suit may be taken as one instituted in a Court 
which had jurisdiction to execute tho decree, 
and tho plaint may bo regarded as au applica- 
tion to the Court for determining the question, 
whether the purchaser wap entitled to a refund 
of the money from tho decree-holder to whom 
the money had been paid. JOT1NDR A MOHAN 

Tagore v. Mahomed Basir ohonydhry, 32 
C. 332. [F.. 5 P.R. 1907 = 40 P.W.R. 1907 = 

23 P.L.R. 1903 ; R , 10 C.W.N. 274.] 


H052) 5- 47, O. XXI. r. 90 < = ss. 244. 311 , 

A IV oj 1SS2, {’i v Pro. (\>ie) — Suit for 
rt nf by landlord against some cf several tenants 
ice ut urn sa le — Landlord becoming pw chaser 
Application under s 311 t o have it set aside 
by t wants, parties to suit, unsuccessful— Subss- 
guznt suit by all tenants to set aside sale oil 
ground cj fraud. — One of two brothers, who 
were the recorded tenants of oertain holdings 
ui a landlord’s sherista, died leaving his three 
sons, his heirs. On his death, no application 
was made for mutation of uames in respect of 
the holding. Disputes having arisen with 
reference to tho rents of tho holdings, the land- 
lord instituted a suit against the surviving 
b rothor, joined tho eldest 9011 of the deceased 
as a party defendant therein and obtained an 
ex parte deoree. In execution of tbo deoree, he 
brought the holdings to sale and purchased 
them himself. After tho 'sale had taken plaoe 
the two judgment-debtors made au applica- 
tion under s. 811, Civ. Pro, Code, to have the 
sale in execution sot aside, but failed to obtain 
an order. Whereupon, the surviving brother 
and tho three sons of the deceased instituted a 
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Ciy. Pro. Code, (Acts V of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 

suit, as being all interested in the land sold, to 
set aside the sale on the ground of fraud : Held 
that, as between the landlord and tbe tenants, 
who were parties to the prior rent-suit, the 
questions as to the propriety of the exeoution 
of the rent-decree by sale of the property, and 
as to the suppression of the sale-proclamation, 
ware questions, which could and ought to have 
been decided under s. 241, and that as regards 
the tenants 'parties t- > the reut-suit), the suit 
would not lie : Held also that, it was com- 
petent for the- other tw 3 sons of the deceased, 
who were not pirtio.. r.o the prior rent-suit, to 
sue at least to have >c decl *red that the sale iu 
question did not affect their rights, and that, 
although as heirs of a deceased registered 
tenant, who had nor. themselves registered 
in the knelt rn’- shensta, they might not be 
able to question the decree obtained ior arrears 
of rent, yet that fact did not preclude them 
from contesting a sale fraudulently obtained 
under colour of that decree, if it be true that 
the dooree did not warrant any sale at all iu 
execution of it. JaGAN Nath (tORAI v. ( 
Watson and Co., 19 C. 34t. [R , l Rom.L. 

R. 743 ; D., 21 C. 605 ] | 

(1053)-S. 47, 0. XXL r. .90 ( = ss. 244, 311, 
Civ. Pro. Cods , 1882)— Representative of judg - 
mentdebtor — Rent decree— Sale — Occupancy ( 
holling— Transferee of lidding if may apply to 
set aside sale when holding not transferable — 
When an oooupancy boldiag is sold in execu- 
tion of a decree, for arrears of rent obtained 
against the raiyat, a person who claims to have 
purchased the holding from the latter cannot 
apply as the representative of the judgment- | 
debtor to have the sale set aside under ss. 244 ; 
or 311 °f the Code, if the holding be not trans- 
ferable by custom or usage. PROSUNNO KUMAR | 

Middar v. bama Churn mondal, 13 c.w. 
N. 652 = 3 Ind- Cas. 461. (11 C.W.N. 312, F ) 


(1054)— S. 47, 0. XXI , r. 90 ( = ss. 244 and 
LI Civ. Pro. Code, 1892)— Purch i:cr at pre- 
cis mortgage sale b if ore institution of present 

jil whether representative of judgment debtor— 
Jis’loous standi for applying for setting aside 
2 l e - Unregistered transferee of tenant— Recog- 
lition by landlord , — When the landlord of an 
looupanoy bolding obtains a decree agamst the 
'e°istered tenant, an uoreg.stered transferee 
)f tbe tenant, into whose hands the holdmg 
as paseed io whole or in part, ,s bound by 
be decree, and is, therefore, a representative 
f the judgment-debtor with.n the meaning of 
244 , Civ. Pro. Code, and is ent.tled to apply 
'or setting aside a sale held under the deoree. 
Ihe appellant purchased au ocoupaooy bold- 
ine a t a reut sale on February. 20, _ 1906. Tne 
respondent applied, oo November 13 to have .. 
e "aside, and alleged that he purchased 

aff&t sjskt 

sstras.*. SM; 

ItX to reoogo.ae the purchase oi the 


Civ. Pro Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 

1859) — continued. 

respondent, so as to prejudice the position of 
the appellant, and that-, if the holding was not 
transferable, the application ty the respoodeot 
should be dismissed, and, if it was transferable, 
the sale should be set aside, as it was found 
that it was vitiated by fraud. BHUPENDRA 

Nath Chatterji v. Upendra Nath Gan. 
GOPADHYA. 3 Ind. Cae. 39. (9 C.W.N. 124, 11 
C.W.N. 312, F.) 

(1055)— S. 17, O. XXL r, 90 ( = ss. 244 and 
311, Civ. Pro. Code , 1882) — Deer e against 
registered tenant — Sale of entire adding -Appli- 
cation for setting aside sale by transferee of a 
portion of a holding from judgment-debtor — 

“ Person whose immoveable properly is sold ," — 
When, in execution of a decree obtained by 
tbe landlord against a registered tenant, the 
entire holding is sold, the unregistered trans- 
feree of a portion of ihe holding from the 
tenant, previous to the decree, may apply for 
cancellation of the sale on the ground of fraud, 
under s. 244 since such transferee is bound by 
the decree and tbe sale, and since he i9 a repre- 
sentative of the judgment-debtor, within the 
meaning of s. 244 seeing that the decree in 
the case is a rent-decree and the applicant an 
unrecorded tenant. (24 C. 62, P.B., Appl. ; 6 C, 
W.N. 127. Not P.\ 21 W.R. 94 = 12 B L.R. 
484. 4 C. 346, 9 C. 855. 10 C. 496, 23 C. 254 
1 C.W.N. 114,8 C.W.N. 55,8 C.W.N. 232, 
R.) He may, also, apply, under s. 311, as a 
person whose immoveable property has been 
sold. AZG A R AH v. ASABODDIN KaZI, 9 C. 

W.N. 134. 

(1056i— S. 47, O. XXI , r. 90 (=.ss. 244,311 , 
Civ, Pro Code , 1882 ) — Application afier con- 
firmation — Fraud--S. 18. Limitation Act, 1877). 

■ — An application may be made, under s. 244 
(Civ. Pro, Codp, 1892), even after confirmation 
of sale, for setting it aside, on the ground of 
fraud. (25 B. 337, Explained.) Ordinarily, 
the provisions of S. 311 fCiv. Pro Code, 1882), 
can be availed of only when the sale has not 
been confirmed and within the period of 30 days 
from the date of sale ; but if the right of the 
applicant to apply under the section was con- 
oealed from him by fraud, he would, by 
operation of s. 18, Limitation Act, 1877, and 
notwithstanding the confirmation of the sale, 
have 30 days within which to make his appli- 
cation from the date on wbioh the fraud first 
became known to him. GOLam AHAD CHOW- 
DHRY v. JUDBISTER CHUNDER SHAHA, 30 C. 
142 = 7 C.W.N. 303. [R., 33 B. 698= 11 Bom. 

L.R. 1113 = 4 Ind. Cas. 253.] 

(1057)— S. 47,0. XXI, r. 90 ( = Civ. Pro. 
Code , 1882, ss. 244, 311) — Fraud— Application 
to set aside sale ■ — Where the judgment-debtor 
applies to have an exeoution-sale set aside on 
the ground of fraud on the part of the decree- 
holder or auotion-purohasor, the application 
comes under s. 244, Civ. Por. Code, although 
tbe question is one between the judgment- 
debtor and the auction-purchaser who is not 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1659) — continued . 


. Civ. Pro. Code (Acts Y of 1908, XIV of 1882 

i X of 1877. XXIII of 1861 and VIII of 
! 1859) — continued. 


the decree-holder and a second appeal lies in 
9iach a rase. NEMAI CHAND KANJI v. DENO 
Nath KANJI, 2 C.W N. 691. (19 O. 683, It.) 

[F., 4 C.W.N 538 26 C. 324 = 3 C.W.N . 294 
27 C. 197, 6 C.VV.N. 279, 6 C.W.N. 288, 31 C. 
385 ; D., 28 C. 4 = 5 C.W.N. 124.] 

<1058) — S. 47, O. XXI, r. 90 ( = fi . 14 and 
311, Civ Pro. Cod). 1882) — Execution of decree 
— Property sold as non-anceUral after inquiry 
by Court and notice to judgment debtors — Plea 
that property was in fa:t ancestral barred.— 
Where, after an luquiry as to the nature of tho 
property, of which tho judgment-debtor had 
notice, a Court in execution of decree caused 
certain immoveable property, to be sold by 
auction hh non-ancestral, the judgment-debtors 
standing by and neglecting to supply the Court 
with any information as to the nature of the 
property sold, it, was held that it was not com- 
petent to the judgment-debtors, subsequently, 
to seek to have the sale sen aside upon the 
ground that the property was ancesttral and 
ought to have been ^dealt with in the manucr 
provided by law in respect of such properev. 

Behari Singh v, mukat Singh, A.W N 

1906,3 = 3 A.L J. 140= 28 A. 273. (18 A. 141 

F.: 15 I. A. 171, R.\ 4 A. 382, Not F.i 

(1059)— S. 47, O. XXI, r, 90 ( = «*. *44, 3ll, 
Civ. Pro. Code . 1SS3 — Ancestral property — 
Auction-sale — Allegation of fraud.— Bold, that 
an applic ition to nave a sale set aside on the 
ground of fraud can bo made under s. 244 of 
tho Code even after the confirmation of the 

sale. Wahid-un-nissa v. Girdbari, 2 A.L, 
J. 469 = A. W.N. 1905, 162 = 27 A. 702 (26 C. 

326, 26 C. 727, 19 C. 683, It.) 


functus officio. Therefore, in such a case, a 
judgment-debtor is not prevented from bringing 
, a separate suit to set aside the sale on the 
ground of fraud; he may at any rate sue to 
have it declared that the sale passed no title to 
the purchaser, or that the purchaser is a 
trustee for him. There is no special provision 
in the Code for setting aside a sale for fraud 
where it has once been confirmed. MO- 
HENDRO NARAIN CHALURAJ v. GOPAL MON- 
DUL, 17 C. 769. [F., 18 C. 139, 19 0. 341; 

Bel. on, 3 C.W.N. 6 ; R., 3 C.WN. 311; 
Not F ., 12 C.P.L.R 82, 26 C. 324, 23 A. 478 
i 6 C.W.N. 283 ; I)., 21 C. 437, 21 C. 605.] 

<1060*a) — S. 47 and O. XXI. r. 90-Fraud 
-Payment to decree-holder before date of sale— 
Fraud in conduct or publication of sale— 
Second appeal , whether lies. — An application to 
set aside an execution-sale was made on the 
ground of fraud tho fraud being that the 
decree had been satisfied by payment to the 
husband of tho decree-holder on the day before 
the sale, but the payment was not certified 
aud the sale was held. Held, that the matter 
i die not come within the scops of O. XXI, 
i r. 90 of tho Code, inasmuch as the fraud 
alleged was uci fraud in the conduct of publi- 
cation of the sale, but it came within the scope 
' of s. 47 of the Code, and that, therefore, a 
. second appeal lay : 7 Feld, also, that, so far as 
! the execution Court was concerned, the payment 
i oould not be regarded as having been made, 
aud the allegation of fraud oonsi quently fell to 
the ground, and that t.be sale could not be set 
; aside. ALOKESHI DaSI v. BiRAJ MOHINI 
! Dasi, 10 Ind. Cas. 625. 


(1060) — S. 47, O. XXI. r. 90 ( =ss. J44, 311 , 
Civ. Pro. Code, 1832 Execution sale— Sepa- 
rate suit to set aside sale in execution of decree, 
maintainability of —Fraud— S . '314, Civ. Pro. 
Code, 1882, questions arising under— Appli- 
cation under s 311, Civ. Pro, Code.— Held by 
the Full Bench \Ghcse, J. dissenting) When 
circumstances affecting the validity of an exo- 
cution-sale have been brought about by tho 
fraud of one of the parties to toe suit and give 
rise to a question between those parties, suoh 
as, apart fmm fraud, would bo within s. 241, 
Civ. Pro. Code, a suit, will not ho to impeach 
the validity of the sale on tho ground of such 
fraud. (Approving 11 O. 376. 6 B. MS, 5 M. 
217, 9 B. -168 and dissenting in part from 11 
C. 679). In such a ease tho judgment -debtor 
is entitled, whether the mIo ba^ boon confirmed 
or not, to male- , as against, tue pt.-r-on guilty of 
the fraud or accessory thereto, such applic ition. 
if any, under s . 311 as I.,. may be entitled tl 
make. Per Ghvc, J. (conu-a ' —An objection 
to tho validity of the silo r : wad hy the judr- 
monfc-dobtor, aft r the sale ha t been cmiiirviui, 
uridor s. 312, Civ. Pro. Oodo, cannot bo deal,, 
with by the Court under s. 244 a 9 relating to 
the execution of the deoroo ; for after the sale 
haB boon oonfirmod, everything in regard to tho 
sale is at an ond, aud indoed the Court beoomes 


I 


I 


1 


(1061) S. 47, O. XXI, r. 90 — Order setting 
aside under, sale in execution of a non-appeal- 
ablo reDt-decree under the Bengal Tenanoy 
Act. appealability of — Sec BENGAL ACT. VIII 
OP 1895, s. 153. 9 C W.N. 721=1 C.L.J. 476, 
F.B. = 32 C. 957. 

(1062) - S- 17, O. XX!, r . 90, s . 104 t 
O. \ L1II, r. 1 ( = ss. ft I, 311 aud 566, Civ. Pro. 
Cede, 1882) — Sale in cxecut ion —Collusion — 
Material irregularity — Second appeal . — A sale 
w>,s bold iu execution of a decree. An applica- 
tion was put in for setting aside the sale under 
*s. 244 and 311, ou the allegation chat there 
was a material irregularity, and that the sale 
was duo to a collusion betweeu the opposite 
parties and the arum : Held, that the appli- 
cation was both under -s. 241 and 311, and a 
-ccond appeal did lie to the High Court, 
Lachman Misra V. RAM Jas Sahu, 2 Ind. 
Cas. 993. (30 C. 112 , 3 C.W.N. 6 , A. W.N. 

1689. IS 1. A. W.N. 1906. 3, R.) 

(10631— s. 17. O. XXI , A 90, s. 104, 

v! Xlj , IIT ' r • 1 ( = ^ 44 , 311 and 366, Civ. 

Iro. Code, 18S2) — .IppLciUioR for sitting aside 
sa ' c 0)1 Ground of fraud — Purchase by third 
I'aily. An application to set aside a sale on 
the ground of fraud of tho decree-holder and 
auotion-purohaser comes under 3 , 244 and not 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)-— continued, 

under s. 311, Civ.*Pro. Code, notwithstanding 
that- the purchase was made by a third person, 
and a second appeal lies to the High Court. 

Bhubon Mohun Pal v. Nunda Lal dey, 
26 C. 324 = 3 C.W.N. 399. (19 C. 683, Ex pi and 
F.; 25 C. 175, 2 C.W.N, 691, Appr.\ 20 A. 
412. D.) [F., 31 C. 385; Appl. t 26 C. 539; 

R . 27 C. 197, 11 Bern. L.R. 699, 28 C. 4 = 5 
C.W.N. 124. 23 A. 478 = A.W.N, 1901. 175, 
24 A. 239 = 22 A.W.N. 49, 26 A. 447 = A.W N 
1904, 61 = 1 A.L J. 65.] 

(1064) — S. 17 x 0. 21, r. 90, s. IV, ( = ss. 241, 
•illy 62V, ( iv, Pro. Code, 1S82) — Applicotion 
by prior purchaser to set aside a subsequent bale 
of same property— Sale set asiac by Munsiy — 
Applicability of Munsifps ordt) — Order of lower 
Court xorong on question of law— Power of High 
Court, to interfere in revision — Bengal Tenancy 
Act, s. 153. — The present petitioner purobasea 
a holding under a money-decree. Two years 
later, the same bolding was sold in execution 
of a rent-decree and purchased for Hs. 25 by 
the decree-holder thereof. Thereupon an order 
was made by the Munsiff, upon an application 
by the petitioner under the conjoint effect of 
ss. 311 and 244 of the Code, setting aside the 
second sale. The purchaser under that sale 
appealed to the Additional District Judge, who. 
without going into the merits, reversed the order 
of the MuDsiff, The petitioner, thereupon, 
moved the High Court on the ground that no 
appeal lay to the Additional District Judge and 
that the Judge was wrong in stating that the 
petitioner had no locus standi. Held, tbo effect 
of the cider of the Munsiff was practically to 
hold that the second purchaser had no title to 
the land, and the order certainly decided a 
question relating to title to the land or to some 
interest in the land as between parties having 
conflicting claims thereto. Hero the parties 
had conflicting claims thereto. An appeal, 
therefore, did lie to the Additional District 
Judge, under s. 153 of the Tenanoy Act, and, 
consequently, he was not acting without juris- 
diction, when ho made his order. (28 C. 116, D .) 
As to the second point : — What the Additional 
District Judge meant by stating that the peti- 
tioner bad no locus standi was that the peti- 
tioner was not a representative of any of the 
parties within the meaning of s. 244. If the 
Judge was wrong on that point, he was wrong 
upon a question of law, and not of jurisdiction, 
and the case, in oonsequenoe, did not fall 
within s. 622. The same observations applied 
as to whether or not the petitioner was a 
person whose immoveable property had been 
sold within the meaning of s. 311 of the Code. 
Rule discharged. GANGA CHARAN BHUTTA- 
CHARYA v. 8ASHI BHUSAN ROY, 1 C.L.J. 295 
= 82 C. 572. [F.y 32 C. 957, F.B. =9 C.W.N. 
721 = 1 C.L.J. 476.] 

(1065)— S. 47 x O. 21, rr. 90 and 92 ( = ss.24i x 
311 , 312 , Civ. Pro. Code,- 1882). -An appli- 
cation seeking to have the sale set aside on 
the ground that no notice had been issued to 

C. II— 77 


Civ. Pro. Code (Acta Y of 1908.) XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

the applicant in the matter and that in con- 
sequence the property was sold at an under- 
value, does cot fall within the purview of s. 311 
of the Civ. Pro. Code, 1882 ; and an order dis- 
missing the same is not covered by s. 312 of the 
Code. The order falls under s. 244 (c) of the 
Lode, and is appealable as a decree. The cir- 
cumstance that a decree has already been exe- 
I cuted does not make s. 244 (c) of the Code in- 
applicable, where the question involved is none 
j the less a “question relating to the satisfac- 
tion of the decree.” PARSHARAM v. BALMU- 
KUND, 10 Bom. L.R. 752 = 32 B. 572. 

' n ’ °- XXIt r '* 90 ’ 92 - 104, 

u. AL1IJ. r. 1 — See LIMITATION ACT, 1908, 
s. IS and arts. 166, 181, 3 C.W.N. 333. 

«. O. XXJ, rr. 90, 92, g. 104, 
U. ALIII, r. 1 — See SPECIAL OR SECOND 
APPEAL— APPEALS AGAINST ORDERS WHEN 
LIE AND WHEN NOT, 28 C. 4 = 5 C.W.N. 124. 

(1068) S. 47, O. 2 1 , r. 91 ( = s . s . 244, 3l3 y 
Civ, Pro. Ccdey 1882 )- Saleable interest — 

Auction-purchaser - Saley set aside on what 

ground. An execution — sale'can be summarily 
set aside on the application of the auction-pur- 
chaser under s. 313, Civ. Pro. Code, only when 
the judgment-debtor has no saleable interest 
therein. No order can b9 made under that 
section when the judgment-debtor has au 
interest, however small, in the property sold, 
n the absence of fraud or misrepresentation, 
an execution-sale cannot be set >side under 
s. 244 merely on the ground that the auotion- 
purchaser thought that A and B were the 
judgment debtors and he purchased the in- 
terest of both, whereas in fact A was the 
judgment-debtor and his interest alone passed 
at the sale. MAKHANCHORE SARKAR v 

« M2 “ 8 Ind ' °“ ; 

(loegj-s 47, o. XXI. r. 9*-Non. F ervioe of 
notice under s. 10 Public Demands Recovery 
Aot, effect of — Suit to set aside sale on ground 
of non-service — Sec Ben. ACT I OF 1895 
3 . 10, 11 C.W.N. 745 = 34 C. 787. 

<1070)— S. 47, O. XXI, r 92 - The order of a 
Collector setting aside an execution-sale 39 void 
ab vntioy in a proceeding under the Tenanov 
Act, must be considered as me passed under 

s. 244, and .not under s. 312, Civ. Pro. Code 

and as such, an appeal will lie to the District 

= A fw?N f 1 90 5^ *5 5 C T " ° F 1901 ’ 2 A ’ L ' J ' 130 

(1071)— S. 47, O. 21, r. 92, s. 1U m 

ri°p r ‘ 1 { = SS ‘ 244 ■ 312 ’ 583 > 588! 

vrnijtJ°t 188 '2)-- Restitution of mesne- 

profits to judgment-debtor -Auction-purchaser. 

-lhe respondent in execution of his deoree for 

sale purchased the property mortgaged. Appel- 
lants applied, under s. 311 of the Code, for set- 
ting aside the sale. The application was reject- 
ed by the first Court and the sale confirmed. 
-Lne sale having been confirmed, the respondent 



1219 


THE ALL INDIA DIGEST. 


1220 


<iv. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continn.d. 

took possession of the property purohaeed 
through Court. On appeal to the Judicial 
Commissioner’s Court, the sale was set aside. 
Tbe appellants then paid the decretal amount 
and applied to the Court to get back possession 
of tbe property. After having got back posses- 
sion, they applied to the same Court, under 
s 583, for a determination of the mesne profits 
and for the award of such amount as may be 
found due. Tbe first Court dismissed the 
application, bolding that the order sotting aside 
tbe sale was not a decree and therefore no resti 
tution could bo claimed. Bfld, that the 
question whether the sale was a valid one or 
otherwise was a quoatiou between tbe parties 
to the suit in which the decreeo was passed 
relating to the execution of the decreo and as 
such was oovered by s. 214 (c) I Held, further, 
that the order setting aside the sale passed by 
tbe Judioial Commissionr r 's Court was an order 
under s. 244 and consequently could be treated 
as a deoreo and the application under s. 583 of 
the Code was maintainable. THAKUR 1\AMA- 

khya Singh v. Munshi Prag Narain, 8 0. 

C. 254. 

(10721 — S. 17. O. 21. r. .95 ( = 555. 211.318, Civ. 
Pro. Code, 18^2)— Right to sue for possession 
— Auction purchaser. — An auction-purchaser 
of the property in execution of his decreo or his 
legal representative cannot maintain a suit for 
possession, s. 244 of the Civ. Pro, Code, being 
a bar to the suit. SHKO NARAIN v. NUR 
Muhammad. 5 A.L J. 20 = A W N. 1908, 12 = 
30 A. 72. (27 C. 34, 2G M. 740, 3 A.L.J. 234 = 
26 A.W.N 87, F. ; 4 A.L J. 434 = 29 A. 463, 
reversed ) [Overruled , 31 A. 82, F B =G A. 

L. J. 71 = 5 M L T. 185 = 1 Ind. Cas. 416]. 

(1073) — S. 17. O 21, r. 95f«ss 211 and 
318, Civ. Pro. Cede , 1882)— Judgment -deb'c r % 
objector- -Appeal , — When an application is made 
by the assignee of the deoreo- holder purchaser 
for an order undor s. 318 or the Civ, Pro. Code, 
the mere faot that the judgment-debtors put in 
an objection, does not moke it an application 
under b. 244 of tho Code, so hs to entitle tho 
judgment debtor to appeal against tho order 
passed by the Court of first, instance or by the 
Court of first appeal. MAHOMED MOSRAF 
v. HAHIL MIA. 6 C L J 749. (I C.W.N. 658. 
R.) [R., 31 A. 82, F 13 =1 Ind. Cas. 416 = 5 

M. L.T. 185 = 6 A.L.J. 71.] 

(1074) — S. 17, 0, 21. r. 9.3 ( = Cir, Pro. Co le 
1882, ss 211, 318) = Agrcnnent between decree- 
holder who is auction purchaser and judgment- 
debtor not to take posses . ion of proper! g . — In 
exeoution of a hypothecation dooreo.the decreo- 
holder became tho auotion purchaser of the 
hypotheoa. He entered into an agreement with 
the defendants not to take possession of tlio 
property ns ho bad been paid Rs. 1,100. In 
epite of this, the auotion-purohaser applied 
under 8. 318, Civ. Pro. Code, for removal of 
obstruction and to be put in possession. Held 
that the question as to the genuineness of the 
agreement could be gone into by the exeouting 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

Court under s. 244, Civ. Pro. Code, and that, 
consideration having been received by the decree- 
holder, he had no right to get an order under 
9 . 318 in defiance of his own agreement. BALU- 
8WAMY v. LAKSHMANAN, 8 M.L.J. 193. (13 

M. 504. F.) 


(1075) — S- 17, O. 21, r. 95 (=s$. 241,318, 
Civ. Pro. Cede. 16«2 )— Purchaser at auction— 
Representative of judgment d-btov — Suit for pos- 
session of property purchased, not maintainable. 

— Tbe pi untiffs purchased the property in dis- 
pute in execution of a decree. Seven years later 
they applied for delivery of possession. The 
application was dismissed as lime-barred. 
Tbey then brought the present suit for posses- 
sion; held, that the purchaser under a sale in 
execution of a decree is a representative of the 
judgment-debtor and is preeludod by the pro- 
visions of s. 244 of the Colo, from instituting a 
suit (or possession of tho properly purchased by 
him under the sale. KALIAN SINGH v. 
THAHUR Das. 3 A.L J. 234= A.W.N. 1906, 87. 
[Overruled. 31 A. 82. F. B =6 A.L.J. 7 1 = 5M. 

L T. 185 = 1 Ind. Cas. 41G ; F., 30 A. 72-5 A. 
L.J '20 = A W.N. 1908, 12,5 A L.J. ‘285 = A. 
W.N. 1908, 122.] 

(1070)— S. 17, O 21, r. 9 -j ( *= ss. 244 and 
318, Civ Pro. ( 'ode , 9 1882) — Discu'c between 
judgment d-.blvs - Application lor possession — 
Objecetion that property purchised with the 
money of .me of them not entcrtainable in e.r ecu- 
t o: 1 — Appeal — Fxuution <’ ourt — A dispute 
botweou tbe judgment debtors does not relate 
to tho execution, discharge or satisfaction of 
tho deoreo, and caunot ho gone into by a Court 
executing tho decreo. Where, therefore, certain 
property was sold in exeoution of a decree and 
the sale was confirmed but. the purchaser appli- 
ed under 9 . 318, Civ. Pro. Code, that possession 
bo made over to one of tho two judgment debtors, 
to which tho other judgment -debtor objeoted, 
on tbe ground that fcho property was purchased 
with her money, whioh she hid given to the 
other judgment debtor, who had misappropriat- 
ed it, but she did not apply to set aside the 
sale, held that tho dispute did not relate to the 
exeoution of the decree, hut should oe settled 
in a separate suit brought for tho purpose, and 
no appeal lay to tho High Court from the order 
infusing to determine the dhpute between the 
judgmout-debtora. KasTURA IvUNWAR v. GYA 
PRASAD. 4 A.L J 47 = A.W.N. 1907, 29=29 A. 
207. 


(1077! — S. 17, O. 21, r. 95. s. 101 , O. 43, 
r. 1 1 =s$. 214. 311 , -0N>, Civ Pro Cod*, 1882) 
— Appeal. — An order passed uudor s. 318, 
Civ. Pro. Code, 1882, is not appealable. No 
appeal is given by s. 589. Tho order oannot be 
said to be ono under s. 244. RHIMAL DASS 

Musst. Ganesha Korr. t C W.N. 658. (18 
A. 36,.4ppr. ; 13 M. 504. Disappr.) [F.. 26 0. 
529-3 O.W.N. 374 ; Appr., 7 C.L.J. 436 ; 

6 C.L.J. 749, 31 A. 82-6 A.L.J, 71-5 M.L.T. 
185.] 
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Cly. Pro. Code (Acts Y of 1908 XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

( 1078) —S. 17, 0. 21, rr. 95, 93 ( = *s. 2U % 
31$ and 319, Civ Pro Code, 1882) — Sale in exe- 
cution <>/ a decree uvon mortgage— Purchase by 
the decree-holder — Grant of sale-certificate — 
Whether separate suit tor possession maintain- 
able— Limitation Act (XV of 1877), sch. 2, 
art, 138. — Where a mortgagee, in execution of 
his own decree, purchases the mortgaged pro- 
perty at an auction-sale which is confirmed, and 
he obtains the sale certificate, there is no bar to 
his subsequently maintaining a suit to recover 
possession the-eof if the judgment debtor does 
not deliver up the property. S. 244 ic) does not 
apply to such a case. (3 AL J. 234. 1906 A 
W.N. 37, Overruled.) Per S anley, 0.-7., dis- 
sentient (Kno.r, J., concurring with him* : The 
rule, which forbids a mortgagee-decree-holder to 
purchase, has no force if permission to bid b 3 
given to him by the Court ant' when the grant 
of permission to bid has been given, such mort- 
gagee is no longer under disability to purchase, 
but qua the right to purchase, is on the same 
footing a3 stringers to the suit who may be 
bidders at the sale. The recognition of a dual 
personality in a decree-holder parch iser would 
bo to introduce a strange and novel legal fiction. 
An executor who is sued as such ouly cannot in 
his personal capaoity bo prejudiced by any 
decree whioh may be pissed in the suit. In 
order that he may be personally bound, he must 
be sued in his personal as well as in his repre- 
sentative capacity. An executor uot merely 
claim* title from a deceased person but he 
represents the deceased person. If he insti- 
tutes a suit in respect of the estate of the 
deceased, be does so uot presumably for his own 
benefit, but for tbe benefit of the estate of the 
deoeased. [f he be sued as an executor only, 
he is sued as representing the deceased. Oa 
the contrary in the case of a deoree-holder, he 
sues on his own behalf and for his owu beuefi’. 
If he gets leave to bid and buys the mortgaged 
property, ho does so on his owu aoecunt aod in 
his own iuterest alone. By becoming a pur- 
chaser he does not cease to be a party to the 
suit and as such be bound by auy order which 
may be passed therein. Tbe intention of the 
Legislature in parsing the enactment in ques- 
tion was to prevent any question whioh oould 
be disposed of in execution becoming the cause 
of fresh litigation. (5 M. 217, 13 M. 504. R.) 
The word “representative” in r. 244 of the 
Cede inoludes a party who by assignment or 
gift suoceeds to the rights of the decree-holder 
after decree. Art. 138, Limitation Act, 1877, 
might be applicable to the case of a purchaser 
who was a stranger to tbe suit in which a 
deoree for sale was passed and, not beiug a party 
to the suit, was not entitled to take proceedings 
under r. '244. When a Court has passed a 
decree for sale iu a mortgage-suit, the proceed- 
ings are not at an end when the sale to tbe 
decree-holder who has obtained leive to bid 
has been confirmed and a certificate of sale 
granted. Delivery of possession is necessary 
• and until suoh possession is given, the deoree 
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j CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued « 

cannot be said to have been exeauted or satisfi >d 
Per Banerji , J. (Aikman and Griffin, JJ., con- 
curring). In order that o). (c) of s. 244 may 
apply, two conditions are essential ; first, that 
the question arises between the parties to the 
suit, in which the decree was passed or their 
representatives, and second, that it is a q lestion 
relating to the exeoution, discharge or satisfac- 
tion of the decree. As regards tbe first condition 
it is manifest that the party must be arrayed 
as deoree-holder or his representative on the 
one side and judgment-debtor or his rspresent- 
ativo on the other. Any question arising be- 
tween the decree-holder and his representative 
or between tbe judgment-debtor and his repre- 
sentative is clearly not a question within the 

purview of s. 244. (7 A. 6Si, 25 B. 631, F.) 
The decree-holder as such is not entitled to 
possession as the decre3 does not award posses- 
sion. It is only in his oapacity as auotion- 
purchaser that he cm apply for and obtain 
possession. In this respect his position is no 
better aui should be no worse than that of any 
other purchaser. The fact that the decree-holder 
has purchased the property is a pure acoideut. 
Although the same persou may be the decree- 
holder and the auction-purchaser, he fills 
two different capacities and it is in the latter * 
capacity ouly that he can octaiu possession. 
All auction -purchasers, whether they are decree- 
holders or not, and whether they Durchased 
under a mortgage-decree or under a simple- 
money-docree, are in the same position as 
regards recovery of possession of the property 
purchased by them, and it is only in their 
oapacity as auctiou-purehasers that they can 
obtain possession. The question therefore 
which arises under s. 318 or 319, Civ. Pro. 
Code, is not a question between the parties to 
the suit or their representative and cannot be 
determined under s. 244. (16 C. 682, P.C., R.) 

A question between the auotion-purohaser or 
his representative and the judgment-debtor or 
his representative relating to the delivery of 
possession is not a question relating to the • 
exeoution, discharge or -satisfaction of the 
decree. Under the meaning of s. 244, ol. (e) 
upon the judgment- deb tor’s property being sold 
and the amount due under the decree being 
realised, the: decree is fully executed, discharg- 
ed aud satisfied, and no question relating to 
the exeoution, discharge or satisfaction of the 
decree remains go be determined. Whether or 
not the auction-purchaser obtains possession of 
tbe property sold, is wholly immaterial for 
purposes of the decree and does not in anvwav 

le or the "com^ 

pletion of it does not depend on the deoree- 
noider s obtaining possession. So far as the 
purchaser is concerned, he does not obtain 
possession by virtue of the deoree, and the 
question of delivery of possession to him is 
not one relating to the exeoution, discharge or 
satisfaction of the deoree. That the Legislature 
intended that a purchaser at an auction-sale 
may obtain possession by means of suit is 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

manifest from art. 138, Limitaiton Aot. A 
decree-holder auotion-purcbaser, like any other 
auotion-purcbaser, is entitled to claim posses- 
sion, not only by an application under s. 318 
or s. 319, but also by suit; he has alternative 
remedies, one of the remedies being a summary 
application for possession, and s. 244 is not a 
bar to such a suit and does not apply to such 
an application. No appeal lies from an order 
under s. 318, Civ. Pro, Code (A.W.N. 1886) 45 
13 A.W.N. 122, 1 Agra 5 Mis. App. 1 C.W.N. 
658. 6 C L.J. 746, F .) An application under 
s. 318 is not an application for execution. and 
so also an application for delivery of possession 
is not an application to take a step-in-aid of 
exeoution. The opinion of Knox, J,, in the 
under-meutioDed cases. (26 A. 365, 10 A. 477. 
Doubted .) Per Aikman , J.— The observation 
of the Privy Counoil in I.L.R. 19 C. 683 must 
be read with reference to the faots of the case, 
which was before their Lordships, and could 
never have been iutended to have the effect of 
taking away a right of suit whioh has never 
been doubted. MUS9AMMAT BHAGWATI v. 
Ban\VARI Lal, 6 A.L.J. 71 F.B. = 5 M L T. 
185 = 31 A. 82 = 1 Ind. Cai. 416. [ R ., 2 Ind. 

♦ Cas. 454.] 

(1079) — S. 47, O. 21. r. 96\ = Civ. Pro. Code , 
1882, S3. 244, 319 ) — Delivery of symbolical posses- 
sion erroneously made — Fresh cause cf action — 
Suit for possession — Delivery of wrong -property . 
— A delivery of symbolical possession, even 
erroneously, operates to givo the person put in 
possession a fresh oause of aotion and to place 
the judgment-debtor in the position of a tres- 
passer. (24 C. 715,22 B. 667, R.) A suit for 
actual possession of the mortgaged property by 
a purchaser at auotion sale who had already 
obtained symbolical possession, under s. 319 of 
oertain property which was alleged not to be 
the mortgaged property, would not bo barred 
by s. 244 of the Civ. Pro. Code, although tho 
plaintiff’s proper eourso would have been to 
apply to the execution Court todeoide, whether 
the land of whioh he wanted possession was 
the mortgaged property 6old to him, instoad of 
obtaining possession under s. 319 of tho Codo. 
GOVIND BIDIRAJI BHUKTA v. AKELLA 
VENKATA SASTRULU, 17 M.L.J. 598. 

(1080)— S. 47, O. 21. rr. 97, 99. 103 ( = ss\ 244 
and 335 , Civ. Pro , Code, 1882) — Mortgagee from 
judgment-debtor after attachment — lie present- 
ative. — A mortgagee undor a mortgago from tho 
judgment-debtor after attachment is a re- 
presentative of tho judgmont-debtor within tho 
moaning of s. 244 of tho Code. 8. 335 of tho 
Code has no application to such a case. 
NARAYANA8AWMI NAICK V. SESH APPIER, 17 
M.L.J. 321. (20 M. 378, 28 M. 119, 28 C. 492, 
31 C. 737, JR.) [F., 18 M.L.J. 28. Note = 4 M. 
L.T. 65.] 

(1081) — S. 47, 0. 21, rr. 99, 100 . J0I, 103 
( = Civ, Pro. Code , 1882, ss. 244, 331, 332)— 
Decree on compromise— Objection by person not 


Civ. Pro. Code (Acts Y of 1908, XIV of 188* 

X of 1877, XXIII of 1861 and VUI of 

1859) — continued. 

party to compromise. — Where a party to a suit, 
but not to the compromise on whioh it wa& 
decreed, being dispossessed in execution of the 
decree, objeotsthat the deoree is not binding on 
him, such objection must be investigated and 
determined under s. 244, Civ. Pro. Code, and 
the order rejecting such objection is appealable. 
SANKARAVADIYAMMAL v. Kumarasamya, 

8 M. 473 [Diss., 6 C.W.N. 10 = 30 C. 134, 

23 A. 346 ; Ap.pr., 23 M. 361, F.B. ; R.. 17 B. 

49, 2 O.C. 51. J 

(1082)— S. 47. O. 21, rr. 100, 101, 103, 

97, y9 ( = Oiv. Pro. Code, 1882, ss. 244, 332 
335) — " Judgment- dc' tor." — If against one, 
dofondant there is no liability uuder the 
decree, any question arising out of the exeou- 
tion against tho other defendants is not, as 
between the first named defendant and the 
decree-holder, a question relating to the execu- 
tion of the decree within tho meaning of s. 244 
Civ. Pro. Code, ss. 332 and 335 of the Code 
should be read with s. 244. VASUDEVA 

Upadyaya v. Visyaraja Thirthasami, 

19 M. 331. 

(1003) — S. -47. O. 22, r. 10 ( = ss. 244, 372 , 
fit>. Pro. Code, 1882) — Suit instiuted — Person 
claiming title afterwards, no ripresentative.— 

A person claimiug title from the judgmeat- 
dobtor, after tho suit is instituted aud not 
brought on tho record under old s. 372 is no 
representative undor old s. 244, but is identified 
with the judgmont debtor. BUAlNI RaM v. 
GOKAL MaL, 151 P.R. 1890. (16 C. 355, 
Diss.) 

(1084)— S. 47, O, 22, r. 10 s. 115 ( = Ciu. 
Pro. Code, 1862) ss. 244, 372 , 022) — Scope of 
and parties to — Revision — Question between two 
judgment-debtors. — Au application ooguisable 
uuuer s. 244 of the Civ. Pro. Code, must be an 
application botween the parties, that is to say* 
botwoen tho parties arrayed against each other 
i as decreo-holders of the one part, aud the judg- 
j ment-dobtors or their representatives ot the 
other. [R. 30 A. 379 = 5 A.L.J. 557 = A.\V.N. 
1908, 157, 31 A. 82, F.B. = 6 A.L.J. 71 = 5 M. 
L.T. 185,] An application by a judgment- 
debtor that another person to whom he has 
transferred the property in suit, pendente lite, 
may be brought on tho record aud withiu tho 
operation of the executiou-pcoceodings, is not 
one under s. 244 but under s. 372 of tho Civ. 
Tro Code ; and au order, allowing such appli- 
cation aud disallowing the objections of tho 
party brought on the record, being appealable 
uuder s. 588 (21), eauuot bo made the subject of 
revision under s. 622. RAYNOR v. MUSSOORI 
BANK. 7 A. 681 = A.W.N. 1885, 204. [R.% 10 

A. 97.] 

(1085)— S. 47, O. 26, rr. 13, 14. s. 104, 0.43 
r. 1 ( = ss. 244, 396 and 5SS, Civ, Pro. Code, 
1892) — Appeal from an order made on an appli- 
cation for appointment of a Commissioner.— 
An application, under s. 396 of tho Code for the 
appointment of a Commission, is not a mallet 
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•Civ. Pro. Code. (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII to 
1859J — continued. 

wfaioh oomes within the soope of s. 244. No 
appeal lies from the order made on the applica- 
tion, sinoe it is not an order, from which a 
right of appeal is gi?en by s. 588 of the 
Code. MALLAYYA v. SUBBARAYUDU, 17 M. 
L.J. 144. (28 M. 127, D.) 

(1086) — .S. 17, 0. 26, r. 16 ( = Cu\ Pro. 
Code, 1882, s$. 211, 397 j — Commissir. tier's fees 
— Nature of order to be passed— Right of Com- 
missioner to proceed in execution. — Where a 
Commissioner is appointed, the Court should 
provide for payment of the fees to the Commis- 
sioner into Court before the commission is 
proceeded with, or it is open to the Commis- 
sioner to sue to recover the money. An order 
for payment of fees to the Commissioner is not 
an order which can be executed at the instance 
of the Commissioner as if he were party to a 
decree. Where an appeal wa9 preferred from 
an order granting execution of au order directing 
the payment of fees due to a Commissioner, it 
was not open to the Commissioner, who pet the 
Court in motion, to say that his application 
was not made under s. 244 of the Code and 
that no appeal lay from the order granting exe- 
cution. VENKATANARASIMHULU v. Nara- 
S1MHAMURTI. 10 M.L.J. 241. 

(1087)— S. 47, 0. XXXII, r. 4 (1)— ESeot of 
s, 53, Guardians and WardB Act — Meaning of 
“ parties ” in s. 244, Civ. Pro. Cod6— See 

Guardian— appointment of Guardians, 

13C.W.N. 1132, P.C. = 10 O. L.J. 318 = 6 A. L.J. 
822= 11 Bom. L.R. 1225 = 6 M.L.T, 279 = 19 
M.L.J. 631. 

(10S8) — S. 17 , O. 33, r. 1L, 0. 32, rr, 1 , 1 
(2) ( = C\v. Pro. Code, 1882, ss. 211 , 112, 

110) — Lands of minors next friend attach- 
ed for Court fees due to Government — Order 
dismissing application by Collector for sale pro- 
clamation, whether appealable. — An application 
by the Collector for issue of a sale proclamation 
in respect of certain properties which had been 
attached, and for sale thereof and payment of 
the Ccurc-feos ordered to be paid to Govern- 
ment by the deoree in the suit brought by 
oertain minors by their next friend (the 
counter-petitioner’s father) having been dis- 
missed, hel i on appeal preferred by the Colleotor 
from the order of dismissal, that such order 
was not appealable, because the appellant, the 
Colleotor, was not a party to the suit in which 
was passed the decree directing the counter- 
petitioner’s father to pay the Court-fees, and 
also because, iu proceedings for the enforcement 
of an order under s. 412, Civ. Pro. Code, against 
a next friend, the next friend cannot be regard- I 
ed as a party to the suit. Held al90 that 
s. 440 did not apply to the cas9, as that seotion 
relates only to costs, and Court-fees, though as 
between the plaintiff and the defendant they 
are costs, are not costs as between the plaintiff 
and the Government, but revenue. COLLEC- 
TOR OF TR1CHINOPOLY V.8IVARAMAKRISHNA 

SASTRIGAL, 23 M. 73® 9 M.L.J. 265. 


CiY. Pro. Code (Acts Y of 1908, XIV of 1892, 
X of 1877, XXIII of 1861 and VIII of 
1959) — continued, 

(1089)— S. 17, O.ll, r, 5, s. Ill ( = ss. 211 
515 and 617, Civ. Pro. Code, 1882)— Execu- 
tion of decree— Appeal against order of exciu • 
tion— Decree upon private arbitration award — • 
Application for slay of execution^ 1 Sufficient 
cause." — Where in an appeal against an order 
granting execution of a deoree passed upon a 
private arbitration award, an application under 
s. 545 of the Civ. Pco. Code, was made for an 
order to stay tho execution until the decision of 
the pending appeal. Held that s. 545 must be 
read along with s. 647 of the Code and that the 
order of the lower Court granting execution of 
the decree was such an order as falls within the 
purview of s. 244 of the Code and as suoh was 
a decree, and that, in an appeal from suoh 
order, the provisions of s. 545 would be appli- 
cable and that therefore the application oan be 
validly entertained. Held, also, that in regard 
to immoveable property, the ohauoeof the per- 
son in possession allowing the property to fall 
into arrears of Government revenue and bring 
about a sale for such arrears, is not suoh an 
injury as is contemplated by s. 545 of the Code 
as to justify an order for stay of exeoution of 
decree. HARIRAJ SINGH v. KlRAT SINGH, 

A.W.N. 1883, 245. 

(1090)— S. 47, O. XLV, r. 13 — See APPEAL 
-Orders.. 11 M.L.J. 238. 

17, O, 17, rr, 7, 9 ( = «. 211, 
6-9, Ciu. Pro. Code, 1882) — Execution-proceed- 
ings — Review— Appeal .— An order, passed 
on review of a previoustorder in an exeoution 
proceeding, is open to appeal as it is an order 
under s. 244, Civ. Pro. Code, 1882. relating to 
the execution of a deoree. ADHAR MANDAL v. 

Iveshab Chandra Mana, 3 Ind. Ca 8 . 483. 

I 48 J>* 8 82), s. 230 (3), (4) = 1877,e. 230 
(3), (4j = 1859, s. 207.] 

See Execution of decree, 

(1092) — S. -i5— Decree for sale upon mortgage 
passed before 1903 — No curtailment ot right to 
execute Application of section — Retrospective 
effect Statutes. — The right to enforce the exe- 
cution of a decree is a substantive right. That 
right oaocot be lost without an express provi- 
sion cf law to that effect. A decree for sale of 
mortgaged property was passed while Act XIV 
of 1832 was in force. Twelve years expired, 
but the decree was oot satisfied. In the mean- 
time, Aot V of 1908 was passed, s. 48 of whioh 
was made applicable to all docrees. Held that 
the deoree passed before the passing of that 
Aot could bo executed more than twelve years 
after the date it was passed. No statute shall 
be construed as to have a retrospective ope- 
ration, unless suoh a construction appears very 
olearly in the terms of the Aot. or arises by 
necessary and distinot implication. Statutes 
are to be oonstrued as operating only on oases or 
facts which oome into existence after they are 
passed. Kounsilla v. Ishri SINGH, 7 A.L.J. 

420 = 6 lnd. Cas. 188 = 32 A. 499, [R., 37 G. 

796 = 6 Ind. Ca B . 537 = 15 O.W.N. 33‘7 = 12C.L. 

J. 323, 7 A.L.J. 1070.] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued 

(1093)— S. IS ( = old s. 230)— Scope of.— This 
seotion does not apply to applications or peti- 
tions asking the Court to give effect to previous 
petitions still pending. Id this esse, it was 
also ruled that, since execution-proceedings 
had been pending from 1884, the fact that steps- 
in-aid of execution had not been taken every 
three yearp did not bar execution. PU DHE 
KHAN v. BIR BAL. 40 P.R. 1898. [R., 76 

P.R. 1904 = 132 P.L R. 1904.1 

(1094 ) — S 18 ( = old s. 230) — S. ft, Limitation 
Act, 1877 — Whether it dashes v illi art. 179, 
Limitation Act. 1877. — S. 23Cdops not contain 
the law of limitation regarding the execution of 
decrees (for which, see art. 179 of Limitation 
Aot, 1877), but fixes a time, alter the lapse of i 
whioh an application for execution though not j 
barred by the law of limitation, shall not bo 
granted. The Civ. Pro. Code does not res- 
tore a right of which the law of limitation pre- 
vents the exercise. S. 9, Limitation Act, 1877, 
applies only to suits, not applications. BEHARI 

Lal v. BANESS, 109 P.R. 1899. [F-,9 P.R. 
1891; R., 76 P.R. 1904 = 132 P.L.R. 1904; 
AppU L.B.R. 1893—1900, 588. J 

(1095) — S. 18( = old s. 230)—" Granted ,” 

“ at a certain date," Meaning s of —Assignment 
of decrees in part. — Ad application for a rateable 
distribution of money, in the hands of the Nazir, 
among the deoree-holders may bo said to bo 
“granted” within tho meaning of 9. 230. A 
decree, directing tho money due under it to be 
paid annually in two instalments at a specified 
rate “ each harvest” cannot be said to bo "pay- 
able at a oertan date” within the meaning of 
e. 230 (6). An exeouting Court commits a gravo 
irregularity in allowing several assignees of 
parts of a single and indivisible decree to exe- 
cute that deoreo ap to their shares independently 
of eaoh other. 8HER ALI v. DEOKI NANDAN, 

19 P.R. 1889. [R., 76 P.R. 1904 = 132 P.L.R. 

1904.] 

(1096)— S. 48 I = old n. 230>— "Granted," 

“ lam in force," Meanings of. — An application 
by the deoree-holdor for tho arrest of a judg- 
ment-debtor, though he was afto r wards released 
will be hold to bo "granted " within the mean- 
ing of this section. Tho “law in force” means 
not only the Limitation Aot. but includes also | 
the Civ. Pro. Code. MlSRI v. TlJLSI RAM. ! 
84 P.R. 1887. [R. t 76 P.R. 1904 = 132 P.L.R. 1 
1904] 

(1097 ) — S 48 ( = old s 230)-" Certain date." 
— Where a deoreo for Rs. 8,000 directs that 
Rs. 400 should be paid annually for interest 
and that, in case of default, Ihe entire sum of 
Rs. 8,000 bo recovered with interest, tho decree 
could not be hold to havodireoted payment **at 
a certain date ” within the moaning of s. 230. 
NIHAL CHAND V. SAFDAR IlUSSAIN, 99 P.R. 

1890. 

(1099) — S. 48 (=> old s. 230)— Delivery of Pro- 
perty — 41 Certain date." — 8. 230 is not oon- 
fined to a delivery of tho property to deoree- 


Civ. Pro. Code (ActieY o! 1908. XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

holder as his own, but extends to the delivery 
of properly as mortgaged property. Where a 
date could be ascertained by reference to a con- 
tingent event, e.g., there lease from attachment, 
a certain date may be said to have been fixed 
within the meaning of this section. MUHAMMAD 

a krar Khan v. Dwaraka Das, 159 P.R. 
1889. 

(1099) — 8 . 48 ( = s 230,cl 3. Civ. Pro . Code , 
1877) Execution of decree . — The concluding 
clause of p . 230 of the Civ. Pro Code, 1877, refers 
to the question of limitation, and not that of 
due diligence. Therefore, an application for 
execution under s. 230 could not be disallowed, 
on the ground that a previous application, 
under the same seotion, made in the previous 
year, had not been prooecuted with due dili- 
gence. Sohan Lall v. Karim Baksh, 2 A. 
281. 

(1100)— S. 18 '-Civ Pro. Code, 1882, s. 230 , 
l.ara 3) — Applicaticn to cxc uie a decree, mean- 
ing of— Limitation —The term “ application to 
| execute a decree” in the paragraph means any • 

' application for that purpose. And it should 
not be restricted to the last application im- 
' mediately preceding an application made after 
, 12 years from tho date of the decree sought to 
' bo enforced, on which tho sum decreed became 
| payable. TILERHaRRAI v. FARBATI. 15 A. 
198= A W N. 1893. 98. (8 A. SOM). ; 8 A. 536 
R.) [App r., 18 A. 482= 16 A.W.N.142; 14 C.W. 

N. 114 ; R., 28 0 122 = 5 C W.N. 80; D., 24 A. 
282 = 22 A. W.N. 63. ] 

(HOD — S. 48 — Execution proceedings — 
Limitation. — Upon a correot interpretation of 
ol. 2 of s. 49 of tho Code, tho effect of tho pro- 
viso embodied in that clause is that the bar 
to execution created by the first clause of the 
same section is removed for a period of twelvs 
years from any date on which it is held that 
tho judgment -debtor has by fraud prevented the 
i execution of the decree. MOSHIN ALI v. MA* 
i SOOM ALT, 8 A L.J. 1020, (7 C. 556, Not F .) 

(1102) — S. 4S ( = o/«/ s 230)— Law of Limita- 
tion, how afiected by. — This section prescribes 
a period after the lapse of whioh an application 
for tho execution of a decree though nr./ barred 
by limitation, shall not be granted. GHOLAM 

Jilani v. Gang a Ram, 9 P R. 1891. (27 P.R. 
1888, 109 P.R. 1889, F.) [R. t 76 P R. 1904 = 
132 P.L.R. 1904 ] 

(1103)- N. IS— Decree— Ext cut ion— Api'lica- 
tion to execute decree — Attachment of property 
— Transmission of decree by Baroda Court 
to Rri'ish Court — Application to t.vecutc decree 
1 7 / aUaching other proper ty in British India— 
Limitation . — Tho plaintiff obtained a decree in 
tho Amerli Court (H H. the Gaekwar’s terri- 
tory! against the defendants for Rs. 6,727 on 
tho 17th July, 1893. An application to execute 
that deoree was made in 1894. A second 
application for the purpose was made on the 
10th July, 1905, wherein the prayer was for 
attachment of whatever moveablo property ot 
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Civ Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

the defendants that might be found at what- 
ever place within the jurisdiction of the Amerli 
Court. The Court mide the order of attach- 
ment. Subsequently, on the plaintiffs applica- 
tion. the decree was transmitted for execution to 
the High Court of Bombay on the 25th July, 
1909. The plaintiff applied to the High Court, 
on the 15th October, 1909, to execute thedeoree 
by attaching the moveable property cl defend- 
ant No. 2 in Bombay. The defendant No. 2 
objected that the application was barred by the 
provisions of ?. 48 of the Civ. Pro. Code. 1903. 
Held that the plaintiff’s application to the 
High Court was a substantive application with 
regard to the property in Bombay which was 
not the subject of any previous application ; 
and that, having been made more than twelve 
years after the date of the decree, it. was barred 
by the provisions of s. 48 of the Civ. Pro. Code, 
1909. Jeryandas Dhan.ji and Ranchod- 
DAS CHATURBHAI, 12 Bom. L R. 814 = 8 Ind. 
Cas. 168. 

<1104) — S. 4b ( = old s. 230 — Limitation 
Act, s. 7 — Minor decn c-hohler — -Execution alter 
twelve years.— 8. 7, Limitation Act dots not 
exempt a miuor-decree-bolder from the opera- 
tion of s. 230 whioh is enacted absolutely for 
the bemfi; of the judgment-debtor that ho 
might uot be harassed for ever ana for ever by 
execution proceedings. JHAND \ v. MOHAN 
LAL. 128 P. R. 1894 (16 B 536, Not Fa [fl., 
76 P.R. 1904 = 132 P.LR. 1901. j 

(U05 ) — S 48 ( = old s. 230; — Aj plication 
'without succession certificate — Ley ihty of . — An 
application lor execution J3 noue the less an 
application in “accordance with law though the 
applicant had no certificate uuder s. 4, aol Vil 
of 1889 at the time of presenting tha applica- 
tion. S. 4, Act Vil of i6S9 simply saying that 
a Court shall not proceed till the production of 
such certificate and not preventing its receipt. 
The absence of a certificate is no bar to the 
reception of an application, but will only 
bar the Court from proceeding with it till the 
production of such certificate. KUNDAN LaL 
v. MUSSAMMAT MaKHNI, 27 P. R. 1894. 

(1106 )— S - IS [=old s. V.'jit i— Payment ly 
instalments.— Decrees for annual or monthly 
payments arc covered bv s. 230. Civ Pro. Code, 
1882. NAWABZADA MUHAM.M > D KAMAR-UD 

din Khan v. piari Lal. 13 P.R. 1892, F B. 
[R , 22 P R. 1905 = 57 P.L.R 1905, 12 P.R. 
1902 = 15 P L R, 1902, 2 P. R. 1899. Rev ] 

(H 07 ) — S.48 = old s . 230 • -Execu t ion of dec tec— 
Arran qt mznt bi tween parlies— Repudiat ion. — A 
judgment-debtor cannot be allowed to turnback 
and repudiate his own arrangement regarding 
the satisfaction of the decree, though it may 
propose proceedings contrary to the ordinary 
cursus curiae. NAWAB ZADA MUHAMMAD 

Akbar Khan v. Dya Nath, 200 P.R. 1889. 
15 B L.R 383, 21 W.R. 310, L.R. 5 P.C., 
16, R.) [R.89 P.R. 1894.] 


Civ. Pro. Code (Acts Y of 1908, XIV < f 1682, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

( 1 107- a) — S. 4b — Execution of decree — 

1 Ft aud construed in a btoed sense — Evasion 
of warrant amount i to fraud -Whether fraud 
of ore judgvunt del tor keeps the decree alive 
dfttr iwtlve yeats only agaimt himself or 
ogainst all. — The expression ‘ fraiia” in s. 48 
of the Code of 1908 should be o< nstrued in a 
broad sense, and a deliberate evasion of t.he 
process of the Court with intention to defeat 
the execution of the decree would amount to 
fraud.” If the Judgment- debtor, by fraud or 
force, at sometime prevented the execution, it 
is not necessary for the decree-holder to show 
that the judgment, debi or, guilty of fraud, had 
means to pay the decree amount or that the 
decree-holder exercised coniinuous diligence 
and would have realised the fruits of his decree 
but lor such fraud or force. (6 M. 865, D. ; 8 
M L J. *208, Coi s . 22 M. 320, Apor. ; b A.l!j. 
1020, i?.) Quart : — Whether the Court has a 
discretion io allow or refuse execution after 
twelve years, even where fraud has been 
proved. til C.W.N. 441, Doubted). Per 
bundara Aiyar, J. ’. — Where there are more 
judgment- oebtors than oue, the fraud of any 
particular judgment debtor would give the 
decree-holder further time for execution ODly 
as against him under s 48 (2) Per Phillips, 
J - . — B. 48 is not luiendt d to enlarge the time 
for execution only against the judgment-debtor 
who is guilty of fraud, tut allows execution 
against all the juCgment-aebtors. even though 
only oue of them lias been guilty of fraud or 
force. ABDUL KHADJR v. AJ1YUR AHAMMAD 
Shaiwa Ravuthar, 1911, 2 M.W N. 434. 


(1107-b) 5. 4S — Execution of decree , due 
| deligtnce exercised by aecrce holder in— Judy- 
mat-debtor, fraud and stratagem of —Limita- 
tio-i extension of —Held that , if the decree- 
holder exercises due diligence in proceeding 
wfth the execution of decree, ho cannot be 
deprived of the benefit of s. 48 of the Civ. Pro. 
I Code. Held further, that ic is not necessary to 
i 6 fi° w that the fraud or stratagem of the judg- 
ment-debtor extended continuously for the 
I whole of the period of 12 years following the 
da;e of the decree. It is sufficient to show 
that the judgment-debtor, on various occasions 
within the aforesaid period, dishonestly prevent- 
ed the execution of the decree against him by 
i i r > v °l°us device-. Such devices clearly consti- 
tute fraud within the meaning of s. 48 of the 
1 Civ. Pro. Code. JoGINDRa Nath PATHAK 

v. ivliRSA Mohammad Husain, 14 O c. 238. 
(II C.W.N. 440, F ) 

(1107 c) S. 4b — Limitation — Fraud — Exe- 
cution of dccr-e.— Where a judgment-debtor 
evaded arrest, and, when subsequently arrested, 
spent two years in pretending to prosecute 
insolvency proceedings without intending to 
press them, aDd thus caused 12 years to elapse 
lrom the date or the decree, held, that he was 
guilty of fraud, and the application for exe- 
cution was not barred by s. 48 of the Code. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXL1I of 1861 aud VIII of 

1859)— continued. 

Held also, that, where unsuccessful applica- 
tions had been made for the arrest of the 
judgment-debtor, and the last application was 
made for the attachment, cf his property, it was 
not a continuation of the previous applications. 

Mewa Lal v. Ahmad ali, 9 A.L J. 17. (6 A. 
L.J. 401, R.) 

(1107-d) — S. 48 — Sc3 Execution of 

DECREE — APPLICATION FOR EXECUTION 

and Powers of court, 2 A. 275. 

(1109)— 8. 48 — See Nos. 109, 150, 560, 573, 
supra, AND NOS. 15)0,3357, 3358, 3359, 3360, 
3361, 3362, 3363, 3364, 3365, 3366. 3367, 3368, 
3369, 3370, 3371, 3372, 3373, 3374, 3375, 3376, 
3377, 3378, 3379, 3380, 3381, 3382. 3383, 3384, 
3385, 3386, 3387, 3388, 3389. 3390, 3391, 3392, 
3393, 3394, 3395, 3396, 3397. 3398, 3399, 3400, 
3401, 3402, 3403, 3104, 3405, 3406, 3407, 3408, 
3409, 3410, 3411. 3412. 3413, 3415, 3416, 3417. 
3418, 5419, 3420, 3421. 3422, 3423, 3424, 3425, 
3426, 3427, 3428, 3429, 3430, 3431, 3432, 3433, 
3434, 3435, 3436, 3437, 3488, 3489, 3490, 3491, 
3492, 3493, 3494, 3495, 5957, infra. 

(1108-a) — Ss. 18, 118— The time runs from ap- 
pellate decree — IS. 115 — Whether dismissal on 
the ground of limitation constitutes aground for 
interference in revision. - Whore an execution 
petition was filed by the decree-holder more 
than 12 years from the date of the original 
deoree, but within 12 years of tho date of tho 
appellate deoree confirming the same, and tho 
District Munsif dismissed tho petition as 
barred by limitation under s. 48 of Act V of 
1908, held : — 1. That the petition was within 
time, as limitation runs from tho date of the 
appellate deoree. 2, That tho District Muu- 
siff having hold that his jurisdiction was 
ousted by limitation, ho failed to exercise a 
jurisdiction vested in him by law within tho 
meaning of s. i 1 5 , Civ. Pro. Code. NARASAYA 

Hedge v. Vitla Prabuu, 2 M.W.N. I9ii, 
239. 

(1109)— S. IS, O. 21, rr. 10, 2 1 ( = 3.230 
Civ. Pro. Cede, 1882) — Limitation provided bp. 
— It must not be understood from the above 
that tho limitation of 12 years provided by 
8. 230 of tho Civ. Pro. Code, can be extended by 
any disability of tho person entitled to oxeou 
tion which arises subsequently to the date of 
tho decree, LOLIT MOHUN MlSSER v. JANOKY 
NATIlROY, 20C 714. [F., 23 0. 374, 22 A. 

199 ; R., 3 O.W.N. 24,1 N.L.K. 180 ; DCs., 
25 M. 431, F.B. = 12 M.L.J. 166 ; 1)., 29 15. 68 
= 6 Bom. L R. 639.] 

(1110)— S. 13, O, 21, rr. 10, 21 ( = Cit\ Pro. 
Code , Act> X of 1877, .s. 230\—" Granted," 
meaning of —Execution ajtpliciiticn in time 
after pi ior informal application. — Thu expres- 
sion “granted” in s. 230 is equivalent to tho 
expression “admitted ” as used in a. 245 of tho 
Oi v. Pro. Code. [R., 16 C. 744.] Ou an 
application for execution under s. 230 not 
being “granted,” a subsequent regular and 
formal application under the seotion may be 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859 )— continued. 

allowed if made within time. DEW ALI v. 
8AROSHIBALA Dabee, 8 C. 297 = 10 C.L.R, 
111. [R„ 16 C. 744.] 

(1111)— S. IS, O. 2l, rr. 10, 21 ( = s. 230, 
Civ. Pro. Code, 1882) — Execution of decree— 
Application for'jex ecution,not disposed of — Appli- 
cation after twelve years from decree — Revivor 
of aiplicatun.— An application for execution 
of a deoree passed in July 1871 was last put in 
May, 1833, but it was struok ofi the file without 
any order either granting or refusing it. On 
17ih September, 1833, another application was 
put in by the deoree holder wherein time was 
granted by tho Court to tho judgment-debtor 
for payment. Upon his failure, the Court 
ordered attachment. The judgment-debtor 
appoaled ou tho ground that tho application of 
September 1833 was beyond the poriod cf 12 
years and hence barred : Held, that the 
application of May 1883 not having receiv- 
ed any judicial treatment was revived by 
the application of September 1883 which, 
owing to time beiug granted to the judgment- 
debtor for paymeut, remained still pending in 
January 1885 when attachment was ordered, 
and that therefore execution was not barred. 

Muhammad Ismail v. sukh Ram, A.W.N. 
1888, 393. 

(1112) — S. IS. 0. 21, rr. 10 and 21 ( = Civ. 
Fro. Code, 1882, s, 230) — Execution of decree 
evaded for 12 years— Conduct of judgment- 
debtor amounting to fraud. — To givo full efleot 
; to tho penultimate paragraph cf s. 230, Civ. 
Pro. Code, tho word “ fraud ” must be inter- 
preted iu a wider sense than that in which it 
is ordinarily used. Consequently, where, by 
mauy devices for keeping out of tho way when 
warrants wero issued or for preventing the exe- 
cution of processes of attachment, the 
judgmont-dobtor has dishonestly evaded pay- 
ment, for more thau twelve years, of tho money 
due under tho decree, such conduct on the part 
of the judgment-dobtor eluding the creditor 
until tho expiry of the 12 years' period, should 
bo held to be “ fraud ” within the meauiug of 
s. 230. BHAGU JKTHA V. MALAR BAWASA- 
1 1 E B , 9 B. 318. 22 M. 320 = S M.L J. 

79. J 

(1113)— S. 48, O XXI, rr. 10, 21— Appeal 
by somo of tho defendants against portiou of 
decree — Appeal dismissed — Limitation foe exe- 
cuting remaining portion ol deoree — See 

Limitation act. pjOS, art. 182, 32 P.R. 
1907 = 3 P.L.R. 1908 

(1114)— S. 48, O. XXI, rr. 10. 21. 11 (2). 13. 
17 — See Execution of decree— appli- 
cation FOR EXECUTION AND POWERS OP 
Court, 17 C 63 i, E.B. 

(1115)— S. IS, O. 21 , r. 11— Execution 
application, efjtct of striking off — A 1 1 achmcnt , 
subsisting , removal of— Fresh application or 
ono ancillary to the previous application — 
Twelve years' rule in exectnion proceedings to 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

be strictly observed. — An order direoting an 
application for execution to be struck off the 
file does not in itself necessarily involve the 
removal of the subsisting attachment, but the 
passing of such orders as have the effect of 
striking off the application for execution, and 
at the same time, allowing the attachment to 
remain in force, ought to he discouraged. The 
question whether an application for execution 
is only ancillary to the previous application or 
is a fresh application is to be decided according 
to the ciroumstances of every case. The twelve 
years’ rule laid down in 43, Civ. Pro. Code, 
is a salutary one and its evasion should not be 
permitted. Execution proceedings should not 
bo allowed to be dragged on beyond twelve 
years merely because it suits the convenience 
of the decree holders. If a decree-holder 
desires to come to terms with bn judgment- 
debtor in such a manuer as to allow a longer 
period than twelve years for the satisfaction of 
the deoreo, he may enter into a fresh contract 

Mahadeo Prasad v. Hyder Mehdi, 8 Ind. 
Gag. 727. (18 A. 482, 18 A. 49, 8 O.C. 152, 

R-) 

(1115-a) — S. 49, 0. 21, r. IS— Equities of 
judgment- debtor against decree-holder — Practice 
— Procedure. — M obtained a decree against K in 
November 1909, and sold it to C. C notified 
this transfer to K in February 1910. Subse- 
quently, on the 15th March 1910, K obtained 
a decree against C which he sold to X. On 
29th March, 1910, C got M’s decree against K 
transferred to his name, and as this decree was 
for a larger amouut, obtained the Court’s 
order on 10th May to set off K's decree against 
M’s decree under O. XXI. r. 18 of the Civ. 
Pro. Code. X then applied for the revision 
of this order, on the ground that be was a bona 
fide purchaser. B eld, that, after 29th March, 
C had a decree against K aDo K had a decree 
against C. These decrees could undoubtedly 
have boen set off. and though X at the time of 
his purchase from K might not have known of 
C’s decree against K, s. 49 applied and, there- 
fore, the order was rightly made. GlRDHARDAL 

Ranchodd.'S v. Mull a Mahomed, lad. 

Gas. 205 


S. 49 ( = 1882, s. 233 = 1877, s. 233.) 


See Execution of Decree. 


(1116) — S. 49 — Mortgagee holding a simple 
money-deoree against mortgagor— -Decree not 
in respect of the mortgage -Assignment of 
decree— Execution by assignee— Sale of equity 
of redemption— Equities in favour of mortga- 
gor— 8. 99 of the Transfer of Property Act— 

See Transfer of property act, s. 99. 
A.W.N. 1905, 42 = 2 A.L.J. 121 =27 A. 4o0. 


(1116-a) — 8. 49— See NO. 904, supra and 
NO. 3562, infra. 

( 1117 )— S. 49, O. 21, r. 18 ( = Civ. Pro. 
Code , 1882, ss. 233 , 246)- Cross-decrees be - 

Uveen same parties in different suits— Transfer 


C. II— 78 


Civ, Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 

of decree for smaller amount — Notice of assign* 
ment — Validity of transfer as against cross- 
decree- holder— Ricjht of transferee to execute — 
Equities.— On the same day and by the same 
Court cross-decrees ware passed between the 
same parties in different suits. A few days 
i prior to the passing of the deorees, the decree- 
holder for the smaller amount assigned his 
1 decreee to another. Notice of the trausler was 
• not given to the cross decree-holder till long 
I after the date or the decrees. The transferee 
thea applied for recognition of tho transfer and 
! execution of the decree transferred to him. 
Held that the transfer operated against the 
oross dec "ec holder only subsequent to the 
date ot notice to him. That being so, on the 
date of the cross-deorees, the decree for smaller 
1 amount became incapable of execution under 
| the equitable principle enunciated in s. 246 of 
the Code. At the date of the completion of the 
transfer by notice as against the oro3s-decree- 
holder, tae decree transferred was subjeot to 
such equity, aud therefore under s. 233, the 
right cf the petitioner, as assignee of the decree 
brought to be executed, was subjeot to such 
i equity. 8. 246 is not inapplicable to a oase 
waere the cross-decrees are passed by the very 
■ Court whose duty it is to execute them and 
neither has beeu transferred for execution to 
i another Court. SlNNU PANDARAM v. SAN- 
: THOJI row, 26 M 428 = 12 M L.J, 398 (13 I. 

! A. 3 06, Expl.) [D., 32 M. 336 = 5 M.L.T, 144.] 

i (1118)— S. 49 O. 21, r. 18 ( = Civ. Pro. 
Code, 1882, ss. 233, 210) — Assignment of decree 
— Satisfaction of decree by set-eff of another 
' decree oefore assignee was brought on record — 
Validity ot' satisfaction ns against assignee . — The 
appellant was the assignee of a deoree for money, 
bubsequent to the assignment, an appeal was 
profeired against the deoree. Th6 appellant, 
however, suffered the original decree-holder’s 
name to remain on the cecord and proceedings 
to be taken accordingly. Iu the appeal the 
decreo of the first Court was confirmed. Be- 
! fore the assiguee was brought on record, the 
respondent wbo held a decree for a much larger 
sum against the original decree-holder, applied 
that tho amouut due to him under his decree 
might be set off against tho amount due by 
him under the other deoree. An order was 
made to that effect. On the disposal of the 
appeal, the appellant applied ior execution of 
his decree. It was contended on his behalf 
that he wa3 not an assiguee of the decree with- 
l in the meaning of ss. 233 and 246 of the Code, 
inasmuch as the assignment took place before 
j the appeal was instituted and the sections 
; applied only to the case of an assignment of an 
existing deoree. It was said that the appeal 
decree, which was sought to be exeouted, did 
not exist on the date of the assignment. Held 
that, as the appellant was clearly a transferee 
of the deoree in existence when the transfer 
took place, he did not cease to be transferee by 
reason of the faot that an appeal was present- 
ed. As he suffered the original decree-holder’s 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 


Civ, Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 


name to remain on the record and proceedings 
to be taken accordingly, he was bound by the 
order passed in consequence. Bel i also that the 
appellant was an assignee of the decree within 
the meaning of s 246 of the Code. RaMAKRI- 
SHNA AIYAR V. NARAYANa AIYAR, 7 M L.J. 
227. | 

(1119)— 5. 49, O. 21, rr. 20, 18 ( = Civ . Pro. 
Code. 1882 ss. 233, 213, 248) — Set off against 
assigned decree paitulli / txc:ut<d — Where a I 
person obtained a decreo against two others and i 
assigned it to another after pirtial satisfaction 
of the sime and where thoso two judgment- 
debtors had. prior to the alignment, sued the j 
above decree-holder and his assignee ar d ulti- j 
mately obtained a decree against both of them, I 
held that th«s latter decree could bo set ofi 
against the unexecuted pertin cf the former I 
decree whiob bad been assigned. KRISTO 

Ramani Dassee v. Kedar Nath chak 

RAVARTI, 16 C. 619. 


S. 50 ( = 1882. s. 234= 1877, s. 214 = 1859, , 

s. 210.) ' 

See Execution of Decree. 

(1120) — S. 00 ( = riu. Pro. Code, 1682, s. 234, 
— “ Legal represent i live.” — The words “legal 
representatives " in h. 234, Civ. Pro. Code, 
cannot be taken to include any porson who does 
not in law represent the estate of the deceased. ; 
The wording cf ib-it section points to the j 
intention that a stranger in possession of j 
property, who was not a party to the docror, | 
ought not to be proceeded against in execution I 
or otherwise than by a regular suit. CHATHA- i 
KELAN V. GOVINDA KARUM1AR. 17 M. 186 = 4 
M.L.J. 69. [n., 21 B. 424, 21 B. 539, 30 C. ; 

1044,8 C.W.N. 843, 19 M L.J 671.] 1 


(1121) — S. 30 ( = .s. 234 , Civ. Pro. Code, 1882 
= s. 210, Civ IOo. Code, 1859 ) — Decree against 
dead person— Execution against Ugal represent 
atives . — A decree passed against a person who 
was dead at. the time the suit was instituted 
cannot be executed against his legal represent 
atives. Girengronath TAGORE v. HURO- 
NATH ROY, 10 W.R, 435. 


I 

I 

i 

i 

I 


(1122) — S. 30 ( = s. 234. ('iv. Pro. Code , 1882) 
Hindu Daw - Dicrce against f-ithci — Execution J 
proceedings — Sons brought on record as legal I 
representatives— Proyerii/ sold in ixecut ; on— 
Execution prccee dings timing on sons. — Where 
in the oour.se of proceedings iu execution of a i 
simple money decree obtained against, a Hindu 
fatbor, who died after the passing of the decree, ' 
the sons were brought ou record as his legal 1 
representatives under s. 2 34, Civ. Pro. Code, I 
1882, and the suit property was sold ; held, i 
that the execution proceedings were binding on 

the sons. Bhagavatulu Suryanarayana 

v. \ blaswarpu Venkata bubbarayadu 

B M.L.T. 481=9 Ind. Cas. 648. (7 M. 255 F * 
32 M. 429,£.rpf.) 

(1123)— S. 50 ( = s. 234, Civ . Pro. Code, 1882) 
Hindu Law— Joint family — Decree obtained 


against uncle executed against nephews — 
Srrcceision by survivorship — Nephews not the 
legal representatives — Applicati n bad— Limit- 
ation Act \XV of J877 , art 179 ) — Application 
against persons net the legal representatives . — 

In an application for execution of a Isimple 
money deoree against the nephews of a deceas- 
ed judgment-debtor, it was held that the deoree 
could not be executed, inasmuch as the pro- 
perty sought to bo attached was the joint 
family property lo which the nephews succeed- 
ed by right of survivorship. A socond applica- 
tion was then made against the nephews and 
the widow of the deceased, for attachment and 
sale of property alleged to be the self-acquired 
property of the judgment .-debt or. Bela that 
the nephews were not the legal representatives 
of the deceased for the purposes of execution of 
the decreo, and that the execution proceedings 
taken against, them were consequently bad. 
(27 M. 106, R.) livid further that the nephews 
not btiDg the legal representatives of the judg- 
ment-debtor, the execution proceedings taken 
against them were bad and could not keep the 
deoree alive as against the widow who was ihe 
legal representative of the deceased judgment- 

debtor. Janendra Nath Rasu v. Rani 
NehaLO BlBJ, 7 A. L.J. 512 = 32 A. 404 = 6 Ind. 
Cas. 38. (3 A. 617, A W. N. 1892, 241, 12 B. 

427, D.) 

(11211 — S. 30 ( = s. 234, Civ. Pro. Code , 1882) 
— Execution of dc:ree containing injunction 
against original judgment-debtor's sen — A 
decree oontaiuiug an injunction oau be enforced 
against the son of t he original judgmeut-debtor, 
after his death, under s 234 of the Civ. Pro. 
Code. Sakarlal v. 1 ‘arvaTIBaI, 4 Bora. 
L.R. 14 = 26 B. 283. [R., 33 C. 306=10 C.W. 

N. 297 = 3 C.L J. 112. j 

(1125) — S. 30 ( — s. 234. Civ. Pro. Code , 
1882) — E.ret ution cf dtcree against legal vepre- 
sentativts of legal representative. — A judgment- 
debtor against whom there was a mouey deoree 
died boiore execution, and his legal represent- 
ative into whose hands cert -in of the assets of 
the deceased judgment-debtor had oome, was 
brought on tho record. The legal represent- 
ative also died before the money was recovered 
from him. Held , that tho decreo could be 
executed under s. 234, Civ. Pro. Code, against 
the legal representative of the legal represent- 
ative to the extent of any assets of tho original 
judgment debtor which may have fallen into 
his hands. J.VFRI PEG \M v. SAIRA BIB!, 

22 A 367 = A.W.N 1900, 113. 

(11261— S. 50 i=C t\ Pro. Code , 1882. S .234) 
— Minor representative brought on record.— 
Where property was sold as the property 
of the mother and liable for her debts as such, 
and her minor legal representatives had been 
brought ou the record, the mere absenoe ol a 
formal order appointing a guardian ad lititn 
for them was held not to vitiate the proceedings 
bo as to render the sale invalid. KUNHAMMUB 
v. KUTTY, 12 M. 90 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 

X of 1877, XXlIt of 1861 and VIII cf 
1859) — continued. 

(1127) — S. 50— Execution of decree— Attach- 
meat of ancestral property of a jat deceased 
judgment-debtor. — Geld, that, although a Jat 
following the ordinary agricultural custom* of 
tho Punjab has power to alienate, during his 
life time, his ancestral land and house property 
for necessity, where he dies without exeroising 
his power and the property passes into the 
hands of his heirs, it erases to be a part of the 
assets of bis estate for tbe due disposal of 
which the heirs are bound to account under 
s. 234 of the old Aot XIV of 1882 = s. 50 of the 
new Act V of 1908, Civ. Pro. Code. BANS 
Ra t v. SOCHET SINGH, 79 P.W.R. 1911. 

(1128) — S. 50— Execution cf decree— Attach, 
ment of the a cestral property of a deceased Jat 
in tin hands of his heirs— Assets — Held, that 
ancestral landed aDd house property when it 
has actually come into the bands of the heir, ; 
and tbe original debtor has not charged it in 
his life-time, is not assets of t.he deceased \ 
debtor’s estate which the heir is bound duly to i 
apply aud to accouut for under s. 2H4 of tbe ; 
old ( = s. 50 of tbe new! Code. KARTAR SINGH 1 
v. MUNSHI Ram, 80 P.W.R. 1911. (79 P.W. 

R. 1911, F.) 

(1129) — S. 50 ( = s. 334, Civ. Pro. Code , 
1882; — Execution of decree— Representative of 
judgment- debt jr.— On tbe death of one D, a 
female, L and others took possession of her 
property and effeots. alleging themselves to bo 
her heirs. N sued L and others for possession 
of the properties of D in their possession, on 
the basis of his title as the rightful heir of D 
and succeeded in obtaining a decree, But, 


Civ. Pro. Code (Acts Y of 1908, XIV of 1682. 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

a suit for reoovery of a debt from the latter’s 
estate. (4 C. 342, R.) A legal representative, 
when put on the record, becomes a party to 
the suit. The true legal representative is bouud 
by an order passed in execution proceedings 
obtained after notice against the heir af-law 
and the residuary legatee under the Will of tbe 
deceased judgment debtor. (14 M 451. Appr.) 
A residuary legatee in possession or the deceased 
debtor’s estate is not an executor ce sen text, 

1 so that his acts would not be binding on tbo 
i legal representative CHUNI LaL BOSE v. 
Osmond Beeby, 30 C. 1044. ( i 7 M. 1 86, R. i 

[R.. 8 C.W.N. 842, 2 C.L.J. 484, 19 M.L.J. 
i 671.] 

(1131)— S. 50' = s. 234. Civ. Pro. Coh\ 1882) 
— Executing ('curt's lower to make an order 
under — Validity of such erder — Waiver of 
objection — Tbe odIv Ccurt, which rau make an 
order under e. 234 of the Cede, bringing the 
legal representatives of a deceased decree-holder 
cn record, is tbe Ccurt which passed tbe decree, 
and not. the Court to which tbe decree is trans- 
ferred for execution. (28 M 466, F ) But the 
order of the latter Court in such a case, if it 
wis perfectly competent to deal with tbe juris- 
diction of tbe kind arsing in execution of 
decrees passed by itself, cat not be considered 
as void, so as to be incapable of being validated 
by consent of waiv«r. THAMBOO FlLLAI v. 
| SRIKAMULU NAIDU, 17 M.L.J. 300. (27 M. 

1 118, 28 M. 437. R ) 

| (1132)— S. 50— Death of judgment-debtor 

j pending execution — His legal representative 
can oe brought od record without fresh applica- 
1 tion — See BOM. ACT VI OF 1888, s. 29 (e), 11 


before be oould execute the deoree. N died and 
L and others succeeded N as his heirs to the 
property. Before tho death of N, he had 
borrowed a sum of money from the present 
plaintiffs # or the expenses of th6 litigation 
carried on by him f N • against L. Plaintiffs sued 
L and others, as the heirs of N, and obtained 
a deoree for tbe amount lent to N. In execu- 
tion, plaintiffs proceeded against the land of N 
in the hands of L and others. Tbe latter 
objected that they were not in possession of 
the property as the representatives of N and 

that it was not liable. Held, th it though N 

died before executing his decree forthe property 
as against L and others, L and others having 
been the heirs of N, there was a merger of their 
titles and they held the land as the represent- 
atives of N, and so it was liable for the debt 

of n. Bhagwan Singh v. lekhu, 48 P L. 

R. 1903. 

(1130) — S. 50 ( = s. 334, Civ. Pro. Cede, 

1882) Order in execution after notice against 

heir-at-law and residuary legatee, nalir e of— 
Residuary legatee not regarded as executor do 
f on tort when- Act V of 1861 (Probn/e and 

Administration).— It cannot be rightly 9aid 

that, beoause no probate of a Will or letters of 
administration had been granted to any person, 
nobody represented the deceased, at the time of 


Bom.L.R- 1358 = 34 B. 14^ = 4 Ind. Cae. 639. 

(1133) — 8. 50— See APPEAL — DECREE AND 
EXECUTION OF DECREE, W.R. 1864, Mis. 50. 

(H34)— s. 50— See Hindu Law— Debts, 
7 M. 339. 

( 1 135) — S. 50 — Impartible estate — Liability 
of eon for father’s debts — Execution against 
sons— See HINDU LAW — IMPARTIBLE 
Estates, 2 ind Cas. 18. 

(1136) -s. 50— See Hindu Law — INHERIT. 
ANCE, 31 C. 224. 

(1137) — S. 50— Undivided Hindu family — 
-Money-decree against father— Execution 
against anoestral estate in the hands of sons as 
representatives under— See HINDU LAW — 
JOINT FAMILY, 5 M. 232, F.B. 

(1 138i — 8. 50— See HINDU LAW— WIDOW,. 
6 C. 479 = 8 C.L.R. 1. 

(1)39)— S. 50— See JUDGMENT— FORM AND 
CONTENTS, 19 B. 807. 

(1140) — 8 50 — See MALABAR LAW- JOINT 
Family, 5 M. 223. 

(1141)— 8. 50 — See REPRESENTATIVE OF 
DECEASED PERSON, 21 B. 539. 

(1141-a) — 8 50 —See Nos. 905. 906, 907, 
supra , and NOS. 1174, 1300, 3001, 3563,3563-a, 
3813, 4313, infra. 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1851 and VIII of 

1859 )— continued. 

(1142)— Ss. 00, 47 ( = ss. 234 and 244, Civ. 
Pro. Code, 1882)“ Legal representative," mean 
m<f of— Decree against MilaJcshara father — 
Execution on his death against ancestral pro- 
perty in son's hand— Hindu Law — Mitakshnra 
— Father's debt — Son's pious duty to pay— Per 
Curiam [Harrington and Gcidt. JJ.\ dissenting.) 
— When, ou the death of a member of a joint 
Mitakshara family, against whom a decree for 
money has been passed, his son is brought on 
the record as his legal representative the ques- 
tion of the liability of the ancestral property, 
which the son acquires by survivorship, for the 
debt covered by the decree, may be determined 
in the execution proceedings, and a soparate 
suit is not neoessary. Meaning of the expression 
"legal representative” discussed. AMAR 

Chandra Kundu v. serak Chand Chow- 
DHRY, 11 C.W.N. 393 = 5 C L J. 491-2 M.L. 
T. 207 = 30 C, 642. F.B. [Rcl., 9 O.L.J. 5 = 
13 C.W.N. 138 ; F., 5 Ind. Cas. 146 ; R., 147 
P.R. 1907.] 

(1143) — Ss. 30 and 17 (— vs. 2, 7/ and 214, 
Cio. Pro. Code , 1H92) — Death of judgment-debtor 
after transfer of decree to another Court for 
execution — Application for execution against 
representative , to which Court to be made. — The 
point referred to the Pull Bench for decision, 
in this oase, was, whether, when, after tho 
transfer of a deoreo to another Court for execu- 
tion, the judgment-debtor dtes, tho application 
for execution, under s. 234 of tho Code, against 
the legal representative of the deceased judg- 
ment-debtor, ought to bo made to tho Court to 
which the dooree has been transferred or to tho 
Court which passed tho decree. Held (by tho 
Pull Bouch), that tho application ought to bo 
made to the Court which passed the docroe. 
Per Arnold White , C. J. — ‘An order under 
s. 234 is not made in tho exercise of powers in 
executing a decree,’ but as a preliminary stop 
towards thoao powers being exercised by tho 
Court to whioh tho decree has boon transferred. 
Tho first paragraph of s. 234 it neither useless 
nor superfluous. That section contemplates 
the making of an order in general terms — 'let 
the deoree be cxeouted against A B, tho personal 
representative of the deceased judgment-debtor.' 
The provisions of s. 234 can bo given offeot to 
without doing violonce to the language of tho 

other sections in the Chapter relating to execu- 
tion. Tho canon of construction is that statuto 
ought to be so construed that, if it can be pre- 
vented. no clauso, section, or word, shall be 
superfluous, void or insignificant.’ The reason 
for tho application under s. 234 of the Code to 
bo made to the Court that passed tho docroe. is 
the same as that for an application beiug made 
to that Court under «. 232 of tho Code, when 
the deoreo is assigned, after transfer thereof, to 
a different Court for execution. (5 B.L.R 497 
18 B. 224, 17 A. 431, 22 0. 558, 27 C. 4S9, R.) 
Tho last para, of s. 244 only applies where a 
question arises a9 to who is a roprsontativo of 
a party for the purposes of that section. It 
ought not to be construed as cutting down tho 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1977, XXIII of 1861 and VIII of 
1859) — continued. 

powers given to the Court whioh passes a decree 
by the express words of g. 234. Per Davies , J.— 
There is a direct confliot between the provision 
in the first paragraph of s. 234 and that in cl. 
(c) of 8. 244, read with the last paragraph in 
the same seotion whioh was enacted later. 
SWAMINATHA AIYAR v. VAITHIANATHA 
Sastrial, 13 M-L.J 116, F.B =28 M. 466 
[R.. 17 M.L.J. 300.] 

(1144) Ss. 50, 47 I = Civ. Pro, Code, 1882. 
ss. 234, 244) — " Representative ” — “ Legal 
representative ” — Decree — Appeal. — A certain 
judgment-debtor having die-*, application was 
made by the decree-holders to execute the 
decreo against his widow, not as his “ legal 
representative ” but as his “wife and heir. ’» 
Notice was issued on this application to the 
widow to show cause why execution should not 
be had against her, but nothing further appears 
to have oeeu done at that time to bring the 
widow on to the record as legal representative 
of the deceased judgment. debtor. Subsequently, 
another application was made by the decree- 
holders alleging that the widow had mis- 
appropriated certain moveable property of the 
deceased judgment-debtor, and notice "having 
b:on served on her, she appeared and infer alia, 
disputed the Court’s jurisdiction over her 
under s. 244 of the Civ. Pro. Cade. Orders 
wore passed on this last mentioned application, 
but it does not appear that any issue was then 
raised as to the widow boing either tho legal 
representative of her deceased husband in the 
sense of s. 234 of tho Civ. Pro. Code, or his 
representative in tho sense of s. 244. Held in 
appeal from the order of tho Court on the 
widow s objootion to the secoud of tho above- 
mentioned applications, that, on tho faots as 
stated above, the widow had never been brought 
ou the record as the representative of tha 
deceased judgmout-debtor and, therefore, no 
appeal could lie from that order by virtue of 
s. 244 of l ho Civ. Pro. Code. Vi LAY ATI 
BEQAM v, INT1ZVR BEG AM, A.W.N. 1893, 
106. [R., 16 A. 183. ] 

^ (1145) Ss. ot>, 4? ( = ss . 234, 244, Civ. Pro. 
Code, ISS'2)— judgment tUbtoi y s death — Suit for 
administration oy judgment-creditor against 
c.i ecutor Alai ad m inist ration. — Certain per- 
sons, who had ootaiued a decree against a 
porson, since deceased, failed to realise tho de- 
cretal amount by executing the decree against 
tho executrix of the judgmeut-debtor. They 
then instituted a suit against the executrix, 
charging her with maladministration and 
askiug tor administration of the judgmeut- 
debtor s estate. Held, that, the suit mvolved a 
much wider questiou than one merely relating 
to the execution of the decree, aud was not 
barred by s. 244 of the Civ, Pro. Code. SARAT- 
MAN’ 1 DERI v. B.VTTA KRISHNA BaNKRJEE, 

12 C.W.N. 614 = 35 0. 1100. (24 C. 473, R. ; 11, 
B. 727, F,) 

(1146) Ss. 50, 47— See HINDU LAW—* 

JOINT FAMILY, 20 B. 385. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X ot 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Civ. Pro. Code (Acts V of 1908, XIV of 1882, 
X of 1877, XXIII or 1861 and VIII of 
1859)— continued. 


(1147)— Ss. 50 , 47, 52. and 0. 21,r,58 ( = ss. 
234, 244, 252 and 278, Civ. Pro. Code, 1882) — 
Decree for s aleofland — Objection byrepresenta-) 
live of deceased judgment debtor — Attachment — 
Claim under s. 278— Suit to set aside sale . — A 
suit by the legal representative of a deceased 
judgment debtor, to set aside sales in 'execution, 
on the ground that the property sold did not 
belong to the judgment debtor, is barred by 
s. 44, Civ. Pro. Code, where this question between 
the parties was investigated under s. 244 by the 
Court of first instance, but the appellate Court 
held that the proper course was for the decree- 
holder to attaoh the property and for the legal 
representative to them prefer his claim under 
s. 278, and the legal representative was unsuc- 
cessful in both the investigations. KURIYALI v. 
MAYAN, 7 M. 255. [F., 19 B. 328, 23 B. 237 ; 

Appl. t 16 C. 1. 16 C. 603 ; E.rpl, A.W.N. 1904, 
6t ; 8. 10 M 117, 9 A. 605, 15 C. 437,19 C. 683, 
P.C., 17 M. 399, 22 B. 463, 12 C P.L.R. 73, 23 
M. 195, 25 B. 631, 26 A. 447 = A.W.N. 1904, 61 
5 P.R. 1907 = 40 P.W,R. 1907 = 23 P.L.R. 
1908, 32 M., 429 = 19 M.L. J. 401 *, D., 8 A. 626, 
11 M. 413, 22 M. 13, 30 M. 26 = 16 M.L. J. 545.] 


(1148)— Ss. 50, 47 , O. 21, rr. 58, 60. 63 
(= Civ. Pro. Code, 1882, ss. 234 , 244, 278, 280, 
283 ). — A claim may be preferred by a judgment- 
debtor, as well as by a stranger, under s. 278, 
Civ. Pro. Code, provided that the claim be of the 
nature specified in the following sections ; but 
where the objection that the property attached 
is not liable to attachment is made, not on one 
of the grounds specified in s. 281 or in s. 282, but 
on a ground which raises a question determinable 
under seme other special section, e.g., under 
s. 234 and s. 244, in execution, then the order 
made should not be passed under s. 280; and the 
fact that an order was made purporting to have 
been made under that seotion, cannot give the 
unsuccessful party a right to file a separate suit 
whether under the provisions of s. 283 or other- 
wise. RAVUNNI MENON v. KUNJU NAYAR, 
10 M. 117. [ Appr .. 23 M. 195, F.B.; R. t 12 A. 
73, 17 M. 399, 23 B. 237.] 

(1149)— 8s. 50, 99, O. XXI, rr. 22 and 23— 
See Execution of decree — Execution by 

AND AGAINST REPRESENTATIVES, 22 C. 588. 


(H5G)— Ss. 50, 145 — See EXECUTION OF DE- 
CREE— EXECUTION BY AND AGAINST RE- 
PRESENTATIVES, 20 W.R- 422. 

(1151)— 8. 50, O. XXI, r. 11 (2 )-See EXECU- 
TION OF DECREE — APPLICATION FOR EXECU- 
TION AND POWERS OF COURT, 21 W.R. 420. 


(1152) — S. 50. O. XXI, rr, 11 (2), 22, 53- 

See LIMITATION ACT, 1908, ftrt r » 0 l8 ?7; S T ? 7 E 1 ?* 
IN-AID OF EXECUTION. 24 C. 778 — 1 L..VY.IN. 

676. 


(1153)- S. 50, O, XXI, r, 22 -Plea of limita- 
tion regarding a previous application for oxeou- 

ItoS-X execution of decree. Mis- 

CELLANEOUS, 13 O. 0. 90 = 6 Ind. Cas. 746. 


(1154)— S. 50. O. XXI, r. 22— See LIMITA- 
TION act, 1908, art. 182— Miscellane- 
ous, 19 A. 337 = A.W.N, 1897, 75. 

(1155)— S. 50, O. XXI, rr. 22, 24 (\)—See 
Execution of Decree— Execution by or 

AGAINST REPRESENTATIVES, 21 B. 314. 

(1156) — S. 50, O. 21 ( = Ciu. Pro. Code, 
1871, ss. 234, 248, 711) -- Legal represen- 
tatives of deceased judgment-debtor — Title of 
purchaser at sale in execution ivithout notice 
to representative— Right of redemption of mort- 
gagor's representatives— Limitation. — This was 
a suit by the heirs and representatives of 
the original mortgagor; deceased, to redeem 
the mortgage from the defendant and the son 
of the original mortgagee. The questions 
that had to be decided in second appeal 
were (1) whether the sale certificate of the 
equity of redemption granted by the Court to 
defendant’s father legally, conveyed the equity 
of redemption in the mortgaged premises to 
him so as to extinguish it, and (2) whether 
assuming that not to be the oase, defendant’s 
father acquired a title by estoppel or acquies- 
cence on the part of the plaintiffs, representa- 
tives of the original mortgagor, or by limitation, 
to the equity of redemption, so as to prevent 
them now from redeeming. Held, that the 
only mode in which a holder of a deoree for 
money can execute his deoree after the death of 
the judgment. debtor is by application to exeoute 
it against the legal representative of the 
deoeased as provided in s. 234 of the Civ. Pro. 
Code, Not only must there be such an appli- 
cation against the legal representative, but 
there must be also a notioe issued to him. Ia 
the absence of 6uoh a notioe, whether, under 
the oiroumstanoes, the sale in execution was 
only irregular, or was a absoltely null as regards 
the legal representatives who were no parties 
to the execution proceedings, suoh represent- 
atives oan sue to recover the property sold so 
long as their right to do so has not beoome 
barred by the law of limitation, i.e,, by twelve 
years’ adverse possession on the part of the 
purohaser. Taking it that notioe under s. 248 
to the legal representatives was absolutely 
neoessary, but that the proceedings and sale, if 
not challenged according to law, oonveyed title 
to the purohaser, and also that the legal 
representatives had the right to objeot, by 
regular suit, the present suit to redeem, brought 
within twelve years of the Court-sale, did in 
effect challenge the sale, and therefore the 
plaintiffs were entitled to redeem ( Per Candy 
and Jardine, JJ.) Per Ranade , J. — In respect 
of the plaintiffs, in this case, the true legal 
representatives of the deoeased judgment-debtor, 
the sale proceedings were invalid and null and 
void, and the auotion-purohaser acquired no 
rights, as against them under his certificate 
of sale. As against such representatives, he 
could only claim title by adverse possession not 
falling short of twelve years. The present suit 
admittedly brought within such period was 
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Civ Pro Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859; — continued. 

consequently maintainable. ERAVA v. SID* 
RAM.M’PA. 21 B. 424, F.B. [F., 14 C.W.N, 
560= 11 C L J. 489 = 5 Ind. Gas. 390; Cons , 22. 
22 B. 271 , U.B.R. 1897 — 1901, 464, 24 B. 

135 = 1 Bom. L R. 627, 25 B. 337, 8 C.W.N. 
84 3 ] 

(1157) — S. 50, O. XXI, r. 78 — Sen PARTIES 

to suits -Substitution of parties to 

SUITS, 22 M. 119 = 8 M.L.J. 288. 

(1153! — S. 50, O. 21. r. [to ( = Civ. Pro. 
Code , 1882, ss 2X4, 311 ) — Execution of decree 
— Death of judgment -deb ter alter attachment 
but before sale — Leg il representative not brought 
inns paCy ■ Effect on vifidity of sale — <4ffac/t- 
mint in cxenition> whether affe>tei bp deith of 
judgment -debt or afterwar is — Notie of sale . — 
Held by tbo Full Bsnoh [Mahmoud, J., aissent- 
ing) that t.ho salo of property attached during 
the life-timo of tho judgment debtor, held after 
his death without bringing in his legal repre- 
sentatives as parties to the sal6 proceedings, 
is neither irregular nor void, in Rpite of suoh 
omission. 6 M. IbO, Diss I Held bp A/ ihmood. 
J., that such sale wa9 irregular bill not inval’d 
in the absence of proof of substantial injury 
within the meaning of s 311, Civ. Pro, Code, 
(15 C. 488. Diss. ; 14 C. 240, F ) [F., 17 A. 

162 ; R , 19 B. 276, 21 B. 424, 19 M 219, 23 
C. 686, 20 AWN. 29. 11 C.W.N. 163 = 5 C. 

L. J, 80 ; D , 19 A. 337 ] Tho section applies 
only to cases where, after tho death of lh? 
judgment-debtor, tho deoree-holdor seeks to 
bring to sale property which Was of the judg- 
ment-debtor in his life-lime, and whiob was not, 
at the time of his death, under attachment at 
the suit of the decree holder ; and it does not 
apply to oases where the judgment-debtor dies 
after attachment but before sale [Dis$. 22 

M. 119 ] An attachment would not abate on 
the death of tho judgraent-dobtir, nor would 
his death render it nocossary for the judgment- 
oroditor to take any stops to ke^p in force the 
attachment made during the judgment-debtor’s 
lifo-timo. Property under attachment must 
be considered as in the oustody of the law ; and 
the Civ. Pro. Code, does not at all provide that 
any notice should be given to tbo judgment- 
debtor personally or his 1- gal representative of 
the salo of the attached property . If the salo 
damnifies the legal represent iti ve, he can have 
his remedy bv aoplicvion under s. 311, Civ. 
Pro. Code. SHEO PRASAD v. HlR\ LAL, 12 
A. 440 = A W N. 1890, 1Q3, F B. [Dis , 22 
M. 119 ] 

(1159) —3 50, O. 22, r. 4 —Sea Parties to 

suits -Substitution of parties to suits 

15 M. 399. 

(1160 —S. 50, O 22, r. 10 ( = s?. 2 XL, 372 , 
Civ Pro. Code t 1882) — Simple money decree — 
Transfer pendento lite — Traxslera could not 
be brought on record as legal representative in 
execution. — Where a person having oertain 
transactions at the Rioe Mill of Arbuthnot & Co. 




I 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 
1859)— continued, 

at Tiruvalur, obtained a simple money-deoree 
thereof against them, and pending the suit 
Arbuthnot & Co., transfered the Tiruvalur 
mill with all assets and liabilities to Arbuth- 
not’s Industrials of which they were to be the 
managing agents, and in execution proceedings, 
it was sought to execute the deoree against 
Arbuthnoc.’s Industrials, substituting thorn on 
the record as tho legal ropresenr.ati ves of the 
first Company, her t that this could not bo done 
as s. 234 or s. 372, Civ. Pro. Code, had 
no application. THE ARBUTHNOT’S INDUS- 
TRIALS, Ltd. v. a. M. Muthu Chettiar 
and a. M. O. Muthu Chettiar v. Partick 
MACFAYDEN, 4 M.L.T. 190. (30 C. 961, F; 

23 C. 374, 16 C. 40. D.) 

(1161)— S ott, O. 22, r. 10 ( = ss. 2X1, 372, 
Civ. Ptv. Co-ie, 1882 ) — Debts of limited Com- 
pany-Transfer of properties to third pirty — 
Execution — Transferee peudeute lite, — The 
transferee pendente lite could not bo brought on 
record as a legal representative in execution. 
Where one oompaoy, being tho judgment- 
debtor, assigns its liabilities to another 
company, the transaction is no assignment, 
creation, or devolution of interest, within 
the moaning of s. 37 2, Civ. Pro. Code, 1882. 
Tho interest referred to in tho section i9 interest 
in the property constituting the subject matter 
in tbo suit. Purchasers Irom the assignee for 
company cannot bo proceeded against m exe- 
cution of a deoree against it. S 234. Civ. Pro. 
Code, 1882, does uot apply to such a case. 

Harish Chandra teayary v Chandpore 
Co., ltd. 30 C. 961. f F , 31 M. 464 = 4 M.L. 
T. 190.] 

(1161-n)— S 7>0, O. 22, r. 10 if aoplies to 
ex ccutijn proceedings— Lis pendent, if applies 
time^m profits — Mesm profi’s. proceedings for 
ascertainment of , if continual ion of su it — Suit, 
if can continue lot cm3 purpose though finally 
decided for it ter purposes.— A decreo tor posses- 
sion of an immoveable property direotod that 
raosno profits be ascertained in tbs execution 
department. During tho pondonoy of the suit 
in which tho decree had beou passod, the 
property had been sold. On an application in 
the exooution department by tho decree holder 
for delivery of possession and ascertainment of 
ra^sne profits agaiust tho purchaser pendente 
lite: Held— Tnat the suit continued after the 
decroo had boon passed. Proceedings for the 
ascertainment of mesne profi s are in continua- 
tion of the origiual suit. So the mesne profits 
must be held to be dotorminablo in the suit 
itself and not by way of execution. (17 I. A. 
150, 13 A, 53. 25 A. 385. 19 C. 132, R.) That 
tho whole suit continued aud not for one pur- 
pose, viz., tho ascertainment of mesne profits, 
only. The purchaser pendente lite wore liable 
to pay mesne profits for the period during whioh 
they were in wrongful possession, and their 
liability oould be ascertained in these proceed* 
ing and not by a fresh suit. Scmble—O. XXII, 
r. 10 of the new Code, seems to have been made 
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Civ Pro. Code (Acts Y of 1908, XIV of 1882. | Ciy. Pro Code (Act6 V of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 aod VIII of X of 1877, XXIII of 1861 and VIII of 

1859) — continued. I 1859)— continued. 


applicable to execution proceedings by O. XXII, 
r. 12 by tbe principle of exolusion MlDNAPUR 

Zamindary Co.. Ltd. v. Kumar naresh 
Narain Roy, 16 C.W.N, 109. (30 C. 961. R.) 

S. 51 (New). 


(1161- 6)- — S. 51 — See NO. 907-a, supra 

S. 52 ( = 1882. B. 232 = 1877, I. 252= 1859, ; 

s. 203.) 1 

See Execution of decree. ' 


(1162)— .S’ 52 ( = s. 252, Civ Pro. Cede, : 
1882) — “ Legal representative" including ' 

widow and heiress. — The person who has the j 
right to represent the estate of a deceased 
person is, in the Civ. Pro. ('ode, called its 
representative, or legal representative. On the | 
death of a Hindu insolvent, his widow may 1 
beoome his legal representative within the 
meaning of s. 252, Civ, Pro. Code, and the 
existence of the vesting, erdtr vesting his estate 
in the Offioial Assignee, in no way affects her 
position as 4 such representative CHANDMUL 1 

v. Ranee soondery Dossee, 22 c. 259. 

(4 C. 897, 8 B. 309. 7 A. 752, R.) [R., 30 A. 1 

486 = 5 A.L.J. 553 = A. W.N. 1908, 203.] j 

(1163)— S 52 ( = Civ. Pm Code. 1882, 
s. 252, — Le<jal representative —Ear shown to i 
have received asstts . — A suit laid against a per- i 
eon who, as heir, is shown to have received assets 
from a deceased debtor is not one against a legal 
representative merely, and a personal decree can 
be passed against him NATHURAM SlVIJI ; 
8ETT v. KUTTI HAJ1, 20 M. 446. I 


(1164) — S 52( = s. 252, Civ Pro. Code, 1882) 
— Execution of decree against legal representa - , 
lives — Preperty o t deceased f.rcmpt from attach ( 
ment— Whether representative personally liable. 

— In this case the counsel, for the decree-holder , 
petitioner, contended that, under s. 252 of the j 
Code, the decree might be executed against the \ 
property of the representatives of his debtor 
other than that inherited from the latter, for 
the reason that the latter property was not 
liable to be sold in execution of decree beciuse 
of the Land Alienation Aot. Held, tbe petitioner ! 
could not acquire any personal right against J 
the representatives for the mere reason that ,• 
the Land Alienation Act deprived him of the j 
right of selliug the property of his deceased , 
debtor come inro the hands of the represent- ; 
ative*. RAM GOPAL v. HARJAS. 123 P.R. 1906 , 
= 62PLR. 1907. j 


(1164-a)— S. 52 ( = Civ. Pro Code, 1859, i 
s> 005 ) — Representatives of promisor bound by 
promises— Deere* oqainst representative as xepre- I 
senting the estate of the deceased when personal 

Representative liable to pay only to the extent 

of the assets— Enquiry Erroneous decree. —By 
b. 37 of Act IX of 1872 “ promises bind the 
representatives of the promisors, in oase of death 
of such promisors before performance unless 
a oonfcrary intention appears from the contract. 

.By a. 203 of Aot VIII of 1859 if a decree be 


against a party as the representative of a dc-cea- 
Sfd person and suoh decree bo for money to be 
paid out of the property of the deceased person, 
it may be executed by tbe attachment and sale 
of any suoh property, or if no suoh property be 
found and the defendant fail to satisfy Ihe 
Court that lie has dulv applied such property 
of the deceased as shall be proved to have oome 
into his prssession, the decree may be exeouted 
against defendant to tbe extent of the property 
not duly applied by him in the same manner 
a« if the decree had been against defendant 
per.-ooally. Field, that the legal representative 
of tbe deoeased, whether the latter were a 
Hindu or not, wa3 only liable to perform the 
promise or pay • he deceased to the extent of the 
property of the deceased received by him. Held 
also, that the existence of assets and the reoeipfe 
or possession thereof by the representatives 
must be enquired into before decree, unless a 
prima facie oase of receipt or right to receive, 
not denied by the attendant, appeared ; and 
that such appeared ru proof that the defendant 
was entitled to existing assets without proof 
that they had come into his actual possession. 
Held aEo, that a decree, against representative, 
whioh did not specify, that it should be pay- 
able out of the assets of the deceased, was au 
erroneous decree. RIADHO Da.SS v. RADHA 
Mall, 65 P.R. 1874. 

(1165) — N, 52 l — Civ. Pro Code, 1882. s. 252) 
— Unsecured creditors— Liability of legal repre- 
sentative to aisrut J assets of deceased rateably 
among all creditors. -The effect of s. 252 was 
ouly mat the legal representative could be pro- 
ceeded against personally to the extent to which 
he had failed to apply the assets duly. It did not 
follow from this that if payment was not made 
by the heir rateably, be had failed to apply the 
assets duly. Every payment on account of a 
debt is a perfectly lawful payment irrespective 
of its effect upon the other oreditors, and would 
be a due application of the assets within the 
meaning of the section. VEERASOKKARAJU 
v. Papiah, 26 M. 792 = 13 M.L.J. 258. [F., 30 
B. 270 = 6 Bom. L.R 1135 ; R., 52 P.L.R. 
1908 = 45 P.W.R. 1908.] 

(1166)— S. 52 [ = o Id s. 252)— Payment by 
“legal representative' —Bona, fide creditors — 
“Duly applied,” meaning oi.— Where the legal 
representative of a deceased person paid away 
all the property of the deceased person to 
buia fide oieditors in satisfaction of their 
claims, in full he has “ duly apvlied ” the 
property under s. 252, even though there may 
be other creditors of whose unsatisfied olaims 
he might have had notice when he paid the 
former. SETH KaSTUR Ch aND v. MANUAL 
SEN, 68 P R. 1895. [D„ 6 P.R, 1901 = P.L. 

R. 1900. 513.] 

0 167) S. 52 ( = « 252, Civ Pro. Code , 1882) 

Decree obtained against wrong leaal represent- 
ative, Whether executable against the estate in 
the hands of the true one — Execution of decree 

Where the plaintiff sued the widow on a pro- 
note exeouted by her husband and obtained a 
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Civ. Pro. Code (Acts V of 1908, XIV of 1892, 
X cf 1877, XXIII of 1861 and VIII of 
1859) — continued. 

decree against tbe assets in her hands, but sub- 
sequently a will by the deceased was estab- 
lished bequeathing estate lo bis daughter’s 
son. Bold, that, when a person is sued as 
tbe legal representative of a deceased person for 
tbe recovery of debt due by him, and the decree 
is given for money to be paid out of the assets 
of tbe deceased in tbe bands of tbe legal repre- 
sentative, the decree is none the less a decree 
against the legal representative. Under o. 252 
of’ the Code of 1882. the decree can bo executed 
against the legal representative, who was the 
defendant in tbe suit or bis or her representa- 
tives. Held , also, that, as tbe daughter’s son 
is not a representative of tbe widow, tbe decree 
obtained against btr cannot be executed 
against him. KALLIAPPAN SERVAIKARAN 
v. VARADARAJULU. 6 M L.T: 199 = 33 M. 75 = 
19 M.L.J. 631 = 3 Ind. Cas. 737. (11 M. 408. 

F .\ 9 M. 80, 1J ; 28 B. 215. 13 M.l.A. 270, 15 
B.L.R. 318. 9 B. 169, 12 B. 247, 1881, P.R. 
337, R.) [F„ 33 M. 465 = 7 M.L.T. 157 = 5 

Ind. Cae. 917.] 

(1168)— 8. 52 — See ATTACHMENT— MODE 
OF ATTACHMENT, 1 Hyde 158 = 1 Ind. Jur. 
O.S. 125. 

(1169)— 8. 52 — See ClV. PRO. CODE, 1903, 
s. 47, 20 W.R. 162. 

(1170) 8. 52 — See Decree — Decree, 
FORM OF, 8 B. 309. 

(1171)— S. 52— See DECREE — MISCELLA- 
NEOUS, 4 C. 142, FB. = 2 C.L.R. 223. 

(1172)— 8. 52— Sec Representative of 

DECEASED PERSON, 6 B.L. R. App. 100=14 
W.R. 431. 

(1173) = 8. 52— Sec 8ALE— SALE IN EXE- 
CUTION of decree— Decrees against 

REPRESENTATIVES, 24 W.R. 383. 

(1173-rt) — 8. 52 — Sec NOS. 908, 909, 910, 
supra AND NOS. 1147, 3219, infra. 

(1174) — $s. 02. 00 ( = Act VI 11 cf 1859, 
ss. 203 210) — Execution , application / or — 

Heirs of judgment- debtor . — When an applica- 
tion is made and granted under s. 210, AotVIII 
of 1859, and property is attached which is 
olaimed by the heir as his sell acquired pro- 
perty, the Court should proceed under s. 203, 
without requiring any fresh application to 
be made under that section. RAM CH AND 

Chuckerbutty v. Madhub narain Roy. 

1 C.L.R. 339. 

(1175)— 8. 52, O. XXI, rr. 58, 59, GO, 61, 63, 
64 — See Damages— Measure and assess- 
ment, 1 B.L.R. 8.N. 23 C. 

(1175 -a)—S. 02, O. 21, rr. OS, 09. CO, Cl, 63 
G <1 ( = Civ . Pro. Code, 1589, j.s. 203, 246) — 
Execution— Representatives of deceased judg- 
nwnt-debior — Procedure.— Where a decree is 
passed against certain parties as representatives 
of a deoeaaed party, it can only bo executed 
against the property of the latter, unless the 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

defendants fail to [satisfy the Court that they 
duly applied all such his property as came into 
their possession, in which case the decree may 
be executed against property belonging to the 
defendants to the extent of the deceased’s 
property not properly applied by them. (S. 203, 
Act VIII of 1859). The provisions of Aot VIII 
of 1859, relative to execution against a living 
judgment-debtor are not applicable after he is 
dead. By his death his property passes from 
him ; and if it is still liable for the debt, the 
transferee should be put on the record in place 
of the deceased or regularly sued. There is no 
ground for applying s. 246 to him, as if he 
were holding benamcc for the dead man. 

Shurfun Bebee v. The Collector of 
Sarun, 12 B.L.R. 66 Note = 10 W.R. 192. 
[11., 12 B.L.R. 65 = 20 W.R. 280.] 

(1176)— 8. 52. O. XXI, rr. 58, 59, 60. 61, 63 
r»nd 64 ( = se. 203 and 246, Civ. Pro. Code, 
1859)— See EXECUTION OF DECREE— EXE- 
CUTION BY AND AGAINST REPRESENTATIVES, 
20 W.R. 280=12 B.L.R. 65. 

8. 53 (New). 

See Execution of decree. 

(1177) — £>. 53— Decree against legal represint • 
aiive — Ancestral proper ti/, whether liable to be 
attached. — Whore a decree under s. 90 of the 
Transfer of Property Act, against the legal 
representative of a deceased person, directs that 
the amouut thereof bo realised from suoh 
property only as belonged to the deceased 
personally, the decree-holder cannot take 
advantage of s. 53 of the Code of Civil Proce- 
dure, 1908, and attach ancestral property which 
passed by right of survivorship to the son 
of tho deoeased. IvAIAN DAS v. BHAWANI 
SnANKAR, 9 Ind. Cas. 631. 

(1177 /7) — S, 03 — Order under old Code- 
New ('ode different rule — Appellate Court— Not 
to reverse. — Appellate Court cannot reverse an 
order of the lower Court passed under an old 
Code, on tho ground that, since that, a 
different rule has been euacted by the new 
Cede. 8.53. Civ. Pro. Code, provides the course 
to bo followed in such capos. SALEM TOWN 

Bank by secretary O. Gurumoorthi 
Naidu v. Varadappa Chetti, 1911, 2 M.W 
N. 336. (3 M. 42, R.) 

S. 54 ( = 1882, |. 265 = 1877. s. 265 = 1889. 

s. 225,) 

Sec Execution of decree. 

(1178) — S.04 { = s 265 . Civ.Pro Code. 1882)— 
Civ. Pro A 'ode — Meaning ot — Portion of revenue 
paying estate. — The meaning of the seotion is 
that whore a revenue payiug estate has to bo 
partitioned into several revenue paying eatat09, 
that partition must be carried out by tbo 
Collector so that there may be a proper security 
for tho rovenue. DEBI SINGH v. 8HEO LALL 
SINGH, 16 C. 203. (15 O. 198, 4ppr.) [F. t 24 

C. 725, F.B. ; D., 23 0. 679 ; R., 2 O.L.J* 
351.] , , 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(1179) — S.54 ( = s. 265* Civ. Pro . Code , 1877) 
— Inapplicable to ryotwari land. — S- 265 of the 
Civ. Pro. Code of 1877, does not apply to pro- 
perty held on ryctwari tenure, but to perma- 
nently Bettled estates. MUTTU v. KUDA- 
LALAGA, 6 M. 97. [Affirmed, 7 M. 384 ; D., 
16 B. 528.] 

(1180)— S. 54 ( = s. 265. Civ. Pro. Code , 
1882)— Jurisdiction of Civil Courts — Powers of 
Collector. — S. 265 of the Code oontemplates the 
existenoe of the jurisdiction of the Civil Courts 
to try suits for partition of estate, or for the 
separate possession of the share of an undivid- 
ed estate paying revenue to Government, but 
at the same time it leaves it to the Collector 
only to give due effeot to any order passed by a 
deoree of a Civil Court. ZAHRUN v. GOWRi 
SUNKUR, 15 C. 198. [Appr,, 16 C. 203 ; R., 
24 C. 725, F.B.] 

(1181) — S 54 ( — olds. 265) — Decree for parti- 
tion— Collector referred to— Power of Civil 
Courts thereafter. — Where a partitiou-decree 
under s. 265 is referred to the Collector, the 
Civil Courts have nothing to do with the orders 
passed by the Revenue officer. Aoy appeal or 
revision should be made to the superior Revenue 
authorities concerned. SANT SINGH v. WAZIR 
SINGH, 73 P.R, 1889. 

(1182)— S> 54 ( = s. 265, Civ. Pro. Code, 1882) 
— Act III of 1901 (United Provinces Land 
Revenue ), s. 107 — Partition - Execution of 
a Civil Court decree for partition of i eve nut- 
paying property. — A deoree of a Civil Court for 
partition is subject to the provisions of s. 107 
of the United Provinces Land Revenue Act 
and oannot be fully exeouted until the decree- 
holder's name is recorded in tho revenuo papers. 
TULSI DAS v. 8HEO NARAIN, A.W.N. 1906, 
53 = 3 A.L J. 336 = 28 A. 375. 

(1183)— S. 54 ( — Civ. Pro. Code, 1832, s. 265) 
— Partition-decree— Execution bp Collector— 
Not subject to revision by Civil Court — The 
language of 9. 265, Civ. Pro. Code, 1882, is 
dear. It says that “ the partition shall be 
made by the Colleotor ” and according to a 
certain law. The power thus given to the 
Collector is not in any way made subject to the 
superintendence of the Civil Court or to revision 
by a Civil Court. No doubt, the Collector 
cannot refuse to carry out the deoree or order 
of the Court, but when he has made a partition 
under the section, the Court has no power to 
examine his work or to direct him to make a 
fresh partition. SHRINIVAS HANMANT v. 
GURUNATH SHRINIVAS, 15 B. 527. (P J. 
1881, 31. D.\ 14 B. 450. 12 B. 371, R.) [ Expl . , 
5 Bom. L.R. 648 *, R., 28 B. 238.] 

(1184) — S. 54 ( = s. 265. Civ. Pro. Code , 1892) 
— Decree— Execution — Collector — Partition- 
Collector contravening the orders— Court's juris- 
diction. — Where a Colleotor in partitioning an 
estate, under a deoree sent to him under e. 265 
of the Civ. Pro. Code, contravenes the decretal 
command of the Court or otherwise acts ultra 

C. II — 79 



Civ. Pro. Code (Acts Y of 1908, XIV of 188S 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued* 

vires, his aotion is subjeot to the control and 
correction of the Court whioh passed the deoree 
and sent it to him for execution. PURSHOT* 
TAM v. BAIiCRlSHNA, 5 Bom. L R. 949 = 28 B 
238. 

(1185) — S. 54 ( = s. 265, Civ. Pro. Code, 1862) 
— Partition-decree — Estate paying revinue 
to Government— Jurisdiction of Civil Court to 
direct Collector to effect partition- Oudh Land 
Revenue Act, s. 69.— Plaintiff obtained a 
decree for partition of certain family oroperty. 
The question for deoision, in execution 
was, whether the Civil Court can ask the 
Collector to partition the immoveable property 
consisting of shares in a number of villages 
paying revenue to Government. Held that 
though s. 265 provides that partition of such 
property shall be made by the Collector, there 
is no provision in the Code authorising the 
Civil Court to order the Collector to efieot the 
partition or for giving him directions as to how 
it is to be carried out, and that, consequently, 
the order of the lower Court rejecting the 
application to order the Colleotor to effeot the 
partition was right. It was pointed out that 
the deoree-holder might apply to the Collector 
under s. 69 of the Oudh Revenue Act. Bha- 
WANI DIN 8INGH v. KEWAL 8INGH 8 O.C. 


Collector— Partition— Opening a partition— 
Application to the executing Court-Fresh Quit. 

When a Collector has once made a partition 
acting, under s. 265 of the Civ. Pro. Code, 
there is nothing to prevent him from revising 
the partition for mistake or other cause before 
he has passed final orders and returned the 
proceedings to the Civil Court. If any party 
feels a grievance at the partition made by the 
Collector, his remedy is to approach the exe- 
cutmg Court : it is not open to him to question 

t h oxc C r, 0l e OC8 T. aotion by a ^rate suit. 
Krishna ji v. Damodar, 5 Bom. L.R. 648 


(1!87) S. 54 (-Civ. Pro. Code, 1882, s, 265) 
Execution of decree for possession of share 
of bighadam village.— It is only when a deoree 
has been made for the partition, or for the 
separate possession, of a share in an undivided 
estate paying revenue to Government, that the 
partition of the estate or the separation of the 
share shall be made by the Collector (s. 265 of 
the Civ. Pro. Code. 1882. This was a suit 
.or the redemption of a mortgage of a village, 
the suit having been brought as if the tenure 
of the village was pure zemindari. The Court 
having held^ that the tenure of the village was 
dliarbachn bigliadam ’ and having given a 
decree for possession of 50 bighas, 10 bisvas of 
the lands in question, which was found to be 

the amount of the shares in the village of the 
plaintiff, should not have refused in the execu- 
tion department to ascertain what particular 
lands the decree-holder was entitled to under 
the deoree, and to give possession. Nor was it 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861- and VIII of 
1859) — continued. 

necessary in this case to transfer the decree for 
execution to the Colleotor. GOBIND SINGH 
V. KALLU, A.W.N. 1884, 118. 

(1188)— 8- 54— See Collector, 12 b. 371, 
11 B. G62. 

(1189)— 8. 54— See Jurisdiction of Civil 
COURTS, 24 C. 725, F.B. = 1 C.W.N. 374, 16 
B. 528. 

( J 190) — 8. 54— See Partition,— Right to 
Partition, 8 B. 539, 10 c. 435. 

(1191)— 8. 54 — See PARTITION— SUITS FOR 

Partition, Jurisdiction of Civil Court 
IN 23 C. 679. 

(1191-a) — S. 54 — See NOS. 82, 983, supra, 
AND NO. 3353, infra. 

S. 53 ( = 1882, s. 336 = 1877,s. 336). 

See ARREST, 

See Execution of decree. 

(1192)— S. 55 ( = S. 336, Civ. Pro. Code , 1882 
— Judgment-debtor arrested in execution of 
money decree and brought before Court — Duty 
of Court to inform him of his remedies — Pro- 
cedure in insolvency and in execution — Punjab 
Government Notification No. 360. — Whenever 
a judgment-debtor is arrested in exeoution of a 
decree for money and brought before the Court, 
the Court is bound to inform him, under the 
provisions of s. 336, Civ. Pro. Code, as notified 
in Notification, No. 3860 of the Chief Court’s 
Rules and orders, before any enquiry is made 
by it, that he may apply under Ch. XX to be 
declared an insolvent. Procedure in insolvency 
is different from procedure in execution. Ram 
Lalv. Mackenzie, 16 P.R. 1909 = 50 P L. 
R. 1909 = 13 P.W.R. 1909 = 1 Ind, Cas. 402. 

(1193) — S. 55 l — old s. 336) — Arrest of judg- 
ment-debtor — Subsequent application to be dec- 
lared insolvent . — A judgment-debtor, on express- 
ing his intention to file a petition and sohedulc 
and on complying with the conditions of this 
seotion, is entitled to be discharged. Where, 
however, tho debtor did not apply under this 
seotion on being first brought before the Court, 
but made such application after proceedings 
under s, 337-A had determined and it did not 
appear that he had furnished the requisite 
security, held that the Court was uot bound 
to release the petitioner. DAULAT Ram v. Rur 
LAL, 59 P.R. 1898. 

(1194)— S. 55 < = s. 336 , C- v. Pro. Code, 
1882) — Liability of surety under the section — 
Termination of execution proceedings - Effect 
upon surety.— The power reserved to the Court 
under s. 336 to realise the soourity in execution 
of the deoree oannot bo oxeroisod when tho exe- 
cution proceeding, having been dismissed, is no 
longer in existence. The dismissal of tho 
application would result in the discharge of tho 
debtor if in oustody, and in the roleaso of any 
property attaohed under the deoree ; and the 
property of the surety cannot bo more stringent- 
ly bound than that of the debtor himself, unless 


Civ. Pro. Code (Acts Y of 1908, XIV of 1883* 

X of 1877, XXIII of 1861 and VIII o* 
1859/ — continued. - 

it be expressly so provided in the bond. [D., 
19 B. 694,] The obligation of the surety to 
produce the debtor when oalled upon is not 
disoharged by the voluntary appearance of the 
latter, not in obedience to suoh oall or for the 
purpose of satisfying the decree, but for the 
purpose of trying to get rid of that deoree, and 
followed as it was by the debtor’s disappearance 
on the failure of this attempt. LALJI SAHOY 

V. Odoya Sunderi Mitra, 14. C. 757. 

(1195)— .S’. 55 ( = s. 336, Civ. Pro. Code, 1883) 
— Arrest of judgment-debtor — Bound by surety 
— Insolvency petition by judgment debtor —Dis- 
missal of petition — Liability of surety— Limit- 
ation. — Defendant No, 2 was arrested in exeou- 
tion of a decree for money obtained by the 
plaintiff against him. Defendant No. 1 stood 
surety for him by exeouting the bond in suit, by 
which he covenanted that, if defendant No. 2 
did not apply to be declared an insolvent within 
one month or if the said application was rejeot- 
ed, he would produoe defendant No. 2 when 
required by the Court, or pay Rs. 500. Defend- 
ant No. 2 applied for insolvency within the 
time specified but his application was dismissed. 
Tho plaintiff made a fresh application for exe- 
oution and tho defendant No. I failed to pro- 
duce defendant No. 2. Then the bond having 
been assigned to him, ho sued to enforce the 
bend. Held, that the bond was not opposed to 
public polioy or without consideration, and was 
enforceable. (16 A. 37, 31 C. 242, 19 B. 694, 

5 C. 437, Bel. on). The defendant No. 1 was 
direoted to produoe the defendant No. 2 on Sep- 
tember 27th, 1904. The time was subsequent- 
ly extended to September 30th, on whioh date 
he failed tc produoe the judgment-debtor, and 
beoame liable on tho bond : held, that, as the 
suit was brought within throe years from that 
date, it was not barred by limitation. MIR 

Musar ali Khondkar' v. Guru Charan 
Sen, 7 Ind. Cas. 917 = 12 C.L.J 419. 

(1196)— S. 55 ( = C- ip. Pro. Code, 1882, s. 536) 
—Secur ity for judgment-debtor filing petition in 

insolvency— Non-appearance of judgment-debtor 
after filing petition — Liability of surety.— 
Petitioner stood surety for a judgment-debtor, 
binding himself to produce tho judgment-debtor 
when oallod upon to do so, ponding his filing a 
petition in insolvency. On the dismissal for 
default of suoh petition filed by the judgment- 
debtor, the creditor applied for exeoution by 
arrest of tho surety. Held that the insolvency 
petition was filed in due time and that it was 
on a subsequent, occasion that the judgment- 
debtor failed to appear when called upon. Con- 
sequently, tho surety oould not be held 
liable. IM1UCHUNNI NAYAR v. LALJI RAM 
doss Sait, 24 M. 560. [F. t 26 M. 366, 13 M. 
L.J. 484 ; B., 50 P.R. 1905 = 30 P.L.R. 1905.] 

(1197) — S. 55 = (o Ids. 336) — Lisolvency appli- 
cation by judgment-debtor— Effect on surety.— 
A surety for the judgment-debtor under thi 9 
section is disoharged from his obligation when 
tho judgment-debtor applies to be declared an 
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Cis. Pro- Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

insolvent. The right of surety to be discharg- 
ed is in no way affected by the faot that the 
Court returned the application of the judg- 
ment-debtor for some defeot therein- THAKAR 

Singh V. Ram Das. 100 P.R. 1894. (15 c. 

171, 13 A. 100, 15 A. 183, 16 A. 37, R.) 

(1198) — S. jo ( = s. 336, Civ. Pro, Code , 1882) 
Decree Execution — Surety guaranteeing pay* 
ment of judgment debt — Execution against 
surety, token proper— Remedy by suit— Estoppel. 
— In the course of the execution of a money- 
decree, the judgment-debtor was arrested and 
brought before the Court. Thereupon the 
respondents who were net parties to the pro- 
ceeding put in a surety bond covenanting to pay 
the decretal amount in the event of the judg- 
ment-debtor not paying it within a month, 
and stipulating that, if they failed to pay- 
“ the decree-holder would be at liberty to rea- 
lise the amount by auction-sale of their move- 
able and immeveable properties and by arrest- 
ing them.” The judgment-debtor not having 
paid the money within a month as stipulated, 
the decree- bolder sought to execute the decree 
against the sureties, who came in and applied 
for two months’ time to pay in the decretal 
amount and time wa3 allowed. No payment 
was, however, made aod the decree-holder 
applied for execution and had one of the sure- 
ties’ property sold. The sale was subsequently 
set aside. On a fresh application for execution 
against the sureties, they objected that no 
exeoution could be levied against them and the 
decree-holder ought to institute a separate suit. 
Held — That although the proper oourse for the 
decree-holder in such a case would be to insti- 
tute a separate suit against the sureties, still, 
having regard to the agreement that was come 
to and the conduct of the parties in the 
previous proceedings it ought to be taken that 
the sureties had waived their right to insist 
upon a separate suit being brought againsc 
them.XAZIMUDDI P ATARI v. FAUZDAR KHAN, 

10 C.W N. 830 = 4 C.L.J. 311 (8 C.W.N, 

672, 2 I. A. 219, Relied on.) 

(1199)— S. bo ( = s. 336, Civ. Pro. Code , 1882) 
— Insolvency— Security for filing application by 
judgment- deotor to be declared insolvent. — The 
petitioner gave seourity for one Aziz, who had 
been arrested in execution of a decree . He 
deposited a sum of money in Court, on condi- 
tion that, if an application, which was to be 
made by Aziz within a time specified, to be 
declared insolvent, was rejected on any ground 
whatever, the amount deposited would be paid 
to the decree holder. The judgment-debtor 
duly presented his application for a declaration 
of insolvency, but, before any order could be 
passed on it, he died. Held that the condition 
of the security was Dot fulfilled, and the decree- 
holder was not entitled to the money deposited 
to the surety. ASHIQ ALI v. MOTI LAE, 

A.W.N. 1907, 120 = 4 A.L.J. 437 = 29 A- 466. 
(24 M, 637, Bd 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

^ 1877, XXIII of 1861 and VIII of 

1859) — continued . 

J12° 0 )-S. 55 ( = Ciu, Pro. Code. 1882, s, 33d) 
Suiety to enable judgment- debtor to annlv 
m insolvency -Insolvency application by judg- 
ment-debtor withm time— Surety not called in 

^Omcnt.debtor-Liabilxty of surety 
to, latter s non-appearance. — A person stood as 
seourity to enable a judgment-debtor to apply 
m insolvency. The judgment-debtor filed an 
.□solvency pet.t.on within the time fixed, but 
subsequently withdrew from it. The decree- 
^ d applied for the issue of a warrant of 
arrest against the surety and the Court ordered 
accordingly. Held, that the decree could not 
be executed against the surety inasmuoh as the 

^elT^ 6 ‘°f h ^ d applied within the time 

fixed to be deolared an insolvent. The faot 

dhf not affe q r U ? h tly Wifchdcew his application 
did not affect the question. Further the 

surety 3 bond provided that the surety was to 

produce the debtor when ordered to do so with- 

n one month. In the absenoe of an order oall- 

the cnrp/l the 9Urety - t0 P rodaoe the debtor, 
of thn d/hf WaS n °u liable for aon-appearance 

ed bv the r° D h th f dayfchat he Erect- 
ed by tne Court to appear. Krishnaiyar 

M.L R ] IS f 8 4 A f WA1UY AIYAE ' 26 “■ 366 ' l*" 1 * 

(1201)— S. 55 Application for exeoutinn 
cS for Ur f y ’l Whe ° i ud g meQt -aebtor's appli- 

WOMAN, 7 C. 19 = 9 C.L.R. 25 ^ RDANASHIN 

sSX-ft ftj? SHMSKg 

(l'203-rr) S. 55 —See Nos. 566, 909 9 n 
supra AND NOS. 2309, 2310, 2311, infra.' ' 

(12011-8. 55 (3) and (41-Competency of 

aL°r an“? ‘° ' mpcison iudgment-debtor 
alter applying for msolvenoy— See Pbovinotat 

INSOLVENCY ACT, 1907, s 16 (2), 83 P W R 

19.0 = 7 lad. Cas. 351 = 81 P.L.B. 1910 

U205I Ss. 55, 57, 58, O. 31 rr. 33, 10 

ss. 3, 17, 101, 0.13, r. l^Cin' 

v\ , Order fa imprisonment of judgment - 
debtor by executing Court. -Held, that an appeal 
lay against an order of a Court executing 

?88r X Ch ‘ XIX(1) ° f theCiv * Pro * Code! 

1882, for the imprisonment of the judgment! 

thfl n°^ a3 agains ^ a decree, and not as against 
the order as 9uch ; for the order deoided a aues- 

lon pertaining to the exeoution of a deoree 

isl k 2 n ^ e v m6 Q niDg ° f 9 * 244 ’ Civ - Pro - Code, 
1882. Seva Singh v. Dhaunkae, 69 P.r. 

(1206) Ss, 55 and 115 ( = s$ 336 629 • 

Pro. Cod*, 1882 ) — Order refusing to dlcha^ 

a ^ ea ^ abl6 ^ Hel ^ ** at aa o?der 

refusing to discharge a surety from liability 
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Ciy . Pro. Code (Acts Y of 1908, XIV of 1682, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued . 

under a bond executed in the terms of 9. 836 of 
the Civ. Pro. Code, is not appealable, but may 
be revised under a. 622. NOOR MUHAMMAD 
v. JaGMANDAR DAS, 38 P.L.R. 1902. (15 A. 

183 and P R. 100 of 1894, F .) 

(1207) — S3. 55, 115 — See APPEAL — ORDERS, 

15 A. 183 = A.W.N. 1893, 68. 

(1208)— Ss. 5.5, 11 j ( = ss. 336 % 358. Civ. Pro. 
Code , 1882/— Summary enforcement of security 
bond. — It would appear that a security bond, 
under 9. 349, Civ. Pro. Code, cannot be enforced 
summarily. However that may be, there is 
certainly no provision in the eeotion for en- 
forcing it under s. 253, and the security given \ 
under a. 336 is praotioally on the same footing 
as seourity under s. 349, once the judgment- 
debtor has filed his insolvency application. j 
8. 336 does not say that a. 253 applies where 
there has been failure to appear. It says 
“But if he [i.e., the judgment-debtor) fails so to 
apply, the Court may either direot the security 
to bo realised or commit him to jail in exe- 
cution of the decree. In the case of a surety, 
such seourity may be realised in mannor pro- 
vided by s. 253.” Now, this can only mean 
that, if a judgment-debtor fails to apply to bo 
made an insolvent in fulfilment of hiB under- 
taking there are two alternative penalties that 
may be inflioted upon him — he may either be 
sent to jail or the security he has given may be 
realized. Such security might be money or 
other valuable thing placed in deposit by the 
judgment-dobtor himself. But, if the security 
is personal seourity given by a surety, it may 
be realised as laid down in s- 253- That is 
the penalty for not making the required appli- 
cation may be realised in that way. There is | 
no mention of any penalty for mere fuilure to j 
appear when oalled upon. For a breaoh of the . 
conditions of the bond in that respeot there 
would be the usual remedy for broach of a secu- 
rity bond under the Code, whatever that may 
be. The provision at the end of the section 
concerning s. 253 does not apply to the realiz- 
ation of the seourity on failure to comply with 
the first condition, but only on breaoh of the | 
second condition. Ma BHWE Ml v. JAWAL 
PERRAD. U.B R. 1892-1896, 269 (19 B. 210, 

• 15 O. 171, 13 A. 100, 15 A. 183, 10 A. 37, B.) 

(1209)— Ss. 55(3) mu/ (•/), 151 -Sind In- 
solvency Rules, r. lJ — Application for declara- 
tion of insolvency dismissed— Fresh application 
barred without leave of Court under r. 11 — 
Abuse of process. — When the applioatiou of a 
judgment-debtor to be doolared an insolvent 
has been once dismissed, and he is re arrested 
in execution of decree against him, ho is not 
entitlod to a release under s. 55 (3) and (4) of 
the Civ. Pro. Codo, on oxpressing his will- 
ingness to apply again to bo deolared an 
insolvent, so long as the bar of the previous 
dismissal is not removed by obtaining leave of 
the Court under Rule 11 of the rules uuder the 
Insolvency Act, To allow a fresh application, 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1883, 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

without Rule 11 being oomplied with, would 
result in abuse of the process of the Court 
oontrary to the provisions of s. 151 of the Civ. 

Pro. Code. ABDUL JABAR v. SHEIKH KARIM, 

9 Ind. Cas 121. 

(1210) — S. 55, O. 21, r. 10 ( = ss. 336 and— 
337-A — Civ. Pro. Cole, 1882) — Surety — Judg» 
ment-debtor failing to apply for insolvency — 
Non-apj^sarancc — Discharge of surety. — On 
10th July, 1908, judgment-debtor applied under 
s. 336, Civ. Pro. Code. The surety agreed 
that if, the judgment-debtor, did not either 
apply within one month to be deolared an In- 
solvent or appear in Court on the due date, he 
would be liable to the decree-holder. Before 
the due date fixed for judgment-debtor’s appear- 
ance in Court, he applied under s. 337-A, 
instead of applying for insolvency. The Court 
heard the application when the judgment- 
debtor was present in Court, and postponed its 
further consideration to a date subsequent to 
the date originally fixed for the judgment- 
debtor’s appearanoe ; but on this date the 
judgment-debtor remained absent. The exe- 
cuting Court at first discharged the surety, but 
on review it made him liable. E eld, that the 
surety was absolved from his liability, as from 
the proceedings of the Court, it appeared that 
the original date fixed for the judgment-debtor’s 
I appearanoe was no longer to bo regarded as the 
I date fixed for his appearance, and no proceedings 
] took place on that date, and consequently, the 
' executing Court had no power to review its 
order releasing the surety from the obligation 
undertaken by him. BHAGWAN DASS v. 

, BHAGAT RAM, 61 P.W.R. 1910. 

8. 87 ( = 1882, s. 338 = 1877, a 338 ) 

See ARREST. 

See Execution of decree. 

(1211)— 8. 57 (O — See PLAINT— RETURN 
OF PLAINT, 2 A. 357. 

(121 1 -n ) — 8. 57 — See NO. 1205, supra. 

S. 58 (-=1882, a. 342 = 1877, a 342 = 1859, 

s. 278 ) 

See Arrest. 

See Execution of decree. 

(1313)— S. 55 ( = Cii>. l\o. Code. 1882), 

s. 311)— Assignee of decree, extent of right of, to 
proceed in execution.— The transferee of a decree 
is not entitled to get execution ordered by the 
Court, as of right, like the original decree- 
holder himself ; but, as s. 232 of the Oiv. P*o. 
Codo, provides, if the transfer bo by assign 
ment in writing, the transferee may equally 
apply for execution, as under that section, 
which also provides the ooufso to bo taken by 
the Court under such circumstances. TaVER* 
RIAL IIIRACHAND v. Umaji Hayabati, 9 B. 
179. [F., 16 B. 307 ; R., 31 B. 462«9 Bom. 

L.R. 728, 10 C,L.J. 396 = 3 Ind. Oas, 384-U 
C.W.N, 763.] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

(1213)— S. -58 ( = Ciu. Pro. Code , 1882, s. 342) 

— Period of imprisonment , Court's power to fix. 
—The Court has no authority to fix any term 
of imprisonment under s. 312, Civ. Pro. Code, 
when committing a debtor to jail. SUJAN 
BIBI v. 8AGAR MANDAL.S C.W.N. 143. (13 M. 
141, E.) 

(1214) — S. 58 ( = Civ. Pro. Code, 1892. s.341) 

— Non-payment of subsistence money — Arrested 
person discharged from Court-house— Effect- 
Discharge from jail.— Where a judgment-debtor 
is arrested ana brought to the Court and is 
ordered to be committed to jail, but is subse- 
quently discharged by the Court on the judg- 
ment-creditor omitting to pay the subsistence 
allowance to be sent together with the warrant 
of committal such discharge of the defendant | 
from confinement in the Court-house must be 
regarded as a discbarge from jail within the 
meaning of s. 341 of the Civ, Pro. Code. 

J UNA l* A SHANBHOG v. MANESHVAR KACHI, 

9 B. 181. 

(1215) — S. 58 ( = s. 341, Civ. Pro. Code, 1882) 
— Rc-curtst of judgment-debtor, — A judgment- 
debtor arrested and released immediately with- 
out being imprisoned may be re-arrested. V.8. ' 

T. SOMASUNDARAM PlLLAI V. MAUNG BA, 

U. B.R. 1897—1901, Yol. II, 281. (23 C. 128, P.) I 

(1210) — S. 58 ( = Civ . Pro. Code, 1882, s. 341) j 
— Release from arrest for non-payment of sub • ! 
sistence allowance— Right to re-arrest. — The fact 
that a judgmeut-debtor arrested in execution of 
a deoree was released owing to non-payment of 
subsistence money by the decree-holder, is no 
bar to his being arrested again in execution of , 
the same decree. H ABIB-UL-RaHMAN v. Ram- ' 
SAHAI, 26 A. 317. (8 M. 21, F.) 

(1217)— S. 59 ( = s. 341, Civ. Pro. Cede, 1862) 
— Insolvency Act [11 tC 12, Vic. c. 42 ), s. 13 
—Judgment-debtor— Interim protection order— 
Re-arrest under the same decree . — A judgment- 
debtor, who has been arrested and imprisoned 
in execution of a decree and has obtained an 
interim protection order under s. 13 of the 
Insolvency Act, is liable to be re-taken, in execu- 
tion of the same deoree, under the provisions 
of the Civ. Pro. Code. SHAMJI v. POONJA, 

4 Bom. L.R. 483 = 26 B. 632. 

(1219)— S. 59 — See ARREST, 8 M. 21, 23 C. 
128, 20 C. 874. 

(1219) — S. 58 (=s. 341 of Civ. Pro. Code, 
1877) — See CONTEMPT OF COURT, 4 0. 655. 

Q220) 8 58 — See IMPRISONMENT, 13 M. 

141. 

(1221) — 8. 58— See SUBSISTENCE MONEY, 
Boutke, 0.0. 28. 

(1221a) — S. 58-See NO. 1205. supra AND 
NO. 3710, infra. 

( 1222 )— 8. 58, 0. XXXVIII, r, 4 — See 
ARREST, 7 B- 431. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

8. 59 ( = 1882, s. 653.) 

See ARREST. 

See Execution of Decree. 

(1223;— S. 59, 0. 21. r. 37 —Application for 
execution of decree by arrest of judgment -dehto • 
— Discretion of Court to issue notice to show 
cause against the application— Illness, whether 
ground for ref using op plication. — Held, that a 
Court is not bound in every ease to issue a 
warrant for arrest, and that, if it has reason to 
believe that the judgment-debtor is not in a fit 
state of health to undergo confinement, it 
would aot wisely in issuing a notice to him to 
show cause in the first instance. DIP CHAND 
v. SHEIKH NAUSHAD ALI KHAN, 14 O.C. 36 = 
8 lod. Cas. 746. 

8. 60 ( = 1882, s. 266 = 1879, B. 266 = 1839, 

s. 205). 

See ATTACHMENT. 

See Execution of decree, 

(1224)— S. 60 ( = s. 2G6 of 1882, Civ, Pro. 
Code) — Application.— S. 266 ouly authorises 
the attachment of property over which the 
judgment-debtor has a disposing power which 
can be exeroised for his own benefit. And 
therefore suoh corpus or any part of it (as is men- 
tioned in this ease) does not come under s. 266 
of the Code. BlSHEN CHAND BASAWAT v. 

Nadir Hossein, 15 C. 329 = 15 I. A. 1, P.C. 

(1225)— 8. GO ( = Civ . Pro. Code, 1877, s. 266) 
— Exemption from attachment— Houses occupied 
by agr iculturists, what dots not amounted to . — 
The provisions of s. 266 (c;. Civ. Pro. Code, 1877, 
refers to materials of houses and other build- 
ings belonging to and occupied by agriculturists 
in their oapacity as such and for the purposes 
of that oooupation. Where the defendant, at 
a time when he possessed proprietary rights in 
a certain village, built himself a large and 
valuable dwelling house in it, and hia pro- 
prietary rights in such village being sold in 
execution of a deoree for money, he beoame an 
ex-proprietary tenant of the land held by him 
at the time of suoh sale as sir, held that the 
house was not exempt from attachment under 
the provisions of s. 276 (c), Civ. Pro. Code, 
1877. BlSHEN CHAND V. FUTTEH BAHADUR, 
A.W.N. 1882, 13. 

(1226)— S. 60 ( = s, 266, Civ Pro. Code, 1882) 
— Occupancy tenant- Mortq age of dwelling house 
— Decree tor sale of such house unlawful . — 
Under the Agra Tenancy Act, an ocoupanoy 
holding of a tenant is not transferable and 
oannot be sold by auction in execution of a 
decree. The dwelling house of an agriculturist 
may he deemed to be an appurtenant to his 
holding. 8. 266 of the Oiv. Pro. Code, 1882, 
prohibits the sale of dwelling houses oooupied 
by agriculturists, A Court therefore cannot 
make a deoree for sale of suoh dwelling house. 
An oooupanoy tenant made a mortgage of his 
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OiT. Pro Code (Acts Y of 1908, XIV of 1882. 
X of 1877. XXIII of 1861 and VIII of 

1859)— continued. 


01*. Pro. Gode (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 


occupancy holding and his dwelling house. 
The Court decreed sale of the dwelling house in 
a suit for sale upon foot of the mortgage. 
Jitld, the house was not saleable. RAMDIAB 
V. Narpat Singh, 8 A.L.J. 190 = 33 A. 136. 

(1227)— S. 60, Civ. Pro . Code, 1882, s. 266) 

Qhrotrizm villages not enfranchised — Mel- 
varam produce cannot be attached .— Under e. 
266, Civ. Pro. Code, it is only the saleable 
property of the judgment-dsbtor that is liable 
to be attached. So, future melvaram rents of 
shrotriem village that have not been enfran- 
chised cannot be attached in execution of any 

decree, Rajabadar Naidu v. Ghandrappa 

NAIDU, 4 M L. J. 13. [R., 12 O.C. 323.] 

( 1228) S. 60 ( — s. 266, cl. (c), Civ. Pro. Code , 
1882)—“ Occupied by” meaning of— Khurli, not 
lived in or used, if can be attached.— Where a 
khurli of the judgment-debtor, whioh he neither 
lived in nor used, was attached. Held, that it 
could be attaobed. In «. 26G. ol. (c), “ belong- 
ing to ’ and “ oooupied by ” are not synony- 
mous. The latter is not a mere repetition, but 
means “ lived in by ” or “ used for agricultural 
purposes by.” ATTAR SINGH v. BHAGWAN 
Das, 68 P.R. 1909 = 104 P.W.R. 1909=2 Ind. 
Cas. 983. 

(1229) S. 60 ( = s. 266. Civ. Pro . Code , 1882) 

Attachment and sale, exemption from — Agri- 
culturist — Town residence of an agriculturist , — 
S. 266, cl. (c) of the Civ. Pro. Code. 1882, 
refers to a house oooupied by an agriculturist 
as an agriculturist. It does not oxtend to the 
town residence of an agriculturist. MANECIi 
LAB v. Manibab, 7 Bora. L R. 683. 


(1230) — S. 60 t — Civ. Pro , Cede , 1882, s. 26 
(c) Agriculturist , meaning and applicability o 
The terms ‘ agricultrist’ in proviso (c) to th 
section does not refer to teuants only, but ata 
includes any person who is proprietor of hi 

^anpat Ram v. Lakshman Rao 

13 C. P.L.R. 30. (12 B. 363, D.\, 7 B. 530, R. 


(1231) — S. 60 ( = old s. 266) — Scope— 1 “ Agri- 
culturist >” meaning o/-“ The efieot of ihis 
section is to confer an extraordinary privilege on 
certain olasses of debtors and to treuch on the 
ordinary rights of a oreditor to realise his money 
from his dobtor’y property and, as such, this 
section should bo construed very strictly. Tho 
word 'agriculturist” in this section means uot 
a mere owner of land, but a husbandman 
carrying on and making his living by tillage. 

Bawa Guru akfish Singh v. Ghubam 
QADIR, 47 P.R. 1897. 


(1232)— S. 60 ( = s 266 of Code of 1682)— 
o. 266, Civ. Pro. Code, 1882 — JJousc mortgaged 
by agriculturist— Attachment— Validity.—' This 
seotion is no bar to tho attachment ol a house 
mortgaged by a defendant agriculturist in exe- 
cution of the mortgage-decree. Narain Das 
v. SHER Koan, 1 P.R. 1889. 

(1233) S- GO ( — old s. 266)— Jagir income 
pleged— Jaghir charged with decree-debt— No 


objection to attachment. — Where a defendant 
pledges his jagir income as a security lor the 
debt and a decree is obtained charging the jagir 
with payment of the decree debt, this seotion 
will not be a bar to the attachment of the same 
where the decree is the final adjudication on the 
liability of the property in question. MUSST. 

Mehr Nishan v. Nawabzada Muhammad 

KAZIM ABI KHAN, 38 P.R. 1900. [R. % 96 P.R. 
1906, 95 P.R. 1906, 6 P.R. 1903.] 

(1234) — 8> 60 ( = old s. 266) — Jagir revenue — 
Attachment — How to be realised — Collector — 

8. 143, Punjab Land Revenue Act, ltt87. — The 
mode prescribed in 8. 143 oi the Punjab Land 
Revenue Aot, 1897, is the only manner in 
whioh assigned land revenue could be attaohed. 

It can only be realised through the Collector, 
as the revenue thus attaohed is not a debt 
saleable under s. 266. NAWAB ABDUBBAH 
Khan v. Kuddan Mab, 4 P.R. 1894, Rev. 

(1235) — S. 60 ( = old s. 266) — Pensions Act 
(23 of 1871), s. 11— Jagir— Land revenue, in 
lieu of — Attachability of. — Jagir is a political 
pension witmn the meaning of s. 11 ol the 
Pensious Aot, 1871, and money due on account 
of it cannot be attaohed in execution ol a 
deoree. The faot that the manner of payment 
was converted from one of cash to an assign- 
ment of land in heu thereof would not alter 
the nature of the grant. SHaNKAR DaS v. 
Basant Singh, 133 P.R. 1890. See also, 
133 P.R. 1888, note. (57 P.R. i894, F.) 

(1236) — S. 60 ( = o/i s. 266)— Pensions ^Act 
(23 of 1871 )— Jagir income may be attached . — 
Money paid by the lambardars of a village to a 
judgment-debtor, due to him as jagir income 
may bo attaobed in execution of a decree. 
MUSSAMMAT LACHMI v. BHAGWAN SINGH 
133 P.R. 1888. 

(1237) — S. 60 ( — old s. 266 ) — Pensions Act, 
s. 11 — Severn/ kinds of jagir — ( oitrf to tng uire 
into nature of. — Before a Jagir inoome could 
be attaohed, the Court should enquire into tho 
nature of the jagir, as oomo jagir lucomes are 
liable to attachment, while oobora are uot. 
BASANT SINGH v. ASA RAM, 47 P.R. 1893. 
(57 <5c 68 P.R. 1684, 137 P.R. 1S90. R.) 

(1238)— S. 60 ( = <ii>. Pro. Code. 1S82, s. 266) 
— Pensions Act (23 of 1871), $. 1 1 — Execution 
of decree — Attachment of jagir.— Held, that the 
jagirs oallod as Pattidan Jagirs of the status of 
1809 in the Amballa District, not being politi- 
cal pensions, are not exempt from attachment- 
in execution of money-decree agaiusl the 
jagirdars. JOWABA SINGH v. DWAHKA DAS, 
92 P.L.R. 1904. (137 P.R. 1690, 47 P.R. 1893. 
57 P.R. 1884, 133 P.R. 1688, 35 P.R. 1900. 
P.L.R. 1900, 357, It.) 

(1239:— S. 60 (Civ. Pro . Code t 1877. s. 266) 
— Loan on security of pension— Liability of 
pension— Pensions Act , 23 of 1871.— A person 
who pledges a political pension as au available 
asset in security for a debt oannot avail himself 
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Civ. Pro, Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

of the protection of a. 266, Civ. Pro, Code, 
1877. Bat the decree cannot be exeouted by 
attachment and aaie of the pensionary right, 
title and interest of the judgment-debtor, but 
under the procedure provided in other sections 
of part F of Ch. XIX of the Civ. Pro. Code. 
Damodar Das v. Khwaja Mir Muham- 
mad. AWN. 1881, 147. 

(1240) — S. GO ( = Civ. Pro. Code , 1882, 
s. 36Gt — Execution of decree— Attachment — Act 
33 of 1871 {Pensions, s. 11)— Sum of money 
payable by special arrangement to judgment- 
debtor out of increased revenue from family 
estate. — The estate known as the Gursarai 
estate, in the district of Jhansi, was formerly 
held upon an “ ubari ” tenure, that is to say, 
the revenue assessed upon it was muoh below 
the usual amount. In 1895, the Government 
raised the assessment considerably and directed 
that, out of the increased revenue “as an aot 
of grace, ’’ the members of the family, other 
than its head, should have certain shares 
assigned to them. Held that these shares, 
whether they were to be regarded as assigned 
Government revenue, or as profits due to a 
person entitled thereto from the estate, were 
not a *' pension ” within the meaning of Act 
XXIII of 1871, and were not exempt from 
attachment in execution of a deoree. Bal 

Krishna Bhau v. Govind Rao, A.W.N. 

1902, 161. (4 B. 432, R.) [R., A.W.N. 1904, 

144, 26 A. 617.] 


(1241) — <$. GO ( = old s. 3GG) — Officer of 
British Regiment— Attachment of moiety of his 
salary , whether legal .— The moiety of the salary 
of an officer of a British regiment serving under 
the orders of the Government of India will be 
liable to attachment in execution under s. 266 
(A) {Hi). Civ. Pro. Code, 1882, as suoh offioer is 
a publio servant within the meaning of s. 2, 
Civ. Pro. Code, 1882. KERRING v. RAIKES, 
39 P.R. 1897. (24 C. 166, Not Appr.) 


(1242)— S. GO ( = s. 366, Civ. Pro . Code , 
2332 ) — Execution of decree— Attachment of 
future salary of private servant — Where a 
decree-holder applied on the 18th November, 
1907, for a attaohment of the judgment-debtor a 
salary for November and the succeeding months 
the judgment-debtor being a lawyer s clerk, 
held, that the unearned salary of a private 
servant in whole or in part was not liable to 
attachment in advanoe. (21 M. 39d. n & P . 
23 a 164 D .) Semble.— Where a servent 
cannot sue his master for salary before it is 
earned, snob salary is not “ property nor 

even a “debt” payable PfJ 

PRASAD v. LEWIS, 6 A.L.J. 227 — 31 A. 3U4 

1 Ind. Cas. 186, 


(1243)— S. 60 ( = s. 306 if), Civ. Pro. Code, 
1882 — Bight of fersonal service — " Brit Haha- 
brahmani. A br it mahabrahmam or right to 
officiate as a priest at the funeral ceremoneiB of 
Hindus dying wilbiD a particular distriot. is a 
right of personal service within the meaning of 



Cis. Pro. Code (iota Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

s. 266 (/) of the Civ. Pro. Code, anl, as 
such, it is not liable to attachment or sale in 
execution of deoree. DURGA PRASAD v. 
GENDA, A.W.N. 1889. 169 16 W.R. 171 and 
10 Bom. 395, R.) [R., 20 A. 234.] 

(1244)— S. 60( = Civ. Pro. Code. 1877. s. 360) 
— Decree passed onmortgage of vritti right — 
Sa£e of right in execution , — Where, in a decree 
passed on a mortgage of a person’s vritti right, 
the Court has expressly declared that the vritti 
right was to be sold in execution of the decree, 
objections to suoh a sale could not be raised in 
exeoution proceedings, on the grounds, either 
of the right not being from its nature a fit 
subject for sale or of its being exempt from 
attaohment under the provisions of s. 266 of 
the Civ. Pro. Cede. SADASH1V LALIT v. 
JAYANT1BAI, 8 B. 183. [Diss., 23 B. 131 I D., 
28 M. 94 = 14 M.L.J. 46b.] 

(1245)— S. GO ( = s. 3GG, Civ. Pro. Code , 
1882 )— Resulting trust— Expectancy. —Result- 
ing trust is not a mere expectancy or contin- 
gency under s. 266 (k) of the Civ- Pro. Code, 
1882. ANTOO v. ARDESHIR BYRAMJI, 1 Bom. 

L.R. 303. 

(1246) — S. GO[ = old s. 366)— Transfer of Pro - 
perty Act, 1882, s. 6— Transfer of right of succes- 
sion to accural — Legality, — Attachment in exe- 
cution of a decree cannot, under s. 266 (1c), Civ. 
Pro. Code, 1882, be made of a transfer of, or 
an agreement to transfer, rights of succession 
in expeotanoy ; but it is not unenforceable as 
being contrary to pnblic policy. NlZAM-UD- 
DIN v. Mussammat JANNAT BlBI, 38 P.R. 
1894, 

(1247) — S. 60 — \s. 366 (A), Civ. Pro. Code)— 
Execution of decree — Attachment — Contingent 
right— Right of 4 pre-emptor under a conditional 
decree for pre-emption.— Held, that the interest 
in the pre-empted property of a successful pre- 
emptor, who has not yet paid the pre-emptive 
price fixed by his decree, is an interest, the 
attaohment of which is prohibited by s. 266 
(A) of the Code of Civil Procedure. GORAKH 
SINGH V. SIDH GOPAD, A.W.N. 1906. 69 = 3 
A.L.J. 183 = 28 A. 383. 

(1248)— S. 60 ( = Civ . Pro. Code , 1882, s. 366) 
—Attachment of life-interest of Hindu Widow- 
Future maintenance— Res judicata.— In execu- 
tion of a decree against a Hindu widow, the 
deoroe-holder attached a village which had 
been transferred to her by her husband for her 
life-time, with every right therein except the 
power of alienation. But the attaohment was 
refused by the Court on the objection of a 
reversioner. Then, the deoree-holder applied 
for execution of his deoree by sale of the 
widow’s right to reoeive the rents and profits of 
the village. The widow contended that the 
right waB not saleable and that the application 
was barred by re s judicata. Held that the 
order made between the reversioner on the one 
side and the judgment-debtor and the deoree- 
holder on the other, was no bar to the present 



1263 


THE ALL INDIA DIGEST. 


1261 


Civ. Pro. Code (Acts Y of 1908. XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of | 
1359J —continued. I 
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application, that the right to reoeive the rents 
and profits of the village was attachable and 
saleable. Such right is not a right of future 
maintenance within the meaning of e. 266, 
Civ. Pro. Code, for, though one of the objects 
of the transfer of the estate was to afford 
maintenance to the judgment-debtor, the rents 
were not specifically assigned as maintenance. 
Nor, wa6 this an attachment of any contingent 
or possible right or interest within the mean- 
ing of the section. JAIRAJ KUARI v, DEBI, 
A.W.N. 1883. 9. [22. , 12 C.L.J. 146.] 


(1249) — S . GO ( = s. 266. cl. (6), Civ. Pro. 
Code , 1882) — Land granted for maintenance 
without any right of alienation — Maintenance 
right not liable to be sold in execution of decree 
— Estoppel bi/ judgment. — The respondent, as 
guardian of her minor grandsons, borrowed 
money from the appellant, who Drought a 
suit impleading her in it and got a personal 
deoree against her. In execution of the decree, 
her maintenance right in certain immoveable 
property, notwithstanding her objections, was 
attached and put up for sale. But when, 
however, the question of confirmation of the 
sale came up for decision, the then District 
Munsiff 6et aside the sale accepting the objec- 
tions of the respondent, that her maintenance 
right was not such as could be sold. On appeal, 
it was contended, on behalf of the appellant, 
that the respondent’s interest in the property 
was attachable and that she was estopped, by 
the order of the District Munsiff, from raising 
any question as to the saleability of her inter- 
est, sinoe she did not appeal against the order. 
Held, the instrument, by which the mainte- 
nance of the respondent was provided for, allow- 
ed her the enjoyment of the inoomo only of the 
lands, without the right to make any alienation 
by way of sale or otherwise. Accordingly, her 
interest in the land, thereby oreated was, with 
reference to s. 266, ol, (5), incapable of. being 
sold in execution of the docree. (10 B. 344, F.) 
[22,, 12 O.L.J . 146], Bold , also, that there is 
no estoppel in this oase. No doubt, “ estoppel 
is not confined to the judgment but extends to 
all facts involved in it as necessary steps or as 
the ground-work upon whioh it must have beeu 
baaed, It is allowable to reason back from a 
judgment to the basis on whioh it stands, 
upon the obvious principle, that, where a con- 
clusion is indisputable and could have beeo 
drawu from certain premises, the premises are 
equally indisputable with the conclusion. 
8uohoonolusion must be inevitable, or it oannoi 
be drawn,” What is relied on as an estoppe 
must be oertain to every intent. Under the 
oiroumstanoes of the ease, the word ‘ attach 
used by the District MuDsiff is ambiguous auc 
not free from doubt, because there were twe 
objects sought to be attaohed, via., her right t( 
maintenance and her right under certain in 
flferument nf lease, MUNISAMI Naidu v 
AMMANI AMflJAL, IB M.L.J. 7. (14 M.L.J 
379, R.) [R, , 17 M.L.J, 311.] 


(1250)— S. 60(~Civ. Pro. Code , 1882, s. 266) 
Execution of decree — Right of maintenance 
and residence — Saleable interest. — In execution 
of a decree for oosta the plaintiff decree-holder 
sought attaobment and sale of a house in^which 
the defendant judgment-debtor resided. The 
judgmeut-debtor objected to the attaobment 
on the ground that the house was wakf and he 
had no proprietary interest in it, but merely a 
right of maintenance and residence, which 
was exempted from attaobment and sale 
under s. 266 (1), Civ. Pro. Code. Asa-matter 
of faot, it had been decided in the suit, to which 
the decree related, that the plaintiff was en- 
titled, as Mahant, to Ihe property olaimed, 
which included the house in dispute, and the 
defendant was entitled as a dependant of the 
shrine, to whioh the property belonged, to a 
right of maintenance and residence only. The 
Divisional Judge disallowed the objection on 
the ground that the defendant-judgment-debtor 
was estopped from sayiug that the house could 
not be attaohed as it was wakf, that the plain- 
tiff beiDg Mahant and entitled to the reversion 
of the house could attaoh and sell it to recover 
the costs, and the sale would be for necessity. 
Held, that s. 266, Civ. Pro. Code, requi- 
res a preliminary condition to attachment that 
the property sought to bo attaohed should be 
saleable, or. that, over it or its profits the'judg- 
ment-debtor should have a disposing power, 
which he may exercise for his own benefit ; and 
that the defendant’s interest in ihe house, 
whioh was merely a right of residence and 
maintenance, wa9 not capable of attachment, 
as the defendant had no disposing power over 
it. Held, also, that the defendant had a suffi- 
cient interest in the institution to entitle 
him to objeot as against the Mahant, that the 
house as wakf property could not be sold, 
though the deoree was against himself ; and he 
was not estopped from raising the objeotion. 
JleUI, further, that since the defendant had 
no saleable interest in the house, the question 
of neoessity did not arise. NANAK CHAND v. 
KlSFIEN CHAND, P L.R. 1900, 209. 

(12511 — S. 60 ( *= old s. 266)— Right of 
residence — Saleabilitti of. — Where the defendant 
has only the right of residence in a houoe which 
belonged to a shrine, the interest he has id the 
house not being saleable, the house cannot be 
attaohed in exeoutiou of a deoree against him. 
Under this section, it is necessary to show that 
the property sought to be attaohed is saleable, or 
that the judgment-debtor is entitled to dispose 
of the property or its profits. NANAK CHAND 
v. KISHEN CHAND, 8 P.R, 1900. 

(1252)— S.6<M=*s. 266, Civ. Pro. Code, 1882) 
— Right to future maintenance, if an annuity is 
—Annuity, if attachable.— An annuity given 
by will is not a right to future maintenance 
within the meaning of s. 266 of the Code and 
can be attaohed in execution of a decree. 
GOPAL LaL SEAL V. F. J. MARSDEN, 10 C.W, 
N. 1102. (10 O.W.N. 1102, Fool-nots, F.) 
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(1258) — S.60 (-s. 266 ( 1 ) , Civ. Pro. Code, 
1882) — Annual hereditary allowance — Liability 
to be attached . — -A hereditary right to an allow- 
ance payable annually from the mclwaram of 
a certain estate is attachable in exeoution of a 
decree. |(9 M.L.J. 113, F.). The derendant, who 
has in his affidavit admitted that he has a here- 
ditary right to the allowance, cannot plead, in 
second appeal, that the allowance is only a 
voluntary grant. VaIDYaNATHA SASTRIAK v. 
EGGIA VENKATARAMA DIKSHaTHAR, 17 
M.L.J. 373 = 30 M. 279 = 2 M.L.T. 338. j 

(1253-a) — S. 60 ( = Civ. Pro. Code, 1892, \ 
s. 266 1 — Vritti, <iale of, in execution oj decree, if 1 
valid— Private al i nation — Succession— Custom. 

— A oompulsory alienation of a vri'.Li , oy way 
of sale in execution of a decree, is invalid as 
being not only opposed to Hindu law and public 
policy, but also against the provisions of s. 266, j 
Civ. Pro Code, 1882, as being a rignt of personal , 
servioe. But iu the case of private alienations, 
the prohibition is uot of general application, | 
such alienations to strangers only being 
generally discouraged. No general custom can be 
pleaded in such mattecs. The rules of succes- 
sion depend upon the nature of each particular i 
foundation or office, and iu respect ot it, custom 
and praotioa must govern and prevail over the 
texts of law which admittedly pcombits both 
partition and alienation. RAJARAM v. GaNESH, , 

23 B. 181. [-4 pi.* 26 M. 31 ; Cons., 31 C. 828 ; 

= 11 C.W.N. 782 ; R., 36 C. 975 = 13 C.W.N. 
1084 = 3 Ind. Cas. 76.] 


(1254)— S. 60 ( = s. 266, Civ. Pro. Cede, 

1882) — Execution of dec? ce— Attachment — Right 
to attach 'projits not yet due. — Held, that a mere 
right to reoeive profits, the profits in question 
not having yet acorued due, is uot susceptible 
of attachment iu exeoution of a decree. 8HER 
8INGH v. SRI Ram. A. W.N. 1908, 101 = 5 A.L. 
J. 251 = 4 M.L.T. 10 = 30 A. 246 <27 C. 38 ; 

28 C. 483, 14 M 1. A. 40, R.) 


(1255)— S. 60 ( = C’iu. Pro. ('ode, 1882, s. 266 
— Attachment of price in hands of purchasers in 
auction— Competency of auctioneer Judgment- 
debtor to object to attachment .- In this case, 
money in the hands of certain purchasers in 
auction, .payable to the auctioneer, was attached 
by a judgment-creditor of the latter. The auc- 
tioneer objected to the attachment on the 
ground that the above money was the proceeds 
of the sale of properties whioh did not belong to 
him, and it was held that the judgment-debtor, 
the auctioneer, had no disposing power over the 
money and, under the first paragraph of s. 266 
of the Civ. Pro. Code, it is only money over 
whioh the judgment-debtor has a disposing 
power, whioh he may exercise for bis own benefit, 
whioh is liable to attachment. Farther, there 
was nothing to prevent the jndgmen^debtor 
contending that be was merely t he trustee or 

bailee of the property, and that. ‘ her ®j° te ' ’ * 
was not liable to attachment under the 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

provisions of the said s. 266. T. H. 8MITH v. 
THE ALLAHABAD BANK, LIMITED, 23 A. 135 
= A.W.N. 1901, 20. 

(1256)— S. 60 ( = s. 266, Civ. Pro. Cole, 
1S82) — Attachment and sale of country liquor — 
Collector's permission— Abkar i Act (Bom. Act V 
of 1878), s. 16. — Country liquor is not exempt 
from attachment and sale in execution of a 
money-decree passed by a Civil Court. It is 
saleable property and is covered by the first 
part of s. 266 of the Civ. Pro. Code, 1882. 
The Collector’s permission is necessary to the 
sale of country liquor (s. 16 of the Bombay 
Abkari Aot), but it is not necessary to attach- 
ment so far as the attachment can be made 
without removal. PURSHOTTAM NARAYAN 
V. BALVANT Babaji, 10 Bora. L.R. 13 = 32 B. 
157. 

(1257) — S 60 ( = s. 266, Civ. Pro. Code , 
1882) — Execution of decree — Sale of land — 
Sanction of superior authority — Act XV 111 of 
1876 ( Oudh Laws), s. 20— Act IV of 1882 
(Transfer of Property), ss. 8i and 89 —Restric- 
tion attached to sale of land— Oudh, practice 
an regards sale of land in execution of decree in. 
— Under the provisions of s. 20, Oudh Laws 
Act (XVIII of 1876). in Oudh a deoroe or order 
passed under ss. 98 and 89 of the Transfer of 
Property Act (IV of 1882) would be subject to 
the restriction attohed to s. 266 of the Code of 
Civil Procedure ; and tbe sanotion of the 
superior authority would be necessary for the 
sale of land in all cases of mortgage. A sal’s in 
pursuance of an order under s. 89 of Act IV of 
1882 is a sale in execution of decree. 8YED 

Fida Hussain v. Kailasa, 3 0 C l. [R.. 8 
O.C. 409.] 

(1258) — S. 60 ( — Civ, Pro. Code , 1877 » 

s. 266) — Saleable property — Lease under 
Government. — With reference to Government 
notification dated 11th October, 1827, a lease 
of oertain land was granted to A. Under the 
terms of the lease, A held the land at the 
pleasure of the Government. Held that A had 
a saleable interest in the land in question 
liable to attachment and sale in exeoution. 

Mulchand V. Gardner, A.W.N. 1882, 100. 

(1259) — S. 60 ( = Civ. Pro. Code , 1882, s. 266) 
—Rights of use and occupancy in State land not 
liable to attachment and sale in execution of 
decree — Upper Burma Land and Revenue 
Regulation, — The Civil Courts must hold that 
an oooupier of State land has no transferable 
right of use or ocoupanoy therein, The 
occupier’s right is not saleable property within 
the meaning of s. 266 of the Code of Civil 
Procedure. MAUNG PO Min v. MAUNG PO, 
U.B.R. 1897—1901, Yol. II, 258. (26 C. 727, 

F.\ U.B.R. 1897—1901, Vol. II, 207., 209, R.) 
[R.; U.B.R. 1908, 3rd Qr.. Land and Revenue 
Regulation 1.] 

(1260)— S. 60 ( = s. 266, Civ. Pro. Code, 
1382 )— Attachment and sale of deposits under 
Provident Funds Ait , s. 4 .— When a person 
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retires from his service, the Provident Funds 
standing to his credit become re-payable on his 
demand or at his option : they are no longer 
“ compulsory deposits ’* within the meaning of 
6. 4 of the Provident Funds Act, 1897. From 
that time forward, the sum becomes a debt due 
to him by the Provident Fund, and can be 
attached under e. 266 of the Civ. Pro. Code, 
1892. Miller v. B.B. and C.I. Ry., 5 Bom. 
L.R. 454. 

(1261)— S. 60 ( = s. 226, Civ. Pro. Code , 1882) 
— Decree — Execution — Attachment — Sale — 
Possession of the property— Objections under 
the section. — In exeoution of a decree, the 
house of tho judgment-debtor (defendant) was 
attached and sold. The sale was confirmed by 
the Court. The plaintiff, being obstructed in 
seeking its possessoin, filed a suit to recover 
possession of the house. The defendant then 
contended that as he was an agricultnrietand as 
the house was occupied by him, the materials 
of it could not be sold having regard to s. 266 
( c ) of the Civ. Pro. Code : Held, (l) that 
in the absence of proof the exemption from 
liability to attachment or sale of the house did 
not exist for the purpose of exeoution pro- 
ceedings ; therefore the executing Court had 
oomplete jurisdiction to make the order it did : 
and that, therefore, it was not open to the 
defendant to oontond that there wa9 no juris- 
diction to order tho sale of tho house by 
reason of s. 26C (e) of tho Code ; (2) that as 
“ strangers to a suit are justified in believing 
that the Court has done that which by the 
direction of the Code it ought to do,” the 
plaintiff, who was a stranger to tho previous 
proceedings, was justified in believing that tho 
Court had authority to attach and soli tho pro- 
perty. In Courts of law only those facts can 
be taken to exist which are proved. PANDU- 
RANG v. KRISHNAJI, 5 Bora. L.R. 799 = 28 
B. 125. 

(1262) — S. GO ( = s. 266, Civ. Pro, ('ode, 
1882) — Arrears of rent — Sui( by auction-purcha- 
ser. — Arrears of rent duo under a sub-lease, 
which, under the contract, wore made payable 
to the lessor’s Zemindar, constitute a debt, 
due to the lessor, wbioh is liable to attachment 
and sale, under s. 266 of tho Code of Civil 
Procedure. LACC 1 MI Narain v. KALYAN 
Das, 5 A.L J. 263 = A. WN. 1908, 129. 

(1263) S. 60 ( — s. 266, Civ. Pro. Code, 
1882)-— Execution of decree— Attachment- 
Mortgage— Right of mortgagor in respect of 
mortgage money promised but not paid.— Whore 
money promised as a loan by a mortgageo is 
not advanoed in full, tho mortgagor is only 
entitled to reoovor, if anything, damages for 
non-payment of the balance : he cannot sue 
for specific performance of the agreement to 
tend tho full sum promised, and tho non-pay- 
ment of a portion of tho loau does not con- 
stitute a debt which can be the aubjeot of 
attachment and ealo uudor a. 266 of tho Code 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIH of 
1859)— continued. 

of Civil Procedure. PHUL CH.AND v. CHAND 
Mal, A.W.N. 1908, 103 = 5 A.L.J. 491=30 A. 
232. 

(1261) — S. 60 ( = s. 266 (n), Civ. Pro. Code, 
1882) — Attachment — Agriculturist- judgment- 
debtor — Attachment of fodder — Punjab Land 
Revenue Act— Reference to Collector. — As re- 
gards fodder for cattle belonging to an agri- 
culturist judgment-debtor, s. 266, cl. (n) of 
the Code taken with s. 70, Land Revenue Aot, 
makes it clear that the Civil Court oan attach 
only so much as will leave, in th3 opinion of 
the Collector of the Distriot, to whom a reference 
must be made, a sufficiency for the owner’s 
cattle calculated according to the rules of his 
department. OUR BAKSH v. KnAIRATl, 82 
P.R. 1907. (93 P.R. 1901, Overruled,) 

(1261-(7)— S. 60 ( = C’V. Pro. Code, 1882, 
s. 266 (/i),) expectancy to succeed by survivor- 
ship not attachable under — Possible succession 
to wiloio's estates (spes successions), — This 
was a suit for a declaration that a certain 
house was liable to bo sold in execution of a 
decree against his judgment-debtor. Defend- 
ant was the mother of the judgment-debtor. 
The will of her husband upon which he relied 
did not expressly givo her auy power of dis- 
posing of the house and the question remained 
whether judgment-debtor, one of her sons, 
had any attachable interest in it at the time 
when tho plaintiff attached it (the widow being 
alive). Held that until the defendant, the 
widow, died, it could not bo known who would 
inhorit the house. Tho judgment“debtor, as 
one of her husband’s sous had only a ' spss 
successionis,' “an expectancy of succession by 
survivorship” and such a hope or expectancy 
oould not bo attachod under s. 2C6 (A) of the 
Civ. Pro. Code. ANANDIl'Al v. KAJARAM, 22 
B 984. [/*,, 1 Bom. L.R. 303.] 

(1265) — S* 60— 6Ye ACT XXIIl.OF 1871, se. 8, 
11, 26 A. 617- l A.L.J. 333. 

(1266) — S. 60 —Political pension — Attach- 
ment— See ACT XX 111 OF AS7 I , s. 11, 6 A.L. 

J. 519 = 5 y.,L 1\ 383 = 31 A. 362 = 2 Ind. Cas. 
100. 

,tf(l267) — S. 60— Allowance of ward granted by 
Court of Wards, attachment of, in execution of 
decree against him— S(c U. P. ACT III OF 
1399, s. 22. 7 O.C. 174. 

(1268) — S. CO— Wife’s share in let-tet- paw 
property — Alienability — Attachability — See 

Buddhist law -Divorce, 8 lnd. Cas. 992. 

(1269) — S. 60— Lease Prohibiting alienation 
by sale or gift — Lessee having saleable interest 

— See Lease— construction of Lease, 

20 C. 273. 

(1270) — S. 60 — Right to maintenance when 

attachable — See Maintenance. 12 C.L.J. 146/ 

= 7 Ind. Cas. 80. 

(1271) — S. GO— See RESULTING TRUST, i 
Bom. L.R. 803. 
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(1272)— S. 60 — See ST. 11 & 12, Vic. C. 21, 
ss. 7, 30, 26 M. 214. 

(1273) — S. 60 — Attachment and sale of Toda 
giras allowance-~See TODa GIRAS, 10 Bom. 
L.R. 1201 = 33 B. 258. 

(1273-a; — S. 60— See NOS. 83, 194, 912, 9i3, 
supra AND No. 3771, infra. 

(1274)— S. 0u (1) (c)— Agriculturist's House- 
Sale. in execution of decree on mortgage, whether 
legal.— Held per Richards, C.J. , ana Tudball , 

■J. {Barter ji, J., contra i, that the house of an 
agriculturist (which is not an appurtenance of 
his holding which he is forbidueu by law to 
transfer,) is liable to sale in execution of a 
decree obtained on foot oi a mortgage made by 
him, there being nothing in s. 60, cl. 1 (c) of 
the Code of Civil Procedure to render such sale 
illegal. Per Richards , C.J.— The Code of Civil 
Procedure is an Act whioh deals entirely with 
matters of procedure ; and prima facie it is very 
improbable that the legislature intended to 
deal with matters of substantive law. Where 
it was considered necessary tor the protection 
of certain classes of tenants that their powers 
of transfer should restricted, the legislature, 
oy express provisions in the Tenancy Act, has 
60 enaoted. S. 60 and the proviso to it deal 
with simple money decrees and uot with 
mortgage decrees. Per Banerjt, J . — The legis- 
lature clearly intended that no Court should 
sell a house belonging to and occupied by an 
agriculturist, provided that the house is ot the 
description mentioned in cl.(c) of the proviso to 
6. 60, Code of Civil Procedure, and it makes no 
difference in the powers of the Court, whether 
that house was mortgaged by the agriculturist 
for his debt or was not so mortgaged. The 
proviso forbids both attachment and sale, that 
is, where an attachment must precede a sale, it 
forbids attachment, as well as sale, and where 
attachment is not a preliminary step, it forbids 
sale. BHOLA Nath v. KlSHORI, 8 A.L.J. 
1049, F.B. 

(1274-a) — S. 00, cl. (n) — Attachment i n 1 
execution of a decree— Crops standing on land 
given for maintenance— Such crops, whethe 1 
Liable to attachment— Distinction between them 
and a right to future maintenance , pointed 
ou t .— Where a certain land is given to a Hindu 
widow by the will of her deceased husband, to 
be enjoyed by her during life in lieu of mainte- 
nance, what she acquires under the grant is 
not a right to maintenance but to the usufruct 
of the property so that the produce of the 
laud, as it accrued, becomes at once her pro- 
perty. Therefore the crop growing on the 
land, being her property, mu6t be available tc 
answer her debt and is liable to attachment in 
execution of a decree obtained against her. 
(15 M.L.J. 7, 10 B. 342, D.) What is inter- 
dicted by the legislature in cl. (n) of s. 60 of 
the Civ. Pro. Code, is attachment of a mere 
right to a future maintenance, and not of a 
debtor’s property or any interest in property, 


, CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

though such property or interest in property, 
might have been granted to him oc her for main- 
tenance. Quccre: — Whether cl. in) of s. 60, 
Civ. Pro. Code, would apply whether the right 
to maineuance is derived under the general 
Hindu or Mabomedan Law, or unaer an 
instrument in the nature of deed or will ? 
GOVINDA PILLAI V. GANAPATI1Y PILLAI, 
(1911) 2 M.W.N. 563=10 M L.T. 493. 

(1275) — Ss. 60. 64 — See U.P. ACT XVIII OF 
1876, s. 20, 8 O.C. 409 (B.j 

(1276)— Ss. GO, 73 ( = Civ. Pro. Code, 1877, 
s. ‘300 (c) and Expl. (a) and s. 395( — Proceeds 
of sale of building mater ials m execution of rent- 
j aecrce, rateable distribution not grantable in 
' respect of.— Inasmuch as under s. 266, ol. (c) 
of the Civ. Pro. Code, 1877, the materials of 
the house and buildings of a judgment-debtor 
could not be attached or sold by an ordinary 
creditor, though they may be 6oid by the land- 
lord for rent- (see Expl. (a) to the section) ; the 
intention of the Legislature would be frustrat- 
ed, if tbe proceeds of sale of such materials 
realised at the suit cf the landlord, be allowed 
to be rateably distributed uuder s. 295 of the 
Code, and it would be giving to the ordinary 
creditor a benefit which the Legislature clearly 
meant to confer upon the landlord but to with- 
hold from the ordinary creditor. MAN1KLAL 

Venilal v. Lakha and Mansing. 4 B. 429. 
[R., 8 A-W.N. 154, 23 A. 103. j 

(1277) — S. 00, O. 31, r . 3, Civ. Pro. Code 
(A t XIV of 1882), s. 338— Certifying pay- 
ment without any execution apvlization pend- 
ing — Step in aid of execution — Limitation Act 
I (IX of 1908), sch. II, art. 183, cl j , cxpla- 
national— Army Act, 1831. U and -15 Viz. Ch, 
j -56/, s. 136— Army Annual Act , 1895, s. 4. — A 
I decree was passed against K. L and V, in 1900. 
No application for execution was made till 
1910, but one of the judgment-debtors other 
than L, paid sums ot money from time to time 
which were certified by the decree-holder under 
9 . 258 of the Code. Held , that the present 
application which was against L was not barred 
by time as the deoree-holder had certified pay- 
ments and thus had applied in accordance with 
law to the proper Court to take some step-in- 
aid of execution. ( 12 a. 399, F.) Held, also, 
that the pay of an officer ot His Majesty’s 
regular forces is not liable to attachment in 
execution of a decree. (24 C. 102, 25 M. 402, 
R,) Where a decree provided that the plaintifi 
was entitled to premiums, on a policy of life 
insurance, which was security tor the debt, 
held that the Court did not give a decree for the 
realization of such future and unascertained 
sums as against any of the defendants. LECEY 

v. Bane of upper India, Limited. 8 A.L. 
J. 487. 

(1278)— S. 60,0. 31, r. 16 ( = ss. 266, 368, 
Civ, Pro. Code, 1882) — Monthly allowance, not 
compassionate, payable on the ' first of the fol- 
lowing month Attachment thereof, validity of— 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 

‘Debt.'— A deoree-holder applied for attach- 
ment of the allowance due to the judgment- 
debtor for the half of a month. An order, 
purporting to be mado under e. 269 of the Code, 
was accordingly issued by the Court, The 
judgment-debtor, thereupon, objected, inter 
alia, on the ground that the attachment was 
premature inasmuoh as the allowance for the 
month did not fall due till the 1st of the next- 
month. It was also objected that the allow- 
ance was not an attachable 'debt,’ within the 
meaning of s. 266 of the Code. Held, that, 
undec the oiroumstance9 of the case, the allow- I 
anoe was, in no souse, a oompassionate one, but | 
was an acknowledged debt, accruing due and | 
aotually existing, with a right to payment on ; 
and after the first of the following mouth. The 
allowance was in consequence attachable ; and 
the prohibitory order, which was only for the 
attachment of half the judgment-debtor’s 
allowance for a month, was against an existing 
debt, which had then accrued due, though 
payable on the first of the following month. 
The attachment was, therefore, validly made. 

Maharani Dambar Koeri v. Rai Sham 
Kissen Das, 9 C.W.N. 703. (27 C. 38, 14 M. 
I. A. 40, R.) [«., 7 C.L.J. 658 = 12 C.W.N. 
145.] 

(1279}—8. 60, O. 21, r. 46 — See ATTACH- 
MENT — Subjects of attachment, 3 a. 12 

(1280) — S' 60 (1) (i) and O. 21, r, IS (3)-- 
Exccution of decree— Attachment —Pay of Mili- 
tary AssistantSurgeon — Exemption from attach- 
ment under Army Act , 1881 (44 & 451 ic. c. 58), 
s. lli — Refusal by Officer Commanding to comply 
with order of attachment— Procedure to be adopt* 
ed by Civil Court. — Held, that the pay of an 
Assistant Surgeon in the Military employ is 
absolutely protected from attachment in oxeou- 
tion of a deoree (s. 144 (3)- proviso 1. Army 
Aot, 1881, 44 & 45 Vio, o. 58) beoauso suoh an 
officer is not a 'public ollioer’within the mean- 
ing of s. 60 (i), Civ. Pro. Code, 1908. Where 
an Officer commanding refuses to oomply with 
an order of attachment of the pay of an officer, 
which is liable to suoh attachment. Held , 
that the Civil Court ought to aot under the 
provisions of O. XXI, r, 48 (3), Civ. Pro. Code, 
1909, that is to say, the Court should prooeed 
to reoover from Government, for the benefit of 
the decree-holder, the sums which should have 
been stopped out of tho judgment debtor’s pay, 
and remitted to tho Court by the officer autho- 
rised to disburse the judgment debtor’s pay 
leaving the Government to settle up as it pleases 
with ita officer, the judgment-debtor. OAKES 

& Co. Ltd. of Madras v. Mr. J. P. Dis- 
Oarcie, 10 P,R. 1910 = 23 P.W.R, 1910 = 8 
Ind. Cas. 802 = 68 P.L.R. 1910. 

(1281) — 8. 60, O. XXI, rr, 51, 52 — Construc- 
tion of legislative enactments— How far Reg. 
IV of 1831 and Aot XXIII of 1938 repealed by 

— See Statutes, construction of, 4 M. 
H.O. 277# 


Civ. Pro. Code (AotB Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(1282)—$. 60, O. 21, r. 53 ( = s$. 266 (6) and 
273 , Civ. Pro. Code, 1882) — Attachment of right 
to future maintenance — Decree for maintenance 
whether money-decree — Proper procedure in 
execution — Practice . — The deoree for mainten- 
ance, is a right to future maintenance, and 
oannot therefore be attaohed under s. 266 (6), 
nor can it be attaohed under s. 273 as a money- 
decree. The proper procedure to be followed 
would be that laid down in Monessur Das v. 
Beer Pratab Sahu. NANAMMAL v. THE COL- 
LECTOR OF TRICHINOPOLY, 20 M L.J. 97 = 8 
Ind. Cas. 879- (15 W.R. 188, R.) 

(1283)— S. GO, O. XXI. r. 53— See ATTACH- 
MENT.— SUBJECTS OF ATTACHMENT, 2 A. 290, 

16 B. 522. 

(1284) — S- 60. 0.21, r. 54, Civ. Pro. Code, 1882, 
(—ss. 266 and 271) — Property/ under mortgage 
with possession — Liability to be attached— Right 
to redeem— Attachment of . — Though property 
under a mortgage with posseeoion could not be 
attaohed, the right to redeem the property is 
liable tc attachment. MOOTIA CHETTI v. 
Maung Gyi, U.B.R. 1897—1901, Yol. 11, 261. 
(21 B. 226, F .) 

(1285)— S. 60, O.XXI, r 83, O. XL, rr. 1,2,3 
— See Attachment— Subject of attach- 
ment, 6 B.L.R. 646 = 15 W. R. 188. 

(1286) — S. 60, O. 22, rr.90, 92, s. lol, 0. 
13, r. I [ — Civ. Pro. Code, 1682, ss. 266, (1) 
31 1,31 2, 5SS)~ Execution of money-decree obtained 
against Hvidu icidow — Sale of property assigned 
for maintcnaiice — Order allowing object. on to sale 
— Appeal — Letters Patent, s. 10. — After a sale of 
certain villagos in execution of a money-decree 
against a Hindu widow, she objeotei to suoh 
sale alleging that the villages had been given to 
her in lieu of maintenance under an agreement 
made in compromise of litigation between her 
and the owners of tho villages, and were, by 
reason of the proviso to s. 266 of tho Civ. Pro. 
Code, ol. II), not liable to attachment or sale 
in exeoutiou of tho deoree against her. The 
High Court, on appeal, reversed the order of 
the first Court and allowed her objections, on 
tho ground that the rights and interests whioh 
havo been mado over to a Hindu widow, by the 
family to whioh she belonged, in lieu of main- 
tenance, cannot be attaohed and sold by 
auction in satisfaction of a decree against her, 
by reason of the proviso, ol. (1) to s. 266 of the 
Code. On an appeal under the Letters Patent, 
s. 10, it was held that the application by the 
widow to the first Court was to be treated as 
one made uuder s. 311 of tho Code, and that 
Court's ordor was therefore an order passed 
uuder s. 312, and consequently that, by reason 
of the prohibition oontainedin s, 5S8, no appeal 
lay from the order of tho single Judge of the 
High Court on appeal to him from the fint 
Court’s order. BANSIDHAR v. GULAB KUAR. 

16 A. 443«A.W.N. 1894,148. [R,, 14 O.P. 

L.R. 114,] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 3877, XXIII of 1861 and VIII of 
1859) — continued, 

S. 62 ( = 1882, a. 271 = 1877, s. 271). 

See ATTACHMENT. 

(1287)— See EXECUTION OF DECREE — 

Mode of execution, 3 B. 89. 

8. 63 ( = 1882, s. 285=1877, s. 285), 

See Attachment. 

See Execution of decree. 

(1288) — S. 63 ( = s. 365, Civ, Pro Cede, 1877 
— Applicability, — It is doubtful whether s. 285 
applieR to immoveable property at all ; and 
even assuming that it does apply, there is 
nothing in it which would destroy the validity 
of a sale already made, provided the proceeds 
of such sale were paid into the Court under 
whose decree the property was first attached. 
Obhoy Churn coondoo v. Golam ali, 7 C. 
410 = 9 C.L.R. 361. [R., 7 M. 47 ; Appl., 12 C. 
333.] 

(1289)— S. 63i - Civ. Pro. Code. 1882, .?6'5). 

The provisions of this section apply to immove- 
able property. The words ‘ in the custody’ of 
any Court in the seotion imply actual custody 
and relate baok to s. 272. MUTTU KARUPPAN 
v. MUTTU RAMALINGA, 7 M. 47. [Appr., 18 
A. 348 ; R , 12 C. 333, 19 C. 651, 18 B. 458, 
22 B. 88 ; D., 22 M. 295 = 9 M.L.J. 1.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1862, 
X of 1877, XXIII of 1861 and VIII of 
1859— continued. 

Cause Court— Subsequent application for execu- 
tion of decree of Subordinate Judge — Validity 
of sale by Small Cause Court,— G obtained a 
decree in the Court of Small Causes at Surat 
against his debtor M, and in execution attaohed 
a oertain debt due co M and a proclamation of 
sale was duly issued. But before the actual 
sale by that Court, the same debt was attaohed 
in execution of a decree passed by the Court of 
the First-Class Subordinate Judge of Surat 
against the said M at the instanoe of K. The 
proceedings, however, under the Small Cause 
Court decree were continued and the debt was 
sold in exeoution and was purchased by the 
applicant. Held that the sale by the Small 
Cause Court was not rendered invalid by the 
subsequent proceedings in the First-Class Sub- 
ordinate Judge’s Court. The term “ grade ” in 
s. 285, Civ. Pro. Code, has the same meaning 
as it has in s. 5 of Act VIII of 1859,— that is 
to say, that it depends upon “ the pecuniary 
or otner limitations ” of the jurisdiction of the 
; particular Court, and, therefore, as s. 285 is 
applicable to 8mall Cause Courts, the Small 
Cause Court is of inferior grade to the Court of 
the First-Class Subordinate Judge. TURMUK- 
' LAL HARKISAN RaI v. KALIYANDAS KHUSAL, 
19 B. 127. [F., 22 B. 88 ; R., 18 A. 348, 13 C. 

P.L.R. 145.] 


(1290) — S. 63 ( = s. 365, Act 11 of 1882, Civ. 
Pro. Code .)— • Attachment — Sale', in execution .by 
secon-l Munsiff of property already under an 
attachment by first Munsiff— Validity of sale by 
second Munsiff.— Where the same property 
was attaohed by the Courts of the fic9t and 
seoond Munsifis (the Court of the first 
Munsiff dot being a Court of higher grade 
than that of the second Munsiff within the 
meaning of b. 285, Civ. Pro. Code,) and it 
was oontended that the sale by the second 
Munsiff, was absolutely void, inasmuch as the 
property had been attached by the first Munsiff. 
held that the sale by the eecoud Munsiff, under 
whose decree the second attachment was made, 
was valid. DWARKA NATH LASS v. BaNKU- 
BEHARI BOSE, 19 C. 651. (12 C. 334. F. ; 4 

A. 359, 5 A. 615, Diss.: 7 M. 47. R ) [Cons., 
13 C. P.L.R. 145 ; R., 18 B. 458/ 22 B. 88. 25 
C. 46, 34 C 836 = 6 C.L J- 130.] 



I 


( 1291 ) S 63 ( = Civ. Pro Code, 1882, s. 365) 

-Attachment by Courts c J different grades— 
Sale by Courts cf lower grace --Where Courts of 
different grades have attached the same proper- 
ty in execution of decrees, a sale by tne Court 
of lower jurisdiction is invalid , although the 
Bale has been effected in ignorance of the pro- 
ceedings taken and pending in the Court of supe- 
rior "^diction. Cheran J l Lal V. JAWAHIR 

Mal 26 A. 538. (4 A. 359. lb A. 348, R.) 

[R„ 6 C.L J. 130 = 34 C. 836.] 

naq-21— S. 63 { — Civ. Pro. Code , 1862, s. 
265) — “ Grade” meaning of— Small Canse 
Court inferior in grade to First-Class Subordi- 
nate Judge's Court-Attachment and proclam- 
ation of sale in execution of decree of Small 


(1292-a) — S. 63 ( = Civ. Pro . Code , 1882, s, 
365)— Execution of decree— Attachment-land, 
sale of property by Courts of different grades — 
Purchasers at sales, r t speUive rights of. — When 
property is attached by more Courts than one, 
each of them has jurisdiction to Bell it, and 
s. 285 cf the Civ. Pro. Code, merely declares by 
which of such Courts that jurisdiction should 
be exercised. Its provisions are directory aB to 
which of the Courts shall exeroise what would 
otherwise be concurrent jurisdiction and do not 
in anyway annuljthe jurisdiction of the Court 
of lower grade when it comes into competition 
with the jurisdiction of a superior Court. The 
sale by the Court of lower grade being in suoh 
a case merely irregular, the purchaser at the 
sale will take an indefeasible or defeasible title 
according as he knows or does not know of the 
irregularity. If he buys bona fide and without 
notice his title will be periect and he will not 
be affected by the irregularity of the proceed- 
ings resulting in the sale. The defendant in 
this case did not set up the plea that he was a 
bona hoc purchaser without notice. The Court 
which sold had lull knowledge of the proceed- 
ings in the Subordinate Judge’9 Court and 
there was no reason to suppose that thedefend- 
aut had not similar knowledge. His purohase 
could, therefore, confer no good title on him, 
it being liable to bo defeated by the purohase 
made by the plaintiff. ABDUL KARIM v. 
THAKORDAS, 22 B. 88. [F,, 13 C. P.L.R. 145 ; 
App\, 22 M. 295 = 9 M.L.J, 1 ; R., 34 C. 836, 
6 C.L J. 130 ] 

(1293)— S. 63 ( = s. 365, Civ. Pro. Code , 1882) 
— Attachment of property by two Courts of 
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Civ Pro. Code (Acte Y of 1908, XIV of 1893, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1883 
X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 


different f trades — Validity cf sale by Court of 
lower yrade — Execution of decree . — Property 
attached by two Courts — one of a superior, and 
another of an inferior grade — cannot be sold by 
the Court of the lower grade. Such a sale will 
be invalid, whether tne latter Court sold the 
property in ignorance of the attachment of the 
Court of the superior grade or with a knowledge 
thereof ; and the purchaser thereunder has no 
locus ' standi to bring a suit for a declaration 
that a subsequent sale held under the attach- 
ment of the Court of the superior grade is not 
valid and binding as against him. Har PRASAD 

v. JAGAN LAL, 27 A. 56 = A.W.N. 1904, 161. 
(A.W.N, 1901, 95, F.) [ Diss .. 34 C. 836 = 6 C. 

L.J. 130 I F., 31 A. 527 = 6=)A.L.J. 703.] 

(1294)— 5. 03 ( = s. 385, Civ. Pro. Code , 
1882) — Attachment — Superior Court— Inferior 
Court— Sale in execution of decrees .— $. 285 is 
merely a section for proceduro to prevent differ- 
ent claims arising out of the attachment and 
sale of the same property by different Courts. 
In this case, the earlier deoisions were adhered 
to, and the contention that the sale, by a 
Muneiff, of property under attachment by a 
Subordinate Judge was absolutely void, was 
overruled. Ram Narain Singh v. Mina 
KOERY. 25 C. 46. (12 C. 333 19 C. 651, 18 

B. 458, R ) [B., 22 M. 295 = 9 M.L.J. 1, 13 

C. P.L.R. 145, 34 C. 836 = 6 C-L.J. 130.] 


(1295)— S. 63 { — Civ. Pro. Code, 1882, s. 3do) 
—Court of Munsiff in N.W.P. , a Court of 
higher grade than a Small Cau\e Court. — For 
the purposes of s. 285, Civ. Pro. Code, the 
Court of a Munsif in the North-West Provinces 
must be regarded as a Court of higher grade 
than a Court of Small Causes. Ballu RAM 
V. Raghurar Dial, 16 A. n, F.B. = A.W.N. 
1893, 211. 

(1296) — S. 63 ( = ( iv. Pro. Code. 1882, 
s. 385)— Attachment by tivo Courts of different 
grades —There is nothing in s. 265 of the Civ. 
Pro. Code to eay that it shall not apply if, 
after attachment by two Courts, the property 
happens to bo sold by tho inferior Court, or if, 
before attachment by the Court of highor grade, 
proclamation of sale in execution of the decree 
of the Court of lower grade has been issued. 
Under the section, where tho sarao property is 
attaohed in execution of tho decrees of Courts 
of different grades the Court of higher grade 
has alone tho jurisdiction to sell or receive or 
realise the property, and it is that Court which 
must defcermino any claim and any objection to 
the attachment of either Oourt. Balkishfn 
v. Narain Das, 18 A. 348 = A.W.N. 1896 93 
(4 A. 359, 5 A. 615. 7 M. 47, 11.) \ F 26 A* 

538 = A.W.N. 1901, 95 ; R. % 13 C.P.L R 145* 
34 C. 836 = 6 O.L.J. 130.] ' 


(1297)— S. 63 { — Civ. Pro. Code, 1882, s. 385) 

—Sale by two Courts— Title— Notice— Parties, 

— Whero property, attaohed in oxeoution by a 
superior and an inferior Court, was sold by tho 
latter without notico of tho proceedings in tho 


superior Court, held that the sale was valid. 
S. 285 of the Civ. Pro. Code renders a proceeding 
in oontravention of it void, only if there were 
notice of the proceedings in the superior Court. 
The question of notice can arise only as between 
parties to the proceedings in the two Courts 
*nd the sale cannot be impeached by strangers’ 
IiUNHAYAN v. ITHU KUTTI, 22 M. 298 = 9 M 

L J. 1. [F., 13 C.P.L.R. 145 ; R „ 34 O. S36 = 

| 6 O.L.J. 130.J 

(1298)— S. 63 ( = C»u. Pro. Code , 1862, s.2$£) 
•Execution of decree— Property attached by Rev- 
enue as well as Civil Court .— The principle that, 
in matters as to which the Rent Act is silent 

the Revenue Courts are to be governed by the 

Civ. Pro. Code, must bo applied subject to the 
broad line of demarcation between the functions 
of the Civil and Revenue Courts whioh the 
Legislature has drawn, and without making 
one class of Court encroach upon the province 
of the other. Tho provisions of the Code and 
those of the Rent Aot relating to execution of 
decrees are widely different. Although the 
provisions of 9. 285, Civ. Pro. Code, would 
govern the procedure of Revenue Courts, if 
property 13 attached in execution of deorees of 
more Revenue Courts than one, yet the section 
would bo inapplicable as between a Revenue 
Court on the one hand, and a Civil Court on the 
other, i c., where property has been attaohed in 
execution of a Civil Court-deoree and also of a 
Revenue Court-decree. Whero, therefore, the 
same property had been attaohed by a Revenue 
Court and by a Civil Court, but was first sold 
by the Revenue Court, it was held that the 
purohaser theroin took a good title as against the 
purchaser in execution-9ale hold bv the Civil 
Courc subsequently. RAGHUBAR DaYAL v. 

Bankrlal, 22 A. 182 = A.W.N. 1900. 37. (16 

A. 496, 21 A. 405, 5 A. 406, I?.) 

(1299)— 8. 63 — See SALE— BALE IN EXECU- 
TION OF DECREE— SETTING ASIDE SALE, 
6 A. 615 = 3 A.W.N. 167. 

(1*299- a) S. 63— See NOS. 914, 915, supra 
and Nos. 1511, 1512, 3728, 4044, inf, a. 

, (1300) Ss. 63. 5o. O 33, r. 4 { = Civ. Pro. 

i { ° dc ' 18 ® 2 - 334, 368)— Execution of 

~**ttachwient and sale bj/ Courts of 
different grades — Death cf judgment-debtor 
p, u>r to sale in execution , — Where tho same pro- 
perty, attached in execution of decrees obtained 
on tho first and second mortgago of it, by two 
Courts of a lower and a higher grado respec- 
tively, is, after its sale by tho latter Oourt. 
ordered by the Court of lower grado to be sold 
m execution of its decree, such sale is not 
invalid with refereuce to s. 285 of the Civ. 
Pro. Code, as, at the time it was ordered, the 
property was not under attachment in execu- 
tion of the deoreo of the Court of higher grade 
as that decree had been executed by the sale of 
tho property. ( i A. 359, £>,) A sals in exeon- 
tion of a deoreo is not rendered invalid by the 
death of the judgment-debtor after attaohman 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Cl?. Pro. Code (Act Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 


and before sale, and by the omission to make 
his legal representative a party to the execution- 
proceedings. STOWELL v. A.JUDHIA NATH, 
6 A. 233 = A. W N 1885. 67. [Appr., 12 A. 440. 
F.B.; R., 19 B. 276, 10 C.L J. 396 ; D.. 15 M. 
399.] 

(1301) — Ss, 63, 73, ( = Civ. Pro. Code. Act 14 
of 1892, ss. 285 and 295) — Transfer of decree . — 
8. 295, Civ. Pro. Code, does not require the 
transfer of a decree as a condition precedent to 
an application under s. 285. Har BHAGWAT 
Das Marwari v. ananda Ram MArwari, 
2 C.W.N. 126. (Z)., 4 C.W.N. 542 ] 


(1302) — Ss. 03, 73 — Rateable distribution— 
Holder of decree of Township ('ourt— Attach- 
ment and sale of properties by — Holder of 
decree of Sub- Divisional Court— Attachment of 
same properties by Sub-Divistonal ('ourt —Ap- 
plication by the latter for rateable distribution 
— Right to obtain such distribution — Wrongful 
payment of the whole assets to another — Suit to 
recover same under s, 73 (2), Civ. Pro. Code, 
1903 — Scope of s. 73. — A, in execution of a 
decree obtained by him in the Township Court 
against X, attaohed, on 30tb March, 1909, cer- 
tain properties belonging to X and had them 
sold on 5th May, 1909. The sale-proceeds were 
received in full by the Township Court on 5th 
May, 1909 and paid (part) to A and (the bal- 
ance) to X on the 5th June, 1909, and 26th July, 
1909, respectively. Meanwhile 8 obtained a 
deoree in the 8ub-Divi=iooal Court against X 
and had the same properties attached on 2nd 
May, 1909, by an order of attachment passed by 
the Sub-Divisional Court. On 4th May, 1909, 
S applied to the Township Court for the sale 
of the said properties in pursuance of the at- 


tachment made at his instance by the Sub- 
Divisional Court and for leave to bid at such 
sale. The leave was granted- Oa 19th May, 
1909, 8 again applied to the Sub-Divisional 
Court, stating that the property had been 
already sold by the Township Court in execu- 
tion of A's deoree, and praying for rateable 
distribution. The application was forwarded to 
the Township Court on 12th June, 1909, whioh 
Court refused to give rateable distribution ou 
the ground that it was too late under s. 73 (2), 
Civ. Pro. Code. 1909. Held, that S was en- 
titled to get a refund of the share of the sale- 
proceeds, whioh bo would have received on a 
proper rateable distribution, from the person to 
whom it was wrongfully paid. (23 A. 106, 29 

C 773. 12 0. 333,2 C.W.N- 126, 1 L.B.R 121, 

R,) Under s. 63, Civ. Pro. Code, 190S, it was 
the Sub Divisional Court, and not the Town- 
ship Court, upon which the duty of rateable 
distribution fell. Scope of s. 73, Civ. Pro. Code, 
1908, discussed. SOMASUNDARAM CHETTY v. 
ALaGaPPA CHETTY, U.B.R. 1910 3rd Qr., 


53. 

(1303)— Ss. 63, 73 ( = ss. 285, 295, Civ. Pro. 
Code , 1882)— Execution-sale Transfer of execu- 
tion-proceedings to superior Court t- Pr,7 *£ le o / 
rateable distribution amongst attaching creditors. 


— The praotioe of the Caloutta High Court seems 
to be in favour of the prinoiple of rateable dis- 
tribution amongst all the attaching creditors, 
without any such ooudition a9 the transfer of 
execution-proceedings to the superior Court 
(from the 8mall Cause to the High Court.) 
Clark v. Alexander, 21 C. 200. (7 C. 553, 
12 C. 333 = 6 M. 357, 16 B, 683, Note, F.) [R, 
L.B.R. 1893-1900, 161 ; D., 4 C.W.N. 542, 
1 L.B.R. 121.] 

(1304) — 5s. 63, 73 ( = ss, 28 5, 295, Civ. Pro. 
Code, 1882) — Rateable distributicn— Simultane- 
ous execution of decree — “ Shall determine claim 
and objection to attachment ” meaning of — Scop* 
of s. 285, Civ . Pro. Code . 1882 — R got a decree 
for money against I in Sub-Judge’s Court at 
Faridpur, and, on the 21st November, 1908, pur- 
chased the attached property of the judgment- 
debtor, and the amount realized by the sale was 
set off against the decree. In the meanwhile, 
G had got a decree for money against I in the 
Muusifi’s Court at Goalundo, and apDlied for 
execution against the same property. On the 
19th September, 1908, he applied to the Sub- 
Judge at Faridpur for an order on the Munsifi at 
Goalundo not to sell the property, and also for 
rateable distribution of the assets whioh might 
be realized by sale in the Faridpur Court. The 
first prayer was rejeoted, and it was ordered 
that the second prayer might be considered 
when assets were realized. G then applied to 
the Goalundo Court for transmission of his 
execution case to the Faridpur Court, whioh 
application was refused. He then applied to the 
Faridpur Court for rateable distribution. That 
application was granted, and R was directed to 
refund the sum which was set off against 
his deoree. Held, that, as G had made no 
application, prior to the realization of the 
assets, for execution of his decree, to the 
Faridpur Court, he was not entitled to a rate- 
able distribution under a. 295, Civ. Pro. Code, 
1882, and that hie application to the Faridpur 
Court for an order on the Goalundo Court not 
to sell the properties cannon be deemed to be 
an application for execution of his deoree 
(21 C. 200, 2 C.W.N. 126, R.) a decree 
caunot be executed simultaneously against 
the same property in more than one Court. 
S. 285, Civ. Pro. Code, 1882, is governed 
by the immediately preceding sections with 
which it must be read, and the words “ shall 
determine any claim thereto and any objection 
to the attachment thereof” mean any claim or 
objection of the sort, whioh can be summarily 
enquired into and deoided in execulion-proceed- 

, * , • i . * an application ior rateable 

distribution cannot be deemed to be an appli- 
cation for determination of anv claim, to 
attached property, or of any objection to the 
attachment thereof, within the meaning of 
s. 285. Civ. Pro. Code, If, in contravention of 
8. 285, an inferior Court, in ignorance of the 
prooeedinds pending before the superior Court 
prooeeda with exeoution, and brings a property 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1082, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued, 

to sale, the superior Court oan adopt the pro- 
ceedings as if they were taken by itself, and is 
competent to determine any olaim for rateable 
distribution of the assets realized by the sale. 
Ramajash agarwala v. Guru Charan 
SEN, 3 Iod. Cai. 103= 13 C.W.N. 396 = 11 C.L. 
J. 69. (12 C. 333, 29 C. 773 = 1 C.L.J. 97, F.) 

(1305) — Ss. 63, 73 — See SALE— Bale in 
Execution of Decree— Wrongful and 

INVALID 8ALES. 18 B. 458. 

(1306)— Ss. 63, 73— See 8 ale— SALE IN 

Execution of decree— miscellaneous, 

12 C. 333. 

(1307)— Ss. 03, 73, O. 38, r. 5. O. 38, r. 12 
( = ss. 285, 295 , 483, 490, Civ. Pro. Code, 1882; 
— Decree in Munsiff' s and Subordinate Judge's 
Courts against the same judgment- debtor — Sale 
bp Munsiff' s Courts of property attached in both 
Courts— Order of Subordinate Judge to the 
Munsiff to send up the record in the execution 
case — Rateable distribution by .Munsiff among 
decree-hold* rs in his Court — Duty of Munsij J 
— Attachment before judgment — Effect of attach- 
mentwhen decree is subsequently passed — In exe- 
cution of a certain decree in a Munsifl’s Court, 
oertain property belonging to the judgment- 
debtor was attached and sold. But, before the 
sale, another creditor, who had the same 
property attached before judgment, obtained a 
decree in the Court of a Subordinate Judge and 
applied to the Subordinate Judge for execution 
of the same, a few days after the sale above 
referred to. The Subordinate Judge sent 
down an order to the Munsiff, oalliug for the re- 
cord of the oxeoution-oase, pending before him, 
for the purpose of rateable distribution of the 
proceeds of the sale, between the deoree-holder 
in his Court and the other decree-holders in the 
Munsiff’s Court. The Munsiff, instead of com- 
plying with thoorder of the Subordinate Judge, 
made a rateable distribution of tho sale-proceeds 
among the decree-holders in the Court aud 
afterwards sent tho records to the Subordinate 
Judge. Tho latter Officer determined tho matter 
of distribution of sale-proceeds between the 
deoree-holders in both the Courts, and ordored 
that the decree-holders in the Munsiff’s Court, 
who had obtained moro money than they were 
entitled to get, should refund the amounts ob- 
tained by them in excess of their legitimate 
dues. One of the decree-holders in the Mun- 
siff’s Court, moved the High Court for setting 
aside the orders of the Subordinate Judge above 
referred to. Held , though tho sale took place 
before tho decree in tho Subordinate Judge’s 
Court, sti 1 1 the amount was realized only after 
tho application was made by the decroe- holder 
in tho Subordinal e Judge's Courts for execution 
of his decree. Hence tho deorer-holder in the 
Subordinate Judg’s Court is one of tho persons 
referred to in s. 295. Although the attach- 
ment took place boforo judgment., still a decree 
having been subsequently obtained, the attach- 
ment that had already been put upon the pro- ! 
perty, beoame operative, and tho decree-holder 


GIy. Pro. Code (Acts Y of 1908, XIV of 1882* 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued . 

in the Subordinate Judge’s Court stood in the 
same position in respect to the property at- 
tached as the decree-holder in the MunBifi’s 
Court. That being so, in view of the provisions 
of s. 285, the Subordinate Judge's Court was 
the only Court, which could determine any 
olaim to the assets realised by the sale in the 
Munsiff’s Court. (4 A. 359, R.) Consequently, 
after the Subordinate Judge had called for the 
record of the exeoution-oase from the file of the 
Munsiff, for the purpose of distribution of sale- 
proceeds, the Munsiff had no power to distri- 
bute tho money among the decree-holders in 
his own Court. H6 ought to have at ODce sent 
up the reoord to the Court of the Subordinate 
Judge, for the purpose of distribution being 
made by that officer in accordance with s. 225 
(Jurere : — Whether the Subordinate Judge had 
tbe authority to make the order that some of 
the deorer -holders in the Munsiff’s Court should 
refund the sums drawn by them in excess of 
what was legitimately due to them? BHAGWAN 

Chandra Kritiratna v. Chandra Mala 

Gupta, 1 C.L.J, 97 = 29 C. 773 = 6 C.W.N. 
67. [F., 3 Ind, Cas. 105=14 C.W.N. 396 = 

11 C.L.J. 69.] 

(1308) — S. 63,0. XXXVIII, r. 12-Sale by 
Munsiff under 8mall Cause Court deoree — 
Attachment by Subordinate Judge pending— 
Sale, a nullity — See ATTACHMENT— MISCEL- 
LANEOUS, 6 A.L J. 703 = 3 Ind. Cas. 31 = 31 A. 
527. 

S. 64 (-1882, s. 276 = 1877, s. 276 = 1859. 

s. 240.) 

See Attachment. 

See Execution of decree. 

(1309)— S. 04 ( = s. 270, Civ, Pro. Code, 1837) 
—Removal of prior mortgage— Attachment be- 
fore renewal and after mortgage- Effect of. — The 
provisions of s. 276, Civ. Pro. Code, are not 
intended to avoid dispositions of the property 
attached by tho judgment-debtor which are 
merely in tho nature of a renewal of an incum- 
, brauce already existing on the property prior to 
the attachment, and which do not enhance the 
burden to which it was previously liable. 

Mahadkvappa v. Srinivasa Rau. 4 M. 417. 

! [ii- 10 C.L.J. 33 = 13 C.W.N. 797.] 

<1310)-S. i.t ( = Cit\ Pro. Cede, 1P93, 
vS. AliCHdiii^yi of attnchcJ j'ropertij, ichett 

valiil I Lie words “ enforceable uuaer the 
1 attachment” in s. 276 Civ. Pro. Code, must 
i bo r(>! 'd as meaning legally enforceable uuder 
tho attachment, tho object of tho section being 
to prevent any alienation which, if permitted, 
would defeat claims legally enforceable under 
the decree in execution of which the property 
alienated has been attached. (17 A. 447, A. 
W-N. 1897, 37, 14 M.I.A. 548, R.) Therefore, 
a private alienation of attached property made 
’ under such circumstances that it in no way 
interferes with the rights seoured by hi 9 deoree 
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Ci y. Pro. Code (Acts ¥ of 1908, XIV of 1882, 
X of 1877, XXCII of 1861 and VIII of 
1859)— continued. 

to the attaching deore°-b older, is not birred 
under s. 276. Civ. Pro. Code. ABDUL RASHID 
v. GAPPO Lal, 20 A. 421 = A W.N. 1898.98. 


( 1311 ) — S. 61 { = Act VIII of 1859 s. 210 - 
S. 276 , Civ. Pro. Code, ld77.) — Private alien- 
ation of p'operly under attachment — Effect. — 
Under a. 276 of the Ctv, Pro. Code, a private 
alienation of property under attachment is void 
only “ as against all claims enforceable under 
the attachment,” In execution of a decree, 
certain property was attached in 1867, Pending 
this attachment the judgment-debtor sold one 
portion to the appellant and another portion to 
the respondent in 1867. Subsequently, the 
application for execution was struok off. In 
1878, the decree-holder again filed a fresh ap- 
plication and again attached the property sold 
to the appellant. The property so attaohed 
was put up for auotion-sale and was purchased 
by the respondent. Now the respondent sought 
to tet aside the sale-deed of 1867 and recover 
possession Lorn the appellant. Htld that 
the purchase made by the appellants could 
not be assailed as invalid or “ void” on the 
strength of the rule of s. 276 of the Code. The 
alienation impugned in this suit was made 
under the old and long extinct attachment of 
1867 and under that attachment no claim was 
enforced. GOBIND SINGH v. ZaLIM SINGH, 
A. W.N. 1883, 133=6 A. 33. \_Appr., 7 A. 702 
= 5 A. W.N. 179 ; D , 15 A. 112.1 


( 1312) — S- 64 ( = s. 276 , Civ. Pro. Code, 1832) 
— -Private alienation— Attachment— Mortgage- 
Sale undtr the powers of a mortgage-deed .— A 
sale under the powers of a mortgage-deed 
canuot be held to be a private alienation within 
the meaning of s. 276 of the Civ. Pro Code, as 
an alienation of tne attachment in pursuance 
of a power conferred before the attachment 
does not oom? within the aeotion. THE 

Delhi and London bank v. S. j. Tellary 

& Co., 3 Bom. L R. 892. 


(1313) — S. 61 ( = s,276, Civ. Pro. Code, 1882) 
— Attachment— Private alienation, what is— Its 
effect— Alienation in performance of a direction 
by the Court , whether private alienation— Sale 
in pursuance of a contract anterior to attach- 
ment- Us validity— Collusive decree -Proceed- 
ings in execution -Alienation pending attach- 
ment , how far affected. Under a 276, a private 
alienation of property attached during the 
continuance of the attachment is void against 
all claims enforceable under the attachment. 
An alienation, though strictly an aot of parties, 
is deemed to be not a private alienation, if it is 
in performance of a direction of the Court. 
i* A 2l9, R.) But, where there is no such 
direction, the mrre fact o! there being a prior 
agreement which obliges a party to carry it 
out by the execution of a conveyance eanno 
render the -alienation other than private. {8 I. 
A 65, £.) A sale in pursuance of a oontraot 
anterior to the attachment of property (under 
g 276) is not void against olaima under the 
attachment whioh are not enforceable against a 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1688 
X of 1877, XXIII of 1661 and VIII of 
1859) — continued. 

prior oontraot to sell. Where a decree was 
oollu9ive, end the decree itself was brought 
about with a view to defraud A who has con- 
tracted to purohase the property of B. then A’s 
purohase of the property must be uneffected by 
proceedings under a collusive decree obtained 
against B. BAPINEEDU v. VENEAYYA. 8 M 
L.T. 197. 


(1314) — S. 61 i=Civ. Pro. Code, 1882, s, 2761 
—Ahenalion of property while under attach- 
ment .— Where property was attached under 
s. 276 of the Code of Civil Prooedure and sub- 
sequently purchased at an auotion-sale by the 
respondent, and while the attachment still 
subsisted, the plaintiff, who had a mortgage on 
the same property exeouted prior to the attach- 
ment, took a second mortgage of the property 
part of the consideration of the second mortgage 
being on account of tbe prior mortgage Held 
that s. 276 of the Code of Civil Procedure did 
not render the second mortgage taken by the 
plaintiff absolutely void, but void only so far as 
it tended to defeat the object with whioh the 
attachment was made. Madho Kewat v. 
Abdul Subhan Khan, A.w N 1900, 155 . 


1 ^ 




— Keeping alive mortgage — Fresh mortgage 
pending attachment— Prior mortgage paid by 
subsequent mortgagee— Effect — Intention of 

parties.- Where the owner of an estate pays 
charges on the estate which he is not personally 
liable to pay . the question whether tho*e 
charges are to be considered as extinguished or 
as kept alive for his own benefic is simplv a 
question of intention. The intention may be 
found in the circumstances attending the 
transaction or may be presumed from a con- 
sideration of the fact whether it is or is not 
for his benefit that the charge should be kept 
alive. Where a mortgagor, for paying off a 
previous mortgage-deoree, exeoutes a mortgage 
free from moumbranoes, in favor of a third 
party and if after paying off the mortgage- 
deoree with the fresh loan, he makes over the 
0 d mortgage-deed to tbe new mortgagee, the 
old mortgage is kept alive for the benefit of the 
new mortgagee. An attachment of the pro- 
perty compromised under the mortgage though 
prior to the fresh mortgage, does not affect 
the interest of tbe new mortgagee. An attach- 
ment of property over whioh there is a mortgage 

r 9 T fi ^fp 3 ,° Dl V heequity ° f '^eruption. 
S. 276 of the Code does not make the new 

mortgage void a* against the attaohing creditor 

DINOBUNDU SHAW Choudhry v. Jogmoya 

DASI, 12M.L.J. 73, PC. =29 C 134°4R°I 

L.R. 238 = 29 I.A.9 = 6 C,WN 

C. W.N. 690, 29 M. 37, I C.L.J. 531 onfr 

202. 2 C.L.J 288 ; R , 33 C. 1188-4 C L J 

12 = 10CW. N . 1010. 36 C. 1903 = 5 C L J 611 

/ U.Li.J. l.J 

(1316) 8. 61 ( = s, 276, Civ. Pro Cadp 

°f ^nation by judgment - 

debtor before order of attachment is served upon 
Turn.— The property of the judgment-debtor 
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Civ Pro. Code (Acta Y of 1908, XIV of 1882, 
'X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

wag attached ; but, before the order of attach- 
ment had been intimated to the judgment- 
debtor, the judgment-debtor alienated the same 
to the plaintiff. Held, the alienation was not 
void as against the auotion-purohaser, inas- 
much as all the conditions prescribed by 8. 276, 
Civ. Pro. Code, were not complied with. 
TOTOMAL, SON OFlTlLOKCHAND v. RAISING, 

son of Manghermal, 1 Sind L.R. 17«. 

(1317)— S. 64 ( = Civ Pro. Code , s. 276)— 
Mortgage pending alleged previous attachment 
in execution — Subsequent application for attach - 
ment, effect of, in raising prior attachment . — 
The mortgage sought to be enforced in this 
suit, was held by the lower Courts to be void 
under the provisions of p. 276 of the Civ. Pro. 
Code, by reason of an alleged subsisting attach- 
ment at the time cl the mortgage. The prior 
proceedings in execution bad been struck off 
before the mortgage wag made and another 
application for attachment in exeoution of the 
same deoree had subsequently been made. 
Held that the prior attachment was not, under 
the oiroumstances, subsisting, and that the 
mortgage was, therefore, a valid one, because 
where a party prosecuting a decree is compelled 
to take out another and a distinct execution, 
his title should be presumed to date from the 
second attachment. KlSHEN Lal v CHARAT 
SINGH, 23 A. 114 = A. W N. 1900, 214. (12 B. 

L.R. 411, 16 A. 133, R.) 

(1318)— S. 6*4 ( = Civ , Pro. Code, 1882, s. 276 
— Discharge of, debt due to attaching erditor, 
effect of, on the attachment — Absence of subsist- 
ing attachment — Claim for rateable distribution 
affected. — Where an attachment has oeased to 
be operative on acoount of the judgment-debt 
due to the attaching oreditor having been dis- 
charged, it would follow on principle that with 
reference to the other judgment-creditors also, 
who, had the attachment resulted in the realis- 
ation of assets, would have been entitled to a 
reteablo distribution, the attachment would 
become inoperative. Whore the effioaoy of the 
attachment itself has, by a payment out of 
Court, become exhausted, thero can bo no sale by 
the Court and no right to apply for eaoh a sale. 
KUNHI Moossa V. MAKKI, 23 M. 478=10 M. 
L.J. 98. [ F . , 28 M. 380= 15 M.L.J. 202. J 

(1319) — S. 64 ( = s. 276, t'iv. Pro. Code , 
1882)— Decree— Attachment— Prior mortgages 
— Subsequent, mortgage to pay off prior mort- 
gages— Merger. — When the owner of an estate 
pays oharges on the estate wbioh ho is not 
personally liable to pay, the question whether 
those oharges are to bo considered as extin- 
guished or as kept alive for bis beuefit is simply 
a question of intention. The intention may bo 
found in tho oiroumstanoes attending the 
transaction or may bo presumed from a con- 
sideration of tho faot whethor it is or is not for 
his benofit that tho charge should be kept on 
foot. DlNOBUNDU V. JOGMAYA, 4 Bom. L.R. 
288. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1889, 
X of -1877, XXIII of 1861 and VIII of 
1859) — continued. 

(1320,— S. 64 ( = s. 276, Civ. Pro. Code. 1889) 
— Will ly Mahomedan — Consent by heirs . — A 
consent given by the heirs of a Mahomedan 
testator whereby the latter disposes of by his 
will more than one-third of his property to a 
stranger, even if the oonsent is given after the 
property is attaohed in exeoution of a deoree 
against the heirs, does not amount to an alien- 
ation within the meaning of s. 276 of the Civ. 
Pro. Code, 1882. DAULATRAM v. ABDUL 
Kayum, 4 Bora. L.R. 132 = 26 B. 497. 

(1321)— S. 64 ( = Civ. Pro. Code, 1882, s. 276) 
— Attachment does not affect rights against pro- 
perty already acquired. — The attachment of 
property cannot override the rights already 
acquired against the property at the time of 
the attachment. S. 276, Civ. Pro. Code, does 
not profess to override the general principle 
that a creditor oan assort no higher rights over 
the debtor’s property than the debtor himself 
possessed. SAVITHRI AMMAL v. RAMASAMI, 

8 M.L.J. 266. 

(1322)— S. 64 ( = s- 276 , Civ. Pro . Code, 1882) 
— Attachment of son's interest — Alienation by 
father — Hindu Law. — Whore the right, title 
and interest of a Hindu son in joint ancestral 
property ha9 been attaohed in execution of a 
deoree against him ana its private alienation 
by him prohibited by an order of the Court 
under s. 276 of the Civ. Pro. Code, 1882, 
his father is deprived of the power of alien- 
ation of that interest in satisfaction of his own 
debts. SUBRAYA v. NAGAPPA, 10 Bom. L.R. 
1206 = 83 B. 264. 

(1323)— S. 64 ( = .s. 276 , ('iv. Pro. Code, 1882) 
— Attachment — Order dismissing application for 
execution— Kffect ufon maintenance of attach- 
ment. Where property is onoa attached in 
exeoution of a deoree, an order merely dismiss- 
ing an application for exeoution, which order 
does not contain spooifio words withdrawing 
the attachment and which is not an order 
declaring thu deoree incapable of exeoution, 
will not have the effect of raising cbe attach- 
ment, and if in appeal such order is set aside, 
the decree-holder will be in the same position 
as he was before and entitled to the full 
benofit of the attachment. IMTIAZ ALI v. 
Bishambar Das, 8 A.L.J. 619. (19 A. 482, 
P - ; 12 B.L.R. 411. D.) 

(1324)— 64 ( = s. 276. Civ. Pro. Code , 1882) 
- Mortgage of attached property to a third 
party — Consecration. — The fact that a mort- 
gage made by a judgment debtor to a person 
other than his judgment-creditor may be void 
as against the judgment-creditor uuder tho pro- 
visions of s 276 of the Code of Civil Procedure, 
will not prevent, such mortgage Ircm being a 
good consideration for an advance by the 
mortgagee. LACHMAN SINGH v. KHETPAL, 
A.W.N. 1895, 117. 

(1325)— S- 64 ( = s. 276, Civ. Pro. Code , 
1882)— Attachment of property — PreiROfts cral 
agreement to sell— Effect of—S. 54 of Transfer o/ 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1982, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued , 

Property Ad— Subsequent alienation by register- 
cd document — Validity of. — Where it orally 
agreed to sell a piece of land (worth Rs. 100) to 
B, but executed a registered deed to convey the 
land after the same was attached in execution 
of a decree obtained against him. held, (1) that, 
there being no registered document before the 
attachment, there was no valid sale of the 
property (worth Rs. 100) and the mere contract 
for sale does uot create any interest or oharge 
on such property under 8. 54. Tr. P. Act,, (2) 
that the subsequent alienation under the 
registered deed was void as against the claim 
enforceable under the attachment, under 
s. 276, Civ, Pro. Codo. SIT Pi v. Ma 8AN, 
L.B.R 6 = 2 Ind. Cai. 330. 

(1326) — S. 64 ( = s. 276, Civ. Pro. Code, 
1882)— Plaintiff deriving his title both from 
judgment-debtorand judgment creditor— Attach- 
ment of judgment- debtor's property— Subse- 
quent transfer of same property to plaintiff by 
judgment-creditor —Release by the plaintiff of the 
latter right— Estoppel. — Plaintiff derived his 
title to certain property both from the judg- 
ment debtor and from the judgment-oreditor. 
But he released his rights derived from the 
judgment-creditor, reserving the rights derived 
from the former. It was held that the transfer 
by the judgment-oreditor impliedly warranted 
that he had a good title to the property, and 
that the plaintiff, having acoeptod a title on the 
footing that the title under the execution- 
proceedings was good, was consequently estop- 
ped from disputing auoh title. It was aho held 
that, under the orovisions of s. 276, Civ. Pro. 
Code, the plaintiff acquired no rights under the 
transfer from tbe judgment-debtor, wbioh oould 
prevail against the attachment, and that his 
reservation of those rights gave him no title as 
against the parties who claimed by sale from 
the judgment-creditor. MARVADl APPAbA 

Narasiah v. Sri Rajall Vyricherja Vee- 
RABHADRA RAJU BAHADUR GARU, 3 M.L.T. 
293. 

(1327) —S. 04 f = $. 270. Civ. Pro. Code. 1882) 
—Attachment -Transfer of property before atta- 
chment.— The alienation of property by a judg- 
ment-debtoc after au application for its attach- 
ment is granted, but before it i« attached, is not 
invalid. JOWAHfR LAL v. JALAL DIN, 137 
P.L.R- 1903. (11 A. 58, 7 A. 702, F .) 

(1328) — S 64 ( = Civ. Pro Code, 1877. s. 276). 
—An order of tbe Revenue Court, directing 
the attachment of a decree of the Civil Court 
in execution of its own deoree was held to be 
ultra vires and could not. therefore^, have the 
effect of invalidating a private sale of such 
Civil Court decree made after the order of 
attachment was passed. S 276, Civ. Pro. Code. 
1877. did not apply to such a oase. BALDEO 
DAS V. MEHRBAN ALI, A.W.N. 1881, 117. 

(1329) — S* — 64 — See MAD, AOT VIII of 1865, 
s. 38, 8 M. 573. 


Civ. Pro. Coda (Acts Y of 1908, XIV of 1882* 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(1330)— 8. 64— See ALIENATION— ALIEN- 
ATION DURING ATTACHMENT, A.W.N. 1881, 
75. A.W.N. 1886, 176, 18 A. 123 = A.W,N. 
1896, 13- 

(1331)— S. 64— See AWARD, 4 A. 219, F. 3. 

(1332) — 8. 64 — Eeasemeut enjoyed by domi- 
nant tenement expressly released after the latter 
attached under a decree — Alienation of portion 
of that property within meaning of seotion — 
Transaction void— See EASEMENT, 12 C.W.N. 
969 = 35 C. 889. 

(1333)— S. 64— See INSOLVENCY— MlSOEL- 
LANEOUS. 8 M. 554. 

(1334)- S. 64 — See LIMITATION ACT, 1908, 
art. 12, A.W.N. 1890, 224. 

(1335) — 8. 64— See MAHOMEDAN LAW— 
WILL. 4 Bom. L.R. 132 = 26 B. 497. 

(1335-a.) — S. 64 — See NOS. 916, 962, 1275, 
supra, AND NOS 3219, 3470, 3729, 3743, 3744, 
3745. 3746, 3778, 3779, 3784, infra . 

(1336)— Ss. 64, 73 ( = ss. 276, 295, Civ. Pro. 
Code, 1882) — Private sale by judgment- debtor of 
property attached in execution of decree against 
him -Subsequent order tor attachment obtained 
by other creditors against same judgment-debtor 
—Payment into Court by purchaser of judg- 
ment-debt due to first attaching creditor , whether 
| realization of assets — “ Assets realized in 
execution ” — “ In execution meaning of.— 
Certain property of a judgment-debtor was 
attached in execution of a decree. Subsequent 
to the attachment, two other creditors of the 
same judgment debtor obtained orders for rate- 
able distribution. In the meantime, the pres- 
ent plaintiff, the mortgagee of the attaobed 
property, purchased it from the judgment- 
debtor. In pursuance of the terms of the sale 
to him. the present plaintiff paid the amount 
due to the deoree-holder, who attaohed the 
property, into Court, and satisfaotion of the 
deoree was entered up but without prejudice 
to the rights of the other creditors to question 
the sale to the plaintiff. Subsequent to the 
payment of the mouey into Court, the other 
creditors, above-said also obtained orders for 
attachment of the same property. The pres- 
ent plaintiff preferred a olaim, and, on its 
being rejeoted, brought the present suit to esta- 
blish his right by purohase to the property. 
The question for determination was, whether 
the sale to the plaintiff was void as against 
the defendant under s. 276 of the Code. Held, 
there was good consideration for the sale and 
the transaction was bona fide. The rights of 
the defendant-decree holders depended upon 
s. 295 of the Code, and, if they had no rights 
under that seotion, they could have no “claims 
enforceable under the attachment” within the 
meaning of a. 276. In the ciroumstanoes of 
the oase, there was no realization of assets by 
‘sale or otherwise in execution of a decree.’ The 
sale to the plaintiff was not made under any 
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Civ. Pro. Code (Acta ¥ of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

process of Court. It was made under a private 
arrangement betwen the judgment-debtor and 
the plaintiff. The realization of assets in this 
instance was not a realization in execution. 
The words “ wherever assets are realized by sale 
or otherwise in execution of a decree ” do not 
mean “ where assets are realized for the pur- 
poses of satisfying a decree.” The payment of 
the judgment-debt into Court oould not make 
the money so paid " assets realized in execu- 
tion.” The words "in execution " mean by 
execution, i.e., by some process of Court. 
8. 295 shold be construed strictly as against 
judgment-creditor, who claim retoable dis- 
tribution. The effect of such a claim, if 
allowed, necessarily diminishes pro Canto the 
amount available for the judgment-creditors, 
through whose diligence the assets have been 
realized. The faot that the satisfaction, entered 
up, was without prejudice to the rights of the 
defendants did not affect the legal rights of the 
parties. The test to apply in these cases is 
whether the assets were realized by sale or 
otherwise by a process in execution provided for 
by the Code. In the present case, the realiz- 
ation of the assets resulted not from the attach- 
ment of the property but from the sale of the 
property by tho judgment-debtor to the plain- 
tiff. Consequently there was no realization of 
assets in execution within tho meaning of 
s. 295. Hence tho plaintiff was entitled to a 
deoreo. VlBHUDA PRIYA THIRTnA 8\YAMI V. 

Yusuf Sahib, 13 M.L.J. 202 = 28 M. 380. (6 
B. 511, 7).; 16 B. 91, 28 B. 2G4, F . ; 13 C. 225, 
21 C. 809, 10 M. 57. 25 A. 431, R.) [F., 81 

P.R. 1908= 149 P.W.R. 1908.] 

(1337) — Ss. Gd, 73 ( = ?s. 27G, 295, Civ. Pro. 
Code of 1882) — Claim under *. 203— Attachment 
‘—Assignment.— A olaim under s. 295 cannot be 
enforced as an attachment, against whioh an 
assignment is rendored void by s. 276 of tho 

Code. Durqa Churn rai choavdhry v. 

MONMOHINI DASSI, 13 0. 771, (7 A. 702, F.) 
IF., 25 A. 431 = 23 A.W.N. 93; D,, 1C B. 91.] 

( 1337-a) — Ss . Gt , 73 ( = Cm. Pro. Cods, 1882. 
ss. 27G, 293 J — Decree — Ereculion — Attachment 
— Claim for rateable distribution— First attach 
mod ceasing to exist cm compromise cf th claim 
— Private sale docs not affect the clawiant under 
s. 299 — Practice — On the 6th July, 1900, D 
obtained a decree against B and in execution of 
it attaohed property belonging to B. On the 
30th July the parties entered into a priv.Uo 
compromise with the result that B sold the 
property to M and paid off D. This private 
satisfaction of tho deoreo was certified to the 
Court and D’s darkhast was disposed of by 
the Court on tho 1st December, 1902. In the 
meanwhile, on the 11th August, 1900, H, 
another decree-holder against B, presented au 
application to oxocute bib decree, praying that 
either ho should bo held entitled to rateable 
distribution under s. 295 of the Codo of 1882 
or that tho property already attaohed in exe-’ 

V • 


CIy. Pro. Gode (Acti ¥ of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)“ continued. 

oufcion of D's deoree ought to be attached in 
execution of his own. The Court granted the 
prayers. The property was sold at a Court- 
sale and purohased by the defendant on the 
17th February, 1905. M’s representative (the 
plaintiff) sued to recover the possession of the 
property relyiDg on the sale-deed to M : Held, 

(1) that, when D’s attachment proved abortive 
by the compromise for the purposes of H’s 
decree, it survived for the purposes of H’s 
decree by force of his application for either 
rateable distribution or a second attachment. 

(2) That, therefore, the private sale to M was 
void under s. 276 of the Code of 1882. BlBI 

Miyakhan v. Gulabchand Ramchand, 13 

Bom. L.B. 1189. 

(1337-6) Ss. 64, 73, GS, 70, 71, sch . Ill, 
r. 11 ( = ss, 27G, 295, 320, 325 J, Civ. Pro Code 
1882) — Decree— Execution— Attachment- Order 
for sale — Executton-projcediiigs transferred to 
Collector — Disposal of darkhast by Mamlatdar 
— Mamlatdar agent of Collector— Certifying 
adjustment of a detree— Another decree — Attach- 
ment under the second dc rce — Execution cf 
second decree transferred to Collect or —Claim of 
decree-holder under the first decree satisfied— 
Collector asked to dispose of the darkshasis— 
Private alienation by judgment -debtor— Validity 
of— Claims tnforc t ablc under the attochmsnt— 
Claim for rateable distribution of other decrees. 
—The English Dills of Sale Act of 1878. s. 8. 

Plaintiff, having obtained a moueydeoree 
against one B, got certain property belonging 
to B attaohed in execution of the decree. The 
execution was thereafter transferred to ihe 
Collector under s. 320 of the Civ. Pro. Code of 
1882. While the execution-proceedings were 
ponding before the Cohector, the plaintiff 
obtained another money-decree in another suit 
against B and iu execution of it the same pro- 
perty was agaiu attached. The proceedings 
under the latter decree were also transferred by 
the Civil Court to the Collector, as the latter 
was seized of the property of B in execution 
of tho first decree. While the Collector was in 
management of B’s properly and taking steps 
for tho execution of the first decree, the plain- 
tiff informed the Alamlatdar who was carrying 
on the execution work ou behalf of the Collec- 
tor, that, as B had satisfied tho decree, the 
necessity for sale had disappeared and that the 
nark hast could bo disposed of. This was done 
l;U 21st May, 19U4, wheu the Mamlatdar 

made the following endorsement on the plain- 
tiff s application ; “ as tho aarkhast has been 
disposed of. tho papers are seut that they may 
go to the Court.” On the Stb June, the ‘Collec- 
tor formally forwarded the papers to the Court, 
whore they were received on the 16th June, 
1904. In tho meantime, that is, on the 31st 
May, 1904, B executed a deed of sale of the 
property to the defeudant iu consideration of 
the latter’s satisfying the plaintiff's first decree 
and other debts of B. Tho plaintiff obtained a 
third decree against B in execution of which 


1269 


THE ALL INDIA DIGEST. 


1290 


Civ. Pro. Code {Acts Y of 1908, XIV of 1882, 
X of 1377, XXIII of 1861 and VIII of 
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the property was sold through the Civil Court 
in Maroh 1905 and was purchased by the 
plaintiff himself at the Court-sale. He then 
sued for a declaration that the property in the 
hands of the defendant waB liable to be attach- 
ed and sold in execution of his second degree 
which remained unsatisfied. It was contended 
(1) that the deed relied on by the defendaot 
was invalid having regard to the provisions 
of s. 325-A of the Code, the sale having been 
made before the 16th of June, 1901, until 
whioh date che Collector was, in the eye of law, 
capable of exercising any of the powers conferred 
on him by ihe Court ; (2) that the Collector 
was not warranted in aoting upon the plaintiff’s 
admission that the decree had been satisfied, 
because the satisfaction was one made out of 
Court and, not having been certified to the 
Court, it could not be recognised as the pay- 
ment of the decree under s. 258 ; (3) that the 
sale in question was illegal and void under 
s. 27 6 by reason of the circumstance that the 
Civil Court had not received papers from the 
Collector until the 16th of June, 1904 and that 
the property had been attached by the Civil 
Court in execution of thesesond deoree and the 
execution under that decree transferred to the 
Collector. Held, (1) that the sale in question 
was not void uhder s. 325-A, for ss. 322 to 325 
presupposed a decree which had to be satisfied 
and which was, therefore, capable of execution. 
That could not be said of a decree, which its 


holder, by his declaration to the Collector or 
his agent the MamHtdar , acknowledged to have 
been satisfied. (2) That the action of the 
Collector on the 3th June, 1904, in forwarding 
the papers to the Civil Court related back to 
the date on which the Mamlatdar . as the 
Collector’s agent, bad, on the plaintiff’s appli- 
cation, passed his order disposing of the dar- 
khast i e.y 21st May, 1904. (3) That the inti- 

mation to the Collector, who was in charge of 


the execution, amounted to a due certifying of 
the adjustment of the decree whioh satisfied the 
conditions of 3. 258. (16 A. 228, F.) (4) That 
s. 276 did not apply, sinoe, though the attach- 
ment had existed at the date of the sale and 
was never formally raised, the darkhasi olaim 
having been satisfied was no longer enforceable 
under it. held, further, that the seoond attach- 
ment itself was illegal under the provisions of 
the last portion of the first paragraph of s. 325-A, 
and it could not affeot the private sale to the 
defendant by B; and that the sale was not 
illegal and void under s. 276, there being no 
olaim enforceable under such an attachment. 
Held, also that the sale could not be invali- 
dated, even under the oombined efieot of 
B9 276 and 295 read together. The moment the 
attachment of the plaintiff oame to an end by 
reason of the satisfaction, of his first deoree Bent 
to the Collector for execution, all claims en- 
forceable under attachment ceased to be en- 
joyable under it. A olaim under another 
deoree cognizable only under s. 295 oeased uo 
be operative for the purposes of ss. 276 and 


Civ, Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued, 

295, the same being dependant upon the conti- 
nuance of the said attachment. (16 B. 91, D. ; 
8 C. 279, 6 A. 33, 23 M. 478, R.) When a 
decree-holder intimates to the Colieotor that 
his deoree has been satisfied and that tne 
necessity for its execution, by the Collector has 
ceased to exist, the Collector’s powers under 
ss. 322 to 325 of the Civ. Pro. Code of 1882 also 
cease, beoause the very foundation of them, 
consisting in the fact of a deoree whioh is alive 
and capable of execution, has disappeared. 
The provisions of s. 276 of the Code make the 
private alienation void, not absolutely but 
only ‘‘as against all claims enforceable undec 
the attachment,” referred to in it. Where the 
execution-proceedings, in the course and for 
the purpose of which the attachment was 
made, have oomo to an end on account of 
satisfaction of the decree by the judgment- 
debtor, and in consequence the decree is no 
longer alive, tho attachment also ceases, and 
there is no longer any olaim “ enforceable ” 
under the attachment to make the private 
alienation effeoied by the judgment-debtor 
during the attacament, void. The person for 
whose protection s. 276 was primarily intended 
had had his claim in that event satisfied 
otherwise than by attachment. As to any 
claim under another decree cognizable under 
s. 295, that would be dependent on the conti- 
nuation of the said attachment. Where that 
attachment itself was svvept away, vas by the 
disposal of the darkliast bv the Collector) all 
other claims cognizable under it oeased to be 
operative for the purposes of ss. 276 and 295. 
The only bar in the way of tbe private aliena- 
tion was removed as if it never existed in law ; 
and the question as to private alienation during 
attachment became reduced to one between the 
judgment-debtor and his alienee. KHUSHAL- 
CHAND V. NANDRAM, 13 Bora. L. R. 977. 

(1338)— Ss. 64, 73, O 39, r. 1 ( = ss. 276, 

296, 492, Civ. Pro. Code, 1882) — Contract Act, 
s. 23— Alienation made during pendency of 
temporary injunction— Application for rateable 
distribution— Effect.— The effect of a temporary 
injunction granted under s. 492 (6) is not to 
make a subsequent alienation of the property 
illegal and void within the meaning of s. 23 of 
the Contract Aot. (9 A, 497, F.). The words 
“ shall be void as against all olaims enforceable 
under the attachment” in s. 276, Civ. Pro, 
Code, cannot include the claim of a person who 
has not caused fcbe property cf the judgment- 
debtor to be attached , but has simply asked for 
a rateable share of the assets whioh migljt be 
realized by the sale of the property of the 
judgment-debtor. Such a claim oannot be 
regarded as a claim enforceable under the 
attachment, and will not prevent the judgment- 
debtor from selling. Manohar Das v. Ram ’ 
AUTAB PANDE, 23 A. 431 = A.W.N. 1903, 93. 
(7 A. 702, F,\ 15 C. 771, 16 B. 91, D.) [R., 
28 M. 380 = 16 M.L.J. 202, 148 P.W.R. 1908 = 
81 P.R. 1908, 7 M.L.J, 143=5 Ind. Cas, 92.] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(1339) — S3. 64. 115 ; O. 22, r. 10— See ACT I 
OF 1894, 8. 54, 7 Ind. Caa. 481 = 12 C.L.J. 545. 

(1340)— S. 64, 0. 21, rr. 03, 04, 05, 56, 58, 
59, 60, 61, 62, 63 (Civ. Pro. Code, 1877. 
ss. 273 283) — Attachment — Claim to, or objec- 
tion to attachment cf attachtd property — Subse- 
quent suit. — The sub-mortgagee of an usufruo- 
luary mortgage sued his mortgagor, the origi- 
nal usufructuary mortgagee, and obtained a 
decree against him. And in execution of 
his decree, he attaohed the mortgage-amount 
due to the u c ufruotuary mortgagee from the 
mortgagor. The mortgagor objeoted to the 
attachment on the ground that the mort- 
gage-amount had been paid long before 
the attachment, and the attachment was, 
oonsequontly, removed. The mortgagor sued 
the mortgagee and the sub mortgagee for 
possession, and in that suit the sub-mortgagee 
contended that the mortgage-amount had not 
been paid. Held that, it the order in the 
exeoution-proceediDgs allowing the plaintiff’s 
objection had been made after duo investigation, 
in the sense of ss. 278, 279, 280, the fact that 
the sub-mortgagee had not contested that 
order in a oivil suit would preolude him from 
raising the defence in tho present suit. But, 
as a matter of fact in tho present oasc, the 
order had not been so made and was therefore 
not binding. GANESH SINGH v 8URAT SINGH, 
A.W.N. 1881, 126. 

(1341) — S. 64, 0. 21, r. 55 ( = Civ- Pro. Code, 
1859, ss. 240. 245 \ — “ Private alienation," mean- 
ing of. — 8.240, Civ. Pro. Code, declares that any 
private alienation of the property attaohed, 
whether by sale, gift, oc otherwise during the 
oontinuauoe of the attachment, shall be null 
and void. The words “any private alienation” 
in the section were not intended to apply to an 
alienation effected with the acceptance of the 
deoree-holder to satisfy tho decree and duly 
sanctioned by the approval ol tho Court whioh 
issued the prooess of attachment. This is 
clearly shown by s. 245 of tho Code providing 
for the withdrawal of an attachment upon 
satisfaction of the deoree otherwise than by 
payment of tho amount decreed and all costs 
and oharges into Court. Under this provision, 
an alienation of the property uuder attachment, 
accepted by tho deoree-holder in satisfaction 
of the decree, may, after execution, bo sanc- 
tioned by tho Court, and an ordor thereupon bo 
made for the withdrawal of tho attachment. 
An alienation so sanctioned cannot therefore be 
considered as one to whioh s. 240 was meant to 
be applicable. ANNAVUNDAVAN v. lYA- 
8AWMY PILLAI, 6 M.H C. 65. [2<., 7 C. 107. 

P.C.] 

(1342)— S. 64, O. 21, r. 58 ( = ss. 276. 278, 
Civ . Pro. Code , 1882) — Private alienation of 
property under attachment - Sale voidable, not 
void— Partition of property purchased— Dis- 
misial of suit by attaching creditor as co sharer , 
for declaration of his title to properly purchased 
— Subsequent application for salt of property in 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882/ 
X of 1877,; XXIII of 1861 and VIII of 
1859) — continued. 

execution of decree — Res judicata — Purchaser, 
judgment-debtor's representative . — In execution 
of a money deoree, the respondent attached cer- 
tain immoveable property. While the attach- 
ment was subsisting, the judgment-debtor sold 
a certain part of the property to the appellant. 
In a suit for partition of the property brought 
under the Land Revenue Aot, the respondent, 
as a co-sharer, contended in vain that the judg- 
ment-debtor had no title to the property sold 
»ud that he had acquired title to it by adverse 
possession. Subsequently, the respondent, as 
a oo-sharer, brought a suit whioh was dismissed 
in the Civil Court for a declaration of this title 
to that property. Consequently, he applied for 
sale of the property in execution of his decree, 
co whioh objection was raised by the appellant 
on the ground that, iu consequence ol the pre- 
vious litigation, the matter had become res 
judicata; The appeal was preferred, the objec- 
tion having been overruled. The respondent 
took preliminary objection to tho effect that no 
appeal lay, the appellant not being judgment- 
debtor or his representative. Held, that the 
appellant, having purchased the propercy pend- 
ing the attachment. was the representative of 
the judgment-debtor within the meaning of 
s. 244, Civ. Pro. Code, and that au appeal 
would lie, inasmuch as the order of the Court 
below amounted to a decree within the aefini. 
tion oi the Goao. (19 A. 332, R.) Held, also, 
that a sale ot property under attachment was 
not void, but was only voidable under ?, 276, 
against the attaching. oredit^r, and that the sale 
could only be avoided by the attaching creditor 
if he wished to prooeeed against the property of 
his co-sharer. That, in the suit brought by the 
respondent, not as attaching. creditor, but as 
oo-sharer, he need not have raised tho plea that 
tho sale to the appellant was not a valid sale, 
beoauso the property sold had been attaohed 
before the sale. KAMAL NAIN v. SATNARAIN, 
2 A.L.J. 265. 

(1343)— S. 64, O. 21, rr, 60,63 (=«ss. 276, 280, 
283. Civ. Pro. Coat, 1892) — Attachment— Re- 
lease— Substquent suit by attaching Creditor- 
Decree establishing right of attachment— Attach- 
ed pioperty mortgaged befuvon release and sub- 
sequent decree.— The order for release made 
under s. 280, is not final but ouly provisional. 
It is liable to be set aside by regular suit under 
s. 288. Although an order uuder s. 2S0 operate 
to prevent the attaching creditor from proceed- 
ing to sell the attached property, it does not 
operate so as at once to remove the attachment 
and leave the judgment-debtors free to deal 
with the property as they like. If they do deal 
with it, they and those with whom they deal do 
so subjeot to tho result oi the suit as to the atta- 
chment being maintained. When, on the release 
ol an attachment, a deoree is obtained oy the 
attuohing oreditor establishing his right ol 
attachment, the eficot ol such a deoree is to set 
aside the order of release and to restore th» 
original state of things which had existed prio 
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Civ. Pro. Code (Acts Y of 1908, XIV of 3882, 
X of 1877, XXIII of 186 i and VIII of 
1859) — continued. 

to the order of release. So, the rights of the 
purchaser at the sale under the attachiug- 
oreditor’s deoree will not be affected by a more, 
gage of the property attached between release 
and subsequent decree. BONOMALI RAI v. 
PROSUNNO Narain CHOWDHRY, 23 C. 829. 
[Relied on, 33 G. 1153 = 10 C.W.N. 978 ; F., 6 
A.L.J. 434 = 31 A. 367.] 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882,' 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

judgment-debtors have, in defiance o an injunc- 
tion under s. 492, alienated a portion ot the 
property. BALDEO PERSHAD V. PARIOHAT, 

A.W.N. 1900, 148. (9 A. 497, R.) 

— ~S. 63 (New Cf. 316 = 1839 s 239.) 

See Execution of decree. 

See Sale— Sale in execution of 

DECREE. 


(1344)— S. 61. O. 21, r. 83( = Civ Pro. Code, 
ss. *76, 365)— Object of section.— The object of 
s. 305, Civ. Pro. Code, is to prevent the sale of 
property attaohed in execution o i decree, if the 
whole decree can be satisfied within a reasonable 
time by private alienation, and at the same 
time to protect the lien the decree-holder has 
obtained under s. 276. Therefore, a mortgage 
of attaohed property for a sum less than the 
decree amount, though it may be Iona fide and 
binding as between the mortgagor (judgment- 
debtor) and the mortgagee, cannot be valid 
against the decree-holder, nor can it afieot the 
lien acquired by him under s. 276. GURUSAMI 
v. VENKATSAMI, 14 M. 277 = 1 M.L.J. 220. 

(1345)— S- 61, O. *2, r. 83 ( = ss. 276,305, 
Civ. Pro. Code, 1S92)— Sale of property pending 
an attachmmt — All claims enforceable under 
the attachment— Sanction of the Court to the 
s ale.—Pri>na a sale-deed exeouted by one 
person m favour of another operates to convey 
to that other the interest ot the exeoutant in 
the property the de6d purports to pass. But to 
preveut frauds ou decree-holders it ie provided 
by a. 276 of the Civ. Pro. Code, that “when 
an attachment has been made by actual 
seizure or by writteu order duly intimated and 
made known in the manner aforesaid, any 
private alienation of the property atttached, 
whether by sale, gift, mortgage or otherwise 
during the continuance of the attachment, 
shall be void as agaiust all claims enforce- 
able under the attachment.” 0. 305 of the 
Giv. Pro. Code, is an enabling section, and 
qualifies the prohibition contained in s. 276 ; on 
compliance with the conditions of that seotion. 
a private alienation, notwithstanding s. 276, 
becomes absolute even against all olaims enfor- 
oeable under the attachment 8H1YLINGAPPA 
v. CHANBASAPPA, 8 Bom. L.R. 18 — 1 rn.U-1. 

46 23 80 B. 337 • 

(1346) — S- 64, O- 39. r. J, (Ctu. Pro. Code 
1882 as 276, 492)— Temporary injunction— 
Alienation by defendant subsequent to grant of 

temporary injunction- Suit by decree-holder on 

private sale deed against transferee ol 
Id rropertu.—Beld that ?. 2/6 does not 

tender fn alienat.on of attached property abso- 
lutely void, but only voidable as against all 
olaims enforceable under the attachment, and, 
therefore, does not entitle a decree-holder who 
having purchased the property from the ]udg- 

ment- debtors by a private sale-deed, h » s ^°PP ed 

thfi execution- proceedings to bring a suic ior 
possession against a third party to whom the 


(1346-a) — 8. 65— See Nos. 149, 912, 917, 
supra, AND NOS. 4164, 4256, 4380, 4381, 4399, 
infra. 

(1347) — S. 65, O. 21, r. 91[ = Civ. Pro. Code, 
1882, s. 316) — “ Subsisting dectce meaning of, 
— The words “subsisting decree” mean, a 
decree unreversed and in full force, and not a 
decree, the execution of which is not barred by 
limitation. SARODA CHURN CHUCKER- 

butty v. Mahomed isuf Meah, 11 G. 876. 

^ (1348) — S. 65, O. 21, r. 91 ( = s. 316, Civ.Pro. 
Cede. 1882)— Confirmation of sale — Title.becomes 
complete on the date of confirmation , but relates 
back to the date of sale. — In an auotion sale, 
the legal title oi the purchaser to the property 
is not complete until the sale is confirmed. 
But if the sale is subsequently confirmed, the 
confirmation relates back, and the purchaser 
becomes the owner of the property from the 
date of the original purchase. 0IRAJ-UD-DIN 

v. Musammat Mumtaz-Un-Nisa, 2 Ind.Cai. 
81. U7 B. 375, 19 A. 188, 2 C.W.N. 589, F. ; 
24 A. 475, 24 A.W.N. 54, R.) 

(1349) — $. 65, O. 21, r. 91 ( = s. 316, Civ.Pro. 
Code, 1882)— When title vests in auction-pur- 
chaser— Confirmation of sale— Sale-certificate. 
— In an auotion-purohaser the title vests on the 
date of the confirmation of sale, no matter 
when the sale-certificate may issue. There 
is no period fixed during which the auction- 
purchaser has to make au application to obtain 
a sale certificate. SALIG Ram v. NARAIN DAB, 
5 Ind. Cas. 263. (19 A. 188, 27 B. 334, R.) 

(1350)— S. 65,0.21 , r, 94 ( = s. 316, Civ. 
Pro. Code, 1882) — Auction-purchaser — Title 
commences from the dati of sale certificate — 
Right to realize rents and profits falling due 
before confirmation of sale. — Under 6. 316 of 
the Code of 138*, tide to the property sold vests 
in the auction-purchaser from the date of the 
certificate of sale and not before. Therefore an 
auotion-purohaser is not entitled, under the 
old law. to recover rent of premises purchased 
by him falling due before the confirmation. 
8HIAM Lal V. Nathe Lal, 7 Ind. Cas. 65. 
(24 A. 475, A.W.N. 1902, 145, 15 C. 546, F.) 

(1351)— S. 65. O. 21 , r. 91 ( = Civ. Pro. 
Code , 1882, s. 316 ) — Certificate of sale — Pro- 
clamation of sale — Property sold, — A oertifioate 
, of sale, _ granted under s. 316 of the Civ. Pro. 
Code, is not conclusive as to the property 
sold. Bo far as regards the parties to the suit 
and thoBe olaiming through or under them, 
l the oertifioate is determinative as to the date 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1883, 
X of 1877 , XXIII of 1861 and VIII of 
1859)— continued. 

from which the property sold actually vests in 
the purchaser. The property sold is what is 
described in the proclamation of sale. BAL- 
want 7. Hirachand. 3 Bora. L.R. 217 = 27 

B. 334. 

(1352) S. 65, 0. 21, r, 91 ( = s. 316, Civ. 
Pro Code , 1982 ) — Attachment of decree, after 
sale but before, confirmation — Right cf attaching 
creditor to have sale confirmed.— When a person, 
who bad obtained a deoree, purchaeed immove- 
able property at an auction sale held in 
execution of the same, but before the sale was 
confirmed and satisfaction of the deoree entered 
in the record, the deoree was attaobed by a 
judgment-creditor of the decree-holder, held 
that the effect of the attachment was to place 
the attaching oreditor in tbo position of the 
decree-holder so as to entitle him to have tbo 
sale confirmed under s. 316 of the Code, and 
to take out a certificate of sale. COHARIA 

rudrani Koer v. Ram pertap Mull, il 

C. W.N. 138. [B„ 7 C.L.J. l.J 

(1353)— S. 65, O. 21, r. 94 ( = s. 316 Civ . 
Pro, Code, 1882) — Registration Act, s. 50 — 
Registration of certificate of sale ••Prior unregis- 
tered optionally registrable mortgage— Rights of 
purchaser A purchaser of land, at a Court 
sale, in execution of a decree for money, does 
not acquire priority by registering his certificate 
of sale, as against a mortgagee, whose mortgage 
is optionally registrable and unregistered, but 
prior in date to the institution of the suit. 
Semble : — A certificate of sale issued by a Court 
under s. 316, Civ. Pro. Code, if duly registered, 
takes effect under s. 50 of the Registration Aot, 
1877, against all unregistered inoumbrances. 
RAMARAJA v. ArunACHALa, 7 M. 248. (6 
B. 193, Appr, & F.) [F„ 9 M. 495 ; R., 16 M. 
148.] 

(1354) S. 65. 0. 21, r. 94 ( = Civ. Pro. Code, 
1882, s.316) — Execution of decree — Sale in exe- 
cution Right, title and interest of judgment - 
debtor. What passes at an execution-auction 
sale is the interest of the judgment-debtor and 
no more. If, in the present case, the property 
had been transferred by the mortgagor to the 
mortgagee absolutely beforo the attachment, 
then, nothing remained in the mortgagor, and 
nothing passed at the sale. If there had been 
no absolute transfer, but, if there was a valid 
mortgage subsisting beforo the attachment, 
then, the title of the mortgagor only, that is, 
the right to redeem the property from the 
mortgage, passed to the auotion-purohaser, and 
the mortgagee is entitled, Dot to possession of 
the property, but to a declaration that the 
transfer to the auotion-purohasor was subjeot 
to the mortgage. MAUNG Gyi v. Nga Hle 

AND NGA 8HWE DWE, L.B.R. 1872-1892, 
316# 

(1355)— S. 65, 0. 21, r. 94 t = a. 316, Civ. Pro, 
Code, 1882)— Decree reversed, before sale con- 
firmed— Effect of,— Where property is sold in 
execution of a deoree, but before the sale-oerti- 
noate is issued, the deoree, under whioh the 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1661 and VIII of 
1859) — continued. 

sale took place, is reversed, the title to the 
property does not vest in the purchaser. A 
Court, therefore, should hold its hand and 
refuse to grant a oertifioate, if, before it is 
issued, the deoree is set aside. A person, whose 
property has been sold, is, in 6uch case, 
entitled to his property, and not tbe purchase- 
money. Ram Sukh v. Ram Bahai. 4 A. L.J. 
486 = A.W.N, 1907, 198 = 29 A. 591. 

(1356) — S. 65. O. 21, r. 94)( = Civ. Pro. Code, 

1882, s. 816) — Limitation Ait [XV of 1877.) 
sch. II, art. 179 — Sale certificate, — The law of 
limitation is not applicable to applications for 
the grant of a sale-certificate uuder c . 316 of the 

Code. Petition of Kishen Singh, AWN. 

1883, 262. (4 M. 172, 6 B. 586 F.) [R., 9 

A. 364. 30 A. 390 = 5 A. L.J. 516 = A.W.N. 
1908, 162]. 

(1357)— S. 65, O. 21, r. 94 ( = Ciu. Pro . Code, 
1882, s. 316) — Rent Ceccvcry Act ( VIII cf 1865) 
s. 10 — Liability cf put chaser of right, title and 
interest of former unant, when commences— 
Confirmation of solo. — Where a person pur- 
chased at a Court-sale the interest of a former 
tenant in certain land in a zamindari, the title 
in the land in the occupanoy of the former 
tenant vests in the purchaser under s. 3 1G, 
Civ. Pro. Code, on tbo date of coufirmatiou of 
the sale ; and where, by tho terms of the 
muohalkas which have beon executed by the 
previous tenant, rent is payable in feur equal 
instalments in a year, the purchaser is liable 
only for those instalments in the year of pur- 
chase which fall duo subsequently to the con- 
firmation of sale. The date on which the pur- 
chaser recovors aotual possession from tho for- 
mer tenant, subsequent to the coufirmatiou of 
sale, is immaterial in regard to his liability to 
pay rent accruing duo subsequent to suoh con- 
formation. SIR RAMASAMI MUDaLIAR v. 
ANNADORAI AYYAR, 23 M. 434. [£., 27 M. 

241, F.B, = 14 M.L.J. 67.] 

(1358) — S. 65, O. 21. r. 91 ( = s. 316, Ciu. 
Pro, Code . 1882) — Sale in execution — Sale 
absolute — Death of purchaser — Grant of certi- 
ficate to his representative, — When a sale in 
execution has become absolute, the Court can, 
under s. 316 of tho Code of Civil Procedure, 
grant tho certificate prescribed therein to the 
representative of a deceased purchaser. In re 
VlNAYAK, 1 Bom. L.R. 648 = 24 B. 120. 

(1359) — S. 65, O. 21, r. 94 ( = Ciu. Pro. 
Code , 18B.2, s. 316)— Auction-purchaser— Grant- 
ing of sale certificate — Rights, — Tho title of an 
auction-purchaser to whom a certificate of sale 
has beon granted under s. 316, Civ, Pro. Code, 
relates baok to tho date of tho sale, and he can 
therefore maintain an aotion for damages for 
an injury to the property committed before the 
confirmation of tho sale. ADHUR CHUNDBB 

Banerjee v. aghore Nath Aroo, a C.W. 
N. 689. (17 B. 375, 12 O. 697, R.) [R., 7 O. 
L.J. 1, 11 O.W.N. 496, 10 O.O. 273 ; IX) 26 C. 

176 : 22 A. 168, 8 O.O, 203 ; 11 C.W.N. 240, 
Note.] 
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Civ, Pro. Code (Acts Y of 1908, XIV ol 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

(1360) — S 65, 0. 21, r. 91 ( = Ctu. Pro. 
Code , 1882, s 316 ) — Purchase at cxecutirn-sale 
— Right of purchaser before confirmation — 
Equitable interest. — On the 27 th February, 
1886, the property in dispute was sold at an 
exeoution-sale and knocked down to the plain- 
tiff. On the 10th March, IS86, the property 
was sold again, also in execution of a decree, 
and knocked down to the defendant. The 
latter sale was confirmed on 3rd July, 1886. and 
the former; subsequently, on 2*$f. July, 1886. 
Certificates of sale wer c hsuei bc'.Li to the plain- 
tiff and to the defendant on -J2nd September, 
1886. and on 14*6. February, 1 5 87, '.be defend- 
ant. was put in pog~es c ion. Hell that the 
plaintiff wa- entitled to recover. Per Tehinq , 
J . — The words of e. 316, Civ. Prc . Code, 1882, 
“Ghe title to the property shall net vest, before 
the certificate” are not necessarily, inconsistent 
with the subsistence cf an equu able interest 
short of the full perfected title m the purchaser 
even before the certificate issues. And the faoss 
that the transaction which takes place at the 
time of the auction is called a sale, that a can- 
cellation of it is called the setting aside of a 
sale, that a subsequent auction after the failure 
of the first is oalled a re-sale — all these thiugs 
show that in the contemplation of the Legisla- 
ture the transaction even before confirmation 
and issue of a certificate is a sale — though a 
sale liable to be set aside. If is something mr re, 
therefore, in its legal aspect, than a mere con- 
tract for sale. Per Jardim, J. — The reference 
to the parties ana persons claiming under them 
in the addition made to s. 316 in Act XII of 
1879. re-enacted in the Code of 1382, would be 
surplusage if the Legislature had intended the 
addition to apply to third parses. The new 
words in s. 3X6. Civ. Pro. Code, as to the date 
when “ the title to the property sold sh^U vest ” 
seem to be technical and to point to the com- 
plete title arising on the sale becoming absolute, 
suob as might be requisite to enable the pur- 
chaser to bring a suit in ejectment, but distin- 
guishable from the inchoate title which suffices 
for a suit of an equitable nature. DAGDU v. 
PANCBAMSING GaNGARAM, 17 B. 373. (6 B. 

139 R.l [F.. 2 C.W.N- 589 ; Appr., 19 A. 188; 
R 36 P.L.R. 1903 = 9 P.R. 1903. 11 P R. 1906 
= 4 P.L.R- 1903, 11 C.W.N. 495. 7 C.L.J. l, 
2 Ind. Cas. 81, 33 A. 45 = 7 A.L.J. 893 = 7 lud. 

Gas. 409. J 


(1361)— S. 65. O. 21. r. 91 ( = Civ. Pro. Code. 
1882. s. 316) — Auction-purchaser , n 9 Jlis °f< l * 
the absence of sale certificate granted. Where 
the plaintiff’s equity of redemption had been 
sold and the sale confirmed, the mero fact of the 
auction-purchaser not having obtained a sale- 
oertifioate could not by itself be taken to entitle 
the plaintiff to treat the sale as a nullity so as 
to be able to maintain a suit for redemption of 
his mortgage. CHIDDO v. PIARI LAL, 19 A. 
?88 = A.W.N. 1897, 19. (17 B. 375, A.W.N. 

1894; 54, Appr.) [P., 2 Ind. Cas. 81. £•, H O. 
W.N. 495, 7 C.L.J. 1.] 

C. H—82 


Civ. Pro. Code, (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1863 and VIII of 
1859) — continued. 

(1362)— 8. 65,0 XXL r. 94— See MESNE 
profits— General, 24 a. 475 = a.W.N. 1902, 
145. 

(1363 )— S. 65, O. XXI, r. 94— Title of 
auotion-purchaeer — Sale b> judgment-debtor 
after auction-sale but before confirmation — 
Effect— See Mortgage— General, 8 Ind. 
Cas, 657. 

(13641—3, 65, o. XXI. r. 94— See MORT- 
GAGE -SALE OF MORTGAGED PROPERTY, 15 
C- 546. 

(1365) — S. 65. O. XXI, r. 94— Auction- 
purchaser, right of, to pre-empt before confirm- 
ation of sale— See PRE-EMPTION— RIGHT TO 
PRE EMPT, 8 O.C. 202. 

•1366) — 8. 65, O. XXI, r. 94— Scope and 
effect — Change of law in r. 65 of the Code of 

1908— See Pre-emption— Miscellaneous, 

7 A.L.J, £93 = 7 Ind. Cao. 409. 

(1367) — a.65 , O. XXI, r. 94 — Sse REGISTRA- 
TION. ACT, 1908, s. 17, 5 A, 568, F.B. =3 A. 
W.N, 159. 

(1368) — S. 65, O. II. r. 91 and s ■ 66 ( = 
Civ. Pro. Code , 1882, ss 316. 317)— Suit by 
real purchaser aga>nst benami purchaser. — 
Provision i3 made iD s. 317. Civ. Pro. Code, for 
those cases in which, with the knowledge, 
sanction, and consent of the real purchaser, a 
person who has acted as his benamidar at an 
auctiou-sale obtains from the Court whioh had 
effected the sale a certificate under s. 316, Civ. 
Pro. Code, statiDg him to be the certified 
purchaser. The provisions of the first para- 
graph of s. 317, Civ. Pro Code, where never 
intended to prohibit a suit in whioh the plain- 
tiff comes into Court and establishes by proof 
that hohind his back and without his consent, 
though he was the real purchaser, the defend- 
ant had obtained a certificate of sale in his own 
name. LAKHPAT RAI v. MURLIDHAR, A,W. 
N. 1887, 220. 

(1369)— S. 65, O. 21, r. 91, 0 . 11, r. 2-1 ( = 
ss. 316, 565, Civ. Pro. Code, 1832) — Suit by 
purchaser — No certificate of sale— Effect . — 
Iu a suit by the action-purchaser to eject, not 
a third party, but the very person who was a 
party to the original a uii which ied to the exe- 
outiou-sale, or persons having interests identical 
with suoh party, the mere non-production of 
the sale-certificate cannot aeuat the suit. The 
purchaser's title gets completed as against the 
parties to the suit by the order confirming the 
sale. BUDHU v. HlRA, 27 P.R. 1892. (12 B. 589, 
F.i [R., 45 P.R. 1902 = 42 P.L.R. 1902; Cited, 

9 P.R. 1903 = 36 P.L.R. 1903, 45 P.R. 1902 = 
42 P.L.R. 1902.] 

S. 66 ( = 1882, s. 317 = 1877, s. 317 = 1839, 

s. 260.) 

See Execution of decree. 

See Sale — sale in execution of 

DEOBEEi 
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Civ Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1863 and VIII of 
1859) — continued. 

f 1370) — S. 66 { = 3. 317, Civ. Pro. Code, 1992) 
—Auction-purchase r — Mortgagee of the auction- 
purchaser — Mortgagee can claim vrotection of 
s. 317 — Pita of bona fide purchaser for value 
without notice — Transfer of Property Act I IV of 
1882), s. 41 — Reasonable care — Constructive 
nolice . — H, a party to the decree in execution 
of which the property in dispute was sold at a 
Courtauoiion, purchased it benami in the name 
of A, and advanced him Rs. 9,600, from whioh 
Rs. 9,300 were paid as the price cf the property. 
The remainder Rs. 300 and R?. 1,400 more 
which A obtained from H were spent in repairs 
to the house. The house underwent extensive 
repairs, to meet the costs of whioh A mortgaged 
it to M, who claimed to be a bona fule purcha- 
ser for value without notice of H’s title. All 
through the time H remained in possession of 
the house, Subsequently she used both A and 
M for a declaration that she was entitled to the 
property free of all incumbrances. During the 
pendency of the suit A, and later on his legal 
representative, his widow, died ; and no one was 
brought on the record to represent him. Held 
that the suit was not maintainable in view of 
the provisions of s. 317 of the Civ. Pro. Code 
of 1882, for M, the mortgagee, olaiming under 
the Court-sale purchaser A, enjoyed the same 
immunity from suit as his mortgagor A. (8 
Bom. L.R. 873. R.) That M’s plea of 
bona fide purchaser for value without notice 
was also a good defenoo to the suit. The 
doofcrine of constructive notico applies in two 
oases : first, where the party charged had 
aotual notice that the property in disput-e wa9 
oharged, incumbered or in some way affected, 
in which caso he is doomed to have notico of 
the faots and instruments to a knowledge of 
whioh ho would have boon led by an enquiry 
after the oharge on incumbranco of which ho 
aotually knew \ and, secondly, cases in which 
the Court has been satisfied from the evidence 
before it that tho party oharged and designedly 
abstained from enquiring for tho very purpose 
of avoiding notice. The expression “ reason- 
able care, &c. ” in s. 41 of tho Transfer of 
Property Act, 1882, means that, although a 
purohaser of property is under no legal oblig- 
ation to investigate his vendor’6 titfe, yet, iu 
dealing with real property as in other matters 
of business, regard is had to tho usual course of 
business ; and a purchaser who wilfully dopartB 
from it in order to avoid acquiring a knowledge 
of his vendor's title is not allowed to derive any 
advantage from his wilful ignor&Dco of defeots 
whioh would have come to his knowledge if he 
had transacted his business in the ordinary 
way. The occupation of property whioh has 
not come to the knowledge of the party oharged 
is not a constructive notioe of any interest in 
the property. Manji Karimbhai v. Hoorbai, 
12 Bom. L.R. 1044 = 8 Ind. Cas. 782. 

(1371) — S. 66— Salt- certificate — Right of 
party other than holder of sale-certificate.— 
Following the deoision of the Privy Counoil in 
the 10th Moore’s Indian Appeals, p. 622, that 


OlY. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1863 and VIII of 
1859)— continued. 

notwithstanding the provision iu Aot VIII of 
1859, s. 260, it is open to a party other than 
the holder of the sale-certificate to show that 
at the sale itself the purchase was made on hiB 
behalf, tho High Court set aside judgments of 
the lower Courts founded on the law »3 it stood 
prior to that deoision. SYUD WASSEL RUHMAW 
v. Sheikh Golam Rusool, 22 W.R, 270. 

(1372)— S. 66 ( =» s. 317. Civ. Pro. Code, 
1882) — Assignee from certified purchaser — Swif 
against assignee. — This section does not bar a 
suit against such assignee. PlR AM ANAYAGAM 
PILLAI v. ALWAR NAICEER, 18 M.L.J. 30B, 
(21 M. 7, F.) 

(1373)— S. 66 ( = s. 317, Civ. Pro. Code, 1882) 

— Object of — Plea that purchase was made on 
behalf of family— Whether section applies . — The 
objeot of s. 317, Civ. Pro. Code, 1332, is to 
check beyiami pucohasos. That seotiou has no 
application to a case wbero the purchase was 
made in tho name of ouo oi the members of a 
Hindu family and it is alleged that ho made 
the purchase ou behalf of the family. HARI 
Bingh v. 8HER SINGH. 6 A.L.J. 174 = 31 A. 
282 = 2 Ind. Cas. 220. 

(1374)— S. 66 ( = C iv Pro. Cede. 1882, 
s. 317) — No bar of suit against person in posses- 
sion . — The section does not enbauos a suit 
brought by a certified purohaser against a party 
in possession, HARICHAND DULICHAND v. 
KISHENDAS, 9 G P.L.R. 85. 

(1375) — S. 6*6 ( = .s. 317, Civ. Pro. Code, 1882) 
— Title of auction- purchaser — Objection as to 
benami character of purchase — Substainability 
of. — Tho effeot of tho seotion is to make the 
title of the auotion-purohaser complete against 
any one who claims on the grouud that the 
purchase was benami on behalf of another ; it 
is immaterial that the suit is maintained by the 
certified purchaser and not against him. 
BALAJI v. DAJIBA, 2 C.P.L.R. 137. 

(1376)— S. 66 ( = Act I ’111 of 1859, s. 260)— 
Certified purchaser. — In a suit by the certified 
purchaser at an execution sale, to establish his 
right to, and for possession of, the property 
purchased by him, the defendant is not pre- 
cluded, by s. 260 of Act VIII cl 1859, from 
contesting the suit on tho ground that ho was 
the actual purchaser of the property. S. 260 
declares that “auy suit brought against the 
certified purchaser — shall bo dismissed.” The 
section should bo construed literally and 
applied striotly. JAN MUHMMAD v. ILAHI 
BAKSH, 1 A. 290. [R. t 3 O.c. 229.] 

(1377) — S. 66 (-Civ. Pro Code, 1882) $.317) 
--Execution of decree— Certified purchaser buy- 
ing benami. — In execution oi a decree against 
the judgment-debtor, a certain house was sold 
and was purchased by the plaintiff who obtain- 
ed the certificate of sale, but failed to obtain 
the actual possession of the house. He brought 
a suit for possession of the house agaiuBt the 
judgment-debtor who urged that the houee 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1832, 
X of 1977, XXIII of 1861 R and VIII of 
1859) — continued . 

was purchased by her at the auction in the 
name of the plaintiff. Held, that b. 317 of the 
Civ, Pro. Code, should bo construed literally 
and applied striotly, and should net be applied 
so as to assist the certified purchaser to enforce 
his olaim against the property in possession by 
relieving him from tho necessity of showing 
the juetioe of his claim or excluding iuquiry as 
to its fraudulent character. RAZA HUSAIN v. 
Didar Fatima, 8 0 C 229. [R., 3 O.C. 

306.] 


(1378)— S. 66 ( — s. 317 , Civ. Fro. Code, 1982) 
— Sale of property in execution of decree — 
Purchase by the judgment-debtor's son — Second 
sale of the same property by the decree-holder 
— Purchase by stranger — Suit by the second 
purchaser for possession, — In execution oi a 
deoree oocaiued by a cousin of the defendant 
respondent against the respondent’s father, 
one third share of the judgment-debtor in 
some house-property was sold and purchased 
by the respondent. Some time after, the 
decree-holder attached and put up again for 
sale the same interest in the aime property, 
whioh had been attached and sold under 
the former decree. Tbe plaintiff appellant 
purchased the property and brought a suit 
for possession against the decree-holder and 
judgment-debtor and two othor persons, who 
were alleged to be co-paroeuers in the house 
property. The respondent was not originally 
added as a party to the suit, but under s. 32 of 
the Code, he was subsequently added to the 
array of defendants. Held, under the circum- 
stances, that s. 317 of the Code was applicable 
to the suit and it must oe dismissed. The suit 
against the respondent could be maintained 
only on tbe ground that the purchase was 
made on behalf of another person. KHUDA 
BaKHSH v. AZIZ ALAM, 27 A. 194 = A.W.N. 
1904, 273 = 1 A.L.J. 646. 


(1379) — S, 66 ( = s. 317 , Civ. Pro. Code. 1882) 
Purchase by de:nc-holder without leave— De- 
fendant a beuamidar — Suit tor recovery of 
money, maintainability of— Suit for money had 
and received.- The plaintifis put up certain 
property of their judgment-debtor to sale. 
They applied for leave to bid, but the Court 
refused the application. They then, according 
to the finding of the Court, purohased the pro- 
perty iu the name of the defendant who pro- 
mised to convey it to them. Upon the defen- 
ant’s refusal to convey, they brought this suit 
for speoifio performance of the contract of sale, 
or in the alternative for recovery of the money 
advanced. The first relief was subsequently 
withdrawn. Held that the money coula not be 

recovered as money lent, as in faot . DO 
was lent. Held further that even if the suit 
could be treated as a suit for money received by 
the defendant for the plaintifis, the plaintifis 
could not succeed except by showing - r th h * h *w 
defendant made the purchase on the«r behalf ' 
Suoh a suit bemg prohibited by s. di/. 


Chr. Pfo. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

Civ. Pro. Code 1882, wa3 not maintainable, 
Ragunandan Lal v. Matru Hal, 7 A.L.J. 
623 = 6 Ind. Cas. 404. 

(1380)— S. 66 (=s. 317, Civ. Pro. Cede, 1882) 
— Joint decree — Purchase at sale in execution 
by one decree-holder — Suit for aeclaration that 
properly purchased was joint.— In execution of 
a joint decree on a mortgage, one of the decree- 
holders obtained leave to bid at the auction- 
sale and purchased the mortgaged property for 
the exaot amount of the deoree, namely, tho 
mortgage-debt, interest and costs. Satisfaction 
of tbe decree was entered up and the purchaser 
took possession of the property. Held that 
8. 317 did not preclude the other joint aeoree- 
bolder from suing for a declaration that the 
property so purchased was the joiut property of 
himself and the actual purchaser. ACHHI- 

bar Dube v. Tapasi Dube, A.W.N. 1907, 
166 = 29 A. 557. (12 B.L.R. 317, R.) 

(1381)— S. 66 ( = s. 317 , Civ . Pro.Code, 1882) 

— Suit by ctr.ijied purchaser— Person in posses- 

sion may set up the plea that the plaintiff was 
a benamee Purchaser. — Where a certified pur- 
ohaser at a Court-sale, held in execution of a 
deoree, brings a suit for rents and profits of the 
property purchased, as against a person in 
possession thereof, the latter may set up tbe 
plea that the plaintiff purchased at the Court- 
sale bemmee lot himself. 8. 3i7 does not 
preoluuo such a defence. GHAZI-UD-D1N v. 
Bishen Dial. A.W.N. 1905. 39 = 2 A.L.J. Ill 
= 27 A. 443. (23 A. 175, Disc.i 

(1382) — S. 66 Act VIII of 1659, s- 260)— 
Execution of decree — Certifiea purchaser . — 
Where a judgment-creditor sued for a declara- 
tion that the oertified purchaser ot property m 
execution of his decree was merely a trustee for 
the judgment-debtor, that the purchase in his 
name was made with the intention of defeating 
or delaying him in the execution of his deoree, 
and that he was at liberty to apply for execu- 
tion agaiDSt the property as the property of his 
judgment-debtor ; held that s. 260, Aot VIII of 
1859 was in no way a bar to the suit. PURAN 
MaL v. ALIKHAN, 1 A. 235. (N.W.P. 1874, 

265. F.) [ App ., 21 C. 519, 18 A. 461; R., A.W. 
N. Ib96, 151, 21 A. 29 = A.W.N. 1898, 187, 26 
A. 82.] 

(1383) — S. 66 ( = s. 317, Civ. Pro. Code , 1882) 

— Trusts Act \II of 1882), ss. 62,88 — Purchased 
by alleged agent of decree-holder at execution 
sale — The decree-holder was refused permission 
to bid. His agent, of whose duty making pur- 
ohaseB was not a part, purohased the property 
in his own name and got his name entered in 
the sale-certificate. The decree-holder supplied 
the purchase-money, ratified the purohasc* and 
agreed to take a conveyance of the property 
after confirmation of the sale. On the defend- 
ant refusing to convey, the deoree-holder sued 
for a deoree that he was the real purchaser and 
for possession. Held that the proviso to 8. 317 
did not exclude the operation of the first part of 
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Civ, Pro. Code (ActsZY of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

the pection, and, therefore, the suit wag not 
maintainable. Held also that ss. 82, 88 of the 
Trusts Act did not apply, because it cannot be 
said that there 13 any fiduciary duty on an agent 
towards his principal to assist him in evading 
the provisions of the law. GANGA BAKSH v 
Rudar SINGH, 22 A. 434 = A. W.N. 1900, 132. 
(17 M. 282, 18 M. 436, 12 M. 231, R.) 

(1384) — S, 66 (s. 317, Civ. Pro. Code , 1882) 
— Sitit for specific performance and possession 
against certified purchaser — Amendment of 
vlaint — damages . — Plaintiff, a minor, bued by 
his next friend for speoifio performance of au 
agreement by defendant, who had promised to 
purchase certain lands iu a Court-auction for 
the minor and to deliver the samo to him, and 
also for possesion cf those lands. U eld, that 
the suit for specific performance and possession 
was barred by s. 317, Civ. Pro. Code. Held, 
also, that, as the plaintiff was a minor, the 
plaint should be allowed tc be amended by the 
insertion ol a prayer for damages. PONNUSAMI 
v. VITHILINGAM Pillai, 8 Ind. Caa. 268* 

(1385) S. 66 ( = s .317, Civ. pro. Cede, 1882) 

Auction- sale— Pur chase Jby one of joint decree,- 
holders on behalf of all — certificate in the 
name of the purchaser alone — Benami purchase 
— Non-applicability of 3. 317.— The plaintiff 
and tho defendant were both joint decree- 
holders. The plaintiff being minor execution 
was taken out by the defendant, and the pro- 
perty purohasoa in his name atom . Tho plain- 
tiff, alleging that the purchase had been made 
on oehall of noth of thoui, claimed moiety 
of his snare fcom thn defendant: field, that 
the suit was uot btutea by s. 317, oiv. Pm. 
Code, 1882, ad tne purchase could not bo deem- 
ed to bo a beyiami one, and tho objeot of the 
section was to put an end to such purchases 
only. NAIPAL SONAR v. 8IIEO NAKAIN SONAR, 
6 lnd, Caa. 374 = 7 A.L.J. 1091. (29 A. 557 
A.W.N, 1907, 166, F . 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Demands Reoovery Aot, I of 1895, B.C, — See 
BENGAL ACT T of 1895, 99. 10, 12, 15, 16, 21, 
31, 1 C.L.J. 550. 

<1387) — S. 66 — Where a aase oomea under the 
second paragraph of the seotion the olaim can- 
not be barred by the firat paragraph — See 
Bengal act, I of 1895, ss. 10, 12, 15, 16, 21, 
31, 1 C L.J. 550. 

(1388)— S. 66— See BENAMI TRANSACTIONS 

—Certified Puchasers, 11 M. 234, 9 0 L. 

R. 295, 5 A. 478, F.B. = A.W.N. 1883, 125 
14 W.R. 179, 23 A. 175 = A.W.N. 1901, 44, 21 
M. 7 = 7 M.L.J. 290, 23 A. 34-A.W.N. 1900, 
190, 6 N.W.P. 265, 6 N.W.P, 197, 9 W.R. 360, 

4 B.L.R. App. 32, 8 Bom. L.R. 873 = 31 B. 61, 

5 Bom. L.R. 329, 13 M.L.J. 354, 14 W.R. Ill, 
1 W.R. 329, 8 W.R. 130, 6 M. 135, 21 A. 196 = 
A.W.N. 1899, 30, 14 O. 583, 16 M. 290 = 2 M. 
L.J. 173. Marsh 423 = 2 Hay 512. 

(1389) — S. 66— See DECLARATORY DECREE, 

Suit for— declaration of title, 23 0, 
805. 

(1390)— 8. 66— See ESTOPPEL— ESTOPPEL 
BY CONDUCT. 23 W.R. 358. 

(1391)— S, (56— See Evidence— Parol evi- 
dence, 11 M. 213. 

(1392)— 8. 66 — See HINDU LAW— PARTI- 
TION, 6 W.R. 160. 

(1393) — S. 66— Suit by mortgagee for declar- 
ation that the auction-purchaser of the mort- 
gaged property was the tenant idar of the mort- 
gagor — Maintainability — Sec MORTGAGE- 
GENERAL. 0 Ind. Gas. 298 = 8 A.L.J, 184. 

(13941—8. 66— Sr? RES JUDICATA— PAR- 
TIES, 2 A. L J. 111 = A.W.N. 1905, 39 = 27 A. 
443, 

(1395)— 9. 66— See SALE— 8 aLE BY AUC- 
TION, 1 B.H.G. 20. 


(1385 a) S.— 661 — Civ. Pro. Code, 1859, s.2< 
—Joint Hindu family— Put chase at Corn 
auction by one of the members . — Tho polioy 
8, 260 of Act VIII of 1859 is to check benar 
purohases at execution-sales, i.e., transacts 
in which A secrotly purohases on his ov 
acoount in tho name of B. The provisions 
that seotion oanuct be taken to affeot the righ 
of members of an undivided family who, l 
operation of law, and not by virtue of ar 
private agreemont or understanding, are enti 
led to treat, as part of their common propert 
an acquisition howsoever made by a memb 
of the family in his solo name, if made by tl 
ueu of the family funds. BODII SINGH DOOl 
HOORIa v. GUNESH CHUNDER SEN, 12 B.l 
R. 317, P .C. = 19 W.R. 856 = 3 Sar. 253. [I 
21 A, 29, 9 M.L.J. 298; R., 20 W.R. 65=12 ] 
L.R. 336, 6 M. 135, 11 C.L.R, 514, 22 B. 67 
A.W.N. 1907. 166 = 29 A. 557.] 

(1386)— 8 66, applicability of proceedings 
enforce a certificate issued under the pub] 


(1395 a) — 8. 66 — Sec No, 918, supra, AND 
NOS. 1368, 3471. 3933, 4140, 4164,4413,4414, 
5471, infra. 

S. 67 ( = 1832, s. 327 = 1877, 8. 327. 

Set Execution of decree. 

See 8ALE-3ALE IN EXECUTION OF DECREE. 

(1396) — S. 67 [ = s, 327. Civ.Pro.Code , 1882) 
—Sale in t’rt’cufion — Sanction of Commissioner. 
—Tho 8peoial rule.whioh was in force under the 
eeoond clause of 9 . 327 of the Code of 1882, 
having beoome inoperative, a9 that seotion was 
not ro- enacted in the Code of 1909, the sanotion 
of tho Commissioner of tho Division is no longer 
required as a condition precedent to the sale in 
cxeoution of deoree of land applied to agricul- 
tural or pastoral purposes. GlRDHARI RAM v. 

Mehr Khan, i P.R» 1910, Rev. =7 Ind. Cas. 
498 = 117 P.L.R. 1910. 

(1397)— S. 67 (-old s. 327) — Local Govern- 
ment-Competency to make rules— Sale without 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

sanction void . — It is competent for the Looal 
Government to make with the sanction 
of the Governor-General in Counoil rules 
relating to sales of land in execution of a 
decree in modification of former rules on the 
subjeot. A sale not in conformity with suoh 
rules is void and may be set aside. TARA 
CHAND V. ALI Baksh, 95 P.R. 1888 [R . 1 
P.R. 1901 = 41 P.L.R. 1904 ] 

(1397-a) — 8. 67— See No. 1412, infra. 

8. 68 ( = 1882, 3. 320 (1) = 1877. 8. 320.) 

See COLLECTOR. 

See Execution of decree. 

(1398>— S. G8 ( = Civ. Pro. Code , 1897. s. 320) 
—Local Government Rules under s. 32o of the 
Civ. Pro . Code, 1877 — Notification No. 6 71 
(Judicial Civil Department), dated 30th August, 
18S0 — Meaning of the word 1 * with effect from the 
1st October, 1880.”— The rules and procedure 
prescribed by the Notification are not applic- 
able to execution-proceedings iu which sales of 
immoveable property had been ordered prior to 
the 1st October, 1880. and suoh proceeding 
oould not be transferred to the Colleotor. 

Hafiz-un-nissa v. Mahadeo Prasad. 4 A. 

116, F.B. = A.W.N. 1881, 146. 

(1399) — S. 68 ( — Civ. Pro. Cede, 1877. s. 320i 
— Notification No. 671 of 1880. Judicial. Civil 
Department , dated the 30th August. 1680 — With 
effect fiom 1st October , 1880. — in the case or an 
order of sale pasned on the 11th September 1880. 
the Rules prescribed by the Local Government 
would not apply. GUR CHARN v, GOBIND 
PRASAD, A WN. 1882, 12. 

(1399-fl)— S. 68— See NOS. 9)9. 920, 1337-5, 
supra and NOS. 3814, 4243,4244,4314.4315. 
43)6. 4345, 4378, 4373, 4375, infra. 

(1400) — Ss. 68. 70, 71 { = Civ. Pro Code, 1882, 
s . 320i— ‘Execution— Transfer of decree ti Collec- 
tor— Poiuer of Court.— One of the two holders 
of a decree died. Tne survivor applied to the 
Subordinate Judge for execution of the decree 
on bis own behalf and as heir to the deoeased. 
Certain property of the judgment-debtor was 
attached a nd ordered to be sold. Then the 
Subordinate Judge transferred the execution 
to the Collector under s. 320 of the Code. Sub- 
sequent. ou the application of the widows of 
the deceased decree-holder, that they were the 
heirs of their husband, the Subordinate Judge 
passed an oeder for the production of a certifi- 
cate and postponed the sale. The decree-holder 
applied to the High Court for revision. Held 
that the Subordinate Judge Lad no jurisdiction 
to entertain tbe application of the ladies or to 
make the order which he did, inasmuch as the 
execution of the decree had been transferred 
to the Collector under s. 320 of the Cede. 
KESHO SARAN v. JANKI, A.W.N. 1883, 164 

(1401) — Ss. 68, 70. 71 ( = Civ. Fro. Code, 
1682, $. 320)— Transfer of decree to Ccllecto > for 



Ci¥. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXII of 1861 and VIII of 
1859)— continued. 

execution —Acknowledgment in Collector's Court 
of part payment of decretal amount, validity of 
— When a Civil Court transiers a decree, under 
b. 320, Civ. Pro. Code, for execution by the 
Collector, so long as the deoree remains in his 
hands, he alone can execute it, all proceedings 
in the Civil Court relating to the execution of 
the decree having oome to an end lor the time 
being. Under such circumstauoes, the deoree- 
holder and tbe judgment-debtor would be per- 
fectly justified in certifying the part satisfaction 
of the decree to the Collector, and the acknow- 
ledgment so made is a valid acknowledgment 
for all purposes under the first clause of s. 258. 

Muhammed Said Khan v. Payag Sahu, 
16 A. 228 = A.W.N. 1894.55. [R., 22 B. 722, 
26 A. 36 = 23 A . W N. 179. ) 

(1402) — Ss. 68, 7U, 71 (=$. 320, Civ Pro. 
Code, 1882) 1 lansmission of decree for exe- 

cution by Collect or —Power of Local Govern- 
ment to provide for appeals from orders of Col - 
lector— Rule 17, cl. (19/ of 12th November , 1883, 
if ultra vires— N. W.P. Land Revenue Act (XIX 
of 1873), s. 243, application of , to orders of Col- 
lector.— The Local Government under a. 320, 
Civ. Pro. Code (prior to its amendment by Act 
VII of- 1888), empowering it io prescribe rules 
for regulating the procedure of the Collector and 
his subordinates in executing decrees transmit- 
ted under the section, may also make rules for 
providing for an appeal from the orders made 
by such Collector or his subordinates. Ci. XIX 
of Rule 17 ct I2lh Nov. ib63 •N.W.P. and 
Oudh Gazette of 17th November, 1883/, pro- 
viding for an appeal to the Commissioner of 
the Division against aD order of a Collector 
confirming a sale, was held to be, therefore, 
not ultra vires of the Local Government. \6 
A. 314, R.) The section does not apply to such 
orders passed by the Collector. TAKADDUS 

Fattima V. Baldeo Das, 12 A. 564 = A 

W.N. 1890, 185. 


(1403) »Ss. 68, 70.71 <=s 320, Civ. Pro. 
Code, Ib82) Execution of dectce — Property to 
be sold ancestral in part only— t ransfer to Col- 
lector-Local Government, Notification No. 671 
of August 31, I860.— Bold that, where tbe 
Civil Court is satisfied that tbe land, which is 
ordered to be sold or any portion of it is an- 
cestral, it should transfer the decree for exe- 
cution to the Collector so far as regards ances- 
tral land only. AHMAD GflAUS KHAN v. Rai 

Bahadur Sahu Lalta pershad, AWN 
1906, 143 = 3 A. L.J. 422 = 28 A. 631. 


<1404)-Ss 68. 70. 71 ( = s. 320, Civ. Pro. 
( ode, 1882)— Suit to confirm a sale— Powers of 
Assistant Collector 10 <el aside his order — 
Irregularity in sale.— It is the duty of a Judge 
10 set aside an order, which he would not have 
passed had he been informed of the true state 
ofafiair3. Where an Assistant Collector was 
asked by a person, who alleged himself to be a 
deoree-holder. to postpone a sale and did post- 
pone it and a few hours later, on being informed 
that tbe applicant was not entitled to make the 
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Civ. Pro. Code 'Acts Y of 1908, XIV of 1882, 
X of 1977, XXIII of 1861 and VIII of 
1859) — continued. 

application, a G t aside his former order and held 
♦ be sale, held, that he was justified in setting 
aside his former order and the sale was not 
illegal merely for that reason. Wazir ALI v. 
Janki Prasad, 8 A.L.J. 458=A.W.N. 1906, 
183 = 28 A. 671. 

(1405) — Ss. 68,70. 71 ( = $ 320. Civ. Pro . 

Code, 1882) — Appeal to the High Cou> t —Execu- 
tion of decree — Transfer to the Collector under 
— Land Revenue Code ( Bombay Act , V of 1879), 
s. 203 . — No appeal lies to the High Court from 
an order passed by the Oolleotor in an exooution 
proceeding transferred to h»m under s. 320, 
Civ. Pro. Code. Under s. 320, Civ. Pro. Code, 
and a. 203 of the Land Revenue Code, the 
Revenue Commissioner or the Government are 
vested with the appellate power in respect of 
such orders. MANCHERJl v. THAKURDAS, 
7 Bom. L.R. 682. 

(1406) — Ss. 63, 70, 71 ( = Civ . Pro. Code, 
1882, s. 320)— Execution of decree — Transfer to 
Collector — Ajipeal from orders of Collector to 
Hi<jh Court. — Ordors passed by a Collector in 
the exercise of the powers conferred on him 
under s. 320 and the following seotions of the 
Code relating ' to the exeoution of a deoree of a 
Civil Court after transfer of the dooree to him 
under r. 320, are not appealable to the High 
Court. Madho Prasad v. Hansa Kuar, 
A.W.N 1883, 63. FB. = 3 AAV.N. 59 = 6 A. 
314, F.B 

(1407) -Ss. 63, 70, 71 ( = s. 320, Civ. Pro . 
Code , 1882) — Execution-prozeedmgs transferred 
to Collector — An order made by Collector in 
such proceedings - Revision or appeal against — 
To whom lies— Relation bctiveen Collector and 
Civil Courts in such cases pointed out.— Held 
that, agaiust an order made by the Collector 
in execution-proceedings transferred to him 
by the Civil Court under the iules framod 
under s. 320, Civ. Pro. Code, 1882 ( = ss. G8, 
71, Civ. Pro. Code, 1908), a revision or appeal 
lies only to the Chief Commissioner to whom 
tho Collector is subordinal. (11 C.P.L.R. 33, 
F.) So far as the Contral Provinces are con- 
cerned, tho proper principles regulating the 
relations between the Collector and the Civil 
Court from which execution of a decree has 
been transferred to him whothor under s. 320 
ofAotXIV of 1882 or ss. 68 71 of Aot V of 
1908, would seem to be that tho Civil Court 
is precluded from interfering in any matter de- 
clared to ho within the Collector’s jurisdiction 
but that it is not divested of its ordinary 
jurisdiction in regard to other matters, merely 
because tho deoree has been transferred to tho 
Collector ; and, that a civil suit will lie with 
respect to every order of tho Collector, upou 
which, if it had been made by tho Civil Court 
faoting within its jurisdiction) an aotion could 
have been maintained ; but not otherwise. 

Hardeo v. Mt. Naur adi, 3 N L.R, = 121 = 8 
Ind. Cas. 372. (3 A. 554, 19 A. 437, 20 A. 

379. 26 A. 101, 18 C, 481, 2?,) 


CIy. Pro. Code (Acts Y of 1908, XIV of 1888, 

. X of 1877, XXIII of 1861 and VIIl of 
1859) — continued. / 

(1408) — 8s. 68, 70. 71 — See COLLECTOR 
5 A. 314, F.B. = A.W.N. 1883, 59. 

(409)— 8s. 68. 70, 71— See COLLECTOR, 
16 A. 1 = A.W.N. 1893, 181. 

(1410)— 8s. 68, 70, 71 — Framing of rules by 
Local Government (Bombay) under— Amend- 
ment by s. 30, Aot VII of 1888— Rules not 
retrospective in their operation — Decree refer- 
red to Collector for exeoution — 8a!e — Confirm- 
ation and setting aside of — Collector’s powers 
in respect of— See RULES— RULES MADE 
UNDER ACTS. 15 B. 322. 

(1411)— Ss. 65. 70, 71. 47 ( = Civ . Pro, Code, 
1882, ss. 320, 244) — Sale of property of judg. 
rnent-debtor even after satisfaction of decree — 
Remedy available. — After a deoree had been 
transferred to the Collector for sale of immove- 
able property, and during the pendency of 
proceedings before him, the judgment-debtor 
sold the property privately and the purchaser, 
having satisfied the decree, put in a satisfaction 
petition in the Civil Court, but the Oolleotor 
sold the property subsequently. Held that the 
remedy of the private purchaser was to apply 
to set aside tho sale under s. 244 of the Civ. 
Pro. Code, and not to institute a separate 
suit, and that tho application was to be made 
to the Civil Court and not to the Oolleotor. 
SADHO CHAUDHRI v. ABHENANDAN PRASAD, 
26 A. 101 = A.W.N. 1903, 208. (24 A. 239, R.) 

[R., 5 N.L,R. 121.] 

(1412) — Ss- 6S, 70, 71. 67 < = ss. 320, 327, 
Civ. Pro. Codr, 1882) — Execution of decree — 
Powers of Collector . — A Collector who has 
obtained control of an estate under es. 320 to 
327 of the Civ. Pro. Code, oanuot set aside the 
acts of the owner of tho estato because he 
things such acts were unwise. The estate 
having been transferred to the Collector for 
doing the best he can with it, there is no reason 
why he should be in a different position to the 
owner himself with reference to the acts of the 
owner before tho estate passed out of his 
control. THE COLLECTOR OF GHAZIPUR V, 

Chitbahal Bhagat, A.W.N. 1885, SOB. 

(1413) — Ss. 65, 70, 71, O. 23, r. 1-Execu- 
tioiof decree — Transfer of decree to Collector 
for execution— Natu r e of powers exercisable by 
Collector wider s. 320 of the Civ. Pro. Code 
in case of transferred decree— Civ. Pro. Code, 
ss. 320, 373. — Tho functions which devolve 
upon a Collector, to whom a deoree has been 
transferred for execution under s. 320 of the 
Code of Civil Procedure, are funotions of a 
purely ministerial and not of a judicial 
character. Hence, where a Collector, to whom 
a decree had been transferred for exeoution 
under tho provisions of s. 320 of the Civ. Pro. 
Code, passed an order for postponement of sale 
iu tho following terms “ It is ordered that the 
9ale bo postponed, and, by means of a copy of 
this order, the papers, which have arrived from 
tho Court should be returned and the record of 
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Civ. Pro. Code (Acts Y of 1908 XIV of 1882, 
: X of 1877, XXIII of 1861 and VIII of 
859)— continued. 


the case should be deposited in the office;” and 
suoh order was followed by an order of the 
Court whioh passed the decree striking off the 
execution proceedings. Held that these orders 
did not operate as a bar to further execution 
proceedings within the meaning of b. 373 of the 
Civ. Pro. Code. REAIT-UN-NlSSA v. HAJI 

Muhammad Ismail Khan, A.W.N. 1891, 
189. 

(1414) — Ss. 68, 70, 71, sch. Ill , r. 7, ( = 
ss. 320, 323, Civ. Pro. Code, 1882)— Execution 
of decree— Appeal - Where a decree was trans- 
ferred for execution to the Collector under 
s. 320. Civ. Pro. Code, and, aoting under 
s. 323, Civ. Pro. Code, the Collector made 
arrangemeut9 for liquidation of the deoree by a 
lease of immoveable property, and the deoree* 
holder was not satisfied with this arrangement 
aDd appealed to the Commissioner who consi- 
dered ho had no jurisdiction to interfere and 
he then applied to the Court whioh transferred 
the deoree to thu Collector, and that Court 
refused to interfere with the orders ; held that 
the High Court could not entertain an appeal 
so as to interfere with the Collector’s order, 
which was the object of the appeal. Orders 
passed by a Collector under the powers confer- 
red on him by s. 320, Civ. Pro. Code, are Dot 
appealable to the High Court. [5 A. 314, R.) 
The last paragraph of s. 323 shows that the 
supervising and controlling authority in respect 
of matters coming under that section is the 
chief controlling Revenue authority. KISHNa 

ram v. Sarju Prasad. A.W.N, 1886, 168. 

(1415)— Ss. 68. 70, 71 and sch. III. r. 9 ( = 
ss. 320. 32 /• A, Civ. J'ro. Code, 1882) — Main- 
tenance of the judgment debtor's family , a 
matter lor determination by the Court.— When 
an estate is in the bauds of the Talukdari 
Settlement Officer by reason of the provisions 
contained in s. 320 of the Code of Civil Proce- 
dure, it must be borne in mind by the account- 
ing officer that the provisions of 9. 324-A must 
be closely followed. The provisions for the 
maintenance of the judgment-debtor’s family is 
a matter for determination by the Court and 
not by the executing effioer. PURSHOTTAMA- 
DAS v. HIRAJI, 6 Bon?. L.R. 822. 


(1416)— Ss. 68, 70, 71, and sch. III. r. 9 ( = 
oc vao 324-A. Civ Pro. Code, 1882) —Execution 
LctehUgs transferred to a Collector-Court’s 
p v -,,-nder s 324-A— Collector's duties . — A 

CoTleotor aoting under s. 320 of Civ, Pro Code, 
has power to include on the debit side only 
such charges as can be incurred under the 
provisions of the chapter ; and the Court is 
perfectly justified under s. 321 A m regarding 
as at its disposal, the halance which .9 
left after such charges have been deduc ed , 
and if there be any charges which have been 
not so incurred, hut which have been insetted 
in the accounts, such charges, being improper, 
cannot affect or restrict the disposing P ower ° 
the Court over the balance. The power of the 


Court as to the application of the balance is 
complete although the fund itself remains in 
the hands of Collector as trustee. The amount 
of maintenanee to be determined for the judg- 
ment debtor is a matter for the Court to 
oonaider and deoide and one whioh it cannot 
allow the Talukdari Settlement officer aoting 
as a Collector to decide. The Collector, like 
an agent, though bound under s. 324-A Uo 
render aooounts, oannotsbeficompelled to give 
up the account books into Court ; nor does the 
seotion require him to pay the balanoointo 
Court. RUPALI v. KALYANSING, RUPALI v. 
GAMBHIRSINGJI, 6 Bom. L.R. 823. 

(1417)— 8s. 68, 70 and 71, soh. Ill, r. 10- 
Sec JURISDICTION OF CIVIL Courts, 11 b. 
478. 

(14l8) = Ss. 68. 70, 71, sch. HI, r. 11 ( = ss. 
320 and 323, A . Civ. Pro. Code, 1882) Ancss- 
tral p roper ty — Execution of decree — Property 
taken under management of the Collector — 
Disabilities of proprietor pending term of 
management. — In pursuance of the powers con- 
ferred upon him by rules framed by Govern- 
ment under s. 320 of the Code of Civil Procedure 
the Collector sanctioned a lease of oertain zamin- 
dari property of the judgment debtor for a 
period of seventeen years, the lease beiDg exe- 
cuted in the name of the judgment-debtor, 
but with the permission of the Collector. Held, 
that the disabilities impoaed by the first para- 
graph of s. 3‘25-A of the Code affeoted the 
judgment-d9btor during the pendenoy of suoh 
lease ; and semble, that suoh disabilities conti- 
nued, so long as any of the debts, for the 
satisfaction of whioh the judgmet-debtor’s 
property was taken under management by the 
Collector, remained unpaid. GANGA PRASAD 
v. Ganga Baksh Singh, A.W.N. 1907,112 
= 29 A. 413. 

(1419)— 8. 68, soh III, rr. 1, 2. 3, 7, 8, 9, 

10— See Execution of decree— Transfer 
of decree for execution— Execution 
out of Court’s jurisdiction, 7 B. 332. 

(1420) — 8 68, soh. Ill, r. 3 — See EXECU- 

TION of decree— execution by Collec- 
tor, 20 A. 428 = A.W.N. 1898, 96. 

S. 70 [ = 1882 a. 320 (2) (3).] 

(1421)— S. 70, See JURISDICTION OF CIVIL 
COURTS, 20 a. 379, F.B.=A.W.N. 1898, 81. 

(1421-rt) — S. 70 — See NOS. 194, 919, 920, 
1337 (6) 1400, 1401. 1402, 1403. 1404, 1405, 
1406, 1407, 1408, 1409, 1410, 1411, 1412, 1413, 
1414, 1415, 1416, 1417, 1418, supra AND NOS. 
3471, 3814, 4243, 4244, 4315, 4316, 4345, 4373. 

4374, 4375, infra., 

S. 76 [ = 1882 s 320 (3).] 

11421-6) — S. 71 — See NOS. 194, 919, 920, 
1337-6, 1400, 1401, 1402, 1403, 1404, 1405, 
1406, 1407, 1408. 1409, 1410, 1411, 1412, 1413, 
1414, 1415, 1416, 1417, 1418, supra AND NOS, 
3814, 4243, 4244, 4315. 4316, 4345, 4373, 4374, 

4375, infra. 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1883, 
X of 1877. XXIII of 1861 and VIII of 
1859 )— continue i. 


8. 72 ( = 1882, b. 326 = 1877, s, 326 = 1869 

s. 244.) 

See Collector. 

See Execution of decree. 

(1422 )—S.72{~s,326 Civ. Pro. Code . 1882) 
— Proposal by Collector for stay of sale under, 
disapproval by Civil Coirt of, procedure on , — 
Tbe scheme lor satisfaction of a deoree pro- 
posed by the Collector, under 8. 326 of the 
Code, must provide for suoh satisfaction within 
a reasonable period, by the proposed temporary 
alienation or management of the land concern- 
ed ; and when the Collector does not submit a 
soheme providing for satisfaction in the man- 
ner indicated above, the Civil Court ought to 
paPR orders for the sale of the oroperty itself. 
JAI BHaGW \N v. 8 UAL I BAK8H. 63 PR 1906 
= 121 P.L.R. 1906. \<j C. 300. R.) 

(1423;— S. 72 ( = s. 326 of Code of 1882) — 
Collector's or Jer -Appeal. — Thougn apy party 
may appeal irom thj order of a Court authoriz- 
ing or refusing to authorize toe Colleotor to 
make an arrangement under a. 326 oi the old 
Code, there is no appeal to any superior Civil 
Court from suoh order made by a Collector 
aoting under s. 326 of the Code. Held, also 
that the Oodo did not require the Colleotor to 
submit a detailed eobeme when he made a 
representation under that aeotion to prevent a 
sale and that the Court could give the Colleo- 
tor an authority in general terms. DARYA 
SINGH v. MAHTAB, 23 P R 1894. (114 P.R. 
1886, R.) 

(1424) = S. 72 ( = s 'ill of Civ. Pro. ('ode, 
1859) — Arrangeme it by Collector — The arran- 
gement proposed by the Colleotor was not 
necessarily to be accepter! uodor the terms of 
s. 244 of the Civ. Pro. Code, MUTTRA 
PRASHAD V. RAM PRASHAD, 6 N.W.P. 39. 
[F., 6 N.W.P. 293 ; Cited , 14 P.R. 1904, Cr. 
= 111 P.L,R. 1904.] 

(1425)— S. 72 { l) ( = s. 326 of 1882) ( = s. 2U, 
Act VIII of 1959) — Temporary alienation — 
payment by instalments.— Under s. 244 of Act 
VIII of 1959. only a temporary alienation of 
land oan bo made and an arrangement by which 
possession is left the judgment-debtor subject 
to a payment, by yearly instalments, cannot be 

made. Kasfiek Lal v. Mussumat Ameer 

JAN, 2 N.W P. 347. 

(1426) — S . 72 ( = Civ . Pro. Code, L882. 

s. 326) — Limitation against execution — Property 
under management of Collector.— Whore the 
immoveable property of the judgment-debtor is 
placed under the management of the Colleotor 
under s. 326, Civ. Pro. Codo, limitation against 
exeoulion does not run so long as the property 
is under such management. GlRDIIAR Das v. 

Har Shankar Prashad. 20 A. 383 = A. W.N 

1898, (82). 

(1427) — S. 72 —Agricultural land— Order oi 
Collector refusing to intervene after attachment of 


land— No appeal. — Where a Civil Court by its 
order, after attachment of agrioultural land, 
sent tbe record to the Colleotor, it amounts to 
an enquiry whether be wished to intervene, 
and where the Colleotor, by an order of his 
refused to intervene, no appeal lies against the 
Collector’s order. RAJA RAM v. DURGA DUT, 
3 P.R. 19\0, Rev. = 8 Ind, Cas. 381. 

(1427-n •— S. 72 -See N). 293, supra AND 
No. 5946 infra. 


— 8. 73 (= 1832, s. 295 = 1877, s. 299 = 1859, 
s. 270.) 

See Execution of Decree. 

See Rateable Distribution. 

11428)— S. 73 ( = Civ Pro. Code, 1882, s.295) 
—Rateable distribution of sale proceeds , condi- 
don of —Execution proceedings —Ascertainment 
of shares of joint-debtors— Rale able distribution 
of sale- proceeds . — S. 295 of tbe Civ. Pro. Code, 
requires th;ii the assets unior distribution 
should or held fur execution of decrees against 
the same judgment-debtor, to enable the holder 
of a decree other thau that aotually exeouted 
to participate in them. (Rule No 774 of 1884 
(uuropoaledl fallowed). Overruled, 7 C.WN. 
414 =30 C. 593, F.B.; F., 16 B. 683 ; R , 20 C. 
673, 3 C W.N. 36S, 9 O O. 80.] A Court has 
no po w * r in execution proceedings to ascertain 
the respective shares of joint judgment-debtors ; 
so that a judgment-creditor holding a deoree 
against one only of two j tint- judgment-debtors 
cannot share rafceably in the sslo proceeds in 
execution of tho joint decree. D., 10 A. 35 = 
7 A. W.N. 262.] Tho Court did not intend, in 
9 O, 920, to decide that a person, who has ob- 
tained a decree for money against a single judg* 
ment-debtor, is entitled to come in and share 
rateably with a person, who has obtained a 
decree against the same judgment- lobtor and 
other person-'. DEBOKI NUNDEN SEN v. 
HART. 12 C. 294. [R. % 22 M. 241.] 


(1429) — S. 73 ( = Civ . Pro. Code , 1859. 

ss. 270, 271 = Civ, Pro. Code, 1S92. s. 295)— 
Rateable distribution among decree-holders.— 
The purport of ss. 270 a id *271 is not to alter 
or limit rlv' rights of pirties arising out of 
com net, but simply ij determine questions 
between rival decroe-holdors, standing before 
the C nirl o:i the me fo 'ting and in rospeot of 
whom f tier-'* is no rul^ (or cthorwi-o determining 
the m >ue, in which the proceeds of property 
sol i m execution sh ill be distributed. HASOON 

area begum v. Jawadoonnissa Satooda 


KllANDAN, 4 C. 29. 

(1130) — 8. 73 \ = Civ. Pro. Code, 1882, s 295) 
Cause of act on under — When it arises -“Deere 
for money" — Whit, is— Purchase by mortgage 
under Jus own decree— Further execution o 
decree, when perm issiblc. —The cause of aotioi 
under the last paragraph but one of 8. 995 c 
tho Civ. Pro Code does not arise, until tb 
money has been aotually paid over to lb 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— 'continued. 

person alleged not to be ontitlod to reoeive the 
same ; and a suit for recovery of a share of sale- 
prooeeds under the seotion, before actual pay- 
ment to a person to whom £they have been 
ordered to be paid, is premature and liable to 
dismissal. [F.,~7 M.L.-J. 277 ; D., 3 C.L.J. 
385.] Every decree under which *money is 
payable, though it might grant other relief, is 
so far a “ deoree for money ” under s. 295 as to 
entitle the holdor of suoh a decreo to olaim 
rateable distribution along with other holders of 
decrees for money only. Civ. Pro. Code, s. 295, 
does not prevent a mortgagee with a decree 
upon’his mortgago from proceeding against pro- 
perties of the mortgagor other than that mort- 
gaged ; so that a mortgage-decree-holder, 
entitled to proceed also against the mortgagor 
personally, need not exhaust his mortgage 
security before proceeding to claim the benefit 
under e. 295. [ Approved , 20 M. 107 = 7 ML. 

J. 66, 28 M. 473 = 15 M.L J. 126. F.B. ; D., 
25 C. 580; 11., 10 A. 35 = 7A.W.N, 262.] Amort- 
gagee purchasing any portion of the mortgaged 
property in execution of his own mortgage- 
decree must, before prooeeding further against 
the mortgagor or claiming the benefit under 
s. 295, 'prove the faot of a balance remaining still 
duo to him aud of the realisation of a fair 
amount for the property sold to himself ; the 
Court must, upon such an application to fur 
thor exeoute the deoree or to share rateably 
undor e. 295, carefully enquire into the matter, 
the mere faot that the property was purchased 
at auotion not being sufficient by itself to prove 
the value of the property sold, where th3 mort- 
gagee is himself the purohaser. Hart v. 
Tara Prasanna Mukherji, ii c. 718. [d , 
16 c. 132, 18 M. 153, 24 M. 96 ; R., 19 C. 4, 
18 A. 31, 22 A. 284, F.B., 24 M. 86. J j 

(1431)— S. 73 ( = s, 293. Civ Pro. Code), 
application of . — 8. 295 applies only where the 
decree-holders have all applied to the same Court 
for execution of their decrees. GOPEE NATH 
ACHARJE V. ACHACHA BlBEE. 7 C. 533 = 9 C. 

L. R. 399. [Appr., 6 M. 357 ; F., 21 C. 230.) 

(1432)— S. 73 ( = s. 295, Civ. Pro. Code) — 
Rateable distribution of assets. — 8. 295 provides 
only for the oa6e where, by the prooess of the 
Court in execution of a decree, properly has 
become available for distribution amoDgst judg- 
ment-creditors. [D., 16 B. 91 ; R., 3 L.B.R. 
275, 9 C.L.J. 210.] The words “ by sale or 
otherwise ” in s. 295 moan by sale or by other 
process of execution provided for in the Civ. 
Pro. Code. [ Appr ., 21 C. 809, 26 C. 772, 28 

M. 380 = 15 M L.J. 202 ; R., 28 B. 264.] The 
section does not compel a judgment-creditor, 
whose debt is satisfied by the judgment-debtor 
or by a person standing in the shoes of the 
judgment-debtor, to share with other persons 
the money received by him in satisfaction of 
his judgment. 8UW BUX BaGBA v. 8HIB 
CBUNDER BEN, 13 C. 229. [R., 6P.R. 1903.] 

(1433)— S. 73 {s,=295, Civ. Pro. Code, jl882.) 

—Decree-holders, rateable distribution between, 

0. 11—83 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

— M obtained a deoree against B, Subsequently 
B died and M presented a darkhast for execu- 
tion of the decree after bringing on the record 
B’s son, K as his legal representative. B’s 
property was then attached. G, the petitioner, 
thereupon applied to the Court whioh had 
passed the above decree, for rateable distribu- 
tion under e. 295 of the Civ. Pro. Code 
as he held a decreo obtained against B 
deceased, by his sou, K and against the deoea- 
sed’s estate:” Held. that s. 295, Civ. Pro. 
Code, required that the decrees in respect of 
whiob rateable distribution had to be made 
must be decrees agaiust the same judgment- 
debtor, and hence no rateable distribution could 
bo allowed as the decree obtained by G was 
against B’s legal representative, whereas the one 
obtained by M was against B himself and the 
two deorees oould not therefore be said to have 
been against the same judgment-debtor. Per 
( handauarhar, J. — S. 295 of the Civ. Pro 
Code does not make the nature of the liability 
under the deorees contemplated by it one of the 

essential conditions for the applioation of the 

407 = 23 B°4 V 94 ND V ' M0H0NIRiJ ' 3 B °m- L.R. 

(1434) —s. !3 ( = Civ. Pro. Code. 1882, s. 295) 
Scheme of- Order for distribution of sale-proceeds 
Order m a suit— Suit for refund of money dis- 

,7m 7: s - code - l^uI 

ton Act, 1887, art. 15. The scheme of a, 295 
Oi v Pro, Co3o, 19 ratber^toenable the Judge aa a 
matter of administration to distribute the price 

‘° what seem, at the time, to be the 
r ghts of the parties, and does not import a oon- 

b D U re V ad a - dJ ^ d a Q;ltl i? n ° a theae ri ® hts ' whioh may 
be re-adjusted subsequently by a suit r TP tt 

B.R. 1904, 4th Qr„ Limitation “oh. II 13°,* 

An order unders. 295, Civ. Pro. Code, for’dietri- 

bution of sale-proceeds is a step in an exeoutinn 

proceeding in the suit in whioh the deoree wa« 

made and is thus an order in a suit. A suit 
for refund of money paid to the defendant undeJ 
an order of Court made under s. 295, Civ, Pro 

t °n D - h ° grou , Qd that ‘ho Plaintiff wasen: 
titled to it in preference to the defendant ie not 

a suit to set aside the order of distribution aud 

Aot (15 R°Tqs W1 f 1D art ; 13 0f thB Limitation 
Act. (15 B. 438, Approved). The applioation of 

*2' W 6 a° h 8UUs 18 Pmoludod by the fact 
hat the order for distribution is an order in 

the suit. Sankar Sarup V. LAD PHitr 

Chand 9 C W.N. 649, P.C.-3 Bom L.R 713 

Or 8 Limit 2< t. 3-23 Vr 8 ^ 1 U ' B R ' 1904,4th 
C>r., Limitation, soh. II, 13.] * 

(1435)— S. 73 ( = Ciu. Pro . Code. 1877 3 295\ 

P 7T nS than one •” ’***ning of-Rul 
aole distribution of assels.~The words in s 295. 

m nr a ^ perso ? 8 tj 1 * 11 0Qe ” must be taken to mean 

“nd /o e nn?^ 0l f T tbaD ° ne ° l the santfl Court, 
of nfK n k m d > 0 . outs,d ers or decree-holders 
other Courts. This oonHtruotion is warranted 

by the words of the Beotion M have nrinr fo 

asseis^e iKd**,* 0 th ° G ° utfc which such 
assets are held, for excoution of deorees (or 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

money against the same judgment-debtor.” 
These words olearly indioate that thoBe decree- 
holders only could share in the rateable distri- 
bution who have aotually applied for execution 
of their deorees to the Court holding the assets, 

In the present oase the salary of a Karkun who 
was employed in the Sub-Judge’s Court at A 
was attached in execution of a decrae of the 
Sub Judge’s Court at B, by an order issued by 
the latter Court to stop and remit, every month, 
a moiety of the Karkun's salary to itself (the 
Court at B) until satisfaction of the decree. 
While this deoree was in execution anothor 
person obtained a deoree against the Karkun in 
the Court at A, and applied to thit Court for 
rateable distribution of the moiety botween 
himself and the dcoree-holdor of tho Court at 
B. Bold that the application was not sustain- 
able, because the decree of tho Court at B was 
being exeouted by itself ; and not by tho Court 
at A to vvhioh the order of attachment was sent 
not as to a Court executing tho decree of ano- 
ther Court, but only as to tho hoad of a depart- 
meut, or, to adopt tho language of s. 268, Civ. 
Pro. Code, as to “ the officer whoso duty It was 
to disburse the salary.” KRISHNASH ANK AR 
v. CHANDRASAANKAR, S B 198. (4 B. 472. 

B.) [F. t 6 M. 357. 18 B. 456 ; R., L.B.R, 
1893—1900, 161. 9 C L.J. 210 ] 

(1436) — S. 73 ( = Ciu. Pro Core, 1892, 
s 295'— S a 1 e in execution of d crec— Application 
for rateable distribution — “ Prior to realization” 
and “ sam 3 judgment- debtor” meaning of . — 
In execution of a deoreo against a father and 
son, four items of properties woro sold. Anothor 
person who had obtained a deoreo agaiust tho 
father alono applied for rateable distribution of 
the amount realized by tho sale. Tho applic- 
ation was mado after payment into Court of tho 
sale-prooeeds in respect of two of tho four items 
Bold and before payment of tho sale prooeods of 
the remaining two items. The properties sold 
were the joint family properties of tho father 
and son, Ueld t that tho word “ assets ” in 
s. 295, Civ. Pro- Code, moans the proceeds of 
the sale of the proporty which is Bold iu execu- 
tion of a dooroe. In the prosont oase, tho assets 
oould be ■ aid to bo roalizod whon tho whole of 
tho proceeds woro paid into Court. At the timo 
tho application was mado uodor s. 295, the 
assosts bad not been realized for tho purpose of 
the eootinn. Only a portion of tho assets had 
boon realized. Consequently tho petitioner was 
entitled to participate in the sale-prooeeds of 
all the items sold. Ilchl, also, that as the 
property from whioh tho assets were realized by 
the sale was the anoestral property of tho family 
of whioh the father and son were undivided 
members the judgment-debtors wero the same 
for the purposes of s. 295 of the Code. RAMA- 
NATHAN CHETTIAR V. BUBRAMANIA 8ASTRI- 
AL, 26 M 179. (4 M. 384, R.) [F , 29 B 529 = 

7 Bom. L,R. 667; R . 8 0 0. 86, 10 O.C. 129.] 

(1437) — 8. 73 («Cii\ Pro.Code . 1882, s. ‘JV5, 
proviso (h)~Scwic judgment- debtor— Sale of 


CIy. Pro. Code Acts Y of 1908, XIV of 1882, , 
X of 1877, XXIII of 1863 aDd VIII of 
1859) — continued, 

attached land free of mortgage — Act IV of 1882, 
s. 99 —Where a person obtained a deoree agaiust 
a father and son, and another person got a 
deoree against the son alone (the father having 
died before tho suit), it was held that tho 
deorees were against “ the same judgment- 
debtor ” within the meaning of e. 295 of the 
Civ. Pro. Codo, and that the second deoreo- 
bolder was entitled to rateable distribution of 
amounts realised in execution of the first deoreo. 
[R.. 26 M. 179 = 12 M.L.J. 276, 8 O.C. 86.] 
Where, in execution of A’s deoreo, certain 
properties wero attached, and before the sale, 

A who had another mortgage over the same 
properties applied to have the properties sold 
free of the mortgage, giving him the same rights 
against tho sale-prooeeds as he had over the 
properties by virtue of the mortgage, and tho 
Court ordered accordingly, held that such an 
order was illegal and in contravation of s. 99 
of the Transfer of Property Act, and that, conse- 
quently, it would not affeot tho right of another 
oroditor to rateable distribution of the prooceds 
of tho salo in execution. GRANT v. SUBRA- 
WANIAM, 22 M. 241 = 9 M L J. 179. 

(1438)— S. 73 ( = s. ”95 Civ. Pro. Code, 1892) 

— Rateable distribution — Meaning of “ against 
the same judgment -debtor ” — NcU’ ground taken 
in appeal. — The words “ against the same 
judgment-debtor," iD s. 295, Civ. Pro, Code, 
do not inoludo the judgment-debtor of the 
judgmont-oroditor against whose properly 
rafeablo distribution is otaimed. Whoro a 
dcoreo-holdor claimod ratoablo distribution in 
tho lower Court, ho will not be allowed before 
tho appellato Court to shift his ground and 
eontond that ho was a prior attaohing creditor 
and fo entitled to tho whole sale-prooeeds. 
KLLUSAH v. RuPl’U RANGAYYAN, 18 M.L.J. 
562 = 7 M.L.T. 126. 

(1439)— S. 73 ( = s ^5,C«v. Pro.Code . 1882) 
— Ratiable distribution — ' Against the same 
judgment-debtor' . — The applicant and tho res- 
pondent held deccoos against the estate of one 
N. H. Tho judgmont-dobtors wero not the 
same in both oasos. Tho applicant brought 
tho property of N. H. to sale, in oxeoution of 
his dooroo, and the proooods wero kept in Court 
doposit. Tho respondent applied for rateable 
distribution. The applicant objected that, 
sinoo tho deoree was not * against the same 
judgment-debtor’ tho respondent was not en* 
titlod to a share. Held, that, the object of 
s. 295 being to provide rateable distribution of 
monoys to two or more persons equally situat- 
ed, tho expression 'against tho same judgment- 
debtor 1 must be interpreted as referring mors 
to the property than to the person ; the test is, 
not whether the deoree has been passed 'against 
the same judgment-debtor ’ but whether the 
rateable distribution has been applied for 
' against the same judgment-debtor.* ABADI 
B ’ G AM V. SHA Ara Bkgam, 8 0.0. 86. (9 0. 
920. 12 0. 294, 3 C. W. N. 368, 10 A. 35, 16, 
B. 683, 22 M. 241, 23 A. 106, R,) [R„ 10 0. 

0.129]. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1682 
X of 1877, XXIII of 1861 and VIII of’ 
1859) — continued. 

(1440 41/ — S. 73 (=s. 295 of Civ. Pro. Code, 

1882) Construction of — Distribution of assets 
among decree holders.— The words “decree- 
holders” or “ persons holding deorees lor 
money against the same judgment-debtor ” in 
b. 295 ot the Civ. Pro. Code, mean bona fide 
dooree-holders against the judgment-debtor ; 
and a Court is bound to see, on occasions when 
assets are to bo distributed, whether the olaim- 
auts are bona fide deoree holders within the 
meaning of the seotion. In re SUNDAR DASS 

110. 42. £jP. . 13 B. 154 ; Doubted , 1 C-W.n! 
633. J 

(1442) S. 73 ( — s. 293, Civ. P,o. Code , 1682) 
—Decree— Execution— Assets realized in execu- 
tion of a dec) ee . Where a oertain property 
attaohed before judgment ie in the possession 
of a third person who claims it as a pledgee 
and who undertakes to bring the property or its 
market value into Court when ordered, and it is 
subsequently found that ho has no right as a 
pledgee over the property and in consequence 
t&Kmarket- value is paid into Court the money 
otoi'.paid answers the description of “assets 
realized by sale or otherwise in execution of a 
deoree ” within the meaning of s. 295 of the 
Civ. Pro. Code, 1882. CHUNILAL v. Ram- 
PRATAP, 6 Bom. L.R. 376. 

(1443)— S. 73 ( = Civ . Pro. Code, Act X of 
1877, s. 295] — Assets “ realised meaning of.— 
S. 296 of the Civ. Pro. Code, must be read and 
construed as if the words “ from the property 
of the judgment-debtor” were inserted after the 
word realised. 8o, money paid by a judgment- 
debtor, under arrest, in full satisfaction of the 
deoree against him, cannot be regarded assets 
roalized by sale or otherwise, under s. 295, so 
as to entitle other creditors, who have in the 
meantime applied for the execution of their 
deorees against the same debtor, to claim a 
share in the money under that seotion. 
PURSHOTAMDAS TRIBHOVANDAS V. MAHA- 
NANT SURA JBHARTHI HARIBHARTHI, 6 B. 
588. [Appr. 8 A. 67 = 6 A.W.N. 1, 21 C. e09 ; 
£,. 13 C. 225, 26 C. 772; R , 6 P.R. 1903, 28 
M. 380 = 15 M.L J 202; D., 16 B. 91, 28 B. 
264 = 6 Bom. L,R. 11.] 

\ (1444)— S. 73 ( = Civ . Pro. Code. 1859. 
s. 270) — Decree holder first attaching property — 
Fir st Applicant in execution —Priority. — S. 270. 
Civ. Pro. Code, gives priority to the deoree- 
holder who first oauses the property of the 
judgment-debtor to be attaohed, and not to the 
deoree holder wbo first applies for attachment. 
KAIBASANADA MUDELY V. NaRAYANA 
MUDELY. 8 M.H.C. 113. 

' (1445)— S. 73 ( = s, 295 , Civ. Pro. Code. 1882.) 
— “ Whenever assets a r e realised , ” meaning of 
— Deposit of 25 per cent, of purchase money at 
execution- sale.— The words “ whenever assets 
are relalized” in a. 295, Civ. Pro. Code, really 
mean “whenever assets are so realised as to 
be available for distribution among the decree- 
holders. ” According to s. 295, the twenty-five 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

per cent, of the purchase-money, deposited at 
the time of an execution-sale, is not assets and 
is not immediately available for payment to 
the decree-holder, beoause it is merely a deposit. 
The effect of s. 308 is to show that until, at 
any rate, tho whole purchase-money is paid* in, 
in neither the decree-holder, nor any other 
attaching creditor has any interest whatever 
the twenty-five per oeut. Should the purchaser 
not pay the balance within the time allowed 
this one-fourth does not go back to the person 
who paid it, but is, after the deduotiou of the 

expenses of the safe, forfeited to Government. 
Hafez Mahomed ali Khan v . Damodar 
PRAMAMCK, 18 c. 242. (6 B. 16, 12 C. 252, 
D.) [R., 26 M. 179 = 1-2 M.L.J. 276,] 

(1446)— S. 73 ( = s.Jf95, provisos [a and b). 
Civ. Pro. Code , 188 2)— Execution, sale of 
property subject to mortgage ” and “ free from 
mortgage —Procedure.— Where a decree-holder 1 
desires that the mortgaged property be sold 
free of the mortgage and that the mortgagee 
should have the first olaim on the sale-pro- 
oeeds, the consent of tho mortgagee is required 
under s. 29o, proviso (b), and the Court should 

whin u Q t0 th0 mort e a g ee ^ ascertain 

whether he assents. If the property is to 
be sold froe of tbe mortgage and the mortgage 
is to be extinguished out of the sale. 

RhnnM d £* tharti 18 U° reaS0U Why the Purchaser 
should know any thmg about the mortgage, and 

the sale-proclamation, therefore, ought not to 
contain any reference to the existence ofthe 

mortgage. If, on the other hand, the sale 
should be “ subject to the mortgage ” oare 
should be taken that the proclamation is 

Fn h-!£i y W ° rd6d . and that the bailiff explains 
to bidders that he is only selling the judgment. 

debtors s right to redeem, and that the mortga- 

bv Mil 103 hl8 Iighl t0 realiae his money 

by sale of the property. SHWE 8AIK v M A R 
SOMSUNDRAM CHETTY, 3 L.B R 258 * R * 

— ( S“/' 73 r ( r S * 295 ' Civ Pr0 ‘ Code * 1 832) 
Realized — Interpretation — Realization of 

RateM * distribution.— Tbe term “r l 

Code, pnma facie means converted into oash or 
into a form whereby it beoomes available for 

rwH e f l f lUt r ; aDd fchere is nothing in 

the word itself whioh requires that that process 
should take place as the result of any Cor 
proceeding m the course of execution £ 
DAL V. NANABHAI, 6 Bom L R 11° 28 B.m] 

( if; 48) 7 S ?3{==S 295t Civ ' Pro - Code 1882) 
-Alt judgment creditors placed on the sold 

footing -Assets realised by “ sale or otltwis™ 

meaning of-" Equitable execution "-Avmint 

mtnt of Receiver Application made after 

realisation by Receiver.- The object of ‘the 

^ e manif Ur H ,n f mt ^ 0auoiDg 8 - 296 int ° Codb 
is manifestly to place all judgment-creditors 0 n 

the same footing, in the administration hv fRo 
Court, of their debtor’s estate, prodded \ hS 
they have taken the precaution oMnvokL th! 
a .d ol the Court by apP lyi Dg for 
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Civ. Pro. Code (Acti Y of 1908, XIV of 1862, 
X of 1877, XXIII of 1801 and VIII of 
1859) — continued. 

their deoree in any of the modes prescribed by 
the Cjde. The words “ by sale or otherwise” 
should not be so limited as to exolude any 
process of execution under the provisions of the 
Code. Ronts of property under attachment 
which have boon realised by a Receiver, appoin- 
ted by one dooree-holder are assets realised, “ by 
Bale or otherwise ” in execution of a decree with- 
in the meaning of a. 295 of the Code. (G B. 588 
8 A 67, 13 0. 225, D. ; 21 G. 809, Appr .) 
Assets realised by the appointment of a Recei- 
ver after decree, are assets roalisod by a procoss 
of execution provided for by the Code. [R-, 
28 B. 261.] Tho appointment of a Recoivor at 
the instanoe of a judgmont-croditor is “equitable 
execution.” [R., 10O.G. 266.] Where rents 
are realised by a Recoivor, no judgment- 
creditor obtaining attaohmont subsequent to 
Buoh realisation is ontitlod to sharo thorein. 
Only thoso applying for execution prior to such 
realisation are entitlod. FRINK v. MAUARAJ 
BAHADOOR 81NOH, 26 C. 772 = 4 C.W.N. 27. 
[R. t 9 O.L J. 210.] 

(1419) — S. 73 {-Civ. Pro. Code, 1877, 
s. 293) — Attachment in execution of decree of 
Sm<Dl Cause Court — Su h s:qucnt attachment 
under decrees of Subordinate Coutt— Assets 
realised under previous attachment not distribut- 
able rateably. — Whore, after attaohmont of 
certain moveable proporty in execution of 
a dooreo obtained in a 8m ill Cause Court, 
but before realisation of assots by salo, on 
oertain other oreditors having obtained deoroes 
against the samo debtor in tho Court of 
the Subordinate Judge of tho samo looality, 
and having applied for exooution of their 
decrees, prohibitory orders were reooivod by tho 
Small Oiuse Court for tho attaohmont of tho 
said property, and the holders of tho latter 
deorees of the Subordinate Court olaimed a 
rateable share, under s, 295 of the Civ. Pro. 
Code, in the assots roalised in exooution of tho 
decree of the Small Caubo Court, held that they 
wore not entitlod to any sharo in suoh assots 
until aftor the satisfaction of the abovo deoroo 
of the Small Cause Court. JETI1A MADHAVJI 
V. NAJERALLI ABHRAMJI, 4 B. 472. [ F, t 18 
B. 156 ; Appr., 6 M. 357 ; R, t 5 B. 198 ; L.B. 
R. 1893—1900, 161.] 

(1450)— 8. 73 ( = Civ. Pro. Code, 1832, s 295) 
—Decrees by Subordinate Judge in small 
cause and original jurisdictions, rateable distri- 
bution if grantable on execution of.— A Subordi- 
nate Judge invested with small oauso powers 
acquires the jurisdiction of two distinct Courts, 
but, however, he himself does not thereby 
become Judge of two different Courts but 
remains the Judge of the Subordinate Court. 
So, when sitting in the exoroise of his power as 
a Judge of the Small Cause Court, and when 
sitting as an ordinary Subordinate Judge, ho 
forms tho samo Court, within tho moaning and 
for the purposes of s. 295 of tho Civ, Pro. Code, 
MALHAB1 V. NAIISO KRISHNA, 9 B. 174. [F. t 
12 B, 31 ; JR,, 91 B. 314»9 Bom. L.R, 327-] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882) 

X of 1877, XXIII of 1861 and VIII of 
1859), — continued. 

(1451)— S. 73 ( = Cip. Pro . Code , 1882, 

s. 295) — Rateable distribution— Realisation . — 
A'debt due by a third party to the judgment- 
debtor, when paid into Court under a prohibi- 
tory order of the Court, is realised within the 
meaning of s. 295, Civ. Pro. Code, so that it 
beoomcB iable tc ratoable distribution among 
those who applied for execution b6foro the 
payment into Court. But one who applies after 
payment is not entitled to rateable distribution. 

Srinivasa Ayyanqar v. Beetharamayyar, 

19 M. 72 = 3 M.L.J. 191. [R., 28 B. 264, 31 

M. 502 = 4 M.L.T. 348 ; Disc., 22 M, 68, 
F.B.] 

(1452) — S. 73, [ — Civ. Pro. Code , 1977, 
s. 295) — Sale in execution of Small Cause 
Court decree — Rateable distr ibution for sale-pro- 
ceeds— Holder of decree passed by such Judge as 
Subordinate Judge. — A Small Cause Court 
Judge in his more limited jurisdiction on the 
one hand, and in his larger jurisdiction of 
Subordinate Judge on tho othor, fills two diB- 
tinotly difiorcct judicial characters. Therefostt 
tho holder of a dooreo, passed by tho Judge oi® 
Small Cause Court in the oapaoity of Subor- 
dinate Judge, who has applied to suoh Judge, 
acting in that oapaoity, for tho oxooution of hiB 
decree, is not thereby entitlod to claim rateable 
distribution, under s. 295 of tho Civ. Pro. Code, 
out of assets subsequently roalised in oxeoution 
of a dooreo passod by such Judge in his 
oapaoity of Judge of a Small Cause (Court. 
Himalaya Bank v. Hurst, 3 A. 710. 

(1463) — S- 73 ( = s. 295 Civ. Pro. Code , 1882) 
— Retcable distribution, how effected. Execution- 
proceedings— Sale— What constitutes M realis- 
ation" within the meaning of s. 295,— Rateable 
distribution oan bo effected only of the pro- 
ceeds of a sale in exeoution under the proooss 
of the Court or of assets realised in one of the 
other modos oxprossly provided by the Code. 
[Appr., 28 M. 380 = 15 M.L.J. 202 ; R, 26 C 
772, 28 B. 269, 6 P.R. 1903; Cifed., 12 C.P.L. 
R. 101.] To constitute a ‘realisation* withio 
tho moaning of s. 295, Civ. Pro. Code, it must 
bo either a realisation by a sale in oxeoutiou 
under tho process of the Court, or it mast be a 
realisation in ono of the other modes expressly 
prescribed by the sections of the Code, 
?R\SONNOMOYI DASI V.iSREENATU ROY, 21 
C. 809. (6 C. 688, 13 O. 226, ^lppr.,) Oippr. 29 
M. 380 = 15 M.L.J. 202; R., 26 C. 772, 28B. 269 
6 P.R. 1903 ; Cited, 12 C.P.L.R. 101.] 

(1454)— S. 73('~Civ,Pro. Code , 1882, •. 395) 
— Scops. — 8. 295 of Civ. Pro. Code, does not give 
a mortgagee, as suoh, who has obtained a 
dooreo on his mortgage, the right to obtain, by 
an order in exeoution by proceedings or by his 
miscellaneous application, payment out of the 
salo-prooeods of tho property under mortgage 
of tho amount of tho mortgage-debt. NARANA 

ohetty V. Sit Kauka, U.B.R, 1391—1901, 

Yol. II, 276. 
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Ciy. Pro Code (Aots Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861, and VIII of 
1859)- continued. 


(1455)— 8. 73 (-Civ, Pro. Code , 1869, $. 270) 
—Applicability,— Q. 270 of Aofc VIII of 1859 
does not apply where property has not been 
sold in execution of a deoree. BlSHEN CHUN* 
DER BURMA CHOWDHRY V. MAN MOHINI 
DABEE, 8 W.R. 601. 

(1450 S. 73 ( — Civ. Pro . Code , 1859, s. 270 ) 
— Decree -holder first attaching property — 
Priority not forfeited by delaying to obtain order 
for tale. — A deoree-holder who first attaohes the 
judgment-debtor, does not forfeit its prior right 
to payment under gs. 270, Civ. Pro. Code, by 
delaying to obtain an order for the sale of the 
property upon his atfcaohment. A deoree-holder 
who sues out a seoond attachment and sells the 
property, takes the risk of there being no sur* 
plus prooeeds after payment of the debt of the 
oreditrr first attaching. PETER PlLLM v 
Kristna AYYAN, 6 H H G, 348. 

(1457) — S. 73 ( = Civ. Fro. Code. 1882, s. 293) 

— Execution of decree— Attachment™ execution 

of different decrees- Payment into Court of money 
due under one decree — Rateable distribution— 
Assets realised by sale or otherwise.— Whore the 
same property is attaohed in execution of differ- 
ent deorees againBt the same judgment-debtor, 
and he pays into Court the amount due on' 
aooount of one of the decree-holders, tho^latter 
is entitled to the whole of the amount, and tho 
other deoreo-holders cannot olaim rateible dis- 
tribution of it, for it cannot be said, to bo assets 
realised by sale or otherwise in exeoution of a i 
deoree, not having boen realised from the pro- 
perty of the judgment-debtor. Gopae Dai v. 
CHUNNI Lal, 8 A. 67 = A.W N— 1886. (6 B. 

588. Appr.) [Appr„ 28 M. 380 = 15 M.L.J.202; 
I?,, 28 B. 264, 6 P,R. 1903; D„ 16 B. 91, 26 C. 
772 ] 

(1458)— S. 73 (-Civ. Pro. Code , Act X 
of 1877, s. 295) — Rateable distribution, assets, 
available for. — As soon as the purohase-monoy 
for the properties sold in exeoution is paid into 
Court, suoh money becomes assets realized for 
the purposes of s> 295 of tho Civ. Pro. Code. 8o 
long as the assets are in the hands of and held 
by the Court, every oreditor who has prior to 
such realization, applied for execution of his 
moDey-deoree, is entitled to a rateable division, 
and the.mere fact that it might be possible that; 
under certain ciroumstances, the sale might be 
set aside by the Court, and tho purchase-money 
returned to the purchaser, oould not affeot its 
character, while within tho oontrol of the Court 
as assets realised in execution of a decree. 
VISHVANATH MAHESHVAR V. VlRCHAND 
PANACHAND. 6 B. 16. [/?., 12 C. 252, 12 B. 

400, 6 B. 91. 28 B. 264 ; D., 18 C. 242.] 

(1459)— S. 73 ( = s. 295, Civ , Pro. Cede, 1882) 

— Execution of decree— Suit for recovery of 
assets wrongly distributed— Pltaintiff' s decree 
against common judgment-debtor and another — 
Defendant's decree against common judgment- 
debtor alone,— Suit UDder s. 295, Civ. Pro. 


Code. One 8 was the common judgment- 
debtor of plaintiffs and defendants. Plaintiffs 
obtained a mortgage*decree against 8 and R. 
The mortgaged property having proved insuffi- 
cient to satisfy the deoree, the plaintiff obtained 
a deoree under s. 90 of the Transfer of Property 
Aot, personally against S and the representative 
of R, who was then dead. Defendants’ decree 
was a simple decree againt 8 alone. Defend- 
ants realised a certain sum in exeoution by 
attaching and selling 8’s interest alone in a 
property belonging to him. Plaintiffs olaimed 
a rateable distribution of the money so realized 
by defendants to satisfy their deoree as far as 
it could. Defendants oontended that the rate- 
able distribution could not be allowed, since 
their decree was against 8 alone and the sale 
was of 8’s interest alone, whereas the deoree 
of the plaintiffs, was one against 8. and another. 
Heldt that, under the provisions of s, 295, 
the plaintiffs were entitled to a rateable 
distribution of the money realized by the sale 
of tho oommon judgment-debtor. GATTI Lae 
v. Bir Bahadur Sahai, 27 A, 158 = A.W.N. 
1904, 200 = 1 A.L.J. 562. (30 C. 583, F.B., F.) 
[F., 29 B. 528 = 7 Bom. L.R, 567.] 

(1460) S. 73 ( — Civ. Pro. Code , 1882, 
s. 295.— Rateable distribution— Attachment by 
inferior Court — Subsequent attachment by supe- 
rior Court — Transfer of decree to superior Court 
— Deer cc — Same judgment- debtors — Separate 
and joint judgment- debtors— Marshalling equ- 
ally. —When it is found that property.attaohed 
by a lower Court is already, or thereafter 
beoomes, subjeot to an attachment issued from 
a superior Court, the deoree-holder iu the lower 
Court must apply to that Court to transfer hie 
application to the higher Court if he desires to 
seourojthe appropriation of the attaohed property 
and its proceeds tothe satisfaction of his deoree 
(6:M:3S7, F.) [No.F. ,21 C. 200 ; R., 19 B. 539.] 
Ihe test of the application of e. 295 of the Code 
is not whether the deorees have been passed 
against the same judgment-debtor, but whether 
the applicants for a rateable share have applied 
for execution against the same judgment- 
debtor. A decree-holder holds a joint and 
several decree against A, B and C. Another 
deoreo-holder who holds a deoree againBt A 
alone oannot olaim to participate in the pro- 
ceeds of property realised in execution of the 
deoree against A. B and C, if the property so 
realized was the joint property of A, B and C. 
But if the property realized was the property 
of A alone, the decree-holder holding a deoree 
against A alone is entitled to participate there- 
in. (9 C. 920, 12 C. 294. R., [R. 22 M. 241, 3 
C.W.N, 368, 26 M. 179 = 12 M.L.J. 276, 8 0.0 
86, 14 C.W.N. 396 = 3 Ind. Cas. 105 = 11 CL. J 
69.] Exeoution proceedings are essentially 
proceedings in which equitable prinoiples of 
fairness and equality should prevail. A deoree- 
holder who has but one fund to go against is 
entitled to ask on the general equitable prinoiple 
of marshalling, that another decree*holder who 
has two funds. to go against, Bhould go first 
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Civ. Pro. Code (Acts V of 1908, XIV of 1882, 
X of 1877, XXIII of )86l and VIII of 
1859)— continued. 

against the fund whioh he alone oan attach, 
and only share rateably in the fund oommon 
to both, as creditor for the amount of the 
debt whioh will then be unsatisfied NlMBAJI 
TULSIBAM v. VADIA VENKATI, 16 B. 683. 

(1461)— S. 73 ( = s. 295, Civ. Pro. Code, 1882) 

Execution of decree — Assets realised by sale or 
otherwise— Payment into Court by Collector as 
receiver of rents and profits under decree. — A 
decree deolared that the plaintiffs were entitled 
to have a former deoreo satisfied out of the 
rents and profits of oertain property ; and tho 
Collector of the district was appointed receiver, 
and, having received , the ronts and profits as 
such, paid them into Court. Prior to the 
Collector’s reoeipt of tho rents and profits, an 
application was made by the holder of another 
deoreo for execution against the Bame judgment- 
debtor, Held that the case did not fall 
within the proviso to s. 295 of the Civ. Pro. 
Code, as that proviso related solely to oases 
of sale, and here there was no sale ; that the 
first paragraph of the seotion was applioablo, 
there being nothing in that paragraph t 0 limit 
the deoree tberoin mentioned to any particular 
kind o r deoree ; and that the rents and profits 
were rateably divisible under tho seotion. BHOLA 

Nath v. Ganeshi Lal, A.WN. 189o, 194. 

(1462)— S. 73 ( = Cm. Pro. Code , 1882, s. 295) 
■ Incumbrances . — When immoveable property 
is sold in execution of decrees ordering its salo 
for tho disohargo of inoumbranoes tho sale- 
proceeds are to be appliod in satisfaction of 
inoumbrancos according to their priority 8HAHI 
Kam V. SniB Lal., 7A. 378 = A.W.N. 1885,63. 
ili.) 8 0.C. 86.] 

(1463)— S. 73 ( = s. 295. Civ. Pro. Code 
1882)— Executions ale— Rateable distribution 
among decrcc-holders.YJhcro property has been 
attaohed undor a deoreo, and anothor creditor, 
who holds a deoreo jointly against suoh debtor 
and anothor, has, along with others appliod for 
participation in the sale-proooods of the 
attaohed property, held, such creditor also is 
entitled to a share in the prooeods.8nUMBHOO 
Nath poddab v. Luckynath Dey,9 C 290, 
[F. t 10 A. 36 = 7 A. W.N.262. 16 B. 683; Ex/d. 
12 0. 294; R„ ]G B. 91. L.B.R. 1893—1900, 
161, 22 M. 841. 3 O.W.N. 368, 8 O.C. 86.] 

(1464) — S. 73 ( = Cir Pro. Code, 1882, s. 295 

Mortgage — Letting by mortgagee to mort- 
gagor— Rent in ; lieu of interest— Charge— Prior 
incumbrance.— A mortgagee with possession, 
who lots tho mortgaged property to tho mort- 
gagors under tho stipulation, that they should 
pay rent in liou of interest, and elects to con- 
vert tho interest into rent, cannot oontond 
that the arrears of reDt are a charge ou tho 
land as against the encumbrance of a puisne 

mortgagoo. 8l VAR AM A v. QUBRAMANYA, 9 M 
67. 

(1465) S> 73 (®s 295 Civ. Pro. Code 1882) 
—Sale of mortgaged property in execution of 


Civ Pro. Code (Acts Y of 1908, XIV of- 1889 
X of 1877, XXIII of 1861 aDd VIII of 
1859) — continued* 

decree on second mortgage — Suit by first mort- 
gages for re - sale of property in cxecutionof decree 
on his mortgage —Where property, the subjeotof 
two mortgages, is sold in execution of a deoreeon 
the second mortgage, the only remedy open to 
the first mortgagee who has obtained a deoree 
on his mortgage is to sue for the re-sale oft he 
property in execution of his deoree ; for he could 
not have olaimed a rateable distribution under 
s 295, Civ. Pro. Code, as the first and second 
provisos to that seotion refer only to sales in 
execution of simple money-decrees, and the 
third proviso relates to subsequent, and not to 
prior inoumbranoes. JAGAT NARAIN Rai v. 

Doundhey Rai, 5 A.866 = A.W.N, 1883,180, 

(D., 10 A. 35.] 

(1466)— S. 73 ( =» s. 225. prov. 'c) (3), Civ. 
Pro. Code, 1882) — Suiplus sale-proceeds — - 
Mortgagee under no legal obligation to appro - 
pf iatc surplus sale proceeds towards mortgage 
debts— S. 44, I.C.A—Ss. 96 97, Tr. P. Act.- 
Under proviso (c), cl. (3), 8. 295. Civ. Pro. 
Code, 1882, a mortgagee is entitled to claim, 
in satifaotion of the mortgage-debts due to him 
the surplus sale- proceeds arising from the sale 
of the mortgaged property in a suit by the 
prior mortgagee. But, because he has such a 
right, he is not under any legal obligation 
either to the mortgagors or their oo* mortgagors 
so to appropriate the surplus sale-proceeds. 
The principle last oitod is necessary, as other- 
wise it would be prejudicial to the mortgagors, 
out of tho sale-prooeeds of whose property, the 
payment is made, and might give their oo- 
mortgagors an undue advantage. If, under 
s. 44, I.C.A , tho rolease of ono of several joint 
promisors does not affeot the rights of the 
promiseo as against tho other promisors, the 
qualified release, by a part, of tho mortgage 
security in favour of some of tho several joint 
mortgagors, resulting from the mortgagee not 
ohoosing to enforce his rights as against any 
surplus sale* prooeeds of suoh part when sold in 
satisfaction of a prior mortgage, ought not to 
afleot tho mortgagee’s right. It is open to a 
mortgagee to forego his security if he baa con- 
fidence in his debtor. Johnson v. Bourne* 
(1843), 2 Y and C. Oh. 268 (277), F.] If there 
be any hardship to any of the oo-mortgngors, 
it is always open to them, when entering into 
tho mortgage-contraot, to insert a stipulation 
that the seourity, or its equivalent in money, 
in ease of its being converted by sale in inntfunt 
should bo primarily answerable for the mortgage- 
dobt, and that their personal liability should 
arise only in tho ovent of the security, or its 
equivalent proving insufficient. Where the 
mortgagee receives suoh surplus sale proceeds 
by means of or by virtue of the security, he is 
bound to appropriate the samo to the satis- 
faction of the mortgage-debt. GANGA RAM 

MaRWARI V. J All? ALL A NARAIN BINGO. 80 
C. 983. • 

(HGD-S. ?8(~s. 295, Civ. Pro. Code. 1889 

Where a person desires to share in the asset 
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X of 1877. XXIII of 1861 and VIII of 
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realized by a sale in execution, he should apply 
to the Court, in whioh those assets are held, for 
exeoution of his deoree, [F’.,L.B 1 R. 1898 — 1900, 
161; R.. 22 B. 778.] Where property attached 
by a Munsiff’s Court is already or thereafter be- 
comes subject to an attachment issued from a 
superior Court, the deoree-holder should apply 
to this District Court to transfer his application j 
to the higher Court, if he desires to seouro the 
application of the attached property and its pro- 
ceeds to the satisfaction of his decree. MUTTA- 
r-AOiUl v. MUTTAYYR, 6 M. 337. (7 C. 553, 4 
B. 472, Appr). [Not F., 21 C. 200, 16 B. 683.] 

(1468) — S. 73 ( = oii s. 295,— Rival decree- 
hold >rs— Rateable distribution— Priority — Pro- 
perty given as security. — Where tl:o Court has 
aoooptod oertain property as security for a deoree. 
it oannot be attaohed and rateably distributed 
by rival decree-holders; suoh acceptance creates 
a first charge on the property for the particular 
dooree whioh will, therefore, take preoedenoe 
over all subsequoat atlaobmeuts or charges. 
Kanwar Hira Singh v. Masson, 60 P.R. 
1892. 

(1469) — S. 73 — Rateable distribution . applic- 
ation for — Notice to rival decree -holders, neces- 
sity of. — Held that applications for rateable 
distribution should be dealt with after notice to 
the rival deoroee-bolders, whose interest may be 
seriously afleoted thereby. IKBAR HUSSAIN 
8AIYAD V. JAFAR A LI KHAN NAWAB, 13 O.C. 
282. 

(1470)— S. 73 i=s. 295. Civ. Pro. Code , 
1882) — Rateable distribution of assets conditions 
for —Notice of application to dec ce-holdcr realiz- 
ing assets not .necessary.— Ia order that a 
decree-holder may be entitled to a rateablo 
distribution undor 8. 295 of the Code, the 
following conditions must exist ; two or moro 
deoree-holders must be holders of decrees 'or 
money against the same judgment debtor ; the 
deoree holder seeking rateable distribution 
must, prior to the realization, have applied 
to the Court, by whioh the assets are held, 
for execution of his deoree ; the realisation of 
the assets must have been made by sale or 
otherwise in exeoution of the other decree. 
Held, that the section does not provide that an 
application for rateable distribution of assets 
realised in exeoution of a decree cannot be made 
in the oourse of exeoution-proceedings taken 
by the applicant himself, but must bo made 
in the oourse of execution-proceedings made by 
some other deoreo-holder : nor is it necessary 
that, to enlitlo the applicant to a rateable distri- 
bution, the deoree-holder, at whose instance 
assets have been realized, must have knowledge 
of suoh an application. CHUNNI LAL v. 
JUGAL KISHORE. 27 A. 132 = A.W.N. 1904, 

188 = 1 A L J. 519. 

(1471) — S- 73{ = s. 9 95. Civ. Pro. Cede , 1882)— 

Rateable distribution order, for — Suit for declar- 
ation , decree collusive— Rateable distribution not 
allowable.— After an order for rateable distri- 
bution of eale-prooeeds has been made under 


Civ. Pro, Code (Actt Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

s. 295 of the Code, and before the funds have 
been aotually distributed, it is open to one of the 
decree-holders to maintain a suit for a declar- 
ation that the deoree of a rival deoree-holder 
is collusive and that he is not entitled to share 
in the sale-proceeds by way of rateable distri- 
bution. Trailakya Nath adhya v. Pullin 
Behari Baral, 3 C.L. J. 383. (11 C. 718, D.) 

(1472)— S. 73 ( = s. 295 , Civ. Pro. Code. 
1882 )- Execution of decree— Rateable distri- 
bution-proportionate distribution of sale pro- 
ceeds. — N and S obtained decrees against three 
l judment-dobtors— A, M and B. J obtained a 
decree against A alone. Property belonging to 
the judgment-debtors, A, M and B was attachod 
and sold in execution of deorces obtained by N 
and S. : Held , that J was entitled under the 
provisions of s. 295 of the Code of Civil Proce- 
dure to a proportional distribution of the assets 
realized, so far as they reprinted the share of 
A in that property. CBHOTALAL V. NABIBHAI, 

7 Bom. L.R. 367 = 29 B. 328. 

(1473)— S. 73 Civ. Pro. Code, 1882, s.295) — 
Rateable distribution — Same judgment- deb tor— 
Suit for refund of merit y wrongfully distributed 
—Amount, ascertainment o/.— Where the plaint- 
iff obtained a decree against P and B and the 
first defendant obtained another deoree against 
I' and R, the father of 8, and the other defend- 
dants obtained decrees against P. R and S, and 
a certain amount was realised by the sale of 
the properties of P, the common judgment- 
debtor, held, that the plaintiff was entitled to 
rateable distribution of the sale-proceeds and to 
ask for a refund of the monies paid to the 
defendants, under s. 295, Civ. Pro. Code, out 
of the assets so realised. (9 C . 920, 16 B. 683, 

R ; 12 C. 294 D,) No question of the 
ascertainment of the shares of the judgment- 
debtor, or of the application of the principle of 
marshalling, could arise in the ease. [R 8 
O.C. 86 ; Cited. 30 C. 583, F.B.] In a 
question of rateable distribution, the amount 
ougnt not to be estimated with referenoe to 
the original amount of the several decrees but 
only with referenoe to the unsatisfied portions 
of these decrees. SARAT CHANDRA KUNDU 
V. DOYAL CHAND 8 eal, 3 C.W.N. 368. 

(1474)— S- 73 ( = $. 295. Civ. Pro. Code. 
1882— Lien. — A deoree-holder who attaohos 
and sells moveable property of hie judgment- 
debtor, on which a third party has a lien, 
is liable to that third party for the loss that 
he sustains by having his lien destroyed or 
impaired. NARAYANEN CHETTY v. A. K. 

A. M. ANNAMALEE CHETTY, U.B R. 1902— 
1903, Yol. II, Civ. Pro. 9. 

(1475 -S. 73 ( = s. 295, Civ. Pro. Code, 1882) 

— Act V of 1908, ss. 38. 63, 73, O. 21. rr. 6. 

3 Rateable distribution — Realization of 
assets by Higher Court— Application— For exe- 
cution toCourt of lower grade— Transfer to High 
Court — Whether necessary to entitle applicant 
to rateable distribution. — Petitioner attaohed 
property of the judgment-debtor in exeoution 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

of his deoree in the Munsiff’g Court. The same 
property was attaohed by another creditor of 
the same judgment debtor in execution of a 
decree of the Distriot Court. The property was 
sold by the Distriot Court and the purchaser 
made the deposit on 17th September, 1909, and 
paid the halaDoo of the purchase-money on 29bh 
September, 1909. Petitioner applied to the 
Distriot Munsifl’s Court for execution on 29th 
September, 1909, but the order of transfer was 
not reoeived in the District Court till the 
following day. Held , that the assets of tho 
judgment-debtor should be taken to have been 
roalized by the Distriot Court only on tho 29th 
September, 1909, within the moaning of s. 295, 
Civ. Pro. Code, 1882. (26 M. 179, F.) That 

an application for execution to the Distriot 
Court, before tho reoeipt of assets, was an essen- 
tial pre-requisite of a general olaim for rateable 
distribution. (6 M. 357, F.) That tho right to 
share in the proceeds realized by sale of attaohed 
property was independent of a transfer of dooroo 
to the higher Court, and that, when onoe an 
order is made sending a deoree to another Court 
for exeoution, that by itself is sufficient to 
entitled the deoree-holder to apply to the Court, 
to whioh tho deoree is sent, for exeoution. ARI • 
MUTHU OHETTY V. VYAPURI PANDARAM, 8 
Ind. Caa 832 = 9 M L. T. 121 = 21 M L J. 505. 
(6 M. 357, 16 B. 633, Diss.\ 21 C, 200, 

(1476) — S. 73— Rateable distribution — Pro- 
ceeds of execution-sale— Receiver —Leave of 

Court — Prohibitory order— Leave of Court 
subsequent to application— Validation.— U is 
necossary for tho applicant for rateable dis- 
tribution of the salo-proceeds to obtain 
leave from tho Court by which tho Recoivor 
was appointed beforo ho oan bo permitted to 
proseoute his application against him under 
s. 73 of the Codo of Civil Prooedure, 1903, A 
prohibitory ordor under s. 272 of tho Code of 
Civil Prooodure, 1882, is not equivalent to a 
grant of leave to tho dcoreo-holdor to oxoouto 
his deoree against the properties in tho hands 
of the Receiver. Tho Courts are gonorally 
reluctant to allow exeoution to proceed against 
properties in tho hands of a Roooivor uutil leave 
has expressly boon grantod for that purpose. 
If the proceedings have boon oommoncod with- 
out leave previously obtainod, theyican bo valid- 
atod by tho subsequent grant of leave during 
“?° ,c Pendonoy. (32 C. 270. Diss,; 15C.W.N.51, 
lhQ Positioner for ratoablo distribution ol 
tho prooeods of the oxocution-ealo wa 3 allowed 
an opportunity to obtain tho requisite leave of 
the Court whioh appointed tho Receiver, at a 
late stage of tho case. Barat CUANDUA 

BANE RJ EE v. APURBA KRISHNA ROY, 14 C. 

L.J. 55, 

(1477)--S, 73 ( = Civ. Pro. Code , 1882, $.995) 
Ordor for refund by p:rson who had received 
payment— Asscs's not actually paid to person not 

entitled to receive same— Suit by former that 
latter not entitled to rateable distribution— 
4KAifttoiH36itjl£f # '--piiijQti0 9 ft dcoroe-holder, 


Civ. Pro. Codo ticta Y of 1908, XIV of 1082, 
X of 1877, XXIII of 1861 and VIII of 

1869) — continued, 

took the assets realized by sale of the judgment* 
debtor’s property in disoharge of his deoree-debt. 
On an application by another deoree-holder 
of the same judgment-debtor for rateable 
distribution of the money reoeived by the 
plaintiff, the Court ordered the plaintiff to 
deposit the amount reoeived by him for the 
purpose of rateable distribution. Thereupon, 
plaintiff instituted a suit for declaration that 
the other deoree-holder was not entitled to a 
rateable distribution, as his application for exe- 
oution had boon dismissed by the Court before 
the roalizition of the assets by him (plaintiff). 
Held that on tho ground that the assets bad 
not come to tho defendant’s hands a rotund 
was not possible. Having regard to tho ‘lang- 
uage of s. 265 of the Code, tho suit was not 
maintainable. PARSURAMA PATTAR v, 

Veeraraqhava PATTAR, 7 M.L.J, 277. 

(1478) — 8. 73 ( = Civ. Pro. Code, 1882, s, 995) 
— Rateable distribution on execution— Decree, 
personal against one of the several judgment • 
debtors and for sale of the property of the rest 
Money- decree. — Defendants had obtained 
money- decrees against one B and two others, 
and plaintiffs subsequently obtained a deoree 
against the above three persons and one 8 in 
addition. Oa defendants obtaining an order 
for attachment and sale of B’s property in exe- 
oution of their deoree, plaintiff’s also prooeeded 
to attach the said B’s property in exeoution of 
thoir docreo, and applied for an order to enable 
thorn to share rateably in tho proceeds of the 
dofendaut’s exeoution. Tho deoree of tho 
plaintiffs against B and tho three others was 
hold not to have lost it9 oharactor as a money- 
decree, merely beoauso a sale of the proporty of 
tho other three judgment-dobtors had boen 
direoted thoroby. Their decree so far as regards 
B was therefore a dooreo for money within the 
meaning of 8. 295 of the Civ. Pro. Code, so as 
to ontitlo them to rateable distribution. Nor 
would the faot that thore were four judgment- 
debtors in the plaintiffs’ decree, and only throe 
judgment-debtors in tho defendants’ deoreos 
deprive tho plaintiffs of their right to share 
rateably. THE DELHI AND LONDON BANK 

v. The Uncovenanted Service iBank, 
Bareilly, 10 A. 33 = A.W.N. 1887,262. (9 
C. 920, 12 C. 298, 5 A. 566. 11 C. 718, D.) 
[R., 8 O.C. 86.] 

(1479) — S. ?3( = $,L>95 t Civ. Pro Codc t 1889)— 
Property mortgaged in unspecified moieties— 
Execution-sale by one mortgagee after attach- 
ment by the ether. — Whoro there were two mort- 
gages of the same property, oaoh oovoring a 
inoioty without further specification, and both 
tho mortgagees attaohed it in oxeoutiou of their 
decroes, the purchasor at a sale in exeoution 
of one of the deoreos took one of the moitios 
only, Bubjoot to the other unsatisfied mort- 
gagee's lien, notwithstanding the omission 
by tho oxoouting Court to give epeoifio direction 
as provided in ol. (6) of a. 995 ol the Oiv. Pto. 
Codo, 1889, and notwithstanding the whole 
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Ciy. Pro. Code, (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

interests of tho mortgagor wag intended to be 
Bold. JANOKY BULLUBH 8EN V. JOHIRUDDIN 

Mahomed abu ali soher Chowdhury, 

10 C. 567. [R., 16 B. 91, 8 O.C. 86.] 

(1480)— 5. 73 ( = Civ. Pro . Code, Act XIV of 
1882, s. 29-5) Mortgage-decree —Decree fov 

money. Two persons, who held prior and sub- 
sequent mortgages from the same persons, 
some items of property being oommon to both 
mortgages, obtained deorees for sale against the 
mortgaged properties, and for the balance 
against the mortgagors ; but the subsequent 
mortgagee gave up his olaim against the hypo- 
theca and attached and brought to sale other 
properties of the mortgagor. The sale in execu- 
tion of the other mortgage-deoree was adjourn- 
ed meanwhile, and that mortgagee applied for 
rateable distribution of tho proceeds of the 
other execution-sale, whioh was rofusod ; and 
he brought ]a suit for the same. It was held 
that he was entitled to rateable distribution, 
since every decree directing the payment of 
money is a “money-decree” within tho mean- 
ing of s. 295 of the Civ. Pro. Code. Though it 
was true that tho plaintiff was entitled to 
proceed against other properties, only when 
the proceeds of Bale of the hypotheca were 
found insufficient for the decree, tho other 
mortgagee was also in tho same position, and 
tho properties ought not to have been sold in 
execution of his decree bofore the hypotheoa had 
boon sold. KOMMACHI KATHER v. PAKKER 
20 M. 107 = 7 M L.J, 66. [Diss., 27 C. 285 ; F * 
28 M. 221; Apfr., 28 M. 473 = 15 M.L.J. 126 ; 
R., 3 A.L J. 585 = A, W.N. 1906. 237 = 1 M L. 
T. 217.] 

(1481) — 5. 73 ( = Civ. Pro. Code, 1882, .9. 295) 
— Execution of decree— Properly attached in 
execution of decrees of Small Cause Court and 
Iltfjfh Court — Execution proceedings in former 
Court transferred to High Court— Properly 
realized in execution— Liability to rateable 
distribution. — Whoro the High Court ordered 
the consolidation of the execution-proceedings 
in a Presidency 8mall Causo Court’s decree, 
and directed them to be taken along with the 
proceedings in execution of its own dcoree, 
held that the High Court must be held to have 
adopted all the proceedings in execution in the 
8mall Cause Court, and should deal with them 
as if they had taken plaoe in the High Court 
itself. And consequently an application for 
exeoution made in tho Small Cause Court is to 
bo treated as one under 9. 295 of the Civ. Pro. 
Code, 1882, and as enuring to the benefit of 
that deoreo-holder in the same manner as if he 
had himself transferred his deoreo to tho High 
Court, and thereafter applied for execution 
there. And, therefore, he was entitled to share 
tho proceeds of the sale in exeoution rateably 
with the holder of the deoree of the High 
Court. JAYNARAYAN MEQHRAJ V. ISMAIL 
KARAMALI, 20 B. 877. 

(1482)— S. 73 ( = 9. 295 , Civ. Pro. Code t 
1882 )— Rateable distr ibution— Judgment-debtor, 

a ii— 84 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— continued, 

same. Where A obtained a decree against X, 
Y and Z, and B obtained a decree against X 
and Y only, held that the case fell under s. 295, 
Civ. Pro, Code, and B was entitled to a pro- 
portionate distribution of the monies realised 
by sale of the property of X, Y and Z. so far as 
those monies represented the share of his own 
judgment-iebtors, X and Y in that property, 

Gonesh Dos Bagria v. Shiva Lakshman 

BHAKAT. 30 C. 883, F.B. = 7 C.W.N. 414. (12 
M*' 0verr ulcd.l ( F ., 27 A. 158 = 1904, A. 
W.N. 200 = 1 A.L J. 562, 29 B. 528 = 7 Bom. 
L R. 567 ; Relied on, 10 O.O. 129 ; R , 9 O.C 
86 ; Not Appl., 36 C. 130.] 

(1483) — 8. 73(^Civ, Pro, Code, 1882, s. 295 , 
Execution sale — Parties claiming interest 
should be given an opportunity of being heard 
and establishing their claims to participate in 
distribution. — -An order passed under s. 295, 
Civ. Pro. Code, is not subject to appeal, and the 
Court does not ordinarily exercise its powers of 
revision when other remedy is expressly provided 
by law. Before passing an order under s. 295 
Civ. Pro. Code, the Court should give the 
parties claiming to be interested an opportunity 
of being heard, and of establishing their olaims 
to participate in the distribution. MA MYA v 
ro Lu, U B.R. 1897 — 1901, Yol. II, 274. 

iqR2) 84) ^r S ' 7 V sas, -* 9J ' Civ ' Pro ' Code , 

loo 2.)— -Decree Execution -Rateable distribu- 
tion— O, der- Appeal from order.- No appeal 
an 0rder P assed und er e. 295. Maoan- 
r d L S LJI v ‘ BogiIjAL Naranji, 12 Bom. 

ia^1 85 >r?- ?3l = s.J05, Civ. Pro. Code. 
1832)-°, -dev under, wncther Chief Court would 

V : !o^ lder r s ' 70 {1) (a) of thc Pun M 

Elrpif A L 1834 :T Ia this 0836, tho petitioners 
asked for the revision of an order under e. 295 

of the Code, and the question had to bo deoided 

whether the Chief Court could interfere on the 

revision Side, another remedy being open to tho 

petitioners under the penultimate olauso of the 

above section. Held , it is not the praotioe of 

tho Chief Court to interfere on the revision side, 

in exercise of its extraordinary jurisdiction, 

under the Punjab Courts Aot with an order 

uuder s. 295 of the Code, save in exceptional 

ciroumstances olearly warranting suoh inter- 

P R n °i°nnfi P t, 7 o A d v ’ Nar4in Singh, 128 
P.R. 1906 = 119 P.L.R. 1908. (65 PR ion*; 

82 P.R. 1905, 21 P ,R. 1902, 76 P.R, 1902, R.j 

F 486) r Si 7 A Civ ~ Pr0, Code ’ i882 ’ »• 395) 
Execution of dc.ree-Dismissal of application 

on dale fixed for passing of order- Distribution 
of assets Procedure— Revision.— An applica- 
tion for execution should not be dismissed for 
default of prosecution when the decree-holder 

does not appear on the date fixed in the case, 
if only order is to be passed on that date. The 
Court executing a deoree had on a date fixed 
only to pass order under s. 295 of the Civ. Pro 
Code for distribution of assets realized bv sale 
of property of the judgmenfc-debtor. It dis! 
missed an application for exeoution of decree 
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Glv. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

filed by one of tho judgment creditors for 
default of appearance and ordered assets to be 
distributed amoDg the remaining judgment- 
creditors. Upon revision, held, that the order 
of the lower Court was wrong, that it sboull 
have ordered distribution of the assets pro rata 
among all the judgment-creditors, whoso appli- 
cations for execution were ponding boforo the 
Court including the deoree-holder whose appli- 
cation was dismissed. BlSAKHI RAM v. DIAL 
8INGH 32 P.L.R. 1904. (82 P.R. 1901, F). 

(1487)— S. 73 ( = s. 295, Civ. Pro. Code, 1882- 
— Limitation. — The period of limitation appli- 
cable to a claim under s. 295, Civ. Pro. Code, 
1882, is three years. HA.II Inn AM v. AMOLAK, 

I Bom. L.R. 795. 

(1488)— S. 73 ( = s. 295, Civ. Pro. Code, 
1882 ) — Distribution— Cr dev in a suit —Limit- 
ation Act (XV of 1 877) , art . 13. — Tho schomo 
of s. 295, Civ. Pro. Code, i? rather to onable 
the Judge as a matter of administration to 
distribute the price aocording to what seem 
at the time to bo the right of the parties, 
without this distribution importing a conclusive 
adjudication on rights, which may be subse- 
quently re adjusted by a suit. Au order 
lor distribution uuder s. 295, Civ. Pro. 
Code, is an order in a suit, aud is, conse- 
quently, excluded from tbe operation of art, 
13, soh, II, Limitation Ant, 1877, SHANKAR 
v. LALA PnilLCH AND, 3 Bom. L.R. 713. 

(1489)— S. 73 [ = old s, 295)— Suit for Refund 
of sale. proceeds paid under order for distribu- 
tion uuder old Civ. Pro. Code, s. 295 - Suit by 
puisne mortgage e — Marshalling — Limita'ion 
Act, 1877, 13. — Art. 13, Limitation Aot, 

1877, will not apply to a suit, which was not 
one to sot asido an order undor old s. 295, but 
was one to rcoovor money on the allegation of 
a superior title in tho plaintiff. Tho defondant 
was the morigagoo of two houses and the plain- 
tiff of one of them. Held that tho dofondant 
oould realise the monoy due to him on his 
mortgage first from tho bouso not mortgaged 
to tho plaintiff and that ho oould approaoh tho 
house mortgaged to tho plaintiff also only to 
make good any dofioionoy that may bo found 
duo after tho salo of tho first house. SOIIAN 
LALv. BALDEO Sahai, 63 P.R. 1899. (15 B. 
438, A.W.N, 1891, 78, F ; 13 C. 159. Not F.) 

(1489-a) — S. 73 ( = Civ. Pro . Cod', 1859, 
s. 270)— Mortgage-bond — Purchase moneys.— If 
the application of tho purchaser of a docroo for 
attachment of purohaso-moneys is rejeoted, ho 
may institute a regular suit to establish his 
title under Aot VIII of 1859, s. 270 ; otherwise 
he forefeits his lien both on the land and on tho 
purchase-moneys, Rut he does not forfeit his 
right to execute the deoroo otherwise. SYUD 

Nadir Hossein v. PearooThovildarinee, 

14 B L.R, 425, note. [R,, 22 W.R. 98.) 

(1489-5) — S. 73 ( = s. 295, Civ. Pro. Code. 
1882) — Mortgage — Mortgaged property sold 
under s. 2.95 (5)— Right of morlgagee-plaintifT to 


CIy. Pro. Code (Act* Y of 1908. XIV of 18R9, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

interest on sale-proceeds. — Where park of mort- 
gaged property is sold under s. 295 (6), Civ, 
Pro. Code, 1882, the plaintiff is entitled to 
reoover interest on the sale-proceeds, and there 
is no duty imposed on him under the seotion to 
draw the amount out of Court and apply it in 
part satisfaction of the mortgage-debt. KOTI- 
PALAPUDI V. MAGANTI SEETHAYA, 10 lod. 
Cai. 832. 

(1489 c)—S. 73 { = Civ. Pro. Code , 1859. 
s. 270 ) — Rival decree holders— Right of n«(ion 
— Appeal. — An action will lie in tho Civil Cmrt 
by a decree holdor against tbe holder of another 
deoree in order to obtaiu a refund of money 
wbioh has been paid to the latter under an 
order passed in the exeoution department in 
contravention of the provisions of s. 270 of the 
Civ. Pro. CoJe, 1859. It is for the Court to 
dooido whether, having regard to all tbe equities 
between the parties, the plaintiff is entitled to 
rooovor or not. No appeal lies from an order 
direoting tbe distribution of sale-proceeds undor 
s. 270. Aot VIII of 1859. GOGARAM v. 
Kartick Chunder Singh, B.L.R. Sup. Yol. 
1022 = 9 W R. 814. [/lppr., 3 N W P. 104 I 
R , 16 W.R 11, 17 W.R 227, 12 C. 317, 11 C. 
718, 13 C. 159 ; Cons ., 23 W.R. 373 ] 

(1490) — S 73, order undor. whether open to 
revision by the Chief Court— Punjab Courts 
Aof, 1S84, s. 70 (U (a)— See PUNJAB ACT 
XVIII OF 1884, s. 70 (1, i a) *ud (6). 65 P.R. 
1905 = 130 P.L.R. 1905. 

(l49!)->8. 73 —See ATTACHMENT— PRIO- 
RITY Or ATTACHMENT, 2 N.W.P. 36 Q . 

(1492)— s 73 — See Certificate of ad- 
ministration-procedure. 19 W.R. 183. 

(1493)— S. 73 — Sea INSOLVENCY — MIS- 
CELLANEOUS. 27 O. 351 =>4 O.W.N. 610. 

(1491) — S. 73 — Sec LIMITATION — MIS- 
CELLANEOUS, l Bom. L.R. 795. 

(1495)— 3. 73 — See LIMITATION ACT, 1908, 
art. 13, 17 W.R. 227, 23 A. 313 = 5 C.W N. 
649 = 3 Rom. L.R. 713 = 28 I A. 203. P C. 

(1196) — S. 73 —See LIMITATION ACT, 1908. 
aria. 13. 62. 15 B. 438. 

(1197,-8. 73 — Set MaiiOMEDAN LAW— 
Dower, 26 A. 23 -A.W.N. 190J. 184. 

(149^) — S. 73 —See MORTGAGE— FORM OP 
MORTG-nGES, 19 W.R. 265 = 14 BLR. 425, 
Noto. 

(1499) -9 73 -Sec MORTGAGE — BALE OF 

Mortgaged property, 22 w R. 99, 6 O. 

O 70 

(1500)— S. 73— Sec PARTIES TO SUIT— 
General, 23 W.R. 434. 

(1501) — 9. 73 — Decree against two principal 
dobtors and surety — Deoree against principal 
debtors alone for larger sum — Partial satisfac- 
tion of deoree against the principal debtors 
alone by rateable distribution — Extent of sure- 
ty’s liability — Sc* PRINCIPAL AND SURETY 

— General, 2 M.L T. 80-30 M. 16?. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 
1859)— cor tinned. 

(1502)- S 73 — Sec RIGHT OF SUIT— SALE 

in Execution of Decree, 12 a. 516=10 a. 

W.N, 77, W.R. F.B., 180 


(1503)— 8- 73 — See 8ALE— SALE IN EXE- 
CUTION of Decree— Proceeds of Sale, 
Right to, 16 B. 9i, 13 b. 154 , 13 B. 171 , 16 

VV • tv • 11. 

(1504) — 8. 73 -See 8ALE — Sale IN EXECU- 
TION of Decree— betting aside sale, 

8 W. R# 415. 


(5105)— 8. 73 —See SMALL CAUSES COURT, 

Mofussil, Jurisdiction of— General. 7 

A. 378 = A. W.N. 1885, 63, 9 M. 250. 


(1 505-a) — S. 73 — See Nos/332, 567,568, 920. 
921, 922, 922-a, 982, 1276, 1301, 1302, 1303. 
1304, 1305, 1306, 1307, 1336, 1337, 1337-a, 

1337-6, 1338, supra. «ND NOS. 2181, 2668m, 
3220, 3419, 3424, 3429, 3436, 3437,3564. 3627 
3730, 3731, 3779, 3780, 3789, 3971, 4045, 4064 
4130, 4131, 4132, 4133, infra. 


(1506) — Ss. 73, 33, 39, 41, O. 21, rr. 1 and 5 
( = 6S ‘395, 233 (cL) t Civ. Pro Code, 1882)— Trans- 
fer of execution proceeding 9 from on 3 Court to 
another— Rateable distribution— Cw Fro. Code. 
1882, S3. 395% 333 (d). — 1C obtained a decree 
against G in the Court of Small Causes at Poona 
and in execution attached his property. L 
obtained another against the same debtor, G in 
the High Court of Bombay and got the decree 
transferred for execution to the Court of the 
Subordinate Judge of Poona and attached the 
property which had been previously attached 
at the instance of K. On the motion of L. the 
execution proceedings of the Small Cause Court 
wore transferred to the Sub-Court by the Dis- 
trict Judge, and L thereupon claimed to share 
rateably in the proceeds of the execution-sale. 
Objection was taken that L was not entitled to 
rateable distrioution under s. 295 of the Civ. 
Pro. Code, because the attachment had been 
mado undor Lbo deoreea of two different Courts, 
and that the order of the Distriot Judge trans- 
ferring the exeoution-prooeedings was contrary 
to the spirit and purpose of s. 25 of the Civ. 
Pro. Code. Held that the last para of s. 25 
had not the effect of converting the Subordinate 
Judge’s Court into a Small Cause Court, but 
only provided for the trial of the suit which 
bad boon transferred, being conduoted by the 
Sub Court as a Small Cause suit ; and that, 
therefore, s. 295 would apply and rateable distri- 
bution could be granted. Quccre : — Whero the 
attaohed property is within the jurisdiction of a 
Subordinate Judge’s Court, whether the Sub- 
ordinate Judge has power to trausfer a decree 
for execution to a Court of Small Causes, under 
s. 223 ’d) of the Civ. Pro. Code, 1882, KRISHNA 
VELJI MARWADI v. BHAN MANSARAM, 18 B. 
61 = P.J. 1893, 258. 

(1507) — Ss. 73 38, 39, 41, O. 31, rr. 4 and 
5 ( = Ciu. Pro. Code, 1882, ss. 295 , 3331- 
Execution of decree — Transfer of decree— Rate- 
able distribution of assets realised in execution. 
— In execution of a decreo wh'.ok he had 


Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

obtained against X and Y in the High Court on 
the Original Side. A attached and brought to 
sale the property belonging to X alone by an 
order made by the Court at B. In the Court 
at S, T obtained another deoree against X aod 
attached the same property. He thoo made an 
application to Court at B under s. 295 of the 
Civ. Pro. Code, and claimed rateable distribu- 
tion of the assets realised by sale of the attached 
property, His application having been rejeoted, 
he applied to the High Court under 3. 622, 
Civ. Pro. Code. Held that T was not entitled 
to rateable distribution of the assets. The 
Court at B had no jurisdiction to entertain an 
apphoatjon with respeot to a deoree passed by 
the Court at S. bpoause the deoree had not been 
transferred by the latter Courts the former, 
as acquired by 9 . 223 of the Civ. Pro. Code, 

Dattatraya V. Rahimtulla Nur Maho- 

18 B ’ * S6 ‘ [fl., 11 C.L J. 69=14 

L *^ V , N, J 3 ^ 6 = 3 Ind * Gas ‘ 105 ‘ 47 P.W.R. 1910 
= 6 Ind. Oas. 650.] 

A 73, 47 “~ Sefi APPEAL-DECREES 

0F DECREES ' 14 A - 210 = 

,, U' 17 ; 104 • °- 43 ' r. 1, s. 115 ( = 

Si. 0^, J l, 58b and 6!X. Civ. Pro.Codi, 188;!) 

Rateable distribution, order directing- Appeal- 

a i y Revision. The petitioners had obtaln- 

anAfrtAn Ti QSt oeriain judgment-debtors 
aod bad attached some properties of the latter. 

The respondents who held a decreo against 

hA D > 0t . ■r’™ 061 ? Identioal with the judgment- 

dArT i h0 patitioneC3 ' applied for reteable 

reinsert J° U Uad °V’ 29s . a °d the Monsiff 

he nt.Ai gr 7 aQ rt the a PP l,cation - On appeal, 
the District Judge granted the respondents 

Hioh p f ° r l e \ e u h !° di 9 lributio D‘ Beld, by the 
gh Court that an order passed under 9 . 295, 

Wo * Gode - *9 not ordinarily appealable 

“bTuch" - U9 683 = 19 1 A - 166 ’ Nolappl) 

fhf A 6 , r, CaDnot P° 53ibI y come within 
the scope ol s. 244, Civ. Pro. Code (26 M. 17B 

fnneal V ' C 458 ' D) and that therefore no 

Tw /h ,ay a t0 ‘A P ,9trl0t Judge. Held, also, 
that the order of the District Judge passed in 

appeal.was without jurisdiction and oould bo set 

aside by the High Court, in revision, under 

s. 622, Civ. Pro. Code. JAGADISH CHANDRA 

**» ° 

(1510)— Ss. 73, 48, O 21, rr. 10, 21 (=*Cw 
Pro. Code 1«82. ss. 295, 230)— Execution of 
decree— Ret ah * share cf sale-proceeds- Appli- 
cation to bo m idc to Court holding assets prior 

to lli nr realteatt an— Application to be made to 
Court winch pasted decree or to Court to which 

decree sent for execution -8. 295 requires that 
the persons seeking a rateable share shall, prior 

f? ‘ p e „ te t ,ls ?-' < L n 1 °“ he a3set9 < haV3 applied: the 

the Court whiob holds the assets for exeoution 
of their deorees, Under s. 230 of the Code, an 

h? P ^art° n i in Ie °n ti0UOla deorae oun inly 
be made to the Court which has passed the 

decree or to a Court, to which the decree has 
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Civ. Pro. Code (Acts Y of 1908, XIV of 188*2, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

been sent for exeoution under ss. 223 and 224 
Bit Baing v. Maung Po Kaing, L B.R. 1900 
—1902, Yol. I. 121. 

(1511)— Ss, 73, 63 — Rateable disiriftnfion 
among decree-holders— Transfer of decrees to the 
Court where realisation takes place — Application 
for execution to the Court realizing money, neces- 
sity o/.— The objeot of a. 73, Civ. Pro. Code, 
is twofold, firstly , to prevent unnecessary multi* 
plioity of exeoufcion-prooeedinga and to obviate 
the neoesaity of each and every deoree holder 
separately attaching and separately selling the 
property ; and secondly , to secure an equitable 
administration of the property by putting all 
the deoree-holders upon the same footing and 
making the property rotoably divisible among 
them. Held further, that a. 295 of Aot XIV of 
1882 (corresponding to a. 73 of tho prseent 
Code), did not require tho transfer of a deoree 
to the Court where tho prooess of realization 
takes place as a oondition, and therefore a 
fortiori it is not nooessary for tho deoree- bolder 
seeking rateable distribution to apply for execu- 
tion of his deoree to the Court where tho 
realization takes place. Mohan LaL (Lala) 
v. Humayun Jah (Prince Mirza>, 13 0.0. 
291 = 8 Ind. Cas. 372. 

(1512)— Ss. 73, 63, O. 21, rr. 63, 62 ( = ss. 
295 , 28 5 , 278, 282, Civ. Pro. Code. 1882).— 
Attachment by inferior Court of property al- 
ready attached by superior Court— Rights of 
earlier attaching crtd-.tor refused by superior 
Court Lien of p. ior attaching creditor in 
'inferior Court on property subsequently attache l 
by superior Court . — A judgment-oroditor, who 
haR got attached tho property of his judgment- 
debtor by tho Court where ho is oxoouting his 
dooreo, and whoso application, undor s. 295, 
Civ. Pro. Code, to another Court whioh had 
previously attaobed tho same property in exe- 
cution of a dooreo, being oxeoutod in that 
Court by anothor judgmont-oroditor, for a 
rateable division of tho assets realized by that 
Court has boon rofusod bocauso it was inad- 
missible undor s 295, has not a right beoauao 
of anything providod in s. 285 of Civ. Pro. 
Code, to have tho oxooution-prooeedings iu 
that Court re-opened and to oompel restoration 
of any portion of tho asaots thus realized and 
paid by the Court whioh roalizsd the assets 
to that other deoree holdor. i21 C. 200 
4 M. 383, G M. 357, 4 B. 472, 5 B. 198, 9 c! 
920, Dist.) But an attachment of property 
under a deorco does not ooaso to oonstituto a 
ohargo upon the attaobed proporty, moroly 
because a. 296, Civ. Pro. Code, doprivoa tho first 
attaching creditor of tho priority enjoyed undor 
B 0 . 270 and 271 of Aot VIII of 1859. If a 
judgment oreditor executing his deoree in an 
inferior Court gets the property of his judg- 
mont dobtor attaohed before another creditor 
oxoouting his decree against the same debtor 
in a superior Court gets tho same proporty 
attaohed, then, there is no room for hold- 
ing that, upon application boing made to tho 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued , 

superior Court whioh has realized the assets by 
the earlier attaching oreditor even after realiza- 
tion and even without transfer of his exeoution 
proceedings to the superior Court, such an 
application may well be treated as a claim to a 
share of the assets based upon the earlier 
attaobment and made under ss. 278 and 282 of 
Oiv. Pro. Code, and suoh superior Court acting 
on the ground that the line obtained by a prior 
attaohing oreditor is not entirely extinguished 
by the principle of rateable distribution intro- 
duced by s. 295 of tho Code may well give 
recognition to suoh a claim by setting free a 
ratoablo share of the realized assets, to be made 
available, upon the proper steps for that pur- 
pose being taken, for the satisfaction of the 
deoree of the oreditor who has made the earlier 
attaobment in his exeoution proceedings in an- 
other Court. The decision in 21 O. 200 is strong- 
ly iu favour of that contention. Bat the autho- 
rities show that, if tho applloant to the superior 
Court has not plaoed the earlior attachment, 
ho oin only olaim a rateable distribution of 
assets on the terms and conditions laid down in 
s. 295, that is, by applying for the exeoution 
of his deoree to the Court, whioh has realised 
the assets before suoh realization has taken 
plaoe. CnoOKALINGUM CHETTY v. MOOTHAIA 
Chetty, L.B.R. 1893-1900, 181. 

(1513)— Ss. 73, 113 ( = ss. 395, 633, Civ. Pro, 
Code, 1877) — Civ Pro. Codc,s. 293 —Powers of 
Ilijh Court to interfere in an order wider s. 295 

S.633, Civ, Pro. Cod j — Rateable distribution 
who were entitled t).— Although under s. 295, 
Oiv. Pro. Code, tho defeated party has his 
remedy by suit, yot ho is not confined to that 
remody if circumstances exist whioh warrant 
him in applying to tho High Court, to interfere 
under s 62*2, Ci/. Pro. Code. [R., 28 B. 264, 
32 M. 334 = 19 M.L. J. 307.] It is to be under- 
stood that porsons, for whom tho benefit of 
s- 295, Oiv. Pro. Code, is intended, aro those 
who have applied before tho assets came into 
tho hands of tho Court and whose applications 
aro still on the filo and uudisposod of. TIRU- 
CH ITT A MB A LA CllETTY v. SeSHAYYANGAR, 
4 M. 383. [-1pp., 15 M. 37*2 ; Ex. t 26 M. 179 

= 12 M.L.J. 276 ; R., 12 B. 100, L.B.R, 1893 
— 1900. 161, 65 P.R 1905 = 130 P.L.R 1905. 
3 L.B.R. 275 ] 

(1514)— $.s. 73 t 115 ( = Cjv Pro. Code, 1889, 
ss. 395. 633 ) — Application by rival decree-holder 
for rateable d%sit ibution— Revision by nigh 
Court. The High Court has no powor to revise 
under s. 622, Civ. Pro. Code, an order of a 
District Munsif allowing an application for 
rateable distribution out of tho salo-prooeeds 
mado by a rival docree-holder under s. 295, Civ, 
Pro. Code. Where tho Distriot Mnnsiff has 
jurisdiction, tho more faot of his decision being 
erroneous does not justify a revision by tho 
High Court under s. 622, Oiv. Pro. Code. 

Maxim ad v. Rama Chund, « M.L.J. 87. (II 
I.A. 237, J?.; 19 1,A. 164, D.) 
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Civ. Pro. Coda (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

(1515)— Ss. 73, 115[ = ss. 295 and 622 Civ. 
Pro.C ode, 1882 )— Rateable distribution —Power 
of Court to refuse— Revision— Interference by 

High Court, where other remedy exists. — Where 
a Judge refused an application for rateable dig. 
tribution of a petitioner who was entitlod there- 
for, on the ground that there was other pro- 
perty of the judgmont-debtor, which, though 
not yet realised by execution, may bo made 
available for the satisfaction of the petitioner’s 
debt. II eld, that e.295 does not give such a dis- 
cretion, nor does it permit the Judge in his dis- 
cretion to refuge to a party, who to hie knowledge 
is entitled to relief under the section, the relief 
to which ho is entitled. Held, this is an order 
which can bo revised under s. 622, Civ. Pro. 
Code, tbo lower Court having declined to oxor- 
oise a jurisdiction vested in it. Where a party 
has a remedy elsewhere than in the High Court, 
the High Court should not, except in special 
oases, interfere under s. 622, Civ. Pro. Code. 
But in a case where there i3 no doubt as to the 
rights of parties and no other remedy except by 
a suit to which there can bo no defenoe, the 
High Court will bo justified in exercising its 
powers of revision under s. 622, Civ. Pro. Code. 

8ri Krishna Doss v. h. ChandookChand 
5 M.L.T. 123 = 19 M L.J. 307 = 32 M. 334. (4 

M. 383,15 M. 372, F.\ 11 M. 356, Cons.) 

(1516,' — Ss. 73, 115 ( = ss. 295 and 622 , Civ. 
Pro. Code, 1882) — Rateable distribution — 
Realisation— Assets. if to be attached — Revision. 
High Court's power of interference in. — Under 
8. 295, Civ- Pro. Code, 1882, the deoree-holder 
applying for rateable distribution must apply 
for exeoution of his deoree to the Court by 
which the assets are held, and he must do so 
prior to their realisation. The section does not 
require that suoh deoree-holder must also apply 
for attachment of the assets. The decree-holders 
who attaoh thesurplus sale-prooeeds subsequent 
to the realisation of the assets, are not entitled 
to have any share in tho assets. (26 C. 772 = 4 
C.W.N. 27; F ] Under s. 622, Civ. Pro. Code, 
1882, High Court oan interfere with an order 
passed undor s. 295 of the same Code. Indra 
CHAND BOTHRA V. Ghaneshyam Misser, 

9 C.L.J. 210. [13 0. 225, 15 M. 372, ft.] 

(1517)— Ss. 73. 115— Rateable distribution- 
proceeds ofexecut ion sale — ' Assets' — Purchase- 
money — Receiver, application for execution 
against — Leave of Court subsequent to applica- 
tion— Validation— Revision— Misapprehension 
of true effect of statutory provision —Refusal to 
execrise jurisdiction. —The condition essential 
to attract the operation of s. 73 of the Code of 
Civil Procedure, 1908, is, that the application to 
the Court for exeoution of the decrees should 
be made before the reooipt of the assets which 
have to be rateably distributed. Till the whole 
of the purohase-money has been deposited, it is 
open to the deoree-holders to apply for exeou- 
tion. Where leave was obtained to proceed 
against the Receiver after the application for 
execution had been presented and before the 1 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861, and VIII of 
1859) — continued. 

Court was oalled upon to make a rateable dis- 
tribution of the assestg. Held, that the subse- 
quent grant of leave validated the application 

[32 C. 270, Diss.\ 15 C.W.N. 54. F.] The 
High Court oan interfere in the exercise of its 
revisional jurisdiction, where the Court below 
refused to exero-se tho juciediotion vested in it, 
by reason of an erroneous interpretation of the 
provisions of s. 73 of the Code. MAharaja 

OF BURDWAN v. APURBA KRISHNA ROY, 14 

C.L.J. 50. 

,A\ 518) ~ Ss ?;i ‘ * *5 1 = Civ. Pro. Code , 

1882, ss. 295 , 622. — Rateable distributioyi — 
\cstmg order in insolvency . — A judgment- 
debtor whose proprety has been attached in 
execution, filed his petition in insolvency at 
Madras and a vesting order was made. There- 
after, another judgment-oreditor of the debtor 
applied for attachment and sale of tho other 
properties, and put in anothec application for 
rateable distribution of the sale-prooeeds under 
the previous attachment. As the vesting order 
divesta the judgment-debtor of the property 
the deoree-holder’s application for attachment 
and sale cannot be granted, but his application 
for rateable distribution must be granted. If 
the other deoree-holder has realised tho entire 
sale-proceeds, he must be compelled to refund 
tho share of tho seoond decree-holder. [ft 
P.R 1905 = 130 P.L.R. 1905, 9 C.L.J. 210, 3 
L.B.R. 275, 32 M. 334 = 19 M.L.J. 307 • DisL 
26 M. 673.] If the Court declines to entertain 
the application for rateable distribution in the 
above case on the ground that it is preoluded 
from so doing by tho insolvency proceedings, 
it fails to exeroise a jurisdiction vested in it by 

aW c a ->n d Higla Couct oaa interfere under 
s. 622, Civ. Pro, Code. VlRARAGHAVA v. 
Parasurama, 15 M. 372. [ft 3 L B R 
275 ( F, t 5 M.L.T. 125.] L ' 

„ ( ! 519 !~?f’ ?3 ' 115 ( = ss - 295, 622. Civ. Pro. 
Code, 1882 )—One decree against the sons of 

a ae ceased debtor, and another against the 

deceased— Whether judgment-debtor same under 

s. 295 — Where the petitioner obtained a deoree 
against the sons of M to be satisfied out of the 
assets of the family in their hands, and the 
respondent obtained a deoree against M bim- 
self, 7ie/(Zthat tho judgment. debtors under both 
the decrees were not the same within a 2951 
Civ. Pro. Code, 1882. (25 B. 494 Annl 

on? n^V 11 f thQ i tW ° deoree9 0re t0 be realized 
out of the family property is not deoisive of 

m^« qU wl° n ag ^ in8t . Wh0m fch0 deore0 8 are 
made. When a deoree is obtained against the 

ega representatives of a deceased man. the 

legal representatives are the judgment-debtora, 

and not the estate of the deceased. 8RINI 

vasiengar V. Kanthimathi ammal 7 m 
M.L.J 9 65L fT Ca8, 917 = 33 M 463 ‘ 

(1520)-— Ss. 73, 115 ( = ss. 295 and 622, Civ 
Pro. Code, 1882) fteuision, where Court fails 

to exercise jurisdicion— Rateable distribution, 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 18G1 and VIII of 
1859)— continued. 

” application fur— “ Same judgment-detUrs, 
mtaning of— High*, of diene holder s t j rati able 
distribution in case vhcrt decu\$ against estates 
of different pn sons but wh t re same ptrsens are 
judgment dtbtors. — Htul, that, in order io 
ohnm a rateable distribution under a. 295 of 
the Code, it is not necessary that the two 
decrees should have been passed precisely against 
tbo same judgmeut-debtors. but that the test 
is whether the applicant for a rateable share 
and the person in execution ol whoso decree 
assete have been realised b-ivo both applied lor | 
execution against the same ji'.dgmeut-debtor. 
1KBAL JAHAN BEOAM v. MUNNEY Mill /.A, 

10 O.C. 129. (8 O.C. 86, 30 0. 583. *6 M. 179, 
II.) [R., 13 O.C. 341 ] 

(1521) — Ss. 73, 115-See SUPERINTENDENCE 
of High court, i C.W.N. 633. 

(1522) — S. 73 and 0. 21 % r. 11 (2) ( = oW ss. 
295 and 235 )—No application under — Petition 
for rateable distribution. — A decree-holder, who 
has not made an application under old s. 235, 
Civ. Pro. Codt, for execution of the decree, 
cannot claim by a mere petition under old 
s. 295, for a rateable distribution of the assets 
in Court. HARDAL v. BlHARI Lal, 93 P.R. 
1889. 

<1523)— 8. 73 % O. 21. r. 54, 40 — See BURDEN 

of Proof— claims to prperty atotach- 
ED. 17 W.R, 23. 

(1524)— S. 73, 0.21, r. 72 (== ss 295., 294, 
Civ. Pro. Cede , 1882/ — Persons ii.t rested in 
the sale— Decree— Execution- A person who 
applies for execution of his dooreo but does not 
obtain satisfaction thereof, is a person who, 
under the provisions of s. 295, Civ. Pro. Code, 
is entitled to a rateable distribution of the 
proceeds of the sale taking plaoo subsequently. 
He is, therefore, a porson interested in the salo 
within the meaning of s. 294, Civ. Pro. Code, 
JASA v. BAKARLAL, 2 Bora. L.R. 489. 

(1525)— S. 73, 0. 21, r. 39 ( = ss. 295, 310-/1, 
Civ. Pro Code, 1 882/ — S. 17 .?, Act VIII of 1885 
( Bengal Tenancy)— Execut ion of decree —Sale 
— Deposit for sitting aside sale — Rateable distri- 
bution. — 9. 295, 6iv. Pro. Code, 1882, refers 
only to oases wnero assots are realised by salo 
or otherwise in exeoution of deoreo. The 
money deposited for sotting aside a rale, under 
s. 310-A, Civ. Pro. Codu, 1882, or s. 174 of the 
Bengal Tenanoy Aot, is not assots. 8. 295, 
Civ. Pro. Code, 1882, has no application to such^ 
a deposit. BlHARI Lal PAUL v. GOPAL LaE 
SEAL, 1 C.W.N. 696. [F., 30 C. 262 = 7 O.W. 

N. 341. J 

(1626)— S. 73, O. 21, r. 39 ( = ss. 295, 310 A, 
Civ. . Pro. Code , 1882/ — Execution- sale — De- 
by judgment debtor — Jurisdiction of Court 
having attached money in deposit to adjudicate 
on claims of attaching creditor “ for payment to 
the decree -holder," meaning of. — 8. 295 (Civ. 
Pro, Codp, 1882) ( = 8. 73, uow Codo) does not 
apply td a depOBit by a judgment-dobtor utidor 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882,’ 

X of 1877. XXIII of 1861 and VIII of 

1859; — continued, 

b. 310-A (O. XXI, r. 89, new Code), this being 
merely in the raiuro of a voluntary payment, 

(1 C.W.N. 195. 695. P.) Tho Court that had 
tbo attached money in deposit bad jurisdiction 
to adjudicate upon tho conflicting claims of]tho 
attaching creditors. Tho words “for payment 
to tbo decree-holder’ in s. 310-A, Civ. Pro. 
Codo (O- XXI, r. 89) mean that ho is tbo per. 
son solely entitled to the money whioh ha s 
becu paid into Court. ROSIIUM Lall v. RArj 
LALL MlJLLICK, 30 C. 262 = 7 C W.N, 341. 

(1527)- 8. 73, O. XXI, r. 89— See SALE— 

Salk in execution of decree — Betting 

ASIDE SALE, 1 CAV.N. J95. 

(1528)— S. 73. O. 21, r. 90 ( = Cir. Pro.Code. 
1832, ss. 295. 3l 1)—” Decree-holder” — Material 
irregularity — When ouo of two deoreo-holdtrs 
against the same debtor has attached certain 
land, ard tho other has beoemo entitled to 
rateable distribution under s. 295 of tho Code 
of Civil Proocdure, tho latter may apply, under 
s 311, Civ. Pro. Codo, to have tho sale in 
execution set aside on tho ground of material 
irregularity. A material error, in describing 
the encumbrances on the property sold, may bo 
a material irregularity in publishing and 
conducting tho salo. LAKSHMI v. IvUTTUNI 
10 M. 57. [Diss., 1 C.W.N. 542 ; F., 8 M.L.T. 
249 ; Appr 15 A. 318; 11., \6 B. 91, 20 C. 
073, 21 M. 51, 23 M. 478, 24 M. 311, 29 C. 
518 ; 58 M. 380= 16 M.L.J, 202 ] 

(1529) — S. 73, O. 21, r 99 ( = ss 295 (c) and 
311. Civ. Pro ('ode, 1882)— Hale in execution of 
mortgage-decree— Sale continued after nalis- 
aiion of mortgage amount — Rights of prior 
decree- holders tn surplus sale-proceeds — Illeg- 
ality. Where property subject to a mortgage is 
sold in execution of the mortgage-decree, and 
thero aro othor decree-holders, who have, prior 
to the sale, applied to the Court to execute 
their deorees and lad eve" attaohed the mort- 
gaged property, it canuot bo contended that tho 
saio ought to have been stopped as soon as the 
amount of tho mortgage-decree was realised 
and that the sale of tho rest cf the property 
was illegal, Tho sale by tho Court must be 
hold to have been in exeoution of those deorees, 
in accordance with tho other decree-holder's 
application as well as in oxeoution of the mort- 
gage-deoreo. 8. 295 (c) contemplates Buob a 
oase. VENKATARAMA SASTRIar v. MANGa- 

Lathammal, 17 M.L.J. 80. 

G5cO) — s. 73, O. 21, r. 90— See Sale- 
Sale in execution of decree— General 

15 A. 318 -A.W.N. 1693, 119. 

'153D— S. 73, O. 21, r. 90 — See BALE IN 
EXECUTION OF DECREE— SETTING ASIDE 
SALK, 20 C. 673. 

(1532)— S. 73, O. 21, rr. 90, 92 (-33. 29-5, 
311, 312, Civ. Pro. Codo, 1381)—' "Deem- 
holder ,” meaning of — Person who cannot apply 
■ —Appeal i rom oracr passed under s 312, Civ . 
Pro. Codo, 1882 — Tho words **the dooree-holdW* 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1892, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

in 9. 311, Civ. Pro. Oode, may be pcoperly so 
00 Q 8 trued as to inolude any decree- bolder lor 
the enforcement or satisfaction, of whose decree 
the sale has been held, and would therefore in- 
olude all deoree-holders who, prior to sale, have 
applied to the Court under s. 295 for exooution 
of their decrees. (10 M. 57, 20 C. 673, F.\ 15 C. 
488, D.\ 29 C. 1, 11 Bom. H.C. 15, 1 C.L.R. 
250, R.) A person who has attaohed the debtor’s 
property in a Court different from that which 
sold the property is not one “ interested in the 
property sold.” (1 C.W.N. 542, R.) An ordor 
passed under s. 312, refusing to set aside a sale 
on the ground that the applicant had no locus 
standi to apply under s. 311 is appealable. 

Bejoy Singh dudhuria v. Hukum Chand 
29 C. 548. 

(1533) — S . 73, 0. 21, r. 93 ( = s<. 295, 315, 
Civ. P/o. Code 1882) — Rateable distribution — 
Suit for navery of amount — Consideration, 
failure of— Limitation, — 8. 315, Civ. Pro. Code, 
is wide enough to entitle a person to reoovor 
money rateably distributed. A suit for reoovery 
of purchase-money on a failure of consideration 
is within time, if brought within threo years 
from the date on which the consideration 
failed. RAMAKRISHNa IYER v. A.L R.M.N 
PALANIAPl’A CHETTIAR, 7 M L T. 232. 

(153 4) — S 73. 0. 21. r. 93 -Sic SALE — 
SALE IN EXECUTION OF DECREE -RIGHT OF 
PURCHASE ON SETTING ASIDE SALE, 13 A. 
383 = 11 A. W,N. 138. 

11535) — S, 73, O. 38. rr. 10, 11— Four suits 
against same defendant — Attachment of move- 
ables before judgment in each suit— Distribution 
of sale-proceeds amongst decree holders in three 
suits — Remedy of decree-holders in remaining 
suit. —Some buffaloes were attaohed before judg- 
ment by the plaintiffs in four different suits 
against the same defondants, eaoh of whioh 
onded in a deoree. The deoree-holders in three 
of the suits applied for rateable distribution of 
the proceeds of a sale of tin buffaloes whioh 
had taken pla?e during the pendency of the 
suits. B)fore the moneys were taken out, the 
decree-holders in the remaining suit applied 
for execution and a re-diBtribution of the 
sale proceeds. The application having been 
rejected, held , in revision; that s. 73 of tbe 
Civ. Pro. Code did not apply to the case, and 
the lower Court was not justified in ordering a 
distribution of the sale-proceeds amongst the 
deoree-holders in three of the suits in dis- 
regard of the order of attachment in the other 
suit, and the application of the deoree-holders 
in that suit, made whilst the money was still 
in Court, should not have been rejeotod. 

butloo Khan v. Gomani Singh, 13 C.W.N. 
1177, = 3 Ind. Cas. 836. 

(1536,— S. 79, O. XLI, r. 10-See Pauper 
—Appeals, 17 W.R. 68. 

8. 76 ( = 1882, s. 386 (2/ = 1877. 8 386 (2) 

= 1839. s. 179.) 

See Commission. . 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

See Commissioner. 

(1536-a) —8. 76 — See Nos. 4835, 4836, 

infra. 

(1537) S. 76, O. XXVI. rc. 1, 2. 3, i See 

Commission, l Hyde 68, 5 B.L.R. 252. 

— S. 78 ( = 1882, 8, 391 = 1877, s. 391.) 

See Commission. 

See Commissioner. 

(1538) S- 78, O. j, r. ll—Summons~Ser- 
v.a of —Psrson siimnuncd. — Ib cannot be held 
that a person summoned oould not be found, 
wbeu it appears that he was not at his home 
when the prooess server went there to effect 
aetvioe on him, and a relative of his endorsed 
on the back of tho summons that he had gone 
to a ORrtain place. HARDYAL v. PlR BANT 
Das, 136 P.L.R. 1911. 

S. 79 ( = 1882, a. 416 = 1877 s. 416.) 










Ol # 153 ^ G ' ~ 7% r ' ^ S * 80 ^ ==SS * 416 .) 

211, Civ. Pr.o Code, 1882 )—Suil against 
Government-Notice.— Per Batty , J,— s. 4 l6 

of the Civ. Pro. Cod* does not enlarge or in 
anyway affect the extern, of the claims or 
•abilities enforceable by oc agaiust the Secre- 
tary of State for India in Council, whioh must 
always depend on the provisions of 21 and 22 
Vio. o. 106. It only provides a means of affect- 
ing the revenues of India in oases where these 
revenues could have been affected when in the 
hands of the East India Company. No power 
13 given by that section to Government to bind 
or otherwise affect the revenues. It gives no 
cause of action but only deolares the mode 
of procedure when a cause of action has arisen. 

a h t a ^ dava rkar, J.- Tbe notice under 
s. 424 of Civ. Pro. Code should state the relief 
which the plaintiff olaims ; it should be 
absolute in terms and not conditional, JEHAN- 

GIR V. SECRETARY OF STATE, 6 Bom. L.R. 
131, 


S. 80 ( = 1882, i. 424 = 1877, o. 424.) 

(1540)— S. 80 ( = s. 421, Civ, Pro. Code, 1882, 
— Suit against Government— Notice —Tho ob- 
ject of notioe, required by s. 424 of the Oiv. Pro* 
Code, is to inform Government or the publio 
officers concerned generally of the nature of 
the suit, whioh is intended to be filed against 
them. The notioe must not be too strictly or 
too narrowly construed. It must not be con- 
strued as if it were pleadings and it need not set 
out all the details and facta of the case, whioh 
the plaintiff intends to prove. It must' be 
considered sufficient if it substantially fulfils 
its object in informing the parties concerned 
generally of the nature of the suit intended to 
be filed. JEHANGIRv. SECRETARY OF 8TATV 
5 Bom. L.R. 80 = 27 B. 189, 
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GIy Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 18C1 and VIII of 
1859)— continued. 

(1541) — S. HO ( -Ciu . Pro. Code. 1882, s. 424) 
— Suit to recovey water — Rate wrongly levied for 
two fastis'- Notice given by two out of three-ownus 
of land in respzct of one tad i only— Sufficiency 
of notice— Cause of action. — Certain Mxtiadars 
sued for a declaration that the Government 
had no right to levy water rato from them for 
recovery of the amount collected from them, 
and for a perpetual injunction restraining the 
Government from imposing water-rate there- 
after. The suit rolated to collections made in 
faelis 1302 and 1303. Notice of suit had been 
given in respeot of fasli 1302 by only two out 
of three plaintiffs. Defendant contented that 
the notice given was not valid in law. Held that 
the objeot of the notice required by s. 424, Civ. 
Pro. Code is to give the defendant an oppro- 
tunity of settling the claim if so advised without 
litigation. That objeot was fully attained by 
two out of the three plaintiffs giving the notice. 
Held also that tho expression “ cause of action, ' 
in s. 424 should not bo taken in a narrow sense, 
the objeot of tho seotion being morely to inform 
tho defendant substantially of the grouud of 
oomplaint. Tho notice given was that tho 
defendant had no right to collect anything ou 
aooount of fasli jaati and that tho collection 
whioh had been mado on that aooount for fasli 
1302 was illegal. Tho fact that a further sum 
for a subsequent fasli was oolleotcd after notice 
of tho suit had been given did not constitute a 
fresh oauso of action requiring a further notice 
under 9. 424 THE SECRETARY OF STATE 

for India in Council v. p brumal Pillai, 
24 M. 279 = 11 M.L.J. 117. [F., 8 C.W.N. 913 ; 
R. t 27 B, 189, 14 M.L.J. 360; D. , 25 A. 187.] 

(1542) — S. 80 ( = 3. 424, Civ. Pro. Code. 1882) 
— Suit against Secretary of State not maintain - 
able unless notice prescribed by s. 424, Civ, Pro. 
Code, is given. — 8. 424 is a seotion dealing with 
prooedure. Whether or not the words “ in 
rospeot of ” an aot purporting to bo done by him 
in his ofTioial capaoity, in s. 424, apply only to 
a public offioer and not to tho Secretary of 
State, no suit will lie against tho Sooretary of 
State, unless notioo proscribed by s. 421, Civ. 
Pro. Code, has boon given. Want of notice 
under s. 424 not only vitiates tho aotion 
against tho Soorotary of Stato but as regards 
other persons also. The Secretary of 
State for India in Council v. Raj lucki 
DEBI, 28 0. 239. (23 C. 563, P.G., ll ) [F., 4 

O.C, 133 ; R. t 30 O. 36, 100. C. 49, 34 C. 257 = 6 
O.L.J. 148.] 

(1543) — 8. 80 ( = o/rf s. 424, Civ. Pro Code , 
1882 ) — Delivery by post — Officer to whom to bo 
delivered. — This seotion does not prohibit tho 
use of the post in delivering or leaving the notioe 
of the suit. TANI V. SECRETARY OF STATE 

in Council, 17 P.R. 1891. 

(1544)— 8. 80 (- old S 424, C^v. Pro. Code , 
1882 ) — Sufficiency of notice — Objection as to — 
Waiver. — Objootion as to sufficiency of notioo 
ought not to bo allowod after the defendant had 
pleaded on the morits. SECRETARY OF State 
FOR INDIA V. MAHTAB SINGH, 185 P,R. 1890, 


Civ. Pro. Code (Acts Y of 1908, XIV of 18834 
X of 1877, XXIII of 1861 and VIII of 

1859)— continued, 

(1515)— S. 80 ( = Civ. Pro. Code, 1882, s. 424 
— Public officer) suit against — Notice — Cause of 
1 adion stated in notice.— In a suit for damagea 
brought by plaintiff against two Deputy Magis- 
trates for having in bad faith and maliciously 
caused him to bo illegally kept in confinement, 
after serving on the defendants a notioe undor 
R. 424 of tho Civ, Pro. Code, 1882, which sot out 
that tho two defendants, acting in oonoert with 
tho inteution of oppressing him wilfully, impro- 
perly aud illegally kept him iu hajut from tho 
evening of tho 23th December, to tho afternoon 
of tho 27th December,lS78, thereby causing him 
injury, the d-ffendauts pleaded that the cause of 
aotion stated in tho plaint was different from 
that alleged in the notioo Held that tho notioe 
sufficiently stated tho cause of aotion within tho 
terms of s. 424, Civ. Pro. Code, that is to say, 
i that it sufficiently informed tho defendants 
that it was tho intontion of tho plaintiff to 
proceed against them for having caused him to 
bo illegally confined, and that in considering 
whether the notioo undor s. 424, Civ. Pro. 
Code, is suffioiont, we should uot properly read 
it with the strictness with whioh a plaint should 
bo road, PARBUTTJ CHURN MOZUMDAR V. 
NOBIN CHUNDER SEN. 13 C.L R. 198. [F., 

27 B. 189 J 

(1516)— S. 80 ( = s. 224, Civ. Pro. Cede 
1882) — Scope — Pu'dic officer — Act done in 
official capacity — Suit against public officer for 
damages for wrongful arrest and trespass — 
Arrest made in official capacity — Want of 
required notice— Permission to amend plaint 
not asked —Joinder of causes of action — Amend- 
ment of plaint not asked for in lower Court 
— Amendment not allured on appeal.— S. 424, 
Civ. Pro. Code, does apply to tho cft90 of a 
Public Offioor charged with a tortious aot done 
by him iu his official capacity. Such offioor 
is ontitled to tho required notice bofora institu- 
tion of suit against him. Tho sootion doos not 
scorn to warrant tho drawing of any distinction 
betweou aots of this kind done inadvortantly, 
or otherwise. (7 C. 499, D.) [2<\, 1 L B.R. 
152 ; Relied on, 29 A. 5G7 = A.W.N. 1907, 170. 
23 A W.N. 241,9 0.0. 275; D., 26 A. 220.] 
In a suit against a Publio Officer for recovery 
of damages for wrongful arrost and trespass, it 
having been found, that the formor aot was 
dono by him in his offioial capaoity and it 
having boon doubted whether tho latter aot was 
so or uot, held, suoh a suit is liable to dismissal 
of uotico required by s. 424, Civ. Pro. Code, is 
uot sorved on him. [F., 1 L.B.R. 152 ; Relied 
on, 29 A. 567 = A.W.N. 1907, 170 ; R„ 23 A. 
W.N. 241, 9 O.C. 275.] Since in the above 
suit, both aots wore mixed up in the plaint 
and damages claimed for both, permission to 
amond the plaint so a9 to restriot the suit to 
ono for damagea (or trespass only, if asked for, 
for the first time, on appeal to the High Court 
will not bo granted. JOGENDRA NATH ROY, 

Bahadur v. Price, 24 C. 881. [R., 9 0. 0. 

275 i Diss. t 103 P.L.R, 1902.] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(1547)— 8. 80 ( = s. 424, Civ. Pro. Code , 1882,) 
■—Suit against Seer clary of State— Suit for in- 
junction — Notice — Inam — Resumption . — The 
plaintiff was the grantee of an Inam of two 
villages. The Collector being of opinion that 
the condition on which the Inam was continued 
had been terminated, directed the Mamlatdar 
to take over from the plaintiff the charge of the 
records of the villages. The plaintiff, thereupon, 
without giving notice required by s. 424 of the 
Civ. Pro. Code, 1882, filed a suit against the 
Secretary of 8tate for India in Council to obtain 
a declaration that ho and his immediate succes- 
sors were entitled to hold the villages as full 
and absolute owners, and to obtain a permanent 
injunction restraining the defendant or bis offi- 
cers from taking possession of or resuming the 
two villages or from demanding their records as 
long as the plaintiff or his immediate successors 
be living. Held, that notice under s. 424 of 
the Civ. Pro. Code, of 1882, was necessary as a 
condition precedent to the suit. The word 
“ act ” in s. 424 relates only to the public officer 
and not to the Secretary of State for India in 
Council. The words “ no suit shall be institut- 
ed against the Secretary cf 8tate in Council ” 
are wide enough to include suits of every kind 
whether for in junotion or otherwise. Per Heaton. 
J — Where there is a serious injury so imminent 
that it can only bo prevented by an immediate 
injunction, a Court will not be debarred fr~m 
entertaining the suit and issuing the injunction 
though the section requires previous notice, if 
it is owing to immediate need cf the injunction 
that the plaintiff has come to the Court for 
relief before giving the required notioe. THE 

Secretary of State v. Gajanan Krishna 
MavdanKAR. 13 Bom. L R. 273. 

(1548) — S. SO ( = s. 424, Civ. Pro Code, 1882) 

— Notice- Suit by legal representative without 
fresh notice, — Suit instituted without notice — 
Effect — Cause of action — Construction . — a 
notice of suit given under s. 424 of the Civ. 
Pro. Code, does not enure for the benefit of the 
legal representative of the party so as to 
enable him to bring a suit on the subject of the 
notice without a fresh uotioe. Where a suit 
has been instituted without a valid notice as 
required by s. 424 of the Civ. Pro. Code, the 
Court has to reject the plaint under s. 54 (c), 
and the plaintiff is not entitled to be given an 
opportunity of serving a fresh notice. [W., 10 
O.C. 49 ; R., 28 A. 600 = A.W N 1906, iC7 = 3 
A.L.J. 341,5 C.L.J. 270 = 34 C. 305,5 Ind. 
Cas. 81 ; D., 34 C. 257 = 5 C.L J. 147.] The 
words “ cause of action ” in s. 424 of the Civ. 
Pro. Code, should not be too strictly construed. 
BACHCHU SINGH V. THE SECRETARY OF 
STATE FOR INDIA IN COUNCIL, 23 A. 187- 
[R., 8 C.W.N. 913, 34 C. 305 = 5 C.L.J. 270.] 

(!549) — S. SO ( = Civ . Pro. Code. 1882, s. 424) 

— Whether nolice necessary to sue Administrator- 
General—" Cause of action'' — Object of section 
— Notice given to public officer before suit— 
Omission to state same in plaint— Amendment . 

C. 11—85 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

—If any suit is instituted against the Adminis- 
trator-General in respect of any aot purporting 
to be done by him in his official capacity, he is 
entitled to notioe under s. 424. The phrase 
“cause of action'’ in s. 424 of the Civ. Pro. 
Code, should not be oonBtrued narrowly, the 
object of the section being merely to inform 
the defendant of the ground of complain*, it, 
is only when notice is not given that the suit 
is liable to be dismissed. The suit, however 
may be proceeded with, if notioe has been given 
in the manner prescribed and subsequently the 
plaint is amended in order to state the faot, 

Bholaraai Chowdhury v. administra 
tor-general, 8 C.W.N. 913. 

(1550)— S. 80 ( = s, 424, Civ. Pro. Code, 1882) 
Notice Suit against Government — Act of 
Government officers — Bhagdari Act U3om. Act 
V of 1862). s. 3 Collector's declaration under 
the Act. The Collector of Kaira, acting under 
s. 3 of the Bhagdari Act, 1862, declared that cer- 
tain mortgages in favour of plaintiff were illegal 
and inoperative. The plaintiff filed a suit to 
have it declared that the order was null and 
void. The notice, required by s 424 of the Code 
of 1882, was not given. Held, that the notice was 
compulsory, for the declaration was a distinct 
aot of the Collector, done in the exeroise of a 
statutory power, and therefore in his offioial 
capacity The true test of an action for the 
purposes of a. 424 (which is the same ass. 80 of 
the new Code of 1903) is whether the wrong 
complamed of as having been done by the public 
officer sued amounts, first, to a distinct aot 
on his P^t, and secondly, whether that aot 
purported to have been done by him in his 
official capacity. Both those elements must 
combine to render necessary the giving of 
notice under e. 421 as a condition precedent to 

n GAN r L D L V ' COLLECTOR OP 
Kaira, 12 Bom. L.R. 825. 

(1551)— S SO ( = Ctu p,o. Code, 1882 s. 424.) 

Sat. against _ Government — Notice.— The 
Municipal committee of Umbala, in the Punjab, 
the holders of the deorea obtained in an Umbala 
Court, brought to sale, in execution of that 

°. UEe S i tuate at Shaharanpur, in the 
North-Western Provinces, and purchased it on 

behal of Government. The present suit was 
, shaharanpur against the Secretary 
of State tor India in Council to have the sale 
set aside and for possession of the house, the 

= g‘ vei1 the notice mentioned in 

s. 424 of the Civ, Pro. Code, 1882, to the 

?f 0 7 j et tc y , t0 Government of the Punjab. 
Held, that, as the suit was instituted in the 
d.str.ct of Shaharanpur, the notice refered to 
in s. 424. Civ. Pro. Code, should have been 
delivered to, or left at the office of a Secretary 
to the Government of the North-Western Pro- 
vinces, or the Collector of the Distriot of 8ha- 
haranpur ; and as it was not done, the suit 
should be dismissed. KHWAJA HUSAIN AHMAD 

V. The secretary op State for India 

A.W.N. 1881, 88. NDIA ' 



1347 


THE ALL INDIA DIGEST. 


1348 


Civ Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued, 

(1552 ) — S 80 ( =Civ- Pro. Code. 1882, s. 424 > 

— Suit against public officer— Notice — A notice 
is a necessary preliminary to the institution of 1 
» sr.it against an excise superintendent for 
damages for wrongful arrest, assault and mali- 
cious proseoution, purporting to have been 
made and instituted by him in his official 
capacity. QUAILEY v AH BAN SHORE, L.B. 
R. 1900—1902 Ycl. I, 152. (7 C. 499, 24 C. 
584. F.) 

0553) — S. 80{ — s. 424, Civ. Pro. Code , 1882) 
— Suit against Government — Notice , — The | 
notice of suits prescribed by s. 424 of the 
Civ. Pro. Code, is necessary even when the 
remedy sought in the action is only an injunc- 
tion. HARI v. SECRETARY OF STATE. 5 
Bom. L.R. 431. 

(1554)— S. 80 ( -•$. 424 Civ . Pro. Code, 1882) 
— Suit for damages aqamst a rubhc officer — 
Dismissal in fcoto of claim for damages for 
separate acts— Amendment — Notice of suit . — In 
a suit for damages against the defendants, who 
were police officers, the plaintiff alleged as 
follows : — That tho defendants induced one S 
to make a false report against the plaintiff at 
the Kotwali, where the defendants were 
stationed, that tho defendants then charged 
tho plaintiff with tho commission of an offienco 
under s. 454 of the Indian Penal Code, arrest- 
ed him, and sent him up to the Magistrate for 
trial, that the plaintiff was acquitted by tho 
Magistrate, and that the defendants then caused 
8 to lodge a false complaint in Court against tho 
plaintiff for an offence, under s. 380 of the 
Indian Penal Code, and tho plaintiff was again 
acquitted. Tho plaintiff stated that a cause of 
aotion accrued to him when the defendants 
sent him up for trial and when the complaint 
was made by 8 to the Court. He claimed one 
lump sum as damages for both. The question 
for consideration was whother, under s.424 of I 
the Code, notice of suit should have been given 
to tho defendants. Held, that if tho defend- 
ants induoed S to make a report or nle a com- 
plaint they did notaotin their official capacity, 
and, therefore, so far as tho report and com- 
plaint were concerned, no notice of suit was 
necessary ; but that the other alleged acts of 
the defendants purported to bo done by them 
in their official capaoity, withiu the meaning of 
a. 424 of the Code, oven if they wero aoting in 
pursuance of an illegal conspiracy, and there- 
fore, tho defendants woro entitlod to notice, 
under that seotion, in respect of them. Held, 
further, that having regard to tho frame of the 
suit, no amendment oould be allowed but the 
suit should bo dismissed in toto. BRIJ MOHAN 
Lalv. ali Husain. 9 0 C. 276 (7 C. 499) 

2G A. 220. 24 C. 584, R. , [ft. and D., 10 O.C. 
49.] 

(1556) S. 80 — ( = s. 124 Civ. Pro. Code. 1892) 

— Suit against public officer— Notice — Suit to 
recover articles seized by police during a search. 

— Tho plaintiff suod to recover from tho defen- 
dant three aooount books, whioh ho alleged 
that tho defendant, a Qub-lnspeotor of Police 


Ciy. Pro. Code (Acti Y of 1908, XIV of 1883, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

had seized during a search, apparently in pur- 
suance of the provisions of s. 165 of the Code 
of Criminal Procedure, of the plaintiff’s house. 
Held that the defendant, if he seized the books, 
whioh was denied, did so in his capaoity as a 
police officer, and that the suit was not main- 
tainable in the absence of the notioe prescribed 
by s. 424 of the Code of Civil Procedure. BAKH- 
TA WAR MAL v. ABDUL LATIF, A.W.N. 1907. 
170 = 29 A. 667. (26 A. 220, D. ; 24 C. 584, ft.) 

(1556) — S. 80 ( = Civ. Pro. Code, 1882, s. 424) 
— Suit against officer ot Government — Suit ex- 
contractu — Notice.— Where the suit against an 
officer of Government, in his offioial capacity, 
was one ex contractu , held that no notioe under 
| s. 424 of the Civ. Pro. Code, 1882. was neces- 
sary. RAJMAL MANIKCHAND v. HANMANT 
ANYABA. 20 B 697. (7 C. 499, 19 B. 407, ft.) 

[Exp., 12 Bom. L.R. 615 = 34 B. 583 ; ft., 4 0. 

C. 133.] 

(1557)— S. SO ( = E. 424, Civ. Pro. Code , 1882) 
i — Government officer — Assault and use of in- 
sulting language — Notice , if -necessary — Dama- 
ges. — Where a publio officer employs insulting 
language to and assaults his subordinate, he is 
not entitled to such notice of any action of his, 
as i? required by s. 424. If a publio officer 
exoe9da his rights and uses defamatory lan- 
guage which is actionable, or assaults or beats a 
subordinate, ho is responsible in damages as 
any ordinary person would be liable. MUMTAZ* 

Hussain v. a.E. Lewis, 7 A.L.J. 301 = 5 Ind. 
Cas. 467. 

(1558)— S. 80 (=s, 124. Civ. Pro • Code, 1882) 
— Suit for injunction against vublic officer — 
Notice, whether necessary . — A suit against a pub- 
lic officor for an injunction tc restrain the com- 
mission of an act, not done but threatened to be 
done, is not a suit in respect of an aot purport- 
ing to have been done by him. and so, this 
seotion (s. 80, Civ. Pro. Code, 1908) does not 
render notioe necessary, so (or as a suit seeks 
relief by injunction. FaNDUMAL v. MAHOMED 
SHARIF, 3 Sind L. R. 175. (36 C. 28. F.) 

(1559) — S. So [ = old s. 421, Civ. Pro. Code 
1882)— Suit against Court of Wards— Notice 
whether necessary . — A suit on a bond executed 
by the father of a minor defendant, who at the 
time of the suit was a ward of Court, is not 
within tho purview of this seotion. BASANT 
SINGH v. INDARSINGH, 24 P.R 1889. 

(1560) — S. 80 (= C»u. Pro. Code . 1882, s. 424) 
— Suft against police officer for damages — 
Wrongful confinement — Malicious a:t— Notice. 
»/ necessary . — Where it is found, in a suit 
agaiust a police officor for damages for wrongful 
confinement, that tho aot was uot done iu good 
faith or in pursuance of official duty, but mali- 
ciously and without cause, the defendant can- 
not plead absence of uotico under s. 424 of the 
Civ. Pro, Code, as a defence. MUHAMMAD 
SADDIQ AHMAD V- PANNA LAL. 26 A. 220-A 
W.N. 1908, 241. (7 C. 499, 24 C. 584, ft.) 
[ft., 32 C. 1130 = 1 O.L.J. 542. 9 O.C. 275 ; 

D. , 29 A« 567 = A.W.N. 1907, 170.] 
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Civ. Pro. Code 'Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1661 and VIII of 
1859) — continued, 

(1561)— S. 80 { — Civ. Pro. Code, 1887, s. 424) 
— Notice to Collector. — Under the provisions of 
s. 421, Civ. Pro. Code, 1877, as amended by 
Aot XII of 1877, notice is not neoe9sary to the 
Collector, before adding him as defendant, if 
the act in question is not purported to be done 
by him in his official capaoity. MADHO Das 

v. The Collector of Jaunpur, A.W.n, 
1881, 173. 

(1562) — S. 80 ( = s. 424, Civ. Pro, Code , 
1882) — Construction — Amendment of plaint , 
notice after. — 8. 424, Civ. Pro. Code, relates to 
the institution of suits against the Secretary of 
8tate. There is nothing in the law to show 
that in case of any amendment of the plaint 
necessitated by the alleged discovery of facts, 
previously unknown to the plaintiff, the 
Secretary of 8tate should have a further notioe 
of two months under s. 424. (25 C. 239, D ) 
Where, m an action already instituted against 
the Secretary of 8t*te, a Sub-Colleotor is also 
afterwards joined as defendant, who, however, 
is not 6Ued for any act done by him independ- 
ently of Government, and no separate relief is 
asked for against him, no notice of action, under 
s. 424, Civ. Pro. Code, is required in his oase. 

Ezra v. The Secretary of State, 30 C. 
36 = 7 C.W.N. 249. [Affirmed, 32 C. 605, P.C , 
9 C.W.N. 454= 1 C LJ. 227 = 2 A.L.J. 771 = 
7 Bom. L.R, 422, 32 C. 257 = 5 C L.J. 148.] 

(1563) — S. 80 ( = s 424, Civ. Pro. Code, 1882.) 
— Plaint not specifying grounds on which right 
to sue jointly was based— Notice of action — 
Sufficiency of notice. — Case where, on the faotg, 
it was held that there was no material alter, 
ation regarding the statement of the cause of 
action between the notice of aotion given and 
the suit instituted in accordance with the notice 
given, that the notioe was a sufficient notioe 
and that the suit was not liable to be dismissed 
owing to 6uch varianco. It was further held 
that, in a suit on three leases, one of the 
plaintiffs only was the lessee for the first year 
and the other two only are named in other lease- 
deeds would not prove that they were not jointly 
interested. 3. 92, Evidence Aot, would not 
prevent them from proving they were interested 
in the first lease or that the first plaintiff in the 
other two leases. TANI MAHESHA v. SECRE- 
TARY OF STATE FOR INDIA. 67 P R. 1894. 

(1564)— S. 80 — Sic BEN. ACT IX OF 1880, 
ss. 5, 6, 72, 81, 5 C L. J • 148 = 34 C. 257. 

(1565)— 8. 80 — Notice of suit— Objeot of 

notice — Who can objeot to validity of notioe — 
Sec — BEN. ACT I OF 1895, s. 19, cl. 2,1 CL. 
J. 542 = 32 C. 1130. 

(1566) — S. 80— Sec U.P. ACT XV OF 1873, 
ss. 28, 40, A.W.N. 1896, 22. 

(1567)— 9. 80 — Sec ATTACHMENT BEFORE 
JUDGMENT, 1 Ind. Jur. N.8. 265. 

( 1568 )— S. 80— Set COLLECTOR, 13 B. 343. 
11 M. 317. 


Ciy, Pro Code (Acts Y of 1908, XIV of 1382, 

X of 1877. XX11I of 1861 and VIII cf 
1859) — continued. 

(1569)— S. 80— 8uifc against official not as 
such trespass — Suit for injunction — Notioe 
if necessary— See COURT OF WARDS 12 C W 
N. 1065 = 36 C. 28 = 1 Ind. Cas, 514, 

(1570) S 80 — See MESNE PROFITS — MIS- 
CELLANEOUS, 28 C. 540 = 6 C.W.N. 175. 

S’ 30 — -See OFFICIAL TRUSTEE, 7 C. 

y • 

(1572)— S. 80 — Notice to public officer — 
Objection as to want of notioe under s. 424 to 
be taken only by Secretary of State— See Prf 
EMPTION-GENERAL. 10 O C. 49. • 

, ( 1 ^ 73 ) r?; 6 , 0 “ 8 P 6cifio ^lief Act. I of 1877, 
8uifc foc de oree declaratory of title 
without prayer for consequential relief— Relief 

bv way of injunction D ot sought— Effect 

Not lce under— See PUBLIC OFFICER, 14 B. 

0/5. 

U573-a) — S- SO — See NOS 84, 85,151 1589 

supra AND No. 2476, inrfa. ' 

(15741— Ss. 80, 79. O 27, rr. 1, 6 ( = $ s 424 
416. 421, Civ. Pro. Code, 1882 )-Suit against 
Government- Secretary cf State to be sufd as de- 
fendant in suit against State Railway—" Rail - 

T? m * a '\ iY '9 of— Railways ' 

q^'z 189 ?’ S * cl ' (6) Notice to Secretary of 
State— Amendment of plaint.— In a suit for 
compensation against two State Railways, the 
persons sued as defendants were the Traffio 
Superintendents of those Railways. On behalf 
of the State Railways, it was contended that ‘ 
the proper person to be sued was the Seoretarv 
of State for India in Council and that it was 
neoessary to give him notice under s. 424 of the 
Code of Civil Procedure. Held, that the suit 
.was one against the Government and should 
have been brought against the Secretary of State 
as provided in s. 416. Civ. Pro. Code. Held 
further, that the suit would not lie as against the 
Seoretarv of State, nor could the plaintiff be per- 

mitted to amend his suit by substituting the 

Secretary pf State for the Traffic Superinten- 
dents, until the notioe required by s 421 Civ 
Pro Code was given. Traffic Superintendents 
E.B.. E.I., and O. aod R. RAILWAYS v 
Hafiz abdul Rahman, 4 O.C. 133 . 

(1575)— S. 8°, O. 1, rt. 8 (2) 10 (2)-Wfaether 
a freBh defendant can be substituted (or a sole 
existing defendant against whom no oause of 
aotion is found to exist— Whether notioe under 
s. 424 ,s necessary io oase of adding a public 
officer as co-defendant in a oase against Seore- 

WR°1908 te— SeC ACT XVI11 0F 1850 - 59 P. 

— — S. 81 (=1882, ss. 423, 428 = 1877, ss 423 
428=1859,3.72). S3. 425, 

is'w 7 ^?' 81—See Right OP SUIT— TORTS, 

3. 83 ( = 1882, a. 430 = 1877, s. 430). 

(1577) S. 83, O. 29, r. 1 ( = ss. 430 435 
Cw. Pro. Code, 1882)-Ss. 6, 41, 224 Act’ VI 
of 1882 (Indian Companies*)— Right of foreign 
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Civ Pro. Code (Acts Y of 1908, XIV of 1892. 

X of 1877. XXIII of 1861 and VIII of 

1859)— continued. 

corporation to sue without being registered — 
Verification of plaint .— A foreign corporation 
cao sue in its corporate character, without 
being registered under the Indian Companies 
Act or an Act of Parliament. S. 436, Civ. Pro. 
Code, applies to suits by or against unregistered 
corporation. So a plaint can be verified, on 
behalf of the corporation by one of its principal 
officers under s. 435, Civ. Pro. Code A corpor- 
ation duly created according to the law of one 
State may sue and be sued in its corporate 
name in the Courts of other States. SINGER 
MANUFACTURING Co. v. BaIJNATH, 30 C. 
103. (12 C. 41. 16 A. 420, D.) 

(1578)— S. Hi ( = s. 431, cl. (6), C’iv Pro. ('ode 
1882 ) — "Private right” meaning cf. — The*' pri- 
vate rights ” spoken of in the beotion do not 
moan individual rights, as opposed to those of 
the body politic or State *, but those private 
rights of the State, which must bo enforced in 
a Court of justice, as distinguished from its 
political or territorial rights, which must, from 
their very nature, be made the subject of 
arrangement between one State and another. 
They are rights, which may be enforced by a 
foreign State against private individuals, as 
distinguished from rights, which one State in 
its political capaoity may have as against 
another State in its political capaoity. The 
rule laid down in s. 431 of the Codo iR only an 
enactment of that whiob prevails in England. 
(See Emperor of Austria v. Day and United 
States of America v. Wagner). HAJON ManiCK 
v. Bur SINGH, 11 C. 17. [ ft.. 24 B. 149]. 

(1579)— S- 85 [ = s. 433, Civ. Pro. Cede, 1882) 
— Applicability of section to Revenue Court — 
Signature of plaint ly unauthorized person , 
but subsequently authorized.— 'Yho provision of 
s. 432, Civ. Pro. Lode, is applicable to a suit 
brought in a Revonuo Court. Where on the 
date on whioh a suit was filed, the person who 
signed tho plaint had not bcou appointed by the 
Government as tbe agent cf tho Ruling Chief 
on whoso behalf tho suit was brought, but was 
so appointed before tho period of limitation in 
respect of suoh 6uit bad expired, held that 
the plaint was a valid plaint. MAHARAJ OF 
RE W A II v. SWami 8ARAN, 25 A 633= AW.N. 
1903, 189. (22 A. 55, R ; AW.N. 1899, 65, D.) 

(1580) — S. {85 ( = s. 433, Civ, Pro. Cede , 1682), 
— Suit in British India bi/ independent Prince 
— Agent for instituting suit . — 432 does not 
preveut the institution, by an independent 
Prince, of a suit in a Court in British India, in 
bis own namo, and through a recognised agent 
otbor than one appointed under that section. 
BEER CnUNDEU MaNIKYA v. lSHAN ClIUN- 
DER BURDDUN, 10 C. 836. [F , 19 A. 610; 
R., 165 P.R. 1889, 41 P.R. 1902.] 

(1681) — S. 85 ( = Civ. Pro. Code, 1882, 
s. 433)— Ruling Chi f f , suit by. — 8. 432, Civ. 
Pro. Code, does not require a Ruling Chief to 
auo in the Civil Courts only through tho person 
specifically appointed by order of tho British 
Government mentioned in the aeotion. 3. 432 


Civ. Pro. Code (Acts Y of 1908, XIV of 1892, 

X of 1877, XXIII of 1861 and VIII of 
1959) — continued. 

is an enabling eeotion and does not impose a 
epeoial disability on plaintiffs in tbe position of 
a Ruling Chief. SIPAHI SINGH v. THE CHIEF 
OF INDORE, A.W.N. 1886, 133. 

(1581-a) — S. 85 = See NOS. 2705. 2716, 2719, 
2720, 2721, 2721-a, 2755. 2766, infra. 

(1582)— Ss. 85, 86— See JURISDICTION OF 
Civil Courts, 8 B. 415. 

(1583)— S. 85, O 3. r. 3 ( = Civ. Pro. Code, 
1882, ss. 433, 37 \-Indep indent Prince , right of, 
to act through recognised agents other than 
under s. 433 — The object of s. 432 of the Civ. 
Pro Code, was to add. in the oaso of Ruling 
Chiefs and Sovereign Princes, another class of 
recognised agents to those specified in 8. 37 of 
the Code. Tbe Legislature ha9 not. by s. 432, 
intended to restriot the rights of Rulmg Chiefs 
and Princes in respect o! tbe appointmont of 
recognised agents which they bad under s. 37. 

So, the provisions of s. 432 have not the efleot 
of preventing the institution of a suit by an 
independent priuoe in his own Dame and through 
a recognised agent other than one appointed 
under that seotioD. THE MAHARAJA OF 
BHARATPUR v. KACHERU, 19 A 510= AW. 

N. 1897, 135 MO C. 13G, F.) [R.. 41 P.R. 

1902 = 54 P.L R. 1902.] 

(1584)— S. 65. O. Ill, rr. 2, 3,0. XXVII. r. 2 

— See WARRANT OF ATTORNEY, Beurke O-C. 
244. 

(1585) — S. 85, O. HI, rr. 2, 3, O. XXVII, 
r. 2, O. 1, r. 12 —Sec EXECUTION OF DECREE 

— APPLICATION FOR EXECUTION AND 

POWERS OF COURT, 2 B.H.C. 103. 

(1586) — £>. 86 ( = Cir. Pro. Code, 1SS2, s 433) 
— Consent of Governor-General in Coioipil re- 
i/uircd under to be obtained before institution of 
suit—Cons&y.t procured pending suit, insufficien- 
cy of — Suits against Sovereign Princes and 
Ruling-Chiefs — U'uiver. The prelimiuary issue 
in this case, whether Court had jurisdiction to 
try it, involved queslious of considerable import* 
ance upou tbe construction of s. 433 of the Civ. 
Pro. Code, regarding suits against. Sovereign* 
Priuees and Ruling Chiefs. Ouu of the ques- 
tions to bo decided was whether a consent given 
after the commencement of such a suit — a con- 
sent not to its being instituted, but to its being 
proceeded with, was a sufficient cousent. Iu 
other words, whether r. consent with regard to 
proceedin g against the defendant with a suit 
previously instituted without such cousent was 
a consent which, having regard to tho terms 
of s. 433 of the Codo. would make a suit main- 
tainable agaiust a Ruliug Chief, it was held 
that the language of th* section was inconsist- 
ent with any other view than that the consent 
of the Govornor-Genoral in Council must be 
obtained before the institution of the suit. The 
word * sued ’ includes every part of a suit, every 
step in it including the filiug of the plaiut. 
Further, a Sovereigu Frince or Ruliug Chief 
may be sued with the couseut cf the Governor- 
Geueral in Council "but uot without suoh 
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CIy. Pro. Code. (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

consent.” Consequently, the filing of the plaint 
and every other step in the suit before obtain- 
ing the oonsent is suing “without suoh con- 
sent,” and, therefore, a violation of the section. 
It would be inconsistent with the intention 
of the Legislature to hold that the Court has 
power to adjourn a suit to enable the plaintiff 
to obtain the necessary consent. A Ruliog 
Chief who was not precluded himeelt from raising 
the objeotion of want of such consent is entitled 
to apply for the dismissal of the suit on the 
ground that is barred by the section. Also 
eveu where the cement obtained has not been 
a sufficient consent, the objeotion to the juris- 
diction of the Court on such ground may be 
liable to be waived by the defendant where he 
has taken any step in the proceedings before 
applyiug to dismiss the action. CHANDULAL 
v. A wad bin Umar Sultan. 21 B. 331. 
[Appr., 40 P. R. 1903 = 69 P.L.R. 1903 ; R.. 2 
L.B.R. 117, 21 P.R. 1909 = 32 P.L.R. 1909, 
27 P.W.R. 1909 = 1 Ind. Cas. 604 ; D., 21 B. 
784.] 


(1587) — S. 80 ( = s. 433, Civ. Pm. Code, 1882) 
— Suit against a Ruling Chieif — Permission to 
sue granted in absence of necessary conditions 
precedent— Jurisdiction. — A suit for the recovery 
of arrears of salary was brought in the Court of 
the Subordinate Judge of Agra against the 
Maharajah of Jaipur. The plaintiff obtained 
the oonsent of the Governor-General in Council 
to the institution of the suit, granted ostensibly 
in accordance with the provisions of s. 433 ; 
but, in fact, none of the conditions enumerat- 
ed in cl. (2/ of the section existed. Held 
that the suit was not maintainable. Maha- 
raja of Jaipur v. Lad.ji sahai, a.W n. 
1907, 65 = 4 A L.J. 358=29 A. 373. 


(1588) — 3. SO ( = < iv. Pro. Ccdo, 1832. 
s. 133) — Suit against Ruling Chief without 
consent of Governor-General— Objection as to 
jurisdiction of Court— Waiver by defendant — 
Oral transfer of liability to pay money under 
written contract — Evidence - Act (I of 1873), 
s. 92. — Under a. 433 of the Civ. Pro. Code, 
a suit agaiust a Ruling Chief, filed with- 
out the consent of the Governor-General in 
Council, cannot be tried by a Civil Court. But 
this exemption of the defendant does not 
create a defect of jurisdiction properly so-called 
but only a privilege in his favour, and this may 
be waived by the defendant. Where the defend- 
ant took objeotion aa to the Court e jurisdic- 
tion for the first time on. further appeal before 
the Chief Court, held, that the defendant by 
not taking objection at the proper time had 
waived his privilege, and was not oompeten ; to 
raise the question at that stage of the case. 
Liability to pay money under a written 
contract may be transferred to another person 
bv word of mouth with the oonsent of the 
nrlditor and the person taking upon himself 
the liability for the original debtor, the old 
nonfcraot being entirely resoinded or put an 
end to, S. 92, Evidence Act, has no application 
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Civ. Pro. Code (Sots Y of-4908, 3CIV of 1SS2. ’ — 


x of 1877, XXIII of 1861 and VIII of 
1859) — continued , 


to euoh a case. H.H. THE MAHARAJA OF 

Faridkot v. Messrs. Ball Hobson & Co., 

69 P.L.R. 1803 = 40 P.R. 1903. 


(1589)— S. S0j = s. 133. Civ. Pro. Code , 1832) 
— Sovereign Prince , suit against — Previous 
consent of the Governor -General or Local Go- 
vernment. — The Maharaja of Hill Tipperah is a 
Sovereign Prioce and an action against him for 
a declaration that the land in dispute is the 
lalihei aj land of the plaintiff and not the mat 
land of the defendant is not maintainable, the 
consent of the Governor-General in Council or 
the Local Government not having beeu previ- 
ously obtained under s. 433. The status of a 
Sovereign Prince is absolute ; he cannot divest 
himself of his status, and, as such, the Courts 
have no jurisdiction over him. except as pro- 
vided by s. 403 ; the only way in which a 
Sovereign Priuce can waive his right is by 
appearing and submitting to the jurisdiction 
of a Court. MAHARAJA RaDHA KlSHORE 

Manikkya Bahadur v. gobinda Chandra 
CHAKRAVARTI, 2 C L.J. 163- IF. \ 21 P.R. 
1909 ; R., 32 P.L.R. 1909 = 27 P.W.R. 1909.] 

(1590)— S. SO ( — Civ. Fro. Cede, 1882, s. 433) 
— The Raja of Tipperah, a Sovereign Prince . — 
The Raja ol Tipperah is a Sovereign Prince 
within the meaning of Ch. XXVIII of the 
Civ. Pro. Code, so a9 not to be sued per- 
sonally in British Indian Courts, except under 
the conditions in s. 433 of the Cede. BEER 

Ciiunder Manikkya v. raj coomar Nobo 
deep Chunder Deb Burmono, 9 0.535 = 
12 C.L.R. 469. [R , 2 C.L.J. 163.] 

(1591) — S. 86 = Qcopeof — Ruling Chief sued 
aloug with other defendants — Want of consent 
of Governor-General under— Effect — See JU- 
RISDICTION of civil Court, 21 p.r. 1909 = 

32 P.L.R. 1909 = 27 P.W.R. 1909 = 1 Ind. Cas. 
604. 


(1592) — S. 86— Sic Res JUDICATA— ESTOP- 
PEL BY JUDGMENT, 12 C.L.R. 473- 

(1592 a)— s. 86 — See No. 1582, supra. 

(1593)— S. 86. O. XXII, rr. 3 (2), 10— See 
ABATEMENT OF APPEAL, 51 P,R. 1886. 

S. 87 ( = 1882, s. 434.) 

(1594) — S. 87 — Notification by Deputy Com- 
missioner of Cooch Behar regarding certified 
oopies of judicial records — Compliance with 
Evidence Act— Sec EVIDENCE ACT, 1872, s. 86, 
14 C. 546. 

S. 88 ( = 1882,s. 470 = 1877, 8. 70.) 

See INTERPLEADER-SUIT. 

(1595)— S. 88 ( = Ciu. Pro. Code, Act XIV 
of 1882, s. 470) — Interpleader- suit by Collector 
against claimants for compensation under Land 
Acguisition Act— Maintainab ility— Provincial 
Small Cause Court Act, arts. 11, 14— Claim for 
compensation under Land Acguisition Act.— 
Where a Diatriot Court deolines to deoide 
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Civ . Pro. Code (Acts Y of 1908 XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

a reference made by tbe Colleotor about the 
title of claimants to compensation under tbe 
Land Acquisition Act, tbe Colleotor is not pre- 
cluded from bringing an interpleader-suit in a 
Civil Court against the claimants. A suit of 
the above nature falls within art. 14 of the 
second schedule to tbe Provincial Small Cause 
Courts Act and also within art. 11 since the 
claim to compensation involves, not incidental- 
ly but necessarily, the determination of a 
title to land. As such it is not cognisable by a 
Small Cause Court. TlRUPATI RAJU v. 
VlSSAM Raju, 20 M. 135. 

(1596) — S. 8 8 ( = s 470, Civ. Pro. Code, 1882) 
— Interpleader -suit — Deposit into Court— Pay- 
ment by Court to wrong person — Liability , — 
Where the plaintiff in an interpleader-suit, 
under s. 470 of tbe Code. 1882, paid money due 
by him into Court for payment to the person to 
whom the Court should decide that it was pay- 
able, held that was a valid discharge for him, 
and, if the Court paid it to the wrong person, be 
was not responsible. 8ADASHEO BaLKRISHNA 

v. Krishna Rao Deorus. 2 C.P.L.R. 9. 

(1596-a/ — S. 83— Sec No. 3757. infra. 

(1597)— S. 86 , 0. 35, rr. 1,2,4, 5 (=ss .470 to 
474, Civ. Pro. Cede, 1882) — Interpleader— Two 
kabuliats given by tenant to two parties— Suit 
by tenant to get rid of one — Not maintainable . — 
The plaintiff passed two kabuliats in favour of 
two parties in respect of certain land and found 
himself in the predicament of being sued on 
both, He brought a suit praying that “ the 
Court may declaro which defendant has what 
right in which of tbe disputed lands, and in 
what right the plaintiff holds which of the said 
land, under whom;” Held, that the prayer of 
the suit seeks a declaration as to the title to 
land, and the plaintiff oaunot describe himself 
as a more stakeholder of tho property; that 
the csso does not come within the positive 
provisions of Ch. XXXIII of tbe Civ. Pro. 
Cede, 1882, and that, s. 474 of the Code boiDg 
in its terms clearly against tho plaintiff tho 
suit is not maintainable. MR. K. 8. BONER- 
JEE V. RAJ Chandra Dutt, 5 Ind. Cas. B77 
= 11 C.L.J. 377 = 14 C.W.K. 784 = 37 C. 532. 

(15981—8. 88, O. XXXV, r. 4 . — See INTER- 
PLEADER-SUIT, 18 B. 231. 

S. 89 ( = 1882. s. 606 = 1877, s. 506= 1859. 

as. 312, 813.) 

See appeal— arbitration. 

See arbitration. 

Sec AWARD. 

(1598-n)- 8. 89 — Sec NO. 553-6, supra, AND 
NOS. 4725, 4974, infra. 

(1599)— Ss. 89, 100. 104 -Appeal from ox- 
parte decree against defendants resident beyond 
British India — Extent of onus of proof on such 
defendants. — There is nothing in s. 100 of the 
Civ. Pro. Code, to limit its application to de- 
fendants resident in British India, and there is 


Civ. Pro. Code (Acts Y of 1908. XIV of 1882 r 

X of 1877, XXIII of 1861 and VIII of 

1859)— continued. 

nothing in b. 104, enacted in the interest of the 
defendant and not of the plaintiff, to exempt 
tbe latter, where the former resides out of 
British India, from proving tbe due servioe of 
the summons before the hearing can proceed 
cx varte. The latter section does uot dispense 
with the requirement? of the former, but has 
been enaoted to enable a Court, in the case of 
defendants residing out of British India, to 
impose conditions upon the plaintiff before 
allowing him to proceed with tho suit, even 
where due service of summons has been proved. 

So, in the oase of a defendant residing out of 
British India, it would not be sufficient if it is 
merely shown that the summons was issued 
by post in the manner required by s. 89. 
There must also be suoh evidence before the 
Court as would justify the inference that the 
defendant had actually received the cover con- 
taining the summons. FaKHR UD DIN v. 
Ghafur-UD din, 23 A. 99 = A. W.N . 1901, 1. 

(1600) — S. 89, sell. 2 , r. 1 ( = Cu>. Pro. Code. 
Act of VIII 1859, 5. 313)— Reference to arbitra- 
tion— Necessity for written authority. — 8. 313 
of tho Code did not apply when the reference was 
agreed to by all the parties present in open 
Court at and during the course of the floal 
hearing. In suoh a case, no written authority 
was necessary. JEYASANKIRA DEVI v. NA- 
GANNADA DEVI, 1 M.H.C. 106. [F.. 2 N.W, 

P. 419.] 

(1600-a) — S. 69, sch. 2, r. 1 i = Civ. Pro. 
Code, 1859, ss. 312 , 313i—Act XX III of 1861, 
s,37 — Reference to arbitration — Appellate Court, 
powers of. — An Appellate Court has uo power 
under tho Civ. Pro. Code, to refer a ease to 
arbitration even on consent of the parties. 
JUGESSUR Dry v. Kritartho moyee DOS- 
SEE, 12 B.L.R. 266, F B. = 21 W R 210. [ Diss . 

3 M. 78, 22 W.R, 207, 7 N.W.P. 243 ; D., 18 C. 
507.] 

(1600 b) — S. 89, sch. II, r. 1 — St'P ARBITR- 
ATION-REFERENCE TO ARBITRATION. 1 B. 
L,R. 8.N., 11 C. = 10W.U. 171. 

( IGOO-c) — S. 89, .sell. 2, r. 89 1 — Civ. Pro. Code, 
1859, ss. 312 and 318— Act XXIII of 1861, 
s. 37 — Reference to arbitration — Powers of appel- 
late Court — Delay. — An appellate Courtis com- 
petent to refer oases to arbitration. Where a 
party contests the validity of au arbitration- 
award, on the ground that it was not complet- 
ed within tho time fixed by the Court, ho 
must show that the delay arose from corruption 
or misoonduot on the part of the arbitrators or 
that the award was made after the issue of an 
order of Court superseding the arbitration and 
recalling tbe suit. RUSSOL BlBEE v. SHEIKH 

Jan aliOhowdhry, 12 B.L R.267. Note = IT 
W.R. 31. 

(1601)— S. 89. sch. 2— Rule lti (2) — 
Arbitration — Whole case entrusted to arbitra- 
tors— Cats — Power to award— Appeal tvlu* 
Court a lows costs against the award mada by 
the arbitrator , — When the whole is entrusted 
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Civ. Pro. Code (Acts V of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

to the arbitrators, they are oompetent to award 
the oosts of the litigation, and the Court 
cannot order oosts to be paid contrary to the 
award. If it does so, the order of the Court 
can be set right on appeal. CHUNI v. DHAN 
DIVI, 97 P.L.R. 1909 = ill P.W.R. 1909. 

S. 90 (= 1882, a. 327 = 1877, 8. 527 = 1839, 

s. 328.) 

(1602)— S. 90, O. XXXVI, rr. 1. 2. 3. 4 & 5— 
See Deposit of title-deeds, 6 B.L.R. 701. 

S. 91 (New.) 

See Nuisance. 

See Public Nuisance. 

(1603) — S. 91 — Powers of Advocate-General 
— See Bom. Act III OF 1888, es. 349-A. 349-B, 
12 Bom. L.R. 274 = 5 Ind. Cas. 213. 


S. 92 ( = 1882, s. 839 = 1877, a. 539.) 


See ACT XX OF 1863. 

See HINDU LAW — RELIGIOUS ENDOW- 
MENTS. 

Sec Right of suit— Endowments, suits 

RELATING TO. 

(1604)— S. 92 ( = $.539, Civ Pro. Code, 1887) 
— Religious trust. — Trusts for religious pur- 
poses were excluded from the purview of this 
geotion. KARUPPA v. ARUMUGA, 5 M. 383. 

< i 605) — S. 93— Suit against mabant of a 

The appellant instituted this suit 

against the respondent, who was admitted to 
have been for years Alahant of the Gaddi 
alleging various breaches of trust and asking for 
removal of the respondent from his trusteeship 
and for a declaration that the property entered 
in the schedule to the plaint was trust property. 
Held, that the case oame within s. 92 of Act 
V of’ 1908 and therefore under sub-s» (1) of 
the section, the suit could not be entertained 
unless instituted in conformity with the provi- 
sions of the sub-section. 8H EO Ra T*N DOSS 
v. AUDHESH NARAIN, 13 O.C. 177 — 7 Ind. 

Cae. 566. 

(1606)— S. 92— Suit against trespasser f°\ 
possession of trust- property, maintainability '• 
-Held, that a suit tor possession cannot be 
maintained under 5. 92 of Aot V of 1908 
against a trespasser in possession of 
perty. IMAMI V. MOHAMMAD YUSUP, 14 O C. 

63. (2 C.L.J. 431. 33 C. 739, 24 B. 170, 20 A. 

46, 28 A. 113, R .) 

(1607) — S. 92— Suit governing public charity 

— lrust alleged by plaintiff need noi 5c 
ted by defendant -Certificate ffic Coffecfor 

Certificate in the name of one plaintiff alon °\ 

R 539 of the Code of 1832 (corresponding with 
a ' 9 2 of the present Code) does not require that 
trust alleged by the plaintifis must be 

admitted by the defendants. It will embrace 

a d suit where the trust alleged by the piajutifis 

is denied by the defendants. (25 A. 631, Expl.) 


Civ. Pro. Code (Acts ¥ of 1908.) XIV of 1832, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Several persons applied for sanction to bring 
a suit under s. 539 of the Code of 1882. The 
sanction given was addressed to the first ap- 
plicant by name and “ the other applicants.” 
Pour out of the applicants, then instituted the 
suit. It was objected that the sanction, having 
been given to only one person named, was not 
sufficient under the section: and that the suit 
was on that account not maintainable. Seld. 
that the sanction was good, and the suit 
could net be defeated merely because the officer 
granting the sanotion elected to name only one 
of the applicants and to refer to the others 
merely as “ the other applicants,” JAFARKHAN 
JATBARKHAN PATHAN V, daudshan Maho- 
medshah Fakir, 13 Bom. L.R. 49 = 1 Ind. 
Cas. 358. 


(160S) — 6'. 92— Wakf— Alienation of such 
property— Suit to set aside such alienation and 
declaration that property is wakf — Right to sue, 
— Held, that a suit by two Mahomedans for a 
declaration that a certain property is wakf and 
to set aside the alienation of such property by 
the persons in charge thereon is not a- suit con- 
templated by s. 539 of the Code of 1882, and is 
maintainable without permission obtained 
under s. 30 of tbe Code. DASONDHAY v. 

Muhammad abu Nasar, 6 A.L.J. 71q. (21 
A. 187, 25 A. 631, 24 B. 170, F.) 


(1609)— S. 92— Suit relating 10 public reli- 
gious charily— Consent of Advocate-General— 
Addition of new parties— Addition of new 
reliefs— Fresh consent necessary. — In a suit 
brought by two relators, with the previous 
consent of the Advocate-General under the 
provisions of s. 92 of the Code, the plaint was 
amended by adding a new party defendant and 
praying for certain reliefs against him without 
the consent of t-he Advocate-General: Held , 
that the suit as against the newly added party 
defendant was not maintainable, the previous 
consent of the Advocate- General not having 
been obtained to institute the suit as against 


him. ABDUL REHMAN BaPOO SAHEB V. 
CASSUM Ebrahim, 13 Bora. L.R. 583. (16 B. 
626, F.) 


(1610) — S. 92 ( = s. 539, Civ, Pro. Code, 1877) 
— Public trust — “ Bama Sariff-indulla ” 
— Mahomedan. — A bequest of money by a 
Mahomedan testator “ bama sariff-indulla ” 
i.e , to be expended on first purposes at the 
discretion of the executor is too vague and 
indefinite to be pronounced a bequest creating 
“ a trust for public charitable purposes ” within 
the meaning o? s. 539. The above fund might 
be legitimately expended on second purposes 
such as pilgrimage to Mecca, alme-giving, fast- 
ing, prayer, purification and erection of musjids, 
within the discretion of the executor, DEPUTY 
COMMISSIONER OF DELHI v. MUSSAMMAT 

Muhamadin Jan, 50 P.R. 1882. 


(1611) — S, 92 ( = Civ. Pro. Code, Act X of 
1877 > s. 539 ) — Right of worshipper to complain 
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Civ. Pro. Code (Acts Y of 1908, XIV ol 1892, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

of brooch of trust of temple funds.— A worship- 
per of an idol is entitled to briog a suit com- 
plaining of a breach of trust with reference to 
the funds or property belonging to the idol or 
appendant to its temple. RADHABAI v. CHIN- 
NAJI bin RamJI Bali, 3 B. 27 5 M. 

383 ; II., 3 A. 636, 8 B. 432 ; R. t 15 B. 612. 

3 C P L R. 11, 15 B. 625. 20 C. 397. 24 B. 
170= l Hom.L.R. 649, 1 S.L.R. 155.] 

(IRil-rt) — S- 92 — Suit by two worshippers — 
Application by others to be made parlies — When 
lies. — A suit by two worshippers of a temple on 
behalf of the whole body of worshippers is a 
representative suit. The fact that the Advo- 
cate-General’s sanction has been obtained does 
not change the charaoter of the suit. An ap- 
plication by osrtain other worshippers to be 
made parties may be mado at aDy stage of the 
suit, even before a schema for the management 
of the temple is before the Court, if it be shown 
that the plaintiffs are not prosecuting tho suit 
to the advantage of the persons they profess to 
represont. P.j. VARADAYYA CHETTY v. CHIN- 
NASWAMY CHETTY, 10 M.L T. S14. 

(1611-6) — S. 92 — Trust for public purposes of 
religious or charitable nature-- Evidence — Plead- 
ings.— Per Karamat Husain, J. [Piggott, J . . 
differing). — “ The mere fact that tho income of 
the property has been spent for a long period in 
the so-called feeding of an idol and in the main- 
taining and taking caro of fogies and pilgrims 
is not sufficient tooonstituio a trust for public 
purposes of a oharitable or religious naturo. It, 
is essential that evidence should be forthcom- 
ing that a trust was created for such purposes.” 
Where there is no evidenoo that a trust was 
oroated for public and cbaritablo purposes, a 
Court has no jurisdiction to try a suit brought, 
with tho permission of tho Legal Remembran- 
cer, for removal of the manager and preparation 
of a sohemo for management of the property. 
Per Piggott , J, — Tho words “any express or 
constructive trust” in s. 92, Civ. Pro. Code, 
should be construed liberally and in a sense 
as favourable as possible to tho assumption of 
jurisdiction by a Court under the said section, 
wherever there is fair ground for affirming tho 
existence of a trust.” GOPAL DAS v. SHIVA 
DAS, 8 A. L.J. 1120. (25 A. 29 G, R.) 

(1611-c) — S 92 — Scheme settled by Court — 
Power to vary— English and Indian Courts — 
Suit to establish private right— Precluded by 
existence of scheme — Remedy of person aggr ieved 
by scheme— Civ. Pro. Code, 1882, s. 539— Suit 
for declaration of right to office of Dharirmkart^ 
—No prayer for possession of lands— Tenants 
willing to pay rent if right to office established 
—Suit not barred by s. 42, Specific Relief Act. 
— Where, in a suit for a mere declaration of 
the plaintiff’s right to the offioe of Dhannakarta 
of a temple, it is found that, if tho plaintiff 
gets possession of the office of Dliarmakarta 
the tenants will pay rent to him, and where no 
prayer is made for the reoovery of possession of 
lands in the hands of tenants. Held, that s. 42 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

of the Speoifio Relief Act will be no bar to the 
suit. (15 M. 15. 15 M. 255, 28 M. 238, 33 M. 
452, D.\ 28 B. 567, 4 M. 146, 8 M. 516, 32 0. 
129, 11 M. 116, R.) Where a soheme has once 
been settled by Courts under e. 539, Civ. Pro. 
Code, 1892 ( = s. 92, Civ. Pro. Code, 1908), it 
would preclude suits between parties to esta- 
blish a private right, which, if established, 
would interfere with a charitable scheme 
settled by Court. A scheme once settled by 
Court cannrt be altered except by the Court 
and then only on substantial grounds. A person 
cannot sue under s, 539. Civ. Pro. Code, merely 
to establish his right as hereditary trustee. The 
High Courts and the District Courts in this 
country to which this jurisdiction is coufined 
by s. 92, Civ. Pro. Code, 1909, possess the same 
practically unlimited jurisdiction as the Court 
of Chancery possesses m matters relating to tho 
public charities, religious nr otherwise (23 M. 
319, 15 B. C 1 2, 21 B. 556, 30 M. 138, R.) 
Where, the rights of a person, wh se prayer to 
bo included as party to a scheme suit under 
s. 539, Civ. Pro. Code, 1982, was refused, are 
prejudiced, his only remedy would seem to be 
to iuduce the Collector by taking actiou uuder 
s. 92, Civ Pro. Cede, 1 '08. VEMAVARAFU 

Rama doss v. Karkdla Hanumantha Row, 

10 M.L.T. 356 = 21 M.L J. 952. 

(1611 -ri) — S. 92 -Government if may empower 
Judge to try a particular suit pending before 
another Court. -A suit for Iho administration 
of a public charity under s. 92, Civ. Pro. C.ide, 
was properly instituted before the District 
Judge. Subsequently the Government by a 
notification empowered a Subordinate Judge to 
try that suit and the District Judge thereupon 
transferred the suit to the said Subordinate 
Judge- Held— That, as the notification was 
directed to a particular Judge and purported to 
deal with a particular litigation which was at 
that, date already pending oefore another Court, 
it was not such a notification as was contem- 
plated by s. 92, Civ. Pro. Code. Held, further, 
— That the Subordinate Judge had therefore no 
jurisdiction to try tho suit, and the Distriot 
Judge had no power to transfer the suit to him. 

ahdul Karim abu ahmed Khan Ghaz- 

NAYl v. A11DU3 SORHAN CHOUDHRY, 16 C.W. 

N. 44. 

11612) — S. 92 — Religious or oharitable trusts 
— “ Interest * — Further or other relief " — 
Construction of cjiisdcnt. generis See TRUSTS, 

11 Bom. L.R 85 = 5 M.L.T. 301 = 33 B. 609 = 

12 Ind. Cas. 701. 

(1612-rt) — S. 92 — See No. 294. supra, AND 
NOS. 2433 O. 2455, 2456, 2457, 2459, 2459, 
3420, 5062, 6140, 5817, infra. 

(1613)— Ss. 92, 93 ( = Cit>. Pro. Code, 1889, 
s. 539) — Scope.— 8. 639, Civ. Pro. Code, pre- 
supposes the existeuoe of an express or oons- 
truotive trust. MUJTABA HUSAIN V. JAMAL- 
UL-DIN, i A. L.J, 26. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

(1614) Ss. 92, 93 ( = Civ. Prc. Code , 1882, 
s. -539)— -Suit for removal of old trustee — Prayer 
lor accounts from old trustee and refund of 
moneys— Court Fees Act (VII of 1870 \'sch. II, 
art. 17, cl. 0. — S. 539 of the Civ. Pro. Code, pro- 
vides for cases of an alleged breach of trust for 
public, charitable or religious purposes, and 
enable^ tw ) or more persons haviug an interest 
iu the trus: to msti.ute a suit to obtain a decree 
*' appointing new trustees under the trust.” 
These words are wide enough to include a claim 
for the removal of an old trustee who has 
committed a breach of trust, and fer the 
appointment of new trustees and the vesting of 
th^ trust properties in them. For toe purposes 
of the Court Fees Act, the said reliefs not 
being capable of money-valuation, the plaintiffs 
would have to p.*y a Court-fee of ten rupees 
under cl. 6 of art. 17 of sob II of the Act. 
and the mere fact that in the pliint a prayer 
has be- n added for the taking of an account 
from the old trustee, cannot render the plain- 
tiffs liable to pay ad valorem fees in respect of 
that portion of t he ol amt GlRDHARI LAL v. 
Ham La hi. 21 A. 200= A.W N. 1899, 32 (19 

A. 60, R ; 20 A. 46, Appr. ; 17 M. 462, D.) 
[R.. 3 O.C. 299, 5 O.C. HO. 2 C.L J. 431, 2 
C.L.J. 460.] 

(16151- Ss. 93 and 93 • = s 339, Civ.Frj.Code, 
1882) — Public trusts — Sanction <>f the A ivocatc- 
General — S 339, if maniatory or permissive — 
Its scope -Religious Endowments Act (XX of 
1863, s. 14 — Demurrer . — To bring a case within 
the purview of s. 539, the suit mu4 be a re- 
presentative cne, brought for tho benefit of the 
public and to eut'orc: a public right in respect 
of au express or constructive public trjst, upon 
a cause of action alleging a breach of such 
trust or necessity for directions as to its ad- 
ministration against a trustee of such express or 
constructive trust and whether such trustee be 
60 de jure nr de son tort and for the particular 
relief mentioned. Suits brought not to establish 
a public right but to remedy a particular in- 
fringement of an individual right are not within 
the seotion. As against strangers, such as 
alienees from the trustee and mere trespassers 
holding adversely to the trust, the section does 
not apply. Meaning of the phrases “ direotion 
of the Court is necessary for the administration” 
and “such further or other relief” in s. 539 
explained. S. 539 is not mandatory but enabl- 
ing and permissive ; cumulative and not re- 
strictive in its effect and does not affect any 
right of suit which may exist independently of 
it. If, therefore, a suit is one whioh would have 
been maintainable prior to the enactment of the 
corresponding seotion in the Code of 1877, it 
may now be instituted independently of the 
provisions of s. 539, even though it be upon 
such a oause of aotion and for suoh relief as is 
mentioned in it. 8oope and history of the 
seotion disoussed and explained. RAI BUDREE 
Das Mu kim Bahadur v. Chuni lad i 
JOHURRY, 10 C.W.N. 381 = 33 C, 789. [Expl., - 

0. II— 86 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

32 M. 131=4 M.L.T- 345 ; R , 1 S.L.H. 155, 29 

A. 27 = 3 A. L.J. 773 = A.W N. 1906, 260. 33 C. 

905 = 10 C.W.N. 867, 1 L.B R. 183, 7 M.L.T, 
45. J 

( 1616) — Ss. 92, 93 ( = s 539 , Civ. Pro. Code, 
1682) Suits relating to public charities — Suit 
m?/st conform to sanction given.— S. 539 of the 
Code lays down strict rules with a view to pro- 
tecting trustees of public charities from vexa- 
tious and irresponsible suits; and the plaintiff 
in such a suit ma4 conform to the terms of the 
sanction given. Where the Collector sanctioned 
a suit to remove a trustee and to appoint a new 
trustee, a suit under that sanotion, asking that 
the publio be given power to make the appoint- 
moot, could not be entertained, as the 
Collector contemplated appointment only by 
the Court. (21 B 257, R.) The powers men- 
tioned m the last paragraph of the section 
include also the powers of the Collector to 
authorise suits by private person.?, and not 
merely power to sue. GANGA Ram v. RALLA 

Singh, no P R. 1907. (21 c. 4 is, R.) 

'' 6 , m r S r °'i -, 93 ( = s - 539 ' Ch Pro - Co*. 

, , ~ Applicability of— Suit brought by the 

whole bean of person . s authorised to administer 

rust. Held that 3. 53a does not apply to a 

case, where the suit is instituted by the whole 

body of persons, who are legally authorised to 

administer the trust, to whioh it relates. Rail 

* r' S i V 'J ™ DBI Narain . A W,N, 1906, 260 = 3 
A L.J. 773 = 29 A. 27. (10 C.W.N. 531. F.) 

U618) Ss. 93, 03 ( = 0 Id s. 539. Civ Pro 
m h' 1 f S2) ^. Applicabili ' !l of — Ri a’“ t0 ™movc 

mahant This seotion does not a D ply to a case 
where a person claiming as the lawful mahant 
01 a shrine sues to recover possession of the 

malmnn h* \h laads a ? aiast a Person elected as a 
mahant by the worshippers of the shrine. This 

r‘V PPl -V nly !“ 013es o£ al ‘eged breach of 
trust regarding religious or charitable endow- 

Ptmi’n? b'r ° as v - Barham 

BURI, 122P.R. 1890. [/?., 78 P.R. 1907 53 

P.R. 1904-7 P.R. ig08. Note. F., 7 P.R.igos,] 

a! - P (»«. 539, Civ. Pro. Code . 
1882)— Muhammadan. Law-3 ajjadhanashin— 

Removal of. — The provisions of s. 539 Civ 
Pro. Code, 1882. do not authorise .Court 
to remove a Sajjadahnashin from hie office 
even in case ot breach of trust. The possession 

offii- 9 CU nf°9 y 0f ^' : . 0perty iS ' D3e P ara ble from the 
office of Sajmdahnashtn. It is impassible to 

m P hi‘m 3 T SW truatee aad vest the wa ft/ property 

XIV “ 1882 forth fi ‘ ed Ua , der 3 ' 539 ofP Ao ‘ 

, . of 1882, for the removal of a Sajjadahna- 
shin, when the Court finds that he oannot be 
removed from his offioe, the Court has a“ 80 no 
power to order the Sajjadahnashin to furnish 

^^^“alienatTng Th^propeity . " Ishtiaq 
632= 4 8 D Ind SA Ss D 50ffi RSAOD AHMAD ' 6 A L J 

, Pro. Code. l« 82 

s. 539). This seotion does not apply to a suit to 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 

1859) — continued . 

enforoe a vested right to see, that certain reli- 
gious and charitable endowments are managed 
hy a person entitled to manage them, as bciDg 
the member of a particular religious association 
or brotherhood. GlYANA 8AMBANDA PAN- 
DARA SANNADHI v. KANDASAMI TAMBIRAN, 

10 M. 373. [ F ., 16 M. 31. 33 C. 799=>10 O.W. 

N. 581.] 

(1621) — Ss. 92, 93 ( — Civ. Pro. Code, 1882, 
s, 539)— Suit praying for appointment of 
plaintiffs as trustees — Prayer for reliefs by way 
of declaration and injunction — Court-lee payable 
lor the several reliefs —Court Fees Act {VII of 
1870. s. 7, sub-s. 4, cl. (d), sch. II, art. 17. 
cl, (VI ). — The provisions of s. 539 of the Civ. 
Pro. Code, would be seriously interfered with, 
and defeated, if every suit under that seotion, 
in which an appointment of trustees is prayed 
for, or the removal of a trustee is sought, has 
to be treated as a suit for possession of the 
property concerned. Instances may often arise 
in which the trust property is of considerable 
value. If Court fees had to be paid with 
reference to that value whenever it was found 
necessary to bring a suit to remove a trustee 
who had committed a breach of his trust, such 
Court-fees might bo prohibitive and might 
prevent the institution of the suit. So, where 
such a suit embraoed first, a claim for a declara- 
tory deoree to the effeot that the property in suit 
was endowed property, a Court-fee of Rs. 10 
was held to bo payable as for such olaim ; and, 
for tho aeoond prayer in tho suit for tho appoint- 
ment cf tho plaintiffs as trustees, as it was 
impossible to estimate suoh prayer at a money- 
value, a Court-fee of Rs. 10 had to be paid in 
respeot thoreof, as unaor cl. 6. art. 17 of tho 
seoond sohedulo to tho Court Pees Aot. For 
the further prayer contained in tho same plaint 
for an injunction against interference with the 
discharge of tho duties of tho plaintiffs as 
superintendents, Court-feo was payable under 
s. 7, sub s. 4 c). (d) of tho Act according to the 
amount at which the relief sought was valued 
In tho plaint. THAIvURI v. BRAMBA NARA1N. 
19 A, 60 = A.W N. 1896 187. (8 M. 516. 15 

B.L.R, 167, 10 0. 599, R. A D.) [F. 21 A. 

200.] 

(1622)— Ss. .99, 93 (=*s. 539, Civ . Pro. 
Code , 1882) — Public charitable a)id religious 
trust — Ronoval of trustee — Removal , grounds 
of — Manager of temple, position of— Jurisdic- 
tion, if trust disputed— Pleadings . — It is not 
essential, to tho maintainability of a suit 
under s. 539, that tho existence of the public 
charitable or religious trust alleged by tho 
plaintiffs should bo admitted by the defendant. 
(2 C.L.J. 431. F.) In a suit under s. 639, the 
Court has jurisdiction to make a decree for the 
removal of the trustee, (17 M. 462, Dis$,\ 24 C. 
418, F.) The cases upon Sir Samuel Romilly’s 
Aot, 1892, are uot always applicable iu case of 
construction of a. 539, Giv. Pro. Code. Porsona, 
who are offioiating priests of a temple, carry 
on the worship in tho absence of the high 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

priest and receive maintenance from the inoome 
of the shrine, as also persons who act as pandas 
or guides and priests of the pilgrims, have an 
interest in the trust within the meaning cf 
a, 539, Civ. Pro. Code, and are competent to 
maintain au action under that seotion. Effeot 
of the amendment made by Aot VII of 1888 
discussed. (23 B. 659, 24 C. 418, F.) S» 539, 

Civ. Pro. Code, is applicable when it is sought 
to remove the trustee from a religious offioe, if, 
as the holder of such office, he is called upon to 
exeroise business functions, either as trustee or 
as manager of temple funds aud properties and 
thus, necessarily, possesses civil rights and 
consequent liabilities, (12 B. 247. M.H.C. 301» 

F. ; 19 M. 62. D.) In the ca^e of publio 
temples, the ideal owner of the properties 
dedicated is the Thakur, and the Shehait or the 
high priest is merely the natural custodian of 
tho properties, having no beneficial interest 
therein, and thus occupying the fiduciary posi- 
tion of a mere manager, subject strictly to the 
liabilities of a trustee. (27 M. 435, D.) Although 
no proof oan be admitted of any matter, during 
the trial of a suit, which is not noticed in the 
pleadings, yet, whore a trustee is sought to be 
removed under s. 539, Civ. Pro. Code, by 
reason of his fraudulent conduct and improper 
behaviour, in illustration of which certain spe- 
cific facts are alleged in the plaint , the plaintiffs 
are not precluded from producing evidence of 
other instances of misconduct aud misbehavi- 
our. Undor s. 539, the Court will not dismiss 
a trustee although he may have transgressed 
the strict line of his duty, provided there has 
been no wilful default but merely a misunder- 
standing ; the Court will, however, remove him 
if he has misconducted himself by dealing with 
the trust-property for his own personal benefit 
or set up an advorso title thereto. SHILAJAN- 
ANDA DUT JBA v. UMKSHANUNDA DUT JHA, 

2 C.L J. 460. (15 B. 612, F.\ 21 B. 556, 22 B. 

493, D.) 

(1623)— Ss. 92 and 93 ( = o/d s. 1*39 — Dhar- 
masala — Right cf worshipped s to contest aliena- 
tion. — Though tho worshippers at a Dharmasala 
are persons interested iu ibe preservation of 
property attached to tho same, this section will 
not apply to suoh a suit. SEW A SINGH v. 
BUDH SlNGII, 66 P.R. 1892. [R. % 9 P.R. 

1904. 78 P.R. 1907.] 

(1624)— Ss. 93 and 93 (~Civ. Pro . Code, 
1892, s 539) — Suit by pujari of temple to recover 
possession of lands belonging to temple from tres- 
passer — Applicability of section to. - S. 539 of the 
Codo did uot apply to a suit hy the pujari of a 
temple to recover possession of a village which 
had been managed by tho defendant on behalf 
of the temple and to require of him au acoount 
inasmuch as the position of the plaintiff was 
that of a Sarbarakar aud consequently had au 
independent right of suit against the defendant, 
a trespasser. THAKUR BEHAR1 LALJI V* 

Ramcharan Das, 8 G.P.L.R. 49. 
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Chr. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


(1625)— Ss. 92, 93 (Civ. Pro. Code. 1882. 
s. 539). — Pereons eleoted as church wardens or 
kaikars, in the place of others whose election 
has been superseded, and in whom the posses- 
sion of the property of the ohurch and the 
ohurch itself is vested, cannot, when they sue 
the superseded wardens for possession of the 
properties, injunction, and a declaration that 
the church was held in trust for worship accord- 
ing to their faith, be treated as beneficiaries 
suiug trustees, and s. 539, Code of Civil Pro- 
cedure has no application to such a suit. 
AUGUSTINE v. MEDLYCOTT, 13 M. 241. [72., 
21 B. 257, 3 O.C, 302, 33 C. 739- 10 C.W.N. 
581.] 


(1626)— Ss. 92 and 93 ( = ss. 539. Civ. Pm. 
Code , 1882) — Property of shrine — Alienation — 
Sail to set aside by person interested — Sanction. 
— A suit to set aside an alienation of property 
belonging to a shrine does not fall under s. 539. 
Civ. Pro. Code, 1882, and so no sanction is 
necessary to enable a person interested in the 
maintenance of the phrine to bring the said 
suit. AB1D ALI v. GHULAM TALAL, 94 P.R. ! 
1883. (27 P,R. 1885, R) 

(1627)— Ss. 92 and 93 ( = s- 539 Civ. Pro. 
Code < 1882)— Suit for a share of offerings — One 
relating to public or charitable trust. — A suit to 
reoover, under an ancestral right, a share of 
ofierings wholly appropriated by the defendants 
to their own use cannot be hold to be based on 
a breach of trust created for public, charitable 
or religious ^purposes within the meaning of 1 
3. 539, Civ. Pro. Code, 1832. DANE SHAH v. ! 
JHANDE SHAH, 76 P.R. 1886. | 


(1628)— Ss. 92, 93 ( = s. 539, Civ. Pro. Code, | 
1882 ) — Suit by minor whether maintainable — 
“person,” meaning of .— The term “ person. ” 
in s. 539 should not be restricted to persons, sui 
juris, and a suit under that section can be 
maintained by an infant, who is interested in a 
public religious and charitable trust, if be is 
properly represented by a next friend. SRI 

Sri Lakshmi Janardan v. Eradatullak 
Mallik, 6 Ind .Cas. 119. 


(1629)— Ss. 92 and 93 ( = s. 539, Civ. Pro. 
Code, 3882 )— Public charity — Jurisdiction— 
Stranger, eviction of— Interest in trust, what 
constitutes — Sir Samuel Eomilly’s Act (St. 
52 Qco. Ill, C. 181), scope of— Reg. 11 of 1819, 
jurisdiction of Revenue authorities under — 
Resumption proceedings, scope o) Kanungoe— 
Inam.— It is not neoessary, in order to make 
s 539, Civ. Pro. Code, applicable, that the 
existence of the trust for public charitable or 
religious purposes, alleged by the P laint > fl 
should bs admitted by the defendant. If _ the 
trust is disputed, the question must be decided 
bv the Court upon evidence, the evidence, 
however, must be strong and clear that the 
lands have been inalienably and, in P e ' Fe ?“‘^’ 
dedicated by the founder for a publ.° 
or religious purpose. (25 A. 631 , Expl. 2 C. 
341, F .) When the Jurisdiction of a Court to 


take oognisance of a suit instituted before it is 
disputed, the Court must adjudicate upon the 
question ; mere denial of jurisdiction does not 
oust it. In a suit under s. 539, Civ. Pro. 
Code, a decree for ejectment cannot be made 
in favour of the plaintiff against a stranger to 
the trust, who sets up a title hostile thereto. 
(20 A. 46, 24 B. 170, F., 24 C. 418 ; Diss.) 
A suit, the sole objeot of which is to eject, a tres- 
passer or to recover possession of trus 1 -pro- 
perty from the hands of a person, who has 
acquired it on the basis of an improper aliena- 
tion by a trustee, does not fall within the scope 
of 6. 539 of the Civ, Pro. Code. Per Mookerjeo, 
■T '■ — The language, scope and object of Sir 
Samuel Romilly’s Act are materially different 
from those of s. 539, Civ. Pro, Code, and 
decisions upon the former Act cannot be safely 
relied upon in interpreting the latter. (24 C. 
418, 21 A. 200, 21 B. 48, 14 M. 186. F. ; 17 M. 
462, Diss.) Persons claiming a title purely 
adverse to a trust are not proper parties to a suit 
for the execution of the trust. As the possession 
of an interest in the trust is an essential condi- 
tion precedent to the maintenance of a suit 
uuder s. 539, Civ. Pro. Code, the plaint ought 
to contain a specific statement of the grounds 
upon which such interest is claimed. A plain- 
tiff, merely as the heir of the trustee against 
whom misconduct is alleged, has not such an 
interest in the trust as would entitle him to 
maintain an aotion under s. 539, Civ Pro. Code. 
The interest referred to in the seotion must be 


an existing one, and not a mere contingency 
like the possibility of a succession. (20 C. 810, 
P.) If the trust to be administered is one for 
the feeding of wayfarers and the poor, it does 
not necessarily follow that every member of 
the public has an interest in the trust. Reg. 
II of 1819 conferred, upon Revenue authorities, 
jurisdiction to determine whether lands ought 
to be exempted from assessment of Revenue on 
tbe ground that they constitute a valid rent- 
free grant ; the question whether they had been 
absolutely dedicated for a publio charitable 
purpose, is wholly foreign to such an enquiry, 
(2 Hay 490, 21 YV.R. 365, Appl.) The history 
of the office of kanungoe examined. BUDH 
SINGH DUDHURIA v. NlRADABRAN ROY, 2 C. 
L J. 431. [F 2 C.L.J. 460; 4 L.B.R. 183, 36 
C. 713 = 9 C.L.J. 563 = 13 C.W.N. 654 ; 33 C. 
789 ; R., 3 C-L.J. 160.] 


(1630)— Ss, 92, 93 ( = s. 539, Civ. Pro. Code, 
1882; Scope of suit— Jurisdiction of District 
Judge— Recovery of truste-property improperly 
alienated Court-fees .— There is no good reason 
for holding that, under the seotion, the Court 
cannot determine of what the trust-properties 
consisted or find that particular alienation of 
them could not be maintainted, provided all 
proper parties are represented before it. Semble, 
if transferees or mortgagees, who have been im- 
pleaded in a suit instituted under s. 539, do not 
accept the findings of the Court in that suit, 
it may be necessary for the trustee appointed 
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Civ. Pro Code (Acte Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII cf 
1859) — continued. 

by iho Court to manage the trust-property to 
institute a suit for recovery of possession. 
Semble ( per Stanley , C. J .) — A suit for the 
dismissal of a trustee and for recovery of trust- 
property from the hands of a third party, to 
whom the same had been improperly alienated 
fell within the scope of s. 539. (24 C. 418, 

Apf.r.) A suit instituted under s. 530, is not a 
suit m which plaintiffs claim, or can claim for 
themselve?, possession of the trust-property. 
They merely ask the Court to vest the trust- 
property in the trustees duly appointed to 
manage the trust and to take it out of the hands 
of trustees, who have been guilty of mismanage- 
ment. No change in the oeneficia! ownership 
is sought. The Court has undoubtedly power, 
under the section, to vest the trust- property in 
the new trustees, ind it seems to be reasonably 
clear that the Court may direct a trustee, who 
is being removed, to make over the trust-pro- 
perty to the uew trustees. The plaiutiffs in 
such a suit carry on the suit for the benefit of 
all persons interested in the trust and con- 
tinue to act as plaiutiffs until the decree has 
beee fully executed. As regards the Court-fees, 
in many cases, tho ooats of such a suit as this 
fall on tho trust-estate, and that, as tho decree 
in such suit works no chaDgo in tho beneficial 
ownership of the property, it would bo a hard- 
ship to imposo on the trust-estate the payment 
of the ordinary Court-fee payable iu respect of 
a hostile suit for recovery of land on title. Per 
Burkitt, J . — By s. 539, tho Legislature do 
not creato a now class of civil rights uor consti- 
tute a Court empowered to hear suits reltiing 
to infringements of those rights. Were it not 
for s. 539, tho class of suits, which the section 
makes triablo by tho District Judge only, would 
be oognizaolo by tho ordinary Subordinate Court 
empowered to hoar original suits. A suit to re- 
cover possession of immoveable property on title 
(even though it bo allegod that tho property in 
suit forms part of a loaqf property and had been 
improperly alienated by tho mutiralli) is not a 
suit of tho nature specified in a. 539, and, there- 
fore, it is not within the powor of tho Dist.riot 
J udgo, wheu hearing a suit under s. 539, to pass a 
decree for recovery of possession of such proper- 
ty. But tho plaintiff iu such a suit can obtain 
a direction from tho District Judge to tho mil!- 
walli instructing the latter to get in tho trust- 
property as ascertained by the Judgo. GHA- 
ZAFFAR HUSSAIN KHAN v. YAAVAR HUSSAIN. 
2 A L J. 891 = A. W.N. 1905, 201=28 A, 112. 


(1631) — Ss. 02 and 03 ( = s. 530, Civ. Pro. 
Code , 1882) — Vindication of management — Trust 
— Suit. — A suit instituted for tho vindication of 
the right of management which is vested in and 
actually beiug oxoroised by the plaintiffs and 
those they represent at the date of obstruction, 
does not fall within s. 599 of tho Civ. Pro. 
Code, merely because those who oause tho obs- 
truction happen to have been nominated as 
trustees. Navroji v. KHARSEDJI, 5 Bora. L. 
R, 745 = 28 B 20. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(1632)— Ss. 92 and 93 ( = $. 530, Civ. Pro. 

Code , 1882) — Constructive trustee— Trustee de 
son tort — Removal of a trustee — L imitation. — A 
person, who without being appointed a trustee 
by the founder of an endowment, takes oharge 
of the endowment and manages it as the endow- 
ment property, makes himself a constructive 
trustee, or in other words, a trustee, dc son 
tort. A suit to remove such a trustee, under 
s. 539 of the Code of Civil Prooeduro, is never 
time-barred, for with every fresh broach of 
the constructive trust, or whenever the direc- 
tion of the Court is deemed necessary, a fresh 
oau^e of action arises. JUGAL KlSHORE v. 
L.AKSHMANDAS, 1 Bora. L. R. 118 = 23 B, 659. 

( 1 G33) — Ss- 02 and 03 { = s 539,Civ.Pro.Code, 
1S32; — Otad of Mutt — Suit ior declaration that 
he is not the lawful trustee and for his removal 
— Devastanam attached to Mutt — Scheme for 
management — Maituamability of suit by two 
lay disciples or worshippers — Head of Mutt, 
whether a trustee. — Plaintiffs, two lay disciples 
of a Mutt, sued the defendant for a declaration 
that ho was not the lawfully appointed head, 
for hi;, removal, and for administration of the 
Devastanam. Tho defendant pleaded that he 
could not bo removed under s. 539. as the 
section is inapplicable to such a suit by two 
lay disoiples. aud that consequently he could 
not bo deprived of the Dcvastayiam properties, 
and that the position of the Head of a Mult 
was analogous to that of a Corp oration Sole. 
Held, that, the suit under ?. 539 was main- 
tainable, and it was not necessary to have a 
legal successor appointed first, and for him to 
have sued for oossessiou. (*26 M. 450, 15 O. 329 
= 15 1. A. 1, 7«\ ; 10 M. 31, Ret F.\ *2 M. 117, 
D.) Field also, that, evou supposing that the 
defondant cannot bo removed from headship of 
the Mutt under s. 539, and that the headship 
of the Mult carries with it trusteeship of Divas • 
tanam, there is no reason why the properties 
held by the defendant, in trust should not be 
protected, if it be proved that the defendant has 
been guilty of waste and mismanagement, or 
why. if a proper case is made out, tho Court 
should not mako the neocssary provisions for a 
proper administration of the trust. A Court 
of equity always exorcised jurisdiction to make 
whatever arrangements may be required for 
carrying out the object of the trust. The 
question whether, uuder tho geueral Hindu 
Law, tho position of the Head of a Mutt is that 
of trusteo of its endowments, or is it rather 
that of a lifo-teuaut of tho income of such 
endowments, was reforred to a F,B. KALISH- 
WARA GURUKAEi V. NATARAJA THAMIURAN, 

6 M L.T, 193 = 8 Ind. Cas. 255. (27 M. 436. 
10 M. 375. 2 M. 175, R ) 

(1634)— Ss. 92, 93 ( = Cii>. Pro. Code , 1889, 
s. 530) — Suit tor api>ointment of new trustees 
as defendants were not lawful trustees — No 
relief prayed for delivery of possession — Main* 
tainabihty— Specific Relief Act { I of 1877) s. 49 
— Cons/guenfiaJ relief . — Plaintiffs instituted 
a suit for the appointment of new trustees 
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Ci¥. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Ciy. Pro. Code (Acts Y of 1908. XIV of 1932, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 


to a certain public temple, oa the ground 
that the defendants who were in manage- 
ment of the temple were not lawful trus- 
tees and that the trusteeships were there- 
fore vacant. The plaint contained no prayer 
for delivery of possession of trustees to be 
appointed. Held that the suit was comprised 
in the words of s. 539, Civ. Pro. Code, viz .“or 
whenever the direction of the Court is deem- 
ed necessary for the administration of such 
trust.” The suit was not bad under s. 42 of the 
Specifio Relief Act for the omission of a prayer 
for reoovery of possession of the temple and its 
property from the defendants. If new trustees 
were appointed by the Court under cl. (a) of 
s. 539 of the Code, they would be entitled to 
demand possession from the defendants whose 
title to administer the tru^t is negatived by tbe 
decree, aud if the defendants choose Dot to j 
oomply with the demand, the new trustees 
would be entitled to bring a suit under tbe 
ordinary law to ejoot them from the temple and ! 
its endowments. (15 I A. 10, R.; 16 M. 31, D.) 
[F. t 6 M.L.T. 193 ; D., 33 C. 769= 10 C.W.N. 
581 ; R., 19 M.L.J. 772.] Where in a suit 
under s. 539, Civ. Fro. Cede, the plaintiffs 
ask for the relief specified in ol. <a) thereof, 
s. 49 of tho Specific Relief Act is no bar to the 
maintainability of the suit, on tho ground that 
there is no prayer for consequential relief. 

Neti Rama Jogiah v. Venkatacharlu. 26 

M. 450- 


(1635) — Ss 92, 93 = (Civ. Pm, Code, 1882 j 
s. 539) — Public religious endowments acts neces- 
sary to constitute— Dedication of temple lev use 
of particular sect . — A Hindu provided for the 
creation and maintenance of a religious endow- 
ment in favour of the sect known as Bhagwa- 
appointing managers and directing the 
manner in which the prefits of the endowed 
property were to be spent. Held that this must 
be taken to be a public religious endowment 
within the mening of s. 539 of the Code of Civil 
Procedure. KANHAYAIjAIj v. SaLIG Ram, 
A.W.N. 1894. 159. 


(1636) — Ss. 92 and 93 l— Civ. Pro. Code, 
1862, s 539)— Trust-property, Suit, against dis- 
missed Mahaut by his successor for possession of . 
—The plaintiff sued as one Mahant or trustee 
of &u enowments in whom the property of the 
endowment was vested, for the recovery of that 
property from the late Mahant who. according 
to the plaint, was in possession of the property 
as a trespasser, and another defend *nt who was 
in possession of a portion of the said property 
that, had been alienated to him by the late 
Mahant. Held, that tbe suit was not barred 
by tho provisions of s. 539, Civ. Pro. '-ode, and 
was maintainable against the late Mahant as 
well as against the other defendant. The fact 

that the suit involved the determination of 

tbe questions whether the late Mahant had 
been removed from the mahantship, whether 
suoh removal was validly effected, whether the 
plaintiff was appointed Mahant in succession 


I 


to him, and whether suoh appointment was 
valid, was immaterial. DamODAR Das v. 

Narsing Das, 3 O.C 299. 

(1637) — Ss. 92, 93 ( = Civ . Pro. Code, XIV 
of 1882, s. 539) — Suit jointly brought by trustee 
and worshipper in temple, mainlainaiilvy of, 
in the District Court— Religious Endowments 
Act (XX of >863), ss. 14 and 15 . — Plaintiffs 
sought for the removal of the defendants from 
their offices as trustees of a temple, for the 
appointment of the plaintiffs or other persons in 
their stead, and for tho settlement of a scheme 
of management. The suit was instituted in a 
District Court, leave having been obtained 
under the Religious Endowments Aot, as well 
as under s. 539 of the Cede of Civil Procedure. 
Ooe of the plaintiffs was a mere worshipper 
in the temple a suit by whom for the removal 
of a trustee lay only in the District Court and 
though the other plaintiff, as a general trus- 
tee, was at liberty to sue in the ordinary Courts, 
he was not preoluded from suing under the 
Religious Endowments Act and instituting the 
suit iu the District Court along with the other 
plaintiff. Nor were the plaintiffs precluded 
from claiming in suoh suit reliefs by way of 
appointing a fresh trustee, vesting the property 
in him, and settling a ccheme of management. 
Ihcre was nothing to prevent them from asking 
tbe court for such reliefs at once, instead of 
being required to institute a separate suit for 
the purpose. NARAYANA AYYAR v. KUMARA- 
SAMI MUDALlAR, 23 M. 537= 10 M L.J. 108. 


/ — - v ’ % V_v 1 o . JL / U , UUUCj 

1882)— Whether directory or mandator j—Sanc- 
tinot Advocate-General— Per -existing right of 
suit whether taken away by s. 539 -Question 
relating to jurisdiction , whether can be waived. 
—Statutes imposing restrictions upon the sub- 
ject’s right of suit must be construed strictly. 
Hence a pre-existing right of suit oannot be 
held to be taken away by the words of s. 539, 
Civ I ro. Code, those words being merely per- 
missive or directory, and not mandatory. 

Under Hindu Law. a member of the Hindu 
community, interested in a public “ likana ” 
or place of worship, can maintain a suit in res- 
pect of suoh tikana. ” And no certificate of 
the Advocate-General is necessary undec s. 539 
Civ. Fro. Code. Questions relating to jurisdic- 
tion (as, the questions that the certificate of the 
Advocate-General is necessary under s. 539 
Civ. Pro. Code, for the institution of the suit) 
may be raised in second appeal, though waiver 
in the lower Courts. There cannot be a waiver 
of jurisdiction. MUSSAMAT RADHIBAI WIFE 

OF Kishendas v. Mr.Kundamal SdDiwan 

ASUMAL, 1 Sind L.R. 155. N 


-Vm 9 o SS : ( = Clu * Pro > Code. 1882, 

s. oJ*) Suit by managers of mosque lor trespass 

in respect of property of mosque .— Any Muham- 
madan, who is interested in property belonging 
to a mosque, is competent to bring a suit in 
respsot of a trespass committed with regard to 
suoh property-. Such a suit does not need any 
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Ciy Pr:> Code (Acti Y o! 1908, XIV of 1882. 

X r.t 1877. XXIIL of 1861 and VIII of 

1859) — continued . 

p3rm«s5ion for its institution under the pro- 
visions of s. 539 of the Code of Civil Procedure. 
MUHAMMAD UMR v. MAUL A BAKHSH, A.W. 

N. 1892, 9. 

(1610) — Ss. 92 and 93 ( = s. 539 , Civ. Pro. 
Code. 168 2)— Breach of trust -Suit brought 
with the consent of the Advocate-General — 
Amendment of plaint bp mentioning particulars | 
of the breach of trust — No consent necessary 
A suit instituted under the provisions of 
s. 539 of the Civ. Pro. Code oompUmed 
generally about a breach of trust. The suit 
was brought with the consent of the Advocate- 
General. The plaint was subsequently amend- 
ed by mentioning the particulars constituting 
the breach of trust : no consent of the Advooato- 
General was obtained to the amendment ; 
Held, that consent was not necessary, beoause 
if the Advocate-Genera! was satisfied generally 
that there was a breaoh of trust-, and gave his 
consent, it was competent to the plaintiffs to 
specify such instances of the breach of trust as 
they thought they could prove, DHANJI13HOY 

v. MeheraLLV, 9 Bora. L.R. 901. 

(1641) — Ss. 92 and 93 (•■= old s. 539)— Temple 
property, alteration of— Power of worshippers 
to restrain.— Pujaris of a temple oan sue for 
injunction to restrain the alteration of temple 
property without the consent of the Advooate- 
General under this section. SAPURAN SING El 
v. GULAB 8INGH, 29 P.R. 1897. 

(1642)— Ss. 92 93 ( = dv. Pro. Code, 1882, 
s. 539)— Suit instituted on sanction -Reliefs to 
be limited to matters covered by sanction.— 'This 
was a suit brought in the District Court by tho 
Collector on sanction obtained from Govern- 
ment under s. 539 of the Civ. Pro. Code, which 
instructed him “to move the District Court to | 
appoint trustees newly for the administration 
of the trust-funds and to settle a scheme for 
their management.” It was oontonded for the 
defendants that, as the sauotion by Govern- 
ment was of a limited character, and did not 
include tho relief in tho plaint iu rospect of tho 
removal of old trustees and of rendering of 
acoount and rofuud of lnouies, tho suit was uot 
maintainable in its enlarged form as including 
such roliefs, and the High Court upheld the 
contention. The lower Court was in error in 
inquiring into m itters not covorod by tho order 
of sanction, thereby enlarging tho scope of the 
suit so as to enable it to grant reliefs uot in- 
cluded in tho sanction. Tho plaint, so far as 
it prayed for the appointment of now trustees 
and tho settlement of a sohome for administer- 
ing tho trusts, was strictly within tho limits of 
tho sanction. In so far, however, as tho 
enquiry was extended to tho investigation of 
breaches of trust and to tho passing ol an ordor 
requiring tho old trustees to refund certain 
sums, the aotion of the lower Court was not 
warranted by the terms of tho sauction and, 
as such, was ultra vires . SAYAD HUSSEIN- 

miyan v. Collector of Kaira, 21 B. 287. 
[R„ 110 P.R, 1907, 9 S.L.R, 185.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued, 

(1643) S-s. 92, 93 (=s. -539, Civ. Pro. Code , 
1882) — Suit for declaration that cet tain property 
is waqf. — A suit instituted simply and solely 
for the purpose of having a declaration of the 
Court that certain property is waqf, is not a 
suit coming within the provisions of s. 539, 
Civ. Pro. Code. GAMAL UDDIN v. MUJTABA 
HUSAN, 25 A. 631 = A W.N . 1903,120. [F. % 

33 C. 789 = 10 C. W.N. 581 ; Expl.. 2 C.L.J. 
431 i D., 2 C.L J. 460.] 

(1644) — Ss. 92, 93 ( = s. 539, Civ. Pro. Cede, 
1832) — Suit by some of the subscribers of a reli- 
gious and charitable society for removal of office- 
bearers appointed wider rules of society and tiot 
by subscribers, and for acoounts—Suit brought 
without sanction or consent (f Advocate General. 

— In a suit brought, without the sauotiou or 
consent of the Advocate General, by some of 
the subscribers of a religious aad oharitable 
society, on behalf of themselves and alt other 
persons interested in the subjeot-matter of the 
suit, for the removal of certain office-bearers 
from their respective offices, for accounts and 
for payment into Court of tho money which 
may be found due from them to tho society, it 
having been found that tho offioers were appoint- 
ed under the rules of the society and uot by the 
subscribers, that tho subscribers were not enti- 
tled, as of right, to make any claims upoD the 
funds of the society, and that they were not 
the bonefioiaries of the trust held, per 117 life, 
C.J. , that they had no right to maintain the 
suit, even if they had obtained the sanction 
under s. 539, Civ. Pro. Code. (8 B, 432, Not 
P.) Held Per Aldur Rahim , J., that tho pre- 
sent suit having been brought without tho sauo- 
tion or tho consent of tho Advocate-General 
being fust obtained under s. 539, Civ. Pro. 
Code, was not maintainable. H. A. D’CRUZ 
V. J.L I)’ SILVA, 4 M L.T. 345 = 32 M. 131 = 1 
Ind. Caa. 995. (14 M. 1S6, 33 C. 789, Expl.) 

(1615) — Ss. 92 and 93 ( = s. 539, Civ. Pro. 
Code , 1882)— Consent of Avdocate-Gsngral — 
Suits ret iting t ) charity — Suit instituted by 
cue person with consent of Advocato-G sneral — 
Amendment of plaint —Substitution of another 
plaintiff with consent cf Advocate General . — A 
suit under s. 539 of the Civ. Pro. Code, was 
iu the first instance brought by one persou 
with the consent of the Advooato-Geueral. 
This was objeoted to, and it led to an amend- 
ment of the plaint by the addition of the secoud 
plaintiff, with the certificate of the Advocate* 
Geueral which ran : “ I give my consent to the 
amendment of the plaint of this suit as pro- 
posed.” Held, that the suit as brought is 
defective in a material particular ; for s. 539 of 
tho Civ. Pro. Code, nowhere speaks of the 
consent of the Advooate-Goueral to an amend- 
ment of the plaint, and it would be unduly 
forcing the words of the Cede to hold that by 
virtue cf the second cousout given by tho Advo- 
cate-General it can bo said of this suit that it 
was instituted by two persons having an in- 
terest in tho trust and having obtained the 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 

conseut in writing of the Advocate-General. 
DARVES V. JAINUDIN. 8 Bom. L.R. 731 = 30 

B. 603. 

(1646) — Ss. 92, 93 ( = s 539, Civ. Pro. Code , 
1882) — Dharmasala — Suit for removal of present 
mahant and appointment cj another— Sanction 
of the Advocate-General, whether necessary . — 
8. 539 of the Code is applicable to a suit for the 
removal of the inoumbent mahant of a dharma- 
sala and the appointment of the plaintiff in that 
place, on an allegation of breach of trust, and 
the suit is not maintainable without obtaining 
the previous consent of the Advocate-General. 
DALIP SINGH v. ISHVAR SINGH, 78 P.R. 1907. 
(29 M. 283, P.G., 9 C.W.N. 151, 20 C. 397. 24 

C. 4 IS, 21 B. 49, 122 P.R. 1890 “and” 66 P. 
R. 1892, R.) 

(1617) — Ss. 92,93 ( = s. 539. Civ Pro. Code. 
1882) — Suit relating to public charity — Suit for 
declaration that certain properly is waqf. — The 
plaintiffs brought their suit on the allegations 
that they were Mahomedans interested in the 
duo carrying out of the provisions of a certain 
deed of endowment made by a deceased ancestor 
of theirs ; that one of the defendants was the 
mutaioalli of the property, made waqf under 
the said deed, and that he had mortgaged the 
waqf property to the other defendant who was 
seeking to bring it to sale by enforcement of his 
mortgage. The plaintiffs prayed for a declar- 
ation that the property in suit was waqf and, in 
consequence, not liable to be brought, to sale 
under the decree obtained by the defendant- 
mortgagee. Held , that the suit came within 
the provisions of s. 539 of the Code of Civil Pro- 
cedure and that no permission, as required by 
that section, having been obtained for its insti- 
tution, the suit must fail. HASHIMAT BlBI v. 
MUHAMMED ASKARI, A.W.N. 1895, 2. 

(1648)— Ss. 92, 93 {-Civ. Pro. Code. 1882, 
s, 539)— Trust— Public charity— Breach of trust 
— Suit— Consent of Advocate- General— Main- 
tainability ol suit.— Two out of the five trustees 
of a public oharitable trust alleged breach of 
trust on the part of one of the remaining three 
trustees and brought a suit against all of them- 
to obtain a decree— '1) ordering the first 
defeudant to account for the money in respeot 
of which they alleged he had committed a 
breach of trust, (2) removing the first defendant 
from the office of trustee and appointing some 
fit person in his stead, and (3) granting such 
further or other relief as the nature of the case 
may require The plaintiffs failed to obtain 
the consent of tho Advocate-General for the 
institution of the suit. Held that s. o39 of the 
Code applied to the suit which was, therefore, 
not maintainable at all without such consent in 
writing. TRICUUDASS MOLJI v KH1MJI 

VULBABHDASS. 16 B. 626. [D%ss.. 33 C. 789 

10 C.W.N. 581, 1 8.B.R. 155 i P '^ lB ' 257; 
App.. 2 C.D.J. 460 ; B., 21 B. 48, 20 A. 46- 

17 A.W.N. 210.] 

(1649) — Ss. 92, 93 ( = CU). Pro. Code, 1882, 
s, 539)- -Waqf— Suit by members of general 


Civ. Pro. Code (Acts Y of 1908, XIV of 1S32. 

X of 1877, XXIII of 1861 and VIII of 

1859)— continued. 

public against persons in possession of propeity 
alleged to be waqf. — Where a plaintiff alleges 
misappropriation or non-administration of 
trust-funds and trust-property by persons upon 
and in charge of that property and askg the 
interference of a Court, it is necessary for him 
to obtain preliminary sanotion under ». 539 of 
the Code of Civil Procedure. AKBAR KHAN v. 

Muhammad Nur Khan. A W.N. 1893, 71. 

(1650)— Ss- 92. 93 ( = s. 539. Civ. Pro. Code. 
1882)— Religious institution— Suit for removal 
0 } Mahant of Dharmsala — Sanction of Collector, 
necessary.— One out of several lambardars of a 
village with two other residents of the village 
sued the Mahant of a Dliaimsala for his 
removal and the cancellation of alienations of 
endowed property alleged to have been effected 
by him. No sanotion was obtained under 
s. 539 of the Civ. Pro. Code. Held, that, 
sanotion being necessary, the suit was not 
maintaninable. SAHAB SINGH v. PHUMAN, 
198 P.L R. 1910 = 8 Ind. Cas, 528. (78 P.R. 
1907=193 P.L.R 1903 “and” 7 P.R. 1908=; 
176 P.L. R. 1908 F. ; 94 P.R. 1885 29 P.R. 
1897 ( Cited ; 33 B. £09, 33 C. 789 R.) 

(1651)— Ss 92, 93 ( = Civ . Pro. Code. 1882. 
s. 5391 — Sanction to plaintiff and “another”— 
Validity— No valid consent before suit— Subse- 
quent consent, effect of — Permission to with- 
draw, sufficient cause.— The “consent in 
writing ” ot tho Advocate-General or other 
officer required by s. 539 of the Civ. Pro. Code, 
must be a specific permission given to two 
specifio named persons. A permission given to 
one applicant by name “ and another ” is not 
a sufficient compliance with the terms of the 
section. The consent above referred to is a 
condition precedent to the institution of the 
suit to which the oonsent relates. If do such 
consent has been obtained, no valid consent 
obtained after suit will avail the plaintiffs. (10 
M. 185, t>.) [£>., 34 C. 305 = 5 C.L.J. -270.J 

-though a defect in the sanction required by 
s. 539 of the Civ. Pro. Code, is a formal defect, 
yet, no permission to withdraw the suit could 
be given where the plaintiffs delayed the suit 
for eight years after the sanction without any 
reason. GOPAL Dei v. Kanno Dei. 26 A 
162 = A.W.N. 1903,227. 

( j 652 !r 0 Ss - 9< f and 93 <=*• 039 , a v . p ro , 

Lode, 1882> Suit between to private indivi- 
duals claiming to be Mutu wall's— Wakf property 

— Necessity tor Advocate -General' s sanction. 

To necessitate the sanction of the Advocate- 
Qrenera\ under this section, there must be, in 
existence, a dispute of a publio nature regarding 
a trust contemplated by this section. A mere 
private dispute between two private individuals, 
each claiming. a8 against the other, to exercise 
rights as mutuwallis over wakf properties, is 
not one necessitating the sanotion of the Ad’vo- 
cate-General, for maintenance of a suit. 

Musst Monijan Bibee v. Keadem Hos- 
SEIN, 9 C.W.N. 131-32 C. 273. (24 C. 418 
F.) [F. f 33 C. 789-10 C.W.N, 681.] ’ 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XX1I1 of 1861 and VIII of 

1859)— continued. 

(2653) — Ss. 92, 93— Suits regarding public 
charity— Consent of the Collector— Consent sign- 
ed by Assistant Collector who was in charge 
owing to Collector's illness— Consent invalid . — 

In a suit filed under tbe provisions of s. 92- 
Civ. Pro. Codo, 1908, the plaintiffs applied for 
tbe consent of tbe Collector who was authorized 
by tbe Local Government in that behalf. The 
Collector having been ill, the consent was 
signed by the Assistant Collector who was per- 
forming his duties : Held, that consent 
was not valid. SOMCHAND BHIKHABHAI v. 

CHHAGANLA Khubchand, 13 Boro L.R. 207. 

(1654) — Ss. 92 and 93 ( = Civ. Pro. Code , 
1882, s. 539) — Suit for appointment of Commit- 
tee by Civil Court.— Where the plaintiffs prayed 
for permission, under s. 539 of the Code of 
Civil Procedure, to sue to have a committee 
appointed by a Civil Court lot the manage 
menfc of a certain religious trust and to obtain 
any other relief they might be entitled to under 
the section, and the Colleotor had merely 
“accorded permission,” Held, that the suit 
must be limited to matters sanctioned and that 
the plaintiffs were not competent to sue for the 
removal of the defendant from the office of 
mahont, the Court having no authority to 
enlarge the scope of the suit and to grant any 
other reliefs other than tbO'O included in ths 
terms of the permission. PREM 8INGH v. 
LABH SINGH, 89 P R. 1911. 

(1655) — Ss. 92 and 93 t = s. 339, Civ. Pro. 
Code. 1882)— Discovery by Advocate-General — 
Advocate- General— Discovery upon oath— Prac- 
tice — The Advooate-General cannot bo called 
upon to make diaoovery upon oatb, in a suit 
filed by bim at tho instance of relators under 
the provisions of s. 539 of the Civ. Pro Codo, 
1882. ADVOCATE GENERAL V. ADAM.TI, 

8 Bora. L.R. 565 = 30 B. 474. 

(1656) — Ss 92, 93, ( = Civ. Pro. Code, 1892, 
$.539) — Lands dedicated to charity, suit to set 
aside illegal sale of, not governed bys. 339. Civ. 
Pro. Code - Advocate-General not necessary party 
— Where the plaintiff, alleging that the lands in 
question had been dedicated by his grandfather 
tor charitable purposes, that they were vested 
in his family, and that they had been illegally 
sold to the defendant, sued to have such salo 
set aside and to bo put in possession of the 
lands, the suit, being one merely to recover 
trust-property, from outsiders, was held not to 
fall within s. 539 of (he Civ. Pro. Codo, and 
tho plaintiff was not bound to make the Ad- 
vocate-General a party to it. IjUKRHRIANDAS 

Parashram v. Ganpatkav Krishna. 8 B. 

365. [F., 21 A. 187 = 19 A.W.N, 18. 33 O. 

789 = 10 C.W.N. 581 ; R , 18 A. 227 = 10 A.W 
N. 37, 24 B. 170 = 1 Bora. L.R. 649. ‘2 C.L.J. 
431 , D. t 24 C. 418.] 

(1657) — S-s'. 92, 93 (=>s.333, Civ. Pro. Code, 
1882) — Suit for public religious chatitable pro- 
per ty*- Suit in e jectment — Ejectment of a third 
person— Practice— ’Parly to suit.— Though a 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

suit to ejeot a trespasser from trust- property is 
outside the scope of aua reliefs claimable under 
s. 539 of the Civ. Pro. Code, 1882, yet a suit, 
wherein a breach of trust is complained of and 
the alienee denies that the property is a publio 
trust for religious purposes can be tried under 
s. 539, and the alienee can be joined as a party 
to it. Such an alienee is a necessary party 
where it is alleged that he has taken the pro- 
perty from the trustee with full knowledge of 
its character as a publio trust for religious 
purposes and that he has for some years paid 
part of the iDOome to and for tbe trust. 
COLLECTOR OF POONA v. CHANCHALBAI, 13 

Bom. L.R. 690. 

(1659)— Ss. 92 and 93 ( = s. 539, Civ. Pro, 

| Code, 1882) — Right to appeal — Suit relating to 
charity — Suit brought by the Advocate-General 
at the instance cf yclators — Dismissal of suit — 
Right ( j appeal — Relators cannot appeal in 
tiieir own right, — Where a suit filed, under 
s. 539 of the Civ. Pro. Code, by the Advo- 
cate General at the iustanoe of relators, is 
dismissed and the Advooate-General does not 
think fit to appeal, it is not competent to the 
relators to tile an appeal on their own account, 
against the dismissal. JAN MAHOMED v. 
8YED NURUDIN, 9 Bora. L R. 996. 

( 659) — Ss. 92 mil 93 (^s. 339, Civ. Pro. 

( 'ode, 1882) — Scheme of management — Religious 
endowment — Hindu temple— Trustee — Trustees 
not acting according to the scheme — Application 
for their removal — Scheme not contemplating 
their removal — Scheme could be enforced by 
their imprisonment cr attachment of their pro- 
perty or by both. — Tho scheme for the manage- 
ment of a temple provided that the defendants 
and their heirs were during their good oonduot 
to bo retained as tho trustees and managers of 
the temple, and as such to maintain a proper 
| system of worship, not to allow persons cf low 
; caste to reside on tho temple lands, to keep the 
compound, etc., clean and the temple-building 
iu repair, to keep regular accounts from the 
date of the decree, i.c., 30th September, 1896, 
etc. The plaintiffs applied on the 07th June, 

, 1898, for the execution of the decree embodying 
the scheme, averring that defendants were not 
maintaining a proper system of worship, were 
| allowing persons of low caste to re c ide on the 
temple lands, were not keeping tho compounds 
clean or the buildings in repair, were not keep* 
ing proper accounts and so forth. The plaintiffs, 
therefore, prayed that defendants bo removed 
from their office, or that the terms of the decree 
might be enforced by imprisonment of the 
defendants and attachment of their property. 
The District Judge dismissed the application 
on the ground that eveu if tho applicants 
proved their allegations, he did not considet 
that the defendants could be removed iu execu- 
tion-proceedings aud that the plaintiff's remedy 
lay in a regular suit. Held, that ns the sohexne 
was framed, thero was no provision for remov- 
1 ing the defendants, for proved misoondaot) 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

that the proper course in order to remove the 
trustees was not to bring a fresh suit under 
s. 539 of the Code of Civil Procedure, 1882, 
but was to have the scheme amended so as to 
inolude in it a provision for their removal, 
if necessary ; that s. *260, Civ. Pro. Code, 
1882, applied to the case, because it was clear 
that the decree had been made against defend- 
ants for the performance of a particular aot, 
and if they had an opportunity of preforming 
that aot and have wilfully failed to do so, the 
deoree might be enforced by their imprison- 
ment or by the attachment of their property or 
by both. DaMODARBHAT v. BHOGILAB, 
1 Bora. L.R. 509 = 21 B. 45. 


(1660) — S-. V ■> and !)■! ( = s. dr. Pro. 
(Ode, 1832) — Scheme , framing of— Decree, 
form of. — In a suit instituted by the plaintiffs 
for the administration of a religious trust, the 
High Court ordered an accouut to be taken of 
the property, and cf the receipts and disburse- 
ments of the temple, and direoted the lower 
appellate Court to draw up a scheme for the 
future management of the temple and its 
funds. Hell, that the decree was right and 
that the first thing to be done was to take an 
account of the trust-property. ClIOTAL AL v. 

MANOHAR. 2 Bora. L.R. 316 = 21 B. 50. 

(1661) — Ss. and 93 ( = s. j 39, Civ. Pm. 
Code, 1882) — Religious endon-ment— Scheme for 
management. — In settling a scheme of manage- 
ment under s. 539 of the Civ. Pro. Code, due 
consideration should be given to the established 
practice of the institution and to the position 
of the persons conneoted with it. BALDE\TURI 
v. GOPALDAS, 8 Bom. L.R. 758. 


( 1662 ) — Ss. 9ti and 93 ( = s. 339. Civ. Pro. 
Code. 1882 )— Scheme .for management of temple 

Trusteeship vested in head of Mutt after 1843 

— Jurisdiction of District Court and High Court 
to vary scheme and appoint additional or new 
trustees— Doctrine of Cypres. — This was a suit 
for the settlement of a scheme for th9 manage- 
ment of the temple of Tirupati, an ancisntHmdu 
f emple the management whereof was originally 
in the native Rulers and, after the advent of the 
British, passed ioto the hands of the East India 
Company, which conducted its affairs through 
the Board of Revenue. After the year 1841, 
the British Government withdrew from all 
interference with its management, and the 
management was handed over to the head of a 
Mutt the sunnud granted to him providing 
that he and h,s successors were to continue as 
managers of the temple. A senes of ! managers 
having mismanaged the aff airs of the 
and misapplied and misappropriated its funds, 
the present suit was instituted for the settle- 
ment of a scheme. The history of .oe temple 
showed that the successive Mahants, or heads 
of the Mutt ware utterly incompetent to 
manage its affairs, and that the arrangements 
made in 1843 for the administration of .he 
institution iailed to answer the ezpeotat.ons 

C. 11—87 


CiY. Pro. Code (Acti Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 

then entertained. The Distriot Judge, in the 
Court of first, instance, by his deoree, appointed 
a committee of five members to exercise minute 
and oomplete control over the Mahant. The 
contentions for the defendant, Mahant , were : 
that the Courts had no jurisdiction to appoint 
new or additional trustees or to establish a 
controlling authority. The contentions were 
based on the meaning of the words ‘ under the 
trust ’ in s. 539 of the Code, it being urged that 
the Courts, if they had jurisdiction to interfere, 
ought to conform to the original constitution of 
the trust or to the rules now in force in respect 
to it. Held , tnat Distiict Courts and High Courts 
in this country, exercising jurisdiction under 
s. 539 of the Code, hawe powers similar to those 
of Courts of Chancery in England, i.e., powers 
of appointing additional trustees, even though 
such appoinlmeut might involve a departure 
from the arrangement contemplated in the con- 
stitution of the trust,— and that there was no 
reasou for supposing that the Indian Legislature 
meant to control the powers of the Courts in 
respect to the appointment of new or additional 
trustees. Held, further, that, as, in this case, 
the Mahant did not derive his power of manage- 
ment under the original constitution laid down 
centuries ago, but under the British Govern- 
ment in 1843, the contention that the original 
constitution ought to be conformed to, does not 
hold good in this case. Tho arrangement under 
which the Mahant came to be io office was cne 
made by the Board of Reveuue when it with- 
drew from the management of the temple. 
8ucb an arrangement was analogous to a scheme 
settled by a lawful authority, and, as such, it 
was liable to be varied by that or other autho- 
rity legally competent to alter or modify it. 
There was., therefore, nothing to prevent a 
scheme being framed by the Court providing, 
inter alia, for the appointment of an additional 
trustee or the creation of a controlling body. 
Toe High Court, following the cypres principle, 
settled a schema for tho management of the 
temple and for the expenditure of its surplus 
income, the scheme providing, among other 
things, for the appointment of an additional 
trustee and the constitution of a controlling 
body and reserving a power to the trustees to 
apply to the Distriot Court with reference to 
the carrying out of the directions of the scheme. 

prayag Doss Ji Varu v. Srirangacharlu 
VARU, 15 M.L J. 133 = 29 M. 319. (15 B 612 

21 B. 556. 21 B. 45, R.) [ Modified , 30 m! 

138 = 17 M.L.J. 236 = 9 B.L.R. 538 = 11 C W 
N. 442 = 34 I. A. 78, P.C.] 

il 66 3)~ Ss. 92 and 93 (=s. 339, Civ. Pro. 
Code, 18S2)— Religious trust-- Scheme ofmanage- 
ment. The Privy Couacil framed a scheme of 
management of a temple in a way to meet the 
exigencies of the case without impairing the 
authority of the Mahant as the duly constitut- 
ed manager of the institution. PRAYAGA v 
TIRUMALA 9 Bora L.R. 588 = 11 C W.N 442- 
2 M.L.T. 119 = 17 M,L.J. 236 = 80 M. 188. 
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Civ. Pro. Code (Acts Y of 1903, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 

1859.) — continued. 

(1661 1 — Ss. 93, 93 ( = Civ. Pro. Code, 1882, 
s. 539)— Sole jurisdiction of District Court un- 
der, in suit against trustees of public charity for 
removal and compensation for default . — A pre- 
liminary question of jurisdiction was raised in 
this case by the appellant's Counsel who con- 
tended that, as the relief sought for and grant- 
ed involved the removal of the trustees and 
required them not only to account for the 
moneys disbursed by them, but also to make 
good the losses sustained by the charities in 
consequence of their default, the suit was not 
maintainable in the District Court as these 
reliefs were not covered by the provisions of 
a. 539 of the Civ. Pro. Code. This contention in 
regard to want of jurisdiction was overruled by 
the High Court wbioh held that the prayers 
for the removal of the trustees and for requir- 
ing them to give an acoount, fall within the 
scope of s. 539 as distinctly as the appointment 
of new trustees and the settling of a scheme for 
the management of the oharities. SAYAD 
HUSSEINM1AN v. COLLECTOR OF IvAIRA, 21 
B. 48. [ F. , 2 C.L.J. 431; R., 22 B. 496, 20 A. 
46 = A.W.N. 1897, 210, 3 O.C. 303. 5 O.C. 110, 
2 O.L.J. 460, 33 0. 789=10 CAV.N. 581, 78 P. 
R. 1907 = 132 P.W.R. 1907 = 193 P.L.R. 1908.] 

(1665) — Ss. 93 and 93 ( — Civ. Pro. Code, 1882 
s. 539) — Plaint, returning of , for presentation Id 
another Court— Trustees, suit for removal of — 
— Trust — Jurisdiction. — The plaintiffs institut- 
ed a suit for the removal of the defoudants from 
the oflice of trustees or, what according to the 
allegations in the plaint was, a trust for public 
charitable purposes oreated by a deed executed 
by a Mahomedan lady, on tho ground, that the 
defendant had committed breaches of the trust. 
The suit was instituted in the Distriot Judge’s 
Court with reference to tho provisions of s. 539, 
Civ. Pro. Oodo. The Distriot Judge oamo 
to the conclusion that a trust for publio charit- 
able purposes, wheti oreated by a Mahomedan, 
is a loakf, that the deod amounted to a tcakf - 
bil-ivasiat or testamentary tcakf , and that under 
Bhia Law, the wakf was null and void, beoause 
the wahfi died before delivery of tho property. 
He held that the plaint had been wrongly pre- 
sented to him and returned it to bo presented to 
the proper Court. Held , that tho Distriot Judge 
should have entertained tho suit. The suit as 
brought clearly related to a trust for publio 
oharitablo or religious purposes and one which 
should havo been instituted in tho Distriot 
Judge’s Court, and, if tho deed did not oreato 
the alleged trust, that oiroumstauoo was not a 
ground for returning tho plaint to be presented 
to another Court. BAIYAD HASAN JAFAR v, 
SHAH ARA BEGAM, 8 O.G. 110. 

(1666) — Ss. 93 and 93 ( = s. 539, Civ. Pro. 
Code, 1882) — Reliefs sought— Public charitable 
trust — Breach— Suit~ Jurisdiction — Court in 
tohich suit should be brought. — Under s. 639 of 
the Civ. Pro. Code, one of the two conditions 
must exist iu order to bring a suit within its 
purview. Either there must be any alleged 


Civ. Pro. Code (Acts Y of 1908, XIV of 1889. 

X- of 1877, XXIII of 1861 and VIII of 

1859) — cont inued. 

breach of any express or constructive trust and 
oreated for publio, obaritable or religious pur- 
poses, or there must be some direction of the 
Court deemed necessary for tho administration 
of any such trust. If in any suit one of these 
two conditions exist, it must be filed in the 
Court (mentioned in the section) either by the 
Advooate-Goneral or by two or more persons 
interested in the trust, with the sanction of the 
Advocate-General previously obtained . It is 
not necessary to such a suit that a relief should 
be olaimed of the description of the clauses (a) 

( b ) (c) (d) and (e) iu that seotiou. These re- 
liefs are not exhaustive and any other relief 
may be olaimed in such a suit. AMRITRAM 
IlARIN ARAYAN V. RaM. 1I VALLABH, 10 Bom, 
LR. 87. 

(1667)— Ss. 93, 93 ( = s. 539, Civ. Pro. Code, 
1882) — Suits under — Suit against the mahant 
akhara. — Suits under s. 539, Code of Civil Pro- 
cedure, must be brought in the Distriot Court 
after leave to institute them has been obtained 
from the Collector A suit instituted in the 
Court of the Subordinate Judge, for tho remov- 
al of trustees, and for cancelling certain alien- 
ations made by them, was held to have been 
not properly instituted in that Court, as, under 
s. 539, it should have been filed in the Distriot 
Court. Where a suit was based upon the exist- 
ence of a truBt and upon a breach of that trust, 
and tho relief sought was the appointment of 
a now trustee and an order vesting property 
improperly alienated in the new trustee, held, 
that tho suit was ( lie contemplated by s. 53S» 
So, s. 539 applies to a suit against the mahant 
of an akhara for setting aside alienation made 
by him and for removing him and appointing 
a now mahant in his place. SAJEDUR Raja 
v. Baidyanath Deb, 20 C. 397. [ F 24 C. 

418, 78 P.R. 1907 = (32 P.W.R. 1907 Buppl.) ; 
Appr.. 2 C.L.J. 460 ; R.. 21 B. 48, 20 A. 46 = 
17 A.W.N. 210. L.B.R. 1S93— 1900, 645 ; 
Diss , 3 O.C. 299. 33 C. 789, 10 C.W.N. 581 ; 
Dtss, and Disa r pr., 33 C.;905 = 10 C.W.N. *,867.] 

(1668) — Ss. 93, 93 ( = Cit\ Pro. Code, 1882, 
s. 539) — Afj'omtment cf trustees — Burden of 
proof of a trust,— If persons suo as trustees, 
and their status is denied, they must show 
that they havo been legally put in the position 
they claim. MAUNG HMAN v. MAUNG PO LU 
U.B R. 1897 — 1901, Yol. II, 301. 

(1669) — Ss. 93, 93 ( = s. 539, Civ. Pro. Code, 
1982) — Removal of mahant — Order of Collector 
under s. 539, granting sanction to file suit for 
removal — No revision. — An order of a Collector 
granting permission under s, 539, Civ. Pro. 
Code, 1882, to sue for the removal of the ma- 
hant of a temple, is not opeu to revision by the 
Chief Court. DlIIAN DAS v. JEGAT RAM 101, 
P.R. 1910 Civ. (24 M. 685, 24 C. 418, R.) 

(1669-a) — Ss. 93, 93 (<=*$, 539, Cit>. Pro . Code 
1882) — Suit under— Removal of existing trusties 
— Power of Court to order — Hereditary right to 

trusteeship Selection from members of family 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

— Court cannot direct — Members of family in • 
competent — Associat ion of respectable stranger — 
Settling scheme — Proper comae . — Tbe Court 
cannot remove any of the existing trustees in a 
suit under s. 539, Civ. Pro. Code, 1822. (17 M. 
462, F.B., R.) Where the office of trustee des- 
cends b> hereditary succession, the trustee can- 
not be appointed from amongst tbe members 
of the family by selection. Where some of the 
members of the family are guilty of breaches of 
trust, and others of gross carelessness, it was 
held desirable to associate a respeota ble stranger 
in the management of the trust and settle a 
scheme. THANDAPAKEKI Krishnayya v. 
Peadilibotto SUBRAYYA, 21 M.L.J. 784. 


(1669-6) — Ss. 9 2 . 93 ( = s. 5S9. Civ. Pro. Code, 
18821 — Public religious trust — Testator creating 
trust in future — TtusUcs named dead at the 
time when the trust became operative — Adminis- 
tration of tmst — Shivarpana — Court — Eject- 
ment suit against trespasser — Heir of testator 
can take sUps to effectuate the trust .—'Rea judi- 
cata. — A suit to eject a trespasser from property, 
whioh is tbe eubjeot of a public religious trust, 
does not fall within the purview of s. 539 of 
the Civ. Pro. Code of 1882. (8 B. 365, 15 B. 148, 
24 B. 170, F.) Whece tbe trustees named by the 
testator for the purpose of making and com- 
pleting the trust at the point of time fixed 
by him are dead, and the object of the trust as 
named by him is speoifio and definite, the Court 
will take the administration of the trust. 
Where the testator names certain persons to 
carry out the trust pointed out by him, and 
those persons die before the period for the 
creation and completion of the trust, in the 
absence of any provision made by the testator 
to meet such a contigency. the right to do that 
which those persons would have done devolves, 
according to Hindu Law, on the heir of the 
testator. He takes either their place or hie. 
Where a Hindu, who has directed a trust of bis 


property for a religious purpose, dies before 
giving effect to it, the Hindu Law authorises 
his heir to take steps for carrying out his direc- 
tions after recovering tbe property from a tres- 
passer. Where the testator merely direots 
that his property should be endowed for a 
certain purpose at a certain time by certain per- 
sons after bis death, then, until the arrival of 
the time and the complete dedication of it iD 
the manner and for tbe object pointed out by 
the testator, the property must be regarded, 
in the eye of law, as part of his estate, but 
impressed with a trust or an obligation on the 
part of those taking that estate as heirs to carry 
out his directions at the appointed time. He 
who succeeds him as heir has the right to do 
what the owner himself would have done or has 
direoted to be done so as to complete the trust, 
with the sanction of the Court, if necessary. 
Before he can do that, he must first secure the 
property from the wrong-doer into whose posses- 
sion it has passed. A person suing as a trustee 
for the purpose of the recovery of the property 


Civ. Pro Code (Acte Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

I 

impressed with a trust is not barred by res 
judicata by reason of the judgment in tbe pre- 
vious suit brought by him in a different 
capacity, i e., as the heir on his own account. 

Ghelabhai Gavrishankar V. Uderam 

; ICHHARAM, 13 Bom. L R. 989. 

; (1669-c)— S.s. 92 , 93 ( = s, 539. Civ. Pro. Code , 

! 1882)— Trust for publxz charitable objects— Suit. 

to remove trustee— Grant made in favour of 
\ * Nauakhshahi gaddi’ by a Muhammadan Ruler 
j for charitable pur posrs -Wakf—. Evidence for 
establishing a public trust — ‘Nanakshahi gaddi’ 
i analogous to a mutt — Position and power of 
i Mahant of ‘Nanakshahi gaddi.’— A Muham- 
; madan Emperor granted certain villages to a 
A axnkshahi gaddi for charitable purposes ; for 
nearly a century the property so granted to the 
gaddi was acknowledged to be trust- property, 
the object of which was to provide for the 
Mahant, for the fakirs attaohed to the gaddi , 
and for the visitors thereto, and to provide for 
the maintenance of fakirs whose duty it was to 
travel about and preach the faith of the Guru ; 
held [Karamat Husain, J. Diss.) that the pro- 
perty was trust-property for public, charitable 
and religious purposes, and the mahant of the 
gaddi was the trustee thereof (13 OC. 79 5 
lnd Cas. 1005. 2 O.C. 340, R.) Per Chamier , 
J. In order that a trust may be a trust for 
public purposes, it is not necessary that there 
should be a trust for the benefit of the public 
at large. It is sufficient to show that there is 
a trust for the benefit of a section of the public. 
(2o B. 659, R.) It is not necessary in every 
oase to produce definite evidence of the creation 
or the origin of a trust. Per Karamat Husain, 

J — (1) (i) The creation of a public or of a 
private trust, save by mak.ng a wakf is 
unknown to Muhammadan law. (ii) A 
Muhammadan Ruler oould not make a wakf in 
respeot of property which was not his private 
property, (lii) ; The property wbioh is made 
I wakf must be in existence at the time of the 
wakf ; the future rovenue was not property 
whioh oould be a fit subject of wakf. (2) A 
publio trust must be proved by strong and dear 
evidence , the mere fact that the income of the 
property has for a long period been spent to 
support fakirs and visitors is not sufiSoient to 
I establish a public trust. (2 0. 341, R.) (3) I Q 
j the absence of evidence to the contrary, a 
Ranakshahi gaddi is analogous to a mutt and 
not to a temple which is the abode of a deity 
The Mahant of the gaddi is not a mere trustee 
like the head of a temple. He is not legally 
bound to spend the income of the gaddi on 
public purposes of a charitable or religious 
nature, and is not accountable in law. (27 M. 
435, R.) (4) Prom the faot that a grant was 

made to a Mahant it does not follow that a 
publio charity was oreated. The question 
whether certain property is a public charity is 
not a pure question of faot. All the legal 
requisites essential for the constitution of a 
publio charity must be established by strong 
and dear proof, in order to enable a Court ot 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

justice to declare whether property is a public 
charity. (5) An institution whioh enoourages 
celebacy and parasitism and offers temptations 
to orime and vice cannot be an institution for 
puplio purposes of a charitable or religious 
nature. PURAN ATAL v. DaRSHAN DAS, 

11 Ind. Cas. 166. 

(1669-/7)— Ss. 92, 92 t-s.oJ9, Civ. Pro.Code, 
1877) — Suit to evi< t de faoto manager of charity 
by plaintiffs as de jure trustees — Dismissal of 
sad as hatred by time , whether operates as res 
judioata against subsequent suit by Advocate- 
General. — This was a suit filed by the plain- ! 
tiffs with the consent of the Advooate General 
under s. 539 of the Civ. Pro. Code ( inter alia). 
to have trustees appointed for the management 
of the plaint mentioned property — a templo and 
its accessories, and to have the property mado 
over to such trustees. Tho Distriot Judge 
rejeoted the claim and dismissed the suit, with- 
out recording the evidence, on the ground that 
it was res jr.dicata by reason of tho decision in 
a previous suit by the plaintiffs against tho 
defendant. The High Court, however, held 
that the present 6uit was not barred by tho > 
proceedings in the former suit. That suit was , 
brought on the allegation of tho plaintiffs that , 
they had been appointed trustees of tho oharity 
by its founder and tho defendant was sought to 
be evicted on the ground that he had been ■ 
appointed by them as their gum-jsta, that they | 
had dismissed him and that be refused to Rivo 
up the property to them. Tho High Court 
then, without finding whether plaintiffs had or j 
had not been appointed as trustoes, diemis3od 
tho suit on tho ground that their claim to 
reoover possession of tho property from the 
defendant was barred by limitation. In the 
previous suit, plaintiffs had based their title to J 
sue on their particular appointment by the 1 
founder of the charity, and when it was found 
that they had, by limitation, lost their right to 
any titlo dorived from such appointment, thoy 
ceased to represent the public just as though 
they had been romoved frorrf tho office. Tho 
plaintiffs in that suit had uo general warrant 
such as the ono in their present suit under s. 539, 
to represent tho public as tbo objeots of the 
charity. LAKSHMAN DAS v. JUGAL KlSHORE, 
22 B. 216. [R. 33 C. 789 = 10 O.W.N. 581, 

4 N.L.R. 98 ; £>., 6 C.W.N. 178.] 

(1669-6) — S.s. 92, it:: ( = Civ . Pro. Code, 1882;, 
s. 5.7.9 ) — Nature of suits falling under — Suif for 
recovery of alio trances for management of darga 
— PensionsAct, XXITTof 187i,.s i —Cash allow- 
ance attached to religious endowment —Gratit of 
money. — A suit has to be brought under s. 539 
of the Civ. Pro. Code, only in ca9o of alleged 
breach of auy express or constructive trust 
founded for public, charitable or religious 
purposes, or whenever the direction of tho 
Court is deemed necessary for tho propor 
administration of auy such tru9t. Plaintiff 
in this case did not sue on aooount of any suoh 
breaoh of trust, nor did he require the direction 


Civ. Pro. Code (Acti Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued* 

of the Court id the administering of the trust. 

He merely complained that, though a co-trustee, 
he had been excluded fromR a share in the 
management of certain dargas and in the 
profits of suoh management, and it was &held 
that tho suit on suoh allegations would not 
come within the purview of s. 539 of the Code, 
[ft., 24 B. 170= 1 Bom. L.K. 649. 3 0.0. 299. 

33 0.789 = 10 C.W.N. 581.] Held that the 
above suit, so far as it relatod to the oash 
allowances from Government, was not 
maintainable in the absence of tbo Collector’s 
certificate issued under s. 4 of the Pensions 
Aot (XXIII of 1871), suoh cash allowances 
constituting a graat of money within the 
meaning of s. 4 of the Act whioh applies as well 
to religious endowments as to personal grants. 
MlYAVALI ULLA V. SYED BAVA SaNTI MlYA, 

22 B. 496. [Diss , 31 M. 12 = 17 M L.J. 549 = 

3 M.L.T. 104; R., 29 B 480 = 7 Bom. L.R. 
497.] 

(1670)— Ss. 92, 93— See DECLARATORY 
DECREE, SUIT FOR —ENDOWMENTS, 16 M, 

31. 

(1671)— 8s. 92 and 93— See DECLARATORY 
DECREE, SUIT FOR - MISCELLANEOUS, 8 A. 

31 = A.W.N, 1885, 318. 

(1672) — Ss. 92. 93 — Whether confers power 
to High Court to try suits about charities in 
the mofussil — See HIGH COURT, 7 M.L.T. 
292 = 5 Ind. Cas. 729 = 20 M.L.J. 887. 

U673)— Ss. 92, 93— See MAHOMEDAN Law 
— WAKF, 5 A. 497 = A.W N. 1883. 

(16741— Ss. 92, 93 — Set’ PARTIES TO SUITS 
—General. 20 a. 46 = A.W.N. 1897, 210. 

(16751— Ss. 92, 93 — Sec RIGHT OF SUIT— 

—Trusts, suits relating to, 18 B. 721, 
15 B. 612. 

(1676)— Ss. 99 and 93— St'J SPECIFIC RELIEF 
ACT. 1877, s. 42. 26 M. 450, 1 Bom. C.R. 649 
= 21 B. 170, 7 A.L.J. 797 = 6 Ind. Gas. 835 = 
32 A. 631. 

(1677)— Ss. 92 and 93— See YAUMA, 11 M. 
283. 

(167S) — Ss. 92, 9d 99 ( = C. ; i\ Pro. Code, 
1882, s. 539 and ofbi — Sco;v and applicability 
cf-S U .1 cf , X.Y of 1SG3— Act VIU of 2St>S— 
Claim for administration of trust —Claim to 
eject alinee — Suit for removal of trustee and 
tor recovery of possession of trust -property from 
third person— Sanction of - Uivocatc-Gtnoral, 
or Collector — Duty of Collector — Collector's 
omission to exercise his judgment under s. 539, 
Civ. Pro. Code, 1SS2 — Suit not affected— 
Provisions of s. 53 9, Civ. Pro. Cade, 1882— 
Romill's Act, 1812. — S. 539 does not oreate a 
uow aud speoial jurisdiction. Persons having 
a right to worship in a temple are within the 
soopo of s. 539, Civ. Pro. Code. Under this 
seotion, as originally enacted, the words were 
“having a direct interest in tho trust, ” and the 
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Civ P. Code (Acts Y of 1908, 859) XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 

word “direot” has been taken out b^pct VIII 
of 1888. The inference is that the Legislature 
intended to allow persons having the same sort 
of interest that i9 sufficient under s. 14, Act XX 
of 1863, to maintain a suit unde? 9. 539. (12 

B. 247, Appr.\ 8 C. 32. D ) [ F 2 C.L.J. 460, 
33 C. 789 = 10 C.W.N. 581; R ., 110 P.R. 
1907.] Where there is a claim for adminis- 
tration of trust falling within s. 539. a claim to 
eieot an alienee, may be joined with it. [F , 
33 0.789 = 10 C.W.N. 581.] A suit can be 
brought under s. 539, Civ. Pro. Code, for the 
dismissal of a trustee and for recovering trust- 
property from a third person, to whom the 
same has been improperly alienated. (15 B. 
612, 11 C. 33, 20 C. 397, 810, F. ; 14 M. 186, 

R ; 8 B. 365, 17 M. 462, 18 A. 227, D.) [F., 

2 C.L.J. 460, 78 P.R. 1907 = 132 P.W.R. 
1907 ; Appr., 28 A. 112 = 2 A.L.J. 591 = A^W. 
N. 1905, 208 ; R.» 20 A. 49; Diss., 3 OX. 
299, 2 C.L.J. 431, 33 C. 789 = 10 C.W.N. 581.] 
When the joining of all persons interested in 
any trust is inconvenient or impracticable, some 
of them may sue without joining others, on 
their obtaining the oonsent of the Advocate- 
General or of the Collector of the district. 
This condition is imposed to prevent an indefi- 
nite number of reckless and harassing suits 
being brought against trustees by different 
persons interested in the trust. [R., 32 C. 273 
= 9 C.W.N. 151, 78 P.R. 1907 = 132 P.W.R. 
1907.] The Collector in giving bis consent to 
tbe institution of the suit under s. 529 has to 
exeroise bis judgment in the matter, and see 
not only whether the persons suing are persons 
who have an interest in the trust, but also 
whether the trust is a publio trust of the kind 
contemplated by the section and whether here 
are prune. fade grounds for thinking that there 
has been a breach of trust. [R , HO U.K. 
1007 1 The Collector’s omission to exeroise his 
judgment under s. 539, in tbe matter relating 
to the interest of the petitioners in the trust, 
exhibited in the language of the permission, 
may be regarded as a mere irregularity; such an 
irregularity comes within the scope of 9. 578, 
Civ. Pro. Code. Provisions of s. 539, Civ. Pro. 
Code, 1882, are Dot in all respects identical with 
the provisions of Rorniily’s Act, 1812_ D.fier^ 

ences between the two P 0 ’ 0 ' 8 0 " . 8 ^" 

t>ata rnnwDHURI v# GOUR jviuuain 

™m.24C? 4 18. [F..QC.W.431.2C. 

L.J. 460.] 

_ n no 09 n I r. 8 ( = Citf. Pro. 

r ( i 61 1882 S 'ss °539.30)-SuU by worshipper at 
Code, 1882, ss. trust — Hindu law— 

Bindu temple rela '™ 9 ‘ j S( ? 3 applicability of- 
Bight toj iut-Aet XXoflbbi. PP oenaiQ ]aQd 

A and three others made a , g t . Mutation of 

belonging to them. Revenue autho- 

mes was ottamed from the ^ 

nbies, A was . hnwever the donor3 

the rempt U aga.nst all the donors that they 


Civ. Pro. Code, (Acts V of 1908, XIV of 1882, 
X of 1677, XXIII of 1861 and VIII of 
1 859) — continued. 

should be direoted to use the land for the pur- 
pose of the idol, and that some orders should be 
given for the future management of the temple 
and the property belonging to it. Held that 
the Hindu law neither permitted nor prohibited 
such a suit, that under s. 539, the suit was not 
maintainable without the certificate mentioned 
therein ; and that underjjs. 30, the suit could 
not be maintained by plaintiff alone either on 
his own behalf or on behalf of himself and other 
worshippers (7 A. 178, D.\ 5 A. 602, 8 A. 31, 
11 C. 33. 12 B. 247, R.) [F., 20 C. 397 ; R., 13 
A.W.N, 71. 91 P.R. 1901 = 113 P.L.R. 1901. 2 
C.L.J. 460.33 C. 789=10 C.W.N. 581 ; D„ 

2 M.L.J. 251.] Held also that the Aot does not 
apply to the present oase, as the temple and 
trust, if there was one. oame into existence iu 
1870 and was not in existence at the date of the 

Act. Raghubar Dial v. Kesho RAmanuJ- 
Das, 11 A. 18= A. W N. 1888.276. [i Overruled , 
18 A. 227. J 

(1680) — Ss. 92 and 93, O. I, r. 8 (1)— See 

PARTIES TO 8UITS— SUITS BY REPRESENT- 
ATIVES OF CLASS, 11 C. 33. 

(1681) — Ss. 92 and 93, O. I, rr. 8 <2), 10 (2), 
(3). (5), 11 ( = ss. 539 and 32, C'iv. Pro.' Code 1882) 
— Public charity — Interest — Trustee — Breach 
of trust— Purchaser— Limitation Act , sell. II, 
arts. 131 , 144— Shebait, powers cf— Decree 
under s 539 , Ch. Pro. Code, scope of. — In a suit 
under s. 539, Civ Pro. Code, where one of the 
plaintiffs was the shebait of a publio religious and 
charitable trust, it. was competent to the Court 
to grant to the plaintiffs for the benefit of the 
cestui que trust, a decree for the cancellation of 
unauthorised and invalid leases of the trust-pro- 
perty executed by the sfrebuitand his predecessor 
and for recovery of possession by the existing 
shebait. Persons, who are ex-officio concerned in 
the performance of the worship of a publio idol 
and are entitled to the maintenance from the 
temple funds, have an interest in the trust with- 
in the meaning of s. 539, Civ. Pro. Code, and are 
competent to maintain an aotion under that 
seotion. Where X and Y instituted, under s.539, 
with the consent of the Advocate-General, a suit 
for setting aside certain improper alienation of 
debutter property and for other relief making A, 
the then shebait% a party defendant, and subse- 
quently. A was transferred to the category of 
plaintiffs under s. 32, Civ. Pro. Code, the suit 
waa maintainable at the instance of A without 
any fresh sanction of the Advooate-General. It 
was not necessary for A to verify the plaint. 
When a person has taken trust-property from a 
trustee with full knowledge that it is property 
whioh the alienor was not competent to deal 
with, neither the trustee nor his suooessor is 
estopped from recovering the trust-property 
for the benefit of the cestui que trust. (10 B.L.R, 
19, F .) Where, however, there was an alleged 
trust, whioh the trustees themselves were 
competent to terminate, and the trustees, after 
having alienated the property, sought to recover 
it for their own benefit, they would be barred 
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Cly. Pro. Code (Acts V of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued , 

by the dootrine of estoppel, when a person 
accepts a transfer of trust-property with full 
knowledge that the alienation is beyond the 
powers of the transferor and does not believe 
that he is acquiring an absolute title, he oaonot 
be regarded as a purchaser within the meaning 
of art, 134, soh. II the Limitation Act. A 
suit against suoh a transferee would be governed 
by art. 144, aod if it is brought by the successor 
of the trustee, who made the alienation, limit- 
ation as against him would run from the date 
when he succeeded to the office. (14 M.I.A. 1, 
Appl.) A shebait has no more power to deal 
with \deb utter property than has the manager of 
an infant’s estate and prima facie, and, any 
permanent alienation made by him is bad in 
law and a breaoh of trust ; but where necessity 
is established, a shebait can make suoh disposi- 
tion or alienation as a prudent manager may for 
the benefit of the estate. RAM CHURN Tewary 
v. Protajj Chanra Dutt Jha. 2 C.L J. 
448. [ Doubled , 33 C. 511 = 10C.W.N. 736 = 3 

CJ.L.J. 306; Jl 30 P.R. 1908 = 35 P.W R 

i? 08 * ,o°no ™ L ' R ' 1908 = 35 P.W.R. 1908 = 30 
P.R. 1908, P.B. D., 2 C.L. J. 546.] 

(1662)— Ss. OH and 03 0 1. r. 8 U\ ,0.11) 

iBQoi 2, o 3 ' i 7 SS ' 5:19 ■, 30 ■ rm - Civ ■ Pro. Code', 
1882 ) Suit for a scheme of management of a 

temple ami for appointment in the meanivhile of 

a receiver— Temple property subject of suit.— 

This was a suit brought under s. 589 and s. 30. 
Oiv, Pro. Code, for a declaration that a 
floheme of management of a temple is binding 
and in the alternative for the settlement by the 
Court of the sohemo and for the appointment in 
the meanwhile of a reooivor. Held the pro- 
perty of the temple was a subjeot of the suit 
within the meaning of tho word in s. 503, Civ 
Pro. Code, and that the Court has jurisdio- 
tion to appoint a reooivor. Ths whole aim 
and object of the suit was to regulate the 
collection and dietribution of the property of 
the temple, and oven though there waj no 

Wiafthn c°r f °;. th ° rem °val of the Dharma- 

thlut n V ! hl0h °* se thar0 oould bo no doubt 
that the Court would have power to appoint a 

71W 0r , p0 "‘ llnR tho appointment of fresh 
I>7iar„tafcarf/ias to take charge of the property 

elme itTh fV ,Ubje0t °‘ tbe 8uit was the 
nertv M tk b ° k . b ? 0,,ses > "amoly, the pro- 

THATHAPR^?;? KA - Veer ARAGHAVA 

1UATH A CHARI A R Vi R, IC RTQR V A aw a nr t 

Thathaohabiar, 4 M L T . * RISHSAS " AMI 

T' 1U - Suit vith Advocate- 

Ueneral s sanction in respect of public charitic* 
—Court.fee— Court Fees Act (VI f of lS?o\ 

llliJ—Ad’ 1? ! {V ' ] ~- Strikin 9 off a prayer for 
relief Advocate General's sanct ion if necessary 

Interlocutory order — Revision by High Court 

lonof . fc A ,Q * 8uit Under 8 92 ' Civ. Pro. Code! 
1908) relating to publio oharitios), should bear 

® 0 "' f amp of R 3 . 10 only, as required 

Ant i‘io 7 ’. 0 , J\ 0f BOh - 11 of the Court Pees 

the" nil? t « 80, 21 200 - Ii!l <”»•> Where 

the plaintiffs in suoh a suit, being ordered 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

by the Judge to value the suit and pay ad 
volorem Court-fee on suoh value, moved the 
High Court, without waiting for the dismissal 
of the suit for non compliance with the order : 
Held — That the order in effect amounted to 
a denial of jurisdiction, and, though inter- 
locutory. was a fit one for interference 
in revision by the High Court. A prayer 
for relief in a plaint in suoh a suit, not covered 
bv those specified in s. 92. may be struck 
off on the application of the plaintiff, the 
sanction of the Advooate-General for strik- 
ing of suoh a prayer beiDg unnecessary. 

Ramrup Das v. Mohunt Shiyaram Das. 14 
C.W.N. 932 = 7 Ind. Cas. 92 = 12 C.L J. 211. 
(33 C. 789, R.) 

(1683-n) — Ss. 92 (2) t 151 — Sanction of 

Advocate-General — Obligatorii — Suit instituted 
under Civ, Fro. Code , 1882 — Preliminary judg- 
ment deciding such sanction to le unnecessary 
— P oicer of Court to re-open — S. 151, Civ. 
Pro. Code, 290S Retrospective operation of 
n. 92 ( 2 ) S. 539, Civ. Pro. Code, 1882. — 
A suit lor the removal of the existing trustees 
for tho appointment of new trustees &o., in 
respeot of a publio trust, was instituted, with- 
out obtaining the sanotion of the Advocate- 
General under s. 539. Civ. Pro. Code, 1882. 
Before the now Code oamo into force, the Court 
gave a finding on tho preliminary issue that the 
suit was maintainable without the Advocate- 
Genoral’s sanotion. Tho suit was taken up 
for disposal after the now Code came into foroe, 
aud the point that tho suit was bad for want 
of such sanotion was raised again. Held, that 
tho suit was not maintainable. S. 92 (2), Civ. 
Pro. Code. 1908. is intended to bo retrospective 
m its effeot. S. 6, Genoral Clauses Act, 1897, 
does not affeot its retrospective operation, 
(13 Bom. L.R. 583. 22 0. 767, R.) Held, that, 
at tho date of the institution of tho suit, the 
plaintiff bad no vested right whioh oau bar 
s. 92 (2), from operating retrospectively to it, 
and that the provisions of s. 92 (2), being of a 
declaratory nature, do apply to the present 
suit. (16 B. 626, 21 B. 257. R.) Held, also, 
ihat the suit is barred by provisions of s. 92 (2), 
Civ. Pro. Code. 1908. Held, also that the trying 
J udge has inherent power under s. 151, Civ. Pro. 
Codo, 1909, to re-consider au interlooutory 
judgment passed by his prodecossor, when part 
of the interlocutory judgment is found to bo 
bised on an erroneous assumption or hypothesis. 
HEMANDAS BAMRAKHIOMAL v. COELLARAM, 
5 S L R 184. (32 B. 432, 2 S.L.R. Civil, 59, 

** • ) 

(1634)— S. 92, O I, rr. 3 & 4. O II. rr. 2 & 3 
—Suit to appoint a trustee aud to recover trust* 
properties— Joinder of parties— Stranger to 
trust, whether can be joined as party — Widow 
aud heir of trustee— See TRUST, 4 L^B.R, 183. 

(1685) S 92, O. I, r. 8 (1) — Plaintiffs suing 
as members of Muhammadan oominnnity, 
every member of whioh is entitled to bnry his 
dead anywhere in a tvakf graveyard— Whether 
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Ciw. Pro. Code (Act* Y of 1908, XIV ot 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

eaoh plaintiff should show he has used graveyard 
— Ss. 30 and 539, Civ. Pro. Code, whether ap- 
plicable to suoh case — See MAHOMEDAN Law 
— WAKF, 78 P.L.R. 1908 = 52 P.W.R. 1908. 

(1685-u) — S. 92. O. Z, r. 10 (2 )— Suit under 
- Alienee from rustee— Whether necessary party, 
— In a suit under s. 92, Civ. Pro. Code, 1908, 
the alienee from a trustee is not a necessary 
party. (33 C 799, 21 B. 170, 28 A. 112, 1 S.L.R 
155, R.) It cannot be said that the alienee’s 
presence is necessary in order to enable the 
Court effectually and completely to adjudicate 
upon and settle all the question involved in the 
suit, within the meaning of O. 1, r. 10 (2) of 
the Code. OSERI v. BALMUK ANDAS, 3 S.L.R. 

103. 


(1686) — S. 92, O. 2, r. :i -Sanction under — 
ot necessary as regards private rights — 
ublic trust- Necessity of sanction— Foun- 
> r no t exempt— Multifariousness— Suit for 
covery of debt and account of trust funds 
jainst several defendants All defendants. 

suit by a person, who seeks to remedy a 
irtioular infringement of his own individual 
ght, ia not affooted by s. 92, Civ. Pro. Code, 
908. (33 C. 789, 11 Bom. L R 85, R.) Nor ia 
motion required where the trust is a private 
•ust (14 M 1,7?.) In the case of the public 
•ust, s. 92 does not at all exempt the founder 
•om its operation and, therefore, qua founder, 
o does not possess any special right of suit, 
nd he oannot sue without the sanction of the 
dvooate-General or the Collector. A suit 
-ouc'ht against A, as a debtor and trustee, 
gainst B and C as trustees, and against D as j 
, debtor for the recovery of debt, for an acoount 
,f trust-money, etc., is bad for m.sjo.nder of j 
.arties and causes of action. No doubt the 
; 0 urt has a discretion in such matters to 
tllow different causes being joined in one suit. 
3aoh case must be judged by itself, and while 
ncrease of litigation is undesirable, multi- 
ariousness and inconvenience also must be 
woided. (9 C. 563, R.) Where the defendants 
ire not all jointly interested .n both the causes 
if action, this does not come under U. 2, r. d, 
3i, Pro. Code, 1908. GOPALDAS BHIMAN- 

_ . c , „ ttaqs-y Singh Lalsing, 4 S.L R. 152# 

° U687P-S 92 and sch. II, r. 20-Dispute 

* ido i trusteeship oannot be re- 

MAHOMEDAN LAW WAKF, 6 Ind. Cas. 219 = 

7 A.L.J. 761. 

s . 93 (1882, s. 539, last para = 1877, a. 

339, last para.) 


687-a)— S. 93— Sec NOS. 
, 1616, 1617, 1618, 1619. 
\\ 1624, 1625, 1626, 1627, 
Lf 1632, 1633, 1634, 163 j, 
), 1640, 1641, 1642. 1643, 
r 1648, 1649, 1650» 1651. 
>’ 1656, 1657, 1658, 1659, 
)’ 1664, 1665, 1666. 1667, 


294, 1613, 1614, 
1620, 1621, 1622, 
1628, 1629, 1630, 
1636, 1637, 1638, 
1644, 1645, 1646, 
1652, 1653, 1654, 
1660 , 1661, 1662, 
1668, 1669, 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877. XXIII of 1861 and VIII of 

1859) — continued. 

1669 -a, 1669-b, 1669-c, 1669-rf, 1669 e, 1670, 
1671, 1672, 1673, 1674, 1675, 1676, 1677, 1678. 
1679, 1680, 1681, 1682, supra , AND NOS. 2455 
2456, 2457, 2458, 2459, 3420, 5062, 5817, infra 

S. 95 ( = 1882, si 491, 497 = 1877, ss. 491, 

497 = 1859, si. 88. 96.) 

(1688)— S. 95 ( = C iv. Pro. Code, 1882 ,s. 491) 
— Compensation for attachment before judgment 
obtained on insu fficient grounds — Power of Small 
Cause Court to grant — Act IN of 1S37. sch . II, 
cl. 35 (Zc). — As «?. 491, Civ. Pro. Code, had been 
made applicable to Small Cause Courts, suoh 
Courts oan award compensation to a defendant 
for attachment before judgment procured by 
plaintiff on insufficient grounds, notwithstand- 
ing the limited powers of suoh Courts under 
cl. 35 f/c) of the second schedule to the Provincial 
Small Cause Courts Aot. IBRAHI ROWTHEN 
v. SANGARAM CHETTY, 26 M. 504. 

(1689)— S. 9j ( = old s. 497 and s. 96 of 1859) 
— Damages and compensation for wrongful in- 
junction , — Where a party does not wish to ask 
for compensation, under s. 96, Civ. Pro. Code, 
1859, for wrongful injunction, he is allowed by 
implication to bring a suit for damages. 

Edward Wilson v. Kanhya Sahoo, 11 W. 

R. 143. 

(1689 a) — S. 95 — Limited and incidental 
relief — Attachment before judgment— Proof of 
malice and absence of reasonable cause — Rule 
of English Law — Analogous to s. 250, Civ . 
Pro. Code — Malice defined — Special damage 
defined — Credit impaired — Legal remedy . — In 
a suit for damages for attachment before judg- 
ment, the plaintiff should prove that the 
defendant had no reasonable and probable cause 
for applying and also malice in faot. S. 95 
of the new Civ. Pro. Code provides for com- 
pensation as a limited and incidental relief : 
and in cases of wrongful attachment, it gives 
an alternative remedy. The rule in England 
is that actual malice must be proved, while 
this section allows a limited remedy without 
such proof. S. 95 is analogous to s. 250 of the 
Crim. Pro. Code. (2 N.W.P. 353, 4 C. 583, 
17 I. A. 17, 6 Bom. L.R. 704, 29 M. 208, R. t 
Malice may be defined to mean any improper 
or indireot motive, i e , a motive other than 
| what should properly aotuate the party. And 
no hatred or enmity is required. Reoklessness 
regarding the truth or otherwise of the allega- 
tions would also amount to malice. Special 
damage is a misleading term and can be found 
out only in the light of the oontext in eaoh 
oase. It has three meanings— the particular 
damage resulting from the particular circum- 
stances of the case ; the actual and temporal 
loss caused where the damage done is the wrong 
and no aotual right has been disturbed ; and 
the particular loss of the individual in oases of 
nuisanoe, over and above the loss sustained by 
the publio in general. When a blow is struok 
at the credit of a person, the law should plaoa 
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Civ. Pro. Code (Acti Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

in the hands of the injured person a means of 
righting himself. MANJAPPA CHETTIAR v. 
Ganapathi GOUNDAN, 10 M.L.T. 365 = 1911, 
2 M.W.N. 414. <32 M. 170, R.) 

(1690)— 8. 95— See APPEAL— ORDERS, 8 W. 
R. 332. 

(1691) — s. 96 — See ATTACHMENT BEFORE 
JUDGMENT, 1 N.W.P. 91. 

(1692)— s. 95 — See attachment — Mis- 
cellaneous, W.R. 1864, 224. 

(1693) — 8. 95 — Infcerlooutory injunction — 
Damages for, wrongful obtaining of such in- 
junction— Appeal— See COURT Fees, A.W.N. 
1893, 220. 

(1694)— 8. 95— See Damages— Damages, 
Suits for, i Agra 104. 

(1695)— s. 95— See Rules of High Courts 
and Supreme Courts -Bombay, io Bom. 

L.R. 1002. 


(1695 a)— 8. 95— Compensation to defendant 
Under s. 491, Civ. Pro. Code. 1882, for illegal 
arrest— See WITHDRAWAL OF SUIT, 15 B. 160. 

(1696) — S. 95— See NOS. 5104, 5120, 5148, 
infra, 


(1696-a) Ss. 95, 104 (g), lot [2]— Compen- 
sation— Order in appeal against the order refus- 
ing to grant compensation— Second appeal.— 
Where a Divisional Court differs from a Court 
of first instance, and grants an order for com- 
pensation under s. 95 Civ. Pro. Code, pur- 
porting to act under that section, the order 
must be taken to bo an appellate order under 
s. 104 (g), and under the authority of cl. 2 

of s. 104, it is not appealable. C.V.C.T, Firm 
v. SAYA Bya, li Ind. Cas. 917, 


(1697) — Ss. 95, 104 . O. 43, r. 1 ( = Civ. P 
Code, 1882, ss. 401, 588 ) — Attachment tep 
judgment on insufficient grounds — Award of . o 
pensation Appeal. — No appeal lies from 
order under s. 491, Civ. Pro. Code, awardi 
compensation for afctaobment bofore judgme 
obtained on sufficient grounds. NARASINC 

?hakshi v. Govinda Bhakshi, 24 M. 62 

28 A - 81 = 2 A.L.J. 602 
A.W.N. 1905, 197 ; R , 17 M.L.J. 310.] 


(1698)— -Ss. 95, 115 ( = ss. 401 and 62 2, Civ, 
Pro, Code , 1882) — Order under s. 491 to be 
embodied m the decree— Retisional jurisdiction. 

Having regard to the express language of 
s. 491 of the Code, an order for compensation, 
for attachment before judgment on insufficient 
grounds must bo embodied in the decree in the 
suit, and is not oapable of being passed, after 
the decree in the suit has been given. If such 
an order is passed after the deoreo without any 
fault on the part of the defendant, the proper 
course for a Court of revision to adopt will be 
in order that justice may be seoured to the 
defendant, to set aside the deoree as well as the 
order for compensation, and remit the oaBe baok 
to the lower Court in order that it may embody 


Civ. Pro. Code (Acts Y of 1908 XIV otlSS^ 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

its order as to compensation in the deoree in the 
case. But where a suit is for more than Rs.500, 
the High Court, in exercise of its powers 
of revision under s. 622 of the Code, cannot 
interfere with the deoree, as a second appeal 
lies against the deoree. KOPILO PATRO v 
Kasinada PATRO, 17 M.L J. 310. 

(1699) — S. 95.0. 37, rr. 2, 3 ( = Civ . Pro . 
Code , 1882, ss, 49, 532, 533 ) — Summary suit — 
Arrest of defendant before judgment — Compen- 
sation— Leave to defend— Practice — Comven- 
sation for arrest under s. 491, Civ. Pro. Code, 
1882 — Cross-claim— Set off — Practice . — Where, 
in a summary suit, a defendant has been arrested 
before judgment and olaim compensation for 
suoh arrest under s. 491, Civ. Pro. Code, 1882, 
leave to defend the suit should be given to him 
if he makes out prima facie a oase against the 
plaintiff that he applied for his arrest on in- 
sufficient grounds. The Civ. Pro. Code, 1882, 
does not provide in general terms for a oross 
claim being set up by a defendant as a defence 
to a suit filed against him, and the only oase 
in whioh a oro9s-claim oan be so relied upon by 
a defendant is whore it arises out of the very 
transaction sued upon and is in the nature of a 
set-off. But the speoial oross-olaim under s. 491 
of the Code, viz., a olaim for compensation 
for arrest on insufficient grounds, may, under 
that section, be taken into acoountin any suit,, 
and any amount awarded as compensation be 
provided for in the deoree, and thus pro tanto 
be a defence to the plaintiff's olaims in the suit, 

Roulet v. Fetterle, 18 B. 717. 

(1700)— S. 95, O. 43, r. 1 , s. 104 ( = ss. 491 
and 588 , Civ. Pro. Code, 1882) — Attachment 
before judgment — Coynpensation for winccessary 
attachment — Appeal. — Scld , that no appeal 
will lie from an order, under s. 491 of the Code, 
granting compensation to a persou against 
whom an attachment has been obtained upon 
insufficient grounds. LOK NATH v. AMIR 

Singh, A.W.N. 1905, 197 = 2 A.L.J. 602 = 28 
A. 81. (24 M. 02, F.) 

S. 96 ( = 1882, 8. 640 = 1877, s. 504). 

See Appeal. 

Sec APPELLATE COURT. 

(1701)— s. 90 ( = s. 540, Civ. Pm. Cede, 1882) 
Apphcalioyi— Jurisdiction of Courts— Rights of 
parties. S« 640 does not deal with the jurisdic- 
tion of Courts. It deals with the rights of 
appeal given to parties. And in enactments of 
this kind, the distinction must always be re- 
membered between seotions whioh confer juris- 
diction on Courts, and seotions whioh oonfer 
rights on parties. GOLAM RAHMAN V. FATIMA 
Bibi, 18 C. 232. 

(1702)— S. 96 (-Civ. Pto, Code , 1882, 5 . 540) 
— Mortgage by widoxo — Reversioners wwda 
parties — Their right to appeal,— In a soil upon 
a mortgage executed by one of two widows* 
oertain persons who were the next reversioners. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 

and who olaimed under a settlement executed 
by the other widow were made parties. The 
suit was deoreed. Held that the next, rever- 
sioners who were defendants in the suit had a 
locus standi to maintain an appeal and to 
appeal against the whole decree under s. 540, 
Civ. Pro. Code. KALLIYANASUNDARAM PlLLAI 
V. SUBBAMOOPANAR, 14 M.L J. 139. 

(1703)— S. 06 ( = Civ. Pro. Cade , 1882, s. 540) 
General Clauses Act[Madr ns), Act I of 1891, s.8 
Suit under enactment in force at t ime of institu- 
tion but subsequently repealed — Appellate Court 
— Jurisdiction to hear appeal. — Plaintiff sued in 
a District Court to recover the offices of Karnam 
and shroff and the emoluments attached there- 
to. The offices sued for formed portions of a 
permanently settled estate. Subsequent to the 
institution of the suit, a notification was pub- 
lished under s. 2 of Madras Aot II of 1894, the 
effect of which was that, from the date of the 
notification, s. 11 of Regulation XXV of 1802 
and Regulation XXIX of 1802 ceased to apply 
to the office of Karnam. The Distriot Judge 
held that notwithstanding the notification, he 
had jurisdiction, to hear the suit on the ground 
that it had been instituted before the notifica- 
tion into force. The question was whether 
an appeal lay to the High Court from the decree 
of the Distriot Court. Held that the High 
Court had jurisdiction to entertain the appeal. 
The appeal was from a Court exeroising original 

jurisdiction, and the High Court, if Act II of 

1894 had not been passed, would have had 
appellate jurisdiction by virtue of s. 548, Civ. 
pro Code in suits brought under the above said 
Regulations. The appellate jurisdiction of the 
High Court, in cases where the Court of first 
instance had jurisdiction to entertain the euit 
and the parties had a right of appeal when the 
suit was instituted, is saved by s. 8 of the 
Madras General Clauses Act, 1691, unless the 
right of appeal has been taken away in express 
terms. There is no enactment which, in express 

terms, takes away the right of aPP ea > 1 ^ X I X 
brought under Regulations XXV and XXIX 
of 1802. SADASIVA PlLLAI v. KALAPPA 

M U DALI A R , 24 M. 39. [fl., 32 M. 140-8 M. 

L.J. 27.] 

(17041-8. 96-Order of Court refusing to 

i rL^tinnal decree for foreclosure absolute 
— Whether deoree Appealable— See MORTGAGE 
—-FORECLOSURE, 4 N.L.R. 54. 

(17051—8 96— Suit of small oause nature 
tried as regular suit by mistake by Judge having 
mall caul powers-- Decree-Appeal-S^ PRO- 

Jg ie! 33, U.B.R. 1907, Provincial Small Cause 
Courts Aot, 1. 

(1705-n) — 8- 96-See NOS. 56, 58. 60. 71 86 
H, op 89 90, 126, 127, 295, 542, supra AND 
NOB. 3798-a. 9905 -h, 3001 -a. 3002, 3089, 5889, 

infra. 

(1706) — S. 96 (1) (2) — See ACT IV. OP 1869, 
s. 55. 84 P.D.R. 1904. 

O. 11-88 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882,. 
X of 1877, XXIII of 1861 and VIII of 
1859 ) — continued. 

(1707)- Bs. 96, 35, O. XX. r. 6 (3)— See 
APPEAL — COSTS. 13 A. 290 = A.W.N. 1891, 
94. 

(1708)— Ss. 96 — 109, O. 17 i = Civ. Pro. Code 
1882, chs, VII , XIII— Applicability to execu- 
tion proceedings — Act XI of 1802, s. 4 — Inherent 
power of Court. — By virtue of. s. 4 of Aot VI of 
1892, the procedure provided in Chs. VII and 
XIII, Civ. Pro. Code, oould not be applied by 
analogy under 8.647, in proceedings upon appli- 
cations for the execution of decrees. But the 
Court has power inherent, if not conferred by 
statue, to dismiss an application, when the 
applicant fails through his own laohes to put 
the Court in a position to proceed with the 
application, as for instance by failing to pay 
the Court-fees for service of notice under s. 248 
Civ. Pro. Code, on the judgment-debtor. Simi- 
larly, a Court has inherent power, if suoh power 
is not conferred upon it by statute to proceed 
forthwith todeoide an application for the execu- 
tion of a decree on the materials before it, when 
time has been granted to a party to perform any 
aot necessary for the further progress of the 
application and that aot has not been done, 

Dhonkal Singh v. Phakkar Singh, 15 A. 
84 = A.W N. 1893, 36, F B. [R., 18 B. 429. 
16 A. 390, 19 B. 276, 3 C.L.J. 276,9 O.C. 
288, 10 C.L.J. 91.] 

(1709) -S. 96, O. IX. r. 13, O. XLI, r. 21, 
S. 100— See APPEAL— EX PARTE CASES, 8 A. 
354, F.B. 

(1710)— 8. 96, O. XXI, r. 2— See TRANSFER 
OF PROPERTY ACT, s. 89, 29 C. 651. 

(1711)— S. 06, O. 41 , r. 0 ( = Civ . Pro. Code , 
1882, ss. 540 , 558) — Rejection of first appeal 
— Second appeal. — Where the lower appellate 
Court erroneously rejects an appeal on the 
ground that no appeal lies in the case, suoh an 
order is a deoree within the meaning of s. 2 of 
the Civ. Pro. Code, being a final adjudication 
of the appellant’s claim, and a second appeal 
lies therefrom provided a second appeal is enter- 
tainable having regard to the nature of the 
case. Mathura Mohan Pal v. amiruddi 
SHILALOO, 8 C.W.H.64. 

(1712)— S. 96, O. XLI, r. 23, s. 115— See 
SPECIAL OR SECOND APPEAL— GENERAL, 
6 C.W.N. 614. 

S. 98 ( = 1882, 3.575 = 1877, 9. 578). 

See Appeal. 

See appellate Court. 

(1713)— S. 98 ( = Civ . Pro. Code , 1882, s.575) 
—Reference of appeal to other Judges— Composi- 
tion of Bench hearing referred appeal. — Where 
the JudgeB who hear an appeal differ on a point 
of law, and decide to refer it to another Bench 
of Judges, suoh Benoh must include the Judges 
who first heard the appeal. ROHILKHAND 

and Kumaon bank. Limited v. row, 6 A 

468. (6 W.R, 269, R.) [4ppZ., 7 A. 523 = 5 

A.W.N, 139 ; R. t 6 Bom. L.R. 131.] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 


(1714) — S. 98 i = s. 578 , Civ. Pro . Code , 18fi2) 
— Letters Patent , cl. 15. — Where the Judge to 
whom an appeal is referred under the provisions 
of 8. 575 of the Civ. Pro. Code, agrees with one 
of the differing Judges as to the result of the 
appeal, but the agreement does not proceed on 
the identical lines of reasoning, there is no 
further appeal to the High Court against suoh 
decision under cl. 15 of the Letters Patent, 

Jehangir M. cursetji v. Secretary of 
State, 6 Bora. L.R. 280. 

(1715) — S. 98 ( = s. 575, Civ. Pro. Code, 1882) 
— Rcferenceto third Judge — Per Chandavarkar , 

« 7 . — There is nothing in the language of s. 575 
of the Civ, Pro. Code, 1882, to support the view 
that the third Judge to whom reference is 
made under the seotion oannot sit and hear the 
appeal alone. JEHANGIR V. SECRETARY OF 
STATE, 6 Bom. L.R. 131. 

(1716)— S. .95 ( = s. 575, Civ. Pro. Code, 1882) 
— Reference — Third Judge. — (1) Where refer- 
ence is made under this seotion to a third 
Judge, suoh third Judge should not be one of 
those who first heard the appeal, (2) With 
regard to the custody of a minor, the minor 
should bo placed under that custody which 
will be most benefioial to the minor’s interests, 

Mussammat Sahihzadi v. Newton, 13 P. 

R. 1887. 

(1717) — S. 98 { — Civ. Pro. Code, 1882,. <5. 575) 
— Reference by Division Bench to third Judge — 
Scope of appeal. — Whero an appeal is referred 
to a third Judge bv a Bonoh of two Judges 
under s. 575 of the Civ. Pro. Code, the whole 
appeal is open for argument before him, and 
not simply the point or points on which the 
Judges diffored. SESHADrI AYYANGAR v. 
NATARAJA AYYAR, 21 M. 179. [R., 6 Bom. 

L.R. 230, 14 Bur. L.R. 59.] 

(1718)— S. 98 ( = s. 575, Civ. Pry Code, 1882) 
— Reference by Bench to another Judge or Judges 

Competency of the latter Judge or Judge s to 
deal with the whole appeal.— When an appeal is 
referred by a Bench of tho Court, to one or more 
Judges of that Court, undor s. 575 of the Civ. 
Pro. Code, tho whole appeal, and not merely 
the point or points, on which tho reference is 
made, oan be dealt with and disposod of by tho 
Judge or Judges to whom the roforenoe was 
made. MAUNG Po TE v. MAUNG PO THEN 
14 Bur. L.R 89, F.B. 

(1719) — S, 95 ( — $. 575, Civ. Pro. Code, 1982) 

Applicability — — Having regard to the 
explanation to s. 647, Civ. Pro. Code, it is -jugs- 
tionablo whether s. 575 of the Code is applicable 
when an application is made to the High Court 
under s. 622 of tho Code. MANCHARAM v. 
Fakirohand, 3 Bora. L.R, 58 = 23 B. 478. 

(1720) — S. 9S ( = Civ. Pro . Code, 1982. s. 575) 
— Delivery of dissentient judgments — No reserv- 
ation— Reference to Full Bench— Legality of 
reference,— Whore the Judges of the High Court 
differed and delivered dissentient judgments as 


judgments and without any reservation, they 
could not make an order of reference to the Full 
Bench under s. 575, Civ. Pro. Code, and the 
order of reference so made was ultra vires. LAD 

Singh v. Ghansham Singh, 9 A. 628, F B.=- 
7 A.W.N. 154. (6 A. 468, R.) [£>., 6 Bom. L. 

R. 131.] 

(1721)— S. 98— Ac! XXUT of 1861, s. 23— 
t Judges sitting in appeal from original Civil 
Jurisdiction. — S. 23, Aot XXIII of 1861, referred 
only to the late Sudder Court, and, although this 
I Act formed part of the Code of Civil Procedure, 
it is clear that s. 23 could not apply to Judges 
Bitting in appeal from the original oivil juris- 
diction for this reason, that all the Judges of 
the Court so sitting in appeal are supposed in 
! law to be equal, whereas s. 23 of Aot XXIII of 
1861 only contemplated an appeal from a Court 
of inferior jurisdoition to the late 8udder Court 
and had nothing at all to do with the Court of 
Appeal from the original olvil jurisdiction, as 
that Court is now constituted. GREENWAY r v. 
HOGG, Boarke, A.O C., 139. 

(1722)— S. .95 ( = Cit>. Pro. Code . 1882, s.575) 

' — Suit, dismissal of, under s. 375 , Civ. Pro . 

■ Code — Misjoinder of parties — Champerty — 
Maintenance — Contract to supply funds for 
carrying on litigation not opposed to public 
policy — ( 'ontract of sal* of property not in 
possession of vendor can operate as present 
1 transfer — Failure of consideration , plea, of — 

! Argument before Judge or Judges to whom case 
! referred , — Tho terms of a oontraot entered into 
by A. 8., with the plaintiff were, that A.S., sold 
a half-share iu a taluka to the plaintiff for one 
; lakh and fifty thousand rupees ; that fifty 
thousand rupees were to bo held in deposit by 
; the plaintiff to be expended in litigation about 
the said taluka and in giving A.S., a monthly 
allowance of fifty rupees. Tho deed of sale 
executed by A.S. io favour of tho plaintiff 
recited that ouo lakh of rupees had been paid to 
A.S. and a separafco receipt for that sum was 
taken from him. The plaintiff and A. 8., 
brought a suit agamst the defendant for posses- 
sion of tho aforesaid taluka on the 21st 
February, 1891. Iu the plaint it was stated 
that, not having sufficient funds to oarry on 
the suit, A.S., had sold half the share in the 
estate to the plaintiff who was joined as a 
oo-plaintiff. Three days before tho date of first 
hearing A.S., filed a petition and a compromise 
stating he was satisfied that under law and 
oustom he had no claim to the estate ; that be 
i had been persuaded by the plaintiff to axsoute 
j a sale-deed iu his favour for which he (A.S.) 
got no lawful consideration ; and he prayed 
that tho suit might bo dismissed under s, 373 
of tho Civ. Pro. Code. Some three days after, 
A.S. registered a petitiou in the offioe of a Sub- 
Registrar under s. 373 of the Civ. Pro, Code, 
praying that his suit be unconditionally dis- 
missed. Subsequent to this, the defendant 
filed a written statement in whioh, among 
other pleas, it was urged that the plaintifTa 
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CIy. Pro. Code (Acts Y of 1908, XIV of 1882 , 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

suit was ohampertous and unmaintainable, and 
was also bad for mis-joinder of parties. The 
Court of firRt instance dismissed the plaintiff's 
claim. Held f per ]V. Blennerhausselt. J ■ C’.) 
that the joinder of the plaintiff in this suit as 
the purchaser of half of A.S’s share did not 
amount to a misjoinder of parties. (19 A. 131 
Not F.) I that the specific English law of main- 
tenance and champerty has not been introduced 
into India. The defendant, therefore, could 
not directly plead that the suit was unmaint- 
ainable on the ground of ohamperty ; that the 
agreement on behalf of the plaintiff to supply 
A. 8. with the necessary funds was a fair agree- 
ment and was in no way contrary to public 
policy and the suit was maintainable; that 
where an assignee sues on his assignment and 
proves it, an adverse party cannot take objec- 
tion that there was no consideration. Held 
{ter R. Scott, A.J.C.) that whether the con- 
tract between A S. and the plaintiff was void ( 
or voidable or a valid and binding agreement, 
the plaintiff could not sue for possession of 
half the taluks in the present 3uit. Held 
further, that the agreement relied upon by the 
plaintiff was a gambling in litigation and 
opposed to public policy and, therefore, void. 
Held < per Spankie , A.J.C,) that there was a 
oontraot of sale between the plaintiff and A. 8. 
under which there was a present transfer 
of a moiety of the taluks to the plaintiff. 
That a contract of sale of property, whioh 
is not in the possession of the vendor, and 
which is the subject of litigation and as to whioh 
the vendor’s title may never be established, can 
operate to give to the purchaser a right to ob- 
tain possession of the property, aud that, there- 
fore, the contract of sale between A. 8., and the 
plaintiff could ODerate as a present transfer of 
a moiety of the taluks to the plaintiff; that the 
defendant oould not defend the suit on the 
ground that the coutraot of sale was extortion- 
ate, unconscionable and fraudulent, and that 
there had been a failure of consideration ; that 
there was nothing iD the contract of sale 1 
“against good policy and justice, tending to 
promote litigation or what is in the legal sense 
immoral,” and that the suit was maintainable; 
that the withdrawal of A. 8. from the suit might 
perhaps be a reason for the amendment of the 
plaint, but it was not a ground for dismissing 
the suit. Upon the defendant’s attempt to 
address an argument upon a point with regard 
to which the Benoh had oome to a unanimous 
deoision, held, that under s. 575 Civ. Pro. 
Code, only the point of law on which there is a 
difference of opinion should be heard by tne 
ludge or Judges to whom the appeal may be 
referred, and not points on whioh there .s no 

diflerenoe of opinioD. B jAZlM 7 
V. LAD ACHAD Ram, 2 O.C. 149. [Cons., 7 

0 . 0 . 181 .] 

11723)— S. 98— Court of two or more Judges, 

Difference of opinion— Judgment.— W here, in 

7 Court oonsiefing of two or more Judges 
their oonourrenoe is necessary to a judioial 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

determination of a oase, their minds must be 
brought together before they express their 
opinion. If the Judges differ in opinion on 
points of law, they must state the points on 
which they differ. Ii they do not, there is no 
determination of the case, which, if referred to 
other Judges, may be gooe into by them. 
Uoder au English deed, a mortgagee is entitled 
to possession before foreclosure immediately 
upon default, and he would hold possession 
subjeot to his own right to foreclosure and to 
the mortgagor’s right to redeem. The decree 
in the foreolo3ur9 suit would not be binding on 
a party, who purchased Iona fide the rights of 
the mortgagor, or a portion of them, before the 
pendency of any suit against the mortgagor. 
In a suit to recover possession of land under a 
mortgage-deed, limitation will count as against 
the mortgagee from the date of default, and 
the pendency of a foreclosure suit will not pre- 
vent limitation from running. KHELUT 

Chunder GHOSE v. tarachurn Koondoo 
ChOWDHRY, 6 W.R. 269. 

(1724)— 8. 98— See DIVISION BENCH OP 
High Court, 14 M. 186 = i M.L.T. 95. 

(1725)— 8. 98 — Sec LETTERS PATENT, 
High Court. 1865, Bombay, 6 Bom. L. R. 
230. 

(1726)— S. 99 — See LETTERS PATENT 
High Court— N.W.P., ss. 10, 27, 26 a. io = 
A . W . N . 1903, 162. 

(1727) — 8. 98— Two Judges hearing an appeal 
and differing in their opinions — Whether appeal 
should be dismissed — See PRACTICE AND 
PROCEDURE, 14. Bur. L.R. 257. 

(1728)— S. 98 — Sec RULES OF HIGH COURT 
AND 8UPREME COURT— N.W. PROVINCES, 
6 A. 468. 

(1729) — Ss. 98. 114, 0- XLVI. r, 1. s. 141- 

See Letters Patent High2Court, N.W.P. 
s. 27, 11 A. 176 = 1889, 27. 

(1730)— Ss. 98, 141 — See LETTERS PATENT, 
High court, 1865, Bombay, s. 36, 3 B. 204, 
F.B. 


S. 99 ( = 1882. s. 578 = 1877, s. 578 = 1859. 
B. 350 


See Appeal. 

See appellate Court. 

(1731) — S.99. ( = s. 5?S. Civ. Pro. Code. 1877) 
— Explainad. 8HAMA SOONDARY v. HURRO 
SOONDARY. 7 C 348 = 8 C.L.R. 528. 

(1732) — S. 99 ( = s. 5/8, Ctv. Pro. Code , 
1882). — The words of s. 578. “not affecting the 
jurisdiction of the Court,” mean, “not affecting 
the competency of the Court to try.” The error 
in instituting a suit in a Subordinate Judge’s 
Court, rather than in that of the Munsif’s, is 
not an error whioh affeots the jurisdiction of the 
former Court. But, if a case cognizable only 
by a Subordinate Judge had been instituted in 
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Ciy. Pro. Code (Acta V of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continuod. 

the Court of a Muosiff, that would have been a 
oase. of want of jurisdiction. MATRA MONDAL 
v. HaBI MOHUN MULLICK, 17 C. 153. [72., 8 
C.W.N. 705 = 31 C. 849, 8 Bom. L.R. 516; 
R. and Ap., 5 C.W.N. 509 = 28 C. 324, 14 M. 
183.] 

(1733) — S. 99 — Suit upon agreement by 
Karnavan of Malabar Tanoad against successor 
—Necessity of joinder of other members — * Mis- 
joinder' in s. 99— Whether includes * non- 
joinder .’ — Where a suit is brought, upon an 
arrangement entered into by a Karnavan, 
against the successor of that Karnavan, the 
sucoessor-Kamavan represents all the other 
members of the Tarwad, and it is unnecessary 
to make the other member^ parties. The word 

misjionder’ in e. 99, Civ. Pro. Code, 1908, 
includes ‘non joinder.’ EKKANATH EachaRA 

UnniValiaKaimal v Manakkat Vasunni 
Elaya Kaimal, 7 M L T. 102 = 5 Ind. Cas 
774 = 20 M.L.J. 844 = 38 M. 486. (7 M. 428, D.\ 
21 M. 373, F.) 

(1734) — S. 99 ( = &•. 578, Civ ■ Pro Code, 
1882) — ' Jurisdiction meaning of. — The word 
‘ jurisdiction ’ is used in two different senses. 
It may either mean what is ordinarily under- 
stood by the term “jurisdiction” when used 
with reference to the local, or pecuniary juris- 
diction of a Court, or its jurisdiction with 
reference to the subjeot-matter of a suit, or it 
may mean the legal authority of a Court to do 
certain things. But in 3. 578 the term is used 
in the former sense, MOHESH CHANDRA DASS 

v. Jamir-uddin Mollah, 28 C. 824 = 3 C.W. 
N. 809. (12 C. 610, Diss.\ 11 C. 6. P.O. 20 C. 8 
18 M. 421 19 M. 479 R.; 2 B.L.R. 13. D.\ 
13 W.R. 234. 17, C. 155, 14 B. 332, P.) [R., 

S.L.R, 45.] 

(1735)— S. 99 { = $. 578, Civ. Pro. Code, 1882) 
— Technical point not affcctir y merits. — No 
decree or order shall bo reversed or altered on 
appeal or revision on account of an irregularity 
of procedure, unloss such irregularity has 
occasioned, or is likely to oooasion, a failure of 
juatioe. The appellate Court should not have 
reversed the deoision of tho Court of first 
inBtanoe on a technical point not affeoting tho 
merits of tho oase. Haji Dawud v. MAHO- 
MED Nur Khan, U.B R. 1892—1896, 283. 
(12 B. 68, 15 W.R. 245, F.) 

(1736) — S. 99 — Misjoinder of parties — Merits 
of the case . — Where the misjoinder of parties 
does not affoot tho merits of the oase, an 
appellate Court should not dismiss the suit for 
misjoinder. KHAYALE 8INGH v. Pitam 
Singh, 8 Ind. Cas. 889. 

(1737) — S. 99 ( = e. 57S t Civ. Pro. Cede, 
1882) — Refusal to exarniyic defendant on com- 
mission. — When the merits of the oase have not 
been affected by the absence of defendant’s 
ovidenoe, the refusal of the Court of first in* 
stanoe to allow defendant's evidence to bo taken 
on commission is not a reason for reversing his 


Civ. Pro. Code (Act Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

decision, having regard to s. 578, Civ. Pro Code. 
AKIKUNNISSA BlBI v. RUP LAL DAS, 28 G.807 
= 2 C.W.N. 566, P.C. [D. t 28 C. 37.] 

(1738) — Q, 99 ( = s. 578. Civ> Pro. Code, 1882) 
— Frror nr defect not affecting merits of case . — 
The error of the lower appellate Court in 
entertaining an appeal (preferred against an 
order absolute for sale) from an order, and not 
from bd original decree, as it should have been, 
is one not affeoting the jurisdiction of that 
Court or the meritB of the oase. PRAMATHA 

Chandra Roy v. Khetra Mohan ghose, 
29 C. 631, 

(1739 )— S 99 ( = Civ. Pro.Code , 1882, s. 576) 
— Non-compliance — Irregularity. — The non- 
compliance with the provision relating to notioe 
under s. 347, Civ. Pro. Code, must be taken as 
a mere irregularity, wbiob, in the absence of 
any proof of prejudice, is cured by s. 579, Civ. 
Pro. Code. RAM KOMAD SAHA v. BANK OF 

Bengal of akyab, 5 C.W.N. 91. 

(1740) — S.99 ( = 6. 578, Civ. Pro. Code, 1882) 
— Defects in signing etc., of jdaint — Where a 
plaint on behalf of Government was signed by 
tbe Collector and by a pleader who was not 
the Government Pleader but who generally 
acted for Government and the verification was 
signed by the Colleotor and the Government 
Pleader. Held per Ra)>ipini J .— That the 
plaint was properly presented. Per Curiam — 
That the defects, if any in the signing and 
verification of the plaint were cured by s. 579. 
RAKHAL CHANDRA TEWARY V. THE SECRE* 
TARY OF STATE FOR INDIA IN COUNCIL, 

10 C.W.N. 841 =C.L. J 84. 

(1741)— S. 99 ( = s. 57 S, Civ. Pro.Code, 1892) 

— Irregularity — Disposal of a sudona Sunday. 
— Held, that tbe disposing of a civil suit on a 
Sunday is a mere irregularity, which is oovered 
by the provisions of s. 578 of tho Code. SHEO 
RAM TlWARI v. THAKUR PRASAD, A.W.N. 
1907, 168 = 29 A. 862. (S A. 366. 16 W.R. 
230, P.) 

(1742) — N. 99 ( = Cir Pro. Cede 1882 s. 57S) 

— Ca»se of action — Error or irregularity .— 
T mortgaged oorUiu property to A, and B 
received the consideration therefor from A. 
Subsequently, T mortgaged tbe same property 
to B alone, and tho consideration for the mort- 
gage covered the money due on tho first mort- 
gage. A agreed to receive the money that 
ho gave on the first mortgage, from B, and 
allowed the mutation of names. Then A 
sued B on the mortgage for the recovery of 
tho amouut due to him. Held that the 
only olaim of tho plaintiff was a money- 
claim against B. His cause of aotion against 
B was on the agreement by whioh the latter 
took on himself tho debt due to the plaintiff, 
but there was no mortgage made by B of the 
property to the plaintiff. With reference to 
s. 578, Civ. Pro. Code, the olaim should not be 
disallowed on tbe teohnioal ground that the 
right of action was in tho plaint ; alleged to be 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 

1859)— continued. 

the deed of mortgage, or any other ground not 
affecting the merits of the case or jurisdiction 
of the Court. Therefore, the Court held, that 
the plaintiff could maintain his olaim in the 
present soit. DAMMAR SINGH v. LALAK 
SINGH, A.W N. 1883, 129. 

(1743) — S. 99 ( = Ciu. Pro. Cod*, 1859, s 350) 

Suit, for brahmottur lan d — It regular ity 

Merits.— A suit was brought under Act XIV of 
1859. s. 15, for possession of branmottar land ; j 
but defendant contesting the right of the plain- 
tig the Munsiff had the suit numbered as a 
regular suit, taking adequate stamps from the , 
plaintiS. The disputed land was then decreed 
in favour of plaintiS as lakhiroj. and the decree 
was uphold in appeal. Held that the regular 
procedure for the MunsiS would have been to 
require the plaintiS to file an entirely fresh 
plaint upon the proper stamp: but as the irregu- 
larity objected to did not aSect the decision 
upon the merits, efieot should not, unaerActVIII 
nf 1859 s. 350. be given to it in speoial appeal. 
DOORGA NATH BHADOORY V. ROOKMINEE 
KANTBAGCHEE.21WR.167 

(17441— S. 99 ( = Civ . Pro. Code, 1877. s 078) 
—Remand by appellate Court lor amendment of 
plaint, — In a suit for damages for loss of produce 
of certain land. which was dismissed by the origi- 
nal Court, thelower appellate Court remanded the 
case in order that the plaint might be amended 
bv the addition of a olause praying for possession 
of the definite lands on which the orops in dis- 
pute had been towa and the oase be re-tried. 
The first Court re-tried the suit and again djb- 
missed it. The lower appellate Court gave the 
“ pondoDt a decree in the suit. Held that the 
irregularity committed by the lower appellate 
Court in ordering the plaint to be amended, 
was not such as in anyway to agent the merits 
of theoass or the jurisdiction of the Court, 
and oould not, therefore, under the provisions 
of e 57S Civ. Pro. Code, 1877, justify the 
Hinfiirbpuce of the deoree of the lower appellate 
Court if otherwise substantially and equitably 
juat. ' KASHI NATH V. RACHPALI, A.W.N. 

1881, 121- 

,1745)— S. 9.9 ( = 1882, Civ. Pro . Code s. 578, 
— Bengal Civil Court Act 0*°' ^ DisUiot 
Transfer of appflaZ J^d adjourned the case 

Judg e evidence. Subsequently 

in order to take * ut tner ® tho gi e of the Sub- 

b V ra °Q f0 Judgo h wbo P took the further evidence 
ordinate J u ^ 9 wao al< Eeld, that the 

and dls P° s ®* ° { VI P of 1871, more especially 
terms of s. 2b ot ac wide, and 

° f TjustSy he ‘transfer made in the case 
ing that there ? would not amount to 

Lrtri.t h “” s: 

N. 1883, 220. 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued , 

(1746)— S. 99 ( = Civ . Pro. Code , 1882, s. 578 ) 
— Omission to issue commission, saving of.— The 
omission to issue a formal commission to take 
oath under the Indian Oaths Aot is a defeot or 
irregularity suoh as is contemplated by s. 578 of 
the Code, MaDHOGIR GOSSAI v. GOPAL 
BHASKAR, 7 C PL R. 122. 

(17-47) — S. 99[ = s.57S. Civ. Pro. Code, 1882) 
— Material irregularity — Revision.— An appel- 
late Court which, contrary to s. 578, reversed 
the decree of the lower Court on the ground of 
an irregularity not affecting the merits of the 
case or the Court’s jurisdiction, commits a 
material irregularity. JA1MAL SINGH v. GUN- 
PAT MAL, 65 P.R. 1891. [fl. f 26 P.R. 1892.] 


(1718)— S. 99 ( = s. 578, Civ. Pro. Code, 1882) 
— Misjoinder of different causes of action whether 
cured by-- Damage of two persons by same tortious 
act— Right to sue as joint plaintiffs. — Damage 
was caused to two members of a firm by the 
same wrongful aot of the defendaut. The two 
members brought a suit as co-plaintiffs for 
damages. Bat the plaint was so framed that 
each plaintiff was suing, individually, for the 
injury to his personal reputation and oredit. 
Eeld. that, in such a oase, each plaintiff had 
a different cause of action, and that the joint 
suit was not maintainable. But the two plain- 
tiffs might, had they so chosen, have instituted 
an aotion for the joint damage suffered by the 
firm. Though it is open to plaintiffs in Eng- 
land to join in one suit distinot causes of aotion 
under certain oiroumstances, there is no such 
privilege oonferred by the Code of Civil Proce- 
dure. Under the Code, the plaintiff can do so 
only in respect of the same oause of aotion. 
The powers of the Courts are derived in India 
entirely from legislative enaotments, and their 
jurisdiction does not commenoe till a suit has 
been instituted in the manner allowed by law. 
Henoe, misjoinder of causes of aotion is not 
oured by tho provisions of s. 578, Civ. Pro. 
Code. MANGHAM MAL ROCHIRAM v. 
MICHUMA REWACHAND, 1 Sind. L.R. Ci«il 
181. (11 C. 524, 26 B. 259, 34 C. 652 : R.) 

(1749)— S. 99 ( = s. 578, Civ . Pro Code ) 
1882) — Misjoinder of defendants. — When several 
persons have been joined as defendants in a 
1 siDgle suit based on a oontract, which, however, 
evidenoes an individual and separate contraot 
with eaoh defendant, and the defendants have 
been prejudiced by the misjoinder, the defect is 
not one whioh oan be cured under s. 578, Civ. 
Pro. Code. NAMASIVAYA GURUKAL v. KADIR 
Ammal, 17 M. 168 = 4 M L,J 31. [£., 27 M. 

80, 2 C.L.J. 602, 5 C.L J. 71.] 

(1750)— S. 99 — Misjoinder of causes of action 
— Sustaviability of plea in second appeal — 
Applicability to suits and appeals instituted 
before Act V of 1908 cams into force.— A and B 
obtained two separate money-decrees against C 
and attaohed certain properties in execution 
l thereof. When the properties were attaohed 
by A, the three plaintiffs and the 4th defendant, 
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X of 1877, XXIII uf 1861 and VIII of 
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the ohildren of C. put in a olaim-petition on the 
ground that the properties belonged to their 
deceased mother. No suoh olaim-petition was 
put in when B attached these properties. The 
suit for declaration that the attachments made 
by A and B are not valid, was dismissed by the 
Mu ns iff but was decreed by the Bub-Judge. 
Held, that the objection that the suit was bad 
lor misjoinder of causes of action cannot be 
beard in second appeal. S. 99 of the new Code 
provides that “ no decree shall be reversed or 
substantially varied on account of any misjoin- 
der of parties or causes of action." That section 
is one regulating the procedure of the appellate 
Court and was therefore applicable to all appeals 
heard after the new Code came into force. (34 

7 M - L - T - 29G « doubted’ 1910, M. 
W.N. 640, 719. 33 M 241. R„) The oircum- 
stanoe that the suit or appeal was instituted 
before Act V of 1908 came into foroe does not 
affect the applicability of s. 99 of the new Act. 
(20 M.L. J. 344, F .) That the plea of misjoinder 
of causes of aotion had been upheld in the Court 
of first instanoo and only failed in the first 
appellate Court is also immaterial in deter- 
mining the applicability of r. 99. The declara- 
tion granted by the Subordinate Judge that the 
entire attachment of tho suit-proporties was 
invalid was bad in law, as plaintiffs were only 
three out of the four persons entitled to the 

_ r on tho claim-petition 

against the 4th defendant had booome final, 
no suit having been brought within one year 
from its date TKJMAL 80WOAR v. Jaggu 
PILL A Papayamma, 1912, 1 M.W.N. 50. 

(1750-a) — S. 9!> { — Civ, Pro . Code, 1859. 
s. doO) Actual for test —Non- joinder — Defect 
cured by s. Son . — In an aotion brought, by a 
Hindu husband for a tort and personal grievance 
to himself and wife, the Chief Court hold that 
the non joinder of the wife was oured bv s. 350 
of Aot VIII of 1859. MUSSAMMAT Goo.IREE 
v. Ruttun Chund Puree, 3 P R. 1869. 

(1750-6) s. 99—Ser ACT XL OF 1858 s 3 
9 A. 508 — A. W.N. 1887, 189. ' 

(1751) S. 99 — See Ben. ACT XI OF 1859 

s. 9,30 U. 794-7 0. W.N. 609 ' 

(1752) — S. 99 -See CO SHARERS — SUIT BY 
CO-SHARERS, 4 A. 289=A.W.N. 1882. 36. 

(1753) 8.99 See DECLARATORY DECREE 

N U l T 88C 0 l^ REVERSIONEI!S ' 8 A ’ 36& = A ‘W.’ 

(1754)— S. D9— Sec EVIDENCE ACT 187-1 
bs. 65 (6), 107, A. W.N. 1881, 9. ' 7 ' 

(1755)— S. 99 Efioot— Misjoinder of causes 
,“ tl0 " n “ a Rround of ''ppe»l — See Hindu 

daw-adoption, r, a.l j. 007, p.o. = ioc 

L.J. 58=13 C W.N. 920 = 5 M L T 4 a 3 = 1 1 
Bom. L.R. 833 = 36 C. 780 = 3 Ind. ' On* 882- 
93 P.R. 1909 = 68 P.L.R ,910=146 P W 
R. 109 = 36 I. A. 103 = 19 M.L.J. 548. 

(1756)— 8. 99 Misjoiudor of causes of action 
if ground of appeal — Sec HINDU Law — 

Widow . 6 Ind. Oas, 248. 


Ci*. Pro. Coda (Acts Y of 1908, XIV of 1882 

X 1877 \ XXIII of 1861 and Vlllof 
1859) — continued. 

O 757)— 8. 99— Recording evidence in English 
in ejeotment suit— Irregularity— See LAND- 
LORD and Tenant— Holding over 34 n 

j 396 = 11 O. W.N. 826. ' 

(1758)— 8. 99 — See MISJOINDER OF CAUSED 
OF ACTION, 189 P.R. 1988, 6 Ind. Cas 15 
“ 8 M.L.T. 6 ; 2 A. L.J. 91. ‘ 16 

(1759) 8.99— oft? Misjoinder— Of Plain 

TIFt S AND CAUSES OF ACTION 24 O 
j 540. ’ 

I 

(1760)— 8. 09— See MORTGAGE— REDEMP- 
TION, 6 O C, 135. ^ 

(1761) S 99— Death of next friend pending 
appeal by minor Omission to appoint new next 
friend mere irregularity within— See Nevp 
FRIEND, 3 A.L. J. 81 = A. W.N. 1906, 40 = 28 

A • 328. 

(17621— 8.90— Sec Plaint-Verification 

AND SIGNATURE, 103 P.L.R. 1902, 7 N.L.R. 

o«j • 

(1763)— s. 99~s<'3 remand, n a. 35. 

I (1761) — S. 99— G round of second appeal not 
affecting tho jurisdiction of the Court or the 
merits of the case, but relating to order of 
lower appellate Court remanding case for 
amendment of plaint— Whether sooond appeal 
lies ou suoh grounds-Sre SFECIAL OR SECOND 

appeal— Grounds of appeal, 14 Bur.L.R, 
1 

99 -See SPECIFIC RELIEF ACT, 
1877, s. 42, A. W.N. 18S7, 231. 

(1766) 8- 99 — Sec STAMP ACT. 1S79 q. 34 

ol. 3. 5 M. 220. ' * 

(1767)— S. 99— Sec Stamp aCT, 1S79 s. 39 
Proviso 3, 13 B. 449, F 3. 

(1768)— S. 99 — Effect of over-valuation or 
under valuation of suits — See SUITS VALUA- 

n CT ’ 18S7, 8 * 81 • 20 726 = 8 M. 

L.T. 404 = 8 Ind. Cas. 545. 

(1769)— s. 99— St” Transfer of Proper- 

T\ ACT, 1882, s. 69. 5 Bom. L.R. 389. 

(17G9-(7) 8. 09— See Nos 372, 39S 401 

“V MS ; "«■ sup,,) AND NOS.' 

2488 r * 26(Wi ri00 ' 2717, 2751-e, 

sioi / fu'l' '] S rVn 29061 3 °°°’ 3099 ’ 3 M9. 

3l94-i7. 3465, 4ol0, 4851. 4909, 4930 5394 
5529. 6570, 6593. 665*. 5673, 5674, 5679 5680 
5691, 5682. 5GS3, 5684, infra. ' ‘ 

(1770)— Se. 99, 105— Powers of appellate 
Courts and High Court— See JURISDICTION 

Question of jurisdiction, 2 Ind. Cas. 

1 * 

TirTe3 71) “ S * " and °* *• rr * 3 4 (4 )— See 

Misjoinder of plaintiffs and causes 

Ol' ACTION, 3 Bom. L.R. S7S = 26 B. 269. 

^ 772 *~"®' 99 • O- n. r. 3 — Sm multi- 

FARIOUSNESS, 4 A. 163. 
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(1773) — S. 99, and O. II, rr. 4 & 5— See MIS 
JOINDER OF PARTIES, 10 C. 1051. 

(1774) — S. 99, O II. r. 6 — See APPELLATE 
Court — Miscellaneous, 15 a. 360 = a.W. 

N. 1893, 150. 

(1775)- S. 99. 0. 3, r. 2, 0. 0, rr. ll and 13 
( 1 ) = (ss. 378, 31. Civ. pro. Code , 1882) — 

Conditions for suing 0y agent— Absence of 
principal from jur isdiction O sections first 
raised in second ajptal— Maintainability.— In 
this case the suit was brought and the plaint 
was signed by a duly authorised agent holding 
a general power of attorney. The proceedings 
did not show that the principal was living away 
irom the jurisdiction of the Court at the time 
of bringing the suit ; nor was it shown that he 
was unable to sign the plaint himself owing to 
absence or any other good cause, Objections 
on these grounds were taken for the first time 
in second appeal. Held, that the mere fact 
that the plaint in a suit has not been signed 
by the plaiutifi named therein or by any 
person duly authorized in that behalf, as 
required by s. 51 of the Code, will not neces- 
sarily make the plaint absolutely void, and 
that the defect in the signature in the plaint 
or the absence of signature, where it appears 
that the suit was in faot filed with the know- 
ledge, and by the authority, of the plaintifi 
named therein, may be waived by the defend- 
ant and, having regard to s. 578 of the 
Code, is not a ground for interference in second 
appeal. Held , further, that such oojections 
mieht have been raised in the original proceed- 
ing when the fact of the plaintiff's absence or 
otherwise would have been inquired into by the 
lower C urt. THA Za N v THa DUN4 L B.R. 

9R4 (8 Bur. Jj.R. 103, 1 L.B^R. 191, 6 B, 

H Ci 159, 2 L.B R. 41, 22 15 ^ 1 

R. 245, 12 B. 69, 

(1776)— S. 99, o. 22, rr. 3,4— Sole appellant 

dmn7 vending appeal No application niaaoto 

brinn Representatives on lecord-VakaLtnama 

filed on bihalf ot the representatives- Abate- 

mtnl-irri'jularity not affecting merds.-An 

amTellani. d.ed after filing bis appeal and no 
appellant u tn bring his represent- 

application "as ^ d & ^ Ualnama was 

stives on tbe reoor , represent- 

filed by a p e»d*T on bebaH^ ^ P g smt 

atives and the appe d el i ant : 

rr,=" sx, B ““ 

KHAN v. Murtaza. 9 Ind Cas y/# 

(1.7771 S- 99 . i' CAL Minor's- Suit 

°Irrfg^l 9^443 'of ^th^Tliv! 

““Son 1, “‘ b “ 


Civ. Pro. Code (Sets V of 1908, XIV of 1883, 
X of 1877, XXIII of 1861 and VIII ci 
1859) — continued. 

though no formal order appointing her to be 
their guardian is drawn up, and no attempt is 
made to serve the summons upon the minors 
personally or upon their mother, a pardahna- 
shin lady, before serving it upon the only adult 
male member and the karta of the family, 
these defects in procedure, if they have not 
caused any prejudice to the minors, are irregu- 
larities which, under s. 678 of the Civ, Pro- 
Code, would not have furnished grounds for 
reversing the proceedings in the former suit, 
if they had been raised upon appeal in that 
suit |much less oould they furnish any ground 
for reversing the proceedings by a fresh suit. 

Must. Bipi walihan v. Banke Behari, 

5 Bora. L.R. 822. 

(1778) — S. 99, O. XLI, r. 32— See APPEL- 
LATE COURT-- REJECTION OR ADMISSION OF 
EVIDENCE. 11 W.R. 257,5 B.L.R. App. 10. 

(1779)— S. 99, O. XLI, r. 32— See SMALL 
Cause court, Mofussil, Jurisdiction of 
—small cause court, mofussil, Prac- 
tice and procedure of, 5 N.W.P. 55. 

(1780)— S. 99, O. XLT, r. 32— See VALUA- 
TION OF SUITS, 1 B.H C. 163. 

(1791) — S. 99 — Sch. II — Arbitration — 
Whether second schedule part of the Cede — 
Death of one of the parlies to the agreement 
— Abatement. — Sch. II of the Code is as 
muoh an enaotment as any other part of the 
Code, and where parties apply to refer the 
matter to arbitration in appellate Court, that 
Court must, under paragraph 3, soh. II, 
refer the matters in dispute between the 
parties to arbitration, and if the Judge omits 
to do so, his judgment is defective, and 8, 99 
does not cure the defcot. The authority of an 
arbitrator is not revoked by the death of one of 
the parties to tbe original application, and as 
the right to sue survived, the case should have 
been referred to arbitration after substitution 
of the heirs. DATTA v. Khedu, 8 A L.J. 
678. 

S. 100 ( = 1882, a. 584 = 1877, s. 584 = 
3859,8. 172). 

See Special or second appeal. 


(1782)— S. 100, ( = Civ. Pro. Code, 1882, 
s. 564 .)— S. 584 of the Civ. Pro Code, appears 
to supply a reasonable interpretation of the 
expressions “ illegally ” and “ with material 
irregularity” occurring in s. 622 Cls. (a) 
and ( h ) embody what s. 622 refers to in the 
word “illegally;” that is to say, to oases where 
the Court below has, in the exercise of its 
jurisdiction, come to a deoision whioh is 
contrary to some speoified law or usage having 
the force of law, or failed to determine some 
material issue of law or usage. And ol, (o) 
indicates the meaning of “material irregularity” 
whioh means some material irregularity in 
I procedure whioh may possibly have produoed 
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<Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859 ) — continued 

error or defect in the decision on the merits. 
(Straight aud Tyrrell, JJ.) BADAMC KUAR 
v. DlNU RAI, 8 A. Ill, F B. = A.W.N. 1886, 
28. (3 A. 203, Tl.) [Appr., 13 C. 225; R,. 9 A. 
104, 14 C. 768.] 

(1783) — S. 200 ( — Civ. Pro. Code , s, 1882), 
s. 5S4\-Act XII o/ (881 N W.P. Rent Act), 
s. 1H9 — Appeal — Procedure , — S. 584 of the 
Code of Civil Procedure has no application 
to an appeal heard by a District Judge under 
s. 189 of the N. W.P. Rent Act. PlRYA DAS 
v. MAKUND, A.W.N. 1900, 213. 

(1784)— 8.100 ( = s. IS'/, Civ. Pro Code. 1882) 
— Appeal under the Agra Tenancy Act, not a 
second appeal under s. W,— Upon an appeal 
being preferred to a Distriot Judge under 
s. 180, sub s. (2), ol. (a) of the Agra Tenanoy 
Act, 1901. it is competent for the Judge 
to determine the questions of proprietary 
title raised and determined in the subordinate 
Courts, such appeal not being second appeal of 
the description referred to in s. 584 of the 

Code. Hamid Husain v. Bhola Nath, A 

W.N. 1906, 186. 

(1785)— S loo ( = s. .5 81, Civ. Pro. ('ode, 
1882) — Discretion — Second appeal —Co-sharers 
— Construction on joint land — Mandatory in- 
junction— Special damage. — Plaintiffs and 

defendants were co-sharers. Defendants built 
upon land which was oommon land. Plaintiff?, 
thereupon, brought a suit for a mandatory 
injunction. The Court of first instance granted 
the injunction, but the lower appellate Court, 
finding that no special damage had occurred 
and the plaintiffs had committed a similar 
wrong before, refused it. Held, that a second 
appeal would lie, although the granting of a 
mandatory injunotiouwas a matter of discretion 
inasmuch as, (1) tho dofondant having built 
upon common land, tho deoision appealed 
against was oontrary to law as speoified in the 
memorandum of appeal within the moaning of 
s. 584 of tho Code, and (2) the Court below had 
exorcised not a judioial, hut an arbitratory, 
discretion. Sembh : — It is not tho law that’, 
where a wrong has boon previously committed 
by the plaintiffs, redress ought not to bo given 
to thorn if a similar wrong is afterwards 
committed by the defendant. Where a oo- 
sharer makes constructions upon common land 
it is not necessary for a co sharer, who has not 
acquiosccd in such construction, to prove 
special damage. RAM Bahadur Pa l v. RAM 
Shankar Prasad pal. 2 A L J. 456 = 27 A 
688 = A.W.N, 1903. 158, 158P.C. (18 A. 115)18A 
361. Belted on ; 26 A. 327, A.W.N. 190., 55. 
A.W.N. 1901, 53. 12 A. 426, 9 A, 661, R.) 

(1786— S. 100— Second appeal— Krror cf law 

. ^ . O 'Mission to 

consider important part of evidence— Deposition, 
construction of— No question of law.— An 
erroneous view of ovidenoe does not, iu every 
ease, involve an error of law sufficient to support 
a second appeal, But a total omission to 


I 


Civ. Pro. Code (Acts Y of 1908. XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

i consider an important part of the evidenoe is an 
error of law. (30 C. 207, R.) The construction 
of the deposition of a witness is what the Court 
thinks proved by it. It is a misapplication of 
the term to speak of it as a construction, so as 
to make it a question of law. NARAIN Pal v. 
Addoita MONDAL, 3 Ind. Cae. 173. (23 W 
R. 250, R.) 

(1787) S. 1(H) ( = .i,.5 81, Civ. Pro. Code 
1882 ) — Question raised for the first time in 
second appeal -Jurisdiction .— A question aB to 
the competency of an inferior Court can be 
allowed to bo raised before the High Court 
even though it was not taken before the inferior 
Court. The fact that the lower appellate Court 
has exercised jurisdiction not vested in it by 
law, may be raised as a good ground of second 
appeal under s. 584, Civ. Pro. Code, if the same 
is “speoified” in the memorandum of appeal. 
Per Boner jee, J. ACHHA MIAN CHOWDHRYv’ 
DURGA CHURN LAL, 25 C. 146 =2 CWn’ 
137. [R. t 7 C.L.J. 152,] * ’ ‘ 

(178?) — 5. 100 (asCir. Pro Cede. 1882, 

• 1 . 584j — Order dismissing appeal— Second 
appeal— Limitation Act, 1877, s. 4.— An order 
dismissing an appeal, under s. 4 of the Limit- 
ation Act, is a “ decree passed in appeal, *' so as 
to admit of a second appeal therefrom under 
p. 5R4 of tho Civ. Pro. Code. GUNOA DASS 

Deyv.Ram.ioy Dey, 12 C. 30. [F, 27 M 
21 = 13 M.L J 300.] 

(1789) S. 7 On ( = Czv Pro. Code, 1892,) 
s. 584 ) — Substantial error in procedure— Deci- 
sion on rise not raised by parties. Where the 
lower Court disposed of a suit upon a case not 
raised by tho parties and to which the evidence 
had not been directed, held that there was a 
substantial error or dofeot of procedure within 
tb° moaning of s. 584. SHIYABASYA kom 
AMINGAXDA V. SANGAPPA bin AMINGAVDA. 
1 A.L.J. 637. P.C. = 8 C.W.N. 865 = 29 B. 1=6 
Bom. L R. 770. (14 C. 740= 14 I.A. 101, P.C. 
18 C. 23 = 17 I.A. 122, P.C. R.) 

(1790) S. li>0 ( = s. 6S4, Civ, Pio ('ode, 
ISS1)— Substantial error or defect of pro cedure 

Hign court — Second appeal— Question of law 

Lower appeillate Court itself making out a 
new case for the parties .- Where a lower appel- 
late Court disposes of a suit upon a case not 
raised oy the parties and to which the evidenoe 
has not been directed, there is a substantial 
orror or defect of procedure within the meaning 
of a. o?4 of tho Civ. Pro. Code ; and the High 
Court can in secoud appeal reverse the deoision 
so Arrived It is within tho jurisdiction of 
tho High Court in secoud appeal to dismiss a 
case if the Judges are satisfied that there is, as 
au English lawyer would express it, no evi- 
dence to go to the jury, because that will not 
raise a question of fact such as arises upon the 
issue itself, but a question of law for the oon- 
mderaUon of the Judge. 8HIYABASAVA ▼. 
bANGAPFA, 6 Bom, L R, 770-29 B. 1. 
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Giv. Pro. Code {Acts V of 1908, XIV of 1889, 

X of 1877, XXIII of 1861 and VIII of 
1869)— continued. 

(1791) — 8. 500 {^s. 184), cl. (a) Civ. Pro. 
Code , 1882) — Second appeal, competency of 
High Court in, to examine the evidence as to 
“ usages having the force of law. ” — Right to 
trees on ryots ' holdings under ‘ Zemindar ’ 
Though a. 584 of the Code disallows a second 
appeal with reference to findings of fact, yet the 
existence or nonexisteDoe of a usage having tbe 
foroe of law is unaffeoted by sucb disallowance. 
Consequently, it is the duty of the Court 
when it has to pronounoe upon that question 
to examine the evidence bearing upon it, not 
only as to the suffioienoy thereof to establish all 
the elements (antiquity, uniformity, etc.,) 
required to constitute a valid usage having the 
force of law, but also the credibility of the evi- 
dence relied on and the weight due to it (4 M. 
272, 7 M. 3, 8 M. 464, R. ; 10 C. 138, 22 B. 
430, Not F.) and in India it has been laid down 
ever since the days of Manu that, “ custom 
is transcendent law.” A ryot holding lands in a 
zemindari on a permanent tenure would, as 
regards land on which money-assessment is 
paid be prima facie entitled to the trees therein 
exclusively. In regard to lands, as to which tbe 
sharing of crops between the zemindar and ryot 
prevails the zemindar and the ryot would be 
jointly interested in the trees standig thereon, 
but presumptions to the above effect are liable to 
be rebutted by proof of usage or contract to the 
oontrary. ABRaYYA v PaPPAYYA RaO BAHA- 
DUR 29 M. 24= 16 M.L.J, 8. (26 M. 252 t .) 
[Ai) pi.,] 5 M.L.T. 210; D. 17 M.L J. 64 = 2 M. 
L.T. 25 = 30 M. 155 ; R., 28 A. 698 — 3 A L J. 
467 = A.WN. 1906 187.) 

( 1792 ) — S. 100 i-Civ. Pro . Code, 1882, 
s :,8h— Second appeal— Nature of tenancy — 
Question of law.— Tbe question as to tbe nature 
of tbe tenancy, whether the tenants are merely 
tenants-at- will or yearly tenants is a Question 
of law which can be dealt with in second 
appeal. 8ULATU DASS V. JADU NATH DAS, 

8 O.W.N . 774, F.B. 

(1793) — S. 100 ( = Civ. Pro. Code, 1882. 

s 5bl, -Second appeal- Inferences of Jact cn of 
law — In second appeal, tbe High Court has 
the Dower of considering whether the procedure 
a ^ a t v the lower appellate Court in dealing 

Witt* -'Sp'SUS 

185. 

^ O inn l -Civ Pro. Code, 1882, 
M9i)-S. WO ~f v - ^procedure — Mate- 

iHSirSMe as 

C. 11-89 


Civ. Pro. Code (Acts Y of 1908, XiV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

has not apparently considered all the material 
faofcs and circumstances of the case, the proce- 
dure adopted by it in the trial of the case is not 
one in accordance with law and is a substantial 
defeot whioh may lead to an error in the deci- 
sion of the case on the merits. BHUPUT RAI 

V. Kali rai, 6 C.W.N. 357. 

1 1 795)— S. 100 ( = C\v . Pro, Code, 1882, 
s. 584 ic)— St cond appeal— Substantial error 
in procedure — Omission to try material issue. — 
In a suit for sale on a mortgage, the defendant 
pleaded that he bad purchased the property in 
suit and had paid off lions prior to that of the 
plaintiff, but without particularising what 
those liens were. The Court of first instanoe 
did not try the issue raised by this plea, and 
disposed of the Buit on another ground. On 
appeal, the lower appellate Court merely held 
that the appellant’s evidence in support of the 
plea above stated was iusuffioient without oor- 
roboration, and that bonds produced by him 
and alleged to have beeu paid afforded no oor- 
roboration. That Court, however, decided the 
appeal on the finding that the view taken by 
the first Court on another point disposed of the 
oase. whioh, in reality, it did not. On appeal 
to tbe High Court, it was held that there was 
a substantial error in the procedure of tbe lower 
appellate Court which had probably produced 
a defect in tbe decision of that Court within 
the meaning of s. 584 of the Code of Civil Pro- 
cedure. 8 heo Dihal Singh v. Jai Mangal 
SINGH, A.W.N. 1896. 104. 

(1796)— S. 100 — Second appeal — Point of law 
— Whether decree fraudulent — Conclusion of law 
from facts. — A findiog of the lower appellate 
Court that a oertain decree is uot fraudulent is 
not a finding of faot, but is a conclusion of law 
arrived at lrom facts found and is, therefore, 
amenable to reversal in second appeal. DEO 
Nagar Roy v. Ram Sewak Mahto, 3 Ind. 
Cas. 398. 

(1797)— S. 100 ( = 5. 581, Civ. Pro. Code 
1882) — Chief Court , Punjab, appeal to— Ques- 
tions of fact are open for decision, — An appeal 
from an appellate Court to the Chief Court. 
Punjab, is not limited, as such appeuia are, 
under the Code of Civil Procedure, s. 584. The 

I Chief Court has authority to deal with the evi- 
dence and decide questions of faot. BUDHA 

MAEj v. Bhagwan Das, 18 C. 302, P.C, 

(1798) — S. 100 < = s. 584, Civ. Pro. Code, 
1882)— Finding of Court of appeal below, not a 
finding of fact, but an inference drawn from 
Judge's view— High Court's interference in'- 
second appeal. — The finding of the Court of 
appeal below, — “as the manufacture of indigo 
is an agricultural purpose, it may be fairly 
held that the execution of indigo buildings is 
also in conformity with the purpose for whioh 
an agricultural holding is let,” — not being a 
finding of faot in the striot sense of the ex- 
pression, hut an inference drawn from tbe 
Judge’s view that the manufacture of indigo is 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

an agricultural purpose, it is open to the High 
Court to interfere in second appeal. 8UREN- 
DRA NARAIN 8INGH v. HARI MOHAN MlSSER, 
31 C. 174 = 9 C.W.N. 87. 

(1799* — S. 100 (=s. 584. Civ . Pro. Cede , 
1882) — Omission to decide a material issue, 
ground of second appeal — Issue as to limitation , 
importance of. — Where the first Court dismiss- 
ed a suit on one of the issues, viz., that of title, 
observing that it was not necessary to deoide 
the other issues, one of whioh was an issue as 
to limitation, and the seoond Court deoreed 
the suit by reversing the finding of the first 
Court on the issue of title, but omitted to 
reoord a finding on the issue of limitation. 
Held, that the case must be remanded to the 
lower appellate Court for findings on the re- 
maining issues. KAILASH CHANDRA KUNDU 
V. KUNJA BEHARI GOSWAMI, 4 C.L.J. 86. 

• (1800)— S. 100 ( = Civ. Pro. ( 'ode, 1882, s. 584, 
— Second appeal — Findings of fact by Court 
below . — A Court of seoond appeal is bound to 
accept the findings of faot arrived at by the 
lower appellate Court, provided that there is 
any evidence to support such findings. MEWA 
Bhagat V. Gopal Das, A.W.N, 1890, 196, 
(7 A. 649, Disa.) 

(1801) — S. 100 ( = $. 584, Civ, Pro. Code, 
1882) — Question of fact — Conclusion arrived at 
the same in the lower ('ourts—Secofid appeal — 
Powers of appellate Court. —Where two Courts 
have come to the same oonolusion on a question 
of faot, whioh goes to the foundation of the 
case; namely, what was the rental of the defend- 
ant, it is not open to the High Court, on 
seoond appeal to interfere. - per O'Kincaly , J 

Radha Prosad Singh v.Bal Kowar koeri. 

17 C. 726, F.B, 

(1802)— S. 100 ( = Civ . Pro. Code. 1882, 
s. 584)— Limitation Act (XV of IS??), s. 5 — 
Exercise of discretion by first appellate Court — 
Second appeal . — No second appeal lies where 
the appeal to tho Court below was dismissed as 
barred by time and the latter had rofuaod 
to exercise its disorotion in favour of the 
appellant under s. 5 of tho Limitation Aot 
after fully considering tho facts. HAMID ALI 
y. Gayadin. 26 A. 327. (25 A. 71, F.) [Cited, 
2 AX. J. 455. J 

(1803)— S. 100 { — Civ. Pro. Code, 1882, s. 584) 
—Second appeal — Refusal, of lower appellate 
Court to admit additional evidence, no ground of 
Second appeal. It is no ground of second appeal 
under s. 684 of the Code of Civil Procedure that 
the lower appellate Court hasdeoliued to receive 
additional evidence tendered to it under a. 5C8 
of the Code. Ram Piari v. Kallu, A.W N. 
1900, 195. (Marsh, 278, 7 W.R. 480, 16 W 
B, 429, jF.) 

(1804) — S. 100 ( = s. 584, Civ. Pro . Code , 
1882) — Second appeal, ground of — Erroneous 
conclusion of fact upon evidence .— The question 
whether there is evidenoe before the Court on 


Civ. Pro. Code (Acts Y of 1908, XI V df 1 198& 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

whioh it could properly arrive at a given con- 
clusion of faot is a question of law whioh may 
be taken in seoond appeal, but if there ia 
evidenoe, though the Courts below may have 
oome to an erroneous oonolusion on it, there 
is no second appeal against such finding. Ma 

Tha V THA Do BO. L.B.R. 1893—1900, 543. 
(12 C. 93 and 18 C. 23, F.) 

(1805) — S. 100 (-s. 534, Civ , Pro. Code % 
1882) — Finding of fact— Second] appeal— High 
Court — Jurisdiction — Evidence — Relevancy- 
Entry in Collector's books, effect of. — Per 
Cnandavarkar and Jacob. JJ.— The faot that 
oertain lands are entered in the Government 
records in the name of a particular person is 
not suffioient by itself to prove that person’s 
ownership in those lands. It can only be evi- 
dence of that person’s title as owner, when 
taken with something else. Per Chaiulavarkar, 
J. — It is a rule of praotioe that a Court of 
appeal should not upset the judgment of the 
first Court on the quetion of faot, depending 
on the appreciation of the evidenoe, unless the 
former Court is quite confident that the judg- 
ment is wrong. This is after all a rule of 
practice, meant for the guidanco of appellate 
Court having jurisdiction to deal with questions 
of faot and they are the sole Judges of the 
question whether a judgment appealed against 
is wrong. The High Court sitting in seoond 
appeal has no jurisdiotron to interfere with the 
exeroise of their discretion in that respect unless 
there is any error of the kind pointed out in 
s. 584 of the Code of Civil Procedure, 1882. Per 
Jacob, J , — Whore there is a clear finding of faot, 
right or wrong, ths High Court on seoond 
appeal is precluded from interfering with it. 
Per Aston, J. dissenting, — The faot that oertain 
lands are entered in the Government records in 
the name of a particular person, is material, 
though not conclusive, evidence of his title of 
those lands. A finding of faot arrived at in a 
first appeal after giving insufficient or perverted 
oousideration to matters which justly weighed 
with the original Court or ought to be well- 
weighed in appeal bears too close a resemblance 
to a caprioious or arbitray decision to permit 
of its being accepted as a proper adjudication 
of faot in dispute aud binding in seoond appeal. 
Pandurang v. ANANT, 5 Bom. L.R. 956 

(1606)— S. 100 ( = $. 5S4. Civ. Pro. Code, 
1882 ) — Second appeal, ground of — Document, 
construction of. — A soooud appeal doe 9 not lie 
booauso some portion of the evidence is in writ- 
ing that is, in the form of a document, and 
tho Judge in the Court of appeal below makes 
a mistake as to the meaning of it. BRAJA 

Mohan Mandai* v, Thakur Dass Nath, 

10 C.L.J. 593. (19 W.R. 222, F.) 

(1807) — S. 100 — Second appeal — Custom— 
Evidence legally insufficient — Potcer of High 
Court to interfere. — Where there is legally 
insufficient evidenoe to prove a oustom, a find* 
ing that the custom exists may bo quMtionod 
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CiY. Pro. Code (Acts V of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

in seoond appeal. Bat when the sufficiency or 
insuffioienoy of the evidence is not a matter of 
law, and depends on the weighing of that 
evidenoe, it is not the practice of the High 
Court to allow a second appeal. MAKUN 
MURARI DASS V. KlSHNA DHONE GHOSE, 9 
Ind. Cas. 889. (29 M. 34, 16 M.L.J. 8. 28 A. 

608, 3 A.L.J. 467, A.W.N. 1906. 187, R.) 

(1808) — S. I00( = s. 5Sl,Civ. Pro. Code, 1882) 
—Second appeal— Court acting on illegal evi- 
dence — Question of custom.— Where the lower 
appellate Court acts upon illegal evidence or 
upon evidenoe, whioh is legally insufficient to 
establish a oustom of pre-emption, or has dis- 
regarded any legal evidence, the High Court can 
treat the question of the existence or non exist- 
ence of a oustom as one of law. but the High 
Court cannot, in second appeal, oonsider the 
weight of the evidence adduced by the parties. 
HASIM ALI v. ABDUL RAHMON, 8 A.L.J. 467 
= AW.N. 1906. 187 = 28 A. 698. (29 M. 24, 

3 A.L.J. *338, R.) [ Appr ., 32 A 125 = 7 A.L. 

J. 36 = 4 Ind. Cas. 304; R ., 30 A. 311 — A.W.N. 
1908, 112 =5 A.L.J. 456 = 4 M.L.T. 169.] 

(1809) — S 200 ( = s. 584 Civ. Pro. Code, 1882) 

Second appeal— Finding' of fact- Petition for 

mutation reciting a gift— Evidence of gift dis- 
believed.— In a suib for possession by the 
daughters of one A, the sons set up an oral gift 
in their favour by the father. They put in 
evidence a copy of a petition for mutation of 

names filed by A in their favour, which said 

that A had made a gift of that property in 
favour of hie sons and widow, and that their 
names may be entered accordingly. Witnesses 

were also produced to prove the gift but were 

not believed by the Courts below. Held that 
the petition tor mutation of names did not 
amount to a gift and the question was not a 
question ol oonstruotion of the petition, but a 
question as to the effect to be given to that 
petition as evidence of gift, and the finding 
that there was no gift was a finding of fao., 
and could not be disturbed in seoond a PP| a '- 

to a rh ati Kuar v. Mahmood Fatima, i A.L 
j 4 , R 21 = A.W N.1907, 36 = 29 A. 267. (22 C. 

g09 ^ | 

(1810)— S. 100 -Second appeal— Question of 

, Jurisdiction of High Court - Where the 
fO'Ct u, second app8&l« s&id 

High Court, “ the evidenoe 

that, on a oarefnl eons.derat 10 ,^ 0 ^ ^ 

and the olcou “- ’ that it went beyond 

lant must suooeed . Mel , q 3eQond 

-e'lrV^^H ^ hapatba- ba« 

K nslo 100 -Second appeal-Limita- 

ni 1877) s 5 -Discretion of Court 
txon Act XV of 187 U . appeal . — Where 

— Extension /the exercise of its 

the lower appellate Com * , Q wbo i 0 0 ase, 

discretion after °° n8l g 0 [ fhe Limitation Aot, 
refused to Aot under s .5 of the ^ tjm6 . barredi 

1877, und dianal8 ^ ,? P B IKBAM SINGH 
no eeoond appeal would he^ mb 

NABAIN SINGH, 9 A.L.J, 292. 


CiY. Pro. Code (Acts ¥ of 1908, XIV of 1682, • 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(1810 6) — S. 100 , O. 42, r. 27— Practice- 
Second appeal— Further evidence admitted by 
appellate Judge— Finding based on evidence 
improperly admitted not binding on High Court 
— The provisions of O. XLI, r. 27 of the 
Civ. Pro. Code, are not intended to give a party 
a seoond opportunity of proving his oase. 
Where a Judge upon appeal took further 
evidence which, however, was not of the kind 
expeoted by him. and used it for the purpose of 
importing prejudice into the oase and punish- 
ing the appellant for refusing to come to terms, 
held that the further evidenoe was improperly 
admitted, and a finding of fact resting upon 
suoh evidence was not binding upon the High 
Court in seoond appeal. KHAZAN SINGH v. 
PANNA Lal, 9 A.L.J. 69. 

(1811)— 8. 100— See APPEAL— DISMISSAL 
OF APPEAL, 147 P R. 1879. 

(1812)— 8. 100 — .See APPEAL TO PRIVY 

Council— oases where appeal lies or 
NOT, 28 C. 190. 

0813)— 8. 100— 8econd appeal against order 
about oosts — Nooessity for good ground for 
appeal — See COSTS— 8PECIAL CASES, 8 O.C. 
•251. 

(1814)— S. 100— Second appeal— Error of law 
— See Evidence act, 1872, s. 36, 11 C.W.N, 
230 = 9 C.L.J. 415. 

(1815)— S. 100 — See HINDU LAW— RELIGI- 
OUS Endowment, 9 Ind. Cas. 650. 

(1816)— S. 100— See LIMITATION ACT, 1908, 
es. 4, 5, 25 A. 7 1 = A.W.N. 1902, 203. 

(18171—8. 100 -See PROVINCIAL SMALL 
Cause Courts act, 1887. s. 15, 20 P.R. 1911 
= 93 P.L.R. 1911 = 54 P.W.R. 1911 = 9 Ind. 
Cas. 579. 

(1818)— 8. 100— See REMAND, 25 W.R. 325, 

1 Ind. Jur. N S. 35- 

(1819)— S. 100— See RIGHT OF SUIT, 5 N. 
W.P. 72. 

(1819-rt) — 8. 100— See NOS. 91, 92, 155, 156, 
295, 372, 543, 544, 1599, 1709, supra , AND 
NOS. 2779, 2802/, 2802 i, 3071, 4382, 4875, 
5167, 5330, 5334, 5392, 5462, 5463, 5470, 5616, 
5649, 5674, 5675, 5778. infra. 

(1820)— Ss. 100 , 101 ( = ss 584, 585 , Civ. Pro. 
Code. 1882) — Second appeal , grounds of. — In 
determining upon what grounds the High Court 
will interfere, in second appeal, with the judg- 
ment of the lower appellate Court, the provi- 
sions of 0 . 584, Civ. Pro. Code, should be strictly 
adhered to. KAMESHWar PERSHAD v. AMANU- 
TULLA, 26 C. 33 = 2 C W.N. 649. (14 C. 740, 

17 C. 291, 18 0. 23, 19 C. 249, R.) [Diss., 31 
C. 155]. 

(1821) — Ss. 100, 101 ( = s. 584, cl. (a) and 
585, Act XIV of 1882 {Civ. Pro . Code) — Find- 
ings of fact distinguished from inferences or con- 
clusions of law— Second appeal— “ Specified 
law .” — A Court of seoond appeal, for the pur- 
pose of oousidering the weight of the evidenoe 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 


18 not competent, according to 83. 584 and 585, 
Civ. Pro. Code, to entertain a question as to 
the soundness of a finding of faot by the Court 
below. The first Court’s decision aa to the 
efleot of evidence must Btand final as to the 
faot6. But the soundness of oonolusion may 
involve matter of law, and may be questioned 
by a Court of seoond appeal. Where a higher 
appellate Court, on a second appeal, deoided 
that a oonolusion, drawn by an appellate Court 
affirming the judgment of the first Court, that 
the defendant had aooepted as a binding alle- 
gation upon him, a mortgage executed by his 
mother, with whom he was sharer by inherit- 
ance on the property oharged, was not warrant- 
ed by the facts found, and reversed that judg- 
ment, held, that the third Court had not exceed- 
ed its powers under as. 584 and 585 by revers- 
ing the decision of the Court below F., 24 
C. 825; Appl 9 C.W.N. 663; R., 21 B. 91, 21 

B. 110, 19 M. 485, 25 C. 896, F.B., 26 C. 53, 3 

C. W.N. 255, 5 Bom. L R. 225, 5 Bom. L.R. 

956, 9 C.W.N. 690, 6 C.L.J. 237 = 34 C. 941 = 
11 C.W.N. 969, F.B.; I)., 32 C. 719 = 1 C.L.J. 
232.] The term “specified law” in s. 584 (a > , 
first introduced in the Civ. Pro. Code of 1877, 
means “speoified in the memorandum or 
grounds of appeal.” RAMGOPAL v. SHAMES- 
Khaton. 20 C. 93, P.C. = 19 l.A. 228. (18 C. 

23, F., [R., ‘25 B. 202.] 

(1822) — Ss. 100 , 101 ( = Ciu. Pro. Code , 
ss. ■'*84, 088 of 1882) — Question of fact — Second 
appeal on facts. — A Court of seoond appeal 
oannot entertain an appeal on any question as 
to the soundness of findings of fact by tbo Court 
of first appeal; and if there is evidence to bo 
considered, the decision of that Court, bowevor 
unsatisfactory it may be, if examined, must 
stand final. RAMRATAN SUKUL v. NANDU. 

19 C. 249, P.C. = 19 I. A. 1. (if. 21 C. 504, 19 
M. 485, 26 C. 53 = 2 C.W.N. 649, 4 C.L J. 
198 ; D., 20 C. 93 ] 


(1823)— S3. 100, 102, O. XL1II, r. 1, 6 . 106 

— See appeal— Orders, 3 A. is, KB. 

(1824)— Ss. 100, 10), H4, O. 47, r. /, <>. 47, 
rr. 7 a>id 0 (-ss. 584, 091, 088, 080, Cir. Pro. 
Code, 1882) — Rcvieii ' of judgmnit grautal for 
any other sufficient reason" — Ot jeclioyi against 
the orde > in appeal from final decree.— Ss. 584 
and 691 of the Oodo do not control s. G29, so as 
to oonfer a right of appeal in a case, whero the 
appeal is not based on one of the objections 
mentioned in s. 629. An objection against the 
order of admission of an application for review 
of judgment oannot be taken in an appeal 
agaiust the Gual deoreo exoept on one of the 
grounds mentioned aa grounds of objeotious in 
s. 629. Where an application for review of 
judgment is granted for “ any other sufficient 
reason ” under s. 623 of tho Code, the suffioieuoy 
or otherwise of tho reason is not a good ground 
of appeal against tho order. GOPALA AIYAR 

V. Ramaswami Sastrial, 17 M.L.J. 603 = 2 
M.L.T. 819-31 M, 49. (27 A. 695, 24 C. 878, 
*\; 23 M, 314, D.) 


Cl*. Pro- Code (Aeta Y of 1908, XIV of 1889. 

X Of 1877, XXIIJ of 1861 and VIII of 

1859) — continued . 

(1026)— 88. 100, 115—586 BENG. ACT I OF 
1879, 88. 87, 137, 144, 1 C.W.N. 341. 

(18261—5. 100, O ■ 17, r. 1, and 0. 41, r. 2 — 
Adjournment — Reasons to be recorded — Ground 
not taken in memorandum of appeal that 
evidence was not taken— Leave to be heard in 
support of such ground — Appeal — Pleadings.— 
Where a Court finds the adjournment of a oase 
to be necessary beyond the following day, it is 
bound to rooord its reasons- The failure of a 
Court to examine the witnesses of a party is a 
valid and substantial ground for interference 
under s. 100, Civ. Pro. Code. (2 L.B.H. 93, 
Expl.) The failure of the Court of first 
instanoe to examine the defenoe witnesses was 
not mentioned among the grounds of appeal in 
the lower appellate Court, but the defendants 
pleader at the hearing asked permission to raise 
this point. The Judge refused permission, 
although he perceived the grave irregularity of 
the original Court’s proceedings. Held, that 
the lower appellate Court; committed a serious 
error in disregarding this plea, because, al- 
though it was not mentioned in the grounds of 
appeal, it was not a matter to which the other 
side could legitimately objaot on the ground of 
surprise, and because it was a matter olearly 
affecting the decision of the suit on the merits. 

Ma Daw Thu v. Ma Daw, 8 Ind. Car 990. 

(1827)— S. 100. O. 41. r. 10— ora 8PECIAL 

Or second appeal— Errors of law or 

PROCEDURE, 6 N.W.P. 172. 

(18281—5. WO, 0. 41, r. 17 ( = ss. 584, 556, 
Civ. Pro. Code » 1882) — Order dismissing appeal 
for default — Appeal — Re -sub mission after r<- 
nund— Applicability of s. 556.— Under the 
present Code, (Civ. Pro Code. 1903), there is no 
appeal against au order under S. 556 dismissing 
an appeal for default. An appeal if still being 
hoard at tho stage when the proceedings have 
been re-submitted after a remand, and a day 
has been fixed for the parties to file objections 
to the fiudings o: the lower Court, and there is 
nothing to take tho case out of the general rule 
oontaiued in s. 556, Civ. Pro. Code, 1882, nor 
does tbo Code of 1908 make any change in the 
matter. NGA CHOK v. Nga ON GAIKO. U.B. 
R. 1909. 2 Qr., Civ. Pro. 27. (6 A. 363, 15 W. 
R. 235. R.) 

(1829)— 5. loo, O. 41, r, 87 — Admission of 
additional evidenre »» appeal — Discretion of 
Court — Appeal. — A refusal, in the exeroise of 
discretion, to admit additional evidence under 
O. XLI, r. 27 of the Civ. Pro. Code, is not an 
error or defect coming within s. 100 of that 
Code. Whero the lower appellate Court has 
exeroised its discretion and in the exeroise of its 
disoretion has refused to admit additional evi- 
dence, there is uo substantial defect or error in 
procedure whioh would afford a grouud for 
seoond appeal. DURGa PRASAD v. JAINARAIN, 
8 A.L.J. 178 = 9 Ind. Cat. 268. (23 A. 121> K) 

(1829 a)— S. 100. O. 41, r. SI— Appeal- 
Judgment, contents of ^Ground of intirfermte'.' 
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Civ. Pro. Code (Acta ¥ of 1908 t XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

—The failure to write a legal judgment as 
required by 0. XLI, r. 31, is a good and 
sufficient ground for interference under s. 100 
of the Code. Whore an appellate Court concurs 
in the findings of an original Court, it is 
specially important that the judgment of the 
appellate Court should contain the points for 
determination and the reasons for the decision 
as required by law, sinoe the High Court is 
bound iu second appeal to accept concurrent 
findings of fact. MQ PO GAING v. RaMANA- 
THAN CHETTY 11 Ind. Cas. 915. 


3. 101 l = 1882 s. 983 = 1877, s. 586.) 

(1829-6) — S. 101— See NOS. 1820. 1821, 1822, 
supra, AND NOS. 2802-/, 5334, infra. 

8. 102 ( = 1882, s. 585 = 1877, s. 586). 


See SPECIAL OR SECOND APPEAL. 

(1830) — S. 102 [ = $, 586, Civ. Pro . Code, 

1882J — Scope and application. — S, 586 relates 
to appeals from appellate decrees, not to appeal 
from orders. Toe terms of s. 5S6 do not refer 
to the amount in dispute at the time the 
appeal is preferred, buG to the amount or value 
of the subject-matter of the original suit. SRI 
BULLORE BHATTACHARJ1 V. BABURAM 
CHATTOPADHYA, 11 C. 169. [£2., 17 M.L.J, 

376 = 30 M. 212.] 


(183D— S 102 ( = s. 536, Civ. Pro- Code. 
1^2)— Small Cause suit instituted on original 
side — Second appeal. — The applioabity of 
a. 58G. Civ. Pro. Code, depends on the nature 
of the suit and not on the Court in whioh it is 
instituted. The section will apply to a case in 
whioh the Court which entertained the suit had 
no jurisdiction to take cognisance of it MAHA- 

DEO v 3UDHI R\M, 26 A. 338 (9 B. 259, 

F.\ 1 C. 123, Diss.) 

(1832) — S. 102 ( = s. 586, Civ Pro. Code , 
18 B2) — Second appeal — Pecuniary limit 
B 586 of the Civ. Pro Code oontemp ates 
rather the original oharaoter of the .suit than 
[he character which it may subsequently 
assume by operation of findings of the Courts. 
LAKSHUMANDAS v. ANNA, 6 Bom L.R. 731. 

.. no o\ o io2 ( = Civ. Pro. Code , 1882, 

^SG^Provincial Small Cause Courts Act, 
% Second appeal. — A suit of a nature oogniz- 
able by a Court of Small Cause, does not cease 
to be Jo within the = * of s jb6. Code . o 
Civil Procedure, by reason oi 

«£ S W5- A* 

M. 98 [F- 24 °- 057 ' B ■’ 

547 ‘ F ' B] o , = r ;. Pro. Code , 1882. 
(1834)— S. 102 < = , fe 0 f Small 

Cattse*Co«rtT^roppeai/^o , '^“® , ao ^ 8 t j OI ^ l 0 £ h a 

det:e aP ia 0 Smal. P Cau 8 e e Oourt and consequently 


Oiv. Pro. Code (Acta ¥ of 1908, XIV of 1882, 

X of 1877, XXItl of 1861 and VIII of 

1859) — continued. 

no appeal lies from orders passed in such pro- 
ceedings. Dayaram Mansaram Kalar v. 
8ARUPCHAND, 12 C.P L.R, 12. (18 A, 481, 11 

C. 169, 12 M. 116, R.) 

(1835) — S. 102 [ = s. 586 Civ. Pro. Code, 
1882) — Suit for rent and for a declaration as 
to the propriety of patta tendered to the tenant— 
Small Cause suit— Second appal. — Where, in 
a suit for rent uader Rs. 500, the landlord sued 
for a declaration as to the propriety of the patta 
tendered to the tenant and for the recovery of 
the rent, held, that, as the plaintiff oould have 
obtained all the relief whioh he sought in his 
suit without asking fora declaration, the prayer 
for a declaration does not prevent the suit being 
of the nature cognizible in a Small Cause Court 
within the meaning of s. 596 of the Code and 
that no second appeal lies in suoh ease. RAMA- 
CHAND AIYAR v. MlR MUHAMMED NOORUL- 

LA 8AHIB, 1 M.L.T. 314. F.B. = 16 M.L.J. 477 
= 30 M. 101. 

(1836)— S. 102 ( = s 586 , Civ. Pro. Code , 
1882) — Suit to recover Cooks and money cogniz- 
able by a Court of Small Causes — Second appeal 
— Valuation for fiscal purposes and lor jurisdic- 
tion to be determined by the value put by plain- 
tiff.— The plaintiff, a widow of a deoeased 
Brahmin priest, entrusted the defendant with 
certain book3, containing the list of her hus- 
band’s clients, and had authorised him to oarry 
on the business of purohit on her behalf and 
make over the proceeds to her. The suit waa 
brought to recover those books and a sum of 
Rs. 60. whioh had been realised by the defend- 
ant from the jujmans The valuation of the 
suit was below Rs. 500. Held, that the suit 
was of a nature cognisable by a Court of Small 
Causes, as it was one for the recovery of move- 
able property and money, and, consequently, no 
second appeal would lie. The value of the sub* 
jeot-matter of the suit must be determined by 
reference to the value put by the plaintiff upon 
it in the plaint not only for fi3oal purposes but 
also for purposes of jurisdiction . Where the 
value is below Rs. 500, s. 586 of the Code for- 
bids the entertainment of a second appeal, 

Hans raj v. ratani aZiaslwALA Dei, 27 A. 
200 => A. W.N. 1904, 227. 

(1837) — S. 102— Second appeal— Nature of 
suit cognizable by Small Cause Court — Suit for 
damages for cutting away crop. — In a suit for 
damages between two sets of raiyats, the plain- 
tiff alleging that the defendant had wrongfully 
oome and out away the ocop on his land, the 
Courts below found that the defendant had no 
possession or title in the land and was, there- 
fore, liable to damages. In second appeal by 
; the defendant : Held that no second appeal 
lies in this case. (17 C. 707, F.\ 25 M. 540, D.) 
Held, further, that, although a question of 
title to land has been tried, it was tried inci- 
dentally, and, therefore, the second appeal was 
inoompetent. MANBODH ACHARYA v. ANANTA 

Earu, 6 lod. Gas. 415. (2 C. 470, 1 C.L.R. 
33, F.) 
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C\y. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

• (1838) — S. 102 ( = a. 586 of Civ. Pro. Code . 

882) — Rent — Small Cause. — A suit for rent 
(not only bouse) rent is a suit of a nature cog- 
nizable in Courts of Small Causes within the 
meaning of s. 586, Civ. Pro. Code. MAUNG 

Sit Le v. Maung shwe Thin, L.B.R. 1900— 
1902, Vol. I, 69. (23 M. 574, F.,) [ Overruled . 

L.B.R. 1905—1906, 47. J 

(1839) — S.102 ( = s 586. Civ. Pro. Code 1892) 
— Provincial Small Cause Cow ts Act (IX of 
1887), sch. I t art, 31 — Suit of a Small Cause 
Court nature— Second appeal— High Court.— 
The plaintiff sued to reoover from r .he defendants 
Rs. 120 as the value of his 6hare in the produce 
of certain lands alleged to belong jointly to him 
and the defendants. This right was denied in 
the written statement. The lower Courts dis- 
missed the suit. On seoond appeal, a preli- 
minary objeotion was taken that no second 
appeal lay, as the suit was of a Small Cause 
Court nature : Held, upholding the objeotion, 
that no second appeal lay. The question of 
title arose incidentally and did not therefore 
remove the suit frem the oognizanoe of the 
Court of 8mall Causes. KESRISANG Bane- 

sang V. Naransangh Manabhi, 10 Bora. 
L.R. 733 = 32 B. 560. 

(1840) S. 102 ( = s. 586, Civ. Pro Code, 1882) 
— Provincial Small Cause Courts Act [IX of 
1887), s. 23 — Small Cause suit — Secoiid appeal 
Practice. — The plaintiff instituted a suit, in 
a Court having both ordinary and Small Cause 
Court’s jurisdiction, to recover Rs. 75 being the 
Uipan of plaintiff’s lands wrongfully recovered 
by defendant. The lower Courts having decreed 
the suit in plaintiffs favour, defendant pre- 
sented an appeal to the High Court: Re)d, 
that the suit being of the nature oognizablo in 
the Court of Small Causes, the second appeal 
was barred by the provisions of s. 596 of the 
Code of Civil Prooedure. VlNAYAK v.IvRISHNa- 
RAO, 8 Bom. L.R. 289 = 29 B. 623. 

(1841)— S. 102( = s 5.5 6, Civ. Pro. Code. 1882) 
— Second appeal— Limitation Act (AT of 1887), 
art, 40 No second appeal lies* in suits govern- 
ed by the Limitation Act, art. 49, as those 
are suits cognizable by the Court of Small 
Causes. BATH1NI IyUMARASAMI Naidu v 
ANIvAPPA Nayini Varu, 5 M.L.T, 201. 

(1842) — S. 102 ( =» s. 586 Civ Pro. Code. 1892) 
■—Appeal- Suit cognizable by Small Cause 
Court. A 9ui t by a oo-sharor to reoover his 
share of the profits of a hlioti fa/rs/iim recovered 
by another co-sharer is a suit coguizable by a 
Court of 8mal) Causes; and if the claim is below 
Rs. 500, no second appeal lies as provided by 
a. 586 of the Civ. Pro. Code, 1882. VASUDEY 

v. Damodar, 6 Bom. L.R. 870. 

(1843)— S. 102 ( = s. 586. Civ. Pro. Code, 
1882) Suit for damages for trespass — Value of 
suit less than Rs. 500— Suit of Small Cause 
.nature— No second appeal.— Where, in a suit 
for damages for trespass, the damages claimed 
wore less than Ra. 600, no second appeal lay 


CIy, Pro. Code; (Act i Y of 1908, XIV of 1883 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

from the deoree in the suit, inasmuch as the 
suit was not exempted from the oognizance of a 
Court of Small Causes. TRILOCHANA BAKSHI 
v. BROJO Patro, 12 M.L.J. 349. [F. t 26 M. 
362=12 M.L.J. 389 ; Appr.. 1 Ind. Cae. 592 = 
10 C.L.J. 198.] 

(1844) — S. 102 ( = Civ . Pro . Code , 1882, 

I s. 566), applicabitity of. to orders in execution 
of decrees. — Where the decree under execution 
directed the payment of a sum of money less 
than Rs. 500, and contained no direction for 
the sale of any immoveable property and was 
therefore one passed in a suit oognizable by the 
Court of Small Causes, it was held that no 
second appeal would lie from orders made in 
suoh execution. AITHALA v. SUBBANA, 12 H 
116. [Appr.. 16 A,W,N. 160 = 18 A.481.F.B.]* 

( 1845) — S. 102 ( = s. 586, Civ. Pro. Code 
1882) — Small Cause suits. — A 6Uit for recovery 
of a rent of less than Rs. 500 and for a declar- 
ation that the lands, the rent of which is due 
are nunja h lands is a suit of Small Cause 
nature and no second appeal lies. RAMA 
NATHA CHETTIAR v KAMATHA ANTHONJ 

Udayan. 16 M.L.J. 432, 

(1846) S. l<rj ( = Civ . Pro . Code, 1882. 
$. 586'— Aj'plu ability of, to second appeals 

from orders in execution, — Where the suit itself 
was one of the nature oognizable by a Court of 
Small Causes, and the value of thesubjeot- 
matter did not exceed Rs. 500, but a seoond 
appeal was sought to be preferred to the High 
Court from the order of a Subordinate Judge 
passed in au appeal from the Muusiff’s order on 
an objection filed to an application for execu- 
tion of the decree iu such suit, the seoond 
appeal was held to be barred by reason of the 
provisions of e. 586, of the Civ. Pro. Code, 
which was not inapplicable to orders passed in 
proceedings in execution of the deoree passed 
in a suit of the desonptiou referred to therein, 

Din Dayalv. Patrakhan 18 A. 481, F.B.= 
A.W.N. 1896 160. (12 A. 579 Appr. 11 C. 

169 = 12 M. 116 R.) [h\ 27 C. 4S4 ; Appr. 

12 C.P.L.R. 12 ; Expl. & Appl. 5 A.L.J. 94, 
Note ; 1 1. 8 O.C. 405.] 

(1947) S. 102 — Hut — Immoveable property 

Second appeal — Hindu L<?t/. , -~DayaDhaga—“ 
Father and son — Son’s self-acquired property— 
Father maintained by son— Father's title to 
property, A hut is immovable property and 
a suit for a declaration in respect oi a hut is 
not cognizable bv the Small Cause Court and 
therefore, s. 102 of the Civ, Pro. Code does not 
npply and a seoond appeal lies in such a suit. 
Where a Hindu son governed by the Dayabhaga 
sohool maintains his father without any iuten- 
tiou to create any title to any self-acquired 
property in his father, the latter does not get 
any present right to suoh property. ARJUN 

Ram Pal V. Badananda Sarma. 9 Ind. Cal, 

9 > \ 8 °* 3*1. 10 O.W.N. 766 

KJ • 111U| i/i) 
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Ciy, Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(1848) — S* 102 — Jurisdiction — Provincial 
Small Cause C our l— Standing trees- Immove- 
able properly —Second appeal— Limitation Act 

[XV of 1877,) sch. II, arts. 134, 144— Debutter 
property purchase of , suit to recover possession. 

— Standing trees are not moveable property for 
the purposes of the Provincial Small Cause 
Courts Act. (5 A. 564, 14 A. 30, R ) Therefore, 
a suit for the recovery of possession of standing 
trees is not ooguizable by the Small Cause 
Court and a seoond appeal lies in such a suit. 

A suit to reoover possession of a debutter 
property sold for value by a shtbait in exoess of 
his powers must bo brought within twelve 
years from the date of the sale; and the suit 
is governed either by arts. 134 or 144 of the 
Limitation Act, 1877. The possession of the 
defendant, deriving title not from the idol but 
ignoring its rights must be taken to have 
beoome adverse to the idol from the date of the 
alienation. PURNA CHANDRA CHOWDHURI 
v. KINKAR MANJHI. 9 Ind. Cas. 133. 

(1849)— S. 102— See BEN. ACT VIII OF1885, | 
ss. 75, 144, 26 C. 842 = 4 C.W.N. 95. 

(1850) — S- 402— Second appeal— Suit to 
enforce payment of ‘oegar’ See C.P. ACT 
XVIII OF 1881, s. 4 (3), 6 N.L.R. 117=8 Ind. 

Cas. 276. 

(1851)— S. 102-See CESS, 22 C. 680. 

(1852) — S. 102-See HINDU LAW— MAIN- 
TENANCE, A.W.N. 1903. 226. 

4 1853) 8. 102— Lease — Possession not given 

aB pot ooven*ot,-Suit lot recovery of mouey- 
Sm»U Cause suit Second appeal See LE.vSE 

ZURPESHGI LEASE, 6 Ind. Cas. 704. 

n oe«] S 102— ScsMESNEPROFITS -SUITS 

FOR MESNE PROFITS AND ASSESSMENT IN 
EXECUTION, 7 Ind. Cas. 778. 

(18551-8. 101 -Sei PROFITS. SUIT FOR 5, 

O C 130. 

' (18561 -S. 102 — See PROVINCIAL SMALL 

Pauses Courts act, 1887 , ss. 16-28, sch. 11. 
CAUSES Lou 41 4 o.c. 89. i M.L.J. 

!*?• A w N 697. 14 M.L.J 480, 30 M 
21 2 =17MLJ. 376, 5 O.C. 403, 26 A. 358, 

A.W.N. 1398, 10, 15 M. 298. 

< 1857 '- 8 ' 

suit by a “ CC ! 0 8 ALE- S Ar.E IN EXECUTION OF 

“eCRE^-MISCELLANEOUS, 12 Bom. L.R. 

72 3=7 IoJ. SU all causes Court, 

(1858)— S. 102 OF-GENERAD, 9 

•a^rss •» «• *»■. 

, . Qcqj q 102— Second appeal Suit to re- 

(1859) a. au Magistrate acting 

cover money made over y of Small 

under s. 517. Cnm. Pr^Coda 4Q5 = 1 q< 

Cause nature See TORT, a o. 

L ‘( J l860)-8. 1 ° 2 Co u r t — J S u ris 6 ioti o n— 80*011 d 

Gas. 592. 


Ciy. Pro. Code (Acts Y of 1908,. XIV of 1882,' 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(i860 a)— 8. 102— See NCS. 563, 580, -923 a, 
924. 1013, 1823, Supra , AND NOS. 2459-a, 
2822-6 4351, infra. 

(1861)— Ss. 102, 104, O. 43. r. 1 ( = Civ.Pro. 
Code. 1882, ss. 586 (28), 568).— The right of 
appeal conferred by 9. 588 of the Code of Civil 
Prooedure is not ooQtrolled by s. 586. CHIN- 
NATHAMBI GOUNDAN V. CHINNANA GOUN- 
DAN, 19 M. 39. 

(1862)— 8s. 102, 19, 104, O. 43, r. 1— Appeal 
from order of remand in Small Cause suit — See 

Limitation act 1909, sob. I, arts. 48, 109, 
11 C.W.N. 862. 

(1863) — S. 102, O. 41, r. 23 — .See REMAND, 
10 C. 523. 


S. 103 (New.) 

See special or second appeal. 

(1863-a) — S. 103— High Court— Second ap- 
peal— Power to consider evidtnce on a point not 
referred to i y lower appellate Court— Practice. 
—The High Court, under s. 103, Civ. Pro. Code, 
oan consider the evidence on any point, whioh 
was taken in the grounds of appeal, but which 
was not referred to by the lower appellate 
Court. CHELLA NAGI REDDI v. JEVIPOTHU- 
LA VENKATA REDDY, 5 M.L.T. 288. 

S. 104 ( = 1882. s, 388, para. 2 = 1839, ss,' 

363,364, 369.) 

See appeal— Orders. 

(1864)— S. 104— See NOS. 57, 71-a, 72, 73, 74, 
75, 87. 92, 93, 94, 95, 96, 97, 98, 99, 100, 121, 
153, 192. 466, 925. 926, 927, 928, 929, 984, 
1028, 1029, 1032, 1043, 1062, 1063, 1066, 1067, 
1071, 1077, 1085, 1205, 1286, 1509, 1599, 1696- 
a, 1697, 1700. 1861, 1862, supra and NOS. 1920- 
1921, 1932, 1939, 2182, 2188, 2246, 2374, 2375, 
2412 a, 2477. 2477-a, 2477-5, 2709, 2725 a, 
2765, 2770, 2774-c, 2780, 2792, 2793-5, 2856, 
2856 a, 2661, 2884, 2884-a, 2884-5, 2910, 2911, 
2913, 3003, 3020, 3027, 3041. 3145, 3169, 
3898, 4110, 4134, 4242, 4317, 4318, 4335. 4337, 
4338, 4591, 4592, 4617, 4635, 4657, 4658, 4659, 
4669, 4726, 5036, 5039, 5085, 5105, 5117, 5119, 
5141, 5168, 5243, 5250, 5331, 5332, 5333, 5358, 
5360, 5401, 5530, 5531, 5532, 5533, 5534, 5535, 
5536, 5537, 5538, 5539, 5540, 5541, 5542, 5543, 
5544, 5545, 5546, 5547, 5548, 5570, 5584, 5694, 
5695, 5696, 5697, 5816, 5819, 5850, 5886, infra . 

(1864-a) — S. 101, sub-s . 1 , cl. tf), second 
schedule , r. 21 — Order directing award to be 
filed appealable, but not decree following the 
award. — Where the District Judge orders that 
a certain award shall be filed, and gives the 
plaintiff a decree “in accordance with that 
award,” no appeal lies against the decree qua 
decree under s. 21 of the seoond schedule. But 
an appeal lies from the order directing an 
award to be filed under s» 104 of the Code. In 
this oase, therefore, though the appeal was filed 
as an appeal from the deoree and the stamp is 
paid on that footing, their Lordships treated it 
as an appeal against the order direoting the 
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CIy. Pro. Code (Acts Y of 1908, XIV of 1883. 

X of 1677, XXIII of 1863 and VlII of 

1859) — continued. 

award to be filed and overruled the preliminary 
objection. Further, held, that, as there is no 
illegality apparent on the face of the award, 
and as the alleged irregularities were only the 
result of the informal oharaoter of the proceed- 
ings before the arbitrators, to which both parties 
consented, there is no ground for interference by 
^°urt. 8ITA RAMIAH V. PlTCHAYYA, 

2 M. W.N. 1911, 223. 

(1865) S. 104, cl. 2 — Order passed in appeal 
— Appeal against such order - Bar— Application 
to set aside ex parte decree dismissed — Appeal 
—Where an appeal was preferred against an 
appellate order passed by a District Judge, who 
set aside the order of the Disfcriot Munsif. on the 
ground that an amendment in the Limitation 
Aot cannot take away the right to obtain reliefs 
whioh had beoome already vested prior to the 
amendment. Held, that the appeal was barred 
under s. 101 (2). Civ. Pro. Code, 1908. VEN- 
KATACHELLAYA v. 8UBRAMANIA AIYAR, 21 
M.L.J. 442 = 9 Ind. Cas. 59. 


(1866)— 8. 104, sub-s. 2, O, 21, r. 9—Orde 
on apphcatxon under O. 21, r. 89-Order passe, 
on appeal- No second appeal-Casc under ss 
310 A, ~44, Cw. Pro Code. 1882— Ilinht o 
second appeal- Effect of s. 104, sub- sec 2 , Cx i 
Pio. Code, 1908. — No second appeal lies from ai 
order passed in appeal preferred against a, 

0 Qn 0n an a PPl'oation under O 21 

r. 89 C.v Pro. Code, 1908, s. 104, sub-seo. 2 
Civ. Pro.^ Code, 1908, has taken away the rich 
of secona appeal from oases under s. 310 A reai 
with s. 244, Civ. Pro. Code. 1882. in whiol 

r 8 ° W6d under the Code of 1885 
389 MADDI 8HEIKH v ‘ SUNDARI Bibi, 38 C 

104, t 1 . 05 ' jr,i -Interpretation o 
statutes— Retrospective effect — Appeal- Orde 

refusing to file an award made in 1909— Appli 

C 1882 ? Zit °*~ Tb6 ° 0de ° f Civil Procedure 

frnm -5 i 6d D<> , t0 * hi * hor tribuDft 

from an order refusing an application tohav 

made a ruIe of Court, but fcbe Cod 
^ suohan a PPeal vide s. 10 

on' r i ^ ™ appIioatio ° was mad 

on the 19th September, 1908 to make ai 

award a rule of Court, , D d the application w« 

rajeoted on the 18th June. 1009, held that th 

Coda anoLd 6 a r .°J S ‘ 154 n0r ol '■ 104 of tb 
able T r ,’,? n° '* ppo ’> 1 mwnUin 

. f A ° W1 not “Scfibe retrospeotiv. 
effect to new laws (.fleeting ri g ht8 uu] P ° u, 

XX 8 or ” eaaf8ar y implication itippear 

GAJRA 7 Tat V e ' ntentio ° 0( the legislature 

= 8 Ind. Ca, 8.' Lal ' 7 A L.J. 1071 

r { 1 — silt rf'i. °< tr *■ and 0.43 

Parties- AmliroC ,0r non n /‘Prance of boll 

parties- Application for restoration of sui 

dismissed appeal,— An order passed undei 
O. IX, r. 4, refusing to restore a suit diamissec 
for default of appearanoe of both parties undei 
O. IX, r. 3, is not appealable. 8HADDI LAL v 

Karm Din, 9 Ind. Cai. 288. 


CIy. Pro. Code (lots Y of 1908, XIV of 1889v 

X of 1877. XXIII of 1861 and VIII of 

1859) — continued, 

(1668>a) — 3.104, O. XLI, r. 19 and O. XLIII 
r. 1— Appeal dismissed for default — Mistake oi 
pleader— Application to have appeal re-opened 
—Opportunity to be given to applicant to prove 
sufficient cause for non-appearance — 8fe LIMIT-* 
ATION ACT, 1908 , 80 . 4 , 5, U.B.R. 1907 
3rd Qr., Limitation, 1. * 

(1869)— S. 104 . O. 43, r . 1 (-s. 588,Civ. Pro. 
Code, 1882)— Applicability.— 8. 588 applies ooly 
to orders made by Subordinate Courts. The 
power of the High Courts are not derived from 
the Civ. Pro Code. An order of a Judge of the 
High Court exercising its original oivil jurisdic- 
tion, though made in accordance with the pro- 
cedure laid down in the Code, oao hardly be 
said to be made “ under the Code .”— Per Amir 

All. J. tholsee money Dassee v. Budevi 
Dassee, 26 C. 361 = 3 C.W.N. 347. 

(1870)— S. 104, O. 43, r. 1 (=»s. 588, Civ . 
Pro. Code, 1882 ) — Right of appeal, effect on.— 
8. 688 of the Civ. Pro. Code does not take 
away the right of appeal given by ol. 15 of the 
Letters Patent. SECRETARY OP 8TATE v. 
JEHANGJR, 4 Bora. L.R, 342. 

(1871)— S. 104, O. 43, r. 1 (-Ctu. Pro.Code , 
1882, s. -5.951 — Letters Patent, s. 15— Orders 
parsed in appeal under s. 58S.— "Final,” mean- 
i*g of aptcnl from such order— Judgment of 
single Judge of High Court — The word "final’* 
in the oonoluding sentence of s. 688 of the Coda 
is not used in the sense that it is not subject to 
review by the earn© Court or to revision by the 
High Court or to appeal to His Majesty in 
Council uuder s. 595 of the Code. It is used in 
the section simply in the sense that there shall 
be no seoond appeal to a Court of a higher 
grade, and in this view, it is not consistent 
with the provision made by s. 15 of the Letters 
Patent in appeals from the judgment of one 
Judge of the High Court to the High Court. 
Consequently an appeal lies under s. 16 of the 
Letters Patent from an order passed by a single 
Judge of the High Court under s. 588 of the 
Code. MUTHUVAIEN v. PERIASAMI IYBN, 
13 M.L.J. 497. 

(1872) — 5. 104, O. 43, r. 1 l-s.588, Civ. Pro, 
Code, 1882) — Scope, — 8. 688, Civ. Pro. Code, 
1882, by enaoting that the orders passed under 
it shall be final, only bars appeals from those 
orders, but does not intend to bar any interfer- 
ence with them by revisiou. Per Banerjee , J. 

Mathura Nath Sarkar v. Umesh Chan- 
dra SArkar, 1 C.W.N. 626. 

(1873) — S. 104, O 43, r. 1 (-s. 5SS, Civ.Pro, 
Code, 1882)— Insolvency proceedings, order bp 
Subordinate Judge in — Appeal* — An appeal lies 
against an order of a Subordinate Judge piissod 
on an insolvency petition presented in execution 
of a Small Cause deoree, to the Distriot Court, 
under s. 688. Civ. Pro. Code, and not to the 
High Court. 8AMI AIYAR v. AYILAM VYTHI 

Patter, i M.L.T. 469-19 M.L.J. 68-i Ind. 
Car 617. (12 M. 472, 15 M. 89, 93 A. 66, 9T 
B. 604, Rehed on ; 17 M. 377, Not F.) 
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Civ. Pro. Code (Acts V o 1 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 

1859)— confined. 

(1874)— S. 104 , 0. 43, r. 1 ( = Civ. Pro. Code , 
1882), s. 588 [17)— Appeal— Insolvent- -Distribu- 
tion of assets — Priority . — No appeal lies under 
b. 588 (17) of the Code from an order relating to 
the distribution of the assets of a judgment- 
debtor who had applied to be declared an 
insolvent. ALLAHDAYI V. KlSHEN SHAHI, 

A.W.N. 1883, 233. 

(1875)— S. 104 , 0. 43, r. 1 ( = s. 5SS ( 6 )— 
Appealibility of order returning plaint.— An 
appeal from an order of a Court of Appeal 
returning a plaint for amendment or for being 
presented to the proper Court does not lie 
under s. 588 ( 6 ) Civ. Pro. Code. 1882, whioh 
oovers only orders passed by a Court of first 
instance. NADHU v. NlHALA, 15 P R. 1898. 

(3 A. 456. F.) [ Not F., 59 P.R. 1899.] 

(1876)— S. 104, 0. 43, r. I ( = s. 588, cl. 28, ( 
Civ. Pro. Code , 1882)— Remand on questions of 
fad— High Court cannot interfere. — Where the ( 
appellate Court remands a case on questions of 
faot, and there is no question of law, the High 
Court oannot interfere in appeal from the order 
of remand. JOSEPH ArumUGam PillaI v. 
MURUGA PILLAI, 6 M L.T. 198 = 3 Ind. Cas. 
283. (19 M. 422. 15 A. 413, 20 A. 42, F .) 

(1877)— S. 104 % O. 43, r. 1 ( = Civ . Pro. 
Code, 1882, s. -5 68) — Powers of appellate 
Court in appeal from order ot remand. — Letters 
Patent,s. 15— Right of appeal from order .— In an 
appeal under e. 588 of the Civ. Pro. Code, from 
an order of remand passed by the first appellate 
Court under s. 562, the High Court cannot 
only deal with the correctness of the lower 
Court’s decision on the preliminary point, but 
also pass a final decree in the case if it thinks 
fit instead of remanding the appeal for disposal 
by’ the lower Court on the merits. 8 . 588 is 
applicable to the High Court under s. 632 of the 
Civ Pro. Code. An order, therefore, by a 
single Judge sitting in appeal from an erroneous 
order of remand, is not appealable, since it is 
one passed under e. 588 of the Code. SANK ARAN 
V RAMAN KUTTI, 20 M 152 = 6 M L. J. 232. 
[Diss., 26 C. 361 ; F., 20 M. 407. j 

(1878) — S. 104, O. 43, r l ( = s. 588, Civ. Pro. 
Code 1882 ) — Order passed under s. 225 of Civ. 
Pro Code- Appeal.- Where the Court to 
which a decree is sent for ereouUon prcceede 
under s. 225 of the Civ. Pro. Code, 1882 

and comes to the conclusion that the original 

Court had no jurisdiction to P^ tbe deoree and 
deolines to become the executing Court, the 
order so passed does not fall within ‘he purview 
./tV. X, q 944 or 588 of the Civ. Pro. 

Code and oannot be appealed against. BHAG^ 
WAN TAPP A V. VISHWANATH. 6 Bom. L.R. 342 

= 28 B. 378. 

S. 104, O. 43, r. 1 [ = C%v. Pro . Code , 

rain 879 km r 28\-Decision in summary 

£3 us «*“ 

C. II— 90 


Civ. Pro, Code (Aets Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

of a Sub Colleotor releasing oertain property 
from attachment under the Rent Reoovery Act. 
The District Court reversed the finding of the 
8 ub-Colleotor and remanded the suit under 
8 . 562, Civ. Pro. Code, for disposal on the 
merits. Held that it was competent to the 
District Court to make the order under s. 562 
of the Code. The judgment or adjudication by 
the Sub-Collector was a formal expression of an 
adjudication upon a right olaimed within 
the meaning of the definition of “ deoree ” 
contained in s. 2 of the Code. It was also a 
formal expression of opinion upon a right 
olaimed in a Civil Court. VEERASWAMY v. 

Manager, Pittapur Estate, 26 M. 318. 
[R., 120 P.R. 1907.] 

(1880)— S. 104. O. XLIII, r. 1 — See Civ. 
PRO. CODE. 1908, O. XXII, r. 5, 4 Bom. L.R. 
980 = 27 S. 162. 

(1881)— S. 104, O. XLIII, r. 1— See LET- 
ters Patent— High Court, 1865— Bom- 
bay, 11 Bom. L.R. 245 = 2 Ind. Cas. 150. 

(1882)— 8. 104, O. XLIII, r. 1— See LETTERS 
Patent— High Court, 1865— Madras, 
ol. 15, 20 M. 407 = 6 M.L.J. 125. 

(1883) — S. 104, O. XLIII, r. 1 — Order re- 
turning memo, of appeal for presentation to 
proper Court — Appeal — See LETTERS PATENT 

— High Court, 1865, N.W.P., s. 10, 1 Ind. 
Cas. 137. 

(1884.— S. 104, O. XLIII. r. 1— See PAR- 
TIES TO SUIT— ADDITION OF PARTIES TO 
SUIT, A.W N. 1896, 101. 

(1885)— 8. 104. O. XLIII, r. 1— See PARTIES 

to siits— Substitution of parties to 

SUITS, 28 C. 171 = 5 C.W.N. 307. 

(1886)— 8. 104, O. XLIII, r. 1— See PLAINT 
—AMENDMENT OF PLAINT, 3 M.L.J. 253. 

(1887)— 8. 104. O. XLIII. r. 1— See PRAC- 
TICE AND PROCEDURE. 1 A.L.J. 695. 

(1888)— 8. 104. O. XLIII, r. 1— See RECEI- 
VER, A.W.N. 1903. 67. 

(1889)— S. 104 (2 , O 43, r. 1— Second 

appeal from order— Not maintainable — O. 43, 
r. 1 — Order of appellate Court remanding ike 
case — Whether appeal lies when order made in 
appeal from order.— When a lower appellate 
Court makes an order in an appeal from an 
order, as allowed by O. 43 of Aot V of 1908, no 
further appeal lies from the order of the appel- 
late Court. 8 . 104, ol. 2, contemplates only 
one appeal from an order and not two appeals. 
When a Munsiff returned a plaint for pre- 
sentation to the Revenue Court holding that 
be had do jurisdiction, and an appeal was 
preferred to the District Judge who transferred 
it to the Subordinate Judge who remanded the 
oase to the Munsiff, held that no second appeal 
lay to the High Court, inasmuch as the Dis- 
trict Judge was competent to hear appeals 
from the ordetB of both Civil and Revenue 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

Courts and s. 197, Agra Tenancy Aot, governed 
the case, O. 43, r, 1, contemplated an appeal 
from an order of remand under s, 41, r 23, 
only in cases in which, if the appellate Court 
had made a deoree, an appeal could have been 
preferred from puoh a decree. NAUBAT SINGH 
v. Baldeo Singh, 8 A L.J. 312 = g lad. Cas. ! 
666. 

(18901—8. 104 (2)— 0. 43, r. (1) fa) — Order of 
remand — Jurisdiction— Appeal — Revision — See 
PUN. ACT XVIII OF 1884, s. 70 (1) (a) (6), 
147 P.L.R. 1911. 

(1891) — S. 104. O 43. r. 1 and s . 47 ( = 
ss. 565, 244 , Civ. Pro. Code. 18^2) — Purchase in 
execution bp holier of decree — Order disallowing 
application for amtnimr.nl of sale-certificate — 
Appeal. — An order disallowing an application 
by a decree-holder , who has purchased in execu- 
tion of his deoree, praying for an amendment of 
tho sale-certificate which had omitted to speoify 
some portion of the property sold to him, could 
not be appealed against. The order is not one 
appealable under s. 586 of tbo Code; nor can it 
come under s. 244 of the Cod \ The silocortifi- 
oate is issued to the deoree-holder not in his 
oapacity as such, but as tbo purchaser in auc- 
tion ; and the question of amendment of the 
sale-oertificate and of delivery of possession tc 
tho auotion-purohaser is not a quostion which 
arises between the parties to the suit or their 
representatives and relates tc the deoree so as to 
fall within the provisions of s 244 of the Code. 
SADDO KUNWAR v. BANSIDHAU, 23 A. 476= I 
A.W.N- 1901, 136. (26 C. 529, 18 A. 36, 11.) 

(1892)— S. 101, O. XLlir, r. 1, s. 105-See 
Letters Patent, High Court, n.W. B. 

s. 10, 11 A. 375 = 9 A.W.N. 70. 

(1893)— S. 101, O. id, r. /. s. 105, O. 9, 
r. 13 ( = ss. 569 5.2/, :nS t Civ. Pro. Code. 
1882) — Ordtr setting atide ex parte decree , not 
to be raised as ground of aopcal from decree 
in suit .—' The words “ affecting tho deoision of 
the oaae ” in a. 59 1 , Civ. Bro. Code, moan 
affeoting tho decision of tho case on its merits. 
Therefore, an order setting aside an ex parte 
deoree passed under s. 108, does not oome with- 
in the purview of the section. Suoh an order is 
final and oannot bo put forward as a ground of 
appeal from tho decree in su-t. Trasadduq 
Hussain v. Hayat-un Nissa. 23 A. 280 = 
A.W.N. 1903, 39. (22 C. 9Si. 24 A. 464, F ) 
[F., 9C.W.N, 584, A.W.N. 1905. 274 = 1 M. 
L.T. 52 = 3 A. L.J. 30. 8 G.L J 308, 2 N.L.R. 
179.] 

(1894) — S. 104, O. XLIII. r. 1, s. 106-S ( c 
PUN. ACT XVIII OF 18S4, as 23 (5) and 43 (1) 
(b) t 89 P.L.R. 1904 =83 P.R, 1904. 

(1896) — S. 104,0. XLIII, r. 1, s. 106, inap- 
plicability of, to appeals from judicial orders 
passed by a Collector as a Revenue Court under 
the Punjab Teuanoy Aot— See PUN. ACT XVI 
OF 1887 , 89 . 80 ( 6), 88, 1 P.R. 1905, Rev. =53 P. 
L.R. 1906. 


Giy. Pro. Code (Acts Y of 1908, XIV of 1882.) 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. i 

(1896)— B- 104, O. XLIII, r. 1, a. 106 — See 
District Judge, Jurisdiction of, 17 m 
377 = 3 M. L.J. 97. 

(1897)— S. 104 , 0. 43, r, 1 , ss. 106. 105 ( = 
ss. 59 8, 589, 591. Civ . Pro, Code , 1982) — 
Limitation Act iXV 0 / 1377), sch. 11. arts. 10 
and 120 — Pre-emption suit — Oral sale—Physi • 
cal possession. — An order passsed in an appeal 
presented under s. 598 of the Civ. Pro. Code is 
final. (24 M. 447, F. ; 89 P.R. 1891, 18 B, 
35, i2.) S. 591 of tho Civ. Pro. Code provides 
for appeals from deorees attacking the correct- 
ness of orders which are not appealable under 
s. 688 or which have not been appealed under 
that section. (20 A. 42, R.) The words 
“ physical possession ” in art. 10 of the second 
schedule of the Limitation Act mean personal 
and immediate possession. A suit fot posses- 
sion of joint and undivided share in land by 
right of pre-emption upou an oral sale ia 
governed by art. 120 cf the second schedule 
of the Limitation Act. KlSHEN CHAND v. 
Kehr 8INGH, 440 P.L.R. 1904 = 14 P.R. 1904. 

(1898)— S. 104, O. 43, r. 1, -s 115 ( = S3. 599, 
022, Civ. Pro. Code, 1S82 > — Orders passed on 
appeal under $. 58$ — High Court — Revision , — 
The High Court has power under 3 . 622, to 
interfere with orders passed in appeal under 
s. 589. VENURI VEKATASUBBIAH V. GAG- 
GAYA, MINOR BY NEXT FRIEND, MaHA- 
LAKSHMI AMMAL, 3 Ind. Cai. 724 = 6 M.L T. 
348, 

(1899) —5. 104, 0. 43. r. 1, s. 115 ( = Civ. 
Pro. Code, l8Sz, ss. 58$, 622i — Application to 
set aside or parte decree — Second appeal — 

vision.— No appeal lies against an appellate 
order reversing a refusal to sot aside au ex parte 
decree ; nor would the High Court interfere in 
revision in suoh a case. AUBINASH CHUNDER 
Mookeujee v, Martin, 8 C. 832. 

(1900) — S. 104, O. 43, r. 1, ss. 115 , 114, 
O. 47, r. 1 t =s. 623. Civ, Pro. Code , 1882)— 
Ss. 58 5. 622 — Revision, application for — 
Appeal from orders against wlrch no appeal lies 
under Civ, Pro. Code, but appealable under 
Lower Burma t'ourts Act — Lower Burma 
Courts Act. s. 22 — Review of order . — Where an 
application for revision under a. 622, Civ Pro. 
Code, was presented to the Court of the 
Judicial Commissioner against an order 
against whioh, under the Civ. Pro. Code, no 
appeal was allowed to tho Court and this Court 
holding that au appeal lay under s. 622» 
Lower Burma Courts Aot, treated the appli- 
cation as an appeal and dealt with it as suoh, 
held, that while the proper course to be followed 
was to have rejeoted the application for revision 
and to have dirooted that au appeal be filed 
tho error, whioh was of a purely teohnical kind, 
did not in itself constitute a sufficient reason 
within tho meaning of s. 623, Civ. Pro. Code, 
to justify a review of the order. GOVINDA- 

sawmy Naiken v. Rally, L.B.R. 1898- 

1900, BIO. (1 O. 197, 94 W.R. 186. R.) 
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CIy. Pro. Code (Acts Y of 1908, XIV of 1882, | 
X of 1877, XXIII of 1861 and VIII of | 
1859) — continued. 

(1901)— S. 104, O, XLTII. r. 1, as. 115 and 
141 — See appeal- General, 48 P.R. 1901. 

(1902)— S. 104 , 0 . 43. r. 1, 0. 2, rr. S (2), JO 
( 2 ) {3) <oi andll,[-ss 583, 32, Civ. Pro. Code , 
1882 )— Court's power to strike out name of co- 
defendant after first hearing — Appeal. — Under 
s. 32. a Court is not oompetent to strike out a 
co-defendant’s name after the first hearing of a 
suit. An appeal lies under s. 588 (6) from the 
Court’s order returning the plaint for amend- 
ment in this particular after the first hearing. 

Fateh a li v. Nizam Din, 71 P R. 1907 = 37 
P.L.R. 1908. (7 A. 79, F.B., F.\ 1 P.R. 1900, 

14 B. 232, 1 P. R. 1903, R.) 

(1903)— S. 104. O. 43, r. 1 , O. 0, r. 13 ( = 
ss. 588 i 9), 108, Civ. P:o. Code, 188 D— Order 
setting aside an ex parte decree, no npveal lies 
from— Where an application made, under 
s. 108 of the Code, to set aside an ex parte 
decree was accepted and order pased setting the 
decree aside, no appeal lies from suoh an order, 
s. 588 (9) of the Code allowing appeals only in 
the case of orders rejecting applications under 
S. 108. BURA RAM v. MITHA RAM, 103 P R. 
1903 = 45 P.L.R. 1906. <16 C. 426, R. <f: F.) 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

Reference to arbitration— Difference in opinion 
of arbitrators on a question of law — Statement 
of a special case for the opinion of the Court — 
Appeal from the Court's order . — The parties to 
a suit agreed to refer their disputes relating to 
the properties in suit to the arbitration of two 
persons ; and a consent of Judge’s order was 
obtained. They further agreed to refer to the 
same arbitrators their disputes with regard to 
properties which were not the subjeot-matter of 
the suit. The agreements provided that, in 
oase of disagreement between the arbitrators, 
which prevented them from making an award, 
the matter in difference was to be referred to an 
umpire who should make the award. The two 
arbitrators differed on a question of law arising 
in the arbitration. There was no reference to 
an umpire. But the arbitrators each expressed 
his opinion on the question and referred it for 
opinion to the High Court in the form of a 
special ease, under the Civ. Pro. Code, 1908. 
sch. II, r. 11, and the Indian Arbitration Act, 
s. 10. It was decided by the Chamber Judge. 
An appeal was preferred against his deoision : 
Held that no appeal lay, since the special oase 
was in no sense an award. There was no award 
which could be adopted by the Court by the 


(1904)— S 104, O. XLIII, r. 1. O XXI, r. 2, 
SB 47> -2 — Sa appeal-decrees— Execu- 
tion OF DECREES, 14 M. 99. 

(19051 — S 101 O . 13 . r . 1 , O . 11 . r. S3 ( = 

(ss 58S '0) and 562)— Suit against surety with- 
out impleading judgment-debtor- Amendment of 

plaint —The defendant stood surety tor one 
against whom the plaintiff executed a decree 
and whose land he attached. When the defend- 
ant-surety made default in the observance of 
the surety-bond, the plaintiff sued him. But 
the first Court held that the original judg- 
ment-debtor also should have been impleaded 
and that the plaintiff should also have sued for 
the possession of the land attaohed by him 
and returned the plaint for amendment. On 
appeal the District Judge remanded ^the case 
under s. 562 for deoision on the men.s. Bela 
that the proper seotion for the Judge to proceed 
under was s.588 (6), as no decree had been 
passed by the first Court and that the District 
Judge should have simply set aside the order 
of the first Court and directed it to decide the 
case ou the plaint as it stood, though the error 
the order of the Distriot Judge was im- 
material, considering that the order of the first 

Court in returning 59 IT 

JAHAN KHAN V. CHANDKA SINGH, 53 P.K. 

1896. 

( ITlt 10 Oode. tm; SS. 4 f 9 >7 ^ 
SMS^o^norkuowr’sto^rappell against 

S. 588 does nos a an order , 8 

’ c °— 

JSStt&t r«: 


mere expression of its opinion ; but there was 
simply a statement of a question of law for the 
opinion of the Court. The oase was not, there- 
fore, one which fell under r. 11 ot the seoond 
sohedule of the Civ. Pro. Code, 1908 ; but it 
fell under s. 10 of the Indian Arbitration Aot, 
in so far as it related to the second agreement. 
PURSHOTUMDAS RAMGOPAL V. RAMGOPAL 

Hiralal, 12 Bom. L.R. 852 = 8 Ind. Cas. 171, 

(1908)— S. 104 iff, sch. 2 , r. 21 {!) and {2)— 
Appeal — Order filing an award— Decree based 
thereon — Provisions of the Code, whether anta- 
gonistic — Indention ot Legislature — An appeal 
lies, under s. 104 if} of the Code of 1909, from 
an order filing au award made in an arbitration 
without the intervention of the Court, in spite 
of the faot that the Court has, under cl. 21 (1) 
of the seoond schedule to the Code, proceeded 
to pronounce judgment acoording to the award. 
Per Reid, C.J , and Kensington, J . — The 
language of s. 104 (f) is very clear and the faot 
that a later provision of the Code, ol. 21 (2), 
sch. II, bars an appeal from a decree based 
on an award does not canoel the earlier provi- 
sion. The two provisions of the Code are not 
antagonistic. If the order filing an award is 
set aside, there is no award on which judgment 
and deeree can bo based. The absence of any 
ground, such as is mentioned or referred to in 
ol. 14 or cl. 15 of soh. II, is a condition prece- 
dent to passing an order filing the award. (33 
C. 757 = 3 C.L.J. 450 = 10 C.W.N. 609, 27 P.R. 
1910, Cr. = 69 P.L.R. 1910 = 22 P.W.R. 1910, 
Cr. = 6 Ind. Cas. 736, 1 P.R. 1908, F.B. = 58 P. 
W.R. 1907, D.) Per Ra'tigan, J.— The two 
provisions of the Code are all for practical 
purposes in direot oonfliot. The result of 
allowing an appeal from order filing an award 
is tantamount to allowing an appeal 'from the 
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Civ. Pro. Code (Act* Y of 1908, XIV of 1862. 
X of 1877. XXII of 1861 and VIII of 
1859)— continued. 

deoree based on the award. The intention of 
the Legislature expressed in ol. 21 (2*. soh II, 
is to all intents and purposes nullified by the 
provision in ol. tfi of s. 104. The intention of 
the Legislature is to allow an appeal from the 
order filing an award merely when such order 
dealt with the objeotion that the matter had 
not been referred to arbitration or that no 
award had in fact been p*9sed. Ram DlTTI v. 

amar Singh, 172 P.L.R. 1911 . 

3. 103 ( = 1882, s. 391 = 1877, a 591.) 

See Appeal— Orders. 

(1909)— 5. U>5 (=.$. 591, Civ . Pro. Code. 
1882 ) — Appeal again it decree — Sole ground 
directed against interlocutory order in suit — 
Maintai nihil it u of appeal. — S. 591. Civ. Pro. 
Code, oontemplates two things, there being a 
regular appeal about something else, and in that 
appeal the insertion of a ground of objeotion 
under a. 691. (18 A. 19, 72. | Where, therefore, 
an appeal waj made ostensibly against a deoree 
in the suit, while the sole ground of the appeal 
was against an interlooutory order passed there- 
in, held that the appeal was not maintainable. 
Sher 8INGH V. DlWAN SlNGB, 22 A. 366 = A, 
W.N. 1900, 109. ( Not P , 9 O.C. 80 ; R., 5 
A.L.J. 644 = A, W,N. 1909, 242 = 4 M L.T. 
400.] 

(1910)— S ; lor, ( = s. 591, Civ. Pro. Code, 1882) 
—Construction of the wird "decree," in — Appcil 
after remand and decision by original Court — 
Appellate Court's pwir to review its order of 
remand.-- The worn “deoree in s. 591 should be 
construed as meaning a deoree passed by the 
Court whioh made the order whioh is alleged 
to be erroneous, defective or irregular. (14 W.R. 
235, 21 W.R. 199, 3 A. 755, 14 A. 348. 32 B. 
432, n.) It is not open to a Court of Appeal 
to review its own order of remand, on the filing 
of an appeal after remand by the appellate 
Court and the subsequent decision by theorigi- 
nal Court. JAMMAHMADAKU SUBRALAKSA- 
MAMMA v. JAMMALA VENKATARaYADU, 3 If. 
L.T. 75 = 32 M. 318 = 2 Ind.Cai. 523. [Doubted, 
7 M.L.T. 93.] 

(191 1) — S. too [=>Civ.Pro. Code, 1892. s. 5 91) 
“ Error, defect or irregularty." — These 
words mean an error, defect or irregularity in 
procedure of law and not in matters of fast. 
And even then, i e., where there is any dofeot, 
etc., in procedure or in law, it should bo suoh 
as to affect the dooision of the oa<o. 9ANKALI 
v. MURLIDHAR, 12 A. 200. 27 B. 

162.] ^ 

(1012) —S 105 = (18^2. Civ. Pm. Code. s. 591) 
Appeal — Remand — Appeal ostensibly from 
final decree, but practically from ordtr of re- 
mand.— Held, that s. 591 of the Codo of Civil 
Procedure does not onable a litigaut to avoid 
limitation by cDmiog upundors. 591, when the 
only ground of appeal is the order mido under 
a. 562. DHARI UPADHIA v. RAUSHAN CHAU- 
DHRI, A. W.N. 1839, 136. (18 A. 19, P.) [D„ 
A. 430 ] 


CiY. Ppo. Code (Acts Y of 1903, XIV of 1882* 
X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 

(1913)— S. 105 =s. 591 , Civ. Pro. Code, 1882 
— Order for compensation embodied in decree — 
Appeal. —There is no appeal against an order 
for oompensatioa though it is embodied in the 
deoree 8. 591, Civ. Pro. Code, does not apply 
to suoh a oase. K.ANDAPPA CHETTY V. CHIN- 
NAPPIA, 8 Ind. Cas. 164. (24 M. 61, P.) 

(1914)— S. 205 ( = Ciu. Pro. Code, 1882, s. 5S1) 
—Punjab Courts (XVllT of l SSI as amended), 

s. 70 ( b ) — Reg ulat ion XV 1 1 of 1SOG — Demini 
Iq a plaint, in a suit for foreclosure of a mort- 
gage there was no mention of a demand for pay* 
ment having been made before the application 
for the issue of notioe under Regulation XVII of 
1803 on the mortgager, but it was expressly 
stated in the application that several demands 
had been made. The suit wa3 deoceed and the 
deoree was confirmed on appeal. The defendant 
filed an application uader s 70 (6) of the Punjab 
Courts Act in the Chief Court and objected for 
the first time that there was no proof of the 
demand of paynunt previous to the issue of the 
notice, and it was, therefore, b 1 1 inlaw. It 
was contended for the plaintiff that the objec- 
tion was made too late, aod that he should at 
all events be given an opportunity to prodnoe 
evideooe. The Chief Court allowed the objec- 
tion to be urged and remanded the suit for the 
evideooe of the parties to be taken on the ques- 
tion of demand of payment before the Applica- 
tion, or the issue of the notioe of foreclosure. 
It is incumbent ou the plaintiff to prove Affirm- 
atively by satisfactory evidence that the 
proceedings for the issue of notice were strictly 
regular aud in aooordanee with law (ll C. Ill, 
P.C., 16 P.R, 1898, P.i The terms of s. 591 
of the Civ. Pro. Code do not apply to revisions 
under s. 70 (6) of the Pan j kb Courts Act. 
Mella V. Rallia Ram, 162 P.L.R. 1903=71 
P.R. 1903. 

(1915) — S. 705( = s. 591, Civ. Pro, Code , 1992) 
— Appeal against dserte —Erroneous decision in 
interlo:utory or ier — Ground of appeal.— An 
appeal lies agaiust the final decree of a Court 
within the meauing of s. 591, Civ. Pro. Code, 
1892, though the only grouud of appeal is the 
erroneous decision of Court iu regard to an 
interlocutory ordor. It is not ueoessary for a 
suit or to appeal from every interlocutory order 
by whioh ho uuy feel himself aggrieved. Any 
erroneous intorlooutory order miv be set aside 
in the appeal from the final decree. RaJAH 

Dhamara Kum \ra Thimmanayanim Baha- 
dur VARU v. BUKK \P ATNAM VENKATA- 
CHARLU, 6 Ind Cas 239 = 8 M L T. 72 = 10 tf. 
L.J. 805 = M.WN 1910 226. (7 0. 149. 14 B. 

232. 7 M l A 283. 22 A. 360, 23 M. 260. 18 
A. 19, 23 M. 494. 21 M. 324, «.) 

(1915-n) — S. 205(1) — Jp^Iica/ina for decree 
absolute —Extensi ,n of time, qu*s ’ton of — Oni 
'affecting the dezunon of tin avsi — Ground of 
appsal. —Where a motgagee applies for a deoree 
absolute, bat is opposed by an application for 
extension of time, -the question whether time 
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Civ. Pro. Code (Act! Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

should be granted or not, and, if granted, on 
what term, is one ‘ affecting the deoision of the 
oaee’ within the meaning of 8. 105 (1), Civ. Pro. 
Code, 1908, and may be urged as a ground of 
objeotion in an appeal from the final decree. 
PANDAR v. MAHADEO, 7 N.L R. 162. 122 

C. 981, 9 C W.N. 584, 25 A. 280. 24 A. 454. 2 
N.L.R. 179, 2 N.L.R. 137, 3 N.L.R. 55, 3 
N.L.R. 146. R.] 

(1916) —8. 105 — See APPELLATE COURTS — 
Powers of appellate court, 9 a. 447 = 7 
A.W.N. 89. 

(1917) — Q. 105— See ARBITRATION— REFE- 
RENCE TO ARBITRATION, U.B.R, 1897—1901, 
Vol. II, 310. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

not applicable to Privy Counoil appeals, having 
regard to the language of b. 108. 8. 109 aod the 
following sections deal with suoh appeals. 

ahmed Husain v. Gobind Krishna Narain 

8 A.L.J. 192. 

(1923)— Ss. 105, 115 ( = Civ. Pro . Code , 1882, 
ss. 551 , 622) — Interlocutory order capable of 
bein (j made ground of objection in appeal Trom 
final decree — Power of High Court to revise 
such order. — Where an interlocutory order 
could, under 8. 591, be made the ground of 
objeotion in the appeal from the final deoree, 
the order could not be revised under s. 622, 
though there was no appeal therefrom. SREE- 
man Sadagopa Srimvas 8WAMI V, K, 
Ramanuja Chariar, 5 M.L J. 73. 


( 19 18) — S. 105 — Sec HINDU LAW— INHERI- 
TANCE, 83 P.R. 1894. 

( 19 19) — S. 105 — See PARTIES TO SUITS— 
General, 7 C. 148. 

(19 19- a) —8. 105— See NOS. 1770,1824. 1867, 
1892, 1893. 1897, supra, AND NOS. 2183, 2774 c. 
2831, 2861, 2906. 3004, 3005, 3006, 8049-a 
3062-c, 3898. 4626, 5036. 5124. 5340, 5545, 
5546, 5547, 5548, 5549, 5550, 5584, 5696. 5872, 

infra. 

(1920)— Ss. 105 , 1<H, O. -13, r. 1 ( = ss. 59 
and 588. Civ Pro. Cede , 18B2)- Letters Patent, 

s 1$ — Decree for account— Order appealable. 

An order varying the report of a Commissioner, 
appointed to take partnership accounts, is not 
one of those orders indicated in s. 588, Civ. 
Pro Code. It falls within the conclud- 
ing 'provision of s. 591 of the Code and con- 
sequently any error in it, may be set forth as 
a ground of objeotion in the memorandum 
of appeal against a decree based upon it. 
JAMSETJI v. DaDABHOY, 2 Bom. L.R 649 

24 B. 302. 

mqqi) Ss 105. 101, 0 . 13, r. 1 and 0. 17 1 

rr ( Tand 9 ( - ... 5.9/. 565 and 6*9 Cn: Pro 
OnUo 1882 ) — The provision? of e. 629 are not 
o C c 0 Q t'c,lcd 8 or superseded by s. 691 of the Civil 
Procedure Code. This appears from the fact 
that in appealable cases, an appeal is certainly 
aUowed from the order although the order . 
not one of those specified in s. 588. G\ANUi 
a cram v BEPIN MOHUN SEN, *2 C. 734. 

[P , a“ P.L B. 1902 = 33 P.R. 1902 ; Diss.. 23 

M. 496.] 

H922) — Ss. 105, 10S, 109-Privy Council 

was made for leav f p the High Court revere- 

C °Th d^oreT o°f lo«« Court on . pre.i- 
mfnary point and ™ 

interlocutory ortJ 


(1923 a ) — Ss. 105, 115, 0. 11 , r. 23— Appeal — 
Remand order — Second appeal when lies — Revi- 
sion — Interference with remand orders — Punjab 
Courts Act ( XV11I of 1884), ss. 10. 70- u Varied 
or reversed otherwise as to costs .” — An order of 
remand is appealable only in oases in which the 
deoree, which would have been passed by the 
appellate Court had that Court, instead of re- 
manding the case under O. XLI, r. 23 
of the Code decided, the whole suit and passed 
a deoree, is appealable. Where an appellate 
Court has remanded the oase under O. XLI, 
r. 23, it is impcesible to say, if the decree, which 
might have been passed by the Court had it not 
remanded the oase, would have “ varied or 
reversed otherwise than as to costs’ 1 the deoree 
of the Court below. In a case where it is im- 
possible to say whether the order is appealable 
or not, it must be held that no express provision 
for appeal has been made aod that the order 
is not appealable. No appeal lies from an order 
of remand passed by an appellate Court in a 
land suit of the jurisdictional value of Rs, 707. 
or a Small Cause suit of the jurisdictional 
value of Rs. 1,170. The High Court should not 
interfere with orders of remand on the revi- 
sional side. FaIZ AHMAD v, BaDAR DIN, 50 
P.R. 1911. (101 P.R. 1910, 8 Ind. Cas. 1157, 

41 PiL.R, 1911, F.) 

(1924)— S. 105, O. 9. r. 13 ( = ss. 591, 108 , 
Civ. Pro. Code, 1882) — Rule discharged by 
High Court — District Judge— Power to rt-open 
question — Order setting aside exparte decree — 
Appeal, if open to attack in — Petition to High 
! Court— Facts in judgment— Affidavit , if neces- 
sary.— An tx-prtrie decree was set aside under 
I s. 108 of the Code of Civil Procedure by the 
Munsiff, A rule to set aside this order was 
discharged by the High Court. Subsequently 
on appeal from the final deoree, the Distriot 
Judge set it aside on the ground that the order 
under s. 108 was not proper. Held, the District 
Judge had no jurisdiction to consider the pro- 
priety of the order, after the discharge of the 
rule by the High Court, Held further : — It 
was not open to the plaintiff to challenge the 
validity of the order in an appeal against the 
final decree. 8. 591 of the Code of Civil Pro- 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1883, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

cedure ha9 no application to such a oase (22 G. 
981, 25 A. 230, F.) Per Moilcerjee, J. — Where 
the facte in a petition to the High Court appear 
sufficiently from the judgments of the lower 
Courts, no affilavit need bo filed- MUSSAMUT 
Kariman v. a. H. Forres, 8 C.L.J. 308. (32 
C. 146, FA 

(1925)— 8. 105, 0. IX, r. 13— See APPEAL 
—Orders, 22 C. 98i. 

(1926)— 8. 105, O. XLI, r, 23-Validity of 
order of remand — When to be impeached after 
the passing of final deoreo — Sec PRE-EMPTION 

— Construction of wajib uh-arz, 5 ind. 
Cas. 667. 

(1927)— S. 205, cl. (2), O. 41, rr. 23, 25 — 
Remand order — Appeal if lies after suit is finally 
disposed of on appeal. — Where a suit has been 
remanded on appeal, an appeal from the order 
after the suit has been taken up by the first 
Court on remand and finally disposed of is 
inoompetent. (32 C. 1023 = 9 C.W.N. 895, 12 
O.W.N. 590, 36 C. 762, 30 A. 479. F. \ 33 M. 
83, D.) 8. 105, cl. (2) of the new Civ. Pro. 

Code has no bearing ou this question but 
applies to the converse case. JANAKI NATH 

Roy Chowdhury v. Promotho Nath Roy 

OHOWDHURY, 18 C.W N. 830. 

(1928)— 8. 105 (2). O. XLIII, r. 1 (u)— Power 
of Chief Court ou appeal against an order of 
remand — See PRE EMPTIOM -MISCELLANE- 
OUS, 86P.L.R- 1910 = 8 Ind. Cas. 246. 

(1929)— S. 105, O. XL VII, rr. 7, 9 -See 
8PECIAL OR SECOND APPEAL — APPEALS 
AGAINST ORDERS WHEN LIE AND WHEN 
NOT, 24 C. 319. 

— S. 106 (=-1882, s. 389 = 1877, I. 389). 

See appeal -Forum of appeal. 

See Appeal— Orders. 

(1930)— S. 106 t = Civ. Pro. Code, 1892,) 
s. 589 (a ) — “ Subordinate to that Court," mean * 
ingof . — The words “subordinate to that 
Court ” are used with roferenoo to appellate 
jurisdiction. RAMMELALv. Raja GOKULDAS 
14 C.P.L R. 62. 17 M. 377, R. 

(1931)— 8. 10b — See ClV. PRO CODE, 1892, 
b. 344, 5 Bom. L.R. 591 = 27 B. 604. 

(1931-a) — 8. 106 — See NOS. 1823, 1894, 

1895, 1896, 1897, mora and NO. 1939, infra . 

(1032) — .5s. 106, 101, 0. 43, r. 7, O. 6. rr. 
17 and 18, O. 7 , r. 11 ( = ss. 589, 5SS, 53, 54, 
Civ. Pro Code , 1882) — .lmtmdmiml of plaint 
— Finality of appellate order confirming order 
of amendment — Revision — 70ot Act XVIllof 
1884, ns amended by Act XXV of 1599. — Qeld 
that an appellate order, ooufirmiug an ordor 
returning a plaint for amendment, is final 
under the last para of s. 593, Civ. Pro. Code, 
and is consequently not opon to revision under 
a. 70 of Aot XVIII of 1884, as amended by Act 
XXV of 1899 ; but its legality oan be question- 
ed in appeal from the final order rejecting the 


Civ, Pro. Code (Acts Y of 1908, XLy of -1832,-, 
X of 1877, XXIII of 1861 and VIII of' 

1859)— continued. 

plaint, if one lies in the oase to the Chief 

Court. Malang v. Mohammad Alias, 18. 
P.W.R. 1908. 

(1933)— 8s. 106, 107 (2), O. VII, r. 10, 

O. XXII, r. 11, O. XLIII. r. 1— See APPEAL 
Orders, 26 C. 275 = 3 C.W.N. 243. 

(1934) — S. 106 and O. 43, r. 1 — Order lor 
presenting to proper Court— Appeal. — An appel- 
late Court’s order returning a plaint for pre- 
sentation to the proper Court is not a “decree " 
but an order from which there i9 an appeal 
under s. 106 and O. XLIII, r. 1. HlRA L.AL 
v. KARORI MaL, 99 P.R. 1899. 

S. 107 (New.) 

See appellate Court. 

(1934 a)— S. 107 — Sec NOS 59, 101, 105, 
153, 499, 545. 1933. supra AND NOS. 2312, 
2386. 2398, 2479, 2744, 2766, 2767, 276S, 2774, 
2779, 2792, 2795-j. 2S0 2-/. 4555. 4556. 4562, 
4588, 4621, 4622, 4623, 4624, 4625. 4626, 4627, 
4643, 4660, 4670, 4671, 4672, 4727, 4728, 4750, 
6140, 5260, 5571, 5850, 5851, infra. 

(1935)— 9. 107, O. 1, r. 10, O. XXIII, rr. I 
and 3 — Revocation of pcobate by first Court — 
Compromise in appellate stage — Legality — 
Petitioner for revocation if can withdraw entire 
proceeding pending appeal by objector — 

Prorate— General, 12 C.L.J. 91 = 6 Ind. 
Cas. 912. 

(1936) — 8. 107, O. XXII, r. 11— See ClV. 
Pro. Code, 1903. O. XXII, r. l, 4 Bom. 

L. R. 325 = 26 B. 597. 

(1937)— 8. 107 (2), O XXII, r. 11— See ARBI- 
TRATION — APPOINTMENT OF ARBITRATORS, 
18 O. 507. 

(1939)— 8. 107 12), O. XXII. r. II— Sm 
Guardian— appointment of Guardians, 
22 M. 187. 

(19391— S. 107 (2\, O. 22, r. 11. s. 104. 0- 43, 
r, 1, s. 106 ( = ss. 582 . 5$S, 5b9. Civ. Pro. t ’o<2«, 
1892) — Order of appellate Court under s. 57 re- 
turning plain'.— Whether appoal lies.— Under 
sa. 599 (6i and 589 read with s. 532 of the Civ. 
Pro. Code, an appoal lies to the High Court 
from an order of an appellato Court returning 
a plaint for presentation to the proper Court. 
8. 583 (6) does uot apply merely to orders 
passed by a Court of first instanoe. WaHID- 
ULLAH v. KANHAYA LAL, 25 A 174. F.B.= 
A.W.N. 1902, 222. (3 A. 456, Overruled ; 21 

M. 234, 26 C. 275, R.) 

(1940)— S. 107 (2), O. 22, r. 11 $. 10S. O 43, 
r. 2 ( = Cio. Pro. Coda, 1832, ss, J?S7, 

590) — Order —Appeal — Iuterim injunction — 
High Court — Jurisdiction — “ Procedure " and 
“powers", distinction between.— Per C J. 
(Daiu?s J , Diss): — When the plaintiff has 
appealed against the order of the Subordinate 
Judge dismissing his application for a tempor- 
ary injunction and his appeal has been admitted 
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Ci¥ Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1677, XXIII of 1863 and VIII of 
1859) — continued . 

and notice of his application for an interim 
injunction pending the hearing of the appeal 
has been directed to issue to the defendants, 
the High Court has jurisdiction to make an 
interim order pending the return of the notice. 
The faot of the appeal not being against a 
decree does net prevent the appellate Court 
from exercising jurisdiction in the matter. It 
would be anomalous to hold that the High 
Court in a second appeal against a deoree pos- 
sesses powers which it does not possess in an 
appeal from an original order ; and the want 
of uniformity in the language of the two 
ss. 587, 590, Civ. Pro. Code, is not good reason 
for so holding. The power to make such order 
exists apart from any express provision of the 
Code, as part of the inherent jurisdiction of the 
appellate tribunal incidental to the exercise of 
the appellate jurisdiction. Per Davies, J , 
Diss, : — The term “ procedure ” iu s. 590, Civ. 
Pro. Code, is not intended to oover all the 
provisions of Cb. XLI, Civ. Pro. Code, and 
s. 582 in that chapter, conferring on appellate 
Courts under that ohapter the same powers as 
Courts of original jurisdiction, is pre-eminently 
not a point of “ procedure ” as the term is used 
in s. 590. MAHADEVA ROW v. SETHURAM 
SAHIB, 14 M.L J. 471, F.B. 


(1941) — S- 107 (3), O. 22, r. 11 and C.23 , r. 1 
( = ss. 5S2, 373, Civ. Pro. Code. 1B82\— Plain- 
tiff withdrawing from at peal— Partition suxt 
—Practice , — When in a partition suit a defend- 
ant has by concession of the plaintiff acquired 
rights which otherwise could not have existed, 
it is not open to the plaintiff who has made 
that concession afterwards tc annul its effect 
by withdrawing from the suit in the appellate 
Court. Ss. 373 and 582 of the Civ. Pro. 
Code, do not support the conclusion that 
rights actually vested and created by the deoree 
of the first Court can be afterwards annulled 
by a plaintiff withdrawing of his own free-will 
and without the permission of the Court. 
SATYABBAMABAI v. GANESH, 6 Bom.L.R. 333 
= 29 B. 13. 


(1942) — S- 107 (2), 0. 22, r. 11* 0.23, r. 3 

(z= S s 382 375 , Civ. Pro. Code, 1882)— Compro- 
U; decree in terms of-Proctdure when one 
of the parties to a compromise ob,ecis to its 
beinq recorded by Court— Appeal— Civ. Pro. 
Code, s. 582 ,.- The heating o. an appeal before 
the Judicial Commissioner was fixed for the 
20 th September, 1894. On the 4th Septan- 
her 1894 the respondents made an application 
to the Court, in which they alleged that on 
the 25th November, 1893, the patties to the 
anneal had entered into a compromise, whereby 
fha anneHants agreed to withdraw the appeal, 
hat notwithsta g nding the said agreement 
the appellant had not withdrawn the appeal, 
and they prayed that the Court would reject 
the annell Upon the application an order was 
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1859) — continued, 

when the appeal was called on, the respondents 
objeoted to the hearing of the appeal and asked 
that it might be dismissed on the grounds 
stated in the application above referred to. 
Held, that where it is shown that an appeal 
has been adjusted by a lawful compromise, the 
Court can, under s. 375, read with s. 582, Code 
of Civil Procedure record the compromise 
and pass a deoree in accordance therewith. 
Held, further, that where one of the parties 
objects to the compromise being reoorded and a 
decree being given in its terms, the other party 
should move the Court to have the compromise 
recorded and to pass a decree in accordance with 
its terms, and the matter can be deoided on 
affidavits, or, if necessary, by a special issue on 
oral evidence, Held , therefore, that the respon- 
dents should amend their application and ask 
the Court to act under s 375, Civ. Pro. Code, 
and have the compromise recorded and to 
pass a decree in accordance with its terms. 

Lachmin v. Parkotam Singh, 5 O.C. 49. 


s, 108, ( 1882 , 88. 587, 390 = 1887, as. 587, 

390 = 1859. s. 366 ) 

See appellate Court. 


(1943)— s. 108 ( =s. 587, Civ. Pro. Code, 
1882 )— “As far as may be."— The words “as 
far as may be” in s. 587 are not equivalent to 
as far as possible, but mean as far as inconsist- 
ent with the principles on which appeals from 
appellate decrees are admitted aud determined. 
Hindu v. BrayaN, 7 M. 52. [Not F., 12 C. 
37, 24 C. 98 ; It., 9 A. 147, F.B ] 


(1944) S> 108 ( =» s. 374, Act VIII of 1859)— 
Grounds not mentioned in petition of special 
appeal , Admission of, discretionary . — Under 
8. 374 of Aot VIII of 1859, Civ. Pro. Code, it 
is open to the Court to admit any new ground 
of appeal arising out of the proceedings, though 
it may have been omitted in the petition of 
appeal. Jay KlSHEN MOOKERJEE v. RAJ 
Kishen MOOKERJEE, 3 W.R. 147. 


(1945)— S. 108 ( = Cw. Pro. Code, 1882, 
s. 5901— Appeal under the Insolvent Act-Proce- 
dure— Insolvent Act, s. 73. — Appeals from orders 
under the Insolvent Aot are not governed by 
the procedure laid down in the Civ. Pro. Code. 
S. 73 of the Insolvent Act, which governs such 
cases, provides that they should be by petition. 

17 B l< 3*34 ^ ° f R ' BR0WN * 12 C. 629. [£., 

( 19 46)-S. 108 . O. 22, rr. 4 and 11— Second 
appeal— Death of respondent— Change of law of 
D imitation— Limitation Act, 1877, sch. 2, art. 
1? 5-C-— Limitation Act h 1908, sch. 2 , art . 177— 
Curtailment of 3 years into 6 months— General 
Clauses Act [X of 1897). s. 6-Abatement as 
against some respondents without whom the suit 
cannot proceed Effect as against others. — An 
application to bring on reoord the legal repre- 
senfcative of a respondent, who died when the 
old Limitation Act, 1877, was in foroe must be 
dealt with under the new Aot of 1908, Suoh an 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1869, 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

application must be made within six months 
from the date of the respondent’s death nnder 
art. 177 of the Aot of 1908, and the benefit of a 
three years period under art. 175-C. of the Aot, 
of 1877 will not avail. 8, 6, General Clauses Aot. 
1897, has no application so as to preserve the 
older period of limitation, whiob is not a rule 
of substantive law. Where an appeal abated as 
against some of the respondents Co-uralars of 
a devasom) without whom the appeal cannot be 
prosecuted as against the rest, the appeal should 
be dismissed as against all. ARAYIL Kali- 
AMMA V. PELAPPAKKARA MANAKAL SANKA- 

RAN Nambudripad, 7 M.L.T. 115 = 3 Ind. 
Cae. 420 = 20 M.L J. 347. <11 A. 408,11 B.H. 
C. 117, F.\ 6 B. 26, D.\ 29 M. 529, R.) 

(1947) — 8. 108— Talbana not paid within 
fixed period — Appeal whether oan be dismissed 
for default— See APPEAL— PRACTICE AND 
PROCEDURE, 35 C. 535. 

(1947-a) — 8. 108— See NOS. 56. 930, 1922, 
1940, supra, AND NOS. 2768, 4583, 4618, 4627, 
4668, 5163, 5472, 5583, 5593, 5653, 5691, infra. 

S. 109 ( = 1882, s. 593 = 1877, ■. 393). 

See Appeal to Privy Council. 

See Privy Council, Practice of. 

(1948)— S. 1<>9 ( = s. 5.9.1, Civ. Pro Code , 1882) 
— “ Final decree ” — Order of remand — Suit to 
annul incumbrances — Bengal Tenancy Act (VI IT 
of 1885), s. 1G7— Notice — Dismissal of suit on the 
ground of non-service of notice— Appellate Court 
holding service proved and remanding case . — 
Where a suit to annul inoumbrances by the 
purchaser of a putni at a sale for its own ar- 
rears was dismissed by the Subordinate Judge, 
on the ground that the plaintiff had failed to 
prove the servioe of notices under 9. 167, BoDgal 
Tenanoy Act, but the High Court, on appoal 
held that the service of notices was provod and 
remanded the suit for the trial of the other 
issues in the case. Held, that though the 
order of the High Court was in form an order 
of remand, it finally deoidod tbo cardinal point 
in the oaso, viz., whether tho notices wore pro- 
perly served or not. The order was thereforo a 
“final deoree” within tho meaning of s 595 of 
the Civ. Pro. Codo. Ananda Gopal GossAIN 
v. Naffor Chandra Pal ciiowdhury 
12 C.W.N. 343 = 35 C 618 = 8 C.L.J. 168, (17 

A. 113, 15 B. 155, R.) 

(1949) — S. I<>9 ( = C«>. Pro. Code , 1877, 
s. 5.9-5) — Appeal to Privy Council — “ Final ” 
decree — Where an ordor of tho High Court 
virtually dismissed tho appeal on the ground 
that no appeal lay from tbo order of tho Sub- 
ordinate Judge, whioh erroneously styled an 
application to have judgment and dooree passed 
upon tbo basis of an award that had been tiled, 
as being one for review, held that no final 
deoree had been passed by the High Court, and 
an application for permission to appeal to Her 
Majesty in Council could not be entertained. 
TULSI RAM v. Ganesh, A W N. 1882, 30. 


Civ. Pro. Code (Aeti Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

(I960)— S. 109 ( = oW s. 595 , Civ. Pro . Code r 
1882 )— Order returning plaint for presentation 
to proper Court — Meaning of “ final decreed * — An 
order passed on an appeal from an order return* 
ing a plaint for presentation to the Revenue 
Court and reversing the latter order is not a 
“final deoree.” A “final deoree” under this 
seotion is one whioh finally determines some 
oardinal point in issue in the cause in respect 
of the rights of the parties and on the merits 
of the case. GANDA MaL v. THAKAR HAR* 
KISHEN SINQH, 12 P R. 1896. 

(1951) — S.10G ( = old s. 595, Civ Pro. Code % 
1882)— Order of remand— No “ final decreed ’ — 
An order of remand directing a re-trial on the 
merits, is not a “final deoree” within the 
meaning of this seotion, YUSAF SHAH v. 
Ghulam JILANI, 56 P.R 1888. 

(1952)— S. 109 (a Civ. Pro. Code , 1882, 
s. 59-5} — Decree directing accounts to be taken, 
leave not grantable to appeal to Privy Council. 

— In this case the appeal to the Privy Council 
for which leave was sought from the High Court 
was direoted against a preliminary decree of the 
High Court whiob affirmed the liability of the 
defendants in the suit to render accounts and 
gave various direotions as to the extent and 
mode in whioh theaooounts were to be taken in 
view of the final deoree in the suit. The High 
Court held that the deoree was not final within 
tho meaning of s. 595 of the Civ. Pro. Code, of 
1882, and that there was nothing so special in 
the case as to bring it under cl. (c) of the 
section, and refused to grant the certificate. 
(In tho appeal to the Privy Council, from the 
above order refusing certificate, reported in 15 
B. 155, the Judioial Committee held that the 
deoree in the oaso was final on the ground that 
it established tho liability of the de(endants to 
aooount, irrespective of the faot that it was not 
the last deoree iu tbo matter). RAHMUBHOY 
HUB1BBHOY V. C. A. TURNER, 14 B. 428. 
[A\. 10 C.L.J. 336.] 

(1952 a) -S. 109 — See NOS.82. 102, 192,931, 
1708. 1922, supra AND NOS. 2348, 5551, 5552, 
5553, 5554, infio. 

(1963) — S. 109. cl. (a ) — ‘ Order passed on 
appeal' — 1 Final ord-. r — Applicitlon to sue in 
forma pauperis — * Order if reversal ’ — Hit* 
ments of appellate Court— Petition disclosing no 
cause of action. — Au ordor passed by the High- 
Court iu the exerciso of Us revisional jurisdic- 
tion, reversing that of theCourtof first instanoe 
allowing tbo applicant to 6ue in forma pauperis, 
is au ordor passed on appeal within tho meaning 
of ol. (a) of s. 109 of the Code of Civil Pro- 
cedure. 1908. Two essential elements are 
to be considered in deoiding whether an order 
is passed on appeal within the meaning of 
ol. (a) of a. 109 of the Code, namely, (I) 
whether there exists the relation of superior 
and inferior Court ; and (2) whether then 
exists the power, on the part of the aupeciof 
tribunal, to review t affirm, modify or revene 
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Ci¥. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 

1859)-— continued. 

the decision of the inferior tribunal. (13 C.L. 
J. 90, F .) An order of the High Court based 
on the ground that the allegations in an applic- 
ation to sue in lorma pauperis do not disclose 
any oause of action, is a final order ’ within 
the meaning of cl. [a) of s. 109 of the Code. 
The term final order denotes an order which 
finally decides any matter directly at issue in 
the case iD respect of the rights of the parties. 
If the order decides in effect finally the cardinal 
point in the suit, if it decide. 11 an issue which 
goes to the foundation of the suit and therefore 
is an order wbich could never, while the decision 
stands, be questioned again in the suit, it is a 
4 final order within the meaning of s. 109 of 
the Code, notwithstanding that there may be 
subordinate enquiries to be made. Whether 
the character of finality can be rightly claimed 
in respect of an order, should be determined 
with reference to the precise relation in which 
it stands to the proceeding before the Ccurt. 

Harish Chandra acharjee v. nawab 
Bahadur of Moorshidabad, 13 C.L J 688 

(10 C.L.J. 33G, F.) 

(1954) — 5 109, cl. (a) — Privy Council Appeal 
—Order of remand — Decision on cardinal ques- 
tion. — Where, in a puit for the winding up of a 
partnership business, the first Court directed an 
acconnt to be taken, at d the High Court on 
appeal disagreed with that Court in respect of 
the respective liabilities of tbe parties, and 
remanded the suit for a freeh taking of the 
accounts. Held that the decision of the High 
Court on thi= cardinal question as to the res- | 
pective liabilities of the different parties in suoh 
a decision as to constitute suoh a final decision 
on the points in issue as to amount to a deoree 1 

in suit. Dwarka Nath Sarkar v. Haji 
Mahomed a kbar, 7 Ind. Cas. 622. (18 I.A. j 

6, 15 B. 155, 22 I. A. 1, 17 A. 112, F.) 

(1955) — 5s. 1U9 , 110— Privy Council Appeal 
— Leave to appeal — Subject-matter nut exceed- 
ing Rs. 10, 00U — Certificate granted, in connected 
cases —Same question involved —F it case for I 
appeal to His Majesty in Council- — Applications | 
were made m several connected appeals for 
leave to appeal to His Majesty in Council. 
Some of them satisfied the requirements of 
s. 110 of Act V of 1908, and the certificates were 
granted. One of them, however, did not satisfy j 
the requirements of the section but involved , 
the same question as did the others. Held, 
that, in view of the fact that the same question 
was involved in all the appeals, the certificate 
should be grauted, even in the appeal which did 
not satisfy the requirements of s. 110. MAKUND 
8ARUP V. RICHALD ROSS SKINNER, 5 Ind. 

Cas. 583. ; 

(1956)— Ss. 109 , 110— [ = cs. 595, 596, Civ. 
Pro. Code. 1882) -Ch. XLV— Appeal to Privy 
Council, leave to— Appellate decree affirming 
decree of Court of first instance— Appellate 
Court, when decision of first Court may be said to ; 
have been affirmed by judgment of—* Decree," : 
meaning of, in b. 596 ,- The words "when the; 

C. 11—91 


Liy, Pro. Code (Acta Y of 1908, XIV of 1889 
fatal 1877 ’- XXI11 0t 1661 and VIII of 

decree appealed against affirms the decision of 
the Court immediately below the Court passing 
the decree” in a. 596 are very wide, the word 
decree including judgment, and there is no- 
hing m Ch. XLV of the Code, whioh wculd 
justify the Court in interpreting them as 
meaning merely suoh an affirmati d ol (he 

thi'TYi the , Court below ' 83 regards issues 
which it has disposal of, as results in the 

affirmation ol the decree of that Court, The 

words are so wide that, when the Court below 

has dismissed or decreed a suit on all of certain 

Z Je8 '«’ tS dec ‘ 61cn cannot be deemed to have 
been affirmed by the judgment of tbe appellate 
Court, unless its decision as regards all those 
issues has been affirmed, as well as its decree 

lOOM SlNGH Rani SaTRUPA Koer| 

(1957) Ss. 1°;>, no ( = 5S. 595, cl. (c) 596. 

C v. Pro. Code. 1882 )- Privy Council , applic 
ation for leave to appeal lo- Valuation c/ suit, 
questions vidireclly in issue as regards— Appeal 
lo Privy Council, Fitness of case for. — A was 
a 00-sharer of i annas aod M of 12 annas 

in a taluka. C was, under a decree of Court 

entitled to receive allowance payable to him 

being charged on the taluka. Upon the death 

1 11 .I??! 3 SUit 8saiDSC (1 > C’sson, 
ofNil's 3 be mortgagee i n possession 
of M s share, alleging that the allowance of 

C ard ’ P" me “. s = m e »u«d only for the life of 

C and after h‘s death, was not ohargeable 
against her one-fourth share, that defendants 
2 and 3 were not entitled to debit in rendition 
of accounts her one-fourth share with a pro- 
portionate part of the allowance. The value of 
the suit for the purposes o[ jurisdiction was 
estimated at Rs. 3,000, being the value of a 
one-fourth share of the allowance. C>s son 

other 6 ! 3 th d\ th n aliowance was heritable. The 
other two defendants supported thie plea A’s 

Comm* 8 •“ lt,mSt m y diemi8sed by the Judioial 

only® and c'-, par A tiea lo the a PPe a l were 
omy A and C s son. A applied for leavo tn 

a R? eai ^et Majesty in Council. Held that 

although A valued her suit as one in whioh the 

subjeot-matter was tbe right of C's son to 

the ei t'a 6 lnkT i**' ° WDer of a fourth share in 
this was the question directly in issue between 

R ar ies ' y ? fc ’ tbe determination of this 
ques ion necessitated the determination of tho 
question whether the allowance of Rs 70 S! 
men :em, charged on the taluka, was heritable 
or was limited to the life of the original grantee 
C, and, therefore, the decree of tho l 

involved indirectly a question between the 

m the th f e an , nuUaQt and of the co-sharers 
Rs in nnn Uka ; respeotiD S property above 

whether 0 ^? a'owan^ o^° s * nertion 

was heritable or ceased on the de^VT? 

that a certi5eat 'C should be 
oas“ ffilfilffid' th t6gar3a Va ' Ue aQd nature . ‘be 

case nimilpd tbe requirements of s ' 5QA 
Pro, Code, Held, further, that! c^iderih^the 
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X of 1877, XXIII of 1861 and VIII of 

1 859 ) — continued. 

^•’’cumatancos of the oaae, it was not a fit ooe 
f.r appeal to Her Majesty in Council under 
p. 593. ol. (c). Civ. Pro. Code. AZIZ UN NISSA 
v. Tasadduk Husain. 4 O.C. 234. 

( 1958) — Ss. 109, 110 — Final decree of Division 
Banch of High Court— -Appeal to Privy Council, 
certificate as to— Applicability of — See LET- 
TERS patent, High court, 1865 — Cal- 
cutta, ss. 39, 15 9 C.W.N. 566 = 32 C. 963. 

(1.959) — Ss. 109 , 110, 0. 41, r. 10— Older 
rejecting appeal for failure to furnish security 
for costs — Order affirming decision of the Court 
below , meaning of— Final order passed on 
appeal, meaning of. — Where an appeal had 
been rejected for failure on the part of the 
applicant to furnish security for costs under 

O. 41, r. 10. held, that the order rejecting 
the appeal w as not one affirming the decision 
of the Court below within the meaning of the 
last paragraph of f. 110, Civ. Pro. Code. Held 
further, that the order in question was not a 
final order passed on appeal, within the meaning 
of s. 109, Civ. Pro. Code. RADHa KISHEN v. 
JAMNA Prasad, 13 O.C. 59 = 8 Iod. Cas. 940. 
(6 W.R. 102, 10 W.R. 1, F.B., 8 C.W.N. 296, 
30 C. 679, 32 B. 108, R.) 

(1960) — Ss, 109. 110, 0. 45, r. 3 ( = 0»u. Pro. 
Code, 1882, ss. 595 , 596, 600)- Appeal to Privy 
Council— Substantial point of law— Certificate 
of High Court— 'Otherwise,' meaning of — Assent 
of respondent cannot give right of appeal.— 
Under a. 696, Civ. Pro. Code, there is no right 
ol appeal to the Privy Council simply on the 
ground that a substantial point of law is invol- 
ved. The presence of such a question does not 
give a right of appeal when the value is below the 
mark : the re*pa4~:c*ment of it restricts the right 
when the higher Oourt affirms the lower, and 
the dispute either directly or indireotly relates 
to an amount of Rs. 10.000 [7?. 23 A. 416 

P. C. 24 A. 236-22 A.W.N. 46.] Under ss. 595 
and 600, Civ. Pro. Code, there is a right of 
appeal if the High Court certifies that the case is 
'otherwise* a fit one for appoal. The word 'other- 
wise' refers to special oases, such as, where the 
point in dispute is not measurable by money, 
though it may bo of groat publio or private 
importance. But in all suoh oases, a epeoial 
oertifioate to that effect must be granted by the 
High Oourt. The more assent of the respondent 
to an appeal does not give the appellant a right 
of appeal whioh the Code does not allow, or 
sustain a certificate whioh from some oversight 
ot other is obviously erroneous. BANARaSI 
PARSHAD v. KASHI KRISHEN NARAIN, 8 C. 

W.N. 193 = 28 I. A. 11 = 23 A. 227. P.C. 

(1961) — Ss. 109, 112. O. XLV, r. 13— Applio- 
ation to appoint Receiver — High Court’s 
Powers — See Appeal to Privy Council — Praotico 
and Procedure, 10C.L.J. 326 = 7 Ind.Oas. 452. 

(1962)— 8s, 109, 115— High Courts Act (94 
and 25 Viet., c, 104), s. 15— Letters Patent, 
s, 39— "Final order passed on appeal” meaning 


Civ. Pro. Code (Acts Y of 1908, XIV of 1889, 

X of 1877, XXIII of 1861 and VIII of 
1869) — continued. 

of —Order lor discovery — Order deciding compet- 
ency of Land Acquisition Judge to review certain 
portions of award — Final order — Privy Council 
appeal, whether lies. — An order passed by the 
High Court, in the exeroise of its revisional 
jurisdiction under s. 115 of the Civ. Pro, Code, 
or of its power of superintendence uoder e. 15 
of the Charter Act, is “an order made or passed 
on appeal " within the meaning of s. 100 of the 
Civ. Pro. Code and s. 30 of the Letters Patent. 
The term “final order” in s. 109 of the Oiv. 
Pro. Code and s. 39 of the Letters Patent, 
denotes an order which finally decides any 
matter directly at issue in the case in respect of 
the rights of tbo parties. If tho order decides 
in effect finally the cardinal point in the suit, 
and, therefore, is an order whioh can never, 
while the decision stands, be questioned again 
in the suit, it is “final,” notwithstanding that 
there may be subordinate inquiries to be made. 

In a land acquisition case, the High Court, on 
the application of the parties, ordered, under 
s. 115 of the Civ. Pro. Code, that the Judge 
had no jurisdiction to review, at the instanoe 
of the 8eoretAry of State, the award of the 
Collector in so for as it was Dot challenged by 
the claimants, and also that he had no juris- 
diction to make au order for discovery : Held, 
that the order of the High Court was not a 
“ final order ” within the meaning of s. 109 of 
the Civ. Pro Code, or s. 39 of the Letters 
Patent ; for although it determines only a 
question of law whioh affeots one part alone of 
the ease, it leaves othor matters still to be 
determiued. An application for leave to appeal 

I to the Privy Council against the order was, 
therefore, refused. SECRETARY OF STATE 

for India v. British Indian steam Navi- 
gation Co., 9 Iod. Cae. 183 = 13 0 L J. 90. 
(21 W.R. 263, Rel.\ 30 O. 679, D,) 

(1963)— Ss. 109, 115 — See PRIVY COUNCIL, 

Practice of— special leave to appeal 

AND TO DEFEND APPEAL, 8 C.W.N. 296. 

(1964) — S. 109, els. (n) an d (c) and O. 41, 
r. 5 — Order refusing stay of execution — * Order 
passed on appeal * — * Final order ’ — ‘ Fit case— 
Substantial loss, question of — Discretion — An 
order docidtng tnat oiroumstauces have not 
been established suoh as would justify an order 
for stay of exooution of a deoree under appeal 
iR not a ' fiual order * (but an interlocutory 
order), nor an * order passed on appeal * within 
the meaning of ol. (a) of s. 109 of the Code 
of Civil Prooedure. The term ‘ final ordet ' 
in cl. (a) of s. 109 of the Code denotes an 
order whioh finally decided any matter directly 
at issue in the oase in respect of the rights 
of tho parties. (10 C.L.J, 336, F.) An order 
oannofc be deemed to have beeu passed on 
appeal, unless it is au order passed by a superior 
Court, in roversal, modification or affirmanoe 
of an order of an inferior Court. To constitute 
appellate jurisdiction, there must exist the re- 
lation of superior and inferior Oourt and the 
powor on the part of the former to review the 
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GIy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIH of 1861 and VIII of 

1859; — continued. 

decision of the latter. Cl. (c\ of s. 109 of 
the Code is intended to meet spooial oases, such, 
for erample as those in which the point in 
dispute is not measurable bv money, though it 
may he of great publio or private importance. 
The disoretiou vested in the Court by cl. (ci 
of 8. 109 of the Code is to be sparingly used. 
The question, whether or not the applicant had 
established that substantial loss might result 
to him if execution was not stayed pending the 
hearing of the appeal presented to the High 
Court, is not a question of suob exceptional 
importance as would justify a special certificate 
of fitness under ol. (c) of s. 109 of the Codo. 
Cl. (c) of s 109 of the Code is not to be inter- 
preted as restricted in its application to oases 
of ‘ final orders,’ precisely in the same manner 
as ols. (a) and (6). SRINIVASA Prasad SINGH 
v. Kesho Prasad Singh, 13 C.L.J. 681. 

(1965)— S 109 * O. 41, r. 23 { = ss. 5gs % 5Q2 
Civ. Pro. Code, 1882; — Order under s. 562 
Civ. Pro. Code— Appeal to Privy Council.— An 
order under s. 562 of the Civ. Pro. Code, is not 
ordinarily appealable to the Privy Council, 
though such an appeal will lie where the remand' 
order has, in effect, finally decided the cardinal 
point in the suit. HABIB-UN-NISSA v, MUN- 
AWAR-UN-NISSA, 25 A. 629 = A. W N. 1903 139 
(17 A. 112 8 B. 548, 10 M.I.A. 340. R.) ’ [F. 
A.W.N. 1907. 291 = 5 A.L.J. 57 ; R., 52 P.R. 
1907 = 34 P.L.R, 1908 : D. % 10 C.L.J. 336 ] 

(1966)— 5. 109, O. 45, r. 3 ( = 5S. 595, 600, 
Civ. Pro. Code, 1892) — Privy Council , applica- 
tion for leave to appeal to— Substantial question 
of laiv , suit below fts. 10,000 involving — Appeal 
to Privy Council, Case “ otherwise a fit one for ” 
— Question of general interest or public import- 
ance. — Held that, within the meaning of s. 600, 
Civ. Pro. Code, the fact that a substan- 
tial question of law i9 involved in a oase, in 
whicu the value is below Rs. 10,000, is not by 
itself a sufficient ground for granting leave to 
appeal to His Majesty in Counoil and that 
something more is required. It must, in addi- 
tion, be a question of general interest or of 
great publio or private importance, or the like. 

Bhagwan Parshad and another v. 

THAKUR RUDR PARTAR NARAIN SINGH, 

5 O.C. 168. 

(1967)— S. 109, O. 45, r. 3 ( = ss. 595, 600, 
Civ. Pro Code, 1882 ) — Objection that appeal 
has not been properly admitted. — On a preli- 
minary objeolion being taken that an appeal 
was not properly admitted, held, that the oase 
fell within the principle of 31 C. 57, P.C. and 
that the certificate of leave to appeal given was 
sufficient. AMARCHANDRA KUNDD v. SHOSHI 
BHUSHAN Roy, 31 C. 305 = 31 I. A. 24 = 8 
C.W.N. 225. 

(1968) — 8. 109, 0. XLV, r. 3— S*e Appeal 
to Priyy Council — miscellaneous, 3 
Born, L.R. 154. 


Ciy. Pro. Code (Acts Y of 1908 , XIV of 1892, 

°- { 1 S7 7, XXIII of 1861 and VIII of 
1859) — continu-d, 

( 19 69)-~S. 109 (c), O. 45, r. 3- Privy 
Council Appeal Case fit for appeal.— In 1902 
a decree received a certain interpretation bv the 
Gourt In a subsequent proceeding the High 
Court deeffied that the interpretation g.veu in 
19 02 operated as res judicata. Against this 

H, S h Court - the deoree- holder 
leave t0 a PPeal to the Privy Council: 
M bat it was nota fit case for appeal r. 0 

f Coua ° n - KUNJ BEHARI LAL 

Ca9°485 ECT ° R ° F 8HAHJEHANp UR. 8 Ind. 

TnPRTvvpn 109 ’ O' XDV, r. 6— See Appeal 

C0UNCIL — Cases where appeal 

lies or not, 15 B. 155, P.C. = 18 I. A, 6. 

S. 110 ( = 1882, s. 396 = 1877, |. 396). 

See appal to Privy Council. 

See Privy Council, Practice of. 

— 1 110 * 7 =S ’ 596 ’ Civ ‘ p ro.Code, 1882) 

sui' ” l °* V f Ue 0f the su tyect-matter of the 
- m ' anin 9 Of- Amount or value of the matter 

° n appeal ' De <>ree involving directly or 

pZTc7u JT 1 10 ^‘ Majesty in CoZi fl 
fhe value o f lD * su,t for P«MMod, 

ine value of the suhjeot-matter of the suit for 
the purposes of valuation under s tqc ' ’i 

Of (henparties may £?"• ">«* <** 

When 26 tierefor R ' M ‘ 8 ’ ® ul / 4, 17 0. 680, Appl.j 

snare may be valued less thori Appellant s 
does involve direotl J ^ i ■ deor , ee for Petition 

« ;:r ax:?, r; 

of s. 596 of th “o“e „ Ci 1 „ ?'s d Para K raph 

Majesty in Counoil and a certificate ^i^! 8 
granted accordingly. BHAGW^t q 8 . ° U d be 

IVSTSF*™ bo h s 

V* iTJSJSL°9 fess- 

Valuation Act. 1887 Tho , butts 

Valuation Act. Held, the Suit* v*i t ?- 6 Suita 
was passed with the objeot of Dr A ° 6 
mode of valuing certain suits for P fh FlblDg tha 
determining th*e 

respect thereto. Iu 8 . 596 of 5. 8 !? lth 
Code the value means the se m D g ,V - P ' 0 ’ 
market-value of the property in dispute. As 
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Civ Pro. Code (Acts Y of 1808, XIY of 18&2, 
X of 1877, XXIII of 1861 and VIII of 
1869)— continued, 

the market-value of the property in suit was 
more than Rs. 1G,000, certificate was granted. 
Karm singh v. Khem Singh, 60 P.R. 1903 
= 150 P.L R. 1903. 

(1973) — S . 110 ( = Ctv. Pro Cede, 1882, 
5. 59 !'<)- Appeal to Her Majesty in Council — 
Amount or value of subject-matter of suit not 
Rs. 10 000 or upwards . — Under the first olause 
of s. 596 of the Code of Civil Procedure, not 
only must the amount or value of the matter 
in dispute on appeal t.o Her Majesty in Council 
be Rs. 10,000 or upwards, but the amount or 
value of the subject-matter of the suit must 
also have been Rs. 10.000 or upwards. MOTI* 
CHAND v. GANGA PRASAD, A. W.N. 1901, 19. 
(3 W.R.C.R. 14, 3 A. 633, D.) 

(1974)— S. 110( = Civ. Pro. Code, Act XIV 
of 1882, s. 596}— Application for leave to appeal 
to Privy Council— In order to justify a High 
Court in giving a certificate under s. 596 of the 
Civ. Pro. Code, it must be satisfied that the 
decree itself involves, direotly or indireotly 
some olaim or question to or respecting property 
of the value ol Rs. 10,000 or upwards. KRISHNA 

MILLS, Co.. Ld, Delhi v. Gopi Nath, 137 
P.L R. 1904 = 73 P.R. 1904. (7 M.T.A. 548, 

11 C. 740, G C.W.N. 411, 1 M.l.A 363, R.) 

( 1975 )— S. 110 — Leave to appeal — Privy 
Council — Amount, value and nature of appeal 

Putting the appellant on terms — Procedure . — 

Where only a small amount is at issue in an 
appeal, the High Court, not having any power 
to put the appellant on terms will not certify 
a case to be a fit one for appeal to His Majesty 
in Council. <4 M I. A. 353, 70 But the applic- 
ation for such leave to the High Court is a 
proper step to he taken by the appotlant. L.O. 

Clarke v. Brajbndra Kissorr Roy 
CAOWDHURI. 13 C,W.N. 1127 = 3 Ind. Cas 
786. (29 I. A. 40, 6 C.W.N. 362, P.C., P.). 

(1976) — S. Jlu (s. 596, Ciu. Pro. Code, 
1882 ) — Leave to appeal to Privy Council against 
decree of High Court dismissing a suit for 
damages for libel— Practice of the High Court to 
ascertain the true value of t ’ e matter in dispute 
within the meaning of . — A suit for tho recovery 
of Rs. 10,000, as damages for an alleged libel 
contained in a letter, was dismissed by tho 
High Court on the ground that the letter com- 
plained of was privileged. Thereupon, tho 
plaintiff applied to the High Court for leave to 
appeal to the Privy Council. Held, that, when 
there is a contest as to tho true value of matter 
in dispute, it has been tho invariable practice 
in the High Court — a praotico sanctioned by 
the judicial Committee— to ascertain, by evi- 
dence and enquiry, that the trno value is, and 
that under the circumstances ol tho ease it is 
impossible to say the anjount or value of the 
matter in disputo is Rs. 10,000 or upwards, 
within tho meaning of s. 596, and, consequent- 
ly, the certificate asked for was refused. Rai 

amrita Nath Mitter Bahadur v. abhoy 
Charan Ghosh, 9 C.W.N. 370. 


Civ. Pro. Code (Acts Y of 1908; XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859)— continued. 

(1977)—$. 110 ( = 596 , Civ. 'Pro. Code, 
1882 )— Appeal to His Majesty in Council— 

“ Dezree involving indirectly ten thouand 
rupees or upwards meaning of . — When it is 
laid down in s. 596, Oiv. Pro. Code, that the 
decree must involve, direotly or indireotly, 
some claim or question to, or respecting pro- 
perty, of ten thousand rupees in value or up- 
wards, the reference is to suits inexistence and 
not to suits in gremio fitluri . W’here, there- 
fore the question decided by a decree was a 
question of title which may possibly affect the 
title of person who are not parties to the decree 
to property not the subject-matter of the. suit 
in which the decree was passed and concern- 
ing tho title to which property there is no liti 
Ration pending, held that, no appeal lay to tho 
Privy Gonncil. HANUMAN PRASAD v. BAG- 
wati Prasad, 24 A 236 = A. W N. 1902, 46. 

(23 A. 415. 23 A 227, 1 M I A. 363. 7 M.l.A. 
648. R.) [R, 6 B.D.R. 403.) 

(1978) — S. 110 ( = s. 506, Civ. Pro . Code, 
18821 — Meayiing of "affirms (he decision " — 
Certificate of leave to appeal — Defect— Practice 
as to amendment . — The word “ dtoisic-n 1 in 
s. 596 ol tho Civ. Pro. Code, moans the deoision 
of the suit by the Court and not the statement 
given by the Judge of the grounds ct the deoree 
order. Where, therefore, tho appellate Court 
dismissed an appeal , but for reasons different 
from those giveu by the Court below, held that 
the appellate C3urt affirmed the decision of the 
Court below within the meaning of s. 596 and 
that the certificate granting loave to apppeal 
should show that the appeal iovolved a subs- 
tantial question of law. [ D ., 31 C. 57 ; R., 62 
P.W.R. 1908.) Where a certificate granting 
leave to appeal, which should, under s. 696 of 
the Civ. Pro. Code, state a question of law as 
involved in the appeal, did t.i.t contain suoh a 
statement, held that an amendment in that 
respeot would not bo allowed by the Privy 
Council, but that the appellaut could bo given 
time to produce, the requisite certificate from 
tho Court below. TASSADUQ RASUL KHAN v. 

Kashi Ram. 25 A. 109, P C =30 I. A. 35 = 

3 Bom. L.R. 100 

(1979) — S. 110 {-Civ. Pro . Cede. 1682. s. 596) 
Appeal to Privy Council— Concurntit findings 
on facts — Substantial question of lair — Proce - 
dure. — On an application for leave to appeal to 
tho Privy Council, the decision of the Chief 
Court was concurrent with that of the first Court 
I upon a question of met, and, upon the fact as 
found, no substantial question of law was invol- 
ved ; held that, utder iho last clause of s. 596, 
Oiv. Pro. Code, the plaintiff could not appeal, 
and, that therefore, leave to appeal should bo 
I refused. LlKAL v. SHARIF-UL-HASSAN KHAN , 
48 P R. 1904. (18 C. 190, 23 O. 918, P.C., 20 

B. 699, Cited ; 16 C. 2S7, 16 C. 292, Dissented 
from.) 

(1960) — $. HO i = cdd s, 596, Civ . Pro. Code , 
ISS'2) — Appeal to Ptivy Ccuncil— Question of 
1 law- Order under s. 5SS (16).— Where the 
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Civ, Pro. Code (Acts V of 1908, XIV ofl8S2 

X ° { , 1S77, xxni °f 1861 and VIII of 
1 009)— continued. 

Chief Court confirming the decision of the 
lower Court takes the same view on the facts 
from which no question of law arises, leave to 
appeal to the Privy Council will be refused. An 
appeal to the Privy Council lies in certain 
oases from an order passed under s. 583 (10). 
Mussammat SURASUTI AND OTHERS v 
Eshri PERSHAD. 61 P R. 1900 


V° i==S ' 596 ' Civ ' Pro ‘ Code . 

}< 8 o 2 l~/ 4pveC ! 1 t0 Hls Council — 

Substantial ques-un of law" — What is a 

question of fact Leave to appeal refused — 
The m tin questiou at issue iu a suit for par- 
tition of moveable and immoveable property 
being whether the family was or was not joint 
m title and interest, the defendants, on being 

asked what they would call evidence to prove 

set down a series of facts which they alleged 
that they could prove, and which, they contend- 
ed, indicated chat the family was, at the time 
of suit, joint as to property as well as in other 
respects. The plaintifi admitted the faots so 
alleged, and the patties therefore summoned 
no witnesses on either side. Some documen- 
tary evidence, however, was put in. mainly 
consisting of the will of the late head of the 
family. Held that the finding on these data 
as to what wa 3 the status of the family was a 
finding of fact merely and could involve no 
“ substantial question of law” within the mean- 
ing of e. 596 of the Code. PARSOTAM Rao 
Tanta v. JANK 1 BaI. A.W.N. 1908,7 = 3 M 
L.T, 169. 

(1964) — S. 110 f = s, 596, Civ, Pro. Code, 
1882) — Appeal to Privy Council,— Costs, diffe- 
rent judgments a* out— Affirming the decision of 
the Court below — Discrelionar y power of Court 
to award costs.— Held, that tne last clause of 
s. 596, Civ. Pro. Code relates to the subject- 
matter of the suiG and therefore there is no right 
of appeal when the two Courts differ ouly as to 
costs.’ THAKUR BADDEO BaKSH SINGH v. 
THAKUR LALJI SINGH, 10 O.C. 65. (8 C.W. 

N. 294, Diss.) 

(1983) — S. HO ( = s. 596, Civ. Pro. Code. 1882) 

— Appeal to Privy Council, certificate for — Con- 
current findings on facts — Substantial question 
of law not involved — Certificate not allowed. 

In this case, the District Courts found in 
favour of the plaintiff on the point of limit- 
ation, but against him on the question of 
adoption. On appeal, the Chief Court held 
that the plaintiff's claim was barred by limita- 
tion and also the plaintiff had not been adopted. 
Thereupon, the plaintiff applied to the Chief 
Court for a certificate to appeal to the Privy 
Council. Held, there was a concurrent finding 
of the Chief Court and the Distriot Court on 
the faots. The oircumstance that, on the 
defendant’s objection, the Chief Court found 
against the plaintiff on the point of limitation 
oould not make any difference. There was 
thus no substantial question of law involved in 
the appeal to the Privy Counoil within the 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

meaning of s. 596. Application for certificate 
rejected. RAM NARAIN v. MAHARAJA NaraIN, 

69 P R. 1903 = 177 P.L.R 1905. 

'(1983 ft) — 8 . 110— See NOS. 931, 1955, 1956, 
1957, 1958. 1959, 1960, supra, AND NOS. 2348. 
5554, 5650, infra. 

(1984) S. 110, O 41, r. 23 = ss. 596.563, 

, P lv ' prG \ Code, 1882) — Appeal to His Majesty 
\n Council— Appeal from order of iema>.d not 
usually admisisible. — An order under s. 572 
of the Code is not ordinarily capable of being 
the subject of an appeal to His Majesty in 
Council, though it may possibly be so, if the 
oroer in question has the effect of deciding 
finally the cardinal point in the suit. RAM 
Sarap v. Ram Dei. A.W.N. 1907, 291 = 3 
J ‘ ? 7 - 1903, 159, F. ; 2 C.W.N. 

(1985) S 110, O 1.5, r. 2 ( =?.s. 3.96* and 60S, 

( iv. Pro . Code , 1882) — Leave to appeal to His 
Majesty in Council, application for— u Substan- 
tial question of law," meaning of— Questions of 
general importance or of general interest.— Held 
that the words “ substantial question of law ” 
in s. 596. Oiv. Pro. Code, mean question of 
general importance; they do not include a 
question of the construction of a document in 
which the parties alone are interested. If no 
such question is shown to exist, leave to appeal 
lo His Majesty in Council cannot bo granted. 
UDAIRAJ 8 INGH (BABU) AND OTHERS V 

?n A Q JA (1 Bhagvvan Barhsh Singh, io O.C; 

oU 8 . (II C.W.N. cnxviii. F.) 

(1986)— S. 110, O. 45. r. 3 ( = ss. 696, Civ- 
Pro. Code, 1882 )— Certificate of appeal —Where 
the amount of value of the suit in apDeal to the 
1 nvv Council was morethan Rs. 10,000 and the 
decree of the High Court appealed from, affirm- 
ed the decision of the Court immediately 
below the High Court whioh passed the decree, 
and a certificate is given for leave to appeal to 
the Privy Council stating that the case was 
otherwise a fit one for appeal to His Majesty 
in Council, suoh a certificate is correct in 
form and satisfies the provisions of the law 
VvEBB v. MaCPHERSON. 3l C 57. P.C =30 I* 

vr'r 23 T 8 l»D C W N - *1 = 3 Bom. L.R. 838 = 13 
M.L.J. 389. (25 A. 109. P.C . D.) [R. t 31 C. 

T°° 7 ft P V C *“ 31 1 A * 24 = 8 C - W - N - 225, 5 M.L. 

1. /o.J 

(1987) S. 110, O. XLV, r. 3 -See APPEAL 

to Privy Council— general, 24 a. 174 

P.C. =6 C.W.N. 362 = 29 I. A. 40. 

(1988) 8 . 110, O. XLV. r. 3-S.s APPEAL 

to Privy Council-Cases Where appeal 

LIES OR NOT, 21 C. 522. 

(1989) 8 . 110, O. XLV. r. 3 — See Privy 

Council, Practice of-special leave to 
appeal and to defend Appeal, 6 C w n 
362, P.C. =29 I. A. 40 = 24 A. 174. 

(1990) 8 . 110, O. XLV, r. 6 — See LETTERS 

PATENT, HIGH COURT, N.W.P., 1865. s. 10 
A.W.N. 1888, 37. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(1991) — S. 110, O. 45, r. 7 ( = Civ. Pro. Code, 
J6S2, ss. 596, 602 \ — Appeal to Eis Majesty in 
Council— Application for admission — Restora- 
tion to file an appeal struck off for default — Tim:* 
limits, extension of, for security and deposit • — 
While th« Court has power to restore to the file 
f>n application for the admission of an appeal to 
His Majesty in Council whioh has been struok 
off for default and to extend the time-limits 
specified in s. 602 of the Code for the furnishing 
of security and the deposit of expenses, those 
limits are not to be departed from without 
cogent reason. MA Me GALE v. MA Sa Yl, 

1 L.B.R. 329. (10 C. 557, F. ; 2 C.W.N. xlvi, 

R.) 

S. 112 ( = 1882, s. 616 = 1877, s. 616). 

(1991-a)— S. 112 — See NO. 1961, supra. 

S. 113 ( = 1882, s. 617 = 1877, s. 617). 

See Reference to High Court. 

(1991-6)— S. 113 — See NOS. 576, 932, supra 
AND NOS. 2247, 3421, 3735, 3935, 5078, 5732, 
5733, infra. 

(1992) — S. 113 . 0. 16, r . 1 ( = Ctn. Pro. Code, 
1882, s. 617) — Entertainment of reference by 
High Court. — The High Court can only entor- 
tain a reference under s. 617 of the Code, when I 
there is a suit or an appeal, before the Court 
making the roforenoe, in which the deoroo is 

final. Gangadhar Madhav Chitnavis V. 
Chimana, 16 C P.L.R, 17. (7 A. 815, F.) 

(1993)— S. 113, O. 16, r. I ( = s.617 , Civ. 
Pro . Code, 1882 ) — Decree not final — No refer- 
ence lies — Court's power to refer . — A Courtis 
not competent to make a reference to tho High 
Court under s. G17 of Act XLV of 1882, iu case 
in whioh the decree of the Court would not be 
final. In to Debi Prasad v. SHAMA CHARAN, 

5 Ind. Cas. 581. 

(1994) — S. 113 , 0. 46, r. 1 ( = Cir. Pro. 
Code , 1882. s. 6/7 ) — Reference to High Court 
= “ Final " de< ree or ordtr . — A reference to the 
High Court under s. 617 of the Civ. Pro. Code, 
can only bo made when there is a suit or au 
appeal before the Court making the reference, 
in whioh tho riocreo final. RAMPHUL v. 
DURGA, 7 A. 815 = A.W.N. 1885, 248. [F., 16 

C.P.L.R. 17. J 

(1995) — S. 113 , 0. 16, r. 1 ( = s, 617, Civ. 
Pro. Code, Scope and application of — 

Suit partly cognizable by Civil Court and partly 
by Revenue Court— Procedure . — Wboro a claim 
is partly cognizable by a Civil Court and partly 
by a Revenue Court, the duty of the Court is to 
amend the plaint by striking out tho latter 
portion of tho claim and decide tho suit so far 
as regards tho other part of such claim. This 
case also deals with tho making of referonoes to 
the Chief Court und or this seotion iu oases in 
whioh a further appeal will lie if certified to by 
the Divisional Judge or in oases fit for revision. 
MUSSAMMAT KARMON V. JlWAN MAL, 19 P. 
R. 1892. [R t , 21 P.R, 1909, 23 P.R. 1904 = 
107 P.L.R, 1904. 81 P.R. 1904.] 


Civ. Pro. Code (Aots Y of 1908, XIV ol 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(1996)— S. 113 , O. 46, r. Civ. Pro . Cod$, 
Act, XlY of 1882,s. 617)— Reference to High 
Court— Question of law. — A reference, under 
s. 617 of the Code of Civil Procedure, must 
distinctly set out the legal point or points in 
the oase, as to the deoision of whioh the Judge 
entertains a reasonable doubt. In the matter 
of insolvency of DIN DIAL AND OTHERS, PRO- 
PRIETOR of the Firm of Moti Ram, 
Jamna Das of Delhi, 93 P L.R. 1902, 

(1997) — S. 113 , O. 46, r. l( = Civ. Pro. Code, 
1877, s. 617) — Reference to High Court in rent- 
suit.— The High Court is not competent to 
entertain a reference by a Distict Judge trying 
a second appeal in a suit for arrears of rent 
under Aot XVIII of 1873, as s. 617 does not 
apply to suits under the Rent- Act. MADHO 

Praeash Singh v. Bhundi Lad, A.W.N, 
1881, 145. 

(1999) — S. 113, O. 46, r. 1 < = $. 617, Civ. 
Pro. Code. 1882) — Covstr uclion.— Quiere . — 
Whether s. 617, Civ. Pro. Code, 1882, is to be 
read as incorporated with s. 69 of the Presidency 
Small Cause Courts Aot ? BENODE LALL ROY 

v. The River Steam Navigation Co., l C. 

W.N. 143, 

(1999)— S. 113, O. 46, r. 1 ( = s. 617 Civ. 
Pro. Code, 1882) — Court Fees Act (I of 1870), 
s. 12 (l) — Reference-- Court-fee payable on memo- 
randum of appeal . — Held, that s. 617 of the 
Code of Civil Procedure docs not contemplate 
a roferenoo as to tho proper Court-fee payable 
on a memorandum oi appeal. Pin BAKSH 

v. Faiz Mahomed, A.W.N. 1906, 180. 

(1999-n) — 8. U3, O. XLVI, r. 1— See CONT- 
RACT ACT, 1872, s. 178, 23 P.L.R. 1902-34 
P.R. 1902. 

(2000) — S. 113, O. XLVI, 1, r.— Reference by 
Divisional Judge to Chief Court, when per- 
missible — Punjab Courts Aot (XVIll of 1884), 
ss. 40 (1) (6). 44, 70 (1) (6) —See CUSTOM— 
PUNAJAB— ALIENATION, 16 P.L R. 1905-39 
P.R. 1905. 

(2000-n) — S. 113, O. XLVI, r. 1— See 
Negotiable Instruments act. ss. 42, 118, 
cl. (9), L.B.R. 1893—1900, 537. 

(2001) -8. 113, O. XLV, r. I — See REFER- 
ENCE TO High COURT, 7 Bom. L.R. 995 = 30 
B. 226, 17 B. 735. 7 C.L.R. 144, 12 B. 78* 
7 lud. Cas. 806. 10 Bern. L.R. 18 = 32 B. 157. 

(2001-a) — S. 113, O. XLVI. r. 1— See SMALL 

Cause court, Mofussil, Jurisdictiof of 
—General, 35 P.R. i860. 

S. 114 ( = 1882. 8.623 = 1877, l. 623 = 1859, 

l. 376). 

See Review. 

(2001-b) — S. 114— See NOS. 196, 296, 923, 
1729, 1824, 1900, supra , AND NOS. 2184, 2185, 
2186, 2187, 2376, 2377, 2889, 2869, 2908-6, 
2910-<i, 3002, 8007, 3008, 3009, 3020, 3096, 
3170, 8190, 3201, 4975, 5035. 6224, 5298, 535T, 
6661, 5748, infra , ** 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1863 and VIII of 
1859) — continued, 

(2002)— S. 114, 47, r. 1 ( = s. 623, Civ, 
Pro, Code , 1882.) — Application for review of 
judgment. — For the entertainment of an appli- 
atioa for review of judgment, there must be 
shown some mistake or error apparent on the 
face of the judgment or some other sufficient 
reason. An error of law may be a ground for 
review, but the law must be definite and 
oapable of distinct ascertainment. Ma CHIT 
v. MAUNG PYO, U.P.R. 1892—1896, 287 

(10 W.R. 143. 7 M. 307. R.) [R. t U.P.R, 
1902—1903. Ill, Civ. Pro. Code, 3.] 

(2003)— S. 114, 0.47 , r. 1 ( = Civ. Pro. Code, 
1877, s. 623)— Review of judgment—" Sufficient 
reason what does 7iot amount to .— It is not a 
“sufficient reason” within the meaning of 
s. 623, Civ. Pro. Code, for admitting an appli- 
oation for a review of a judgment, that the 
soundness of the judgment is questionable. 
The word9 “other suffioient reason” in that 
section mean other sufficient reason of the 
kind mentioned in the earlier part of the 
section. KRISHNA RAM v. Rai RUKMIN 
SEWAK, A.W.N. 1882, 102. 

12004)— S. 114 O. 47, r. 1 (=613 Civ. P, 0 . 
Cede, 1882)— Discovery cl favourable decision of 
superior Court, whether good ground for grant 
of review'.— The respondents ootamed a deoree 
for pre- emption of part of the property sold in 
the oase. Tbe judgment was erroneously 
passed, in accordance with a case subsequently 
found to have been overruled by a Full Benob 
deoision passed prior to the wrong judgment but 
not brought in time to the Court’s notice. 
Under the ruling of the Full Bench, appellants 
should have obtained decree for the whole of 
the property in question; so, they applied for a 
review on that ground. Held, the fact that 
the appellants were deprived by the original 
deoree of what they were entitled to, according 
to the then existing judicial decisions, consti- 
tuted a miscarriage oi justice, affording ground 
for a review. 6UJAN SINGH v. FATEH 
Muhammad, 124 P.R. 1906 = 97 P.L R. 1907. 

(6 A. 292 F ; 14 C. 627, D.) 

(2005) — S. 114, O. 47 r. 1 ( = Civ . Pro. 

Code, 1882, s. 623)— Review of judgment — 
Where the discovery of a Ireeh authority may 
not entitle a party to a review of judgment, 
yet, when a judge is satisfied that his judgment 
has proceeded upon an erroneous view of the 
law, he may, under s. 622, Civ. Pro. Cede, 
review his judgment and decide according to 
law. VELLA Y A v. JAGANATHA, 7 M. 307. 
[R„ U.B.R. 1892—1896, Vol. II, 267, 153, 

11 C.P.R. 41, U.B.R. 1902. 4th Qr.. p. 3.] 

(2006) — S. 114, 0.47, r. 1 (=s, 623, Civ. 

Pro. Code, 1882 )— Ground of review— Fraud- 
Mistake —The ground that fraud was practised 
upon a party in oonneotion with a petition of 
compromise, upon whioh a deoree was made, is 
a good ground of review under e. 623, Civ. Pro. 
Code. A mistake in the matter of copying out 
the petition of compromise may not by itself, 


GIy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

fall within the soope of s. 623, but, taking it 
with the other ground stated above, it might 
be a good ground of review. RASIK OHANDRa 

Chowdhury v. Rajani Ranjan Chow- 
DHURY. 10 C.W.N. 286. [R. 13 C.W.N. 1197.] 

(2°°7)— 5. 114, O. 47, r. 1 ( = Civ . Pro . 
Code, 1882. s, 623 — Lettirs Patent, s. 10— Judg- 
ment passed by two Judges of High Court m 
appeal under s. 10, Letters Patent- Review.— 
B. 623, Civ. Pro. Code, does not apply to a 
judgment passed by two judges of the High 
Court in an appeal under s. 10, Letters Patent. 

Hafiz Muhammad Mohsin-v. 8heo Prasad 

1 A.L.J. 509. 

(2008)— S. 114, 0.47, r.l ( = s. 623, Civ. 
Pro. Code , 1882) — Application for review— Sub- 
sequent filing of an appeal— Jurisdiction to 
9 r **t rc vieio, whether barred by -Court* s duty. 

Where an application for review is presented 
by a party and an appeal is afterwards pre- 
ferred, the Court to whioh the application for 
review was made is not thereby deprived cf 
jurisdiction to entertain the application (28 M. 
210, Overruled ; 30 M-535, 13 B. 520, P.C., D.\ 

• L.R. F.B. 362, 18 M. 2J4, R.) in such a case 
tne jurisdiction ought to be exercised with the 
greatest care and only iu a very strong oase. 

Chenna Reddi V. Pedda obi Reddi, 6 M. 
F,B,=a2 lnd Cas - 802 = 32 M. 416 = 

(2009)— £ 114, O. 47, r.l ( = s. 623 , Civ. 
Pfo. Code, 1882)— Review of judgment— Effect 
of order on review- Appeal from original decree. 

Where an application for review of judgment 
! 9 granted, the result is a new decree supersed- 
ing the original deoree, aDd not merely some 
amendment thereof. An appeal was filed pend- 
ing an application for review of judgment in 
the Court oeiow ; the review was granted, and 

a ° ^fu**** 1, wbioh Purported merely to 
a “® nd thedecrce th en under appeal. Held, 
tbat the order fer review superseded the origi- 
nal deoree ; the deoree under appeal had ceased 

T? ^i®**™?* thG appeal could not be heard » 

iAANHAIYA 1-iAL v. BALDEO PRASAD AWN 
190B, 263 = 28 A. 240. (A.W.N. 1990,' 144 I.) 

„ «-S. , 1U. O. 47. r. 1 (Civ. Pro. 

Lode, 188- , s [623)— Review of judgment, applic- 
ation for, on grounds abandontd‘\n appeal.— In 
an appeal, the oouosel for the appellant admit- 
ted that be was unable to support the appeal, 
unless it was held that the • nikah nama' in 
question waB a composition-deed and did not 
require registration. This point was decided 
against the appellant and the appeal was 
dismissed. The appellant then made an applio- 
at.on, under s. 623, Civ. Pro. Code, lor review 
01 the judgment passed in her appeal, on pointe 
wh.ch were not directed against the ruling o£ 
the Court that the ‘ni kah-nama' was not a 
composition. deed. field, as such points were 
abandoned when the question whether the 
mkah-nama was deoided against the appellant, 
and as it was not shown that there were oir- 
oumetanoea which would justify the Court in 
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Civ. Pro. Code (Acts Y of 1908, XlV of 1882, 
X of 1877, XXIII of 1661 and VIII of 
1859)— continued. 

} , 

disregarding such adandonment, the applic- 
ation ought Dot be granted. MARIAN BEGAM 
v. SAYED &Ia»aMMAD, 3 O.C. 279. 

(2011)— S. 114, O. 47, r, 1 (=s. 623 , 

Civ. Fro Code f .1882)— Review of judgment — 
— First application dismissed — Second apvlica- 
hon — Exclusion of time— Limitation Act (XV 
of 1^77), s. 5, and art. 173 — Limitation —Ex 
elusion of time. — A second application for roview 
of judgment if presented beyond the presoribed 
period is barred by limitation : and the time 
oooupied by the previous application for review 
oannot be excluded in couut'ng the period. 
Vaman V. MalHARI, 4 Bom. L. R. 121 = 26 B. 
489. 

(2012) — S. 114, 0. 47 , r. 7 ( = s. 623 , Civ. 
Pro. Code, 1882) — High Court — Decree — Com 
promise — Alteration of decree— Review — Subse- 
quent event— Limitation Act (XF of 1S77) sell. 
II art 179 — Applizatioyi for leave h appeal — 
Step in aid . — The High Court has no power to 
alter its own decrees except under the provision 
of either s. 206 or s. 623 of the Code of Civil 
Procedure. The High Court has, therefore, no 
powers to amend its decree so as to make it fit 
in with a subsequent compromise between the 
parties. 8, 623 of the Code of Civil Pro- 

cedure does not authorize the roview of a decree 
which was right when it was madp, on the 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882 • 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued, 

• • * / • 

l 

of the Court of second appeal. BANDHAN 

Singh v. Chet Narain, A.W.N. 1899, 131. 

(2016) — S. 114, O. 47, r l (=*Civ. Pro. Code, 
1882. s 623)— Review— Error of law.— A. review 
of judgment oannot be admitted for the purpose 
of re arguing a case on previous materials. 
Error of law can be a good grouud for review 
only where the law is definite and capable of 
1 distinct ascertainment. MA MYIT v. KIN KIN 
Gyi, U B.R 1902—03 Yol. II. Civ, Pro. p. 3. 
[R., U. B.R. 1909, Civ. Pro. 21.] 

(2017) -8. 114 O. XLV1I. r. 1 — See EXECU- 
TION or decree— application for Exe- 
cution and powers of court, 16 a. 390 = 
A.W N. 1891. 131. 

! '2018)— 8. 114, O XLVII. r. 1 — Review of 

! judgment — Grounds for admission — Subse- 
quent ruling of High Court — See PULL 
Bench RULINGS, 6 A. 292 = A.W.N. 1884, 89. 

(2019) — S. 114,0. XLiVII, r. 1, inapplicabi- 
lity of. proceedings under the Guardian and 
; Wards Act, 1890— Sec GUARDIAN AND WARDS 
ACT, 18.)0. ss. 7, 47. 48. 143 P.R. 1906 = 12 P. 
W.R. 1907 = 105 P.L.R. 1907. 

(2020) — 9. 114,0 XLVII, r. l-Ste LIMITA- 
TION ACT, 1908. s. 5 13 C. 62. 

(2021)— S. 114. O, XLVII, r. 1- Sec REVIEW 
I —General, 7 OC. 299, A.W.N, 1899, 33, 


ground of the happening of some subsequent 
event. An application for leave to appeal to 
Her Majesty in Counoil does not operate as 
step-in-aid of the execution of the deoroo 
KOTAGIRI v. Vellanki, 2 Bom L.R. 771. 


2 lnd. Cas. 204, 5 O.C. 59. 

(2022)— S 114, O. XLVII, r. 1 — See Review 
i —Grounds for review, a.W.N- 1885, 123. 
10M.L J. 134. 19 W R. 189, 9 A. 36, 9 A. 61, 
F.B., 6 A. 14, Bourke O.C. 115. 


(2013) — S. 114 , 0. 47, r. 1 (=*Civ. Pro , Code, 
1882, s. 623) — Rtview of order pased in execu- 
tion case . —Vho saope oi s, 623 of the Code of 
Civil Prooeduro is wide enough to admit of the 
review of an order dismissing an execution oase. 

asoka Kumar Roy Chauduri v. Khet- 

TRAMONI DaSI, 2 C.W.N, 606. (17 A. 106. 18 B 
429, 16 A. 390, R.) 

(2014)— S. 114 , O. 47, r. 1 ( = s. 623, Civ. 
Pro, Code, 1882) — Review— Application for— 
Admitted under a mistake — Effect of. — Where 
the Sub Judge, thinking that ho had commit- 
ted a mistake in excluding an unstamped 
acknowledgment from his consideration, ad- 
mitted an application for review held, the faot 
that he was wrong in thinking so, and had 
really committed no mistake, does not prevent 
the admissibility of the review, MANIKA- 
VASAKA DESIKAGNANA 8UMBANDA PANDARA 
8ANNADHIAR V. BUNDARAM PILLAI 8 M L.T. 

284. 

(2015)— S. 114. 0. 47, r. I ( = dv Pro . 
Coda, 1882, s. 623) — Review of judgment — 
Second appeal — Application for review based 
on facts arismg subsequent to lower aopelliti 
Court's judgment. — Held tbut faots, ooming 
into existence subsequently to the pronouncing 
of judgment by a Court of first appeal, could 
not form grounds for a review of the judgment 


(2023)— S- 114, O XLVII, r. 1— See REVIEW 
! —Reviews \fter time, ii C. 767. 

(2024)— 8. 114. O. XLVII, r. 1 — Sec RE- 
VIEW-REVIEW WHEN LIES, 17 W.R. 70, 20 
W.R. 284. 

( J024-n) — S. 114. O. XLVII, r. 1 — See RE- 
VIEW-MISCELLANEOUS, A.W.N. 1894, 149. 

(2025) — S. 114. O. XLVII, r. 1 -See SMALL 

Cause court Mofussil, Jurisdiction of 
— Practice and procedure, s C. 287 = 10 
I C L. R. 275. 

(2026)— S. 114, O. XLVII. r. 1— See SUBOR- 
DINATE Judge, Jurisdiction of, 18 W.R, 
292. 

(2027) — S. 114. 0.47, rr. 1 .(*• 9.— ( = Civ. Pro 
Cede, 1892. ns. 623, 624 ) — Revieu' of judgment— 
i Other sufficient reaso>i — Clerical error — 

| d’cfion of succeeding Judge. — The omission of a 
1 Judge to deal with a particular partion of a case 
j in his judgment oannot be considered as a 
I “olerioal error.” It may perhaps come within the 
term in s. 623 of the Code, “other sufficient 
reason.” A suooeoding Judge has no jurisdic- 
tion to euiertain an applioatiou to review a 
judgment of his predocess for from the decree 
passed, on which the defendant could appeal in 
the High Court. BlDHI CHAND v. ZULFIOAR 

A LI. A.W.N. 1883, 173. (4 A. 278, F.) 



1457 


THE ALL INDIA DIGEST, 


1458 


C\y. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861, and VIII of 
1859) — continued . 

(2028)— S. 114, O, 47, rr. 1, 2, ( = ss- 623 , 
624 Civ. Pro. Code, 1882 )— Decree rendered 
ineffectual ty subsequent decree — Former decree 
not to be considered as reversed — Proper remedy 
of judgment-creditor is under s , 624 — New and 
important matter. — ’The proper r n m^dy for a 
juagment-ortsditor, a decree in whose favour was 
rendered wholly inefieocual by virtue of a 
decree passed in another suit, was by applica- 
ation for review of the original case, under 
s. 624, Civ. Pro. Code, the latter decree being 
treated as new and important matter; and not 
under s. 623 as the decree in the original case 
cannot be treated as h iving been reversed by 
the subsequent decide. SATRAMDAS JERAM- 
D AS V. MISSIR ManGALMAL, 1 S.LR. 227. 
(10 B, 338, R.) 

(2029)— S 114. 0. XLVII, rr. 1, 2 -See RE- 
VIEW-REVIEW by Judge other than the 
JUDGE IN ORIGINAL CASE, 8 M. 567, 13 B. 
330, 4 A. 278 = A. W.N, 1882, 26, 3 O C. 316. 

(2030)— S. 114, O 47, rr. 1, 2 4 ( = ss. 623, 
624, 626, Civ. Pro, Code, 1882) — Preview of judg- 
ment. application for — Admission of review — 
Admission of truth of plaintiff' s claim by defend- 
ant, evidence of — Appeal against order admit- 
ting review, if lies— Court, jurisdiction of, to 
admit evidence after decree — Evidence or matter. 1 
it should be existing at the lime of the trial, but | 
was not procurable— “ Discover ij of new or im- ' 
portant matter ,” meaning of — “ Any other 
sufficient reason,” meaning and s:ope of . — No j 
appeal lie3 against an order which is not passed 
in contravention of the provisions of s. 624 or 
8. 626 of the Code of Civil Procedure (Act XIV j 
of 1892). (24 C. 878, 12 B. 171. R. & F.) 

S. 623 of the Code of 1982. in dealing with the 
discovery of new and important matter or 
evidence, dearly indicates that the matter or 
evidence must be in existence at the time of 
the decree. The words “ for any other sufficient 
reason ” in s. 623 do not apply and cannot 
apply to something whioh came into existence 
after the decree was made, and the section does 
not authorise the review of the decree, which 
was right when it was made, on the ground of 
the happening of some subsequent event; and 
a Court 'commits a material irregula-rity in ad- 
mitting a review on such a ground. GOLAM 
ALI JEMADAR v ABDUL KaSIM SaRKAR, 11 

C.L.J. 27= 14 C.W.N. 244 = 5 Ind. Cas. 182. 
(24 M. 1, R‘ & F.) 

(2031)— 8. 114. O. XLVII, rr. 1, 2, 4— See 
LIMITATION ACT, 1908, ss. 4 & 5, 3 C L. 

J. 545 = 10 C.W.N. 986 = 33 C. 1323. 

(2032)— S. 114, and O XLVII, rr. 1, 2, 4— 

See REVIEW— JURISDICTION TO REVIEW, 

13 M. 178, F.B. 

(2033) — S. 114. O. 47, rr. 2 , 2, 4, 8 ( = Civ- 
Pro. Code , 1882, ss. 623. 624, 626 and 6301- 

Review— Jurisdiction o/ Small CawM G ° u « 2L 
Provincial Small Cause Courts Act [Is of 1887), 

5. 25— Revision— Interlocutory order.— An appli- 
cation for review was granted by a Judge of 

C. 11-92 


CiY. Pfo. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

the Small Causa Court, without his coming 
to any clear finding under ss, 623 and 
626 of the Civ. Pro. Code that the “ new 
and important matter was not within plaimifi’s 
knowledge, or oould not be produced by him at 
the time the deoreo was passed.” Upon revi- 
sion it was contended that the order bemg an 
interlooutory one was not open to revision. 
Held, that the contention was not valid. An 
order passed by a Small Causes Court setting 
aside a judgment and admitting a review 
may be a ‘‘case ” within the meaning of s. 25 
of the Provincial Small Causes Courts Act, and, 
if manifestly incorrect, may be interfered with 
on revision. GULZARI MAL v 80HAN LAL, 
38 P.L.R. 1904. (60 P.R. 1897, F.) 

(2034) — S. 114, O. XLVIT, rr. 1. 3— See 

Review— Practice and procedure, 17 a. 

213, F.B. = A. W.N. 1895. 61. 

(20351— S. 114. O. 47. rr. J, 4 ( = ss. 623 and 
626, Civ Pro. Code, 1 8 S 2 * — Review of judgment 

Appeal — Second appeal. — When an order 
granting a review of judgment has been set 
aside on appeal, the order passed in appeal is 
final and not open to second appeal. JaINAL 
BlBI v. ABDUL JAL1L, 6 C L.J. 223. 

(2036)— S. 114. O. 47, rr. 4 cC 4 ( = ss. 623, 
626) Civ. Pro. Code, 1832) — Review of judg- 
ment — Order dismissing the rule granted— 
Appeal — Limialion — An application for re- 
view oommenoes ordinarily with an ex-parte 
application, under s. 623 of the Civ. Pro. Code. 
The Court then may either rejeot the appli- 
cation at onoe or may grant a rule calling on the 
other 9ide to show cause why the review should 
not be granted. In the second stage the rule 
may either be admitted or rejeoted ; and it is 
obvious that the hearing of this rule may in- 
volve, to some extent, an investigation into the 
merits- If the rule is discharged then the oase 
ends. If, on the other hand, the rule is made 
absolute, then the third stage is reached ; the 
case is re-heard on the merits and may result in 
a repetition of the former decree or in some 
variation of it. Though in one aspeot the re- 
sult is the same whether the rule be discharged 
or on the re-hoaring the original decree be re- 
peated, in law there is material difference, for, 
in the latter case, the whole matter having 
been re-epened, there is a fresh deoree. In the 
former oase the parties are relegated to and 
still rest on the old decree. Oa the 20th Nov. 

1902, an order in execution was passed ; and in 
supplement of it a further order as to costs was 
made on the 20th December, 1902. Ou the 3rd 
August, 1903, the present respondent applied 
under 6, 623 of the Civ. Pro. Code, for a review 
of judgment, Notioe was issued to the opposite 
party and the application for review was heard 
with the result that the Court rejeoted the 
application for review on the 14th Daoember, 

1903. The respondent appealed against this 
order dated the 14th September, 1903, and the 
lower appellate Court held that there was suffi- 
cient cause for granting the review and as 
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Civ Pro. Code (Aoto Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861, and VIII of 
1869)— continued. 

result proposed a new order in substitution of 
the one passed on the 20th Deoomber, 1902. 
The appellant appealed to the High Court con- 
tending that no appeal lay from the order dated 
the 14th September, 1903 : Held, that no 
BOoeU by from the order of the 14th Sep. 
1903, and that the proper procedure would 
be an appeal from the order of 20lh December, 
1902. VADILAL V. FULCHAND, 7 Bom. L.R. 
666 = 34 B. 56. 

(2037) — 8. 144, 0.47, rr. 1 & 4 ( = ss. 62i, 
626. Civ. Pro. Code 1882) — Discovery of new 
and important matter— Review of judgment- Ap- 
pellate Court — Due diligence . — Where a defend- 
ant applied for review of the judgment on the 
ground of the discovery of new and important 
evidence consisting of an old release-deed exe- 
cuted by one of his ancestor and stated that 
the deed was discovered when he happened to 
dust one of the four or five books in a shelf in 
one of the only two rooms in his house, held 
that the defendant’s 9tatemeufc did not prove 
due diligence and that, as the place from whioh 
the dooument was discovered was not an un- 
natural place to soaroh for the document and 
as the dooument was of very great importance, 
the application should be dismissed. HARJI- 
mal Dhamalv. Bhejanmal, 2 Sind L.R, 35 
F.B. (31 B. 81, 9 Bom. L.R. 61, R.) 

(2038) — 8. 114, O. XLVIII, rr. 1,-See Re- 
view— General. 7 O.G. 345. 

(2039) — S. 114, O XL VII. rr. 1 .4— See RE- 
VIEW— JURISDICTION TO REVIEW, 9 B.H.C, 
238. 

(2010) — S.114, 0.47, rr. l,7,9,( = s$. 623,629, 
Civ. Pro. Ccd°, 1332 ) — Application far review 
of judgment — 4 Any other sufficient reason' — 
Appeal against the order granting a review — 
Bigh Court's power to question the sufficiency or 
otherwise of the reason — O rounds for appeal . — 
The plaintiff's suit was dismissed on the 
ground of deficiency in the Court-fee duty 
On plaintiff’s applying for review of judgment, 
the Court granted tho application, having found 
that the Court- fee, which he had originally 
paid, was more than sufficient. Held, that, 
where a Court was of opinion that there was 
other sufficient reason ’ withiu tho meaning 
of e. 623 of the Oodo (or granting an applica- 
tion for review of judgment, tho High Court 
need not consider in appeal whether that Court 
was right or wrong in its opinion ou that point, 
inasmuch as an appeal from an order admit- 
ting a roviow oould bo brought on ouo of the 
three grotfnds mentioned in s. 629 of tho Code, 
and on those grounds only — Per Richards, J.— 
The faot that tho Court-fee, originally paid, 
was afterwards found to be more than suffi- 
cient, constituted a most fitting ground for 
granting a roviow of judgment and was dearly 
'other sufficient ground' within tho moaning 
of s. 623 of the Code, ALI AKBAR v. KHUR- 
SHED ALI, A.W.N. 1903, 154 = 2 A.L,J.465 = 
21 A. 695. 


Civ. Pro. Code (JAot6 Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861, and VIU of 
1869) — continued. 

(2041)— S. 114, O. 47, r. 2, O. 41, r. 11 
( = ss, 623, 551, Civ. Pro. Code. 1882)— 
Review of judgment pending an appeal— Appeal 
dismissed under $. 551 of the Civ. Pro . Code — 
Procedure — Practice . — Where there has been 
an appeal there still may be a review of the 
judgment of the Court against whose decree 
the appeal was preferred, provided the appeal 
to the higher Court is withdrawn. Where, 
however, an appeal is preferred but the same is 
rejected under s. 551 of the Civ. Pro. Code, the 
Court of first instaooe cannot entertain an 
application for review of its own judgment. 
Ramappa v . Bharma, 8 Bora. L.R. 842 = 30 

B. 625. 

(2042)— S. 114, O. XLVII, r. 2— Seo U.P. 
ACT XII OF 1881, s. 185, 19 A. 522 = A.W.N. 
1897, 139, 

(2043)— S. 114, O. XLVII. r. 4— See RE- 

view— Practice and Procedure, i a. 

363. 

(2044)— S. 114, O. 41, rr. 7, 9 ( = Civ . Pro . 
Code, 1882, ss. 623, 629 \ — Second application 
for review — Tho Code of 1882 does not prevent 
a second application (or a review being made 
alter a previous application for review has been 
made and rejeotod. GOB1NDA RAM MONDUL 
v. BHOLANATH BHATTA, 16 C. 432. (5 M. 

H.C.323, Rtl. oil. ) [F., L.BR. 1893—1900. 

580 R ., 26 B. 485, 9 P.R. 1905, Rev. = 65 
P.L.R. 1906.] 

8. 115 ( = 1882, s. 622 = 1877, s. 622). 

See Presidency Small Causes Courts 

ACT. 1682, BS. 6, 38. 

See Revision. 

(2045) — S. 115 ( = (’ii>. Pro . Code, 1883, s. 
622)— Rcvisional power of HighCourt — Original 
j jurisdiction — light cf vakil to appear oji the 
original side . — an application to invoke the 
exeroiso by the High Court, of its rcvisional 
jurisdiction over the Presidency Small Cause 
Court under s. 622, Civ. Pro. Code, falls within 
tho original jurisdiction of tho High Court, and 
so must bo made in the usual course by an 
advocato of the Court and not by a vakil, a 9 
tho latter is not entitled to praotice upon the 
original side of the High Court. Re APPLICA- 
TION of a Vakil of the appellate Side, 
7 C.W.N. 843. 

(20461—5. 115 ( =»Civ Pro. Code , 1882, s. 622) 
— Court acting without jin isdicl kn — Collins, 

C. J. — When a Court assumes, as a matter of 
law, that which in faot had no existence in 
law, it oannot give itself jurisdiction over the 
matter of tho suit. Tumnin, J . — It the Court 
passes a deoree agaiust a party, on the basis of 
a decision, which is the result ol an error of 
law applied to tho (aots of the case, the High 
Court haB power to interfere in revision, under 
a. 62 2, Code of Civil Prooedure. Per Mulhu 

I sami Aiyar , J . — The words “aot illegally bo 
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Civ. Pro. Code (Acts Y of 1608, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued , 


Civ. Pro. Code (Acta Y of 1908, XIV of l c 8\ 
X of 1877, XXIII of 1861 and VIII oi 
1859) — continued. 


with material irregularity” in s. 622, Civ. Pro. 
Code, apply to those cases only, in whioh there 
is an errrr of law or a material irregularity in 
the procedure, by reason of whioh the Court 
oonoludes that it has or has not jurisdiotion. 
The term ‘jurisdiction’ is used in oontradiotion 
to the "merits” and it denotes a tribunal design- 
ated by the Legislature as competent to ! 
entertain the case under reference. MANISHA 
ERADIv. 8IYALI KOYA, 11 M. 220, F.B. (Dis. 
apper\\l M. 410 P.B.; F. f 15 M. 372, 16 M.454, 
12 C.P.L.R. 112 ; fl., 27 M. 504, 25 A. 509, P. 
B. =23 A.W.N. 104, 31 C. 385, 2 L.B.R. 333, 
4N.L.B, 184.] I 


(2047 j — S. 115 ( = s. 622, Civ. Pro. Code, 1882 I 
— Power of the High Court , — Case where it was 
held that the High Court has power to interfere , 
under s 622, Civ. Pro. Code, as the Judge ! 
acted wtth illegality or material irregularity . 
in the exeroiee of his jurisdiction. PUGARDIN j 
v. MOIDIN, 6 M 414. [R., 11 M. 220.] 1 


(2048)— S, I2«5( = s. 622. Civ. Pro. Code. 1882) 
— Inter pr4lati r .n — " Material Irregularity ” — 
The words "a material irregularity” in s. 022 of 
the Code include an irregularity of procedure 
materially affecting the merits of the case. 
The application of a seotion of the Code to a 
case to which it does not apply stands upon the 
same footing and is a material irregularity. 
8UW BUX BOGLA v. SHIB CHUNDER 8EN, 
13 C. 225. (7 A. 336, 06s.) [Cons., 2 L.B.R. 

333; Disc ., — 2 C.W.N. 474: R., 11 C. 768. 1 C. 
W.N. 617, 130 P.L.R. 1905 = 65 P.R. 1905,3 
L.B.R. 275, 9 C.L.J. 210. J 


(2049) — S. 115 ( = Civ Pro. Code , 1877, 
s. 622)— Jurisdiction . — Where a Court has no 
inherent jurisdiction over the subjeot-matter of ! 
a suit, neither the consent of the parties, nor 
the failure, of one of them to object to it, can 
give it a jurisdiction not conferred on it by law. • 
And where the objection is urged under s. 622 
of the Civ. Pro. Code, the High Court cannot 
refuse to take notice of it. DEBI SINGH v. 
Han-UUaN Upadhya, 3 A. 747. 


(2050) — S. 115 ( = s . 622 .)— Revision grounds 
of — power to go into the merits of case— Rule of 
equity— The Chief Court is fully empowered in 
a ‘revision application to go into the merits of 
the decision which is being revised on a point 
of jurisdiction. A Court dismissing an appeal 
on the ground of equity, justice and good oon- 

soienco must specify the same in its judgment, 
and by failure to do so acts with material irregu- 
larity iu^tifying a revision of its decision by the 
Chief Court. ROEBUCK v. HENDERSON, i 54 
P.R. 1896. [ R , 12 P.R- 1907, 121 P.R. 1907 

= 5i P.W.R. 1907.] 

(2051) — S. 115 { = Civ, Pro. Code, 1877, s 622) 

Miqh Court's powers of revision under s. 622 

of the Civ. Pro. Code, 1877. -Where the pro- 
oeedings of both the lower Courts in a case are 
without jurisdiotion, and the case is one in 
whioh there ia no seoond appeal, the High Court 


is oompotent to entertain an application under 
a 622 of the Civ. Pro. Code, and quash such 
proceedings. Accordingly, where a suit of a 
small cause nature was instituted in the Court 
of an Assistant Collector who dismissed it, was 
taken on appeal to the District Court whioh 
decreed it ; and the High Court declined co 
interfere as there was no seoond appeal ; held 
that the High Court could entertain an appli- 
cation tor revision and quash the proceedings 
of both the Lower Courts. (See 3 A. 37 1 - 
Observations by Stuart, C. J. on the powers of 
revision of the High Court under a. 622 of the 
Civ. Pro. Code, 1877. SaRNaM TEWAI v. 
SANKINA Bibi, 3 A. 417. [R., 9 A. 398.] 

(2052)— S.115 ( => Civ. Pro . Code, 1882, s. 622 , ) 
— Misjoinder of parties and causes of action 
— Return of plaint — Power of High Court to 
revise. — An order under s. 57 of the Code was 
passed returning a plaint to be amended. The 
order was appealed against and it was upheld. 
Then the plaintiff applied for revision. Held 
that the High Court oould interfere and 
examine the order by way of revision. Held , 
further that the contention that those proceed- 
ings did not amount to a “oase” within the 
meaning of s. 622 of the Code was unsus- 
tainable. Gandharp Singh v. Jaswant 
SINGH, A. WN. 1881,37. 

12053)— S. 115 ( = s. 622, Civ. Pro. Codz , 
1882) — Construction — Setting aside interlo- 
cutory orders — S. 622, Civ. Pro. Code, does 
not prevent the High Court from setting aside 
an interlooutory order made without jurisdic- 
tion. The word " case ” in s. 622 is wide 
enough to include an interlocutory order, and 
the words " record of any oase ” inolude 60 
much of the proceedings in any suit as relate to 
the interlocutory order. DHAPI v. RAM 
PERSHAD, 14 C. 768, (12 C.LR. 148, 4 A. 

31, 5 A. 293, 6 A. 233, Diss., [P 1 ., 2 O.C. 67 ; 

R, 18 B. 35; D., 31 P.R. 1902 = 8 P.L.R, 
1902.] 

(2054)— S. 115 ( = s. 622, Civ. Pro. Code, 1882) 

Illegal exercise of jurisdiction — Interference 
by High Court-Civ. Pro. Code, s, 622. — Where 
a (District) Judge, in dealing with a case, 
erroneously holds that a particular statute, or 
section of it, is applicable to the case, and that, 
by reason ol that statute or section, the suit 
does not at all lie e.g., e. 1 88 of the Bengal 
Tenancy Act, the Judge, in the exeroise of the 
jurisdiction vested in him by law, acts illegally 
and with material irregularity within the mean- 
ing of s. 622, so as to entitle the High Court 
to interfere under the section. But where the 
Judge (11 C. 6 = 11 I.A. 237, D.) has jurisdio- 
tion to deoide the question before him one way 
or the other and he makes a mistake in deciding 
it, it is not a matter that could be rectified by 
an application under s. 622. JUGOBUNDHU 
PATTUCK v. GADU GHOSE ALKUSHI, 18 C. 
47. [Cons., 2 L.B.R, 333; R. t 16 B. 708, 1 
C.W.N. 617, 1 O.W.N. 626, 25 A. 509 = 23 A 
W»N. 104.] 
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Civ. Pro. Code (Acti Y of 1908, XIV of 1882, 
X of 1877, XXtII of 1801 and VIII of 
1859) — continued. 

(2055) — S. 125 < = Civ Pro. Code, 1882, s. 622) 
— “ Jurisdiction ” — Meaning of. — The word 
“jari«diooion,” as used by their Lordships of 
the Privy Oounoil in 11 0. 6, means the power 
of administering justice according to the means 
which the law has provided, and subject to the 
limitations imposed by that law upon the 
judicial authority. ( Mahmooi , J .) HARPRA- 
Sad V JAFAR ADI, 7 A 34S = A W N. 1883, 
73. [Appr., 78 A. 66I.F.B.; R, 8 A. 519, 
12 A. 510, F.B„ 2 L B.R. 883.] 

(2056) — S. 115 i = 5. 622, Civ. Pro. Code , 1882) 
— Revision appli:ai.\on a id app al pending before 
High Court. — Where an application uuder this 
seotion and an appeal, is pmding before this 
High Court and the que-ition of jurisdiction is 
involved in the case, the Court is competent to 
deal with the case, if not as an appeal, yet in 
the exercise of its revisional powers. 8UDHIN 
DOONARAIN ACHAKJEE CHOWDHRY v. GO- 
BindaNath Sarkar, 9 C.W N. 504 = 1 C.L.J. 
239 = 32 C. 818. 

(2057)— 5. 115 ( = Civ. Pro. Code. 1882 s. 62V), 
— Jurisii.tion — Dekkhan A(/riculturists ’ Relief 
Act (XVII of 1879;. 5 . 53— Special Judge , 
revisional powers of — Failure of justice — 8. 622 
of the Civ. Pro. Code, gives to iho High Court 
jurisdiction to interfere only where the lower 
Court aots without jurisdiction or has exer- 
oised its jurisdiction “illegally or with matorial 
irregularity.” The Speoial Judgo by s. 53 of 
Aot XVII of 1879, has a revisional power iu all 
oases where a failure of justice appears to have 
taken place. It is for him to deoide whether 
the finding on a question of fact by a Subor- 
dinate Judge is of that naturo, and, in doing 
so, he is outirely within his jurisdiction. 
GURUBASAVA v. CIIANMALAPPA, 19 B. 286. 

(2058) — S.1I5 ( = Civ. Pro. Code, 1882 s. 622), 
— Power of High Court in revision —Order 
under s. 409 on application to sue as pauper . — 
There is nothing in s 622 to limit the moaning 
of the words “acted illegally” to the case of a 
perverso decision; nor does it seem that tho 
Court is empowered to interforo to oorreot an 
error, merely because it is gross and palpable 
or becauso no other remedy is available. Thore 
are many instances in which there can be no 
doubt as to the power to revise. Where there 
is a patent illegality or material irregularity of 
procedure, the application of tho seotion cannot 
be doubted. For example. i( a Court wore to 
rojeot an application for leave to sue as a pauper 
explicitly on some ground not specified in 
b. 407, it oould not bo doubted that it would be 
“aoting illegally.” Or if it decided a oaso ou 
a question of fact after refusing to hoar witness- 
es on either stdo. it oould uot be denied that it 
had acted with “material irregularity.” But 
where thore is no illegality of so orude aud ob- 
vious a kind and whore tho proper prooeduro 
has been observed, in oases, that is to say, 
where tho application of the seotion is doubtful 
owiug to the diffioulty in diatingushing be- 
tween an error of law aud illegal action, tho test 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859), — continued. 

is whether the lower Court has applied its mind 
to the law and the faots and oome to a decision 
after due consideration ; or, whether it has 
failed to take into aooount some proposition of 
law or some taot in evidence wnioh ought to 
affoot its decision ; if the faots and the law ap- 
plicable to the case have been duly considered 
by the lower Court, then, although its decision 
may be erroneous, the error cannot be corrected 
on revision. If, on the other haud, the lower 
Court has failed to consider the law or the 
faots, it has acted illegally and its deoision may 
be revised. ZEYA v. Ml On Era Z.\N, 2 L.B.R. 
333. (11 C. 6. 7 A. 845. 13 C. 225, 8 A. Ill, 

i 12 B. 617, 15 C. 47, 18 B. 369, 1 C.W.N. 617, 
1C.W.N. 626, 1 C.W.N. 633,2 C.W.N. 474, 
3 C.W.N. 581, 25 A. 509, 7 A. 336, 7 A. G61. 

: 11 M. 220, 17 M. 410. 20 A. 78. 20 A. 299, 35 
| C. 446, 15 A. 139, 23 B. 177, L.B R. 1893— 

I 1900, 61, L B.R. 1893 — 1900, Considered.) [F., 
j 3 L.B.R. 120; R., 4 U.B.R. 1905, 2nd Qc.,Civ. 

) Pro. 26. 3 L.B.R. 275.] 

I 

! (2059) — S. 115 ( = Civ. Pro. Code, 1882, s. 622) 

— High Court, power of. —When a Court, 

| owiug to the misconstruction of a rule of prao- 
tioe, exercises a power or jurisdiction whioh it 
would not have but for the misconstruction, it 
is a proper case for iuterforeuco by the High 
, Court under s. 622, Civ. Pro. Code. 8EETHA 

rama Patter v. Parukutti, 4 M L.J. 280. 

1 (2060) — S. 115 ( = s. 622, Cin. Pro Code . 

1882) — Presidency Small Causes Courts Act, 
s. 69— Difference of opinion among the Judges 
constituing the Full Bench — Disposal of the case 
according to the opinion of the majority — Lega - 
I htu - Jurisdiction of the High Court — The 
j Presidency Courts of Small Causes are Courts 
1 subordinate to the High Court and there is 
| uothing iu tho language of s. 622 of the Code 
• or in any other provision in the Code or the 
I Presidency Small Causes Courts Aot which may 
! he said to indicate an inteuticu on the part of 
I the legislature to oxclude suoh Courts from the 
application of s. 622 of the Code, (11 O. 261, 
i * 4 O. 456, 19 M. 96, 20 M. 358. 21 M. 232. 

1 26 M. 163, R.) Tho fact that no., formal order 
1 was made granting a uow trial would not pre- 
elude tho case from the operation of s. 69, if the 
Judges purported to deal afresh with the merits 
of tho oase. P. RANGIAH NaIDU v. G. 
UANGIAH. 4 M L.T. 283. (20 M. 353, R). 

(2061)— 5. 115 ( = s. 622, Civ. Pro, Code, 
1882) — Interference of a District Judge with 
judgment of Munsiff on question of law —Power 
of High Court to revise order of District Judge, 
— By the proviso to s 153, Beugal Teuauoy Act, 
a District Judgo has no power to interfere with 
the judgment of a Muusiff on a question of law. 
Where he so interferes, tho High Court has 
power, under s. 622 of the Code, to revise the 
erroneous order of the Distriot Judge. HORA- 
NANDA BANERJEE V. ANANTA DAS!, 9 0. 
W.N, 492. 
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Civ. Pro Coda (Acta Y of 1908, XIV of 1882. 
X of 1877. XXIII of 1861 and VIII of 
1859; — continued. 


j Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 


(2062) — S. 11 5 (=-.<?. 622, Civ. Pro. Code, 1882) 
— Condi'ions under which High Court can inter- 
fere with order of Court below— Revision — Erro- 
neous decision on question of law. — Under 
s. 622, Civ. Pro. Code, the High Court oan 
interfere in revision with the order of the Court 
below only when the latter has aated illegally 
or without jurisdiction, and the fact that it 
may have been wrong on a question of law is 
not a reason for the High Court to interfere. 
SUBRAM ANIA OTHUVAR v. MUNUSWAMI 
PlLLAI, 3 M L T. 262. 

(2063) — S. 11 5 (= 9. 622, Civ. Pro. Code, 
1882) — Amending of decnc—Civ. Pro. Cc<l°, 
( Act XIV of 1882) .s. 206 — The proceedings 
under s. 206 of the Civ Pro Code, 1882, ter- 
minate in an order (which can be dealt with in 
revision by (be High Court). BAI SHRI VaK- 
TUBA v. AtiARSANGJI. 9 Bom. L R. 547 = 31 
B. 447. 

(20641 — S. Hi ( = *. 622, Civ. Pro. Code. 
1882- — Execution proceedings. — A decree-holder 
made a complaint under s. 328 of the Civ. Pro. 
Code, to the Judge who.holding that the matter 
came under s. 331 of the Code, without regis- 
tering the claim as a suit and without making 
any inquiry, rejected the complaint. Hell, 
that the order was not. appealable : but it was 
one which could be dealt with by the High 
Court, under the power conferred upon it by 
8. 622 of the C He. VISHNU v. RAMCHANDRA 
9 Bom. L R. 936 

(2065) — S, 11) (-*•_ 622, Civ. Pro. Code, 
18Q x ) — Revision at the instance o' a person not 
party to the proceedings -- Rule of procedure 
sometimes imperative— Guardian and Wards 
Act, 9 . 31 <2K —Where a mother, who had been 
appointed guardian of t.he property of her minor 
sons, app'ied for <»anc L .ion to sell it. whioh was 
granted, and an application for revision against 
the order granting permission for sale was made 
by an unole of the minor who was nor a party 
to the proceeding®, ftild. that the High Court 
is not precluded by the absenoe of ad application 
by a pir'y, from exeroising its jurisdiction 
under s. 622. C»v, Pro. Code Where the order 
granting permission for sale did not recite the 
necessity for it. held, that it could not be re- 
garded as embodying the particulars required 
by s. 31 <*21 of the Guardian and Wards Act, 
merely because it was endorsed on the back of 
an application wnich specified an alleged neoes 
sitv. Held further, that e. 31. sub-section (2) of 
the Guardian and Wards Act. though it relates 
to procedure. is no' morelv directory GOPAL 
v MUSAMMAT MAHTABA. 12 O.C. 78-2 Ind. 
Cas. 237. (-4 C-W.N. 635. 28 C. 6^0, 26 B 716 

R.) 

(2066) — S. 116 ( = s 622. Civ. Pro. Colo. 
188*2 ) — Subordinate Judge exercising jurisdic- 
tion which he had not and declining to exercise 
jurisdiction which he had.- Whore a Subordi- 
nate Judge declines to exercise jurisdiction 
whioh he has, and exeroises one which does not 
belong to him, his judgment is liable to be 


reviewed by the High Court under s. 622 of the 
Code of Civil Proceduee. Brij MOHUN 

Thakur v. Rai Uma Nath Chowdhry 20 
C. 8 = 19 I. A. 154. P C. [F , 25 C. 155; Cons 
28 C. 324 = 5 C.W.N. 509 : R., 4 M.L.J. 87. 17 
M. 410, F B., 1 C.W.N. 617, 626, 633. 2 O C. 

67, 29 C. 33, 30 C. 155; Ci s\, 2 C.W.N. 474 ] 

(2067) S. 11 6 « = s 622 Civ. Pro Code. 
1882) Revis on — Omission to consider part of 
defence owing to an erroneous view of law — 
J ur sdiction Held , that, where a subordinate 
Court declines to consider a certain part of the 
defence, owing to an erroneous view of the law, 
such Court should be deemed to have failed to 
exercise jurisdiction vested in it by law, and 
its decision can be revised by the High Court 
under s. 622. GHIS-\ v B. SHUKDEO SINGH 
10 O.C 8 . [R , 13 O.C. 109. J 

(20681 — 5. 116 ( = Civ. Pio. Code , 1882 
s 622:— Act A IX of 1841, ss 3 cO 1— Inventory 
directed to be taken— The order of a Distriot 
Court directing, under s. 4 of Act XIX of 1841, 
the taking of an inventory ortho estate of a 
deceased person, is. liable to be interfered with 
bv the High Court under s. 622, Code of Civil 
Procedure, i( such order does not conform to 
tbo requirements of s. 3 of the said Aot 
ABDUL RaHIMAN v. KUTTI AHMED, 10 M. 

68 . [5 , 2 N.L.R. 72, 34 C. 929 = 12 C.W.N* 
65. J 


Order of Civil Court appointing manager of 
triple— Power of Wgh Court to revise order •— 
Office of manager of Devasthanam — Appointment 
of manager b . Civil Court- N, cessity for vacancy 
\ n f^e-CondWnis precedent for exercise of 
jurisdiction by Civ, l Court— An order by the 
Givil Court under the powers conferred by s. 5 
of the Religious Endowments Aot is a judicial 
adjudication in the matter before the Court 
Consequently . it is competent to the High Court 
to entertain a revision petition against the 
order. Before the Civil Court oan exercise the 
jurisdiction conferred by s. 5 of the Religious 
Endowments Act, certain conditions precedent 
must exist. The first condition is that there 
should be a vacancy in the office. The second 
condition is that there should have been a 
transfer to the former trustee. The third con- 
dition is that a dispute should have arisen res- 
pemmg thr» right of succession to the office 
The words any dispute shall ari 3 e respecting 
the right of succession ” in s. 5 of the Act are 

not limited to the existence of an outstanding 

discuoe with regard to the question of the right 

• of succession to the office, but extends also to 

th , e case in which a question has arisen with 

reference to the person who is to succeed to the 

office. GOPAEjA AYYAR v, ARUNAPRAr am 

CHETTY, 26 M. 85. UNACHADAM 

(2070) S. 116 ( = Cu\ Pro. Code 1889 
s . 6221— - When second appeal may be treated m 

, application for revision.- Where a second ap 
peal is preferred from an order from which 
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Civ. Pro. Code, (Acts Y of 1908, XIV ot 1883, 
X of 1877, XXIII of 1861 and VIII of 
1959) — continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 188S, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


a seoond appeal does not lie, the seoond appeal so 
preferred oannot be treated as an application for 
revision under a. 622, unless it is shown that 
tbe lower Courts acted with matorial irregula- 
rity in the exercise of tbeir jurisdiction. BALA- 
RAM v. MULLA. 5 C P.L.R. 81. 

(2071)— S. 115 ( = s 622. Civ. Pro. Code. 
1982) — Charter Art, s. 15 — Analogous appeals 
in superior ana inferior Courts —Duty ot inferior 
Court to await decision of superior Court. — The 
High Court has powers either under s. 622, Civ. 
Pro. Code, or if not, under s. 15 of the Charter 
Aot, to interfere in cases where the lower Courts 
have not acted correctly in aocordanoe with 
law. Whore a plaintiff failed to secure the pro- 
duotiou of an important dooument from the 
records of another Court though he took all 
reasenable steps for that purpose aud the suit 
was disposed of by both the Court of first in- 
stance and the appellate Court without refer- 
ence to that dooument, the High Court in 
revision set aside the judgments of both the 
Courts. When appeals preferred in analogous 
oases are pending. Rome in an inferior and 
others in a superior appellate Court, the in- 
ferior Court of appeal would exercise a wise 
discretion to await the deoision of the superior 
appellate Court. MOHANT GOBIND RAMANUJA 

Das v. Lakhun Parida, il C.W.N. 112 = 8C. 
L J. 43. 

(2072)— S. 115— Order to prosecute for offence 
not committed — Material irregularity — Inter- 
ference in revision. — Where a Court directs the 
prosecution of a person for an offence, which, 
clearly on the facts before it, has not been com- 
mitted, held that the Court has aotod with 
material irregularity, and the order may be sot 
aside in revision. BALBHADAR Das v. King- 

Emperor, 8 A.L.J, 537. 

(2073) — 8 . I15l=>s. 622 , Civ. Pro. Code, 1882) 
—Decree — Appeal bu contesting defendants, 
dismissed — Setting aside the decree- -Competency 
of Court . — A suit was brought against defend- 
ants 1 and 2 for declaration of title, and 
against the other defendants for khas possession, 
and it was contested only by defendants 1 and 2 
and decreed, and the appeals preferred by defend- 
ants 1 and 2 were dismissed by both tho Courts 
of appeal. The other defendants applied to set 
aside the ex-parte decroe, and tho Munsiff passed 
orders that the suit bo restored, and allowed 
defendants 1 and 2 to defend tho suit de novo. 
Held that the Munsiff had no jurisdiction to set 
aside the deoroe as against defendants 1 and 2, 
whioh was not. an ex -parte deoroe, aud which 
was not its deoree but that of a superior Court, 
and that the High Court could interfere uuder 
s. 622, Civ. Pro. Code, to set aside the order of 
the Munsiff. MONOMOHINI CHOWDHURANI 

v. nara Narayan Roy Chowdhri, 4 C.W.N 

456. [R., 24 A. 383, F B.. 15 0. P.L.R. 179, 26 
M. 604. 6 O.L.J. 226, 31 M. 454 = 4 M.L.T. 230 
= 18 M.L.J. 543.] 

(2074)— S. 115 ( = s. 622, Civ. Pro, Code , 1882 
— Revistonal jurisdiction— Court of Judicial 


Commissioner , Lower Burma — Court of Judge of 
Moulmein— Court of Small Causes — Lower 
Burma Courts Act, ss. 9 and 10— Provincial 
Small Causes Courts Act, 18X7, s. 25.— The 
Court of the Judioial Commissioner, Lower 
Burma, has jurisdiction to revise decrees and 
orders of the Judge of Moulmein sitting as a 
Court of Small Causes. Extent of reviaional 
powers of High Court under s. 622, Civ. Pro. 
Code, 1882, and s. 25, Act IX of 1887, con- 
sidered. Meyappa Chetty v.Chockalingam 

! Chetty. L.B.r, 1893-1900, 61. <n o. 6. 

! 15 C. 446, 13 A. 277, 8 C. 170, R.) 

| 

(2075)— S. 115 — Suit on pro-note — Failure 

i of consideration — Discrepancies between the 

1 terms of tin pro-notes and their description in 
the plaint— Dismissal of suit on the ground of 
discrtiiancies — Material irreqularitv — Failure 
to exercise jurisdiction — Revision. — Where, in 
an action on pro-notes, the Court dismissed 
plaintiff’s suit simply on the ground of certain 
discrepancies betweeu the terms of the pro-notes 

, and the description of them in the plaint. 
Held, that the Court acted with material 
irregularity and failed to exercise a jurisdiction 
vested in it by law, aud that the High Court 
was empowered to deal with the matter in 
revision under s. 115, Civ. Pro, Code, 1908. 

Sri Mirza PAsupati Viziarama Jagapathi 
Bajamaharaju Maya Sultan Bahadur 
Varu, Maharaju of Vizi an agar am 

THROUGH G. APPIAH MUKTAR v. MUDURI 

Suryanarayana, 9 Ind. Cae. 32 = 9 M.L.T, 
268 = 21 M.L.J. 451. 

(2076)— S. 115 ( = Civ, Pro. Code 1882, 
s. 622 1 — Application for revision by third party. 
— Uuder certain circumstances, the High Court 
can act under s. 622, Civ. Pro. Code, otherwise 
than on the application of a party to the pro- 
ceedings sought to be revised. (7 C.L.R, 91, 
Expl. and D.\ 1 C.W.N. 633, R.) On a 
reference made to the Distriot Judge under 
s. 55 of the Laud Registration Aot, a decree 
was passed in favour of A, aud he was put in 
possession in spite of the claim of C that he 
bad been in possession as auotion-purohaser 
under a mortgage-deoreo. And C did not take 
auy steps to obtain any recognition of his title 
from the District Judge, but some mouths 
afterwards applied to the Court of the Subordi- 
nate Judge from whom he had originally 
obtained possession as auotiou-purchaser, for 
an amendment of his sale-certificate and for a 
fresh writ of possession in pursuance of the 
amended sale-certificate ; and, before any 
action could bo taken upon that writ, A present- 
ed an application to the Suubordinate Judge 
representing his right to and possession of the 
property, but the Subordinate Judge declined 
to take any action upon it. Several resistances 
were made to the delivery of possession to 0, 
and several successive writs of possession wow 
issued to C, and A moved the High Court 
under 9. 622, Civ. Pro. Code, for a revision of 
the orders of the Subordinate Judge, held 
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that A had a sufficient interest in the orders 
complained against to justify him in moving 
the High Court to exercise its revisional powers; 
f hat the proceedings of the Subordinate Judge 
were bad ab initio. GOLAM MAHAMMAD v. 

Saroda Mohan Maitra. 4 C.W.N. 698. 
[Appr., 28 C. 680 = 6 C.W.N. 114.] 

(2077) — S. 115 (»*. 622, Civ . Pro. Code, 
1882) — Liability cf broker— Burden of proof — 
Decree unsupported by any evidence — Jurisdic- 
tion.— In order to make a broker liable on the 
ground of waut of authority, onus is upon the 
plaintiff to affirmatively prove such want of 
authority. A deoree, which is unsupported by 
any evidence, is made without jurisdiction and 
is liable to be set aside under s. 622 of the Civ. 
Pro. Code. In the matter of s. 622 of the Civ 
Pro. Code. BlSSESSUR DASS v JOHANN 
8MIDT, 10 C.W.N. 14. (9 A. 398, F.) 

(2078) — S. 115 ( — Civ. Pro Code, 1882. 
ii. 622)— Father's debt — Personal decree against 
minor sons. — A personal decree against adult 
sons may be erroneous, but one against minors 
is materially irregular and so revisable. “Irre- 
gularity ” in s. 622 refers to procedure. BASH- 
YAM v. Jayaram. 11 M. 303. [.F., 17 C.P.L. 

R. 57 ; R., 17 M. 410, P.B.] 

(2079)— S. 115 ( = Civ. Pro. Cole, 1882, 
s 622 ) — Reg. II of 1827, s. 5 — Practice — 
Valuation bv Subordinate Court for determining 
Court-fee— Power of High Court to revise 
decision — A decision by a subordinate Court 
on a question of valuation for determining the 
amount of Court-fee is, although not subjeot to 
examination in appeal, subjeot to revision by 
the High Court under s. 622, Civ. Pro. Code, 
1882, and s. 5 of R"g. II of 1827. VlTHAL 

Krishna v. Bad Krishna Janardhan, 
10 B. 610. F.B. [R., 17 B. 56, 15 B. 82, 23 B. 
486.] 

(2080)— S. 115 ( = Ciu. Pro. Code, s. 622 of 
1977 ) — Powers ot the High Court .— The High 
Court has power to interfere, under s. 622 of 
the Code, with an order of confirmation of sale 
and 6et aside the order. 8UBBAJI RAU v. 
Srinivasa Rau, 2 M. 264. [R , 7 B. 34i.] 


(2081) -S. 115 ( —s. 622 of Civ. Pro. Code, 
1882 )__ Jurisdiction — Material irregularity — 
Notice to parlies of lime and place at which 
Courtis to be held.— The petitioner was told to 
attend the Court of the Deputy Colleotor on a 
oertain date. He attended the Court on that 
date at the usual place of sitting of the Court, 
while the Deputy Colleotor held his Court 
16 miles off, of which the petitioner had no 
notice. Ho consequently failed to appear and 
an ex-parte deoree was passed against him : 
Held, that litigants are entitled to proper uotioe 
both of the time and of the place at which the 
Court is to be held ; that in the absence of such 
notice the Court oannot proceed to decide the 
case ez parte, and that, if it does so it acts in 
the exercise of its jurisdiction with ^ 
irregularity. BHYRON PERSHAD v, JAGDAMBA 

BAKHSH, 1 O.C. 166. 


(2082) — S. 115 l = Civ . Pro. Code, 1882, 
s. 622 1 — High Court's revisional jurisdiction. — 
The exercise of jurisdiction under s. 622 is 
discretionary, and the Court does not usually 
interfere under the section, if the result cf any 
irregularitty in the lower Court has been ro 
promote the justice of the case. G.P. COOKE 

v. The Equitable coal, Co., Ltd . 8 C.W. 
N. 621. 

(2083)— S. 115 ( = Civ. Pro Code , 1882, 
s. 622)— Scope — High Court's power of revision. 
—The section is of very limited operatiau ; the 
meaning of the seotion is that, whenever a 
Court has jurisdiction to decide a question, 
whether it is a question of law or laot, its 
deoision on that question is not revisible by 
the High Court. Unless it is a matter in whioh 
there is an appeal, its decision on that matte* 
is final, and that decision caonot be reviewed 
by the High Court because it is wrong either on 
the question of law or of fact. KRISHNA 
Mohinee DOSSEE v. Kedarnath Chucker- 
BUTTY. 13 C. 446. (11 C. 6, F.) [F., L.B.R, 

1893-1900. 548 ; Cons.. 2 L.B.R. 333.] 


(2084) — S. 115 ( = Civ. Pro. Code, 1882, 
s. 622)— Review.— 8. 622, Civ. Pro. Code, does 
not apply to a case where the order, of whioh a 
review is sought, was made by the High Court. 
The Court referred to in s. 622 is a Court other 
than the High Court. In re PREMJI TRIKUM- 
DAS. 17 B. 514. [R , 45 P.L R. 1901.] 

(2085)— S. 115 ( = s. 622, Civ. Pro. Code, 
1882 ) — Interference of High Court.— It no oase 
for the interference of the High Court is made 
out, it is not neoassary for that Court to 
interfere, even in cases where the orders made 
are irregular. In the mitter of BASHARAT ALI 
CHOWDHRI, 24 C. 133. 

(2086)-5. 115 ( = s. 622. Civ. Pro. Code, 
1882) — Revision. — Where a Court has jurisdic- 
tion over a matter, whether it exeroises such 
jurisdiction rightly or wrongly, the High 
Court oannot interfere. GODU Ram v. 8URAJ 
MAL, 2A.L.J 18 = A. W.N. 1903,10 = 27 A.380. 


(2097)— 5. 115 ( = s. 622, Civ. Pro . Code , 
1682) Revision, when allowed.— Held, that, 
where there is no irregularity or want of juris- 
diction, the order of the lower Court even if 
erroneous, cannot be disturbed in revision. 
Dwarka Prasad Singh v. Janki Prasad 
8INGH, 11 O.C. 288. (18 B. 35, 6 C.W.N. 57. 

Disappr.) [ F ., 12 C.O. 405.] 

(2038)— S. 115 ( = s. 622, Civ. Pro. Code. 1882) 
-iVo interference by High Court where riqht 
result has been rea:hed by lower Couot— Juris- 

dirtion of lower Court to review wrong order. 

Where a Court passed an order under a wrong 
seotion, it has jurisdiction to review the wrong 
order for sufficient reason ; and the High Court 
will not interfere under s. 622, if the right 
result has been reached and that whioh was 
irregularly done has been set tight. BOLLAPRA- 

gada Garu Narayan Row v. Bolla Pra 
gada Janki Ramiah Garu, 31 H 414 = « 
M.L.T, 221. (16 M. 424, R,) * 8 
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12089 & 90 ) — S. 115 ( = s. 622 , Civ. Pro. Code, 
1882) — Revision — Wrong decision by Court 
having jurisdiction. — The words, “ aot illegally 
or with material irregularity in the exeroise of 
its jurisdiction,” in e. 622, Civ. Pro. Code, do 
not comprehend cases of erroneous decisions 
of lower Courts in cases whioh the Courts have i 
jurisdiction to decide. PARASURAMA AIYAR 
v. 8ESHIER. 27 M. 504. 

(2091) — S. 115 ( = s. 622 , Civ. Pro. Cole, 
1882 ) — Material irregularity — Mistaken view 
of the law by the lower Court. — The lower 
Court’s decroo should not be reversed by the 
High Court under s. 622, Civ. Pro. Code, 1 
merely because a mistake in law is made. 
But where the mistake of law is oaueea by the 
case not being properly heard, tbon there will I 
be interference by the High Court on the 
ground of material irregularity DURAIASMI 
REDDI v. MUTHIAL REDDI, 31 M 458, (26 M. I 
330. R.) | 

(2092)— S. 115 (-Civ. Pro. Code , 1882, 
s. 622). — Whjen an inferior Court has applied 
its mind to a question of law or procedure, and 
arrived at an erroneous decision, such decision 
is not by itself any grouud for the exercise by , 
the High Court of the powers given by s. 622, I 
Civ. Pro, Code. The case contemplated by the ; 
words “ aot. . . illegally or with material j 

irregularity ” in g 622, Civ. Pro. Code, is that 
of a perverse decision on a question of law or 
procedure, a decision being perverse whore it is 
a oonscious departure from somo rulo of law or | 
Procedure. KRISTAMMA NaIDU v. CFIAPA ! 
Naidu, 17 M 410 F.B ai C. 6, F)\ 

[ Disappr ., 18 C.VV.N. 633 ; R , 1 C.W.N. 617, i 
1 C.W.N. 626. 2 L.B.R. 333.] 

(2093) — S. 115— Judgment of lower Court — i 
Here technicality, not a ground for setting it 
aside under s. 622, Ciu. Pro, Cede . — On a 
purely technical ground alone the decision of a 
lowor Court ought not to be declared a nullity 
under s. 622. Civ. Pro. Code, 1882. ASHARFI 

Lal v. Deputy Commissioner of Bara 
BANKI, 22 C. 729, P C. -22 I. A. 90 ' 

(2094) — S. 115 ( = Cii>. Pro. Code, 1877, j 

622)— Term" case," explained— Proceedings | 
in foreclosure under Rig.XVlI of 1806.— S. 622. 
Civ. Pro. Code, 187'i, has no application to 
proceedings in foreclosure hold by the Distriot J 
Judge undor Reg. XVII of 1806, which do not 
fall within tho term “ oase” meutioned in 
that seotion. MENDAKOOER v. BHAGG1 
Singh, A.W.N. 1882, 2. i 


Ciy. Pro. Code (Acta Y of 1908, XIV of 1883/ 
X of 1877. XXIII of 1861 and VIII of 
1859J — continued, 

revision. — 8. 622, Civ, Pro. Code, 1877, had 
no application to proceedings upon petition to 
sue or appeal in form a pauperis. Tho High 
Court cannot, therefore, revise the order of a 
Subordinate Judge allowing a person to sue as a 
pauper SITAE SAHU v. BECHU RAM, A.W, 
N. 1882, 92. [R., 7 A. 661, F.B.] 

(2097) — S . 115 — Outer granting an applic- 
ation io sue in forma pauperis — Revision . — An 
order of a Subordinate Jugdo, granting an 
application to sue in forma pivp-.ms, cannot 
be revised. MALIK MUHAMMAD AYUB v. 

Malik Muhammad Mahmood, 7 A.L.J, 74i 
= 6 Ind. Cas . 831. 

(2098) — S. 115 — heave to sue in forma 
pauperis — Order granting — No revision,— No 
application lies under s. 115, Civ. Pro. Code, 
1908, for revision of an order allowing a peti- 
tioner r.o sue in forma pauperis. SlTAI v. 
TENAI. 7 N.L.R. 49. (32 A. 623, F.) 

(2099) — S. 7 75 ( — Oil*. Pro. Code, 1832, s. 622) 

— Dismissal of suit as time-barred— Revision. 
by High Court. — Where, on the dismissal 
of a small cause suit as time-barred, an 
application was made to the High Court under 
8. 622, Civ. pro. Code, 1882, held. that, with 
referenco to the ruling of the Privy Council in 
11 C. 6 tho grounds raised in this case were 
not such as could bo entertained by the High 
Court in revision under s. 622 A LI MAZIGH 

v. SHEO Bakhsh, A.W.N. 1885, 32. 

(2100) — S. 115 — Wrong decision on limita- 
tion — Revision —A wrong decision as to limita- 
tion or as to tho jural relation between the 
parties docs not necessarily involve any mate- 
rial irregularity or illegality in the exercise of 
jurisdiction, so as to make it a ground of revi- 
sion under s. I >5 of tho Code. IvARMAM SaMA 
ROW alias VENKATA Naranappa v. ROD 
DAM VENCOBA ROW, 6 Ind Cas. 743. 

(2101) — S. 115 ( = s. 622, Civ. Pro. Cede, 
1882) — Question of liniitation wrongly decided 

— Not a sufficient ground for interference under 
— Erroneous dicision of the lower Court on 
the question of limitation, though it amounts 
to an error of law and a ground for secoud 
appeal, is not a ground for interference in revi- 
sion under s. 622. Civ. Pro. Cods (Act XIV of 
1882). DURI v. MOHANLAL, 4 N.L R, 184. 
(11, C. 6, 15 A. 139. 16 A. 39. 20 A. 78, 11 B. 
188, 9 M. 118, 11 C. 6, 11 M. 220. 21 C. 799, 15 
C 446. I2 0.P.L.U, 112,) R., [F., 6 N.L.R. 
49 ] 


(2095) S. .115 ' = rir. Pro. ('ode, 1877, 
s. 622)— Application to sue as pauper— Rejec- 
tion — Revision. — An order refusing permission 
to sue in forma pauperis would not fall within 
tho term “ ease” in s. 622, and no revision 
lies to tho High Court. PHUL SINGH v 
Jagan Nath, A.W.N. 1882, 39. 

(2096) = 115 ( => Civ, Pro. Code, 1877, 

r. 622)— Pauper suit -High Court's powers of 


(2109)— S. 115 ( = Civ. Pro. Code, 1882 ,$.622) 
— Award — Error of procedure — Refusal of 
relief on equitable grounds. — Where a persQn 
authorises his ageut to conduct a suit for him 
and the latter assents to a reference to arbitr- 
ation, which tho former not only ratifies but of 
tho conducting of whioh by tho arbitrators he 
is fully aware, he oannot, after tho award has 
been made, seek to have it sot aside under a, 639. 
Civ. Pro. Code, either on the ground that;. tip 
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oase was referred to arbitrators without his 
knowledge and oonsent, or that his pleader 
was not epeoially authorised in writing as 
required by s. 506 of the Code. UNNIRAMAN 
v. CHATAN, 9 M. 451. [F., 24 C. 469 ; Expl , 

8 O.C. 263. 28 C. 303 ; R., l Bom. L.R. 261 ; 
D. t 5 C.W.N. 568.] 

(2103) — S. 115 (Civ. Pro. Code, 1882. s. 622) 
— Revision— Admission of insufficiently stamped 
document in evidence, if ground /or.— Ordinari- 
ly, the High Court would not entertain appli- 
cations for revisionl'under s. 622 of the Civ. Pro. 
Code, 1882, upon the ground of inadmissibility 
of documents in the lower Courts by reason of 
insufficiency of stamp. Such a ground goes 
neither to the merits of the case, nor to the 
jurisdiction of the Court, uor does it fall within 
the category of those irregularities whioh are 
contemplated by 6. 622 of the Civ. Pro. Code. 
Bhairo Ram v. Sundri, A.W.N, 1834, 154. 

(2104) — S. 115 — Revision —Evidence, mis- 
appreciation of — Whether ground for revision 
— Bcrar and Central Provinces — Applicability 
of the Code . — The mere fact that one item of 
evidenoe has been given undue weight or 
misappreciated is not a sufficient ground for 
interference in revision under the Code of Civil 
Procedure. (4 N.L.R. 164. 11 C. 6, P.C., R..) 
The new Code of Civil Procedure is applicable 
to Berar and there is no difference between 
Berar and Central Provinces with regard to the 
High Courts power of revision under the Code. 
BABU v. MT. PARWATI, 6 N.L.R. 49 = 6 Iod. 
CaB. 429. (2 N.L.R, 72, D.) 

(2105) — S. 115 ( = s. 622, Civ. Pro . Code, 
1882 ) — Petition fur revision— Act XV of 1882 
(Presidency Small Couse Courts Act,) s. 38 — 
Without making application to Full Bench . — 
Except in very special cases, the High Court 
will not interfere under s, 622, Civ. Pro Code, 
when the party aggrieved has a remedy else- 
where, e.g., by an aoplication under 8. 38 of th6 
Presidency Small Cause Courts Aot. SIGNOR 
COPPA ANGELS v. D’ANGELIS, 4 M.L.T. 325. 

(2106) — S. 11-5 —Civ Pro. Code, 1882, s. 622) 

Scope of the section— “Jurisdiction,” meaning 

of— Order amending decree under s. 206, High 
Court, whether could entertain application for 
revision of.— On an application, to the High 
Court, made by a judgment-debtor for revising 
an order amending the decree in respect of an 
arithmetical error, it was held (per Oldfield , J.) 
that the application for revision could not be 
entertained, since the order sought to be revis- 
ed was not open to any objection on the score 
of want of. or excess of, jurisdiction Whether 
or not the lower Court erred, in having enter- 
tained the application, beoause of its bar by 
limitation or other grounds, are questions 
whioh do not affect the jurisdiction of that 
Court, so as to enable the Sigh Court to inter- 
fere under s. 622 of the Code. (11 C. 6, 8 A. Ill 
/2.) Held per Mahmood.J, that the Legislature, in 
framing a. 622 of the Civ. Pro. Code, has given 

C. II — 93 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

the High Court the power and jurisdiction to 
interfere in the action of the subordinate 
tribunals in oases where there is no remedy by 
appeal or otherwise, and where those tribunals 
have either exceeded, or wrongly declined to 
exeroise, the power and jurisdiction which the 
law confers upon them, or, under the pretence 
of exero.sicg such power and jurisdiction, have 
aoted against a positive prohibition of the law. 
The High Court bad therefore power to enter- 
tain the present petition for revision for the 
purpose of satisfying itself whether the juris- 
diction, assumed in this case by the lower 
Court, purporting to aot uuder s. 206 of the 

C,V * u Pr .u* Code » was r >ghtly assumed ; and if 
so, whether its action in amending the decree 

did not exceed the authority and power whioh 
that provision of the law conferred upon that 
Court, and also whether that Court has not 
aoted against some postive prohibition of the 
law. On the merit?, the lower Court had 
jurisdiction to entertain the application for 
amendment, and, in making the amendment, 
its action was not ultra vires, so as to render it 
open to the objection of the exeroise of juris- 

diction illegally or with material irregularity,” 

within the meaning of s- 622 of the Code 

Dhansjngh V. Basant Singh, 8 A 819 = 
A.W.N. 1886,182. ( 1 1 C. 6, 8 A. Ill 7 a 

m, 7 A. 411, 7 A. 336, 7 A. 345, 6 A.W.N* 
39, 57 D.; 9 W.R. 301, 4 7 1 , 11 W R 143’ 

20 w.R. m. [F i ’ 8 a.w.it. iiefio a 
O C: 2 0S.T 9 5 A.359.'] 10A119 ' 

U f 5i= £ iv - Pr0 > Code, 1882, s. 622) 

7' , 5 ™if elterS Patent - Jurisdiction-High 

Court -When the Small Cause Court has 
jurisdiction to deal with the matter, the High 
Court oannot interfere either under s. 622, cfv 
Pro. Code, or s. 15 of the Charter. THE 

Corporation of Calcutta v i j 

6 C.W.N. 480. (3 C.W.N. 70^ 26 C 7 4, iP f ^ 

s n ) 15 Pro. Code. i 8 82, 

s. Sale of immoveable property i n execu- 
tion of deiree— Material irregularity —Jurisdic- 
tion. Some property was put to auction-sale 
in execution of a deoree on the 20th July, 1892 
and the sale was closed on the 22nd July 1892 • 

?“ tb ° judgment-debtor applied 

the sale. On the 23rd U ffSoZ? 
Judge granting the application, directed the 
Deputy Commissioner to postpone the sale 
pending the further orders of the Court 
Deputy Commissioner reported that the Se 
had been completed on the previous day The 

Se Th h U - 6 ,° subse q^ntly oonfirmed the 
*' e - J he , ob J eo V, oa the judgment-debtor! 

that the sale was illegal and ought not to be eon! 
firmed, was, on appeal by the judgment-debtor 
considered by the District Judge Held tw 
the Distriot Judge had jurisdiction to deoide 
the question whether the sale was a valid or 
invalid one. He applied his mind to the 
determination of this question ; and if hia 
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decision was erroneous, it cannot be said that 
he acted in the exercise of his jurisdiction 
illegally or with material irregularity, within 

Dg of s. 622, Civ. Pro. Code. SlTA 
AWAB MlRZA AaER ALI KHAN, 

• 

(2 ’ 09) — S. 115 f = s. 622, Civ. Pro. Code, 

\qq 2)— Revision— Error of law not connected 
with the jurisdiction of the Court.— In a suit 
based on a document, which bore a one anna 
stamp with two parallel lines drawn across it, 
the Court held that it was a promissory note 
payable otherwise than on demand and that it 
was, therefore, not duly stamped and was not 
admissible in evidence. In revision under s. 622 
of the Code, it was contended that the Court 
had aoted in the exeroise of its jurisdiction with 
material irregularity, beoause the deoiaion as to 
the admissibility of the document was wrong 
and by reason of that erroneous decision, it had 
failed to deal with the claim of the plaintiff, in 
so far as it was based on the dooument, whioh 
was held to be a promissory note. Held, that 
b. 622 of the Code, does net apply to a case like 
this when the Court has erred, if at all, in 
deciding a question of law whioh is not oon- 
neoted with the jurisdiction of the Court. GUR 

Prasad v. Batgur Prasad, 9 O.G. 107. 

( 

(2110)— S. 115 ( = s. 622, Civ, Pro . Code, 
Interference by High Court.— Unless tho 
High Court is satisfied that the Presy, 8mall 
Causes Court has aoted in tho exeroise of its 
jurisdiction illegally, it oannot interfere under 
s. 622, Oiv. Pro. Code. KALI CH ARAN SIRDAR 

V. Sarat Ohonder Cho\vdhry,30 C. 397 = 
7C.W.N. B45. (110. 6 A.) 

(2111)— 8. 115 ( = s. 622, Civ. Pro. Code, 
1882)— Order by District Judge on appeal under 
s. 688, Civ. Pro. Code— Interference by High 
Court . — Where a District Judge passed an order 
on appeal under s. 588, confirming a sale, held, 
that suoh an order did not come within the 
purview of a. 622, and that the High Court 
could not interfere with euoh order. GOPI 
KOER1 v. GCPI LALL. 21 C. 799. [F„ 12 O. 

P.L.R. 112; K.» 1 C.W.N. 633.] 

(2112)— S. 115 ( = Civ, Pro. Cede . 1882, 

8, 622) — Revision not ordinarily allowed where 
other remedy available.— On an application to 
revise an order passed by a Township Judge, 
disallowing a claim to land attaohed in execu- 
tion of a decree, held that it is the intention of 
the Legislature, as expressed in s. 283, Oiv. Pro. 
Code, that a question of this kind should be 
left to the Court of first instanoe and that 
interference in revision would not be justified. 

MaungThaing v. MAUNG ThaLE Nl, U.B, 
R. 1897—1901, Yol, II, 811. [F. U.B.R. 

1905, 2nd Qr., Oiv. Pro. Code, 26.] 

(2113) — 8, 115 («s. 622, Civ, Pro. Code , 
1882)— Jurisdict ion of Court over defendant— 
Plea not raised in lower Courts— Evidence,— 
Where the only ground raised in a revision- 
petition under s. 622, Civ. Pro. Code, was that 


CIy. Pro. Code (Aots Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) —continued, 

the defendant, the petitioner, did not reside 
within the jurisdiction of the Court whioh dis- 
posed of the suit, and it appeared that that 
objection was not raised in either of the Courts 
below, held, that it was too late to take the 
objeotion in the High Court, thot the defendant, 
having appeared in the Courts below and sub- 
mitted his rights to adjudication, could not set 
aside the ordors passed by the lower Courts, 
simply on the ground that be was not residing 
within the jurisdiction of the Court, and that 
that was a question that could only be dcoided 
upon evidence, and for that reason also should 
have been raiped in the Courts below. SHAM 
SUNDAR v. MENDHAI, A.W.N. 1886, 188. 

(2114)— S. 115 { = Civ. - Pro, Code, 1882, 
s. 622)— Revisional powers of High Court . — The 
plaintiffs (Zamindars) sued the defendants 
(tenants of a garden of fruit trees), for recovering 
Rs. 104, tho value of half the fruit and wood 
for 3 years as their (plaintiffs’) dues. The 
Court of first instaooe dismissed the suit. On 
appeal by the plaintiffs, the lower appellate 
Court gave them a deoree. The defendants 
applied to the High Court under s. 622, Civ. 
Pro. Code, 1992, for revision. The grounds 
urged in the application were (1) that the 
plaintiffs' olaim was based on contract, (2) that 
the appellate Court had, notwithstanding this, 
given them a deoree on tho basis of a custom 
whioh was not proved, (3) that tho appellate 
Court had taken into consideration evidence 
whioh was not relevant, (4) that the suit was 
not maintainable as ths land was recorded rent- 
free and had not been assessed to rent, and (5) 
that tho appellate Court had failed to determine 
oertain material issues of mixed faot and law. 
Held that there was no case for revision, with 
reference to the deoision of the Pull Benoh. 

Behari Ram v. Muhammad Zaki, A.W.N. 
1885, 32. (5 A.W.N. 32 = 7 A. 336, R.) 

(2115)— S. 115 ( = Civ. Pro Code, 1832, 
s. 622) — Punjab Courts Act (XVIII of 1984), as 
aynended by Act XXV of 1899, s. 70 — Revision 
of in'trloculory order . — The Chief Court on 
revision would not interfere with an inter- 
locutory order, where the Court passing it had 
juriadiotion to do so. POKHAR DAS v. KARA 
RAM, 8 P.L.R. 1902 = 31 P.R. 1902. 

(2116) — S. 115 ( = Oir Pro. Code, 1882, 5. 622 1 
Revision — Case — Interlocutory orders. — An 
application was made uuder s. 525, Civ, Pro. 
Code, to file an award. The defendant admit- 
ted the reference to arbitration, but urged that 
thore was no award. Later on, reference to 
arbitration, moetiug of the arbitrators, oon- 
sultatioD between, and award by them, were 
donied by the defendants ; it was also pleaded 
that the signatures of the defendants had 
been improperly obtained on the iqramama 
and the alleged award ; and it was oontended 
that the Court had no jurisdiction to prooeed 
with the application. The original Coart 
refused to allow the objeotion as to jurisdiction 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

on the ground that the allegations made subse- 
quently on which the objection was founded 
were inconsistent with the plea put in at first. 
On an application for revision against the order 
disallowing the objection as to jurisdiction 
of the original Court to prooeed with the 
apolication, it was contended that the appli- 
cation for revision did not lie, as the case 
had not been decided, that the deoree was 
subject to appeal, and that the order was an 
interlooutory one. Held, that the contention 
•was right. The word 4 case ’ in s. 622, Civ. 
Pro. Code, does not neoessarily, and in every 
case mean the whole oase, but may mean a 
particular branoh of case for which an inde- 
pendent remedy or different procedure i9 pro- 
vided by the Code, and the meaning of the 
word ‘ oase ’ cannot be extended further. 
MEHTAB RAI v. Jhaman LAL, 22 P.L.R. 1900. 
<60 P.R. 1897, F.) 

(2117) — S. 115 (=s. 622, Civ. Pro. Code, 
1882) — Revision — Interlocutory orders — ‘ Case 
meaning of . — Held, that no application for 
revision will lie agaiost an interlooutory order, 
whioh does not determine the case but which is 
made with the object of collecting materials 
upon which the oase is to be determined there- 
after. The word ‘case’ as used in 8. 115 of 
Aot V of 1908, must ordinarily mean the whole 
oase. But where there are independeut pro- 
ceedings arising out of a case, such as a proceed- 
ing to restore a case dismissed in default or to 
set aside a decree ex parte, for which the Legis- 
lature has provided an independent remedy or a 
different procedure, suoh proceeding may be a 
‘case’ within the meaning of the section. Any 
orders on matters arising incidentally in the 
course of the hearing of suoh proceeding, the 
objeot of which is to bring on the record or to 
exclude from it materials upon, which its deci- 
sion is to be based, are not by themselves deci- 
sions in a case which can be revised until the 
case is finally concluded. KEVANCHAL 
JKUNWAR v. KANHA1 LAL, 12 O.C. 405. [R., 

,13 C.C. 109.] 

(2118) — S. 115 { — Civ. Pro. Code, 1882, s. 622 > 
— Order refusing to re-admit appeal from crier 
refusing new sale — No revision.— No revision 
lies from an order refusing to re-idmit an 
appeal against an order refusing to order a new 
sale. But there is nothing to prevent the 
appellate Court from treiting the application 
for revision as an appeal and disposing of it on 
the merits, if it had been presented within the 
time allowed for an appeal aad if it bore the 
court fee required for an appeal. BAXI Bah-\- 
DER SINGH v GUNESH PANDIT, 3 C.PL.R. 
166. (10 C. 74, F.) 

(2119)— S. 115 { = Civ . Pro. Code, 1932. 
s 622) — Suit by lambardar to recover additional 
rates — Appeal— No revision . — A suit by a lam- 
bardar for reoovery of additional rates, not 
being cognizable by a Court, of Small Causes, a 
second appeal lies whatever may be the amount 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1 859) —continued. 

of the olaim, and consequently a revision can- 
not be allowed. Rani UMED KOWAR v 

Jawahir Lal Kayath, 3 C P.L.R. 177. 

(2120) S 115 ( = s. 622, Civ. Pro. Code . 
j 882) Revision — Conditions under winch High 

Court unit interfere in revision with discretion 
exercised by Court below —The High Court will 
always refuse to exeroise the extraordinary 
powers conferred on it by s. 622,VCiv. Pro. 
Code, whioh may be called a revieional section 
unless it is satisfied that either great injustice 
or grea. inoonvemeuce would follow from its 
not exercising that power. (14 C. 549 R \ 

where the High Court refused to interfere io 
revision with the deoree of a Court below in 
favour of a plamtiff, who brought a suit under 
s. 9, Specifio Relief Act, for possession of cer- 
tam lands, forsaken by his tenants during 
floods with tne intention of going back after 
tbeir subsidence, whioh weie wrongfully taken 
possession of by the defendants’ ryots after the 
flood receded. BlNDUBASBINI ^ CHOWDHn 
RANI v. JANHOBI CBOWDHURANI 13 C w S 

Court. -The word "Cou7t”‘ 2 ‘7 the 
Code should be understood, in its ordinary legal 
sense, as ‘‘place where justice i 9 judfciaUv 
administered.” A District Registrar is nif 7 
Court within the meaning of 9 622 Mana* 
VALi Goundan V. KUMAEAPPA BBDD? 17 
M L J. 313 = 2 M L T. 267 = 30 M 326 ‘ 7 

MV-Crt rVl oJ 2 ~l % P, '° d C ° d<> ' 

Practitioners’,, s . U - Jurisdiction ft? 

plamt made by letter by a lmglnt 
subordinate Judge charging a vleadJ J.u 

professional., misoonduot was “filed ” 

subordinate ■ Judge; but on a similar 
plaint being sent to the District TnArr °Ju" 
patriot Judge having inquired into its Ifuthen 6 
tic.ty sent it to the subordinate Judge 
inquiry and report. The subordinate Jud™ 
thereupon instituted an inquiry under a?! 
of tha Legal Practitioners’ lot 7 ao Dda S ,‘ 14 

which he granted sanction to’ the pleader to 

prosecute for penury one of fho p eader fc 0 

h.d appeared Vlor? him /nthe'c 

inquiry, and this order was confirm ^ u the 
District Judge. Held, that th^ Hi5h b p th ® 
bad no jurisdiction to interfere with thl G °? rt 
of the subordinate Judge under til0 order 

s. 439 of the Coda of Criminal p ** 195 ° r 
could it interfere under 9. 622 of th n ° r 
Civil Procedure, inasmuch as the mh??* ° £ 
Judge ithough he possibly mistook th* ^ rdinate 

ing of the District Judge's order addres^to 

him) hau jurisdiction to inquire into the truth 
or the oharge made ac . trutn 

mazhar hassan V. 8 AU) Hasan iw'J' 
1908, 273 = 3 A.L.J. 719 = 9 Cr L J «0 4 '£' N ' 

38 = 1 lad. Cas. 809, C ’ 89i *31 fti 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 
X of 1877, XX/II of 1861 and VIII of 
1859) — continued . 

(2123)— 5. 115 ( = Civ. Pro . Cede , 1882, 
3 622) — Appealable case — Court not to interfere 
in revision. — Where the case was one which 
might have been appealed aod carried in appeal 
up to the Court of the Judioial Commissioner, 
the latter Court could not deal with the cape in 
revision under s. 622 of the Code. • SHRAWAN 
V. Ragho Kunbi, 6 C.P.L.R. 17. [R., 7 C. 

P.L.R. 141, 10 C.P.L.R. 17, 1 N.L.R, 103, 6 
N.L.R. 168.] 

(2124)— S. 115 ( = Civ .Pro. Code, 1877, s. 622) 
— Order of appellate Court setting aside award — 
Appeal — Revision. — Where, on the application 
of one of the decree-holders to execute a decree, 
the judgment debtor pleaded that the decree 
was satisfied and the matter was referred to 
arbitration, and an order was passed, in accord- 
ance with the award that the decree had been 
satisfied, with the direction that it should not 
affect the other decree holder, but the award 
was set aside on appeal on the ground that the 
case was referred to arbitration without the 
oonsent of all the parties, held that, as there 
was an appeal from the lower appellate Court’s 
order, an application under s. 622, Act X of 
1877, for revision of the order, was not sustain- 
able. In re pettion of RAMPHAL, A.W.N. 
1881, 24. 

(2125) — 8.115 ( — Civ. Pro. Code , 1877, s. 622) 
— Scope — Redemption (f mortgage under Reg. 
XVII of 1606'. — Held ibat s. 622, Civ. Pro. 
Code, 1877, had no application to proceedings 
for redemption of mortgage under Reg. XVII 
of 1806. MOBUN v. BISRAM, A.W.N. 1882, 32. 

(2126)— S. 115 ( — s. 6 22, Civ. Pro. Cede , 
1877* as emended by s. 92 of Act XII of 1879), 
Construction of. — A Court cannot, where it has 
decided a suit over which it bad jurisdiction, bo 
said, merely beoause of its wrong deoision of 
the case, to have exeroised its jurisdiction 
illegally, or with material irregularity, under 
s, 622 of the Civ. Pro. Code of 1877, as amend- 
ed by s. 92 of Aot XII of 1879. AMIR HASSAN 

Khan v. 8heo Baksh 6ingh, li C. 6, P.C.= 
11 I. A. 237. [F., 10C.L.J. 30 =13 C.W.N. 835, 

10 C.L.J. 33 = 13 C.W.N. 797, 64 P.K. 1885, 

8 A.W.N. 148, 1 C.W.N. 633, 23 B. 177, 1 L.B. 
R. 142, 61 P.L R. 1902, 2 A.L.J. 370, 2 A.L.J. 
711 = A.W.N. 1905. 193 = 28 A. 84; ExpL, 1 C. 
W.N. 617, 3 C.W.N. 581 ; commented on. 206 P. 
R. 1889 ; Cons., 2 L.B.R. 333 ; Discussed , 2 C. 
W.N. 474;D., 11 M. 220, F.B., 15 C. 47. 11 C. 6 
= 11 I. A. 237, 105 P.R. 1888, 25 A. 509 = A.W. 
N. 1903, 104; R. t 7 A. 407 = 5 A.W.N. 67. 9 B. 
432, 7 A. 336, F.B. = 5 A.W N. 32, 7 A 345 = 5 

A. W.N. 73. 7 A. 661. F.B., 8 A. Ill, F.B. = 6 A 
W.N. 28, 8 A. 519 = 6 A.W.N. 182, 9 A. 104 F. 

B. , 10 M. 51, 13 C. 225, 11 B. 488, 12 B. 617, 

11 M. 303, 14 C. 768, 10 A. 467, 11 A. 267. F.B, 

16 0.446,16 0.749 = 16 I. A. 104, 9 A.W.N. 
173, L.B.R. 1872—1892, Vol. I. 509, 16 M. 
424, 19 C. 544, F.B., 15 A. 199, 4 M.L.J. 87, 17 
M. 410, F.B., 19 B. 790, 16 A. 476, F.B., 17 A 
422, L.B.R. 1893—1900, 61, 21 B. 250, 20 A. 

78 = 17 A.W.N, 168, 1 C.W.N. 626, 20 A. 299, 
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18 A.W.N. 74, 12 C.P.L.R. 112, 2 O.C. 67, 22 
A. 270 = 20 A.W.N. 59, 20 A.W.N. 214, 5 C.W. 
N. 509 = 28 C. 324, 112 P.L.R. 1901 = 84 P.R. 
1901, F.B.. 66 P.R. 1904, 30 0. 397, 23 A.W.N, 
12, 1 A.L.J. 298, 29 P.R. 1906 = 97 P.L.R, 

1906, U.B.R. 1905, Civ. Pro. 26, 2 N.L.R. 7.} 

• 

(2127)— S. 115 ( = s. 622, Civ Pro.Code , 1882) 
— Merely erroneous construction of prertsiens 
of Act — No ground for interference under . — A 
merely erroneous construction of the provisions 
of an Aot, e.g that no person should be added 
as a defendant to an interpleader suit, unless 
the plaintiff recognises some right in the party, 
who seeks to be added, to share in tbe thing, 
in respect of which the interpleader suit is 
brought, would bo no ground for relief under 
8. 6J2 of the Civ. Pro. Cede, as it would not 
amount to 44 failing to exercise a jurisdiction 
vested by law.” RABBABA KHANUM v, 

Noorjehan Begum, 13 C. 90 [F., 8 P.R. 

1897 ; R., L.B.R. 1872—1892, Vol. I, 509.] 

(2128) — S. U5 i = Civ . Pro. Code , 1877, 
.s. 622 1 — Sanction for prosecution— Crim. Pro. 
Code, 1972, ss. -168, 469 — High Court's power 
of revision . — The provisions of s. 622 of tbe Civ. 
Pro. Code, are Dot applicable to a matter 
relating to the exercise of the discretionary 
power of a Civil Court in the granting or with- 
holding of sarcticn to a criminal prosecution 
for au rffence mentioned in ss. 468, 469 of the 
Crim. Pro. Code, alleged to have been commit- 
ted before or against such Court. In the matter 
of the petition of MADRO PRASAD. 3 A. 608. 

(2129) — S. 115 ( = ?. 622. Civ. Pro. Code , 
1882 ) — Limited power of interference in revision 
by High Court— Decision by compcttr.t Court , 
jchich by law is final ana without appeal — 
Wrong decision * Material irregularity — Failure 
to exercise jurisdiction. — 8. 622, Civ. Pro. Cede, 
is one of very limited operation and where a 
lower Court has jurisdiction to decide a ques- 
tion of law or )act, the H'gh Court has do 
power to interfere on revision with the decision 
on these questions. A decision by the judg- 
ment of a competent Court, whether right or 
wrong, which, by law. is final and without 
appeal, whether the Court has not aoted in the 
exercise cf its jurisdiction illegally or with 
material irregularity, cannot bs set aside under 
s. 622. Tho fact that the Court may have 
arrived at a wrong deoision is not necessarily a 
material irregularity or a failure to oxercis6 
jurisdiction. MA TAW U v MA NGWE, L.B. 
R. 1893-1900, 848. (15 C. 446. 16 C. 749, F.) 
[Cons., 2 L.B.R. 333.] 

(2130) — S. I Z5(= $. 622. Civ. Pro. Code, 1882) 
- Lower Burma Courts Acts, ss. 22 .24,26-Second 
appeal, order refusing leave to file — Appealable 
order — Application in revision. — The Lower 
Burma Courts Aot distinctly restricts the right 
of appeal as compared with the Civ. Pro. Code. 
Under s. 22, the Judical Commissioner, may 
apparently refuse to entertain a second appeal 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882* 
X of 1877, XXIII of 1861 and VIII ot 
1859)*— continued, 


even where the Courts below differ, and the 
deoree of the Court of first ioetanoe is reversed 
or modified. S. 622, Civ, Pro. Code, must be 
interpreted strictly, and an appeal does lie 
from an order refusing leave to appeal. Where, 
therefore, leave to appeal has been applied for 
under s. 24. Lower Burma Courts Act, and that 
leave has been refused and no appeal has been 
filed against such order, no application for 
revision of the order refusing the leave will 
entertained in the Court of the Judicial be 
Commissioner. MaungTun AUNG v. MAUNG 
KWIN, L.B.R, 1893 — 1900, 592. 


(2131) — S> 115 [ — Civ. Pro. Code. 1982, s. 622) 
— Orders under Mairas Act VIII of I860, not 
open to revision by High Court . — An order under 
s. 10 of the Madras Reut Recovery Aot having 
been reversed on appeal, the appellant applied 
to the Revenue Officer for being restored to 
possession of the land from which he had been 
ejeoted under the original order and such ap- 
plication was dismissed by that Officer. It was 
held that such order of dismissal by the Reve- 
nue Officer could not be interfered with by the 
High Court on revision, sinoe, as deoided in 
9 M. 332, s. 622 of the Code of Civil Procedure 
was not applicable to orders passed under 
Madras Aot VIII of 1865. APPANDI v. 
SRIHARI JOISHI. 16 M. 451. (9 M. 332, R.) 

[F., 17 M. 298 ; R., 22 M. 68.] 


(2132)— S. 115 ( = Civ. Pro. Code , 1882, 
s. 622) — Letters Patent, s. 10 Revision— Appeal 
under s. 10, Letters Patent, from order in revi- 
sion . — No appeal lies under s. 10 of the Letters 
Patent from an order in revision made by a 
Judge of the High Court under s. 622 of the 
Code of Civil Procedure. NAND KlSHORE v. 

Kheri Singh, A.W N. 1892, 31. 


(2132-a) — S. 115 — Revision— Power of High 
Court. — In revision it ought to be seen whether 
the order passed by the Court below was advi- 
sable for thoend6of justice between the parties, 
and not so much whether one party or the 
other had been prejudiced. SHANKAR LAG v. 

Mahtab Dei, 9 A.L J. 207. 


(2132-6) — S. 115— Erroneous exercise of dis- 
cretion— No ground of interference in revision.— 
When the Distriot Judge, in the exercise of his 
discretionary jurisdiction under O. 6, r. 17 of 
the Civ. Pro. Code, refused' amendment of the 
plaint on the ground that it materially altered 
the character of the suit, and there is no ques- 
tion of material irregularity in the exeroise of 
such jurisdiction, the mere faot that the dis- 
cretion was erroneously exeroised is no ground 
of interference by the High Court in revision. 

vadgamudi Venkata Subbia v. vadla- 
MUDI SESHACHAGAM, 2 M.W.N. 1911, 257. 

(10 M.L.J. 188, F.) 


(2132 c)— S. 115— Revision— Superintendence, 

Sigh Court's power of— Charter Act (24 and 
25 Viet. C. 104), s. 15 — Difference of opinion 
between two Judges— Letters Patent , •. 36 


Holding advertised for sale in execution of decree 
for rent obtained by co sharer -landlord — Apvli- 
cation to depos it money to save sale by purchaser 
of holding — Summary rejection of application — 
Remedy of applicant— Bengal Tenancy ActiVIII 
of 1885*, s. 170, cl. 3 . — In execution of a deoree 
for rent obtained by a oo-sharer-landlord, the 
holding was advertised for sale, whereupon the 
petitioners, alleging that they were purchasers 
prior to suit of portions of the holding, applied 
undec s.170, cl. (3) of the Bengal Tenancy Act for 
permission to deposit the decretal amount and 
costs. The application was summarily rejected 
by the first Court and its order was affirmed on 
appeal : Held, by Coxe , J. (whose opinion 
prevailed under s. 36 of the Letters Patent) 
that the error of the Court below was one of 
law onlv, and the High Court could not inter- 
fere. Per Teunon, J . — That, in declining to 
inquire into the allegations of the petitioners, 
the lower Courts have greviously erred, and as 
the petitioners have no other certain remedy, 
the High Court should interfere. UPENDRA 

Bhushan v. Nanda Lag, 11 Ind. Cas. 125, 
(7 lnd. Cas. 477, 12 C.L.J. 609, Bel. on.) 

(2132 dl — S. 1 15— High Court — Revisionary 
jurisdiction — Zanzibar Civil Courts— Zanzibar 
orders in Council, 1897, cl. 29 -Arb in a Hen- 
Reference to arbitration , absence of —Matters 
referred outside the suit — Parties to reference no 
parties to suit — Application fer decree in. terms 
of award — Death of plaintiff — Heirs not on 
record — Irregularity — Illegality. — The High 
Court of Bombay has powers of revision overall 
the Civil Courts of Zanzibar. A suit was referred 
to the sole arbitrament of the Judge into 
whose Court it was brought, but there was no 
written reference. The matters in difference 
submitted to the arbitration were not all in- 
cluded in the suit ; apcLsome of the parties to it 
were persons who were not in the suit at all. 
The award was made in 1904. The plaintiff 
died in 1905. No application was made in time 
to have a decree in terms of the award ; nor 
was an application ever made to bring plaintiff’s 
heirs on the record. The plaintiff’s son applied 
on the 6th April, 1909 to have a decree passed in 
terms of the award, which the Court did the 
next day: — Held t (lj that, in acting as he did, 
the Judge had far exoeeded his jurisdiction ; (2) 
that the defendant should, under s. 115 of 
the Civ. Pro. Code of 1908, be proteoted 
against the consequences of a procedure, so en- 
tirely unauthorised, from first to last, by any 
law. MERAGI VlSRAM v. SHERIFF DEVJI, 13 
Bom.L.R. 1017. (29 I. A. 51, 4 Bom. L.R. 

161, R ) 

(2132-e) — S.' 115 — Failure to decide question 
at issue- -Leaving it to be determined in execution 
— Failure to exercise jurisdiction— Interference. 

—High Court's power of.— Where the lower 
Court gave a deoree fqr ..{he jewels claimed or their 
value against the 3rd defendant in the first 
place, and also directed by its deoree that, 
‘should the plaintiff fail to reoover them or 
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Ci v . Pro. Code (Acts Y of 1908, XIV of 1892, 
X of 1877, XXIII of 1861 and VIII of 
1869) — continued* 

their value from the 3rd defendant* theplaiptiff 
should be allowed to proceed against defend- 
ants Nos. 1 & 2 only if the plaintiff oan 
pcove in execution that they took possession of 
the jewels from the 3rd defendant, held , that 
the lower Court ought not to have rele- 
gated the question of possession of jewels by 
defendants 1 & 2, to be determined in execution, 
that the lower Court failed to exercise a juris- 
diction vested in it by law and that aotion may 
be taken by the High Court under s. 115 (a), 
KARUPPA PADAYACHI v. SlNGARATHAMMAL, 

10 M L.T. 567. (27 M. 604, D.) 

(2132 -f) — S. 115 — Revision — Material 
irregularity — Wrongly placing burden of pa oof 
— Burden of proof — Plaintiff alleging un- 
conditional taking over of liability. — The 
placing of the burden of proof on the wrong 
party amounts to a material irregularity and 
justifies intervention in revision under s. 115, 
Civ. Pro. Code. A owed a debt to B. B alleged 
that A’s brother, C unconditionally took over 
the liability. C replied 'he only agreed to set off 
the amount against the prioe of bricks which 
B might purchase from him : Held, that the 
burden of proving that the liability was taken 
over unconditionally was on B. MAUNG KAN 
PE V. Maung San KYJ, 11 Ind. Cai. 774. 

(2133)— S. 115— S*e ACT XIX OF 1841, 
ss. 3, 5, 8, 24 M. 364 = 7 M.L.J. 78. 

(2134)— 8. 115 — See ACT XX OF 1863, s. 18, 
10 M. 98, 24 M. 685 = 11 M.L.J. 326. 15 ALL. 
J. 221, 7 M. L.T. 126 = 5 Ind. Gas. 291 = 33 M, 
412. 

(2135)— 8. 116 — See ACT X OF 1870. as. 3. 
24, 25, 29, 34, 17 M. 371. 

(2136)— 8. 115— See ACT X OF 1870, a. 24, 
L.B.R, 1872 — 1892, 609. 

(2137) 8. 115 — Interference with Interloou- 

fcory order— See ACT IV OF 1893. 7 Ind, Cas 
436=12 O.L.J. 525. 

(2138)— S. 115 Compensation-money paid 
to Hindu widow— Reversioner’s application for 
reference to Civil Court— Order by Judge on 
reference directing refund of money already 
paid by Collector — Order not one under a. 32, 
Land Acquisition Aot — Incompetenoy of Judge 
to prooeed under a. 32— No appeal from order 
under a, 32— Power of High Court to interfere 
in riviaon — See ACT I OF 1894 (LAND ACQUI- 
SITION), sa. 32 aud 64, 12 O.W.N. 1039 = 35 C. 
1104. 

(2139)— 8. 115 — See Ben. ACT VIII OF 
1869, a. 102, 7 O. 330, 9 O.L.R. 86. 

(2140)— 8. 115 — See BEN. ACT VIII OF 1895 
08. 16, 16, 104, (2), 105, 106, 107, 108. 15s! 
186 A, 12 C.W.N. 835, 14 O.W.N. 788 = 12 C. 
L.J .1 = 6 Ind. Caa. 193, 16 0. 596, 21 C. 776 
23 O, 723, 13 C.W.N. 793 = 4 Ind. Oas. 20, 9 
Idd. Oaa. 806. 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1869)— continued. 

(2141) — 8. 115 — Resident’s Court at Aden-* 
Bombay High Court’s reviaionary powers — See 
Bom. AOT II OF 1 864, 89 . 8, 15, 12 Bom. L.R. 
149 = 34 B. 267. 

(2142)— 8. 115— See BOM. ACT III OF 1876, 
s. 15, ol. (a), aub-3. 1, 2 aod a. 18, 18 B. 449, 

(2143)— S. 115— See Bom. ACT XVII OF 
1879, s. 74, 19 B. 116, P.B. 

(2144) — 8. 115 — Reviaionary jurisdiction over 
Talukdari Settlement Officer — See BOM. ACT 
VI OF 1888, sa. 10, 15, 16, 13 Bom. L.R. 118. 

(2145) — 8. 115 — See MAD. ACT VIII OF 1865, 
as. 35, 76, 9 M. 332. 

(2146)— 8. 115— See PUN. ACT XVIII OF 
1884, as. 40, 70. 41 P.R. 1898, 86 P.R. 1896, 
80 P.L.R. 1901 = 15 P.R. 1901. 

(2147) — S. 115 — Applicable to orders appeal- 
able under a. 591 — loterlooutory order — Com* 
promise— Civ. Pro, Code, s. 375— See U.P. ACT 
XVII OF 1876, ss. 62 and 53, 2 O.C. 67. 

(2148)— S. 115— See U P. ACT, XII OF 1881,- 
39 . 183, 199, 12 A. 198 = A. W.N. 1890, 59. 

(2149) — 8. 115- -Compensation for illegal 

ejectment, suit by tenant against landlord and 
his agent — Revieional powers to set aside order 
of Subordinate Judge direotiDg Munsiff to try 
suit— See U.P. ACT XXII OF 1886, s. 108, 
ol. 9 (c), 8 O.C. 257. 

(2150) — 8. 115 — Agreement to be bound by 
Court s decision after local inspection — Award 
— Appeal — Revision— See ARBITRATION — 
General, 38 C. 421. 

(2161) — 8. 116— See ATTACHMENT— SUB- 

JECT OF ATTACHMENT, 28 O. 574. 

(2152)— 8. 115 — See ClV. Pro. CODE, 1908, 
O. I, rr 8 (2) 10, (2) (3) (5) & 11, O. XXII, 
r. 10, 5 O.C. 91. 

(2153) — S 115 — See COURT FEES ACT, 
1870, 6 O.C; 319. 

(2154) 8. 116 — Sanotion to prosecute re- 

fused by Court of first instance in reapeot of 
certain contradictions mad6 by a defendant in 
two different Buita between the same parties—* 
Diatriot Judge aooording eaootion — Whether 
High Court will interfere under a. 622 of Civ. 
Pro. Code or a. 439, Grim. Pro. Code— Si* 

Crim. Pro. code, 1898, S3. 195 (6), 435 and 
439, 4 N.L.R. 140. 

(2155) — 8. 115 — Proceedings instituted by 
Diatriot Judge under a. 476. Crim. Pro. Code— 
Whetbor High Court, on oivil side, oan stay 
oriminal proceedings— See CRIM. PRO. CODE, 
1898, a. 476, 35 O. 909. 

(2165-a) — 8. 115 — Power to revise interloon- 
tory orders — Sec EVIDENCE ACT, 1879, 
98 . 124, 162, (1911) 2 M.W.N. 369. 

(2156)— 8. 1 15— See EXECUTION OF DECREE 
— APPLICATION FOR EXECUTION AND 
POWERS OF COURT, 19 B. 544; 
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Civ. Pro, Code (Acts Y of 1908, XIV' of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(2157) — S. 115 — Garnishee proceedings— Ex 
parte order — Material irregularity — Revision 

— See Garnishee Proceedings, 8 Ind. Cas- 
856 = 21 M.L.J. 525. 

(2158)— 8. 115 — See GUARDIAN AND WARDS 
ACT, 1890, ss. 47, 48,9 Bom. L.R. 495 = 31 
B. 590. 

(2159)— 8. 115— See HIGH COURT, JURIS- 
DICTION op Bombay, 20 B. 480, F.B. 

(2160)— 8. 115— See Hindu Law rever- 
sioners, 21 C. 539. 

(2161)— 8. 115— See INJUNCTION UNDER 

Civ. pro. code, 2 C.w.n 521. 

(2162)— 8. 115 — See INTERLOCUTORY 

Orders, 9 M.L T. 273 = 21 M.L.J. 484 = 9 
Ind. Cas. 672, 15 C.W.N. 682. 

(2162-a) — S- 115 — See JURISDICTION- 
QUESTION OP JURISDICTION, 59 P. R. 1878. 

(2163)— 8.115— See JURISDICTION OP CIVIL 

Courts, 4 M. 131. 

(2161) — S. 115— See LETTERS PATENT. 

High Court, 1865, Madras, oi. 15, 22 M. 68 
= 8 M.L.J. 231, F.B. , 22 M. 109. 

(2165) — 8. 115— No appeal from an order 

under — Passed by a single Judge of a High 
Court disposing of an application for revision — 

See Letters Patent, High court, N.W.P. 

s. 10, A.W.N. 1905, 218 = 28 A. 133. 

(2166)— 8. 115— See Limitation act, 1908, 
s. 3, 5 C. 807 = 6 C.L.R. 223. 

(2167)— 8. 115— See Limitation act, 1908, 
ss. 4, 5, A.W.N. 1888, 126. 

(2 168 j — 8. 115— See Limitation act, 1908, 
s. 12, 12 B. 617. 

(2169)— 8. 115— See LIMITATION ACT, 1908, 
art. 164, 7 A. 815-A.W.N. 1885, 73. 

(2170)— S 115— Order refusing to add parties 
— Revision — Meaning of oase ” in a. 115 — . 
See Parties to suits— General, 13 O.C. 
109. 

(2170-a) — S. 115 — See PARTNERSHIP— SUITS 
RELATING TO PARTNERSHIP, 9 A. 486 = 

A. W.N. 1887, 133. 

' (2171 — S. 115— See FAUPER APPEALS, 18 

B. 454. 

(2172)— 8. 115— See PAUPER SUIT, A.W N. 
1882, 69. 

2 1 7 2 -a) — 8. l — See Presidency Small 
CAUSE COURTS ACT, 1682, s. 37, 22 0. 784. 

(2172-5) —3. 115 — Revision-petition to High 
Court direot from a decision of a Presy. Small 
Cause Court Judge, whether lies-Sefl PRESI- 
DENCY SMALL CAUSE COURTS ACT, 1882, 
s. 38, 10 Ind. Cas. 551. • 

(2172-c) — 8. 115— Provincial Small Cause 
Courts AobIX of 1877, s. 25, powers i of inter- ; 
.euenoe in revision given by, wider than those 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
1 X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

given by s. 622, Civ. Pro. Code— See PRO- 
VINCIAL Small Cause Courts act, 1887, 
s. 25, A.W.N. 1905, 77 = 2 A.L.J. 297 = 27 A. 
531. 

(2172-d) — 8. 115 — Powers of the High Court 
in revision— See PROVINCIAL SMALL CAUSE 
COURTS ACT, 1887, es. 25, 27 A. 192 = A.W.N. 
1904, 227 = 1 A.L.J. 697. 

(2173)— 8. 115— See PROVINCIAL SMALL 
Cause courts act, 1887, s. 25. 26 o. 74 = 
3C.W.R. 70, 16 A. 476 = A.W.N, 1894, 183, 
F.B. 

(2173-a) — 8. 115— See REVISION — GENE- 
RAL. 9 A. 398 = 7 A.W.N. 44. 

(2173-6) — 8. 115 — Failure to comply with 
Rule 9S of the Presidency Small Cause Court 
Rules— Interference in revision — See RULES 

of Presidency Small Cause Courts 

ACT* MADRAS, Rule, 98, 10 M.L.T. 163. 

(2174)— 115— See SANCTION TO PROSE- 
CUTE, 14 C.W.N. 806 = 6 Ind. C*s. 473 = 37 0. 
714, 13 C.W.N. 1038 = 4 Ind. Cas. 6 = 37 C. 13, 
10 Cr.L J. 454. 

(2175)— 8. 115— See SPECIFIC RELIEF ACT, 
1877, s. 9, 4 8.L R. 80 = 8 Ind. Cas 215, 13 C. 
W.N. 335 = 10 C L. J. 30 = 3 Ind. Cas. 466. 

(2176)— 8. 115 — See ST. 24 AND 25, VIC., C, 
104, s. 15, 9 A. 104, F.B. = A. W.N. 1886, 309. 

(2177)— 8- 115— See SUCCESSION CERTIFI- 
CATE ACT, 1889, a. 4, 16 M. 454. 

( 2 1 7 7 - a ) — 8. 115 — Error of law or oi r faot— 
No revision— See SUCCESSION CERTIFICATB 
ACT, 1889, s. 7, cl. 3, 10 M.L.T. 164. 

(2178) — 8. 115— See SUCCESSION CERTIFI- 
CATE ACT, 1889, ss. 9, 19, 19 B. 790. 

(2179)— 8. 115 — See SUPERINTENDENCE OF 
High Court, 18 B. 35. 18 B. 347, 18 B. 61 
= P.J. 1893,258.21 B. 281, 28 C. 680 = 6 0. 
W.N. 114, 16 C. 749= 16 I. A. 104, P.C., 1 0. 
W.N. 626, 1 C.W.N. 617, 13 B. 642, 

(2179-a) — S. 115 — See NOS. 88, 101, 103. 
103-a, 157, 207, 297, 469, 499. 500, 564, 933, 
934, 948, 1044, 1064, 1084, 1108-a 1206, 1207 
1339, 1509, 1513, 1514, 1515, 1516, 1517. 1518! 
1519, 1520, 1521, 1683; 1698. 1712. 1825, 1898 
1899, 1900, 1901, 1923, 1923-a, 1962, 1963 
supra AND NOS. 2349. 2374, 2375, 12378, 2379. 
2380, 2381, 2382, 2383. 2412, 2434, 2435. 2478 
,2701, 2748. 2788, 2792-a, 2858, 2886, 2892! 
3010, 3010 a 3010-6, 3023-a, 3049-a, 3146 
3199-d, 3199-e, 3201-a, 3217 g, 8220, 3226-/* 
3422, 3627, 3812, 3815, 3900, 3949, 4064, 406b! 
4088, 4133, 4245, 4246, 4247, 4398, 4453, 4477, 
4478, 4546, 4729, 4730, 4910, 4911, 4914, 4946, 
4984, 5019, 5028, 5039, 5124, 5225, 6333, 5341, 
5360, 5461, 5555, 5698, 6701, 5710, 5778, 5816, 

5822, 6843, 6844, 6868, 5869, 5870, 5922, 6923, 
infra. 

• (2180 )— Ss. 115 and 47 ( = ss. 622 and 244 t 
Civ.- Pro. Code, 1882) — Revision, whether High 



1467 


1488 


THE Alii/ INDIA DIGEST. 


Civ. Pro. Code (Acts Y of 1008, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859; — continued. 

Court will interfere in, when remedy by\ appeal 
is open — Ordtr wider s. 214, binding effect of. 

Tho order of a Court deciding a question 
arisiDg between tho parties, uuderos, f244 of the 
Code, in relation to execution of a decree, is 
itself a decree within the definition in the Code 
and is. accordingly, appealable. Consequently, 
the High Court is not to interfere by way of 
revision, in such a case, “so long as tho remedy 
by way of appeal was open. H eld, also, a 
decision given in an excoutioo-oase is as binding 
between the parties and those olaiming under 
them as if it were the final judgment in the 
suit itself. Hla'Gyaw v. 8it Yon, 3 L.B.R. 
131. (6 A. 269, P.C. Fi, 

(2191)— Ss. 115 , 73 \ = ss. 622 , 295, Civ. Pro. 
Code, 1882) — Application for rateable distri- 
bution Enor in the exircise of jurisdiction — 
Revision High Court , p nuer of. — By the 
Court Where, in the exeroise of a jurisdiction 
vested in it, a subordinate Court commits an 
error, it is no ground for revision under s. 622 
of the Code. (11 C. 6, F.) Per Banerji , J — 
No application for revision under s. 622 of the 
Code lies against an order rejecting an appli- 
cation for rateable distribution of assets as, 
under s, 295 of the Code, the applicant oan 
briDg a regular suit. The High Court’s powers 
of revision should not be exercised when another 
remedy is open to the applicant. (15 A. 405, 
A.W.N, 1898, 73, F.) Per Richards. J . — The 
^Court ought not to lay down a definite rule 
that, in no oase, in which there is another 
remedy open, no matter however inconvenient, 

, Will it interfere in revision. If it were shown 
that the other remedy were so inoonvenient. 
aa to pratioally amount to no remedy, tho Court 
ought to give relief by way of revision. 

DAYAL v. BRI KlSHEN DAS. 2 A L.J. 


(2182)— 8s. 115, 104, 0. XLIII, r. 1 — Se 
SUPERINTENDENCE OF HIGH COURT 1 
C.L.R. 449, ’ 

(2183)— 8s. 115, 105 — Sec REVISION - 

General, a.W.N, i 899, 210. 

47 ' r% 1 ^ ==ss - 622 
^ r ° * ^ 0lc • — Ground for review 

The ground for amending a deoree on review 
must be something which existed at the dat 
.of the deoree. Where the only ground relie< 
r on was an aotion of tho defendant subsequen 
to the deoree it was held that it oould no 
, furnish any ground for review. ANNAMALA 

?£?_ TT - IA i?' r M * v * 8UBRAMANL 

IYER, 4 M.LT. 86. (24 M. 1, 13 B. 330, No 

(2186) — 8s. 115, 114, 0. XLYII, r. 1- 
REVI8ION-GENERAL, 45 P.L.R. 1901 
P*Ri 1901# 


(2186)— Ss. 115, 114, O. 47, rr. 1 , 4, 7, 9 ( = 
93 . 622, 623, 626 and 629 Civ. Pro. Code, 1882) 
Review of judgment— Application for review 
; tsjected iteumorr — Qmall Cause Court 


Civ. Pro. £ode t Acte Y of 1908, XIV 61 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

An applioation for review of judgment in a 
Small Cause Court 6uit was rejected, wroDgly, 
on the ground of a supposed deficiency in the 
Court-fee paid upon the application. Held 
that this order was open to revision. WlLUS 

v. Jawad Husain, A.W.N. 1907, 132 = 4 A.L. 
J. 439 = 29 A. 468. (26 A. 572, D.) 

(2187)— Ss. 115,111, O. 47, rr. Z, 7. 9( = Civ. 
Pro. Cod*, 1SS2. ss. 622, 623 , 6^9) — Grant of 
review on defective grounds— Appeal entertain- 
able only on grounds under s.629~ Revision from 
appellate order. — The plea of limitation set up 
by the defendants in this oa^e was set aside by 
the Munsiff in the first Court, who held that 
tho period of limitation applicable was twelve 
and not six years and decreed the suit on the 
merits. The defendants subsequently applied 
to the Munsiff for review of judgment on the 
ground that a certain Full Benoh deoision, 
according to whiob the six years’ period of 
limitation was properly applicable to the suit, 
had not been brought to the notice of the Court. 
The Munsiff applying the Full Benoh rnling 
reviewed his decree, and dismissed the suit as 
barred by limitation. The appeal preferred by 
the plaintiff from such order grauting the review 
was entertained and allowed by the Di9triot 
Judge who overlooked the faot that he had do 
power to set aside the order merely because he 
thought it unreasonable, or on any ground not 
mentioned in s. 629 of the Civ. Pro. Code. An 
applioation for revision of the appellate order of 
the District Judge wa? entorlained by the High 
Court whioh held that the District Judge had 
acted with material irregularity in having 
admitted and allowed the appeal from the 
Munieff’s order granting the review, aDd 
allowed the application, setting aside the order 
of the District Judge and restoring that of tho 
Munsiff with costs. AltDUL 8ADIQ v. ABDUL 
AZIZ, 21 A. 152 = A.W.N, 1899. 1. 

(2188)— Ss. 115. Ill, 104 O. 13, r. 1 ( = 
ss. 622, 647,588 Civ. Pro. Cede. 1S8J) — Appeal 
dismissed for default— Application to restore 
appeal similarly di'jnissed— Second application 

Appeal — Review — Miscellaneous i^rocccdings. 
— Iu this oase, the appeal was dismissed in 
default. An applioation to restore the appeal 
was also dismissed in default. A second appli- 
cation was made for the same purpose. The 
lower Court rejected it on the ground that it 
oould not lie. Held, that there is no speoial 
provision in the Civ. Pro. Code for apply- 
ing to re-admit an applioation to set aside an 
ex parte deoree dismissed in the default. Htld, 
also, that no appeal lies under s. 688, Civ. 
Pro, Code, against the order passed on the 
second applioation on the ground that the order 
passed on the second applioation cannot beheld 
as settling the question of re-admission of the 
appeal to hearing, whioh had been disposed 6f 
by the order on the first applioation. Hold, 
further, that the order passed on the first 
applioation was appealable and the second 
applioation oould be treated as a petition lor 
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Civ. Pro. Code (ActB Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 aud VIII of 
1859) — continued . 

review. Held, that a. 647, Civ, Pro. Cede, 
had no application to the circumstances of 
the oase and the application should be held to 
be one in an appeal and not a separate mis- 
cellaneous proceeding. Considering the circum- 
stances of the case and the extreme remissness 
shown by the petitioner in prosecuting the case 
after his appeal had been once dismissed for de- 
fault, aud the application for review not having 
been regularly made, the Court deolined to 
interfere on tbe revision side. GANDA Mal v. 
MUSSAMMAT SUGHRA BlBi, 7 P.L.R. 1900. 

(2189) — Ss. 115, 141, O. XLI.rr, 27, 28— 
Revisability of proceedings under s. 195. Crim. 
Pro. Code, before Judges of Civil Courts— See 

Sanction To Prosecution. 2 M.L.T. 84 = 
17 M.L.J. 123 = 30 M, 311 = 5 Cr. L.J. 288. 

(2189-a) — Ss. 115, 151 — Interlocutory order — 
Revision — See ST 23 AND 24 VlC., C. 104, 
8. 15, 10 M.L.T, 451. 

(2190)— S. 115, O. IX, r. 9— See SPECIFIC 
Relief act, 1877, s 9, 4 M. 217. 

(2191) — S. 115, O. IX, r. 13 — Powers of revi- 
sion given to High Court, and by s. 25, 
Provincial Small Cause Courts Aot, relation 
between — See PROVINCIAL SMALL CAUSE 
COURTS ACT, 1887, e. 25. 5 A. L.J. 295 = A.W. 
N. 1908, 141. 

(2192)— 8. 115. O. IX, r. 13— See REVISION 
—General, a.W.N. 1898, 73. 

(2193) -S. ll r j, O. 21 , r. 63 ( = ss. 622 , 283 , 
Civ. Pro. Cede 1^82 ) — Desirability of acting 
under where other remedies avxiiabie.—On an 
application to the High Court against the order 
of a Subordinate Judge, where the applicant had 
a right of suit under s. 283, Civ. Pro. Code, it 
was held that even in oases where the powers 
under s. 622, Civ. Pro. Code, might be properly 
exercised, it was uudesirable to apply these 
special powers when relief could be obtained by 
the ordinary procedure. SANTDAS DAYALDAS 
V. MANGATRAM BHOJRAJA, 1 8.L R. 226. 

(2194) — S. 115, O. 21, r. 81 ( = ss622 , 310 A, 
Civ. Pro. Code, 1882)— S. 310 A t Civ. Pro Cod*, 
188 2, scope of— Order passed by Judge on the 
erroneous idea that s. 3L0-4., is inapplicable— 
Effect .— S. 310- A.Civ. Pro. Code, did not impose 
any new obligation and did not interfere with 
vested rights and, therefore, it did operate 
retrospectively. [B , 1 C.W.N. 617, 23 C. 682, 
23 B. 450 ] Where a' Judge wrongly thibks 
that s. 310- A is inapplicable to the case, and 
passes an order, his order may be set aside. 
JOGODANUND SINGH V. AMRITA LAL SAR- 

CAR. 22 C. 767, F.B IF,, 1 C.W.N. 652, 25 
C. 155. 6 C.W.N. 57, 29 C. 33 ; R., 33 C. 487 = 

3 C L.J. 293. 23 C. 692, 23 B. 450.] 

12195) — 8. 115. O. XXI. rr. 89, 90— See REVI- 
SION-GENERAL, A.W.N. 1898, 78, A*W.N. 

1898, 148. 

(2196) — S. 115 , 0. 21; r. 10 (= Civ.Pro.Oode 
1882, ss. 622, 311 )— Jurisdiction- Sale set aside 

C. II— 94 


Civ. Pro. Code (Acti Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

on account of irregularity only — Under s. 311 
of the Code of Civil Procedure, no sale ought to 
be set aside unless substantial injury as well as 
material irregularity is proved, aud when a 
Court sets aside a sale without proof of sub- 
stantial injury, it exercises a jurisdiction which 
is not vested in it by law and the High Court 
may interfere with such an order, under s. 622, 
Civ. Pro. Code. LAKSHMANA v. NAJIMUDIN, 
9 M.145. [i?., 24 M. 311.] 


(2197) — S. 115, O. 21, r. 90 [ = ss. 622 , 311 
Civ. Pro . Code , 1882) — Represc ntalives of 

decree-holder held by Court below tx have been 
properly brought in — Decree holder applying 
for execution before realization— Right of his 
representatives to, ] rateble distribution - Objec- 
tion. Where a District Judge had on appeal 
decided that the representatives of a deoree- 
holder had been properly brought in : held, that 
the High Court ought not to interfere in revi- 
sion withj hie deoision on a point of this kind. 
(21 A. 291, 24 M, 447, F.) Where a deoree- 
holder had applied for execution before the 
realization, his representatives were held to be 
entitled to a rateable distribution and conse- 
quently to objeot under s. 311, Civ. Pro. Code. 
ARUNAGARI MUDALI V. VADIVELU MUDALI, 
3 M.L.T. 249. (10 M. 57, R.) 


(2198)— S. 115, [O. 21, rr. 90 and 92 ( = ss. 622 , 
311, 312, Civ. Pro. Code, 1882) — Rent- 
Sale of tenure— Application by purchaser from 
judgment-debtor to set aside sate under s. 311 , 
Civ. Pro. Code, 1882 — Order setting aside sale 
under s 312, Ciy. Pro. Code, 1982. second appeal 
from. The purchaser of a tenure, which is sold 
prior to attachment, from a judgment-debtor 
whose interest in the tenure has been sold in 
execution of a rent-decree, oan apply to have 
the sale set aside under s. 311, Civ. Pro. Code 

1882 (10 O. 496, R.\ 15 C. 488, D.) A second 

appeal from au order setting aside a sale in 
exeoufcion of a deoree under s. 312, Civ. Pro 
Code, will not lie. (18 C. 422, F.) Where it 
is found that an exeoution-sale is a fraudulent 
one, the same being carried out without the 
knowledge of a third party interested in the pro- 
perty sold, there is no ground for interference 
by the Court under s. 622, Civ, Pro. Code. 

A UBHOYA DASSI v.PUDMO LOCHUN MONDOB, 
22 C. 802. [F„ 28 O. 4 = 5 C.W.N, 124.) 

(2199)— S. 115, O. 31, r. 1— Jurisdiction, 
illegal exercise of —Mistake of lavj -Difference 
between-Specific Relief Act , s. 9-Suit for nos- . 
session— Plaintiff ehebait of idol— Plaintiff's 

name in heading of plaint— Suit in representa- 
tive character— Whether maintainable.— It is 
not always easy to draw a clear line between 
the illegal exercise of jurisdiction within the 
meaning of s. 115 of the Civ. Pro. Code, and a - 
mistake of law. In the heading of a ptainfc in 
a suit under a. 9 of the Speoifio Relief Aot, the 
plaintiffs’ names were given in their personal 
oapaoity, but in the body of the (plaint the faot 
was disolosed that the land in suit belonged to 
an idol and that the plaintiffs held it -as J 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, Ciy. Pro. Code (Acte Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of X of 1877, XXIII of 1861 and VIII of 

1869)-— continued, 1859)— continued. 


shebails , that ig, in a representative oapaoity. 
No objeotion on this score was taken before 
hearing, when the Court held that the suit as 
framed was not tenable and dismissed it. 
Held, that the Court below aoted in the 
exercise of its jurisdiction with material irre- 
gularity, and that, under r. 11, O. XXXI of 
khe Civ. Pro. Code, the Court ought to have 
giveu the plaintiffs an option of proceeding 
with the suit as it was, in their personal 
oapaoity, or with the addition of the idol. 

Nabin Chandra Sarma v. Sheikh amir, g 
Ind. Cas. 132. 


exeoution pending the hearing of appeals pre- 
ferred by them againbt the decrees, the High 
Court may, on the judgment-debtor’s applica- 
tion under O. XLI, r. 5, stay exeoution, pro- 
vided it appears to it that the conditions men- 
tioned in ols. (a), (6) and (c) to that rule have 
been fulfilled. But the High Court may also 
deal with the order of the lower Court under 
s. 115 of the Code, and direot the exeoution to 
be stayed on the judgment-debtor furniehing 
sufficient security, in terms of 0. XLI, r. 6 (2). 

Ram Nath Singh v. Kamleshwar Prasad 
SINGH, 19 C.W.N. 432 = 9 Ind. Cas. 323. 


(2200) — 5. 115, O. 33, r. 1 ( = ss. 622 and 
401, Civ. Pro. Code , 1882) -Suit in forma 
pauperis — Application to file suit in forma 
pauperis — Possession of property by the appli- 
cant of value less than the amount required in 
Court-fee — High Court — Revision. — Toe plain- 
tiff applied to file a suit in forma pauperis 
on a claim whioh required the Court-fee of 
Rs. 1,775 on the plaint. The Subordinate 
Judge finding that she had property of the 
value of Rs. 1,600 determined that she was 
not a pauper. The plaintiff applied to the 
High Court. Held, that the High Court had 
jurisdiction to interfere, under s. 622 of the 
Civ. Pro. Code. That the determination by 
the lower Court was erroneous, for it was 
obvious that the possession of R 3 . 1.600, even 
if it oould properly be taken into account, would 
not enable the applicant to pay the Rs. 1776, 
whioh was the fee prescribed by the law for the 
plaint. Gangabai v. SHRIDHAR, 8 Bom. L. 
R. 642. 


(2201) S . 115 , O. 33, r, 7 — Inspection o, 
disputed property — Inventory, preparation of— 
Court's power to direct taking of inventory — 
High Court's power of revision — Interlocu 
tory order.— Under O. XXXIX, r. 7 of the 
Oiv. Pro. Code, the Court may not onlj 
allow inspection of the disputed proporty, bul 
may also direot the preparation of an inventory 
of the structures, fixtures, and moveables on the 
premises whioh are claimed by the plaintiff. 
But the Court will take oare to impose as little 
inoonvenience as possible on those on whom the 
order is made. If irreparable injury would be 
caused to oue of the litigants if the matters 

were not set right, the High Court will inter- 

fere with an iuterlooutory order made by a Sub- 
ordinate Court in the exeroise of its discretion. 

Amjad Ali v. ali Husain Johar, 8 Ind, 

p a w M 71 ,^ l2 , C Anr 874 ‘ (4 Ind ‘ Caa * 364 » 14 

C.W.N. 147, 10 C.L. J. 407, R.) 


(2202)— -S. 215, O, 41, rr. 5. 6 (2)-Rent 
decree— Order for sale of holding in excution— 
Refusal by Court to stay execution upon taking 
security High Court's power to entertain origi 
nal application under r. 5 or to revise the order 
under r, 6 (2)-Praclice.— Where, an order 
having been made for the sale of oertain holdings 
in exeoution of deorees for rent, the Court re- 
fuses the judgment-debtor’s application under 
O..XLI| r, 6 (2) of the Civ, Pro, .Code, to. stay 


(2203)— S. 115 , O. 41, rr. 7, 9 ( = Ciu. Pro. 
Code, 1882, ss. 622, 629) — Order rejecting 
application for review— Revision. — The Court 
whioh originally beard the case should bo the 
Court to decide whether au applioatiou to 
review its former judgment should or should 
not be granted, and where the Court deoides to 
rejeot such an application, its decision should 
not be open either to appeal or to revision by a 
higher Court. RAM LAL v. RataN Lal, 26 
A. 972. (11 I. A. 237, R.) [D., 4 A.L J. 439-A. 
W.N. 1907. 132 = 29 A. 468, 31 A. 610 = 6 A.L. 
J. 884 = 4 Ind. Cas. 23.] 

(2203-a) — 3. 115 , O. 41, r. 25— Failure by 
Appellate Court to fram* material issue not 
raised and tried — Material irregularity —Revi- 
sion by High Court. — A suit for damages 
against a Steamer Company for loss due to short 
delivery was decreed by the MudsU who did 
not frame and try the issue whether notioe 
under s. 10 of the Carriers Aot had been served 
on the Company, that issue not having been 
presented to him by the parties. The Bub- 
ordinare Judge on appeal reversed that deoree 
and dismissed the suit on the ground that 
sorvioe of notioe under the said seotion had not 
been made out : Held— That the failure of 
the Subordinate Judge to frame and try the 
requisite issue under r. 25, O. XLI, Oiv. Pro. 
Code, was in the oiroumstanoes a material 
irregularity whioh might have led to a failure 

of justice, ramjas agarwalla v. India 
General Navigation and Railway Com- 
pany, Ltd., 16 C.W.N. 424. 

(2204)— 8. 115, O. XLVI, rr. 6, 7— Revision 
against appellate deoree, in suit of the nature 
of small oauses, but tried as an original suit.— 
See PROVINCIAL 8MALL CAUSE COURTS AOT, 
1887, s. 16, 6 M.L.T. 121, P.B.-33 M. 323- 
20 M.L.J. 718. 

(2205)— S. 115, O. 46, r. 7 ( = Cit>. Pro. Code, 
1882. ss. 629 , 646 B) — Power cf Court.— Where 
a suit of a Small Cause nature was wrongly 
tried as an original suit by the Distriot Munsif 
aud was dismissed, and the Distriot Judge on 
appeal confirmed the judgment of the Distriot 
Munsif both on the question of jurisdiction and 
on the merits, and it was oontended in revision 
that the case was wrongly tried as an original 
Buit by the Distriot Munsif and should be sent 
to the Distriot Judge for trial aa a Small Catm 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

auit, held that neither party took the action 
which he might have taken under s. 646- B of 
the Civ. Pro. Code, to have it authoritatively 
deoided before trial which was the Court with 
jurisdiction to try the suit, that the only effeot 
of the High Court interfering under s. 621, Civ. 
Pro. Code, would bo to require the Dietriot 
Judge as a Small Cause Court to try again the 
matter whioh he had already tried a 9 an appel- 
late Court, and that for the High Court to do 
this would under all circumstances be a perverse 
and mischievous exercise of the discretion 
vested in the High Court under a. 622, Civ. 
Pro. Code. REVUR SUBBA ROW v. PAPI 

Reddy, 8 M.L J. 149. 


Ciw. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(2212)— 8b. 122, 129, 130, 131— Resolution 
of High Court as to costs not published in 
Gazette, whether oau be referred to in assessing 

costs— Ste Costs— special cases, a.w.n. 

1905, 83. 

(2213) 8s. 122, 129, 130, 131 — Rules framed 

under— Nature of — See LIMITATION ACT, 
1908, art. 182, 3 8-L.R. 171 = 4 lud. Cas. 
1154. 

(2214)— 8s. 122, 129. 130. 131— See PRESI- 
DENCY Small Cause courts act, 1882, 
ss. 6, 18, ols. (aj and (c). 33, 18 M. 236, F.B. = 5 
M.L.J. 114. 


(2206) S. 115, O. 47 , rr. 7 , 9 ( = Civ. Pro. 
Code, 1882, ss. 6 22, 628) — Order rejecting 
application for review— Revision.— It is the 
intention of the Legislature that a Court whioh 
originally heard a case should be the Court to 
deoide whether an application tc review it 3 
former judgment should or should not be grant- 
ed, and, where the Court rejeots suoh an appli- 
cation its decision should not ba open either to 
appeal or to revision by a higher Court. Ram 

Lal v. Ratan Lal. 1 A.L.J. 298 = A W, N. 

1904, 130. 

(2207)— S. 115,0. XLVJI, rr. 7. 9-See REVI- 
sion— General, a.w.n. 1889, 179. 

(2208)— 8, 115 and soh. II, rr. 14, 15, 20 
and 21— See AWARD, 16 C. 482. 

(2209) — S. 115. soh. II, r. 20— See REVISION 
—GENERAL, 8 Bom. L.R. 570. 

(2210)— 8. 115, sch. II, rr. 20, 21— See 
AWARD, 3 M. 68. 

S 117 ( = 1882, s. 632 = 1877, s. 632). 

(2210-a) — 8. 117-See NOS. 2386, 5779, infra , 

S. 119 ( = 1882, s. 633 = 1877. s. 633). 

(2210*5) — 8. 119 — See NO. 101, supra. 

S. 120 ( = 1882, i. 638 = 1877, s. 638). 

(2210-c) — 8. 120 — See NO. 158, supra. 

S. 122 ( = 1882, s. 632 = 1877, 3. 632). 

(2210-d) — 8. 122-See NOS. 2706-a, 5676, 
infra. 

(2211)— Ss. 122 , 129, 130 and 131 ( = s. 652, 
Civ. Pro. Code, 1882)— Civil Circulars, Rule 
72— Rules having the force of law— Application 
for execution— Decree, copy of — Limitation Act 
(XV of 1877), sch. 11, an. 179 (4).— Rules made 
by the High Court under the powers conferred 
by the Civ. Pro. Code and published in 
the looal offioial Gazette, have the foroe of law: 
hence, where aa application for execution is not 
aooompanied by a copy of the decree of whioh 
execution is sought, the application oannoi be 
treated as a step-in aid of execution within the 
meaning of ol- 4 of art. (179 of the Limitation 
Aot, 1877). 8ADASHIVA v. RAMCHANDBA, 

5 Bom. L.R. 394, ... . i 


1‘2214-a)— Ss. 122, 129, 130, 131— See PRESI- 
DENCY Small Cause Courts act, 1882. 
ss. 42,45, 46, 48, 7 M.L.T. 385 = 6 Ind. Cas. 722^ 

(2215)— 8s, 122, 129, 130. 131— See RULES 

of High Court and supreme Court — 

BOMBAY, 9 Bom, L.R. H38 = 32 B. 14. 

(2215-a) S. 122 , O 34, r. 2-New rule 
made by the Chief Court in exercise of the power 
vested by s. 122 in place of r. 2 of O. 34 — 
Effect of the new rule limiting mortgagee's 
substantive right to interest at mortgage rate for 
six months after decree — Rule ultra vires. — The 
Chief Court, under the powers vested in it by 
s. 122 of the new Code, made a new rule in 
place of r, 2 of O. 34, whereby it substituted 
the Court-rate of interest in place of the mort- 
gage-rate as payable by the mortgagor for the 
six months within whioh period he may redeem: 
Held, that the new rule, in so far as it limited 
the right of the mortgagee to reoover interest 
at the mortgage-rate for the whole period 
allowed for redemption, was ultra vires. The 
rights that aocrue to the parties up to the 
expiration of the period allowed for redemption 
are substantive rights that are out of the 
oontraot. The mortgagee’s right to be paid 
interest at the mortgage-rate for the whole 
period allowed for redemption is on the same 

footing as the mortgagor’s right to be allowed 

(after judgment) a definite period of time for 
redemption or as the mortgagee’s right (in 
default of payment by the mortgagor) to fore- 
close or to sell the mortgage property 

Veerappa Chetty v. Muniandy Thaver 

12 Iod. Cas. 18. 

S. 129 ( = 1882, a. 632, el. 3). 

(2215 6)— 8. 129— See NOS. 2211, 2212. 2213 
•2214, 2214-a, 2215, supra, and No. 2706-a 
infra. 

8. 130 ( = 1882, s. 632, cl. 2). 

(2215-c) — 8. 130 — See NOS. 2211, 2212 2213 
2214, 2214-n, 2215, supra , and No. 2706-a! 
infra. 

8. 131 ( = 1882, s. 632, cl. 4). 

(2215-d) — 8. 131— S6e NOS. 2211, 2212 221^ 
2214, 2214-a, 2215, supra, and No. 2706-a' 
infra . ' 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII ot 
1859) — continued , 

S. 132 ( = 1882, a. 640 = 1877, a. 640 = 

1859. s. 21). 

(2216) — S. 132 i — s. 640 , Civ. Pro. Code, 
1 8 S 2 ' — Examination of witnesses bp commis- 
sion —Considerations. — In considering whether 
the examination of a witness should be taken 
by commission, regard must be had to the 
possibility of his not being a credible witness. 
If the witness is a credible witness it is hardly 
material whether he gives his evidence viva 
voce in Court or beforo a Commissioner, or by 
affidavit, or in any other form. If the witness 
is not a credible witness, it becomes of the 
most extreme importance that the jury or the 
Court wbioh has to decide the question, should 
have the opportunity of seeing the demeanour 
of a witness, and observing the way in which 
various questions which are put to him iu cross- 
examination are answered. MOVVJI v. NEM- 
Chand, 1 Bora. L R. 384 = 23 B. 626. 

(2217) — S. 132 ( = Civ. Pro. Code, 1882, 
s. 640) — Application for issue of commission to 
examine female witness— Sufficiency of grounds 
set forth in off lain t in support of'.— On appli- 
cation by the plaiutift for the issue of a com- 
mission to examine three female witnesses a 
summons was issued under s. 640 (of the Civ. 
Pro. Code of 1882/ dealing with the subject of the 
examption of women from personal appearance 
io Court. In the affidavit filed bv the plaintiff 
in support of his application, ho had stated as 
the grounds for the issue of the commission, 

(1) that one of the three women who was a Parsi , 
having lost her husbaud ten months ago, was iu 
mourning in accordance with the Parsi usage, 

(2) that the second was an old lady sickly and 
infirm and physioally unable to attoud Court, 
and (3) that the third woman intended shortly 
to proceed up-country aod would not stay iu 
Bombay until the hearing of the suit. Tbo 
High Court was of opinion that the circum- 
stances alleged in tho abovo affidavit were not 
suoh as to justify the ordering of the women 
to be examined on commission, aud ordered 
the discharge of tbo summons obtained by tho 

plaintiff. RUSTOMJI FRAMJI v. BANOOBAI 

14 B. 384. 

. (2217-a) — S. 132 — Commission —Examina- 
tion of part p to suit or proceeding— Application 
of section — Tho provisions of s. 132, Civ. Pro. 
Code, are not rostrioted to the examination of 
witnesses. They apply also to parties to suits 
or proceedings before the Court. RAHMaT-UN- 
NISSA BEGAM v. AHMED HUSAIN S\IB 11 
Ind. Cas. 668. 

(2218)— 8. 132 — See PARDANASHfN WOMAN 
24 W.R. 376. 1 B.L.R. F.B. 31 = 10 W.R F B 
21, 26 C. 650 = 3 C.VV.N, 751, 8 W.R. 282 , ‘26 
C. 651, Note = 3 C.W.N'. 750. 

(2218-a) — S. 192 — See No. 5020, infra. 

(2219)— S. 132 and O. 16 and 26— Pro- 
cess, refusal to issue, on wrong ani insum . 
cieni grounds— Exclusion of evidence— Ground 


Civ. .Pro. Code (Acts Y of 1908, XIV of i882. 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued . 

for remand — Summonses, power of Court to 
refuse to issue — Cross-examination , fixation of 
limit of time for. — An application for issue of 
summons to a witness must, as a rule, be grant- 
ed by the Court, and the question whether the 
application is made within a reasonable time is 
only to bo decided when, afterwards, owing to 
the failure of the witness to attend the Court, 
an adjournment is prayed for by the party sum- 
moning such witness. Process may not be 
issued if the witnesses are described vaguely. 
But if witnesses do not appear after being served 
the party oalling them has the right to have 
them re summoned. A Court has no power to 
fix a limit of time within whioh the cross- 
examination of a particular witness is to be 
finished, and where suoh a limit was fixed aud 
the examination oonoluded, it was held a good 
ground for remand. AMIR A LI KHAN v. 
KULSUM BEGAM, 8 Ind. Cas. 418. 

S. 133 ( = 1882, s 641 = 1877, a. 64 = 1859, 

as. 22 and 23). 

(2220)— S. 133 — See RENT, SUIT FOR, 22 
W.R. 528. 

(2220-n) — S. 133 — See No. 5020, infra. 

8. 138 ( = 1882, s. 642- 877, 8. 642). 

(2221)— S. 135 ( = Civ . Pro . Code, 1877. 
s. 642 Protection from arrest, extent of . — 
The protection from arrest afforded by 9 . 642 
extends only to arrest under tho Oiv. Pro. Code. 
Therefore an acousod person attending a 
Criminal Court could not olaim immuuity from 
arrest under tho Rent Aot. EMPRESS OF 

India v. Harakh Nath Singh, 4 A. 27. 

(2222)— s. 135 [ = Civ. Pro. Code, 1892, 
s 9 572 ) — Necessity for appellate Court stating 
reasons for its judgment. — In an appeal, the 
appollate Court remanded the suit to the lower 
Court for a revised finding on a certain issue 
after taking additional evidence. Tho lower 
Court submitted a finding on tho issue remit- 
ted. The defendant agaiust whom the finding 
was recorded did not file any memo of objec- 
tions against it. The appollate Court passed 
judgment in plaintiff’s favour without saying 
whether it accepted the findiug or not. Held 
that, although no memorandum of objections 
had been filed, it was incumbent on the lower 
appellate Court to have examined into the 
correctness of the finding and come to a conclu- 
sion whether it acoepted the same or not, 
unless its correctness had been admitted by the 
party to whom it was adverse. As there was 
uo euoh admission in the oaae, there was no 
expression of any opinion on the matter in 
question and no judgment as prescribed by the 
Code. MUSALIYAM KUNHI v. VALIYAKATH 

Periyattail, 7 M L. J. 236. 

(2223)—8. 135 — See Arrest, 4 M. 317, 13 
M. 160, F.B. 

(2223-a)— B, 135 — See NO. 935;iiipfa* * 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1377, XXILI of 1861 and VIII of 
1859) — continued. 

(2224) — S. 135 cl. (2 ) — Returning from 
Court-Privilege of exemption from arrest — 
How far applicable — Arrest in execution of a 
decree — Appeal. — The respondent obtained an 
ex-parte decree against the appellants at 
Benares. The appellauts made on application 
to have the decree set aside. They, being 
residents of Bombay, oame from that place to 
Benares to look after their case. They put up 
at a Dak bungalow, and attended the Court on 
the 27th of March, 1909. Their application to 
set aside the decree was dismissed. They 
oame back to the Dak bungalow and thence 
proceeded to the Railway Station, They took 
tickets for Allahabad and were seated iu the 
train when they were arrested in execution of 
the decree. Held, under the circumstances, 
they could not bo said to be returning from a 
tribunal, within the meaning of s. 135, Civ. 
Pro. Code, 1908, and consequently they were 
not entitled to exemption from arrest. (4 M. 
317. not Appr.\ 14 B.L R 13, R.) Held, 
further, that an order directing the arrest and 
imprisonment of a judgment-debtor in execu- 
tion of a deerpe is appealable. ARDESHAR 
Framji BHUMGARA v. KALYAN Das, 6 A.L. 
J. 912 = 32 A. 3 = 3 Ind. Cas. 46. 

S. 136 ( = 1882, s. 648 = 1877, s. 648). 

(2225) — S. 130{ = s. 613, Civ. Pro. Code , 
1882) — Scope of.— 8. 618, Civ. Pro. Code, does 
not authorise the Court to attach any property, 
which it is not authorised to attach by any 
other sections of the Code, though it permits it 
to transmit its order, where such an order may 
be made, for execution beyond the looal limits 
of its ju lsdictiou. KRISHNASAMI v. ENGEL, 

8 M. 20. [F.y 3 L.B.R, 255, L B.R. 1893— 
1900, 56, U.B R. 1907, 2nd Qr., Civ. Pro, 
Code, 648 = 14 Bur. L.R. 138.] 

(2226) — S . 136 [ — Civ. Pro. Code, 1882, 

s. ms —Attachment before judgment— Property 
outside jurisdiction— Rulings of Special Court 
binding — 8. 648 merely presoribes the proce- 
dure to be adopted when property outside the 
jurisdiction of the Court is to be attached under 
any provision of the Code. It dees not prescribe 
the oircumstances under whioh attachment 
before judgment may be ordered of property 
situated outside the jurisdiction of the Court. 

(8 M. 20, L.B.R. 1893—1900, 56, R.) Rulings 
of the Speoial Court are binding on the Courts 
of Lower Burma, udess or until they are 
overruled by the Chiel Court N. PANNU 
THEVEN v. 8ATHAPPA CHETTY, 1 L.B.R. 310. 
(F , 14 Bur. L.R 138= U. B.R. 1907, Civ. Pro. 

Code, 13, 3 L.B.R. 255.] 

(2227) — S- 136 — See ATTACHMENT BEFORE 
JUDGMENT. L.B.R. 1893-1900, 56, 8 M. 

205. 

(2227-0)— 8. 136 — See NOS. 3220, 3346, 
5079, 5080, infra. 

S. 139 ( = 1882, l. 197 = 1877, B. 197). 

(2228)— S. 139 and O. 9, r. 5— Evidence Act 
[I of 1872), s. 57, cl. 7 — Process, service of, 


CiY. Pro. Code (Acts Y of 1908. XIV of 1882 

X of 1877, XXIII of 1861 and Vlll of 
1859)— continued, 

proof of Affidavit of identifier swoni before 
Pleader-Honorary Magistrate- Signature of 
Magistrate — Judicial notice.— O. IX, r. 5, Civ 
Pro. Code, is only an enabling provision en’acted 
for a special purpose only. A plaintiff filed in 
support of proof of a service of process on’the 
defendant, an affidavit sworn in the Bar Librarv 
by the identifier before a pleader who is «] so an 
Honorary Magistrate. The Munsifi refused to 
aocept the f-ffidavit, and directed the plaintiff 
to have an affidavit sworn before the officer of 
the Court appointed for that purpose. The 
plaintiff not having complied with this, the suit 
was dismissed for default: Held, that the 
Muns'ff was right in refusing to accept the 
affidavit; that s. 139 of the Code contemplates 
that at the time when an Honorary Magistrate 
administers the oath, he shall be acting in hie 
official capacity as a Magistrate, and that the 

Cl * W- of the Evidence 
Act, as to the Court's taking judicial notice of 

the signature of an Honorary Magistrate, should 

bo interpreted in the same way. RAMJIBAN 

Cas U 537 CHARJEE V * Ahmed Kha N, 3 Ind. 
S. 141 ( = 1882, b. 647 (1) = 1877, s. 647 (1).) 

18 TW 2 ir f {==s ' 6i7 ' Civ ■ Pro ■ Cod *> 
1og 2)— Apphcablity to suits and appeals.— The 

matr° n ,Dt ? nded Co a PP^ miscellaneous 

matters other than suits and appeals. AMIR 
KASSAN v. AHMAD A LI, 9 A. 36. 

18R21 — ^ i = S ’ 617 ' Civ ' Pro • Code, 
1382) Application lor execution of decree.— 

aoD hLr 647 / ClV ‘ Pr °* C ° de ’ iC *PP ears that 
apphcations for execution of decrees are pro- 

ceedings id suits. SHYAMA Charan MlTTER • 
4 C D W N N 269 A NATH Mukerjee ’ 2 7 C. 484 = 

(223 ;)— s. Ill— Suit dismissed for default— 
Application to set aside dismissal— Dismissal of 
applicaion for default- Application for restor- 
ation of such application — Maintainability . — 
Where an application to restore to file a suit 
dismissed for default ,s itself dismissed lor 
default, hela that another application to restore 
the dismissed application to file can be enter- 
tained under s. 141, Civ. Pro. Code, 1908 
MANaKJI V. Surajmal, 7 N L.R. 32. (7 a’ 

542, 18 B. 59 R.) U A ’ 

. {= ? Civ ’ Pro * Code ' 1682, 
s. 6-i/j Right of appeal.— It cannot be assumed 

that there is a right of appeal in every matter 

which comes under the consideration of a Judee* 

such right must be given by statute or some* 

authority equivalent to statute. 8 647 Civ 

Pro. Code, does not confer any right of appeal 

not expressly given elsewhere by the Code 

Parasurama ayyar v. 8 eshier,27 M 504' 

(11 M. 26, 11 M. 319, A.) * 

( 2233)— -S. 11 ( = Civ.Pro . Cede , 1882,5.647), 

t j,°^r" SU2 p~ U n der fche Pylons 

of 8. 647 of the Civ. Pro. Code, a claim regis. 

tered as a suit may, for suffioient cause, be 
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CIy. Pro. Code (Acts Y of 1908 XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

transferred by a superior Court to a subordinate 
Court for trial. SlTHALAKSHMI v. VYTHI- 
LINGA, 8 M. 348, F.B. 

(2234) — S- 111 (=s. 617, Civ. Pro. Code, 
1882) — Scope and applicability of — Guatdian- 
shio — Arbitration. — Per Karamat Husain, J — 
S. 617 of the Code of Civil Prooedure deals with 
procedure and prooedure alone) and does not 
touoh the substantive law of arbitration. The 
oon9ent of parties in a proceeding for the 
appointment of a guardian does not give the 
Judge any power to refer the matter to arbitra- 
tion. Mahadeo Prasad v. Bindesbari 
Prasad. BA.L.J. ioi = A.W.N. 1908, 51 = 3 
M.L.T. 203 = 3C A. 137. [ Ii ., 7 A.L J. 761 = 6 

Ind. Cas. 219.] 

(2235) — S. Ill (=5. 617, Civ. Pro. Code. 
1882) — Execution proceedings, striking off of— 
Review. —After the exeoution has been oloeed 
and the deoree satisfied, no application oan be 
made by a judgment-debtor to re-open a matter, 
whioh might have been disoussed or argued in 
the courso of the exeoution-prooeediDgs. Henoe 
a judgment-debtor oould, under suoh circum- 
stances, only apply for a review of the order, 
which deolared the deoree to be satisfied and 
struok off the execution-proceedings, under 
o. 647 of the Civ. Pro. Code. FAKARUDDN 

Mahomed ahsan v.the official trustee 

OF Bengal, 10 C 338. [F. t 101 P.L.R. 1901 
= 63 P.R. 1901 ; D., 5 C.W.N. 627 ; R., 13 C. 
P.L.R. 177, 113 P.L.R. 1904 = 45 P.L.R. 1904.] 

(2236)— S. Ill i = s. 617, Civ. Pro. Code, 
1892) — Act VIII of 1890 (Guardian and Wards 
Act), Ch. II — Guardian and minor — Appli- 
cation for appointment of guardian— Procedure. 
— Where the mother of an unmarried female 
minor applied for a certificate of guardianship 
under Aot VIII of 1890, it was held that it 
was no valid objeotion, tho partios boingMuham- 
madans, that the mother had married again. 
Held, also, that in hearing an application for 
certificate of guardianship, the Court ought to 
reoord the statements of tho witnesses in the 
manner provided for by the Code of Civil Pro- 
odure. It is not sufficient moroly to make on 
the baok of the application notes of tho state- 
ments of persons examined. GHAFURAN v 
OHHANGA, A.W.N. 1906, 64 = 3 A.L. J. 841. 

(2237) — 8. 14 1 See ACT X OF 1870, s. 39, 16 
0. 31. 

(2238)— S. 141 — See BEN. ACT VIII OF 
1869, 88. 34. 56, 60. 6 C.L.R. 498 

(2239)— 8. 141 — Sec Ben, Act VIII of 
1885, b. 174, 3 C.W.N. 344. 

(2240) — 8. 141 — See ClV. PRO. CODE, 1908 
O. XXI, rr. 97, 99, 100, 101, 103, 3 Bom, L.r! 
58 = 25 B. 478. 

(2241)— B. 141 — Non-oomplianoe with provi- 
siona under in a trial for appointment of 
guardian — See GUARDIAN AND WARDS ACT 
1890, a. 10, A.W.N. 1905, 104. ' 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued, 

(2242) — 8. 141 deals only with procedure— 
It does not empower the District Judge to refer 
a dispute about guardianship of minor to 
arbitration— See GUARDIAN AND WARDS 
ACT, 1890. ss. 11 (1), 13, 17 and 46, 5 A.L.J. 101 
= A.W.N. 1908, 51 = 3 M.L.T. 203 = 30 A. 137. 

(2243) — 8. 141 — See PRACTICE AND PRO- 
CEDURE, 21 C. 479. 

(2244) — 8- 141— See SPECIAL OR SECOND 

appeal— Small Cause Court Suits, 7 

Bom. L.R. 641 = 30 B. 113. 

(2245) — s. 141 — See ' specific Relief act, 

1877, e. 9. 26 M. 438. 

(2245-a) — 8. 141— See NOS. 158, 209, 298, 
333, 501. 502, 910, 932, 936, 1089, 1729, 1730, 
190l, 2188, 2189. supra, AND NOS. 2288.2485, 
2690-6, 2764-i, 282S-n, 2840, 2641 6. 2851-b, 
2883, 2910 a, 3003, 3010 6, 3010-c, 3195, 3936, 
4319, 4661, 4731, 4732, 4733, 4734, 4735, 4736, 
4737, 4747, 4758, 4759, 4931, 5039, 5282, 5465, 
infra. 

(2246)— Ss. Ill, 101 , O. 43, r. l t O. 9, r. 9 , 
0.2, r. 90 ( = ss, 617, 5bS, 103, 31, Civ. Pro. 
Code, 1882) — Appeal jrem an order refusing to 
set aside the oraer dismissing an applicatior\for 
setting aside the sale in default.— S. 647 is so 
worded as only to render provisions of procedure 
applicable) and cannot be so read with s. 588, 
cl. 8, (10 B. 433, 27 0. 414, 31 C. 207, 11 M. 
319, R.), as to oonfer, by implication, an 
indireot right of appeal, inasmuch as appellate 
jurisdiction oannot be created except by express 
language in an enaotmont. No appeal, there- 
fore, lies against an order rejecting an ap- 
plication, under s. 103 of the Civ. Pro. Code, 
lor reviving an application, under s. 311, of 
the Code dismissed lor default. MUSAMMAT 
SOBARAN KUAR v. UDE 8AH, 10 O.C. 353. 

(2247)— Ss. 141. 113, O. XLVI, r. 1 -Set 
Reference to High Court. 3 Bom L.R. 
368 = 25 B. 327. 

(2248)— Ss, 111, 151 and 0.39, r.l -Tempo- 
rary injunction — Provisions of 0.39 , r. 1— Whe- 
ther rule of procedure or substantive law — In- 
herent powers of Court, saving of— Applicability 
°t O, 39. r. 1, to arbitration proceedings — 
O. XXXIX, r. 1, in terms, refers to suits only, 
but s. 141, Civ. Pro. Code, provides that the pro- 
cedure provided in the Code in regard to suits 
shall be followed, as far as it can be made 
applicable, in all proceedings of auy Court of 
Justice, O. XXXIX, r. 1, purports to do 
nothing more tbau deolare what must be 
proved, before the Court can grant an injunc- 
tion of a particular kind. It defines the pro- 
cedure to be followed by a party deserving the 
help of the Court, and does uot confer a juris- 
diction or oreate a right. It applies to proceed- 
ings under the Indian Arbitration Act, 1899. 
Though it may be contended that the Code 
of Civil Prooedure regulates, or even limits, 
the Court’s disoretion in granting injunctions, 
the power to grant them is probably inherent 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 
X of 1877. XXIII of 1861 and VIII of 
1859) —continued. 

in the Court, and is oertainly recognised and 
declared independently of. the Code (see b. 62, 
Speoific Relief Act, 1977), 8. 151, Civ. Pro. 

Code, 1908, expressly states that nothing there- 
in shall be deemed to limit or otherwise affect 
the power of the Court to make such orders as 
may be neoessary for the ends of justice, or to 
prevent abuse of the process of Court. E. D. 
8ASSON AND Co. v. MANGAL CHAND AND 
OTHERS, 3 S. L. R. 128 = 4 Ind. Cas. 603. 

(2249) - S. 111,0. 2, r. 3, sch. II, r. 17-Civ. 
Pro. Cods ( Act XIV of 1882), s. 523— Agree- 
ment to refer disou'.o to arbitration— Arbitra- 
tors not named in the agreement, effect of— 
Ambigu'ty — • Power of Court to appoint 
arbitrator — Three agreements to refer to arbitra- 
tion relating to one transaction — One application 
for order ot reference sufficient— Different causes 
of action , joinder of —Contract, terms of , parties 
cannot resile from — Punjab Courts Act (XVIII 
of 1884), s. 70 (1) la ) — Material irregularity — 
Express provisions of contract and imperative 
provisions of law ignored by lower Cou*t — 
Revision . — Three agreements in precisely 
similar terms and relating to what, to all intents 
and purposes, was OQe transaction, were exeouted 
between plaintiff and defendant within a short 
period of each other. Oae of the terms of these 
agreements was, that “ in oase of any dispute 
whatsoever arising under this contraot, the 
same is to be referred to two European mer- 
chants residing in Karaohi, eaoh party having 
the right to nominate one arbitrator.” Whea 
a dispute arose, the plaintiff applied under 
ol. 17, soh. II of the Code of 1909, that the said 
agreements bo filed in Court and an order of 
reference made to arbitrators to be appointed in 
aocordanoe with the provisions of the agree 
ments. The plaintiff in his applioation duly 
nominated as his arbitrator a European 
merchant residing at Karaobi, but the defend- 
ant, though oalled upon to do so, failed to 
nominate his arbitrator. The lower Court held 
the terms of the agreements to In “ambiguous” 
and ruling that they should have “contained 
the name of arbitrators,” nominated an 
Amritsar gentleman to aot as arbitrator on 
behalf of the defendant. It also ruled that 
eaoh agreement gave rise to a different cause of 
action and that three oauses of aotion could 
not be conveniently tried together. Held, 
that, apart from the question of oonvenience, 
the plaintiff was justified under O II. r. 3, 
read with s. 141 of the Code, in asking the 
Court to take aotion in one applioation upon ail 
three agreements; that, unlike the provisions of 
s.523 of the old Code, ol. 17 of the new Codedoea 
net require that arbitrators should necessarily 
be “named ” in the agreement; that the fact 
that no persons were speoially named in the 
agreements as the persons to be appointed did not 
render the agreements “ambigious” Id cerium 
est quod certum reddi potest. (That is certain 
whioh can be reduoed to a certainty); that 
the lower Court had no power, in contraven- 
tion of the express agreements between the 
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Civ. P. Code (Acts Y of 19^8,' ‘^1^ ofrf 

X of 1877. XXIII ofiaai^nd VIIF of 
1859)— continued. .o 

parties and the imperative terms of ol. 17 . 
sch. II of the Code, to appoint as an arbitra- 
tor a person who was not a European merchant 
residing in Karaohi, and that, in so doing, the 
Court committed an irregularity whioh mate- 
rially prejudiced the plaintiff; that, as it is 
quite possible for the parties to nominate certain 
European merchants residing in Karachi as 
their respective arbitrator*, the lower Court 
mus*. deal with the case in acoordanoe with law 
and arbitrators must be appointed in aooordance 
with the provisions of the agreements; and 
that, as the defendant had wisely or unwisely 
agreed to appoint as his arbitrator a European 
merchant residing in Karaohi, it was not open 
to him to plead that he did not know any 
European merchant there. Obiter:— Parties 
must adhere to oontraots made by them with 
full understanding of all the terms, and must 
not be allowed to resile from their agreements 
simply because they subsequently find it to 
their interest to do sc, CHARLES LOUIS 

Dreyfus & Co. v. Guarditta Mad 83 p l 

R. 1911 = 9 Ind. Cas. 633, 

(2250) S. HI. O. 9, r. 9 (=ss. 617, 103 
CnnPro. Code, 1882 )— Application for revision 
Dismissal for default— Power of Court to 
restore the application. -XI bore an application 
for revision is dismissed for default of the peti- 
tioner, such petition oan be restored by the 
Court u nder s, 103, Civ. Pro. Code, by virtue of 
the provisions of s. 647 of the Code. JlWANI 

1:1: llll: b. Z$bT 1 ’ Fk ’ 14 c - 177> ’ “ 

(2251)— 8. 141. O. IX, r. 9-Execution of 

app,,cafcion dismissed for 
default — Successive applications for execution— 

Admissibility— See Execution of decree 
-General, 13 o.L.j. 532 . REB 

14 1 * ^ Ix > r - 9— See Execution 

OF DECREE— APPLICATION FOR EXECUTION 
AND POWERS OF COURT, 18 B. 429 

(2253)— 8. Ill O. 9, r. 9, O. 21, r. 103— Re- 
hearing Execution-proceedings.— An applica- 
tion for re-hearing of execution proceedings is 
maintainable under O. IX. r. 9. and is not 
barred under O. XXI, r. 103 S m 

new Code has deliberately changed the provi- 
sions of the old Code as in s. 647. Safdar 
ALI V. KlSHUN Lad, ,2 C L.J. 6 = 7 Indfcas* 

(22541-8. 141 O. XL. r. 1-Order for the 
temporary custody ot minor's property - 
Appointment of Receiver of minor's property- 
Applioabihty of the Code to proceedings under 
Act VIII of 1890 — See Guardians iwn 
WABDS ACT. 1890, s. 12, 01. 2 ,6^3 Bom L 

(2255) S . 141, O. 46, r. 1 — Party to a nm 
ceedmg, not a suit— No right of apveal— Refer- 
ence under O. 46, r. 1 by Court- Abseil of 
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Civ. Pro. Code (Acts Y of 1808, XIV or 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

power — Application under s. 83, Transfer of 
Pr opei ty Act— Reference by Court — Not allowed. 
— S. Ill, Civ. Pro. Code. 1908, will not give a 
party to a proceeding, which is not a suit, a 
right of appeal. (26 M 438, 27 M. 504, 19 W. 
R. 122 and 10 B. 433. R.) Nor would it autho- 
rise a Court to invoke the jurisdiction of an- 
other Court, by way of reference to it under 
O. 46, r. 1, Civ. Pro. Code ; any more than it 
authorises a party to do so by way of appeal. 
Such right must be expressly oonferred by 
statute. (11 M. 26. P.C., R.) A Court cannot, 
therefore, make a reference under O. 46, r. 1, 
in an application under s. 83, Transfer of 
Property Act. K. DAMODARA MENON v. 

Patinhara Melsasseri Ikkambamma’s 

SON KELLAPPA MENON, 21 M.L.J. 613 = 
1911, 2 M.W.N. 13. 

S. 144 ( = 1882, s. 588 ) 

(2256) — S. 141 - Decree — Award of compen- 
sation under Land Acquisition Act— Deposit of 
the amount in Court— Payment to claimant — 
Reduction in that amount by appeal Court- 
Payment of interest on the excess amount by 
Claimant- -Inherent powers— Court— Practice . — 
The amount awarded to a olaimant by the 
Di°triot judge in a proceeding under the Land 
Acquisition Act, 1894, was deposited by Gover- 
ment into the Court which paid it over to the 
claimant. On appeal the High Court reduoed 
the amount of compensation. Government 
then applied to the Court under e. 144 of the 
Civ. Pro. Code of 190S, to recover interest 
from the claimant on the amount of diflerenoo 
between the oums awarded by the Distriot 
Court and the High Court, from the date of its 
payment to the olaimant down to the date of 
the application. The first Court disallowed the 
application on the ground that tho High Court 
deoreo did not provide for the payment of 
interest and tho award of interest was in tho 
discretion of the Court : Field , reversing the 
order, that the olaimant had tho benefit of the 
money belonging to Government in excess of 
that to which the High Court had held him to 
bo entitled ; and that benefit was represented 
not only by the excess amount wrongly taken 
by the claimant from tho Di9triot Court, but 
al90 by tho amount of interest whioh it carried 
with it. Tho award of interest is, generally 
speaking, a matter of the Court’s discretion, 
exoept where by law it is made obligatory. It 
is a rule of law that, where a party has wrongly 
taken from the Court moneys deposited in 
Court by his opponent, that Court has inherent 
power to enforoe a refund of tho amount with 
interest. THE COLLECTOR OF AnMEDABAD 
v. LAVJI Mul. 1 I, 13 Bom. L.R. 239. (14 C 

484, 3 B. 42, F.) 

(2257) — S. 141 (I) (- old s.583, Civ. Pro. 
Code, 1882) — Exec.ut\on of decree — Restoration 
of land — Mesne profits. — A party seeking resti* 
tution under this sootion should be restored to 
his former position and in oase of dispossession, 


Civ. Pro. Code (Acta Y of 4908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

should be awarded mesne profits for the period 
of such dispossession. HlMAN v. HUKMAN 
Singh, 28 P.R. 1896. 

(2258) — S. 144 (I) ( — s. 583 t Civ. Pro. Code , 
1882 j — Restitution— Right to apply not confined 
tv parties to apical — Rights accruing during 
litigation — It is not necessary that a person 
asking for restitution uDdcr 8, 583, Civ. Pro. 
Code, should have been a party to the successful 
appeal, if the appeal is in effeot and substance 
in favour of suoh a party. Under s. 583, Civ. 
Pro. Code, the parties must be placed in the 
position they were previously in, irrespective of 
any other rights acoruing to any of the parties 
during the litigation. GUNGA PRASAD v. 

BROJO Nath DAS, 12 C.W N. 642. 

(22591— S. 114 (I) ( = s. 583, Civ. Pro. Code. 
1882 ^ — Restitution against a person not a party 
to apf cal. — Under this Beolion, do restitution 
oad be obtained against a person not a party to 
the decree passed on appeal. BHAJJU LAL v. 
Ram Bharose, 8 0.C. 115. 

(2260)— S. 144 (I) ( = s. 583, Civ. Pro. Code , 
1882) — Decree— Possession in execution — Dis- 
possession without Courts intervention on rever- 
sal — Restoraiton of original decree — Application 
for restitution — Maintainability. — Where the 
plaintiff got a deoreo for possession and took 
possession, and whore the defendant, on rever- 
sal of tho deoreo on appeal, took possession 
without applying for execution, and in defiance 
of an order of the High Court staying execu- 
tion pending a second appeal before it. Held, 
that, on restoration of the original deoreo by 
the High Court, the plaintiff was entitled to 
be put in possession of properties by way of 
restitution. THEEVANA PlLLAI v. KULLA 

Pill a i alias Subroya Pillai and an- 
other, 7 M L T. 107 = 5 Ind. C&i. 776. 

(2261) — S. 144 (1 ) (=s. 583. Civ. Pro. Code, 
1 S 8 2 ) — .lpp/icnfion for re slitulion— Appellate 
decree, whether capable of executioyi against 
person not party to appeal — Assignment of origi* 
?ial decree — Decree reversed in appeal — Assignee 
of decree of original Court, no party to appeal — 
Appellate deerte, whether binding — Lis pendens 
— Refund by assignee. — Under s. 583 of the Civ. 
Pro. Code, the decree of the appellate Court 
has to be oxeoutod and by the very scope of tho 
sootion it oan only apply to the parties to the 
appeal ; it cannot be executed agaiust a person 
who was no party to the decree of the appel- 
late Court and who has not derived any interest 
subsequent to suoh decree. (19 A. 136; 20 A. 
139, R. and F.) Obiter:— When tho assign- 
ment of the decree was at a time when no 
proceeding was pending in any Court, but the 
faot of the assignment was brought to the notice 
of tho defendant by the application made by 
the assignoe for exeoution of the deoreo and the 
judgment debtor was dietinotly referred by the 
oxooution Court to the appellate Court, and 
yet he took.no steps to get the assignee added 
as. a party respondent to the appeal, then the 
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Ci¥. Pro. Code (Act Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) —continued. 

rule of lis pendens does not apply to make the 
decree of the appellate Court binding on the 
assignee, so that restitution might be had 
against him in execution of the deoree of that 
Court. B. L FRIZONI v. RAJA RAM NARAIN 
SINGH, 3 C.W N- 426. 

(2262) — S. 1-14 (1) ( = Civ . Pio.Codc, 1882, 
s. 583) — Restitution of money obtained under a 
decree subsequently reversed on appeal— Interest 
on srch money not allowable. — No interest is 
allowable on money, the restitution of which is 
claimed under s. 583 of the Code of Civil 
Procedure. MEW A KUAR v. BANARSI PRa- 
SAD, A.W.N. 1897, 76. * 

(2263) — S. 141 (1) ( — s 583, Civ. Pro. Code, 
1882 ) — Deeres mdifid in appeal — Possession 
obtained in execili n of Inver Court decree 
— Application for execution and mesne profits 
— Jurisdiction of executing Court— No appeal 
made against order refusing mesne vrotits — 
Separate suit for mesne p ofits not maintainable. 
— Where a mortgagor whs deprived of possession 
of the property comprised in the mortgage in 
execution of a decree for foreclosure passed by 
the Subordinate Judge, but the High Court 
subsequently modified the decree by lessening 
the amount payable by the mortgagor, and the 
mortgagor having paid the latter amount made 
an application to the Subordinate Judge for 
restitution of possession and for mesne profits, 
held that the Suborunate Judge had jurisdic- 
tion, not only to m-i ko restitution by restoring 
possession but also to award profits, although 
the deoree of the High Court did not speci- 
fy . ally provide lor mesne profits. (21 C. 989, 
R.) [It-. 9 O.C 251. 7 A.L.J. 1 = 4 ind. Cas 

376.] Whore, under the above circumstances, 
the Subordinate Judgo, while ordering restora- 
tion of possession, refused to grant mesne 
profits on the ground that he had no jurisdiction 
to do so, and the applicant, allowing the decree 
to become final by not appealing against it, 
brought a separate suit for me*ne profit?, held 
that the suit was not maintainable SRINATH 
Saha v. Ham RaTan Lal, 24 A. 36i = A.W. 
N. 1902. 93. 

(2264)— S. M 17) : = *. 583, Civ. Pro Code , 

1882) Rest it ut i n — !/■ sue profit s Jin is&iciion 

to restore all such be opts as the party seeking 
restitution is ceprivrd o/.-H is the legal efieot 
Of a decree oi reversal that the party against 
whom the decree was given is to have restitu- 
tion of all that he has been deprived of under 
it A Court of appeal does not necessarily 
enter into the question whether a decree it is 
about to reverse, has been executed or not 
Hence, where a mortgagee was deprived of 
possession of the property comprised in his 
mortgage in ereoatioo of a decree for redemp- 
“on Passed by the Subordinate Judge, bn 
the High Court subsequently modified that 
decree by raising the amount payable by 
the mortgagor and the mortgagor failed to 
pay the increased amount, whereupon the 

C. II— 95 


CIy. Pro. Code (Acta Y of 1908, XIV of 1832; 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

mortgagee made an application to the Sub- 
ordinate Judge for restitution of possession 
and for mesne profits, held that the Sub- 
ordinate Judge had jurisdiction, not only to 
make restitution by restoring possession but 
also to award mesne profits, although the 
deoree of the High Court did not speoifioally 
provide for mesoe profits. PARBHU DaYal v, 
ALI AHMAD, 7 A.L.J. 1 = 4 Ind. Cas. 376 = 32 
A. 79. 

(2265) — S. 144 ( 1 ) ( = s. 583 , Civ. Pro. Code, 
1892) — Redemption — Mesne profits when in a 
redemption suit mortgagor of a portion of mort- 
gaged properly takes possession of the whole 
property on pay mint of smaller sum than that 
subsequently found due by appellate Court— 
Res judicata.— The respondent filed a suit for 
the redemption of a mortgage of 1st July, 1873, 
so far as it affeoted a share in a village whioh 
he had purchased, cr, in the alternative, for 
redemption of the whole mortgage. The 
appellants resisted the suit and the first Court 
gave the respondent a deoree for redemption of 
the whole village on payment of Rs. 3,652. 
On the 13th July, 1897, the respondent 
obtained possession of the village in execution 
of that decree. Tbe appellate Court allowed 
redemption of only two-thirds of the village on 
payment of Rs. 8,996-3-6. On the 28th January, 
1902, the respondent deposited the balanoa 
payable by him for redemption according to 
the appellate Court’s decree. On the 17th 
March, 1903, the appellants made an applica- 
tion under as. 593 and 263 of the Code olaiming 
to bo restored to possession of one-third of the 
village and payment of mesne profits on 
account of tbe whole village from the date 
of their dispossession to the date on whioh 
the application might be disposed of. Held 
that the question whetherthe respondent, having 
obtained possession on a decree whioh allowed 
redemption on payment of a smaller sum 
than the appellate Court, found to be due, 
was liable for the mesne profits for the period 
between the date of obtaining possession and 
the date on which he paid up the whole 
amount due was not a matter in appeal before 
this Court and therefore not res judicata. 
Held, further, that under s. 583 of the Code 
the appellants were entitled to mesne profits 
by way of restitution for the whole of the 
village from the I3th July, 1897, when the res- 
pondent obtained possession under the deoree of 
the first Court to the 28th January, 1902, when 
the full amount due under the deoree of the 
appellate Court was paid and to mesne profits on 
the one-third share from the latter date until the 
appellants recovered possession of it Gata 
DIN BmGH V. THAKUR LAD BAHADUR SlNGH 
9 O.C. 254. (26 B, 661, 24 A. 361. R.) ’ 

(2266)— S. 144 (J) ( = 3 . 583 t Civ. Pro. Code 

. . ^ pending appeal front 

it— Decree set aside on appeal- Right of appel- 
lantto obtain restitution by molion-LJfiZ. 

Court'* decree silent as to restitution —During 
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Cfv. Pro. Code (Acts Y of 1908, XIV of 1883, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

the pendenoy of aa appeal against a decree of 
the Court of first instance, the decree was execu- 
ted. On appeal, the decree being set aside, the 
appellant bad the right to obtain restitution 
by motion, although restitution was not pro- 
vided for by the deoree of the appellate Court. 
Pending an appeal against a deoree allowing 
partition in a suit by a co-sharer, the latter got 
partition in execution and settle! tenants on 
the land. The decree being set aside in appeal, 
the defendant co-sharer was, by way of restitu- 
tion, entitled to be put in joint possession with 
the plaintiff, (i.e., restored exaotly to the 
position which ho occupied before the original 
Court’s partition deoroe) and to evict the 
tenants settled on the land by the plaintiff 
co-sharer. ROHINI SINGH v. HODDINQ, 21 C. 
310. (18 C. 10, P.C., 19 C. 253, F.) 

(2267)— S. 144 II) i — Civ. Pro. Code, 1832, 
s. 583) — Deprival of land under decree subse- 
quently reversed— Mode of realising mesne profits 
for period of deprival. — Where a person was de- 
prived of the possession of immoveable property 
by a deoree of the Court and the deoree was 
reversed on appeal, ho could oither briug a 
separate suit for mesue profits for the period ho 
was out of possession or oould apply under 
s. 583 to the Court which passed tbo decree from 
whioh the appeal was preferred. LOKNATH v. 
Bessesar Nath, 4 C.P.L.R, 167. (11 M. 261, 

3 C. 720, 14 O. 248. 5 B. 283, 13 B. 486, 7 A. 

A70, R.) 

- (2268) — S. 144 (I) ( = s. 583, Civ- Pro. Code, 
1882) — Exezution of avvellate decree — Restitu- 
tion — Mesne profits — Execution Court — Juris- 
diction— Auction-sale, validity of —Mortgage — 
Redemption. — R executed a usufructuary mort- 
gage in favour of D in 1863. R’s interest in 
the property was subsequently purchased by 
one Z and his sons. Z died in 1873. In 1877 
his sons brought a suit for redemption against 
D. The suit was deoreed by the first Court, on 
condition of the plaintiff’s paying a certain 
amount of mortgape-money. They paid the 
amount and got possession of the property. On 
appeal the High Court decroed a larger amount 
to the mortgagee than what was deoreed by tho 
Court of first instance Tho excess so deoreod 
by the High Court was not paid to the mort- 
gagee within the fixed time. Tho mortgagee 
thereupon appliod in oxeoution to got back tho 
property, and also prayed for mosno profits for j 
tho period during which he had boen out of 
possession owing to the dooreo of tho first 
Court. Tho Court awarded the mesne profits. 
In ordor to realise these, tho equity of redemp- 
tion was put to sale and was purchased by tho 
mortgagee himself. Subsequently tho repre- j 
eentative of tho mortgagor sold a portion of the 
property to P. In a suit brought by P to re- ! 
deem tho mortgago of 1863; held, that P had 
no right to redeem. Held , further, that a 
deoree of reversal by an appellate' Court con- 
tains, by necessary implication/ a direction to \ 
the Court below, tb oauae restitution* to be ‘ 


Civ. Pro. Code (Aoti Y of 1908, XIV of 1882,' 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

made of all the benefits of whioh the successful 
party in tho appeal was deprived by the enforce- 
ment of the erroneous deoree of the Court of 
first instance. (9 W R. 402, B.L.R Sup. Vol. 
935, 23 M. 306, 28 A. 665, A.W.N. 1906, 171 ; 

3 A.L.J. 665, F ) In the absence of a specific 
direction in the deoree of the appellate Court, 
the Court exooutiog the decree is not deprived 
of its jurisdiction to award mesne profits by 
way of restitution. The executing Court haB 
jurisdiction to deoide whether mesne profits 
should or should not be awarded, and if any 
sale takes plaoe for the realization of the mesne 
profits so determined, it in a valid Ralo. PANDIT 

Pakjihu Dayal v. Sheik adi ahmad. 41nd. 

Cas. 376. (22 C. 434, 22 I. A 68, D.) 

(2269)— S. 144 11) ( a s, 583. Civ. Pro. Code , 
1882) — Application for refund — Jurisdiction. — • 

A mortgagee, in exeoution of a money-decree, 
purchased 2 annas out of 8 annas of certain 
property mortgaged to him. He subsequently 
obtained a mortgago-deoreo, aud in exeoution 
of it au order was passed for the sale of the 
8 aunas. On appeal the District Judge direoted 
that only 4 annas of the property should be 
sold. Oq second appeal, tho High Court held 
that exeoution should havo been issued after de- 
ducting an amount proportionate to the value 
of the 2-annas share previously purchased by 
tho mortgagee. In the meantime, the 4-annaa 
share had been sold as directed by the Distriot 
Judge. It was held that the application by 
the judgment debtors for a refund to them of 
the proportionate value of the 2-annas share 
fell properly within s. 583, Civ. Pro. Code. 
Such au application for refund should be made, 
not before the Court of first inetauoe, but 
before the District Judge who had passed the 
order against which the appeal to a s preferred . 
KHKM NaRAIN CHOWHHURY V. MUSSTT. 

Ganesho Kuar, 5 C.W N. 287. 

(2270)— S. 144 U) ( = s. 583, Civ Pro. Code , 
1382) — Exfcwicn of dtcr( e — /test itution of pro- 
perty sold in cxfcu ion of a decree revresed in 
npppezl— Procedure. — In a suit for a declaration 
that certain property belonged to the defendant- 
judgment-dobtor, the plamtiff-docroe-holder 
obtained a dooroe and proceeded, ou the strength 
thereof, to sell tho property. In appeal, 
however, this decree was reversed. The right- 
ful owner of the property sold thou applied to 
the Court for restitution of the property. Held t 
that, whether tho application oould or could 
not be considered as one falling strictly within 
tho tonus of e. 533 of tho Code, tho appli* 
cant was entitled to restitution. SHA1M SUN- 

bar L\l v. KaisarZamani Beg am, A W.N, 
1906. 315 = 4 A.L.J. 19 = 29 A. 143. (6 C.W.N. 
710, R.) 

(2271)— S. 144. (!) I-Oin. Pro. Cede , 1892, 
s. 583 1 — Decree rev rsei on appeal, whether exe-* 
cutable tor restitution against person, not party 
to appeal,— Oq tho reversal of the deoree of tha 
original Court by the Court of appeal, the appel- 
late deoree caunoti be executed for obtaining 
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€Iy. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

restitution, as under 8. 583 of the Civ. Pro. 
Code, against a person who oould have been 
made, but was not made, a party to the appeal 
in which the decree was passed. The appellate 
Court, oanuot, in the result, be taken to 
have altered the position of a person who hid 
not figured as a party on the appeal before n. 
Bo. where the assignee of a deoree for costs 
made by the High Court had taken out execu- 
tion against the judgment-debtor but the decree 
of the High Court was itself reversed by the 
Judioial Committee ou appeal to which the 
assignee was no party, it was held that the 
amount realised in execution of the decree of 
the High Court by the assignee or his represent- 
ative oould not be recovered by proceedings in 
restitution by way of exeoution against him of 
the decree of the Privy Council. BHAGWVTI 
Prasad v. Jamna Prasad, 19 A. 136 = A. W. 
N. 1897. 6 [F., 5 C W N. 426 ; R., 20 A. 139 ; 
D. t 28 A. 337 — A W.N 1906, 43 = 3 A.L.J. 110.] 

(2272)— S. Ill (I) f — Civ. Pro. Code, 1882. 
s. 583)-- Execution of decree — Reversal on appeal 
Power of Court to awird restitution — Juris- 
diction of executing Court. — The procedure 
whioh s. 583 of the Civ. Pro. Code, 1882, 
provides for obtaining any benefit (including 
restitution or otherwise) to which the successful 
party may be entitled under the appeallate 
decree, is not oonfiued to cases in whioh restitu- 
tion is provided for by the deoree itself. A 
brought a suit against B to recover certain 
timber or damages, and obtained a deoree, 
which was upset on appeal by B. Meauwhile 
in exeoution of his deoree. A had the timber 
gold. Thereupon, B made an application to 
the Court of first instance in execution of the 
deoree of the appellate Court to have the timber 
restored to him or to recover Rs. 13.325 dama- 
ges. On objection taken by the plaintiff that 
the' defendant oanuot make this claim in exe- 
oution, but must bring a suit for the purpose, 
the Court of first instance-awarded, overruling 
the objeotion, Rs. 5,000 damages to the defood- 
ant (the pecuniary limit cf its jurisdiction oeing 
only Rs- 5.000). On appeal, it was held that 
the matter oan be dealt with in execution, and 
that the jurisdiction of the Original Court in 
execution continues in all matters and is not 
ousted by the circumstances that the value of 
the question in exeoution exceeds the limit of 
suits within the Court’s original cognizance. 
Held , further, tbat eueh Court (in this particu- 
lar oaso, was not limited in its award to the 
sum of Rs. 5,000. BALVANTRAV OZE IV . SAD- 
RUDIN, 13 B. 483. [R.. 21 O. 969, i M.L.J, 1 

= 17 M. 82.] 

(2273)— S- 141 (2) ( = Civ. Pro. Code , 1882, 
s 583)— Property taken up in execution . 0 / 
decree, restitution of, on reversal of 
Custody of third party immaterial. Where 

the appellant, the ex-trustee of a temple who 

had held the actual custody of the temple 
property was deprived of it under * 

. obtained against him by the respondents, the 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882,' 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

new trustees, but the deoree was subsequently 
reversed, he was held entitled to re-gain that 
custodv, sinoe by doing so no injustice would 
be iufiioted on the respondents, and the 
appellant should therefore be given an oppor- 
tunity to adduce evidence as to whether any 
and whioh of the temple properties where in 
his actual oustody as alleged by him, whether 
he was deprived of such oustody under the 
decree which was reversed, and whether the 
respondents or any of them acquired the ous- 
tody of the same thereunder. The granting 
of restitution in auoh a case is not a matter 
purely within the discretion of the Court. On 
the reversal of a judgment, the law raises an 
obligation in the party to the reoord who receiv- 
ed to the benefit of the erroneous judgment to 
make restitution to the other party for what he 
bad lost ; and such obligation it is the duty of 
the Courts to enforce. The person seeking 
restoration to the possession of whioh he has 
been wrongfully deprived by the agency of tho 
Cour-, is out of possession only because the 
Court has wroDgly put him out ; and whoever 
is in possession is there, only because the Court 
has wrongly made room for him to get in. In 
such cases, therefore, the probable immediate 
effect on innocent third parties who have oome 
into possession need not be takeu into consi- 
deration. They would be in no worse position 
after tbeir being put out by the Court than they 
would have been if the Court had never acted, 
and the Court could not, without so putting 
them out, undo its own wrong. DORA1SWAMY 
AYYAR v. ANN ASA MI AYYAR, 23 M. 306 = 10 
M.L J. 307, IR.. 24 M. 341, 33 C. 927=3 C.L. 
J. 67, 13 C. W.N. 710.] 

(2274) — S 141 ! 1) {=olis, 583 ) — Questions in 
execution — Recorder's Court — Reference to High 
Court. — Case where in respect of a reference 
from a Recorder relative to questions arising in 
execution of a decree in his Court tho High 
Court held that it had no jurisdiction to enter- 
tain the reference. ASHBURNER & CO. v. 

Currie and co., 13 W.R. 27 . 

(2275) — S. 144 (1) ( = Civ. Pro. Code , 1882, 
s. 593)— Restitution. — Certain land belonged to 
a mutt and had been mortgaged by S who 
claimed to be the trustee of the mutt. The 
mortgagee sued the tenant of the land for rent. 
The validity of the appointment of 8 to the 
trusteeship was under litigation at the time of 
the mortgage, and was eventually decided 
against him. The rent in question wasolaimed 
also by T, who was eventually declared the 
rightful trustee. T was consequently iooluded 
as second defendant in the suit by the mort- 
gagee against the tenant who was the first 
defendant in the suit. The money was depo- 
sited in Court by the first defendant with the 
request that it might be paid to whichever of 
the claimants might be entitled to it. The 
Court of first instance dismissed the plaintiffs 
suit, but on appeal that decision was reversed 
ahd thereupon the money was paid to the 
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X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


plaintiff. But, in seoond appeal preferred by 
T, the second defendant in the suit, the Court 
reversed the deoree of the lower appellate Court 
and restored that of the District Munsiff. The 
first defendant then applied for restitution to 
him of the money wrongly paid to plaintiff. 
Beld per Best, J., that first defendant was not 
entitled to the restitution sought as there was 
no deoree whatever in his favour, but there was 
a deoree only in the seoond defendant’s favour 
and that it was for seoond defendant to ask the 
Court to get it baok and pay it to himself as 
the party entitled to the same, it having been 
paid into Court by first defendant for payment 
to whiohever of the two claimants before it in 
the sam« suit might be entitled to the same. 
Per Muttuswami Aiyer , J. The payment was 
made under the impression that the suit though 
brought by the plaintiff might be treated as 
being in the nature of an interpleader proceed- 
ing under s. 490. Civ. Pro. Codo. The Munsifi 
was wrong in ordering the money to bo paid out 
to the plaintiff without security before decision 
of the second appeal, and the party entitled to 
put him in motion in order to rectify the error 
and to call for a refund was the second defend- 
ant. First defendant, was, therefore, not 
entitled to a«k for a refund. HaJI KASIM v, 
JURNI DEOG, i M.L J. 1. 

(2276) — S 144 (1) (-=Civ. Pro. Code. 1882, 
s.583 ) — Restitution. — One 8 got assigned to him 
a deoree against certain members of a tarwad. 
In execution of that decree, he attached a 
deoree obtained by the tarwad against strangers 
for redemption of certain mortgaged lands, and 
exeouted that decree for redemption and got 
possession of the land. Titon, the other nu m- 
bers of tho tarwad sued 3 and got a decree 
declaring that the deoree which 8 h •(! got. 
assigned to him was not binding on the tarwad 
The tarwad then applied for execution of the 
decree for redemption making S also a party. 
Tho name of S was struck c ff by the Court as 
he was not a party to the suit, and tin decree 
wa3 allowed to bo executed and S was dis- 
possessed; but, on appeal, that order was set 
aside on the ground that the ixocution lmd 
become barred by limitation. Then, 8 applied 
for recovery of damages during tho period of 
dispossession by way of restitution under s. 583, 
Civ. Pro, Code. Bell that the proper remedy 
of 8 was a proceeding under s. 332, Civ. Pro. 
Codo. and not by way of restitution, SANK A RAN 
NAMBUDRIBAD V. PANGI ACIIEN. 3M.L.J. 
2S8. 

(2277) — S. 144 (1) ( = Civ. Pro. Cede, 1882, 
8, 583 ) — Application for restitution of viesne 
profits after the decree of the first Court has 
been reversed in appeal — Appeal — Court fee — 
Circular No 6 of 1893 dated the 'doth Novem- 
ber, — A sued B for possession of oortain im- 
moveable property, A obtained a deoreo and 
in execution thereof got possession of the pro- 
perty, B appealed, and in appeal, tho decree 
of the first Court was set aside, B acoordiDgly 


applied under s. 583 of the Code of Civil Pro- 
cedure for possession to be restored to him, 
together with meBDe profits for the time during 
vrhioh A was in possession under hie deoree, 
and was awarded restitution of possession and 
mesne profits as prayed. From this order A 
appealed. Beld that the Court-fee payable on 
the memorandum of appeal was an ad valorem 
fee. JAGDIP NARAIN SINGH V. MAHANT 
KESHOG1R, A.W N. 1901, 180. 

(2278 ) — S. 144 (11— See EXECUTION OF 
DECREE — APPLICATION FOR EXECUTION 
AND POWERS OF COURT, 11 M. 261. 

(2279)— S. 144 (1)— Inherent power of Court 
to undo a wrong in execution and to restore 
what was wrongfully takeu in the commission 
of the wrong — See JURISDICTION OF CIVIL 
COURT, 2 C.L.J. 537 = 9 C.W.N. 381. 



(2280)— S. 144 (1)— See LIMITATION ACT, 
1908. art. 182, 8 A. 545 = A.W.N. 1886 f 178. 

(2281)— 8. 144 (D — See LIMITATION ACT, 
1908, art. 182— MISCELLANEOUS, 20 M. 448. 

(2282) — 9. 144 (1) — See MESNE PROFITS— 
Miscellaneous, n O.C. 235 

(2283)— 8. 144 (II— StC MONEY PAID UNDER 
DECREE, 17 M. 62, 

(2284)— S. 144 (1)— See RESTITUTION OF 
RIGHTS liY MOTION, 20 A. 430= A.W. N, 1898, 
100, 20 A 139= A.W.N. 1897, 222, 21 A. 1 = 
A.YV.N, 1898, 153. 

(2284-a) — 8. 144 — See NOS. 7G, 121, 937, 
938, 939, 940, 94 1 942, 943. 944. 945, 946, 

947, 948, 1071, supra. AND Nos. 23 12, 2313, 
3011, 3225, (g) 3347, 4319, 5055, 5244. in/rn. 


(2285)— Ss. 144 17). 47 ( = s£. 583 '>44, Civ. 
Pro Cede. 1882) — Pecru — Sale in acr.'ticn— 
Decree-holder's possession as pin closet — Sale 
s. t asme — Cla m t> r mesne j tc/its ai d interest 
by the icpracntativcs in title of th- judgment • 
dtbior — Dterce-hohur's cla .m fot \ntnc:t m the 
purchase-money. — Tho appellant purchased 

certain properly put up to sale by auction, in 
execution of a decree obtained by him against 
the predect ssor-ir.-titU of the respor dints, aud 
obtained poesf'ssion of the same. The purchase- 
money was set off against the amount due 
under the decree, which contained no provision 
for future interest, on the amount decreed. 
Tho sale was ultimate}’ set aside for irregula- 
rity. Subsequently, the respondents paid to 
the appellant the sum found duo to him by 
t he decree ; and possession of the property was 
restored to them. Thou the respondents 
applied in exeoution proceedings for mesne pro- 
fits and interest, The appellant contended that 
a separate suit waB required, and that he was 
entitled to interest in respeot of his puroh&se* 
money, Beld, that the olaim of the respondents 
to have the questions in dispute determined 
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in the exeoution-prooeedings was justified by 
88. 583 and 244. Giv. Pro. Code, 1882, and 
that the claim of the appellant to be allowed 
interest was absurd. MUNSHI PRAG NARaIN 
v. THAKUR KAMAKHIA SINGH, 11 Bom. L.R. 
1200, P.C. = 10 C.L.J. 257 = 6 M.L.T. 303 = 3 
Ind. Gae. 798= 19 M.L.J. 599 = 13 OC. 180 = 
31 A. 551 = 14 C.W.N. 35. 


(2286) — Ss. 144 (1\, 47 ( = ss. 5b '3, 244, Civ. 
Pro. Code, 1882| — Decree reversed on appeal — 
Transferee of appellate decree — Right of, to claim 
restitution.— Too appellant contended that, 
though s. 583 provides that “ when a party 
entitled to any benefit (by way of restitution or 
otherwise) under a decree passed in an appeal, 
desires to obtaiu satislaotion. he shall apply to 
the Court which passed the decree against 
which the appeal was preferred,” the term 
* party ’ meant only the actual party to the 
suit and not his representative by way of as- 
signment of decree. It was urged that tbe 
assignee of the decree was not entitled to pro- 
ceed summarily in execution uuder e. 583 but 
oould only get the benefit by bringing a suit 
and obtaining a decree in that suit. Held, 
that since, if there bad been no assignment of 
decree, the holders of it, uuder the conjoint 
operation of ss. 563 and 244, could have suc- 
cessfully made the application in question, t.be 
present applicant as their assiguee and re- 
presentative is also entitled to adopt the same 
procedure and ought not to be driver, to an 
mdeoendent suit. JaMINI NATH ROY v. 
DHARMA DAS SIR, 38 C. 857 = 4 C.L.J. 192. 
[R., 35 C. 265.] 


<2287 • — Ss. 144 (1), 47— Application for exe- 
cution— Restitution— Court-fees— See Court 

PEES ACT, 1S70, scb. II, art. 11, 11 C.L.J. 
541 =* 6 Ind. Cas. 125. 

(2283)— 8s. 144 (1:, 141— See EXECUTION 

OF DECREE — APPEAL. REVIEW, ETC., EXE- 
CUTION OF DECREE AFTER, 16 B. 550. 

(2239 1 — Ss. 144 (Ii , 145, O. 41 , r. 0 ( = ss. 583, 
253. 3 40, Civ. Pro. Code, 1882) — Surety 

for performance of appellate decree Enfoici- 
bilitu <n execution proceedings. S. 583, Code 
of Civil Procedure, includes the rule emood.ed 
in « 253 of the Code, among the rules applic- 
able to execution of decrees in suits, and 
pxtends tnem all to execution of decrees passed 
in aopeal. Where a surety has given a security 
bond on behalf of a respondent to an appeal 
unde' e- 5lC. Code of Civil Procedure or 
the due performance ot the decree of the 
appellate Court, and the appeal is success- 
ful the appellate decree can. uuder the pro- 
visions of ss. 253 and 583 of the Code of Civil 
Procedure, be enforced against the surety in 
P .nrion nroceedings. THIRUMaLAI v. Ram- 

exeoution procee g ^ Bur L R> 170 = 4 

AYYAR, 13 “* ‘ 1 * qq >o 117 = 14 

T o v* iQ7 : AvvT-t 17 a. yy* * YA# 111 

430 • Cols , 15 ML. 203 ; R*. 23 C. 212, 
M.L.J. 430 . Cons.,1 o Bom. L.R. 203, 

Jf ?• ; MP B 5«?V P.L.S. MW, » 

£.880*8 M.L.T. 317.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(2289-a) — Ss. 144, 151 — Restitution — Auc- 
tion-sale reversal of — Decree-holder, auction- 
purchaser— Inherent power to order restitution. 
— A judgment-debtor, on reversal of an exeou- 
tion-sale, is not only entitled to be restored to 
possession of the properties gold in execution, 
but to a refund of the profits which have been 
or might have been collected by the decree- 
holder-auction-purchaser during tbe period he 
was in possession. He is entitled to eet off 
such mesne profits against the deoretal amount. 
The pnuoiple upou wbioh restitution is 
directed is that th: Court will not permit an 
injustice to be done by reason of an erroneous 
order made by it ; when that erroneous order 
has been reversed, the Court wiil restore the 
parties to the positiou which they would other- 
wise have occupied, The power of a Court to 
grant restitution 19 not oonfiued to oases 
oovered by tbe provisions of s. 144 of the Code. 
The power exieuds also to oases which do not 
come strictly within the section, because, 
irrespective of the seotion, tbe Court has an 
inherent power to order restitution. BENI 
MADHO v. PliAN SINGH, 15 C.L.J. 187. (14 

C. 484, F.) 

(2290) — S. 144 and O. 9 , r. 13 — Principle if 
applicable to restore a sale under an ex-parte 
dtcre* set aside — Subsequent contested decree if 
rev Ots whole decree — Where an ex-parte decree 
and s ile under it were set aside and after a re- 
hearing a decree was again passed against the 
judgment debtors. Held, that tho prinoiple 
of s. 144, Civ. Pro Code, cannot be availed of 
to set aside the order setting aside the sale. 
When a decree ha3 once been set aside under 

s. 108, Civ. Pro. Code, Aot XIV of 1882, it 
cannot by any subsequent proceeding bo taken 
to be revived, if a deoree is passed against 
judgment debtors ou re-bearing, it is a new 
decree and does not revive the former decree. 

Raghunandan Singh v. jagdis Singh, 14 
C.W.N- 282 = 3 Ind. Gas. 30. 

S. 145 ( = 1882, a 253= 1877, s. 253 = 1839, 

s. 204.) 

(2291) — S. 145 ( = s. 253, Civ. Pro. Code , 
1882) — Execution o; decree aganst surety — 
Transmission of decree to another Court for 

t. vc. ution— Notice to surety — Court receiving 
decree for execution , competency of, to give 
notice. — The intention cf Luis section seems to 
be, that when a person has made himself liable 
as a surety for the performance of a decree 
against another, he must havenotioe in writing 
that the decree is going to be executed against 
him ; and it is immaterial whether such notioe 
is given by the Court or by the decree- holder. 
All that the surety is entitled to, is previous 
intimation in writing. If the language of the 
proviso to the seotion is wide enough to make 
a notice valid even when it is not given by the 
Court, it is immaterial whether the same is 
given by the Court, whioh passed the deoree, 
or by the Court to whioh the deoree is transmit- 
ted for execution. It is competent for the 
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latter to give the notice and prooeed with the 
execution. The surety oannot insist on a notice 
by the Court, whioh passed the decree. 

Lakrhmi Shankar v. Reghumal, 29 B. 29 
= 6 Bora. L.R. 657. (15 B. 28, U.) 

(2292 ) — S 145 ( = s.2.5<3. Civ. FroCode, 1882) 
—Ex- parte decree set aside on terms — Execution 
of decree subsequently passed — Liability of 
surety — Before the passing of a decree in an 
original suit,” meaning of. — The words “ beforo 
the passing of a decree in an original suit” in 
s. 253 of the Code, mean before the decree in 
the original suit which had not been made, 
but which would be made if the litigation 
proceeded and for the performance of which the 
surety would be liable. So, on the setting 
aside of an c.c parte decree on the condition 
of the defendant finding a surety responsible 
for the amount of the decree to be passed, such 
a subsequently passed deorr-e could be executed 
against the surety. SONATUN 8HAH\ v. DlNO 

Nath Shaha, 26 C. 222 = 3 C W N. 228. 

(2293) — S. 115 ( = Act VllTof 1859. s 204)— 
Act XXIII of Ib6l, s 8 — Sitnty bond — E.vccu- 
tion, A bond taken by the Court as security 
under s. 8. Act XXIII of 1861, can be enforced 
Under s. 204, Act VIII of 1859. ABDUL KARIM 
V. ABDUL HUQUE KAZI.8 B.L R.205 = 15 W 

*21. [App, 6 N.W.P. 261 ;R., 9 B.L.K. 
App. 17. J 

(2294 )—S- 145 ( = s. 253, Civ. Fro. Code, 
1892) — Decree — Execution proceedings against 
a surety. — Where a surety has broomo liable for 
the performance of a deoreu passed prior to his 
entering into the obligation, he oannot, under 
B. 253 of the Civ. Pro. Code, bo proceeded 
against in execution of the decree. LakSHMaN 
v. GOPAL, 8 Bom. L.R, 367 = 30 B 506. 

(2295) — S. 145 ( = ('iv. Pro. Code, 1882. 
B,253) Nature &/ Surety, — A seourity bond exe- 
cuted duriDg the pendency of a suit by which 
the person executing it undertook to produce 
certaiu documents if the defendant failed to 
produce them, and to lodge in Court any sum 
collected by the defendant on those documents, 
is not one executed with reference to any decree 
that may be passed in tho suit, and the surety 
cannot bo proceeded against under a. 253 of 

the Civ. Pro. Code. NarayanammA v. RAM- 

AYYA CHETTI, 22 M. 268. 


(2296) S. 145 ( = Civ. Fro. Code, 1882 t s25c 
Security given a/ter passing of dtcrce. — Wher 

a person has hypothecated a oortain shar 
of his property as security for tho proper satu 
faotiou of a deoreo for arrears of rout passe 
against another person, on default of paymen 
of the decree-amount by such latter person, i 
is not competent to tho Revenue Court to sel 
the property hypothecated by tho suroty, t 
whom s. 253 of the Civ. Pro. Code, oould hav 
no application as he had become the euret 1 
only subsequent to the passing of the decree 

££ HA . R * Lal v * Jagnandan Singh, 19 A 
247 = A.W.N. 1817, 21. [F., 11 O 0 842 
19 Q.P.L.R, 104 ; D, t 7 0.0. 2 10 


Ci*< Pro. Code (Acti.Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

j • ■* 

(2297)— S. 145 ( = s. 253, Civ. Pro. Code , 
1882)— Surety for performance of decree after it 
.had been passed, liability in execuiicn of— 
Security. — S 253 of the Code does not apply to 
a person who gave seourity for the performance 
of the decree after it had been passed- BHOLA 
SINGH v. BHABHUTI SINGH, 11 O. C. 342 (7 

O. C. 210, 25 B. 409, 19 A. 247, 12.) 

(2298) — S. 11 5 — Liability of surety after sui£ 
once dismissed but subsequently decreed on 
remand by superior Court. — A security bond 
ceases to have effect, at any rate, for the pur- 
poses of s. 145 of the Civ. Pro. Cede, when the 
suit is ouoe dismissed, and the liability of the 
sureties is not revived by the appellate Court’s 
order remanding the suit for trial on the merits. 
MAUNG PO IvHET v. MAUNG SAN YA. 8 Ind. 
Cas. 980. (5 L.B.R. 156, 5 Ind. Gas. 985, F.) 

(2299)- S. 145 ( — Civ. Fro. Code , 1892, s. ^53) 

— Application for attachment — Su 'Sequent 
application for arrest of judgment debtor— Dis- 
appearance of care- laker . — Where an applica- 
tion for attachment and sale of specific property 
is made and tho decree is not satisfied by the 
salo of such property and the decree-holder 
wishes to apply for arrest, he must do so in 
accordance with Civ. Pro. Code, 1882, s. 235. 
Where moveable property sufficient to satisfy 
a deoree is attached and made over to a 
care-taker, who is missing with the property, 
the deoree-boldcr cannot further execute the 
decree against the person or other property of 
tho debtor, uuloss it could be shown that the 
latter was a party to the disappearance of the 
care-taker. BHANA MaL v. GaNPAT, RAI.21 

P. R. 1899. 

(2300)- S. 145 ( = s. 253, Civ. Pro. Code , 
1882 ) — Surety for execution of appellate decree 
— Remedy, — Where a surety was offered and 
accepted on behalf of the judgment-debtor as 
security of the execution for a decree of an 
appellato Court, and execution was stayed 
pending an application for review of judgment, 
the judgment creditor is not entitled to proceed 
summarily against the surety under s. 253, 
Civ. Pro. Code, as it applies ouly to oases in 
which the seourity has been given before the 
passing of the decree. BALAJt v. RaMASAMI, 

7 M. 284. [R. t 1*2 C. 402, 13 M. 1 ] 

(2301)— $, 145 ( = $. 253, Civ. Pro. Code, 1982) 

Security for performance of decree — Execution 
against surety.— 6. 253, Civ. Pro. Code, 1892, 
is applicable ouly to cases in which seourity is 
giyon for the performance of a decree in an 
original suit. So the liability of a person be- 
coming suroty for tho performance of an appel- 
late decree cannot be enforced summarily in 
execution of that deoree. JAI DIAL v. SAWAN 
Mad, 109 P.R. 1886. [F . 136 P.R. 1893 I D„ 
99 P.R. 1887.] 

(3302) — S. 145 (=o Id s. S53)-0. 41 . r. S 
\~old s, 545.— Su ety for appellate decree— 
Remedy not in cxectition bill by suiL— Th® . 


i 
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Civ. Pro, Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

remedy against a surety for the due performance 
of an appellate decree is by way of a regular 
suit and cannot be pursued by means of execu- 
tion-proceedings. Ganpat RAI V. Gokal 
ChanD, 77 P.R. 1815. [ Overrued . 109 P.R. 
1906, 125 P.R. 1906. J 

(2303)— S. 145 — See APPEAL— DECREE AND 
EXECUTION OF DECREE, 8 W.R. 24. 

(2304)— S. 145 — Stay of execution— Seourity 
— Future litigation concerning validity of 
security, whether barred by — Sec CIV. PRO. 
CODE, 1908, o. XLI, rr. 5, 6, 15 G.W.N. 475 
= 13 C.L. J. 365. 

(2305j — 3. 145 — Surety — Personal liability— 
Execution of decree — See PRINCIPAL AND 
SURETY — GENERAL, 8 Ind. Cas. 985. 


(Q 306) — S. 145-Sec RESTITUTION OF CON- 
JUGAL RIGHTS, 9 B.H.C. 290. 

(2307)— 8. 145 — See SURETY— LIABILITY 
OF SURETY, 3 C.L.R. 505. 

*2308) S. 145 — See SURETY MlSCELLA- 

NEGUS, 6 N.W.P. 201, 3 N.W.B. 88. 9 B L.R. 
App .17. 4B.L.R. App. 27 = 13 W.R. 35. 

(2303-a) — 8- 145— See NOS. 74, 149, 908, 

909, 918(a) 949, 1150, 1208, 2289, supra, AND 
NOS. 5083, 5241, infra. 

/■2309) — Ss. 245, 55 ( = ss. 253, 330, Civ. Pro. 

Code' 1882) — Surely, Liability of. When a 

surety gives eecur.ty uuder s. 336 for he 

appear mee of, or payment by. a person arretted 

in exeoution of a deuree lor money, he can be 

nroceeded aeainst on delault .u execution-pro. 
prooeeaea *- DITTA v. PiOjA BINGH, 

143 P.R.’l90 3 ’ 1109 e R ' 1906, F ' B " 

(2310) — -Ss. 115. 55 (-Ci». Pro. Cole, 1882 
ss <>53 336)— Lrit iUty of sur.ties — Bond to 
Induce judgment debtc.-HcU, that where a 
seounty-bond did not make the suret.es liable 
for the performance of , he decree or any part 

IS. Wnf onlv for production of the judg- 
tbere • belore the Court, ss. 253 and 336 

Code of Civil Procedure did not apply. 
PAMA UL v HOKHTAH; A W N. 1900, 156. 

(2311)— 9s- 145,55-See APPEAL-ORDERS, 
72 P.R. 190^ 

( 2312 )— Ss. 2*5, 107 (2). O. 22. r. II, s. 144 

h\ (-Civ Pro. Cooc, 1382 ss. 2o3, o82, o^Si 
(j) (- uiv. performance of appellate 

-Secure fc ° yfpnh 11 — - T h e law having given 
decree, how en/ Court to require a security 

power -o che ^performance of its decree 

bond to be given *ot the pe q{ the _ 

« 0ann t °hat a the bond :houm be given by one 
lature th ®* th h or that the bond given to 
party to the o , eu f 0 rced by ordinary 

the Court should »£ * ^/civ. Pro . 

process, eimilat^ bond given m 

Code, in the . oas 1 5Q3 sho y uld be taken to 
Zte' t 253 of the Code apP^le m the ease 


Cly. Pro. Code (Acts Y of 1908, XXV of 1882. 
X of' 1677, XXIII of 1861 and VIII of 
1859)— cont inued* 

of a security bond given to an appellate Court, 
JANKI KUAR v. SaRUP RANI, 17 A. 99 = A.W. 
N. 1895, 19. (2 A. 604, F. *, 13 M l. 12 B. 
411, Apir.\ 15 C. 497, 22 C. 25, Diss.) [ Diss . 
3'2 C. 494 = 9 C.W.N. 372 — 1 C.LJ. 118 ; F. t 
109 P.R. 1906 = 1 P.L.R. 1907, 4 L B R. 197 
= i4 Bur. L.R. 170 ; h., 13 C. P.L.R. 106, 25. 
B. 409, 7 O.C. 210,31 B. 128 = 0 Bom. L.R. 
932.] 

(2313)— Ss. 145, 144 (1) — See SURETY- 
ENFORCEMENT OF SECURITY, 12 B. 411. 

(2314) — S. 145, 0. 21, r. 43 ( = Civ . Pro 
Code , 1882, ss. 253 and 269)— Security for safe 
custody of properly attached in execution — 
Realization of security by summary process,— 
Where, for the sale custody of live-stook 
attached in execution of a decree, security is 
given, such seourity cannot be realized by 
summary process in execution. JOSHI POWAR 

v. Jiwraj Hazarimal, 13 C P.L.R. 104. 
(12 C. P.L.R. 149, Diss.) 

(2315) — S. 145, O. 41, r. 5 ( = Ciu. Pro. 
Code, 1882, ss. 253 and 545)— Scurity for due 
performance of appellate decree, suit for enforce- 
ment of.— The appellants having executed a 
security bond under s. 545 of the Code of Civil 
Procedure in favour of the respondent, it was 
held that the respondent couid enforce the 
bond by suit and was not bound to proceed in 
the execution department. SHITAB SINGH v. 
8HIAM BihaRI, 7 O.C. 210. [R. and Disc,, 

11 C. 342]. 

(2316) — S- 145 , O. 41, rr, 5, 10 (=ss. 253, 
545 and 519, C*o. Pro. Code, 1882)— Surety for 
due performance of appellate decree , liability of, 
to be proceeded against in execution.— On appeal 
by defendant from a decree against him, he 
applied, under s. 545 of the Code, for stay of 
execution, when seourity was given by certain 
persons as sureties on his behalf. The decree 
was confirmed in appeal and the plaintiff- 
decree-holder took out execution against the 
said sureties of the defendant- judgment-debtor. 
The application for execution was rejeoted by 
the lower Courts on the ground that the plain- 
tiff should proceed against the sureties by way 
of separate suit, and not on execution. On 
revision, the question was referred to the Full 
Benoh, wh6tner a surety, who had given 
security, under s. 545 of the Code, for due 
performance of such decree or order as may 
ultimately be binding upon him, could be pro- 
ceeded against summarily in execution of de- 
cree, cr whether the proper remedy against him 
wa9 by way of separate suit, ' Held , that 
no distinction oould be drawn between the 
oase of surety who, before the passing of a 
deoree in an original suit, has become liable as 
such for the performance of the same, as well 
as, that of a surety who has given security for 
the costs of an appeal, both of whom might he 
proceeded againBt in execution, under ss. 253 
and 549 of the Code, respectively, and a surety 
who has given seourity, for the performance of 
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fli ¥, Pro. Code (Acti Y of 1008, XIV of 1883, 

X of 1877, XXIII of 1861 and VIII of 

1869) — continued. 

the appellate Court’s decree, under s. 545 of 
the Code, who oould, therefore, be as well 
proceeded againet summarily in exeoution as 
the other sureties above referred to. RAGHBAR 
das V. 8AI1IG RAM, 109 P.R. 1908 F.B.=1 
P.L.R. 1907. (77 P.R. 1895, overruled ; 22 C. 
25. Diss.) [F., 125 P.R, 1906; R., 143 P.R. 
1908.] 

(2317) — -8. 145, O. XLI, r. 6 — Security for 
restitution of costs paid over to deoroe-bolder 
— Surety, whether oao be proceeded against in 
execution — See SURETY — LIABILITY OF 
SURETY, 8 A. 639 = A.W.N. 1886, 238. 

(2318) — 8. 145, O. XLI, r. 10-See SURETY 

—Liability of surety, 15 C. 497. 

S. 146 (New). 

(2319)— S. 146 — See COURT FEES ACT, 
1870, a. 8, eoh, II, art. 17 (iv), 21 M. 269. 

(2820;— S. 146 — Sec COURT FEES ACT, 
1870, s. 28, A.W.N 1902, 153. 

(2320-a) — 8. 146 — See LIMITATION ACT, 
1908, es. 3, 4, 5, 26 C. 925. 

S. 148 (New). 

(2321) — S. 148 — Award made after expiry of 
time fixed by Court — Application for extending 
time to file award. — The Court has not power 
to enlarge the lime for the making of an award, 
when the timo has passed and the award has 
already been made. (13 A. 300, F.) If the time 
had expired and no award has been made, 
s. 148, Civ. Pro. Code, no doubt gives the Court 
power to exiend the timo for the* making of the 
award, notwithstanding that it had oxpired at 
the time of the application. Put that section 
does not enable the Court to extend tho timo 
for the doing of a particular act, when in truth 
and in fact tho act has already been done. 

SHIB Kishna Dawn & Co. v. satish Chun- 
DEV DUTT, 38 C. 522. 

(2322) — S. 148 — Modification of decree, if can 
be made by first Court after appeal puf rred.— 
8. 148 of the new Code does not authorise the 
first Court to modify tho decree or extend tho 
time allowed by it for tho exeoution of a kabu * 
liyat, after an appeal has been preferred from 
that deoree. Tho only Court which can pass 
Buoh order, after an appeal has been preferred, 
is tho appellate Court. MOHUNT Farm AN AND 

Das Gossain v Kripasindhu Hoy, i 4 C.W. 
N. 584 = 6 Ind Caa. 275 = 37 C. 548. 

(2323) — 8. 148 — General Clauses Act. 1897, 
8. 6 — See Civ. Pro Code, 1908, O. XX. r. 14 
6 A.L.J. 647 = 3 Ind. Cas. 497. 

(2324)— 8. 148 — Plaint — Insufficient stamp 
—Extension of time— Power of Court— See 

Court Fees act, 1670, b. 28. ciud. Cas. 424 
“14 O.W.N. 882 = 12 C.L J. 62. 


Oiv, Pro. Code (Acts Y of 1908, XIV o! 1889, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 

(2325) — S. 148 — Power to extend time for 
paying pre-emption money — See PRE-EMPTION 

— Miscellaneous, ho p.w.r. 1910=8 Ind. 

Cas. 812 = 22 P.L.R. 11. 

(2325-a) — 8. 148 — See No. 4255, infra . 

(2326) — Ss. 148 % 149— Enlargement of time 
by Court — Court-fee , power to make up defici' 
ency of — Small Cause Court — Registrar, power 
of, to enlarge time. — When a party asks for 
enlargement of time and invites the Court to 
make an order under s. 149, or under that soction 
read with s. 148 of the Civ. Pro. Code, an 
application should be made to the Court, and 
the reoord ought clearly to indicate that all the 
oircumstano''-' have been brought to notice of 
the Court, which, withffull knowledge thereof, 
has, in t he exercise of its discretion, made 
an order entitling the plaintiff to make up the 
deficiency of Court-fees within the time fixed 
under s. 149 or within any additional period 
allowed under s. 148. (6 Ind. Cas. 424, 12 C.L. 

J. 62, 14 C.VV.N. 882, D.) Where the Court 
in its discretion called upon the plaintiff to pay 
the deficiency of Court-tec within a time fixed 
by it, but that order was not carried out ; Held 
that s. 149 did not assist the plaintiff, and if 
the deficiency was paid after the period of 
iimitation the suit should be dismissed, 
(34 C. 20. 4 C L.J. 421, 11 C.W.N. 38, l 
M.L.T. 355. F.B., 27 C. 376 2 C.L.J. 70, 9 C. 

W N. 844, F.) S. 149 of tho Civ. Pro. Code, 
1908, has not brought about any chango in the 
law so a9 fo entitle a plaintiff, who has 
obtained time under s. 149 and ha3 failed to 
carry out the order of tho Court, to make up 
tho deficiency of Court-fee on a subsequent day 
without an order for enlargement of time under 
s. 148. The Registrar of a Small Cause Court 
is not oompeteut to make an order under s. 148 
of the Civ. Pro. Code. 1903, for enlargement 

of timo. Budhan Shah v. 6ita Nath Shah, 

7 Ind. Cas. 578. 

(2327) — Ss. 148, 149 — Payment of deficient 
Court fee — See COURT Fees. 13 C.L.J. 78. 

(2329) — Ss. 148, 149 — Time for payment of 
Court fees, if can bo extended. — See COURT 

Fees Act, 1870, y 11, 13 C.L.J. 432. 

(2329) — Ss.148, 151 — Pre-emption or redemp- 
tion cases— Court’s power to extend time fixed 
in decree — Sec. MORTGAGE — GENERAL, 7 Ind. 
Cas. 36. 

(2330)— Ss. US. 759. ().. ;V. r. 3— Enlarge- 
mint cf tunc by Court —Fowtr of Court to 
enlarge tim? subsequent to dtcree. — Held , that 
the general provisions of s. 148 of Act V of 1908 
relate only to proceedings antecedent lo the 
passing of a final deoree : aud that, when one 
such decree has been passed, the power of the 
Court is limited by the geueral principle that, 
once a judgment has been pronouuced and the 
decree signed, suoh final deoree oannot hi 
altered exoopt under the provisions of 169 OS 
O. XX, r. 3, or those relating to review 
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CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882. 
X of 1877, :XXIII of 1861 and VIII of 
1859) — continued. 


of judgment, except in oases in whioh powec to 
grant further extension of time has been 
expressly reserved to tbe Court. NARENDRA 
Bahadur Singh v. ajudhia Prasad, 13 0. 
O. 28 = 8 Ind. Cas. 443. 


review of the decree : Held, that there was 
good ground for review to be granted and that 
tbe plea should have beeD acoepted and the 
suit dismissed. SUNDER SINGH v. NlHALA, 

26 P.L.R. 1911 = 9 Ind. Cas. 845. 


8. 151 (New). 


(2330-a) — Si 149 — See NOS. 2326, 2327, 2328, 
supm. 

S. 151 (New). 

(2331)— S. 151 — Inherent powers of Court 
— Exercise of the powers — Court— Discretion . — 
G obtained three money decrees against M in 
the Small Cause Gcurt at Poona ; aud in 
execution thereof got attached a sura of money 
belonging to M and lying in the Court of the 
First-Class Subordinate Judge at Poona. M’s 
brother P then sued for and obtained a declara- 
tion that this mouey was uot liable to be 
attaohed. G, in the meanwhile, withdrew the 
amount from the Court in satisfaction of his 
decrees. On P's application, the 8mall Causes 
Court at Poona, in virtue of the powers reserved 
by s. 151 of the Civ. Pro. Code, 1908, ordered 
G to re-pay the money into the First-Class 
Subordinate Judge’s Court at Poona. Held , 
than an order could b6 made under s. 151, only 
if it was neoessary for the ends of justice or to 
prevent the abuse of the process of the Court ; 
and that it could not be said to be necessary for 
either purpose, because P had already a decree 
which ho was entitled to execute in the First- 
Class Subordinate Judge’s Court at Poona. 
GANESH NARAYAMSATHE V. PURUSHOTTAIM 
GANGADHAR KARVE, 11 Bom. L.R. 1312 = 34 

B. 135 = 4 Ind. Cas. 315. 


(2332) — S. V>1— Court, inherent power of— 
Order made by misrepresentation and mistake — 
Power to can-el. — Where a Court dismissed a 
suit for default under misrepresentation and 
by mistake : Held that it had inherent power 
to oanoel that order, a3 soon as it was apprised 
of the fact, and to try the suit. SRI ADWaI- 
tanand Tirthaswami v. BASUDEO NAND, 
6 Ind. Cas. 208. (6 C.L.J. 662, 3 M.L.T. 41, 

F.) 


(2333)— 151 — Review— Court overlooking 
an important plea-Cnslom -Alienation by son- 
less male proprietor— Acquiescence- Attestation 
of deed of sale by principal plaintiff .—It was 
pleaded, inter alia . that the plaintiffs suit for 
a declaration that a sale made by a sonless 
proprietor would not affeot their reversionary 
rights, ought to be dismissed on the ground 
that the sale was made with the oonsent of the 
plaintiffs, and one of the two plaintiffs, who 
was a iambardar, took an active part in 
negotiating the sale and assisted in the regia- 
“ration of the sale deed. This fact was admitted 
by the particular plaintiff. In the Chief Court 
the plea was urged by the defendant, but the 
Court overlooked it and a decree was passed 
against the defendant. On an application for 

C. II— 96 


(2334) — S. 151 — Amount drawn by Commis- 
sioner in excess of his fees — Attachment for 
recovery of that amount — Power of Court — 
Civ. Pro. Code, 1909, ss. 36, 37, O. XIV. 
r. 7, 6 Ind. Cas. 386. 

(5335) — S. 151 — Court not to override express 
provisions of any law— See EXECUTION OF 
Decree— General, 9 ind. Cas. 246. 

(2336) — S. 151 — Contingency not provided by 
Legislature — Inherent power of Court — See 

Landlord and Tenant— Miscellaneous, 

7 Ind. Cas. 846 = 12 C.L.J. 428. 

(2337) — S- 151 — Inherent powers of High 
Court — See PROVINCIAL INSOLVENCY ACT, 
1907, ss. 2, sub-s. 1, ol. lg\ 47, 46, 16 (6), 13, 
18, 14 C.W.N. 586=11 C.L.J. 435 = 6 Ind. 
Cas. 95. 

(2337-a) — S. 151— See NOS. 379 ; 950 ; 1209 ; 
1683-a ; 2169 a ; 2248 ; 2289 a ; 2329 ; supra . 

(2338)— Ss. 151, 158— Partition-suit— Deoree 
drawn up by mistake on Court-fee stamp — 
Inherent, power of Court— See PARTITION- 
GENERAL, 7 lad, Cas. 94= 14 C.W.N. 1101 = 
12 C.L.J. 324. 

(2338-a) — S. 151, O. I, r. 10. O. XLI, r. 23 
— Rent-suit — Tenant raising title of third party 
—Necessary parties — Remand by lower 
appellate Court — -Inherent powers — See PAR- 
TIES TO SUIT— General, 11 Ind. Cas. 183. 

(2339) S. 151. O. 21, r. 29 and O. 41, 

r. 5 — Stay of execution— Power of appellate 
Court . — In this oase, execution of a decree of 
1907 was stayed pending decision of a counter 
oase brought by the judgment-debtor, R.B.K. 
against the decree holder. That suit was dis- 
missed and an appeal from this order of dismis- 
sal was presented to the Chief Court. R.B.K. 
now prayed that exeoution of the deoree of 1907 
might be stayed pending decision of the appeal. 
Hell, that though the case is not provided 
for by O. 21, r. 29 of the new Code (s. 243 of 
the Code of 1882), s. 151 of tho new Code meets 
tbe case, and the Chief Court has power to stay 
execution pending the appeal. It does not 
follow that an order cannot be passed simply 
because there is no express 6eotion in the Code 
providing for the passing of suoh an order. 
O. 21, r. 29, does not prohibit anything by 
implication. An appellate Court has, generally 
speaking, as full powers as the original Court, 
and, in the absenoe of any express provision to 
the oontrary, the appellate Court can do, while 
the appeal is pending, what the original Court 
should do while the 9uit was pending before it. 

Sardarnibhagwan Kaur v.Rani harnam 

Kaur. 82 P.R. 1910 = 149 P.L R. 1910 m 
o. 927, 130 P.R.-190S, R . ; 41 P.R. 1904, not 
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Civ, Pro. Code (Acts Y of 1908, XIV of . 1882, 
X of 1877, XXIU of 1861 and VIII of 
1859) — continued . 

(2340)— S. 151 , O. 21 ,rr. 97, 98, 99— Resist- 
ance by outsider to delivery of possession to 
decree -holder — b'hc'cnt foiecr of Court — Order 
for delivery <f possession to decree holder. — The 
inherent powers of a Court may be exeroised in 
favour of or against a person, who is not a party 
to the original suit. 110 O. 109, 10 I. A. 171. 
R.). Therefore, although the Civ. Pro. Codo 
makes no express provision for the case of re- 
sistance to delivery of possession t,o the decree- 
holder, by a claimant other than the judgment- 
debtor who is not in possession aud who makes 
no bona fide olaim to be in possession of the 
property, yet p.151 of the Code, which reoognises 
the inherent power of a C url to make such 
orders as may be necessary for the ends of 
justioe, completely covers tho case, and the 
Court can order possession to be delivered to 
the decree holder in such a ease. RADHIKA 

Mohun SH'.h v. Gyan Chandra Shah, 6 

Ind. Cas. 120 = 14 C.W.N. 836. 

(2341) — S. 151, O. XLI, r. 23— Remand by 
appellate Court when suit not disposed on pre- 
liminary point — Inherent power of Court — See 

Parties to suit— General, 7 lud. C^s. 75 
= 12 C.L.J. 3G8. 

S. 152 ( = 1882, s. 206 (3).) 

(2342) — S. 152—Arcidntal slip or omission , 
meaning of — Amendmtnl of judgments decrees 
or orders.— Held, that the test whether a Court 
oan make an alteration under s.15‘2 of Act. V of 
1908 is, whether tho order, as it stands, repre- 
sents the intention of the Judge at tho time he 
made it. If it does, thou a mistake in it cannot 
be treated as an accidental slip or omission 
whioh may be corroded uuder tho section. 
ASH1K HUSSAIN v. MADHI HASAN, 13 O.C. 
114 = 6 Ind. Cas. 973. 

(2343) — S . 152 — Decree , amendment of — 
Arithmetical error — Rectification. — A pi a in tiff, 
who obtains a deorco for a specific share, is not 
entitled to more merelv because thero is an 

9 

arithmetical error in the decree. If there is 
puoh an error aud the plaintiff’s interest h pre- 
judiced thereby, the proper course is to get the 
mistake rectified by an application under 
B. 152, Civ. Pro. Code. Where, however, ibe 
operative part of a decree awards a particular 
share to tho plaintiff, but the detail attached to 
the decree contains a mistake in calculation, 
the error in the detail may bo disregarded as 
surplusago, and tho plaintiff is entitled to the 
actual share awarded by the deoree. MATA. 
BADAL v. K.VBLaSI, 9 Ind. Cas. 433. 

(2344) — S, 152 —Decree — Clerical i rror in — 
Such error f cun i in judgment and plaint — 
Whether can be amended. — Held that an error 
in a deoroe, being a olerical orror.can be amend- 
ed by tho Court that passed it, despite tho 
faots that oorreponding amendments of the 
judgment and plaint aro also necessary. GAI 1 U 

v. Krishnaji, 5 N.L.R. 189 = 4 Ind. Cas. 231 
(20 A. 337, 23 M. 364, D.; 8 C.W.N. 206, Expl, 
22 B. 370, F.) 


Civ. Pro, Code (AcIb Y of 190$* XIV of 1882?. 

X of 1877, XXIII of 1861 and VIIl of 
1859) — continued. , 

(2345) — S. 152 — See DECREE— ALTERA- 
TION OR AMENDMENT OF DECREfe, 10 A/ 51 
= A.W.N. 1887, 284. 

(2346) — S. 152 — See EXECUTION OF DECREE 
—Miscellaneous, 20 A 304 = A.W.N. 1898, 

43. 

(2947) — S. 152 — Powers of amendment — Sflfl 
PRACTICE AND PROCEDURE, 37 C. 649 = 7 
Ind. Ca9. 876. 

(2347-a) — 8. 152— See NOS. 196, 351, 352. 
2330, supra, AND NOS. 3199. »/, to (k), 3200, 
3201, 3201(a) 3201 (b) 5299, 5300, infra . 

(2348)— Ss. 152, 109, 110— See APPEAL- 
LETTERS PATENT, 30 C. 679 = 30 I. A. 20, 
P.C. 

(2349)— Bs. 152, 115— See DECREE— AL- 
TERATION OR AMENDMENT OF DECREE, 15 
A. 12 1 = A. W.M. 1893, 44. 

(2350)— S. 152, O. 20, r.. 6 (-old s. 206) 
Details of compliance with s. 200, Civ. Pro . 
Code, 1882) — Decree, how to be drawn.— A 
decree caunot be said to comply with a. *206, 
if it is not legal iu its terms, incapable of exe- 
cution, or if no enquiry could be made or 
evideuco taken to explain or make clear the 
decree in tho course of the execution-proceed- 
ings. Haidar Shah v. shujawal, 67 P.R. 
1887. (R.> 45 P.R. 1888.) 

(2351)— S. 152, O. 20, r. 6 ( = s. 206 , 
Civ. Pro. Code , 18S2 1 — Pacer to amend decree 
— Jurisdiction .— Tho proceedings uuder s. 206 
of the Civ. Pro. Code, terminate in au order 
(whioh can bo dealt with in revisiou by tho 
High Court). An order passed under s. 206, 
which makes additions in the decree not 
w i rran tod by tho judgment, is beyond the 
jurisdiction of the Court passing it. BaI 
VAKTUBA v. AGARSANJI, 9 Bom. L.R. 547 = 
31 B 447. [ R ., 10 C.L.J. 467.] 

(235.!)-$. 152,0. 20, r. G ( = $. 206, Cip. 
Jr i Code, 1b82 » — Amendment of cincrff — 
De.r e i conformity with judgment — No 
am f id»i t an le made. --The jurLdiolion of ft 
Oour* is to amend a decree, so as to bring it in 
conformity wnh tho judgment. Therefore, 
wh-io (ho decree is already in conformity 
with the judgment, tho Court cannot amend 
the decree so as to make it conform with the 
faots, which the plamtifl should have alleged, 
but had not alleged, in his plaint. KaIHJLA 

v. Syed Mohammad Hasim ali, 2 Ind. Cas. 

551. 

(2353) — S. 152, O 20, r. 0 ( = $. 200, C»U. 
Pro. Code, 1662) — Amendment of decree — 
Substitution of names of representatives for navte 
of deceased appellant after decree passed in 
appeal.— Where after deoree passed in second 
appeal by the High Court, an application 

1 purporting to be uuder s. 206 of the Codo ol 
Civil Prooedure was made for tho purpose of 
having the names of oertain allegedlegal 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882V 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 


representatives substituted for the name of the 
suooessful appellant, who had died pending the 
appeal in the High Court, the Court declined 
to make the amendment a=ked for. KHUSHI 
RAM v. NIHAL, A.W.N. 1895, 237. 


(■2324) — S. 152. 0. 20 r. 6 ( = Civ . Pro. Code , 
1882, s. 206 • — Limit uion Act XV of 1877, sch 

II, art. 179 1 3> — A m-ndment nf decree as to costs 
— Application for execution — Limitation. — Af i er 
the passing of a decree, a defendant applied for 
amendment of the decree in respect of the costs, 
and the application was granted. Subsequently, 
he applied for execution of the decree. The 
question was whether the period of limitation 
was to be calculated from the date of the 
original or amended decree. Held that the 
amendment of the decree related to the actual 
amount of costs, which wa9 not settled in the 
judgment, but which, under para. *2 of s. 206, 
Civ. Pro. Code, had to be determined subsequent 
to judgment for entry in the decree. As an 
order passed by the Court determining such 
amount must be treated as a oontinuatiou or 
completion of the judgment, the amendment 
made was substantially an amendment made 
on review of judgment, and art. 179 (3) of the 
Limitation Act applied. VENKATA JOGAYYA 
V. VEMK ATASIMH ADRl JAGAPATIRAJU, 24 

M. 25. [R., 3 C.L.J. 188, 10 C.L.J. -467.] 


(2355) — S. 152 O 20. r. G ( = Ciu. Pro. Code , 
1882, s. 206) — Application for amendment of 
decree— Costs inco- redly assessed by ministerial 
officers of Court in drawing up decree — Rutes 
of Court of the 18 (h January, 1898, rule 2 12. 
Where, in drawing up a decree dismissing an 
appeal’ as against a certain respondent, the 
officer of the Court assessed costs against the 
appellants, oil a sum in excess of ihat upon 
which the particular respondent was entitled 
to have hir. costs assessed, the Court allowed 
suoh mistake to be corrected by means of an 
ftDpl»oa„»on under s. 206 of the Code of Civil 
Pr^elure. BIT HAD DAS v. SHAM KlSHEN, 

A.W.N. 1901, 94. 


(j.. 36 )— S 152 , 0.20, r. 6 l-s.206. Civ. 
P o. Code , i882. — Execution of decree— Costs— 
U.P. Act XXII of 1316, Oudh Rent Act, s. Ho. 
--In execution of a decree, the question for de- 
termination was. whether the costs o[ the suit 
made payable by the decree could be moluded 
“ the word ■'sum” in s 145 of the Oudh Rent 
Act Held that, in mterpretiuR the words 
“unless the decree is for a sum exceeding 
d, 500 ” iu s 145 of the Oudh Rent Aot, the 
fosts awarded in the decree to the decree-holder 
must be included in the o^ouUt.or i oi f t! b. e sum 
deered. UDAI PRATAB ADAI DAT v. UDIT 

Pande, 1 O.C. 141. 

I 93 *i 7 )— Ss. 152, O. 20, r. 6 ( = s* Clv> 
Pm Code 1882) — Application under Decree, 

£di.»r ” 10 lb. qo..ll.b 01 "> 


costs, it may be amended under s. 206, Civ. 
Pro. Code, 1882. 8AJEDUR RaJ v. BAIDYA 

Nath Deb, l C.W.N. 63. 

(2358)— S. 152, O. 20, r, 6 ( = Civ. Pro Cede, 
1882, s. 206) — Decree — Appeal— Amendment. — 
A decree, an appeal against which has been dis- 
missed, cannot be amended by the Court which 
made it. The application for amendment must 
be presented to the Court of appeal. No appeal 
lies against an order amending a deoree, but if 
such order has been made without jurisdiction, 
the High Court can set it aside on revision. 
An appeal may lie from the deoree as amended. 

Kumar Raaieswar Malia v. bhabasun- 
DarI DEBT, 11 C.L.J. 81 = 5 Ind. Cas. 304. 

(2359)— S. 152, 0. 20. r. 6 ( = old s. 206)— 
Appellate decree — Amending of. — Where a 
decree of the lower Court is affirmed by the 
appellate Court, the only existing decree is that 
of the appellate Court. An amendment of the 
deoree can be sought for only iu the appellate 
Court and not in the original Court. MUSST. 
Jowala Devi v. Kanwar Singh, 32 P.R. 
1896. [£., 25 P.R. 1904.] 

(2360)— S. 152, O. 20, r. 6 { = ola s. 206) — 
Appellate decree — Amending of. — If a decree is 
appealed against and confirmed, it is to the 
appellate Court and not to the original Court 
that an application for amendment should be 
made, even though the first Court’s decree in 
its incorrect from is upheld and confirmed by 
the Court of appeal. ABDUL KASIM v. PlARE 
LAL. 59 P.R. 1900. [R„ 25 P.R. 1904 ] 

(2361) — S. 152 O, 20, r. 6 ( = old s. 206) 
— Procedure under, when legal. — Tbe variance 
between the decree and the judgment referred to 
here must be one patent upon the face ol the 
dooumeDt itself, and must not require the 
introduction of any extraneous evidence to 
establish the same. Seville : — A confirmation 
by the appellate Court of the first Court’s decree 
would not prevent the latter Court from amend- 
ing the original decree. KARM BAKHSH v, 

Haidar Bakhsh, 94 P.R. 1888. 

(2362)— S. 152, O. 20, r. 6 (Civ. Pro. Code, 
1882, s. 206) — Confirmation by appellate Court 
of decree of first Court— Apiellate Court alone 
competent to amend decree. — Where a decree of 
the first Court has been confirmed by the 
Court, of appeal, an application to amend the 
aeoree must be made to the appellate Court 
and not to the Court of lh9 first instance, a 3 
the deoree of the latter Court has been super- 
seded by the deoree of the appellate Court. 
8ETH MORIRAM v. DARYAO KIRaR, 6 C.P.L. 
R. 142. (2 A. 267 and 314, not F. ; 9 M. 354, 

2 B.L.R, 363. F.) 

(2363)— S. 152, O.20, r. 6 ( = s- 206, Civ. 
Pro. Code, 1882) — Partition- suit — Preliminary 
order for partition — Final decree — Appeal— In 
appeal both can be questioned — Practice — 
Pleadings . — It is open to an appellant, in an 
appeal against the final deoree in a parti- 
tion-suit, to question the correctness of the 
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» 

preliminary order or decree for partition, when 
no appeal was preferred against such order 
within the time allowed by law, MULLA 
ABDUL HAI v. KHATIJA BEGAM, 10 Bom. L. 

R. 314. 

(2364) — S. 152,0. 20, r. 6 ( = 5. 200, Civ. 
Pro Code , 1882 — 0 dsr -unending decree — No 
appeal — Revision lies — Order based on compro- 
mise — Plea of decree not being m conformity 
with compromise - Not to be taken in revision . — 
Au order passed under s. 206, Civ. Pro. Code, 
1882, amending a decree Dot in conformity 
with the judgment, is not appealable but is 
open to revision. (24 M. 646, Uiss.; 28 C. 177, 
F.) An objection that the judgment and deoreo 
are not in accordance with the compromise on 
whioh they were bised is an attack on the 
amended deorec on the merits and cau be raised 
only in an appeal and not in revision. (3 C.L. 
J, 186, It.) Tho word' ' haqiyat 1 menus 
1 rights in immoveable properly.' Though as a 
rule the word is used in connection with 
landed property, there is nothiug to prevent 
its application t.j house property also BAWA 
Singh v. Lachhman singh, 24 PR 1911, 
Civ. — 56 P.W.R. 1911. 

(2365)— S. 152, O. 20, r. 0 { = Civ. Pro. 
Code , 1882, s 206) - Ordt' disallowing amend- 
ment of decree — Appeal . — No appeal lies Irom 
au order either granting or refusing an appli- 
cation made under s. 206, Civ Pro. Code, 
KlSBEN PEUSHxD v. Kadiia Madiio Per- 
SHAD, 1 A.L.J 701. 

(2366)— S. 152. O. 25, r, 6 ( = Civ. Pro. Code, 
1882, .s. 206) — Compromise decree, amendment 
of. — Where tho parties to a suit entered into a 
compromise and a decree was ordorod to be 
prepared in terms of it, but owing to s>mo 
ambiguity in tho petition of compromise, a 
passage, which was uot contained in the peti- 
tion, was inserted in tho dccreo with tho know- 
ledge and oonsont of both the pirtios, held that 
the decree gave expression to tho true intention 
of the parties and ought not to bo amended. Per 
Maclean, C. J. —■ -The judgnient in the oase was 
not such a judgment as is contemplated by s. 
206, Civ. Pro. Code, as tbero was no expression 
of judioial opinion upon tho merits of the case. 

Rameshwah Pkosad Nauain Singh v. 
Chan dresh war pkosad nauain Singh, 7 

C.W.N. 880. 

(23671— S. 152, 0. 20. r. 6 (~oUl s. 206)— 
Application under — Luntaion —The law of 
limitation is inapplicable to eases where tho 
Court is asked to do certain things which it is 
bound to do, e.g., to bnug the decree into con- 
formity with the judgment aud to correct orrors 
of omissions or to draw up a deoreo in con- 
formity with its judgment when no decree 

exists. DEVI Das v. Gurdatta, 12 P.R. 
1897, 

(2368) S. 152, O. 20, r. 6( = s. 206, Civ. 
Pro.Code, 1882) — Amendment of decree . effect of 
— Appeal against original decree— Limitation, 
when begins lo run.-- Whore the plaintiff 


Civ. Pro. Code (Acta Y of 1908, XIV of 1089i 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

obtained a decree in a mortgage suit on the Slat 
January, 1901, which was made absolute on 
28th September following, and the decree was 
subsequently amended, under s. 206, on the 
12th July, 1902, and the plaintiff preferred an 
appeal to the High Court against the amended 
deoree : Held, that an ameuded decree was a 
decree between the parties within the meaning 
of the Code and, as suoh, was appealable, 
and the plaintiff wap, accordingly, competent 
to prefer an appeal against the amended deoree 
(9 C.W.N. 605. JP,; *8 C. 177, D ) Held , also, 
that, for the purposes of determining whether 
the appeal was barred by limitation, time must 
be taken to have ruu from the date of the decree 
as originally drawn up. BROJO Lal RA1 CHOW- 
dhury v. Tara Prasanna JBhattacharji, 

3 C.L.J. 183. (14 M. 150, 6 O. 22, 22 M. 364, 

F.) [D., 1 1C.L.J. 61. J 

(2369) — S. 152, O. 20, r . 6 { = Civ. Pro.Code, 
1882, $. 206) —Dismissal of suit — Finaing in 
judgment not cmiodied in decree — Review of 
judgment refused — Amendment of aecree ordered 
— Appeal— Limitation, — Though a suit lor pos- 
session was dismissed, the judgment contained 
a finding that the alieuatiou in favour of a 
i defendant was uot supported by consideration. 
The decree, however, comprised a simple order 
of dismissal and contained uo reierenoe to the 
! above finding. The defendant, applied (or a 
! review of judgment, praying that the finding 
1 might be either expuuged or modified m his 
favour, as it might, if allowed to staud, operate 
as res judicata in any subsequent suit that 
might dc brought. On this being relused, he 
applied under s. 206, Civ. Pro. Code, that the 
dccreo might bo brought into conformity with 
tho judgment. The Court added a clause to 
; the decree, to the effect that the issue relat- 
ing to him b »d been found against him. The 
doloudaul thereupon preferred an appeal against 
i tho deoree. The District Court held that the 
appeal was out of time, livid that so far 
as tho appellant was concerned there was 
in fact no finding except with regard to the 
question of consideration. The deoree was in 
j conformity with the judgment end the first 
Court bul no power to vary the decree. That 
being so, the words added had to be expunged 
and tho decree restored to its original state. 

1 Per Subramania Ayyar, J. Where a deoree 
i which is at variance with tho judgment is 
brought into conformity with it under s. 206 of 
the Civ. Pro. Code, the date on which the 
deoree is so rectified is immaterial with refer- 
ence to tho calculation of the time for appeal 
against such decree. But as against the party 
affected by the alteration, time will run from 
the date ot amendment. PARAMESHRAYA v, 

SeshagirIAPPa. 22 M. 364. [F., 3 C.L.J. 

188 . J 

(2370)— S. 152 , O. 20, r. 6 (-s. 206 , Ci». 
Pro, Code , 1883) — Effect of application to 
bring decree into accordance with judgment- 
limitation— Step in aid ot execution.— AfM. 
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that an application under s. 206 of the Code of 
Civil Procedure to bring a deoree into accord- 
ance with the judgment does not give a fresh 
starting point 10 limitation, and oannot be 
regarded a3 an application to the proper Court 
to take a step-in-aid of execution. AWADH 
BlHARI PANDE v. MAHADEO 8AHI, A.W.N. 
1907, 169 = 4 A.L.J.469. (20 A. 301, 27 A. 

575, F \ 25 C. 258, Dtss.) 

(2371)— S. 152, O. 20, r. 0 ( = $. 206, Civ- 
Pro. Cede, 18s2) — Altering decrees — High 
Court— The High Court has no power to alter 
its own decrees except under tbe provisions of 
either s. 2O6 or s. 623 of tbe Civ. Pro. Code, 
1882. The High Court has, therefore, no 
powers to amend its deoree so as to make fit in 
with a subsequent oompromise between the 
parties. K.OTAGIRI v. VELLANKI, 2 Bom. L. 

R. 771. 

(2372) — 8- 152, O. XX, r. 6 — See DECREE- 
ALTERATION OF OR AMENDMENT OF DE- 
CREE, A.W.N. 1885, 325. 

12373) — S. 152, O. XX, r. 6-See EXECU- 

TION OF DECREE — APPEAL, REVIEW, ETC., 
EXECUTION OF DECREE AFTER, 18 B. 512. 


(2374) — S. 162, O. 20, r. 6, s. 101 , O. 43, 
r l s . 115 i=ss. 206, 566, 622, Civ. Pro. Cede, 
1882) -- Order amending decree — Appeal — 
Review.- An order under s. 206, nmeudiug a 
deoree Dot in conformity with the judgment, 
not being a deoree, is not appealable ; none it 
appealable under s. 536. Tbe proper remedy 19 
application under s. Bii. NaLINAKSHYA 
GHOHAI.V MaFaKSHARHOBSAIN.MC. 777 

“ c O. 192. (7 A. 875, fV. 6 O. 22, R. ; 25 

r ‘258 D • 8 A. 377,11 A. 314, explained . 
[k . . 3 O.L.J. 168,81 B. 447=9 Bom. L R. 

547 ; D., 3 C.L J. 188.] 

(2375) — S. 162, 0 , 20, r. 6, s. 104, O. 43, 

r 7 s 215 ■=$-*. 206, 588, 522, Civ. Pro. Code, 

— Decree not m conformity with judgment 

-Decree offomed on appeal — Subsequently 

decree om.nded by original Court- Appealability 

of amenac t aecrec-tiujh Court, jurisdiction of 

to retie -In a suit for recovery of possession of 

certain ,'mmoveable property with mesne profits, 

the Court, before which tbe suit whs brought, 
the cou iudemeut that the plaintiff was 

de nHed o ob .u possession of the property 

with mesne profits' as claimed ; but, in the 

deore “hat was drawn up, no mesne profits were 
reoovery of poT/ssio™ of the property. That 

r^r:^^: d = 9t su^7 

by the a PP e “‘* t d iQ the Court of first 

Crisis-- 

s: 


profits. The decree-holder, subsequently, pre- 
sented an application for exeoution of the 
amended deoree and the question was then- 
raised by the judgment debtors, whether that 
decree was not ultra vites. Held, no doubt the 
original Court, erroneously though it may be, 
entertamed the application for amendment of 
the deoree and amended its decree. (11 A. 314, 
E.B., 18 B. 542, 18 M. 214, F.B., 24 C. 759, R.) 
Suoh a decree was a decree between the parties 
within the meauiDg of the Code and would be 
binding between them, unless and until it be 
set aside on appeal. It is true that the order 
under e. 206, not being specified in s. 588, is 
not appealable. But the amended decree, being 
a new decree in the suit, would be appealable. 
(25 O. 258, 6 C. 22, 20 W.R 11, R., Even if 
the amended deoree was not appealable, it was 
open to the judgment-debtor to move the High 
Court, under s, 622 of th6 Code, to set aside the 
order of the original Court, upon the ground 
that it had no jurisdiction to make it. He 
availed himself of neither of tht se remedies, bub 
left the amended deoree unquestioned. Conse- 
quently, he oauuot now challenge the validity 
of the decree in the execution proceedings upon 
the ground that tbe original Court had no 
jurisdiction to make ibe amendment. MENAT 
ALI V. AMDAR ALI , 9 C.W.N. 60S. [F, , 3 C. 

L.J. 188; It., 10 C.L.J. 467 ; D., J1C.L.J.81.] 

(2376) — S. 152. 0.20. r, 6. s. 114 ( = Civ . 
Pro, Code. 1882, ss. 206, 623,) Proceedings under 
— Distinction. — Proceeuings under s. 206, Civ. 
Pro. Code, cannot be regarded as of the same 
nature in any respect as proceedings under 9.623, 
Civ, Fro. Code. In the former otse, the correctness 
of the judgnj-nt i9 not. questioned ; it is assum- 
ed ; but the jurisdictiou arises from the fact that 
the decree as drawn up and sigued is not in ac- 
cordance with the judgment. In the latter case* 
not only the correctness of the decree, but the 
correctness of the judgment is questioned, and 
if tbe application under s. 623 is allowed, a 
re-bearing cf the suit or appeal to which it refers 
becomes necessary. In the former case, there 
is no re-heariug. Day A KlSHAN v. NANHI 
Begum, 20 k. 304 = A.W N. 1898, 43. 

(2377)— S. 152. O. 20. r. 6, s. 114, O- 47, r. 1 
( = ss. 206, 623, Civ ■ Pro. Code, >882) — Compro- 
mise a) ter decree between p'aimiff and defend- 
ant — Amendment of dtcr,c according to compro- 
mise — Legality — Limitation Act < A ' V of 1877), 
sch. II, art. 179 — Application for execution — 
Limitation. — After the passing of a decree by 
tbe High Court, t he decree-holder and a defend- 
ant entered into a compromise and. applied to 
the High Court for amendment of the decree 
acoording to the terms of the oompromise. The 
High Court amended the deoree accordingly* 
Held that the High Court has no power to 
alter its own deorees exoept under the provi- 
sions of either s. 206 or e. 623, Civ. Pro. Code, 
B. 206 .enables to Court to amend the deoree, 
if it ia found to be at varianoe with the 
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X of 1877, XXIII of 1861 and VIII of 
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judgment, or if any olerioal or arithmetical 
error be found in it. Under s. 623, the ground 
of amendment must be something whioh existed 
at the date of the deoree. The section does 
not authorise the review of a deoree whioh was 
right when it was made on the ground of the 
happening of some subsequent event. The 
High Court had power to amend the deoree in 
the terms of the compromise. The deoree so 
amended bad no operation either in favour of 
or against the defendants who were not parties 
to the application for amendment. What the 
High Court ought to have done was to make the 
raziDama a rule of Court and stay all further 
proceedings on the deoree against the defendant, 
who entered into the compromise, exoept for the 
purpose of enforoing the compromise. [F., 4 
M.L.T. 86 ; R. % 14 M.L.J. 359. J Where a 
deoree is amended in pursuance of a com- 
promise entered into between the plaintiff 
and a defendant, the period of limitation for 
the execution of the deoree against the defend- 
ants, not parties to the amendment, com- 
mences from the date of the primary and not 
of the amended decroo. KOTAOIRI VENKATA 
8UBBAMMA RAO v. VELLANKI VENKATA- 

RAMA RaO. 24 M. 1, P.C, =4 C.W N. 725 = 27 I. 
A. 197. 

(2378)— S. 152, 0. 20, r. 0, s. 115 ( = Civ. 
Pro, Code, 1882, ss. 200,022) — Order of amend- 
merit , not appealable —Revision. — There is no 

provision in the Code justifying an appeal 
against an order passed under s. 206, Civ. Pro. 
Code ; but suoh an order can bo revised under 
the provisions of a. 622, Civ. Pro. Code, under 
oertain circumstances. MUTHAYAN CHETTI 

v. Narasuvier, 1 M.L.J. 43. 

(2379) — S. 152, O. 20, r. 0, s. 115 ( = C»u. 
Pro. Code , 1882, ss. 200. 022)— Order amending 
decree — High Com t's power of revision.— When 
an original deoree is amended under s. 206, 
Civ. Pro. Code, the amended deoree is the deoree 
in tho suit from which an appeal lies under 
8. 540, and m suoh appeal, the propriety of tho 
amendment can be questioned An order 
amending a deoree, is, therefore not open to 
revision. Moreover, proceedings amending a 
decree do not form a “ case ” within the moan- 
ing of s. 622 of tho Civ. Pro. Code, but form 
part of tho proceedings in tho suit, in which the 
deoree was passed- ( Oldfield , J.). An order 
undoes. 206, amending a dooree, is a separate 
adjudication, and is not appealable under 
8, 58b. It is not a part of tho decree, and 
cannot bo tho subject of appeal with the decree. 
It is, theroforo, open to revision. [Mnhmocd 

J). Raghunath Das v. Raj Kumar 7 a! 

276 = A. W.N. 1885, 256 ; on Letters Patent 
appeal judgment of Oldfield, reversed and 
that of Alahmood, J., affirmed in 7 A. 976 
F.B. = A. W.N. 1885, 226. [F., 15 A. 121 ; 

7 A. 411, 8 A. 519, 8 A. 492, 10 A. 61, 21 A, 
140, 24 M. 646, 11 O.O. 208 ; D., 14 A. 226, 
F.B.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1802 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

12380) — S. 152 , O. 20, r. 6, s 115 ( = ss. 206, 
622, Civ. Pro. Code, 1882 )— Execution of decree 
— Application to bring decree into conformity 
with the judgment— Revision . — The plaintiff 
olaimed proprietary possession of a house and 
courtyard. The Rlunsit deareed his olaim in 
generahterms, but without specific mention of 
the courtyard, and the District Judge confirmed 
the Munsif’s deoree in appeal. The plaintiff 
applied for execution, but au objection was 
taken as to his right to execution in respect of 
the courtyard. The plaintiff then applied to 
the Munsif aud to the District Judge under 
s. 206 of the Civ. Pro. Code, and in both cases 
his application was granted. The defendants 
then applied to the High Court for revisiou of 
the order of the District Judge under s. 206: 
Held, that the order of the District Judge 
under s. 206 might have been superfluous, as 
the deoree, though badly drawn, was for the 
plaintiff's claim ; but there was nothiug in 
that order whioh would afford any ground for 
revision. MUHAMMAD ABBAS v. MaSHUQ 
ALI, A. W.N. 1891, 35. 

(2381)- S. 152 , O. 20, r. 6. s. 115 l = Cit>. 
Pro. Code, 1892, ss. 200 , 022 — Omission in 
judgment a>\d decree— Order amending decree— 
Appeal — Revision — Plaintiff sued his tenant for 
arrears of reut due uudor a carle and for posses- 
sion of the land eujoyed by tho tenant in excess 
of tho area specified in the carle or for rent 
due for suoh laud. Defendant, while deuying 
the encroachment, expressed his willingness to 
pay rent for the exoess area, if any, and admit- 
ted his liability for the arrears of rent claimed 
in the plaint. When measured it was found 
the defendant had occupied laud in excess of 
that contained in the cowle. Thereupon, plaint- 
iff Dot having pressed his claim for the recovery 
of the oxcess land, tho Court passed judgment 
in plaintiff’s favour for rent for the excess land. 
Both the judgmeut aud the decree which was 
drawu up in accordance with it, omitted to 
make provision for tho payment of the arrears 
of rent admitted by the defendant to be due 
and for costs of the suit. Thereupon, plaintiff 
applied under s, 206, Civ. Pro. Code, for 
amendment of deoreo aud the amendment was 
allowed. Defendant applied to the High Court 
for revision under s. 622, Civ. Pro. Codo. Held 
that it was competent to tho defendant to 
appoal under s 510, Civ. Pro. Code, agaiust the 
amended decree, and that, therefore, an applica- 
tion under s. 622, Civ Pro. Code, oomplaiuiug 
of the variance of the dooree, was not admis- 
sible VlS VAN ATH A M CHETTI v. RAMA- 
NATHAN CHETTI, 24 M. 646. 

(2382)— S, 152 O 10, r 6 s. 115 l— Civ. Pro. 
Code, 1982, ss. 106 011 ) — Order on application 
A r amendment of decree, not open to revision 
under s. 622. — With an order passed by a 
Court amending a decree on application under 

206, of the Code of Civil Procedure, it is not 
competent for the High Court to interfere by 
way of revision under s, 622. The Court having 
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Olv. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

surely had jurisdiction to entectaia the applica- 
tion under s. 206 and to give a decision thereon, 
the mere fact of such Court having aotedwrongly, 
i.e., oi its decision oemg wrong, is uot sufficient 
to bring tue order within the soopo of s- 622. 
Also, where, without assuming any jurisdiction 
which it di(l uot possess, a Court erroneously 
proceeded under om section, while it ought to 
have acted under another, such an error cannot 
render the case a proper one tor interference on 
revision. In order to justify iuterferenoe by 
way of revision, the error must have led to the 
assumption of a jurisdiction which did not 
exist iu law, aud uot merely to an erroneous 
action in law in respect of a matter within its 
jurisdiction. NARAYANASAMI v. NATESA, 16 

M. 424. [R.. 31 B. 447, 31 M. 414 = 5 M.L.T. 

221 ; D., 11 O C. 203. J 

(2393) — S. 152, 0. 20. r.,s. 115. (—Civ. Pro. 
Code, 1882, ss. 206 622,— Error of law—dppli- 
cation to bring decree into conformity with judg- 
ment— Limitation.— it is a ministerial fuootion 
to bring the decree in accordance with the 
judgment, and there w no period of limitation to 
govern an application for that purpose. Where 
a Small Cause Court rejects an application put 
in under s. 206, because two previous applica- 
tions had been dismissed for default, and this 
one was not brought in time the High Court 
cannot interfere under s. 622 of the Code of 
Civil Procedure. The proper remedy is by 
review. JlVAJI v. PraQJI, 10 M. 31. [F. 21 

C. 259 ; R., 11 M. 220, F.B. 11 O.C. 208. J 

(23811-3.152, O. XX. rr. 6, 10 Suit for parti- 
tion— Arbitration— Daoreeou award- Direation 
in deoroe to deliver movoable property-Part of 
auoh property lost— Alteration of decree-Sne 

DBCRKB-ALTBRATION 08 amendment op 
DECREE, 17 B. 657. 

mfi 5 i — S 152 , o. 20. r. 0, O. 21 r. 26 (2) 
_ oia s. . 306. 339,-Duty of executing Court 
Where decree wrong.- Ad executing Court can- 
not go behind the plain terms of a decree and 
nubstitute particulars which it may believe were 
forgotten to be inserted by the Court which 
SS. the decree. If any clerical error .8 found 

» t a r •. rarst 

S*'i” . fe " 

KHUSHAL, 8INGH, 78 P R. 1889. 

( 2386 ) — S. 152 O. 20, r. 6, 0. 22, r. 11 
tc lf)7 ( 9 ) 117 { = Civ. Pro. Coie, 1332 .s. 406 

wl 63* -Amendment of apcellate decree oy 

P?' 'LeHXp^- *«■ 

Xn“\ud^fa chartered 

xioit^rsaul 1 :^ 

^““mVnd^itadaor 1 .™. 6 K«d.n»ly of 

Sssssys 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

cannot be made the subjeot of an appeal under 
s. 10 of the Letters Patent. : 10 I»A. 4, 9 C. 462, 
Disc.). An order oy a Court in the Mofussil 
made under s. 206 is not appealable as an order 
under s. 588 of the Code. To hold that such 
an order, when passed by a single Judge of the 
High Court, oan be dealt with by the whole of 
that Court, would be, to hjld, that even though 
no appeal, as such, lies to the High Court, the 
mere ceremouy of presenting it to a single J udge 
of that Court, who would undouotealy reject 
the same, has the effect of rendering it the 
subjeot ior consideration by a Bench of that 
Court, thus allowing the whole policy of the 
Civ. Pro. Code, as to the finality aud non- 
appealability of decisions, to be defeated. 

Muhammad Naim ul-Lah Khan v. ihsan- 
ULLAH Khan, 14 A. 229, F.B. — A W N. 1892 
14 IF., 1 Iod. Cas. 137; R. 15 A. 359, 15 A. 
373, 16 A. 443, 17 A. 433, 20 M. 407, 22 M. 68 
= 8 M.L J. 231, F.B., 26 C. 361, 29 A. 133 = A. 
W.N. 1905. ‘218, 14 A. 201 = 12 A.W.N. 74.] 

(2387)— S. 152 , O. 20, r. 6 0 21 r 26 (2) 

( = G/t>. Pro. Code , 1832, ss. 206 239) — Deceree, 
power to go behind— Power of executing Court . — 
An executing Court has no power to go behind 
the decree whioh is silent as to instalments, 
ami to treat it as an instalment decree, merely 
because the judgment intended the decree to be 
an instalment decree. The proper order in such 
a oase will be, under s. 239, to stay proceedings 
and to allow the party time to amend his 
deoree to bring id into conformity with tho 
judgment. A Court commits an error of law 
if it does not adjudicate upon the question of 
fraud alleged by a party aud al-o when it treats 
a judgment-debtor’s application to set aside a 
sale, whose confirmation was premature and 
unauthorised by law, as one to set aside a sale 
whiob had been duly confirmed already, R4MAN 
v. DaSOUNDHI, 61 P.R. 1887. 

(2338) — S 152 O. 20, r. 6, O. 41, r. 11 
( = ss. 206, 551, Civ. Pro. Code, 1882, — Order 
dismissing appeal under s. 551-Naturs and effect 
— High Cou> t's p tWvr to amend decree impro- 
perly drawn by Co a t below — An order dismiss- 
ing an appeal under s, 551, Civ. Pro. Code, 
amounts to a deciee, there being no distinction 
between an apped, which is dismissed under 
the above section, and an appeal dismissed, 
under auy other section of the Code, after full 
hearing. (3 M. 1, R.) The effect of the above 
order is t j make the decree, which is confirmed, 
the final decree to be executed in the suit. The 
High Court hi9 power to amend the deoree, 
whioh has been confirmed by it, so as to bring 
it into conformity with the judgment, whioh is 
also confirmed by it UMA SUNDARI DEVI 
v. BlNDU BaSHINI CHOWDHRANI, 24 C. 759. 
[F., L.B R- 1993 1900, 449, 8 P.R. 1903, 

Rev. = 33 P L.R. 1904, 30 A. 290 = A.W-N. 
1908, 109 = 5 A.L.J. 584 ; Appr., 528 P.L.R. 
1900, 4 C.L.J. 566 ; R., 22 M 293, 9 O.W.N. 

; 605, 48 P.R. 1906, F.B. = 104 P.L.R, 1906, 

, 6 C.L.J. 542.] 
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Civ. Pro. Code (Acts Y of 1908 , XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(2389) — S. 152, O. 20, r. 6, O. 41, r. ll 
( = ss. 206 551, Civ. Pro. Code, 1882) — Execu 
tinn of decree — Amendment of decree after rejec- 
tion of appeal under s. 511 , Civ. Pro . Code — 
Costs — Mistake in decree — Decree not specifying 
details of property m suit — Interpretation of 
decree with reference to plaint — Appeal. — The 
plaintiff obtained a decree for possession of 
the property in suit, but the property was not 
specified in the decree or the judgment. The 
defendant’s appeal was dismissed under s. 551. 
The plaintiff applied for execution of the deoroe. 
He was referred to tho appellate Court on the 
ground that the decree was defective and only 
the appellate Court was oompetent to amend 
the decree after it was dealt with on appeal. 
He then made an application to the appellate 
Court, but it was rejected on tho ground that 
the deoree was not at variance with the judg- 
ment. Held on revision, that the application 
for execution was wrongly rejected, for the 
deoree ought to be construed with reference to 
the plaint in whioh tho property was described, 
and that the deoroe-holder should have ap- 
pealed against the order refusing execution, for 
the appellate deoree did not require amendment. 
After a decrc-e is upheld on appeal by dismissal 
of the appeal under s. 551. the original Court is 
competent to amend its deoree as to costs on 
discovery of error as to them. GORDIIXN D.\S 
v. RUGHNANDAN DAS, 182 P.L.R. 1903=74 
P.R, 1903. 

(2390) — S. 152, 0. XX, r. 6, O. XLT, r. 11— 
See DECREE — ALTERATION OR AMENDMENT 
OF D E C R E E , 2 2 M . 2 93 . 

(2390- a) — S. 152, O. S3, »r, 2, 3 . — Amend- 
ment of decree -Jui is he tion— Decree — . Judg- 
ment — Matt rial irregularity. — In a foreclosure 
suit, the plaintiff sued for a decroe for principal, 
interest and costs. Tho Court decreed tho suit 
with costs and ordered that tho defendants 
should within six months pay tho sum duo as 
prinoipal and costs, ami failing that, the mort- 
gaged property should be foreclosed. According 
to the above order, a decree was proptred and 
in tho decree the words contained in tho second 
half of the order were followed, so that the 
decreo provided for payment of the prinoipal 
aud costs only. Tho decree-holder applied for 
amendment and prayed that, in tho judgment 
the words “ with interest ” might he a idod and 
tho decreo amended accordingly. The Subordi- 
nate Judge oorrooted the decree but did not add 
the words ‘with interest’ in the judgment: 
Held, that tho Subordinate Judge acted with 
material irregularity in exercising his jurisdic- 
tion in this matter. Tho judgment as it stood 
did not direot payment of interest, and unless 
tho judgment was amonded, tho dooreo oould 
not bo amonded so as to inoludo interest. Ram 
Ghulam v. Sarjoo PERSHAD, 11 Ind. Cas. 
896 . 

(2391)— S. 162, O. XLI, r. 35 — See Decree 

—ALTERATION OR AMENDMENT OF DEOREE, 

11 A. 267, F.B, 


Civ. Pro. Gode (Acts V of 1808, XIV of 188V' 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

(2392) — 8. 152 and O. XLV, r. 13— Boope 
and effeot — Sre DECREE — ALTERATION OR 
AMENDMENT OF DECREE, 11 C.L J. 155-5 
Ind. Cas. 723. 

S. 154 ==» (1882, s. 3, para. 3 ) 

(2393 > — S- 154 — Effeot of, on right of appeal 

— See appeal— General, 9 M.L.T. 259 = 21 
M.L.J. 631. 

(2393-a) — 8. 154-See NOS. 71 (a) 1867, 

supra. 

(2394)— Ss. 151,156 , 157, 158 Civ. Pro . 
Code, 1882, s. 3) — Refusal by Commissioner to 
allow inspection of do uments, order of Court 
confirming, if appealable — Civ. Pro . Code {Act 
VIII of 1859)— Civ. Pro. Code (Act XXIII of 
801), s. 11 — Equity Rule, No. 456. — In this oase 
a deoree was made iu 1870 referring it to a Com- 
missioner to take an account of certain dealings 
between tho parties. In the course of taking 
suoh aooounts, the Comissioner refused to 
order the defendants to give inspection of cer- 
tain books and papers to the plaintiff. At the 
request of tho plaintiff tho Commissioner made 
a special report under Rule 456 of the Equity 
Rules of tho High Court, whioh was confirmed 
by a Judgo of the High Court. The question 
arose whether suoh confirming order of the 
Judgo was open to the appeal or not, and it was 
hold that the order being one determining a 
more questiou of prooedure and not one in any 
way affecting tho rights of the parties, it oould 
not amount to a decree so as to be appealable 
as suoh. It was also contended that, if the 
order was uot a decree, it was, at any rate, an 
order made on a question relating to the execu- 
tion of tho decreo referring it to the Com- 
missioner to take the accounts, and appealable 
under s.ll of Aoi XXIII, of 1861, but it was held 
that that section read as an amendment, to the 
Civ. Fro. Codo of 1859 was, in torms, oonfiued to 
questions arising in the execution of deoroe, 
that is, questions arising in the enforcement of 
the decree on the application of one or other of 
tho parti s to it. Tho old equity practice of 
the Supremo G mrt was introduced into the pro- 
cedure of tho High Court by virtue of its power 
of making rules not inconsistent with the Civ. 
Pro. Code. Tho application or report of the 
Commissioner, asking for the instructions of 
tho C.mrt in carrying out its orders, was one 
made under suoh practice, and could not be 
regarded as an order within the contemplation 
of s. 11 of Act XXIII of 1861. The order 
refusing inspection in the above proceedings 
whioh had been oommouced before the 1st June, 
18s2, was passed subsequent to that date. The 
question arose whether the appealability of the 
ordor was to bo determined by the Civ. Pro. 
Code of 1859 or of 1832. Now by s. 3 of the Civ. 
Pro. Codo, 1682, proceedings after deoree that 
had been oommenoed and were pending on 1st 
Jane, 1882, are not governed by that Code. 
Where the proceeding subsequent to lei Jane 
1882, whioh forma a part of the proottdittCt 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

ocmmenoed before that date, and out of which 
the question arises, is so intimately connected 
with proceedings prior to that date as to b ■ 
regarded as a part of them, it will be governed 
by the Code of 1859 aDd not of 1882. 
RUSTOMJEE BURJORJI v. KESSOWJI NAIK, 
3 B. 287 [R., 16 C. 267. FB.] 

(2395) — Ss. 154, 156, 157, 158— Standing 
timber is immoveable property within meaning 
of — under s. 3, ol. 25 and ?. 4 of General 
Clauses Act— e Ben. Act VIII OF 1885, 
ss. 144, 184 and 193. soh. III. art. 2. 7 C.L J. 
152. 

(2396) — Ss. 154. 15(1, 157, 158, 0.2 r. 2, 

O. 13, r. 9 ( — Cii).Pro ( Code, 1882, ss. 3, 13, 111) 

— Suit for possession of land— Subsequent con- 
version of moveables on the land — Second suit lor 
damages for conversion. — Re9 judicata — Plain- 
tiff had sued for and obtained a decree for 
possession of certain land from which he had 
been evicted and for damages oaused by the 
defendants having out and removed certain 
trees from the said land. In the present suit, 
the claim was in respect of trees alleged to have 
been out and removed subsequent to the insti- 
tution of the previous suit and in respect of a 
quantity of timber which it was said had been 
stored on the land by the plaintiff and whioh 
also the defendant took away after the institu- 
tion of the first suit. Held that the plaintiff’s 
claim in respect of the trees cut and removed 
was in the nature of mesne profits. Held also 
that, as regards the claim for the timber stored 
on the land, the trespass on the laud was by 
itself no proof of any conversion of the timber 
found on tie land at the time the trespass took 
place. Notwithstanding the plaintiff ’s eviction 
from the land, the possession of the timber 
must be presumed to have continued in the 
plaintiff in the absence of proof of any act or 
acts on the part of the defendant with speoial 
reference to such goods, showing uuequivocally 
that tbe plaintiff was entirely deprived of the 
use of those goods. The conversion took place 
only subsequent to the institution of the prior 
suit. The causes of action relied on in the 
present suit being different from those relied 
on in the previous suit, c. 43, Civ. Pro. Code, 
did not operate as a bar to the present claim. 
MOYI v. AVUTHRAMAN, 22 M. 197. [R., 78 

P. K. 1902 = 137 P.L.R. 1902.] 

(2397) — S. 151 and 0. 11, r. 33 -Appellate 
Court, power of —• Making decree in favour of 
party not made party in lower appellate Court 
— Right of appeal, saving of, when new Code 
came into force— Pe tiding cases— Procedure.— 
Under r. 33 of 0. XLI of the Civ. Pro. Code. 
1908, the High Court is competent to make 
a decree in favour of a party in a second appeal, 
although such party was not made a party 
in the appeal before the lower appellate Court. 
When the new Oiv. Pro. Code oame into force, it 
applied, so far as procedure is concerned, to all 
oases whioh were then pending or to be insti- 
tuted. S. 154 of the Code means that nothing 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

shall prejudicially affect any present right of 
appeal. It oan have no bearing on the powers 
r f an appellate Court in dealing with appeals 
bn .'o - ABDUL AZIZ v. 8HAIKH MOMIN. 
9 lod. Gdij 815 

S. 156 ( = 1882, b. 3, first sentence). 

(2397 a)— 8. 156— SceNos. 2394, 2395, 2396, 
supra. 

S. 157 ( = 1882, s. 3, second sentence). 

(2397-6)— 8. 157— See NOS. 2394, 2395, 2396, 
supra. 

S. 158 ( = 1882. s. 3, cl. 2). 

ooi» 39 ££r 8 - 158-Sec NOS. 951, 2338, 2394, 
2^95, 239b, supra. 

(23981— S. 153, O. XXII, r. 4, 107 (2) and 

O. XXL, r 11 —See LIMITATION ACT, 1908 
arte. 171, 181, 10 A. 264, F.B. = A.W,N. 1888,’ 
112* 

The First Schedule. 

0. I, r. 1 ( = 1882, a. 26 = 1877, s. 26). 

See Parties to suit. 

(2398 a) O. I, r. 1 — See No. 467, supra. 

(2399) O. 1 , rr. 1, 3 and 1 ( = ss. 26 and 28 
Civ. Pto. Code , 1882) — Suit by transferee of 
mortgage against mortgagor and mortgaoee 
(transferor)— Portion of mortgage-debt dischara- 
ed prior to transfer— Misjoinder of defend- 
ants English rr, l and 4, O. XVI. — Per 
Benson and Wallis , JJ. (White, C.J . , Diss.)— 
Where the transferee of a mortgage has brought 
a suit for sale against the mortgagor and has 
joined therewith a claim against his transferor 
(the original mortgagee) for damages in case it 

S i u u a P p ^ ar that an y Portion of the mortgage- 
debt had been discharged by the mortgagor 
before the date of the transfer and so not be re- 
covorable in the present cuit from the mort- 

gagor the suit is not bad for misjoinder 

of defendants. Per Wallis, J. The use of the 
less defiuite words “ m respect of the same 
matter” in s. 28 (than the words “ in respect 
of the same cause of action ” in s. 26) would 
seem to show that it was intended to allow 

joinder of defendants not only when relief was 

sought in respect of the same cause of action 
but also when relief is sought in respeot of 
separate causes of action against the different 
defendants so long as they all arise “ in respeot 
of the same matter.” English decisions under 
T_ 4, O. XVI, are not applicable to s. 28, Civ 
Pro. Code, as the soope of the seotion Is 
wider than that of the rule. Obiter. English 
decisions on r 1, O XVI, apply to oases 
of joinder of plaintiffs under s. 26 of the Civ 
Pro. Code. AIYATHURAI RAVUTHAN v. SAN 

M o H i^ AD Meera RAVUTHAN, 18 M.L.’j 288 
— 31 M. 252. [25 M, 736, 27 M. 80 29 M* 50 

8 C. 170, 8 0. 963, 12 0. 655, 31 B 816 in’ 

c\Tl ?£a T - r-* 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 


t‘2399-a) — O. I, rr. 1. 4 I a)— See PRACTICE 
AND PROCEDURE. 10 Bom. L.R. 327 = 32 B. 

599. 


f2400) — 0 7. rr. /, 3, 4 fa), (6), 8 ‘2) % JO (2 , 
(3), (-5) and 72, 0. 0 t r .17. 0. 7,r. 11 ( = ss. 20, 
28. 32 and 03 Civ. Pro. Cede. 1882)' — Misjoinder 
of cauaes of action and par tics— Redemption suit 
— Mortgagor and his transferee of a portion of 
the mortgaged property can sue together to 
redeem it— Rejection ot plaint — Revision— - 
Punjab Courts Act ( XVITIof 1894). s. 70 (a <0 
b). — N, B, sons of ibe original mortgagor and 
J, N, to whom the equity of redemption of a 
part of the mortgaged property had been sold 
joined in the suit for redeeming it. They also 
alleged that the mortgagees had wrongfully 
taken possession of a portion of the property 
in dispute in exoess of what was mortgaged. 
Held , that the suit was rightly framed inas- 
much as there was one interest between all t he 
plaintiffs and only one oause of action. Held, 
also, that an order rejecting a plaint on the 
ground of misjoinder of parties or oauses of 
aotion is open to revision oithor under cl. (a) 
or (6) of s. 70 of the Punjab Courts Aot (XVIII 
of 1884). Nihal Singh v. Chaugatta 
Singh, 9 P.W.R. 1908 . 


(2401) — O. 2, rr. 7, 4 (a) i = C'iv. Pro. Code. 
1882, s, 20)— Suit by widow and adopted son of 
dereosed creditor— No contest as between plain- 
tiffs— Claim in the alternative— Misjoinder of I 
plaintiffs . The first plaintiff was the widow 
and the second plaintiff was the adopted son of 
a deoeased creditor. As the factum and validity 
of the adoption were disputed by the rever- 
sioners, both the plaintiffs joined in bringing a 
suit to recover the amount due to the deceased. 
Both of them were agreed that either of them 
should Dike it. The defendants oonlcnded that 
the suit, was bad for misjoinder of plaintiffs. 
Held that thorn was no contest as between the 
plaintiffs *nd there wa* not a different " cause 
of aotion ” for each within the meaning of 
s. 26 of the Code. Consequently there was no 
misjoinder of plaintiffs. PlNAPATI MRUTYUM- ! 
JAYA v. PINAPATI JANAKAMMA 26 M. 647 
F.B. (16 B. UP, f.\ CM. 239. Expl. [11, 
28 M. 500.] ^ 


(2402|-O. 1 rr. 1.1 in) ( = s. 26. Civ. 
Pro. Code , 1882)— Par ties- Partners— Where 
the plaintiff’s partner claimed to bo made eo- 
plaintiff with the plaintiff, but the latter refused 
to join him and the suit was dismissed. Held, 
that the order of dismissal was right. HUSSAIN 

Khan v. Hira Lal. 189 P L.R. 1908 2nd 
case. 


i 


(2403) 0. 7, rr. 1, 4 (a) Pro. Code, ! 

1882, s. 26 ) — Tenants. in-common — Right to 
maintain joint action.— Tenante-in-common 
may maintain a joint notion for past profits 
against their common agent. SHAMSUNDAR 
BOHIDAR v. RUNJOBAN HOTA, 13 C.P.L.R. 
130, (18 A. 131, 22 C. 933, commtnttd on,) I - 


(2404) O. 2. rr. 2. 4 (a), 8 (1) ( = ss. 26, 30. 
Civ. Pro. Code , 1882) — Common cause of action 
— Right to sue jointly .— All those plaintiffs who 
have a common oause of action can institute a 
suit jointly under s, 30 of the Civ. Pro. Code, 
1882, KALIDAS JIVRAM v. Gor Parjaram 
Hirji. 18 B. 309. [R , 20 C. 397.] 

(2404ai — O, I, rr. 1, 4. 9— Sec JOINDER OF 

Causes of action, 6 B. 266. 

(2405)— O. 7, rr. 7. 4 (a'. 9 < = ss 26, 31, Civ. 
Pro. Code , 1882 ) — Misjoinder of causes of action 
—"Cause of action meaning of. — The qualifi- 
cation implied in the words’* in respect ot the 
same cause ->f action ” in s. 26, Civ. Pro. Code, 
would be satisfied, if the facts which constitu- 
ted the infringement of the right of the several 
plaintiffs wore ibe same. Where a suit for 
reooverv of possession was brought by four 
plaintiffs jointly and it was stated that plaintiff 
No. 4 had purchased a ten-annas share of the 
properties from tho other throe plaintiffs. Held 
that the suit was not bad for misjoinder of 
oauses of action, 8UNDAR JHA v. BANSMAN 
JHA, 10 C.W.N 508 = 38 C. 367. 

(2405 a)— O. 1. rr. 1,4 (a), 9— See Pre- 

emption— General, i O.C. 308. 

(2406) 0. 7 , rr. 7. 4(a), 9 t S ( 2) f (3) t 

(5), 72 (=ss. 26, 31, 32, Civ.Pro.Code , 1882)— 
Parties — Striking out names of parties — Power 
of ( curt. — A suit was instituted, on a promis- 
sory note, by a firm of merchants and a person, 
who had obtained a transfer of the pro-note 
for, and on behalf of the firm. Tho defendant 
objeoted to the suit having been instituted by 
the two plaintiffs and the Court, struck out the 
latter of the two. The right to sue had vested 
in tho firm, but it was doubtful, when the 
suit was instituted, in which of the two plain- 
tiffs tho right to sue vested. Reid, that the 
Court bad no power, of its own motion, to 
strike out the namo of one of the plaintiffs at 
that stage of the suit ; the proper course would 
bo to allow both the names to exist on the 
record and pass a decree, in favour of both or 
either, as tho Court may ultimately determine. 

Nanak Chand v. Durant. 9 P.R. 1906 = 19 
P L.R 1906. 


I*-! VI 


-u. i, rr. l, 4 (a), 9. 13 (-Cm. Pro . 
( odo, 18.82 26, 31. 34'— Misjoinder of par- 

ties— Objection when to be taken-- Persons jointly 
interested — Antagonistic claim* of plaintiffs — 
Suit to set asi.’.e attachment --An objection as 
to misjoinder of parties oannot be taken for the 
first, time in appeal. The appellate Court ought 
not to allow the objection under s. 34 of the 
Code. The High Court reversed t he order of 
remand passed hv the lower appellate Court. 
Tho Court in this case found t hat- the claims of 
tho plaintiffs who were the widow and her 
adopted son. wore not antagonistic inasmuch 
as both of them asserted the adoption. Both 
tho plaintiffs made a common cause against 
the attachment of property in execution of 
decree, and they were jointly interested iti dis- 
proving the alleged title of the defendant. They 
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could therefore sue the defendant to set aside 
the attachment, under s. 26 of the Code. The 
second paragraph of s. 31 of the Code has no 
application to the case. FAKIRAPA v. RUD- 
EAPA. 16 B. 119. (6 M. 239, D.\ 3 M.I.A. 229. 
1 M.H.O. 197. R !, \_F , 22 C. 833, 13 C.P.L R. 
130. 2G M- 647, 5 Bom. L R. 703 = 28 B. 94 ; 
R ., 18 A. 131 = A.W.N. 1896, 2, 3 Bom. L.R. 
878 = 26 3. 259. 38P.R. 1903 = 97 P.L.R. 1903]. 


(2409) — 0. 1. rr. 1, 4 (a). 9. 13 ( = Civ . Pro. 
Code, 1982, ss. 26, 31, 34 —Misjoinder of 
cause of adieu — The plaintiffs (5 in number), 
brought a suit for the recovery of certain pro- 
perty, under a titlo of inheritance from one M, 
who died in 1381. The plaint set forth that 
the first three plaintiffs were entitled to suo- 
ceed to the property in suit as heirs of M. and 
that they had 9old in 1S92 their interest in a 
portion of the property in suit to plaintiffs 
Nos. 4 and 5. Held, that the expression ‘ cause 
of aotion ’ in ss. 26 and 3L of the Code of Civil 
Prooedure should be interpreted in its limited 
sense, so as to include th9 facts constituting 
the infringement o? the right, but not neoes- 
sarily also those constituting the right itself ; 
that plaintiffs Nos. 4 and 5 had the same 
cause of aotion arising from the infringement of 

the title of the first three plaintiffs as heirs 
of M by the assumption on the part of the 
defendants of the possession of the property in 
suit on the death of that lady ; and that the 
suit was in accordance with the provisions of 
s 26, Civ. Pro. Code. Held, further, that the 
provisions of s. 34 of the Code of Civil Proce- 
dure were not applicable to the case. AKBAR 
KHAN v. WAZIR KHAN, 3 O.C. 176. 


(2409) — 0 . 1, rr. 1, 4 (a), 0-2, rr . 3 , 6 ( — ss 26 
Civ. Pro Code, 1877 )— Joinder of parties 
who claim adversely as plaintiffs- Misjoinder . 
The words, “plaintiffs are jointly interested 
against the same defendant,” in 9 . 45, Civ. Pro. 
Code, mean, it is not enough that the plaintiffs 
show’ a title in one or other of them to the whole 
or a portion of the estate in competition with the 
defendant. but they musteach be jointly interest- 
ed with the other in the several causes of action 
not neoessarilv equally interested, but jointly 
interested . [R. IS C.P.L.R. 130], Haying 

regard to the language of s. 26 and that 
of the latter part of s. 45, the Code does not 
authorize the joining of plaintiffs in a suit in 
respect of distinot causes of aotion, in which 
[hey arenot jointly interested and tbe.r interests 
are not merely conflicting, but antagonistic. 

mfs , -22 C. 833; D.. 16 B. 119.] Where a 

widow of a deceased Hindu, and a son alleged to 
have been adopted by that widow, are made 
nlaintiffs in a suit against a third person (the 

Widow questioning the adoption) such a suit is 
bad for misjoinder. LINGAMMAI, 

AMMit 6 M. 239 [fl„ 89 P.R. 'em' 
D.R. 1903; ft, 5 Bom. L.R. 708 -28 

26 M. 647.] 

(2410)— 0. 1, >r. 1, i (a). 0. 6, r. 17, 0. 7, 
.11 ( = ss. 126 and 53, Civ. Pro. Code, 1883) 


— Suit for libel— Misjoinder of plaintiffs and 
causes of action— Cause of action, meanino of 
— Six plaintiffs in libel suit, if suit to be dismiss- 
ed. — Six members of the police foroe jointly 
sued to recover R?. 20.000 for alleged libel by 
the defendants. Held, that the suit was bad 
for misjoinder of plaintiffs and causes of action 
<22 C. 833, 11 C. 524. 26 B. 259, R.) The 
Court, however, instead of dismissing the suit, 
directed the plaintiffs to eleot, if 30 advised, as 
to which one of them should prooeed with the 
suit and that, after such eleotion, the plaint be 
amended by striking out the other plaintiffs 
and making other consequential alterations. 
S. C. ALDRIDGE v. A. 8. BARROW, 11 C W.N. 
680 = 34 C. 662. [R., 1 S.L.R. 181.] 

(2410-a) — O. I, rr. 1. 4 (a), O. VI, r. 17, 
O. VII, r. 11 — See TRANSFER OF CIVIL CASES 
28 M. 500. 

(2410*6) — O. I. rr. 1, 4 (a) O. XVIII, rr. 1, 
•2 (1), (2), (3), 3 -See PRACTICE AND PROCE- 
DURE, 10 Bom. L.R. 327 = 32 B. 599. 

(2410-c) O • I, rr. 1, 10 — Suit by person 
having no right to sue — Person having right 
whether can be joined as plaintiff .—A person 
who has no interest in the subjeot-mattor of a 
suit and, therefore, no cause of aotion to insti- 
tute the suit, cannot bring a suit and after- 
wards, in order to give himself a cause of 
action, add the name of some person in whom 
a right of aotion exists, The power given by 
the Civ. Pro. Code, to add parties as plaintiffs 
is limited, and no perscu should be added as a 
plaintiff, unless his presence before the Court 
is necessary. ABDULLAH BEG v. ABDUL 
Hasan, 11 Ind. Cas. 223. (20 B. 537, F : 33 C 
657, 10C. W.N. 662, 33 M. 115, 7 M.L.t! 
185, 5 Ind. Cas. 931, 30 M. 419, 2 M.L T.' 
447, R.) 

O. I, r. 3 ( = 1882, s. 28 = 1877, s. 28.) 

See Parties to Suit. 

(2411) — O. 1, r. 3— Purchaser — Mortgagee — 

Conditional sale — Party, addition of— High 
Court, revisional power a tenant under 

X, executed a conveyance of his holding in 
favour of B. X sued to ejeot B on the ground 
that the holding was non-transferable. A applied 
to be made a party to the 3uit., on the allega- 
tion that the oooveyanoe was in reality” a 
mortgage by conditional sale, and that he him- 
self was still in possession. The Court refused 
the application. Held, that, to prevent 
multiplicity of litigation A should have been 
made a party defendant. Held, further, that, 
as the application of A had been improperly 
refused, it was oompetent to the High Court 
to interfere. DWARKA NATH Sen v. KlSORI 

LAL GOSAIN, 11 C.L J. 426 = 14 c. W.N. 703 
= 6 Ind. Cas. 349. (11 C.L.J. 420, F.) 

(2411-a) O. /, f. 3 8uit to set aside aliena- 
tion by widow— Addition as defendants of 
alienees from widow’s alienees— No misjoinder,- 
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CIy, Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
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- See Misjoinder of parties and Causes 

OF ACTION, 13 C.P.L.R, 9. 

(2411-6) — 0- I, r. 3 — See NOS. 298-rt, 503* 
1684, 1771. 2399, 2400. supra. 

(2412) — 0. I, r. 3, 0. 2, r. 3 and s. 77.5 — 
Suit against several defendants — Misjoinder of 
causes of action— Order 9 e turning plaint for 
amendment — Illegal — Revision — Construction 
of sections . — Where, in a suit by some of several 
mortgagees instituted against the mortgagor 
and the other oo-mortgagees who refused to join 
in the suit as plaintiffs, the plaintiffs who ol aim- 
ed two-third interest in the mortgage between 
themselves prayed for foreclosure as against the 
mortgagor, and prayed as against the co-mort- 
gagees tha'., if the mortgagor had made pay- 
ments to them as alleged by him shortly before 
suit, they should transfer to the plaintiffs two- 
thirds of the amount so paid. held, that the 
suit was not bad for misjoinder of causes of 
notion against the several defendants. Tho 
provisions contained in O. 2, Civ. Pro. Code. 
1908, entitled “Frame of the Suit ” must be 
read so as not to clash with those in the preced- 
ing order regarding “ the Parties to Suits. ” 
upon the well-known principle that the 
construction of a statute is to bo made of all 
the parts together and not of one part only by 
itself. (11 B. 133. 31 M. 252. 1 NLE. 4,9 
O.P.L.R. 125,72.) Tho cause of action against 
the oo mortgagees for the sums paid is identical 
with that agaiust tho mortgagor tor any balance 
unpaid ezoept for the actual payments to the 
mortgagees. The application of O. 1 . r. 3, 
Civ, Pro. Code, 1908, is not incompatible with 
the existence of some discrepancy between the 
causes of aotion against several defendants 
The word “case” in s. 115, Civ Pro. Code, 
1908, must he understood in its broadest and 
most ordinary sense (14 C. 7Gs. 18 B. 61, 72.) 
and an illegal order of a District Judge return- 
ing a plaint for amendment ui iy bo interfered 
with in revision by tho High Court. MAHADEO 
V. NAGO, 7 N.L.R. 130. 

(2412-a)— O. I, r. 3. O. VII. r. II, O. XLI, 

r. 23, s. 104, 0. XLIII. r. 1 — See MULTIPART 
OUSNE8S, 6 C.W.N, 585. 

(2412-6)— 0. I, rr. 3, 4— See MISJOINDER 
OF PLAINTIFFS AND CAUSES OF ACTION, 27 
M. 91 = 13 M.L.J. 479. 

(2413) O, 1 rr . 3, l (6) { — Civ. Pro. Code, 

S* V<8) Scope of section. — Tho provisions of 

s. 28 are not imperative, but only allow a discre- 
tion ; and in a suit for rent, where the defendant 
seta up the title of a third person under whom 
he claims to bold the land, it is muoh better, 
both in the interests of the Government revenue 
and for the convenience of a proper adjudication, 
that the question of title should bo tried in a 
suit directly framed and brought for the 
purpose. LODAI MOLLAH v. RALLY DASS 
ROY, 8 C. 288 = 10 O.L.R. 581. 

(2414>— 0* /, rr. 3, 4 (6) = (s. 88 Civ. Pro. 
Code, 1882 } — Joinder of parties and causes of 


CIy. Pfo. Code (Acts Y of 1908, XIV of 1889 
X of 1877, XXIII of 1861 and VIII of 
1S591— continued. 

action Misjoinder — Trustees.— k olaim to 
direot a trustee to render accounts of the trust 
property during a oertain period was joined with 
a olaim agaiost the trustee and others, who 
dealt with the trust property, to render accounts 
for another period. Held, the suit is not baa 
for misjoinder of parties and causes of aotion, 
as t.be claim* related to the same matter! 
MOHAAIED ALI SULT AN v. HAJEE ABDUL 

KHAELVI Rowther. 9 M.L.T. 233 = 9 Ind 

Cas. 965. (27 M. 80, D., 29 M. 50, 31 M. 252, 

i2.) 

(2415) 0. 1, rr. 3, 4 (6) <=Cit). Pro. Code, 

1882. s 2$) — Joinder ol defendants. — In a suit 
by A against B to enforce specific performance 
of a contract entered into by B with him, B's 
son may be added as a defendant for a declara- 
tion as against him that the agreement is bind- 
ing on him, for, suoh a joinder is permitted by 
the terms of s. 28 Civ. Pro. Code. AL\GAPP\ 

v. Siva Rama Sundara, 4 M L.J. 288. 


l , rr. -i ( 5 ) ( = s . *^S, Civ. Pro . 
Code, 18S2 • — Persons joined as defendants— 
Relief claimed in the alternative — Suit not bad 
for misjoinder of parties and causes of action — 
Rent paid to manager of joinit family — Family 
subsequently divided -Slid aaainst the payers 
and (he members of the family.— Certain tenants 
paid rent to tho manager of a joint family to 
whom they had executed a muchihka, blit 
whon the family became subsequently devided, 
ono member sued the othor members of his 
family for the recovery ol his share of the 
income, and joined the tenants as parties to 
the suit, and his olaims were laid in the 
alternative against them. Held , the suit in 
which the two claims were laid down in the 
alternative was not bad for misjoinder of causes 
of actiou and parties. VERUKOLA alias PENTA 
JOGIAH v. MUDIYA lvAMUDU, 5 M.L.T. 282 = 

6 M.L.T 139. (31 M. 252, 12 C. 555, 6 C.L. 
J. 190. F.i 


\ " * 




Code, 1882) Malversation of ward's property 
by guardian— Property sold to and in posses- 
sion of different defendants- Suit by ward 
against guardian , and the others tor recovery 
of property —Whether parties and causes of 
actiori mi\j.nned. — Whero, iu a suit by a ward, 
the cause of aotion arose from the malversation 
of the guardian iu regard to his ward’s property 
aud from tho ward’s right to have an aooounfc 
of his property aud to recover it, and where the 
persons, to whom the ward’s property was 
sold and who were in possession of it, were 
made oo-defoudant3 with the guardian, held 
that, under s. 29, Civ. Pro. Code, there was 
neither misjoinder of parties nor of oauses of 
action. DORASAWMY PlLLAY v. ANGAMMaLL, 

3 M.L.T. 286 = 18 M.L.J. 265. 


(2418) 0. I, rr, 8 , 4 (6) (— s. 28, Civ. Pro 
Code, 1882 )— Misjoinder of parties and causes 
of action— Suit to determine to xvhich of tho 
defendants plaintiff is liable and to restrain the 
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Ciy. Pro. Code (Acta Y of 1908; XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


other from interfering with 'plaintiff — Inter- 
pleader suit. — Plaintiffs alleged that ooth first 
and second defendants claimed a charge for the 
use of certain water and prayed the Court to 
determine which of the defendants was entitled 
to it and to restrain the other from interfering 
with plaintiff and to make him refund the 
charge he had already collected. Held , that the 
suit did not offend agaiDot the provisions of 
s. 28. Civ. Pro. Code, 1882. KOMARAPPAN 
NAICKEN v VENKATACBELLAM PILLAI, 4 

Ind.Cas. 312 = 7 M.L T. 16 . (31 M. 252, 18 

M.L.J. 238, Appl.) 

(2419) — O. I, rr. 3 , / (b), 9 ( = Civ . Pro Code 
1877, ss. 26', 3D — Misjoinder— Plaintiffs having 
different shares in the same property j — Persons 
owning different shares in the same property, 
who are alike affected by aoy transaction or by 
the acts of the defendants in relation to the 
whole of euch property, may join in bringing a 
suit. RAM SEWAK 8INGH V. NaKCHED 
SINGH, 4 A. 261, F.B. ( R .. 18 A. 131. 13 C. 
p L.R. 130, 87 P.L.R. 1903 = 38 P.R. 1903.] 

(2420) — O. 1, rr. 3, 4 (o) ( = s. 28, Civ. Pro. 
Code, 18S2 )— Misjoinder of paniis—Agtnt of 
plaintiff impleaded along with the debtors on 
alternative claim.— bait for the recovery of 
money lent to the 1st defendant by plaintiff’s 
agent, the 4th defendant. The latter was im- 
pleaded and relief against him prayed for in the 
alternative ;n respect of the sum in question as 
the first defendant denied the loan m toto prior 
to the suit. Agreeing with the contention on 
behalf of the appellant, hdd, that 9. 28, Civ. Pro 
Code, warrants such alternative olaims being 
made, the matter in respect of which the claim 
is made being the same within the meaning of 
the section. MEYAPl’A CHETTY v. PERIAN- 
NAN CHETTY, 16 M .L. J. 39 — 29 M. 30. (27 

M 80. D.) [A. 31 M. ‘252=18 M.L.J. 238. 

6N.L.R. 33.] 

I242L — 0. I. rr. 3, I (b) (»Ciu. Pro. < ode, 
1852 s. 28) — Al ernativc claim. Under a. 28, 
such au alternative oiaim may be made against 
cno or more of the several defendants. RAJ- 
DAUR CHOWDHRY V. ^ALAKISTNA Bh ATTA- 

CHARJYA, 8 C. 963-11 C.L.R. 330 C - 

M.L.J. 288 = 19 M. 211, 29 M. o0=l6 M.L.J. 

39, 31 M. 252=18 M L J. 238.] 

(2422) — 0. I- rr. 3, 4 (b) (=s. 28, Civ. Pro. 

Code 1882) — Suit by trustee— Co-trustee made 

dlt dint without showing that he refused to be 

joined as plaintiff .-A suit hy a trustee, m 

which be joined a oo-trustee as one of the 

defendants, should not be dismissed merely 

because it was not shown that the co- tru^ee 

refused to be joined as plaintiff. It » s 

terial whether the co -trustee « * ^v^ERA- 

or , plaintiff. BASU MODJUAB J VEERA 

SaWMI PILLAI. 4MeL.lt \ 

24 M. 296, Not F. ; 29 M. 803. 2c C. 409, F.) 

(94231 O. I, rr. 3. 4 (6) <«s. 28, Civ. Pro 

Code 1882 )— Misjoinder ol defen ants 

ce/ure.-Tde pl.int.fi sued eleven persons jointly 


for a declaration of his proprietary title to oertain 
trees. He stated in his plaint that he had 
previously applied in a Court of Revenue for 
entry of bis name in respect of these same trees, 
and that “ his application was opposed by the 
defendants Nos, 1 and 2, who, asserting their 
own proprietary title, denied the plaiutiff’s pro- 
prietary title.” He further stated that the 
Court of Revenue had rejected his application 
and entered his Dame in respect of 36 only out 
of the 169 trees claimed. He went on to 
allege that he was in possession of all the iree9 
in suit by virtue of his ownership and by right 
1 of his having planted them, aDd that the 
defendants had nothing to do with him, but 
were interfering with the trees on the strength 
of the above mentioned order of the Revenue 
Court. Held , that the suit framed as above 
desoribed fell within the provisions of s. 28 of 
Civ. Pro. Code, and that the Court should 
have given judgment against such one or other 
of the defendants as it found to be liable accord- 
ing to their respective liabilities without amend- 
ment, or to have allowed the plaintiff to 
; amend, but should not have dismissed the suit 

i in tot o. Brij Mohan Pande v. Ghurhtj 
RAI. A.W.N. 1893, 23. 

(2423-rtf — (). 7, rr. 3. 4 (b) ( = Civ. Pro. Code . 
1882, s. 28) — Cause of action— Parties to suits — 
Practice . — Where the right to relief in a suit is 
io respect of the same matter, the plaintiff 
might join as defendants persons who hold 
decrees against different persons, but whioh 
decrees have teen obtained by them iD respeot 
of the same property whioh the plaintiff claims 
in the suit as his. RAGUNATH MUKUND v, 

Sarosh K. R, Kama, 23 B. 266. [F., 10 M. 

L J. 234; Cows , 1 P.R. 1905, 9 = 83 P.L.R. 
1905; R.. 25 M. 736, 27 M. 94 = 13 M.L.J, 

| 479, 9 O.C, 339.] 

(2423 rt D— O. I, rr. 3, 4 (b) — See ACCOUNTS 
— General, i O.C. 215. 

I (2423 b) — O. I, rr. 3, 4 (bl— See DECLARA- 
TORY DECREE, SUIT FOR— DECLARATION 
| OF TITLE, 13 C. 147. 

(2423-c) — O. I, rr. 3,4 (6) — S(e JOINDER OP 
PARTIES, 4 C.W.N. 590. 

■ 

(2423-d) — O. I, rr. 3. 4 lb) — Test under — 8ee 
LIMITATION ACT. 1908, art. 62, 9 M.L.T. 
467 = 8 led. Cas. 1087. 

(2423-c) — O. I. rr. 3, 4 (b)—See MISJOINDER 
OF CAUSES OF ACTION, 1 P.R. 1905 = 83 P. 
L.R ieo5. 

i (2423-C -O. I, rr. 3. 4 (b )— See MISJOINDER 
; OF Parties, ll Bom. L.R 34 = 83 B. 293 = 

I 5 M.L.T. 230= 1 Ind. Cas. 120. 

I 

(1423-r/) — O. I, rr. 3, 4 (b )— See MULTI- 
F ARIOUSNESS, 9 Bom. L.R. 482=31, B. 516, 

2 C. 555. 

(2423 -h)—0. I, rr. 3. 4 (6 )— See REGISTRA- 
TION ACT, 1908, s. 17, A.W.N. 1905, 100 = 27 
A. 564 = 2 A.L.J . 692. 
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CIy. Pro. Code (Acts Y of 190B, XIV of 1883 
X of 1877, XXIII of 1861 and VIII of 
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of the plaintiff’s right by the first defendant 

Indar Kuar v. Gur Prasad, ll A. 33= AW. 
N. 1888, 283. (5 A. 163, Ccn.)[F., ‘24 A.358;R.. 
13 C.P.L.R. 9, 29 A. 2C7 = A.W N. 1907, 36 = 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882.' 

X of 1877, XXIII of 1861 and VIII of 
1^59) — continued , 

*n^ 23 TLt'~ 0, If rr * 4 Bight of 

suit— Miscellaneous, 2 c.w.N. 6i. 

1^77, ss. H6, h'-kiSUl ~o, ‘p^efand ! 9 ’ 29 A - 267 = A. W N. 1307, 36 

causes o/ action .- Whors ibe L« c r of ■ 5 r ' l' R 47 ' fVr A, f' N ' 1S08 ’ 335 

of 8 s n 2 d 8 D ri. W9 p n °V h . 8 u m the se,,se t , ‘24271-0. 7, rr 3 , .7 ,6). O. a, rr. a and 6 

ninLV’t Pr ° Code ' acd tbe P‘ ainti fi’s ( = ss. 28. 75, Cir. Pro. Code, IHS'21- Suit for 
m!^°! aCt,0n aga,n81, tbe several defendants posscssioti 0 / land as well as for refund of vur. 
were distinct wuh regard to s. 31, held that tbe 1 — i ^ 

emt was rightly dismissed for misjoinder of 
parties and causes of action. 1LHAI Begam 
v. KHURSHED ALI.A.W.N. 1881,172. 

(242 ^~°* 7 - •?. A 0. «. r. 7;, 0. r. 

7. < = Pro. ( ode, 1882. 5 s. *6‘, 31 


53)lcwn/ / *«*. «• ** . 4 /, I action. SARA.TUL HUO Khan v ABDUL 

Plftinfift S ] °' 10, n d mtan ' n 9°f-Miy<nndcr— I Rahman. 29 c. 257 = 6 C W N 300 IRC 9 fi 3 
irJaintrfi claiming the richt, todm nmnun...,, 1 ,0 n „ . . , . J \ ,I V_ auu ' >*• Jb3 » 


Plaintiff cla<ming the right, to the property in 1 
suit on the death of a Hindu widow, and 
impugning three different sale-deeds executed 
by her while she was in possession, brought the 
suit against three sets of defendants, each set 
being in possession cf distinct and separate 
portions -f i he property claimed. Such a suit 
wa9 he.d not to bo authorized by s. 28 of the 
Liv. Pro Code. Nor was it a suit which wan 
protected by tbe first paragraph of s. Ol of the 
Lode, as there was in it not only misjoinder of 
parties but also misjoinder of cause of action, 
-there was, so far as these three sets of defend- 
ants were concerned as sets, no joint cause of 
action against ihem in respee. of the same 
matter. Pbcre being nothing in the Civ. Pro 
Lode to authorise a suit against several defend- 
ants who were brought in, each in respect of 
a cause of action in which the others were nut 
concerned, the Court of first instance should 

have burned the plaint under 

8Ub 5,1 3 oi lhe Code for amend- 

J?.mJ l, | tbe Rr ° U ° f ‘ tS baV,r) * bef}0 wrongly 

of a e. I by f“ ° f m,p j ° ,ndero1 parties and 
of causes of action. C.ANESIII LAL v. Khai- 

RATl SnsGH. 16 A. 279 = A. W. N. 1894 82 (17 
163 7 B um/ 2 f.'p- 1 ’- 32,1 3 N -W.P. m; 5 A. 

9 c’.P.L.R '■d! ^6 0^! , 4 ) 1 [%' 


action.— A suit by a purchaser of property for 
recovery cf possession of land, against a person 
who dispossessed him, and also against the 
vendor for refund of purchase-money, is uot 
bad for misjoinder of parties and causes of 
action. SARA.TUL HUQ IvHAN v. ABDUL 

D 1 TT n * A r-» n n n A A. r 


I 


(2420) 0. J, rr. ./. (£) 0. " rr H r 

(= Civ. Pro Code 1882 sc 's iV v • \ 6 

Property, of which » pin Zd been 

to ho ,n y , MOr ' KI ‘ Keti b5 lbc first defendant 

defonH TL ' ° n the P rol ' nd ‘but the fi„t 
defendant bnii no title to m a ko such it mortgage 

while bolh the dcfendantsinnintained such tillo 
it was Ilf Id that thero was no misjoindor of onuses 
of action bemuse the title of the second defend! 

ant was derived from the first, and was entirely 
dependent upon the failure oi the plaintiff's 
ola.m against the latter, thereby giving £0 to 
nly one cause oi aotion, vh., the inlringoment 


13 C. 123. V.\ 23 C. 621, D.) [R„ 31 M. 252 
= 19 M.L.J. 23S ; D . C C.W.N. 595.] 

(2426) O. 7, rr. 3, 7 (b),0. 2. rr. 11. ti • =ss. 26, 
li. Ci. pro. Cotlc, 1852, — Some matter, 
meuning oj . — ‘ Matter ’ in s. -28 oi the Code 
means the subject-matter of the suit. So, where 
the subject-matter of the suit was a debt cl a 
certain sum with the interest thereon aue 
under a promissory note, a suit against the 
makers of it, along with a person who subse- 
quently became surety for the payment of 
amount duo on the note, was held, to be not 
bad for mullifariousness. MAUNG ME 1 K v. 
lv. A. MEVAPPA CHETTI, 3 L.B R. 191. (5 A. 
103, 77.) 

(2429) O. 7, rr. 3, 1 (6), O -J.tr. 3, 6 
( = ss. JS, jr>. Civ. Pro. Code. 188 2)— Mis- 
joinder 0 / causes cf action — Suit for j urtition by 
S07)ir of several melvaramdars — Kudivaramtlars 
made parties to the suit, whether had for mis- 
jivnutr. Where, in a suit by some of several 
uirlvncainaars of a village, for the partition of 
ihe village, uot only the other uicharaindars, 
but also the ryots or hudivaramaars were made 
defendants for the purpose or decermiuing and 
defining certain rights a? between the mf/* 
voramders and the kudivaramdars , it was held 
that the suit was bad for misjoinder of causes 
of action. Obiter dictum, — In a suit for the 
partition cf joint family property or in an 
administration suit, though it might be con- 
venient to ascertain the precise amount, of the 
debts duo to the estate yet the making of all 
the debtors to the estate parties to the suit, 
with a view to recover the debts or establish 
such debts by a binding declaration, is bad for 
misjoiuder of causes of aotion. RamkriSBNa 

Aiyar v. KRISNA AIYAR, 18 M.L.J. 85. tt> M. 
90, 77.) 

, (24 29- a) O. I. rr. 3, 4, (b). O. II. rr. 3, 6— 

cSrc Cause of action, 5 p.r. isy6. 

(2430)— 0 . 7, rr. 3. -7, (6), 0. 2, rr. 6. 7,0.6 , 
r - i: \ °- 7 '- 11 * s. 99 (Civ. Pro. Code, 1882, 

^ b ’ 57S)—Distinet causes of action— 

M isjoinder—piscretionary powers of Court*— 
Where plaintiffs sue the first defendant, fot 
damages for his breach of contraot as an agoot 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXHi of 1861 and VIII of 
1859) — continued. 


Civ. Pro. Code. (Acts Y of 1908, XIV of 1982, 
X of 1877, XXHI of 1861 and VIII of 
1859) — continued. 


of the firm in which the first plaintiff and third 
defendant are partners, and the third defendant 
for dissolution of the partnership, the plaint 
alleges two distioot causes of action and there- 
fore such a suit is not maintainable. The fact 
that the plaintiffs also make a claim for dama- 
ges again - 1 the third defendant in the suit does 
not prevent the cause of action against the first 
defendant from being distinct from that against 
the third. Even if the plaiutiffs were entitled 
to rely on the words "in respect of the same 
matter’ in s. 28, Giv. Pro. Code, as warranting 
construction being placed upon the section from 
that which the English Courts have adopted 
with reference to the corresponding r. 4 of 
O. XVI, it cannot be said that the right to 
relief alleged to exist against the first defendant 
is in respect of the suue matter as the right to 
relief alleged to exist against the third defend- 
ant. The matter .in the one case is an alleged 
breach of contract by an ageut of the firm. In 
the other case, it is the right of one partner in 
the firm as against the ether partner, to have 
accounts taken, and the partnership wound up. 
There is f he lurtber objection to the plaint, 
that the plaintiff as one of the partners of a 
partnership firm cannot sue in his own name 
an ageut oi the firm for breach of contract 
with the firm, unless the cause ofaction has been 
in collusion with the other partner. Where 
the case ot each defendant must be decided 
on its own merits without any reference to 
the case of another and the case of each will be 
different there is a misjoinder which must 
affect the merits of each man’s case and whiob 
cannot therefore be passed over as a mere irre- 
gularity and condoned as such under s. 578, 
Civ. Pro. Code. (24 C. 540, considered). S. 46 
Civ Pro. Code, empowers the Court to order 
that a suit be oonfined to such of the causes of 
action as may be conveniently disposed of in 
one suit, and has no application to a case where 
separate causes oi action are alleged against 
two defendants. (8 B. 616, R.) The power 
given to the Court by s 53. Civ. Pro. Code, is 
only a discretionary power, and when a Court 
of first instance decides a question of misjoinder 
in favour of the plaintiffs in a suit the defend- 
ant is not precluded lrom raising the question 
.1 ATtttHAPPA CHETTY v. Muthu 
p X CHETTY 2 M. 80. [A T o< F., 3. M. 

££^8 ML Tm ; D; 29 M. 50 = 16 M.L.J. 
39.] 

O 1 r 3, O. 2 , r. 3— Misjoinder of 
(2 A 3 . \ nd causes of action- Practice and 
Va/t dnre -The word " same ” which precedes 

^ words » lot or transaction ” in O. I, r. 8. 
P p r0 Code, governs also the words series 
of acts or transactions” and must be read 


from the same series of act or transactions , 
and secondly, there must arise between the 
plaintiff and all the defendants some common 
question either of fact or law. The plaintiff 
may in one action unite several causes ot 
action against several defendants provided that 
all such defendants are jointly liable in respect 
of each and all of such causes of action, and 
the condition precedent to the plaintiff being 
allowed to join several causes of action against 
several deiendants is that such defendants 
must .all have a joint interest in the main 
question raised by the litigation, and causes of 
action joined in one suit, ag-inst several 
defendants must be causes of action in which 
the defendants are all jointly interested. It is 
not necessary that every defendant should be 
interested as to all the the reliefs claimed in the 
suit, but it is neoessary that there must be a 
cause of action in whien all the defendants are 
more or les9 interested, although the relief 
asked against them may vary. UMaBAI v. 
Bhavu BALV\nt 11 Bora. L. R. 499 = 3 Ind. 
Cas. 165 = 34 B 358. 

0. 1, r. 4 ( = 1882, ss. 26, 28 = 1877, ss. 26, 
28-) 

(2431-n) — O. I. r. 4— See NOS. 467, 503. 1684, 
1771, 2399. 2399 -a. 2100. 2101, 2402, 2403, 
2404, 2404-a, 2405, 2105 a, 2406. 2507, 2408, 
2409, 2410, 2410 a, 2410-6, 2412 6, 2413. 2414, 
2115, 2416, 2417, 2418, 2419, 2420. 2421, 2422, 
2423. 2423-rt to i. 2424, 2425, 2426, 2427, 2428, 
2429, 2429-a, 2430, supra. 

(2431-ft 2 ) — O. I. rr. 4, 9— See INSOLVENCY 

—Miscellaneous, 3 a. 799. 

(2431-6) — O- I, r. 4, O II, r. 3— See MULTI- 
FARIOUSNESS. 5 A. 163, F.B. = A.W.N. 1882, 
202 . 

0. 1, v. 6 ( = 1882, ss. 29 = 1877, a. 29). 

See Parties to suit. 

v 2432) — O. 1, r. G. ( = Civ. Pro. Code, 1882, 
s. 29 ) — Contract Act [IX of 1872) , s A3 — Parties 
to suit — Suit by member of joint family against 
some cf members of firm — Chief Court's power 
on appeal against order of remand to go behind 
findings of fact . — The Court of first instance 
dismissed a suit based on an account stated, on 
the grounds that the plaintiff oould not sue 
alone, being joint with his father and brother, 
and that the defendant could not be sued alone, 
being joint in business with his brother. On 
appeal, the lower appellate Court found that 
the plaintiff contracted with the defendant 
only on his own behalf, and not on behalf of 
his father and brother, and remanded the oase, 
under s. 562 oi the Civ. Pro. Code, to the 
original Court whioh deoreed the olaim. On 
appeal against the order of remand, held , (1) 
that the faot of a decree being passed after 
remand was no bar to the hearing of the appeal, 
(2) that the transaction in suit having been 
entered into by the plaintiff on hie own behalf 
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(Jiv. Pro. Code (Acts Y of 1908, XIV of 1882, 

1859 f ) 8 ll) XX l U ° f 1861 and VI11 °< 
1859)— continued. 

only, and being hie own name, he could sue 
alone, and ( 3 ) that the decree wps rightly passed 
ag a m 8t th e defendant. Under b.mS? the 

nnnn a 1 A f 0 ’ th6 p,aintiff ’ io » suit brought 

defendant tT mad ° by a fifm ' select as 

wth,«?n h0S 5 pa : rtDer8 whom he 

aeainst a l! ow , ,n8 his ri Rbt of suit 

L V ? h ® does not defend- 

ants, to be barred. (6 B. 700, F.i On an 

appeal from an order of remand, the Chief Court 

;T' d r ep n ® Dd ; nR8 0f ,aot drived a by "he 

lower appellate Court in cases in which no 
appeal would lie to the Chief Court from the 
eventual decree in the suit. Jag LaLvShi 
IjAL, 28 P.L.R 1902 = 37 P R ion? n* a 

113, 6 P.R. 1892 at p. 27 7? , ' U5 A< 

0 ’32j. r ' 8 ( = 1882 ’ 8S 30 - 32 = 1877, S3. 30, 

See Parties to suit. 

A dm in It *' r ‘ 8 ~ Parlic *> addition of— 

Administration Suit-Practice. -U a person 
belonging to a body of persons on wboso^ehalt 

na?tv h h8S b f S u 6 ed ' olaims t0 be added aa » 

party, he must show that his interests will be 

allowed^ 8aeoted . t0 hifl Prejudice if ho is not 

ooiXft Of th me He mu8t abow tb »t the 
that ac' h6 u 8U,t 13 DOt iQ P ro P 6r hands or 

nnrnort , 0U 18 be ‘ Dg taken by tho Pities, who 
purport to represent him, in some way whioh is 

tioTsukiU hl9 . ,nfcer f t9 - lu *n administra- 

a- 0x tremely undesirablo that indi- 

lest thevl 8h ° Uld h8 addcd HS Parties, un 
person whoTa^rr/J 81 r0ug roasOD tbat the 

person, who haa filed the suit on their behalf 
ia not conducting it ,n the proper way. it i* 
not enough that they should be willin/to bear 

8HIVJI, 11 Bom. L R. 1034 = 34 B 420 

f Ued ln rc P re Mntative capacity— 

wS-fllf 'iw«i property o, those so repre ■ 
f . a i 7 e - 7 , 3 , t ^’ c , ^ r 

rmrd^Fxf U f^“ UHfir,n ~ Partne,s ,wl 

E ~ 

St, * i t 

TTnd [ p° rd ' (1 2 M. 356. 33 JI 483 ft 

SS-MSSfift;.* * b * 

^ against a firm, execution may ^ssuo ^nly 
against any property of the partnership s 0 far 

thn« “l™ W u° ar ° n0t ' ud ' v i<lually served and 
those who have not appeared are concerned 


.Pro. Code (Acts Y of 1808, XIV of 1889 

d 877 XXIII „f i86i and vill ®oi 
1859) — continued. 

?' .^ XI ’ i' 6 °°' the 0iv ' Pro - Code - oorresponde 
to this rule, sahib Thambi Mabakayar v 

Hamid Marakayar, 19U, 2 M.W.N. 831. 

(2433-6)— O. I, r. 8— Representative enit bv 
riparian ownere-Division by Government for 

CausenV 18 ?- P U :P° s6s -O a “^ 0 necessary- 
°1 act,on distmot — Sec GOVERNMENT 

131=33 * “i 

PROCEDURE^ C.’ 604 =T3 S c!l F R A ?42 ICE ^ 

ACT 4 I90ts a i I] S' B. 4 e 32 92 ~ SfC L,M ‘ T ™ 

TATWVAr'jl"' 8 ' 10 (1 >' m-Sic Lliil- 

TATION AC i . 1908, 8. 22, 14 C. 400. 

(243.9.,. _°. I, rr 8 10 (3)> 1, and 

L R 1900 N P , TI ° t J“^ ISCELr ' ANE0DS - P- 
lj.K. 1 J00. No'. 63 of judgment. 

(2434'- O. I rr. .S', 10 (2), u, s. 115 ( = Civ. 

Pr, \ Ccde . 1877. ss 31, OSH)- Addition of 

WhaV S ’ C °' nt ;S P°“ f, ' s of revision. - 

addinv'ju °a 01 the0ourt olfltM instance 
adding the Secretary of State for India a defend- 

6ef/t a ha r , eVerSf>d by . th6low(,r appellate Court, 
held tbat no revision l, ea to the High Court 

GASH 81 von r °H be D,etrict - Jud R 0 . Jaipra. 

N 1882, S3 V ' HarsHankar Prasad, a.w. 

(2435)— O. 1 rr. .S, lo (oj jj s 11t - , __ n - 
(ir° C H l 7 , 1887 ; 555 • 3 ‘ J ' 6 '”>-Mdithm of par - 

ti es-Uigh ourt. powers of revision.-HoaoplU 
oaticn would he to the High Court for rev.sion 
° 32 r ^ 8r i 01 a Subordinate J udge, made under 

a , tomako *he applio.nt a party to 

a suit pending ,n the Subordinate Court, as 

which a ,nterlnautor y Proceeding, in a case in 
which an appeal would lie to the High Court 

not within s. 679. Civ. Pro Code 

GHUNRANI V RAJ Kumar, A.W.N, 1882, 83.’ 

0 TrV} I r ri ’ V ;; '' U ’ °- «. rr 7?, IS) 

i'o?in/ SM R 1 - t0 .. Ja,n rertnn persons as parties 
Iie > eclt »n ol plamt. -Tbc Court of first 
inslauco, ,u ibis case, after the first bearing o 
the sun. “rejected .he plaint under the provi- 

ground 0 tl t 53 ,y'* C,v - Fr0 - Cod f>” on the 
omufd i " tbe plaintiff bad knowingly 

who, h ' nlp,0Ki “ S defe udant 3 his sisters 
Whom he ought to havo joined Beli in 

hivJ acted P ° a ‘h ,hat tbe Coun of fir?t m stance 
c,a a “ ted w,lb irregularity necessarily prejudi- 

1 called P 4 a, " t, fi '? “ re i ec ‘i“R ‘ho plaint as 
‘ , C V" " thu Ja?l st “K e 0( ‘ho case, but in 

Curt d T S . 3 "‘ R the su,t W| th costs. The 
else L \ ! ,ra “ ‘"S'Mce should determine the 

1 y u r h M K UV ' 8UOh pot30us as <u ‘hat 

Court ehouM seem proper having been duly 

made parties. Muhammad TUiiB v ohafiir 

LLaii, a W.N. 1882, 67. * CtHAFUB ' 

,8^-^° Tt f ‘ * {I) Civ. Pro. Cadis 

ties’ me imtro i l *l ar t x *s —Tho uumerous oar* 

, ties mentioned m s. 30 of the Code of Cifil 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

Procedure mean parties oapable of being ascer- 
tained. sajedur Raja v. baidyanath Deb, I 
20 C. 397. [R. t 9 M.L.J. 93. i D and Discippr. , 
33 C. 9Uo = 10 C.W.N. 667.] 

(2138) — 0- 1. r. 3 (2) (=.s. 30, Civ. Pro. Code. 
1882) — Several persons interested in remit of 
suit —Permission to sue on tehalf of all, when 
can be given. — The permission required by 
s. 30, Civ. Pro. Code, may be given even subse- 
quomly io the iiling o» the suit. Held that a 
permission under the seotion granted after the 
defendants had been summoned was a good one. , 
BALDEO BHARTHI v. BIR GlR, 22 A. 299 = A. 1 
W.N 1900,69. <21 B. 781, R.i [F., 25 M. 

399; R.. 33 C. 905= 10 C.W.N. 667, 91 P.R. 
1901 = 113 P.L.R. 1901 ] 


<2439.-0. 7, r. 8 (!) ( = s. 30, Civ Pro. Code, j 
1882), — Suit i elating to religious and charit ' 
able endowments — Suit by persons interested — j 
Lear . lo sue not condition precedent. — S. 30 of ' 
the Code dealt with procedure only and did not 
affect substantive rights. It was permissive ' 
and in no way prohibitive on its terms. The I 
leave required by tbe .section could be given at , 
any stage of the suit and was not a condition 
precedent. The said section applied lo two 1 
Glasses of oases. There are the cases in which \ 
the numb ;r of porsou.-*, who claim concurrent 
interests in the subject-matter, and therefore, 
according to striot rule, necessary parties to the 
suit, is so large that they cannot all be oonve- 
niently joined with any chance of the suit being 
brought to a conclusion. And there are the 
cases in which numerous persons have distinct 
but similar rights, which cannot be prosecuted j 
in distinct suits. In the la.tec class of cases, 
for the sake of convenience aud to prevent 
multiplicity of suits, tbe Court all >ws one per- I 
son or a few persons to prosecute or defence 
suits on behalf ol ail the persons similarly | 
interested. If tbe course prescribed by the said 
section was not followed in such a oase, the | 
only consequence was that the judgmeut did 
not bind the persons whose names were not on 
the record. To obviate this inoonvement oonse- 
quence, it is competent to the Court, with the 
view cf adjudicating completely and definitely 
on the matter in dispute, to require an amend- 
ment of the plaint. Tbe omission to apply 
under the section was uot by itself ground lor 
dismissing the suit. but. wben ihe objeeti >n was j 
tak^n. the Court could notallow the suit to , 
proceed, except on the terms of the plaint being | 
amended and the requisite leave under the 
seotion being obtained. SRINI\ AS \CHARI v. 
RaNGACHARIAR, 7 M.L J. 281. I 


i2U0)-O. 1 , r 6 1< ( = S 30, Civ P,o. 
Code. 1882 — Lf-ave to sue given eater commence- 
ment of suit - Validity of leave to sue, given 
alter previous refusal.— Leave to sue under 
s. 30 Civ. Pro. Code, need not necessarily 
nr e cede the commencement of the action, but 
may be given after the suit has commenced. 

Z B 784. -23 M. 28. 22 A. 269. R.) The 
validity of leave to sue under s 30, Civ. Pro. 


C. II— 98 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1982, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

Code, is not affeoted by the fact that leave has 
previously been refused, as it is entirely a 
matter of discretion not affecting the merits of 
tbe case, and oaa only have affeoted the defend- 
ants in the matter of oosts which oould be 
dealt with at the time th9 order was made. 
CHENNU MENON v. KRISHNAN, 25 M. 399. 

(2441) — O. I , >•. 8 (ii ( = s. 30, Civ. Pro. 
Code, 1682) — Leave of Conn under, whether 
could be obtained after filing suit. — In a 
suit brought uuder s. 3U of the Civ Pro. Code, 
it cannot be contended that the suit cannot be 
maintained without first obtaining from the 
Court the necessary lo-ws uo sue under the 
section and that such leave oould not be granted 
afterwards. Some sections in the C:>de whioh 
require leave to be given obviously imply that, 
if it is not given before suit, it cannot be given 
at all. and the suit must be dismissed. This 
is not the case, however, in suits coming under 
s. 30. Tbe question raises no point of juris- 
diction, and there is nothing whioh makes it 
essential that leave should be given before the 
filing of the 6Uit The provision is one dealing 
nearly with a convenient way of bringing all the 
parties before the Court and has nothing to do 
with jurisdiction. The word “ sue” used in the 

section ordinarily includes the whole suit and 

everything done in the suit, and, therefore, 
seemd to imply that leave should b^ given 
before anything done in tbe suit. But there is 
nothing to indicate that when it is not done, 
the matter should uot be set right on the 
earliest occasion afterwards. FERNANDEZ v 

Rodrigues 21 B. 78ft, F.B. [F., 22 a. 269 ; 

R„ 25 M. 399.] 

(2442)— O. I. r. 3 <1) f = s 30, Civ. Pro. 
C°de, 1882) Effect of order under section. — 
Toe effeot of an order under s. 30, Civ. 
Pro. Code, is that the parties wh > have 
obtained permission to sue as representatives 
have the conduct of the suit on behalf of all 
those they pjrport to represent. If any person 
is dissatisfied with the conduct of the suit, or 
deems that he is not properly represented, then 
it is open to him to make an application to 
seoure his views being properly represented and 
if necessary to take the conduct of the suit out 
of the hands of those who oy tbe permission of 
tbe Court represent him. DHUNCOOVERBAI 
v. ADVOCATE general, i Bom. L R 743. 

(2443) O. I, r. 8 '1) ( = s . 30, Civ Pm 
Code, 1882) Kattalaikars in a temple —Rinht 
of one to sue on behalf of others.- aintiffa 
instituted this suit on behalf of themselves and 
other Kattalaikars , under s. 30 of the Code 
alleging that they, with the other Kattalaikars 
had the exclusive right to perform the festi’ 
vab in question, by themselves finding the 
neoes-ary funds for the purpose. The lower 
appellate Court deoided that the right claimed 
if any, was an individual and not a oolleotivA 
right that e. 30 did not apply t0 the c^e and 
that the suit was, therefore, bad'for m. si under 
of causes of action Held, that the suiJ being 
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Civ Pro, Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

on behalf of Kattalaikars , and their olaim 
being, that, as Kattalaikars, they alone were 
entitled to celebrate the festivals in question 
as against every worshipppr, who was not a 
Kattalaihar , they had the “same interest ” in 
toe suit so as to bring them within s. 30 of 
the Code. V AIDINATH* THAMBIRAN v. 
CHANDRASEKARA DIKSHITAK, 13 M L J. 458. 
[Expl., 19 M.L.J. 743 = 7 M L.T. 248 = 5 Ind. 
Cas. 76.] 

(2444) — O. l . r . 8 (7) ( = .s. 3 n, Civ. Pro. 
Lode, 1882) — Malabar Pair — Decree against 
Karnavan — Suit aaainst Karnavan under s. 30, 
Civ. Pro. Code- Itujht of an anandravan to 
avoid the. decree ki / a separate suit — Fraud . — 
Where a suit was brought against the harna- 
van of a Malabar tar wad in bis representative 
capacity under s. 30 of the Civ. Pro. Code, 
1882. and tho suit was decreed against karna- 
van after contest, it is not competent to an 
anandravan to avoid tho decree by means of a 
suit, in the absence of allegations of fraud. 
OLAYAT GOVINDA v. D v MOD A RAN, 8 Ind. 
Cas. 435. (20 M. 129, F.) 

(2445)— O, I, r. 8 (I) ( = .s. 30, Cir Pro. Cod e, 
1882) — Charitable endowment , suit relating to 
charity undo - , interest necessary t ) institute. — A 
suit relating to a oharity established under a 
charitable endowment may be instituted by 
any member of the class intended to be bene- 
fited by such charity, for the support and 
preservation of which the aid of tho Court is 
invoked by means of tho suit. S'). where 
according to the document evidencing such a 
Oharity, tho class for which it was intended 
oomprised the class of Rrahmme generally, two 
Brahmin residents of the locality were held to 
be persons competent under s. 30 of the Giv. 
Pro. Code, to institute a suit in respect of tho 
oharity. GANAPATI AY VAN v. 8AVIT1IUI 

AMMAL, 21 M. 10. [R., <3 C. 789= 10 C- VV.N. 
581, 33 C. 905 = 10 C.VV.N. 36.] 

(24461-0. I, r. .S' (1) i= s . 30, Civ. Pro. Code, 
1882l--Si<»/ by persons suing in their own navv s, 
for themselves and for others —Joinder of parties 
—Rights common to plaintiff and others— Per. 
mission of Court to sue on behalf of ethos — 
Injunction— Specific Rtlief Act. 1877, s. 43 — 
Limitation Act, sell. II, arts. 131 and 110.— I 
The shrino of a Mahomedan saint was ai tho 
instance of the Local Government takon charge 
of by tho Deputy Commissioner in 1676. In 
April, 1890, the plaintiffs sued tho defendant ! 
(Deputy Commissioner), as manager of tho 1 
shrine for themselves and for the Dafali class ! 
generally, to which they themsolves belonged, 
for the following reliefs, namely, tat a declara- 
tion of right, ie., their own right to a moiety of 
the offerings mado at the shrine, and (6) a | 
declaration of tho right of tho Dafali class to a 
moiety of the said offerings. The defendant 
oonteBt6d tho suit on tho following grounds ; 
(1) that the plaintiffs were not competent to 
6ue on behalf of the Dafali olass, (2) that the 
proviso to s. 42, Speoifio Relief Aot, was a bar 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1869)— continued 

to the declaration sought, and (3) that the suit 
was time barred UDder art, 120 of the Limita- 
tion Act. After the institution of the suit, the 
plaintiffs applied to the Court, under 9 . 30, Civ. 
Pro. Code, for permission to sue on behalf of 
certain ottur Dafalis, but the permission was 
refused. Held, that the plaintiffs were not com- 
, potent to sue for any Dafalis but themselves. 

The plaintiffs as the recognised agents of 
, certain persons could not sue in their own 
names on behalf rf those persons unless autho- 
rized by law to do so. a person authorized by 
another to institute a suit on his behalf must 
institute the suit, in the name of the princi- 
pal and not in his own name, inasmuch as 
the legal right to sue is vested in the principal 
and not in him. As a general rule, all persons 
m whom the right to any relief claimed is 
alleged to exist must be joined as plaintiffs 
| t() enable the Court to give judgment in their 
I favour. S. 42 of the Specific Relief Act does 
. not contain as exoeptiou to t bid rule and does 
i not authorise a person, who claims a right 
common to him and other persons of the same 
class, to sue in his own name for a declaration 
1 of iho right in favour of such olass or authorize 
i Court, wheu the right claimed is commou 
to a class of persons, to give n deolaratiou in 
favour of the class at the suit of one of the 
olass. The Plaintiffs could only sue on behalf 
1 Person whose authorized agents they wore, 

or on cehalf ot iho Dafali olass generally, under 
tho provisions of s. 30, Code of Civil Procedure, 
after obtaining the permission of the Court. 

! Held, that the proviso to s. 42 of the Specific 
t Relief Act was not a bar to the suit. An injunc- 
tion oantioi be granted to compel a person to 
pay money, which bo is under a legal obli- 
j gation to pay but refuses to pay. Held, further, 
i the suit was governed by art. 131 of the 
Liu itation Act, under which a period of twelve 
years is allowed fre in the tiruo the enjoyment. 0 ! 
the right is first refused, and that it was within 
time ; and th»t even if it were governed by 
arc. 120, it was within time. SHEIKH CHEDI 

v. deputy Commissioner, Bahraith, 3 0. 

C. 351. 

(2447) 0. 1, r. 8 (1) ( = s. 30 ; Civ. Pro Ccxle, 

1882)— Parties —Pirsons having the same in- 
if rest :n one cattsi. — S. 30 of the old Code is an 
enabling sectiou, and does not debar some of 
the numbers ol a community from maintaining 
a suit in their own right. Houoe, where two 
persons belonging 10 the Lodh community, 
alleging iuterfereuco with their rights, brought 
a suit for a declaration that a ehaupal, mort- 
gaged by the mukaddam of the community 
belonged 10 tho entire community, and that the 
latter alono had no power to make the mortgage, 
held, that tho suit was maintainable. GULBA 
V. Basanta, 7 A.L.J. 233 = 5 Ind. Cas. 547 = 32 
A. 284. (5 A. 497, 24 C. 315, Appr.) 

(24481—0. 1 r. 8 U) ( = Civ. Pro Code , 1882, 
s,30)iapplicability of — Joinder of parties — Jfaifl* 
bar Tarwad.—The general rule that all persons 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


afieoted by a decree ought to be made parties, 
is subjeot to the exception of cases in which 
persous sue or are sued in their representative 
capacity, and the question ot capaoity to 
represent is rather a question of substantive law 
than of procedure. The provision ins. 30 of 
the Civ, Pro. Cede, has no application to the 
members ot a taiwad, for the provision is 
applicable only in cases wber6 the persons 
interested are t&o numerous to be conveniently 
brought on the record, and is not inconsistent 
with a rule permitting suits by or against 
parties in their representative capacity. Fur- 
ther, the representative under s. 30 acquires his 
capacity as such by order of the Court and not 
by any provision ot substautive law or custom. 
Vasude\an v. Sankaran, 20 M. 129 F.B. = 
7 M L J. 102 [£., *9 M. 390, F.B. = 16 M.L J. 
307 = 1 M.L.T. 183.] 


(2449)— O. 1, r. 8 (Z) (-s. 30. Civ. Pro. Cods, 
igy — Practice — Parties to a suit- All interested 
pei sons— R*preicntat\ve order. — It- is a geueral 
rule th it o-ii persous interested ought to be made 
parties to a tun however numerous they may 
be so that the Court may oe enabled to do 
complete justice by deciding upon and settling 
the rights of all persons interested and that the 
orders of the Court may be safely executed by 
those who are compelled to obey them, and 
future litigation may be prevented. This rule 
no doubt yields to the exigencies of particular 
oases and there are well established qualifica- 
tions of it : one oi them is power of ttie Court 
under e, 30 of the Civ. Pro. Code to make a 
representative order. SURSANGJI v. PARTAP- 
SANG, 5 Bora. L.R. 937 = 28 B. 209. 


(24501—0. /, r. 8 'll ( = s. 30, Civ. Pro. Code, 
1882) — Unregistered religious society — Suit in 
the name oi one member described as manager 
maintainable- Other members , whether necess- 
ary partie.'. — Pre emption— Owner of a plot of 
qrovu land not assessed to revenue, whether a 
co-sharer.— The Mahant oi an akhara Drought 
a suit for pre emption on behalf ot the akhara, 
after obtaining permission under s. 30, Civ. 
Pro Code. Held, that the suit could be 
maintained in ibe name ol the Mahant, and it 
was Dot necessary to join all the members of the 
akhara as parties. The owner of a plot ot grove- 
land not assessed to revenue, is not a co-sharer 
and cannot resist a suit tor pre-emption insti- 
tuted by a co-sharer. ATMANaND v. BRAHM 

nTraIN. 4 A L.J. 541 = A.W.N. 1907, 239. 
(2 A.L.J. 612, D.) 

(2A5U-0. J, r, 5 (I) { = s. 30, Civ. Pro .Code , 
1882 — Suit by one Kaeipangu holder- Objection 

as to nonjoinder cf other Kas.paugu holders - 
Joinder as plaintiffs under s. 30-Improper- 

Riqht to more than Rs. 2,500— Suit rn Cour~ 
of District Munsif— Absence of jurisdiction. 

K one of the Kasipangu holders of a Darog, 
sued in the Court ot the District Munsif at 

N to recover, from the defendants a sum of 

1 232-15-10 due to her on aooount of fees 

due to her! and a further sum of Rs. 1,600, the 


estimated amount of damages resulting from 
loss caused to her by the improper management 
of the trust by the defendants (the plaintiff 
offering to pay additional court-fee if necessary;. 
Defendants objected that the suit was bad for 
non joinder of other Kasipangu holders as 
parties, and also contended that the suit did 
not lie in the Court of the District Munsifi, as 
its value exceeded its pecuniary jurisdiction. 
The other Kasipangu holders were joined as co- 
plaintiffs uoder s. 30. Civ. Pro Code, 1892. 
Held, that, the other Kasipangu holders did not 
possess the same interest as th-., original plain- 
tiff, and should not have been made aspla-ntifis, 
and that the proper course wnuld have been to 
have made them defendants. Held . al3o, that 
the District Munsif had no jurisdiction, because 
the plaintifi sought to establish her right to 
more than K-. 2,500- KABIBA SAHIB v. BAB- 
GIS NACHIAD, 9 M.L.T. 483. 

(2452; — O. 1, r , 'S' (I) { =s. 30, Civ. Pro. Code, 

1 8 8 vd ) — Suit dismissed for want of notice as well 
as on merits . — When more questions than one 
arise in a suit, according to the circumstances 
ot t he case, depending upon the nature of the 
questions and ot the decision arrived at, it may 
oe either necessary to decide them all, or suffi- 
cient to decide outy some of them, for the dis- 
| posal ot the suit. Where, at the instance of 
the parties, the Court goes into two issues, one 
of law aud the other on the facts, and find3 on 
both issues agaiust the plaintifi, the decision 
will operate as i es judicata, even on the merits, 
notwithstanding the fact that the finding on 
the issue of law might, by itself, have been 
sufficient for the dismissal of the suit. PEARY 
MOHUN MUKER.JEE v. AMBICA CHURN 
BANDOPADHYA, 24 C. 900. (6 C.- 319, il C. 

301, P.C., 13 C. 47, 18 C. 647, R.\ 17 A. 174, 
D.) [F.. 4 M.L.T. 90; R ; 9 C.W.N. 60,5 
C.L.J. 6 LI = 36 C. 193 = 1 ind. Cas. 913.] 

| (2453) — O. I, r. 8 ( 1: ( = s. 30, Civ. Pro. Code, 

1882) — Dismissal of suit — Non service of notice — 
Non publication of advertisement . — The suit was 
dismissed on the ground that the notices re- 
quired to be served under s. 30, Civ. Pro. Code, 
were not served, nor was any advertisement 
published ; but the plaintifi applied, in his 
plaint, for permission, and the defendant in 
his written statement mentioned the name3 of 
the other persons interested in the plaint pro- 
perty. Held, as the plaintifi asked for permis- 
sion in the plaint, even though there was no 
express order granting it, the presumption was 
that it had been granted, inasmuch as the 
plaint was admitted and registered. It is the 
duty of the Court to cause service of notioes or 
the publication of advertisement. The plain- 
tiff's suit should not have been dismissed for 
the failure of the Court to perform the duties 
imposed upon it by the section. MUKH Lad 
SINGH V. -JAGDEO TEWARI, 35 C. 1021. 

(2454) — 0. 1, r. 8 (I) ( = s . 30, Civ. Pro. Code , 
1882 )— Suit lor removal of a trustee, not affected 
by non-compliance with the provisions of s. 30.*- 


1559 


THE ALE INDIA DIGEST, 


1560 


Civ. Pro. Code (Acts Y of 1008, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

The right of worship of each worshipper in a 
Mahomedan mosque or religious endowment is 
hd independent right wholly irrespective of the 
other worshippers ; and, hence, a asuii for the 
removal of a trustee of a Mahomedan endow- 
ment is not bad on the ground that the provi- 
sions of s. 30 of the Civ. Pro. Code, have not 
been complied with. Such a suit comes within 
the scope of s. 539, Civ. Pro. Code. MOHIUDDIN 
V. 8AYIDUDDIN, 20 C. 810. (8 C. 32, 11 C. 
33, 7 A. 178, 5 A. 497. R.) [R., 24 C. 385.] 

{2454 a; — O. 1, r. 8 '1) — See COMMON LAND, 
105 P R. 1901. 

(2454-6) O. I. r. 8 (1)— See CO-SHARERS — 

Suit by Co-sharers, 5 a. 602-a.w.N. 

1883, 155. 

(2454-c) — O. I, r. 8 (1; — HINDU LAW— 

JOINT FAMILY, 21 M.L.J. 508. 

(2454-d) — O. I, r. 8 (1) — See LEAVE TO SUE, 
11 C. 213. 

(2454-e) — O. I, r. 8 (1) — Muhammadan Law 
— Religious endowment — Place used as 
cemetery— Form of suit — Permission of Court 
under — See RIGHT OF SUIT— TRUSTS, SUITS 
RELATING TO, A vV N. 1885, 219. 

(2454-// — O, I, r. 8 (1) — Claim of private 
right by plaintifi over land— Claim of public ■ 
right by defendants— Parties— Irregularity in ! 
not recording formal order — Effeot — See | 
SPECIFIC RELIEF ACT, 1877, s. 42, G Ind. ! 
Cas. 46. 

(2454-f/) — O. I, r. 8 (1) — See TRUST, 9 M.L. 

J. 93. 

12454- fc) — 0. J, r. 6 — S6e NOS. 104, a, 299 
300, 301. -302, 1576, 1679, 1680, 1681, 1682, 
1685, 1902, 2400, 2404, 2406, 2489. supra AND 
NOS. 2502, 2502(a) 3438, 4038, 5140, infra. 

(2455) O. /, r. <5 (/), ss. 92, 9J( = ss. 3u t 
53<J, Civ. Pro. Code, 1882/— Public relic/ ions 
trust Right of members of a sect to worship — 
Infringement Right of suit — Special damage 
Representative suit bi/ some members — Notice 
on others , how served — Advertisement — N. 30. ! 
C i°' P,0 ‘ Oodtt application of.— Too plaintiffs’ 
who weremombers of the Satchasx commuuity 

m their village, purported to bring this suit i 
under s. 30, on behalf of themselves and other | 
members of that community fora declaration ! 
of their right to take part in the management ! 
of the worship of a goddess aDd for joint posses- ! 
sion with tho defendants of the land on whioh 
the worship was carried on. Notice of tho suit 
was personally served on certain important 
members of tho caste known to the plaintiff, i 

^/ d /^ by m, dVert,isem0Qt il ‘ uewa P a Por on others. ' 
//e/a— That tho suit was properly instituted ! 
under 30, and tho formalities prescribed by i 
that section were sufficiently complied with 
Per Ramp ini t J.— a. 539, Civ. Pro. Code, did 
not apply as the suit was uot instituted on 
behal lot the general public, the members of 
the Sate hast community being a small and 


Civ. Pro. Code, (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859)— co ntinued. 

easily determinable body. Per 1 Voodroffe. J.— 
This was a case of public religious trust 
though not a trust for the public at large, but 
only for a portion answering a particular 
description. (7 A. 182, R.) 8. 30. Civ. Pro. 
Code deals with procedure only and does not 
affect substantive right of suit. Where the 
right to sue exists, it is open in cases of this 
Daturo for two persons to sue with permission 
under s. 539, or for one or more to sue on 
behalf of the rest with permission under s 30 
i or for all interested to join in suing. (10 C.W. 
N. 581, R.) In the oase of an infringement of 
a right of the general public, no suit can be 
brought under s. 30 or at all, unless on proof of 
speoiaj damage in whioh oase either one person 
sues in respeot of the infrigement of his 
individual right and the section does not apply, 
or if he should sue on behalf of others, similarly 
specially injured, he sues on their behalf, and 
not on behalf of tho general publio. (9 M. 463, 
Appr.) S 30 should not, in its application, be 
limited to oases where the parties though 
numerous oan be definitely ascertained. A suit 
may bo instituted uudor this section, on behalf 
of a defioed class of the general publio though 
that class may, as in this oase, be composed of 
a more or less iodefioite number of persons. 

Monmotha Nath Das v. Harish Chandra 
Das, 10 C.W.N. 867 = 33 C. 903. (20 C. 397, 

D. ^ lhsappr.) [D., 52 P.W.R, 1908 = 78 P. 
L.R. 1908.] 

(2456)— t). l.r. S tl), ss. 93. 93( = ss . 30. 339 
Civ. Pro. Code , 1882j — Suit for scheme and 
for declaring third defendant a duly appointed 
Dharmakarta — Maintainability' — Specific 
cielief Act , s. C2 t whether controls s. 539— No 
dental of legal character or right to * property— 

No consequential relief — Maintainability — 
Applicability of the new Code— Procedure.— 
Suit by plaintiffs as members of the Beri 
Chetty community, and followers and disciples 
of 8n Abhimiioft Siv*ob*riar t and worshipper? 
of the temple of Muthukumaraswami, against 
1 to 3 defendants, inter aha for settlement of a 
sohemo aud for a declaration that third defend- 
ant had boeu duly and validly elected Dharma • 
Carta. Permission to sue under s. 30. Civ. 
Pro. Code, aud sanction of the Advooate- 
General-under s, 539, had been obtained by the 
plaintiff*. Objootiou was taken to the maintain- 
ability of tho suit under s. 30, Civ. Pro. Code, 
aud also as to whether plaintiffs wore entitled to 
sue for a declaration of tho third defendant's 
rights Held that tho oase might be governed by 
the provisions of s. 639 of tho old Code, aud not 
by tho corresponding but modified provisions of 
s. 92 of tho new Code, as these provisions caunot 
be considered as dealing merely with procedure 
but affect the right of suit also. That, as regards 
the third defendant’s rights, the relief o l aimed 
whether under 8. 30 or s. 539 is purely declara- 
tor y* suoh declaratory relief o&unot be 

granted under e. 42. 8peoifio Relief Aot, as the 
plaintiffs and all the other members of the 
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Beri Chetty caste, being disoiples of Sri Abhi- 
mana and other Hindu worshippers oannot bo 
said to be entitled to any legal oharacter or to 
any right to any property whioh the defendants 
have denied or are interested in denying within 
the meaning of s. 42, so as go give the Court 
jurisdiction to pass a purely declaratory decree. 
That the suit is bad under 6. 42, 8pecifie Re- 
lief Act, also because the plaintiSs do not seek 
any further relief, such as an injunction 
restraining all or some of the defendants other 
than the third from interferring with the third 
defendant's rights to the office. (33 C. 789. R.) 
Held also, that the suit contemplated under | 
s. 539 is a suit against a trustee, including under 
that term a person assuming to act as trustee, | 
or a trustee de son tort, by persons having an i 
interest in the trust, for one of the reliefs speci- 
fied in the section. The suit for the assertion ‘ 
of the rights of one of the trustees taken by 
itself is not a suit for one of the reliefs specified 
in els. ( a ) to (c/ of the section. Nor can it be 
regarded as a suit “ for such further or other 
relief as the naturo oi the oase may require.” 
(17 M. 462, F.B., R.) That the declaration of 
the rights of the third defendant cannot be , 
said to be incidental to a prayer for settling a | 
scheme, as a scheme can be well settled 
without going into the question of the third 
defendant’s right. That s. 539 was neither 
intended to bar the assertion of private rights I 
on the oue haud. nor to afford a means of 
asserting them on the other. That where 
s. 539 expressly provides for a declaratory relief, 
it cannot be cut down by s. 42, Specific Relief 1 
Aot. Where however the case oomes within 
the* supplementary provision as to “ such 
further other relief as the nature of the case 
may require,” the Court ought to be guided by 
the provisions of s. 42, Specific Relief Act, and 
ought to hold that the nature of the oase does , 
not reouire a merely declaratory relief to be 
given where further relief might have been 
sought for. A. MUNISWAMY CHETTY v j 
A. MURUGAPPA CHETTY, 7 M.L.T, 43— , 
5 Jnd. Cas. 515. 


(2457) — 0. I, r. 8 (II. ss. 92 and 93( = ss. 30, 
539 Civ. Pro. Code , 1882 )— Suit by some mcm- 
bers of a section of Chinese community at Cal - 
cutta against Secretary and Trustee o, a Chinese 
temple and cemetery , tor declaration of ri.jht of 
Plaintiffs and their section to worship in the 
temple and make use of cemeicry-Sanction of 
Advocate General obtamed-Mamtainatdity of 
—The Chinese inhabitants of Calcutta are 
divided into two classes, the pnntis (carpenters) 
and the hakalus (shoe-makers), In Calcutta 
there is a Chinese temple and oemetery. Five 
members of the punli class obtained the ' sanc- 
tion oi the Advocate-General, under s. 539, and 
instituted the present suit against the Beoretary 
and trustee of the temple and oemetery, who was 
a hakalu for a declaration that the temple and 
cemetery 1 'are the publio property ot the Chinese 
community and that the plaintifls' community. 


including the plaintiffs, are entitled to the 
benefits, appertaining to the trust, for produc- 
tion of deeds, etc., belonging thereto and for 
the settlement of a scheme by the Court, and 
other incidental relief. On behalf of the defend- 
ant, objection was raised that the suit should 
have been brought under s. 30. Held , if, as 
alleged in the plaint, the private rights of the 
plaintiffs to worship at the temple have been 
infringed, he has a right of aotion under s. 539. 
The mere result that the interests of persons, 
other than the plaintiff and those persons asso- 
ciated with him as co-plaintiffs, will be affect- 
ed, does not take away the right of an indivi- 
dual to sue under s. 539. The words of s. 539 
contemplate that there are other persons, 
besides those permitted to sue, who will be 
affeoted. Mac MOCHI v. Lee CHIN, 9 C.W.N, 
594. 

(2458)— 0. J, r. 8 ( 1 ), ss. 92, 93 ( = ss. 30, 
■530, Civ. Pro. Code, 1882) — Suit for removal 
of trustee — Sanction under s. 539 , not necessary 
— Trust in which others are interested— Suit 
regarding, by trustee — Permission under s. 30, 
Civ. Pro. Code, 1892 — Necessity. — A suit, 
whioh prays for the removal of a trustee, is not 
one falling under s. 539, Civ. Pro. Code, 1882 
( = s. 92, Civ. Pro. Code, 1908) and no sanction 
is necessary for instituting such a 6uit. (17 M. 
462, R .) Where, in a suit relating to a trust, 
many others besides the plaintiff are interested, 
held, that, even if uo sanction under s, IS, 
Religious Endowments Act, 1863, is necessary, 
permission to 9ue is necessary under s. 30, Civ. 
Pro. Code, 1882. The fact that the plaintiff 
is a trustee doe9 not exempt him from obtain- 
ing permission under s. 30, Civ. Pro. Code, 

1882. Mohideen Khan Sahib v. babai 
Khan Sahib, 8 M.L.T. 357 = 7 Ind. Caa. 868. 


(2459)— O. 1 , r. 8 (I), ss. 92, 93 ( = ss. 30, 539, 
Civ. Pro. Code, 1892) — against special 
trustee by general trustee of temple— Sanction 
under s. 539 not necessary. — The general trustee 
of a temple holds a speoial position in regard to 
the protection of its interests, and eveD before 
the enactment of the provision in s. 539 of the 
Civ, Pro. Code, he would have been entitled to 
resort to Courts to enforce the obligations of 
trustees appointed for special duties and to 
obtain all appropriate relief on behalf of the 
temple. Such rights of suit not having been 
affeoted by s. 539 of the Civ. Pro. Code, the 
general trustee oan maintain suoh a suit with- 
out obtaining any sanction under the seotion. 
The seotion has been intended to apply to per- 
sons who, before its enaotraent, had, or where 
believed to have, no right to take proceedings 
for the purposes mentioned in it. In the oase 
of suoh persons, the limitation requiring pre- 
vious sanction for the suit was deemed necessay 
for the purpose of preventing any abuse of the 
powers oonferred on them. NEBBAIYAPPA 
PlBBAI V. THANGAMA NACHUYAR, 21 M. 406 
= 8M.L.J. 119. [F,. 33 0.789 = 10 C.W.N. 

581 ; R„ 1 8.L.R, 155.] 
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Ci¥, Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Ciy, Pro. Code (Aots Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 


^2459-fZ) — 0. I, r. 8 (H p. 102 — S(e LAND- 
LORD AND TENANT— PROPERTY IN TREES, 
ETC . ON LEASED PREMISES, 6 C.L.J. 218. 

(2460) — O. 2, rr. 8 (it, 18 (=ss. 30 and 31. 
Civ. Pto Code, 1882) — Joinder of parties — Sig- 
nature ana verification of jdaint, bit person 
unwed co-plaintij). —There is no rule providing 
that, a pereon named as a co-plaintiff is not to he 
treated as a plaintiff unless be signs and verifies 
the plaint. MOHINI MOHUN DaR v. BUNGSJ 
BUDDAN SAHA DAS 17 C. 380. P C. [2?., 22 
A. 55 = 19 A.VV.N. 172, 103 P.R. 1002 ] 

1246 1)— <J $ /, r. S ( 2 i, O. /i, r. 87 {-Civ. 
Pro. Code, 1882. ss. 30 and 308) — Abatement 
of appeal — Representative of deceased respondent 
selected tor service of riot ice umlct s. 30 not 
brought upon record . — When the appellant, 
fails to apply within the prescribed time to 
bring upon record (be representatives of one of 
the respondents selected for the service of 
notice under s. 30 of the Civ. Pro. Code, 
the right to appeal does not service against 
the remaining respondents and the appeal 
must abate under s. 368. B.AGI RAM v. 
RANA, 160 P.L.R. 1101. ; 

(2461-rti—O. I, rr. 8 (2), 10 12), 11 — See ' 

Parties to suits— adding Parties to 
suits, a.w.n. 1883, 8. 

(2462)— O. 2, rr. 8 f 8), 10 ( 8 \ , 13), <o>, 11 
( = s. 38, Civ, Pro. Code , 1 RS 2 » — . Qutstvns 
involved in the suit. ’ what arc— Questions aris- 
ing between co-plaintiffs or co defendants inter 
se. not under s. 3^.-8. 32 of the Civ. Pro. j 
Codo enables a Court to add a person as a 
party, where such addition is necessary to 1 
enable the Court to completely adjudicate j 
upon ‘ all the questions involved in the suit. ’ ! 

All the questions’ referred to in the section | 
must be questions between the plaintiff and 
the dofondant, and not questions which may i 
arise between co-defendants or between oo- I 
plaintiffs inter se. Questions having to be ! 
decided incidentally during an appeal, such as ! 
who the legal representative of a deceased party 
was, are not among thoso contemplated by the 
section. Har Narain BlNGH v. KHARAG 

SINGH. 9 A. 447 = A.W.N. 1887, 89, (R., 118 i 

P.R. 1890.] j 

(2463)— O. I, rr. .S' (3), lu (8> t (3). M*, 11 
(=>s. 38 1 Civ. Pro Code, m-2)— App licability. 

8 . 32. Civ. Pro. Code, 1882. cannot apply to 
the case of substitution, dismissal or addition 
of parties in divorce proceedings. RAMSAY v 
Boyle, 30 c. 489. ' j 

(2464)— 0. 1, rr. a (8), 10 \8 , <3), (5), u 
(=ss. 38. Civ Pro. Cede 1882 )— Addition of 
new party in partition suit before decree therein 
is engrossed on stomp paper , validity and pro 
priely of Aim of procedure in adding parties to 
suit— Stamp Act {II of 1899), s. 2 , sch. I, art. 
45. In a suit for partition, tho Court passed 
its preliminary decree for partition directing 


the appointment of Commissioners for parti* 
tion by metes and bounds. The Commissioners 
submitted their report, and the Court con- 
firmed it. Before the final decree was drawn 
up, several applications were made and granted. 
The result was, that the plaintiff was made 
defendaut, a defendant was made plaintiff, and a 
new person was added as a party to the suit. 
The appeal was against the last order, by the 
defendant, who was made plaintiff. Held, ordi- 
narily, a judgment contains a decision a 3 to 
the rights of the parties aud directs what the 
relief granted is. The decree, which follows, 
is merely the formal expression of an adjudi- 
cation arrived at in the judgment. After the 
judgment is pronounced, tho parties are not 
required to do any act to enable the Court to 
frame and sign the decree, and, as provided in 
s. 205 of tho Code, the deoree has retrospective 
effect and bears the same dato as the judgment. 
But, in a partition suit, the parties are required 
to furnish a non-judicial stamp-paper in order 
that the decree therein may be engrossed upon 
it. A partition deoree to be operative must be 
engrossed upon the stamp paper so furnished 
and until the Judge signs tho decree so engross- 
ed, it oauuot be said that the suit had 
terminated. S. 32 of the Code authorises the 
Court to add a party ' at any time ’ in order to 
enable it effectually and completely to adjudi- 
cate upon and settle all the questions involved 
in the suit. This must, however, be done 
before ‘ an effeotual and complete ’ adjudication 
and settlement of the questions raised. The 
power of the Court depends on the question 
whether the case is subjudice. Tho order 
confirming tho Commissioners’ report in this 
ca«e was only an interlocutory order made in 
the oourse of the suit and preparatory to the 
order, which would determine finally the rights 
of tho parties and, on the dato the order in 
dispute was made, thero was no such adjudi- 
cation and settlement. One of tho aims of the 
present procedure-law in England as well as in 
India is tho avoidance of a multiplicity of suit 9 
with reference to the same matter. In the 
present ease, the addition of the person, who 
acquired all the rights of the original plaintiff, 
as a party to the suit, wa-* eminently fitted for 
the avoidance of multiplicity of JOTIN- 

dra mohun Tagore v Be, toy Chand 

MAHATAP, 82 C. 483. (6 M. 2*7, 18 A. 339, 

12 O. 612 . \ W-N. 1883, 173, UM, Disc ) [R., 
2 M.L.T. 260 ] 

(24651 — 0. I, rr. 8 U>l, 10 *») t 1 3 ), (o> mul 
It — is. 38 , Civ. Pro, Code, lSs-ii — Joinder of 
parties— Discretion of plaintiff. — A plaintiff 
must bo left to exercise his own discretion as to 
joinder of defendants whose title is not uoces- 
sarily involved iu that of any other party to the 
suit. If be chooses to leave the question that 
may arise between himself aud a third party to 
future settlement, he does so at hie owu risk. 
Ho is uol bouud to sue every possible adverse 
plaimaut in one suit, JOITARAM v. RAMA* 

{Krishna, 4 Bom. L.R. 784 = 27 B. 81, 


w* 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continual. 

(•2466) — 0 2, rr. 8 12, , 10 <2), 13) (5), 11 

( = .s. 3 > y Civ. Pro . Code. 1 877 1 — Addition of 
parties— Duty ot Court .— A Muhammadan lady j 
instituted two suits, one against the mortgagee 
from bee husband of a portion of her deceased 
father’s estate, and the other against her 
brother for her share, under Muhammadan 
law, in her father’s estate. The original Court 
dismissed both the suits holding that the 1 
plaintiff ought to have brought only one suit 
and not two. as in both she claimed by right 
of inheritance, and that in her suit against her j 
brother she ought to have made all her brothers j 
in possession of her father’s estate defendants. 
Hdd that the i'ault rested primarily with the 
Munsiff who ought to have exercised the , 
powers given him by s. 32, Civ. Pro. Code, by 
causiug the plaint to be amended aud bringing : 
in the husband and his mortgagee and the rest | 
of her brothers on rbe record in the suit against l 
herbroMier. HAFIZ UN-N1SSA v. WAJID ALI. 
AND HAFIZ UN NISSA V. ASADYAR KHAN, 
A.W.N. 1881 140. 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

she lived with him. NlNGAWA v. Ramappa, 
5 Bom. L.R. 708=28 B. 94. [R., 31 B. 60, 

8 Bom. L.R 897 ; D., 9 Bom. L.R. 1054 ; 
Diss., 32 B. 7] . 

(2470)— O. 1. rr. 8 (2), JO ’2), (3l, (5\ 11 

( = s. 32, Civ. Pro, Coae, 3 882)— Order as to 
addition of party — Appeal from decree — Plea as 
to order not taken in m-.mo. of appeal. — Unless 
such objection is taken in his memorandum of 
appeal, it is not open to an appellant at the 
hearing cf an appeal from the decree, to ques- 
tion the validity of an order, adding a person 
as a defendant, previously made in the oase 
under s. 32, Civ. Pro. Code. BANSI LaU v. 
RAMJI LAL, 20 A. 370 = A.W.N. 1898, 75. (15 
A. 119. R.) [R. , 27 C. 11 = 3 C.W.N. 660, 

24 A. 242]. 

(2471) — O- 2, 8 (2), 10 (5), (.3), (-5). 

11 ( = s. 32, Civ Pro. Code, 1882) — Joinder of 
parties— Court adding a new defendant proprio 
motu — Plea of limitation. — Where a party is 
joined to a suit by the order of th6 Court by its 


(2467)— O. 2, rr. 3 (2/, 10 ( 2) , (3), ( j) 11 
( = s. 32, Civ. Pro. Code. 1832 )— Addition of 

parties- Discretion— Appeol— Duty of appellate 

Court— The Court of first instance, in the exer- 
cise of* its discretion, and without objection (rom 
the respondents, made the appellant a party 
upon his own application, and proceeded to deal 
with the question of ownership of the property 
between them. On appeal by the appellant the 
lower appellate Court refused to consider that 
question in the appeal. Held that the lower 
appellate Court should have considered that 

question and disposed o{ * h * f P pe . ai «, £ 
PRASAD SINGH v. RAMBHAJAN, a.W.W. 1883, 

201. 

(2468) — O. 2, rr ‘ 8 10 *3). C* 1 22 

( = «, p> Civ. Pro Coae, 1882 ) — Substitution of 

var tits— Court of second appeal, power of —A 
Court of second appeal oannot substitute one 
defendant for another in the plaint »n the 
original suit nor one appellant for another in 
the^ firat appeal. CHOKALING.M CHETTY , 

MAUNG AUNG BAW, 1 L.B.R. 350. {.V., I 

L.B.R. 95-3 

iqap,q)~0 2, 3 12), 10 i2i. (3\ <j), 11 

, Cxv Pro Code , 1882 )- Misjoinder of 

~ t \ es -Plaintiffs 1 and 2 brought a su.t ,as the 

daughter and adopted enn respectively of N, to 
aau ^ of N 8 property irom the 

rr e ;Jts S6P The plaint alleged that both were 

d6f3 :l o the proper, V and sought a declaration 
of the ownership of the plamtiSs as against the 
„tc- but it contained no allegation 

asking (or relief in favour of plaintiff 1, in the 
a k R f plaintiff 2’s adoption being found not 
6V a d that the suit was not bad for 

daughter but claimed it with plaint.fi 2 on the 
ground tU the latter was N's eon, and that 


own motion under s. 32 of the Civ. Pro. Code, 
1882. it is open to such party to raise in defenoe 
the plea of limitation. DAHODAR v. NAINSUKH, 

8 Bom. L.R. 942. 

(2472)— O. 2. rr. 8 12), 10 (2), 13), (5). 11 
(=-s. 32 , Civ. Pro, Code, 1682) — Addition of 
parties - Discretion of Court— Costs— Transfer 
of Properly Act, s. 85.— Where, in a suit on a 
mortgage, a Court of first instance refused an 
application by plaintiff (presented when a suit 
was nearlj concluded) to amend the plaint and 
to add certain persons as defendants, on the 
ground that the application was too late and, 
also, on the ground, that an opportunity given 
to the plaintiff, during the bearing of the suit, 
to add new parties, w.s not taken advantage of 
by him, and dismissed the suit. luld. that the 
Court had not properly exercised the discretion 
given to it under s. 32 ; that the petition ought 
to be granted on payment of the reasonable 
costs of an adjournment. BHAG MANI 
KUNWAR V SUBH NARAIN R \I. A.W N. 1905, 
33. (A.W.N. 1905. 20. F.) 

(2473 l—O. 2. rr. S 02), 10 [2), (3), (5), 11 
( = s 32. Civ. Pro. Cede, 1 882) — Suit by a benami 
liolc.er of a piomissory note— Trusts Act {II of 
1882), s. 81. Held, that, under s. 81 of the 
Indian Trusts Aot of 1882, a benami holder of 
a promissory note has an interest in note which 
is the security for the debt, and that he con- 
sequently has a right to sue upon the note. 
Held, that the Court had jurisdiction to add the 
real oreditor as a plaintiff. ASHGAR HUSAIN 
v. SAJJAD MIRZA, 1 O.C. 10. 

(2474)— O. 1, rr. 8 (2), 10, {2\ (3), (5), 11 
( =s. 32, Civ. Pro. Cede , 1882) — Suit by adopted 
son to recover possession from widows of adoptive 
father— Mortgagee from widows proper party to 
suit.— The mortgage* from the widows of a 
deoeased Hindu io a proper party to a suit, by 
the latter’s alleged adopted son, to reoover from 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXI rr of 1861 and VIII of 
1859) — continued. 

the widow* possession of the property belonging 
to her husband. RAO LAL SINGH v. MUSST. 

Rani Bhagoti, 2 C.P.L.JR. 236. 

( 2475 )— 0 . I, rr. b it',. 1<> (2), 1 3>. ( 51 , 11 

(“S 32, ( tv. Pro. Code, 1882) — Par ties, joinder 
() J Parlies to suit bp morfi/ai/ee— Morigoqe — 
Transfer of Properly Ac/, 1882, s . 6-5.— Tfce 
plaintiff, who was i he mortgagee , sued the 
defendant (the mortgager) for possession of the 
mortgaged property. Before issues were framed, 
two persons, R and 8, applied to be made defen- 
dants in the suit, on the ground that they wore 
the owners of the mortgaged property and the 
original defendant had do power to mortgage 
it. Held that, under the provisions of s. 32, 
Civ Pro. Code, R and 8 could not be made 
defendants, nor was their presence necessary 
before the Court in order to enable the Court, 
effeotually and completely, to adjudicate upon 
and settle all the questions involved id the suit. 
JFsld, further, that under s. 65 of the Transfer 
of Properly Aot, the plaintiff is only bound to 
]oin, as parties to a suit, persons having an 
interest in the property, provided that he has 
notice of such interest. That section moreover 
is intended to apply to per-ons, who admittedly 
have an interest, in the property, and not to 
persons wbo<»> interest in the oroperty is denied. 

8itla Baksfi v. Lalta, 3 0 C 94. 

(2475 a )— O I, rr. 8 (2), 10 (2), (3), (5\ ll — 

See ACT I OF 1694, ss. 30, 53. 25 A. 1 3 3 — A . W . 
N, 1902, 215. 


(2475-0) — O • I, rr. 8 (2). 10 ,2!, (3), (5), 
See CIV. Pro. CODE, 1903, O. XXII 
4 Bom. L R 980-27 8. 162. 


11 — 
r. 5, 


(24/5 0 — 0. I, rr. 8 (2), 10 (2) (3), (5), 11 — 

See Declaratory decree, Suit for— 
When declaratory suits lie, 93 p.r. 

1884. 


<2475-rf'— 0. 1, rr 8 (2). 10 (2). ,3), (5), 11 

See Hindu law— joint family, a.w n 

1891, 176. 

(2476-e) — O. I, rr. 8 12), 10 (Jr, (3j, (&., n_ 

See Insurance, 3 S L R. 191 = 4 l Dl j. Cas. 
1160. 

(2475-/,— 0. 1, rr. 3 (2). 10 (2). (3), (5), 11 
See Joinder of parties, 119 P.U. 1890. 


Civ. Pro Code (Acts Y of 1908, XIV or 1889* 

X of 1877. XXU1 of 1861 aod VIII 0 * 
1859)- continued. 


(2475-7.-0. I, rr. 8 (2), 10 (2), (3), (5), 11- 
Addition of reoeiver as party — Sec RECEIVER 
14 C.W N. 653 = 6 Ind. Gas. 24. * 


I (2475-fc) — O. I 

See Special or 

3 M.L.J. 223. 


, rr. 8 (2), 10 (2), <3-, (5), 11 — 
SECOND AFPEAL- GENERAL, 


•2476)— O . l,rr tux. 10 12), 1 3 >, (. 5 ,. n 

s . SO ( — ss 32 and 12 1 C iv . P • o Code , 1882) 

Secrdarp of Slate, addition or, as a party. 

S. 424 of the Code does not preclude the addition 
! of the Secretary of 8 tate as a necessary party 
• under s. 32 of the Code. BAL MOKOOND LALL 
v. JIRJUDHUN ROY, 9 C. 271 = 11 C.L.R, 466. 

I (2477)— 0. I. rr. Si2\, 10 1 2/. !3\ M), u 

1 and s. l(i / 0. is, >. 1 [ = ss. 32 andSSS [2), Civ. 
1 Pro. Code, 1832, — Order refusing application 
; to be made defendant— Appeal,— No appeal lies 

1 lrom an ordt -*r refusing an application under 
f-. 32 for being made a co-defendant. RUPR AM v 
JAGANNASH SETH, 12 C.P.L.R. 4|. (<* A 904* 
13 C. 100. R.) 


: (2477-a)-0. I, rr 8 f2). 10 (2), (3 , (5), 11 

an i 9 . 104. O. XL1II, r. 1 — Sec APPEAL- 
ORDERS, 13 C. 100. 


* — — 


9 . 104, 0. XL11I, r. I— See SPECIFIC RELIEF 
ACT. 1677. s. 9 AAV.N. 1890 ; 138. 

(2476)— O. 1, rr. b. <2), H> (2j. (3>, Ml. jj. 

n * — SS ' C lv - l >ro ' Code, 1882)— 

Powers of Court under s. 32, Civ. Pro. Code. 
\8&2-Peu<nonal poteen of Uiqd Court-Civ, 
1 ro. Code, 1882, s. 022. — A, claiming to be the 
adopted bod of R, sued the defendant to recover 
Rs. 394 14 0 due to his adoptive father ^ 
(a third person) denied the plaintiff’s adoption 
and applied to the Court under s. 32 of the Civ. 
Pro. Code, 1682, to be made a defendant in the 
suit on the ground that hoelaimed theestateof 
R adversely to the plaintiff. The Court parsed 
an order making T a defendant. The plaintiff 
applied to the High Court uuder $. 622 for 
revision of this order. Held that the application 
for revision could not be entertained, the Court 
below not having erred in respect of jurisdiction 
in applying the discretionary provisions of 9 . 32, 
Uv Pro. Code, 1892. HARNARAIN SINGH V. 
bAKHTAWAR SlNGH, A W.N. 1885 259. 


(2475 < 7 ) O. I. rr. 9 (2), 10 ,2). (3», (51, 11 — 

See Limitation act, 19 O 9 , ss. 4 , 5 . 22 a w 

N. 1688, 58. ' * 

(2475-/U-0. I, rr. 8 (2), 10 (3:, (5). 11- 
See Limitation act, 1909 . 22 27 c 510 = 

4 C.W.N. 469, 17 M. 12 = 4 M.L.J. 49. * 

(2475-i) O. r, rr 8(2:. 10 (2), (3), ( 5 ), u 
—Addition of party by Court after period of 

limitation — Effect. — See Limitation Act 
1908, s. 22, 11 C.W.N. 350 = 35 O. 519 = 6 C L* 
J. 242 = 2 M.L.T. 137. 

(2475-i-l) 0. I, rr. 8 (2), 10 (2), (3), (5), 11 

O. XLI, r. 20, 8. 108 — See PARTIES TO SUITS 

—adding Parties to suits, 19 M. 161. 


(2479) O. /, rr.Si2), 10 (2), I 3i, (4), |.v, 11, 

°Y/\ rr * 7 : '• ^ "■ U,; ($l. o. 22, 

,: vs ,{3 ‘ \ ,u {d * p>o. Cods. 

1882 )— ( ontract-Specific per/o) maiice— Power 

to a ad p irtirs — Plaint amendment of— Practice 
Cou,l <t jnst instance -Appellate Court— 
p-nfii Ac . 1 ef Act, s. 2? (6l. — Where a olaim 
is for the specific performance of a contraot for 
the sale of Inna, s. 27 <o) of the Spec.tic Relief 
Act makes it oiear that such claim might be 
enforced uot only against the vendor, but uuder 
certain ciroumstauoes against the seoond or sub- 
sequent purchaser also. It is open to a Court to 
make the subsequent purchaser a party to the suit 

“ nd qp s * Peo ' a P° n whioh ***** 

ss. d3 and 50 (rf), any neoessary amendment ot 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 


the plaint in oonsequenoe of his being added 
would be obligatory. The general rule as to 
parties is that all persons having an interest in 
the objeot of the suit, and in whose absence the 
subject-matter of the suit oannot be fully 
investigated and disposed of, ought to be made 
parties, so that questions raised in it shall not 
be raised again between the parties to the suit, 
or any of them, and third parties. (5 M. 52, F.) 
An appellate Court has power under ss. 582 
and 32 of the Code, to order that a party shall 
be added to a suit. (10 B. 227, F.\ When an 
appellate Court is of opinion that a person not 
a party to the suit should be made a party, the 
proper course is to remand the case to the Court 
of first instance and to direot that Court to 
bring on the particular person as a defendant 
or as a plaintiff (if he consents), give him time 
to file bis written statement and opportunity 
to produce evidence, aud try the issues raised 
between him and the opposite side. MAUNG 
Tun SVa V. MAUNG Tha KaDO, 1 L.B.R.252. 
(13 A. 332, F.) 


(24S0) — 0. 1 , rr. 8 (2». W (2l, (o'), f-5 . ani 11, 
13. ( = ss. 32, 31, Civ. Pro. Code , 1882;— Par- 
ties vio.de roller s 32 — No objection by the 
plaintiff — XVaivtr — Ex proprietary tenancy— 

Extinguishment— Proprietor;/ title — Appeal to 

the District Judge.— Certain persons were made 
parties to a sun. under s. 32, Civ. Pro. Code, 
1892, without any objection from the plaintiff. 
Be Id that the plaintitl must be deemed to have 
waived that, objection and that he could not be 
allowed to make it a ground of objection in the 
second appeal. In a suit for ejectment in the 
Revenue Court, some of the deieudants raised 
a question of proprietary title: Held , that 
the appeal lay to the District Judge. One R 
mortgaged his z'-.miniari right.son the 1st April, 
1896, and relinquished his rights in the sir on 
the 28th of April, 1896. R died on the 4th of 
November, 1902, R was, moreover, not iu pos- 
session or the boldiug between 1896 and 1902. 
Held, that under these circumstances R’s rights 
as ex- proprietary tenant must be deemed ro have 
been extinguished iu his lifetime. MUSS A MU AT 
KAULA DEVI v. CHAJJU. 2 Ind. Cas 84 8. (21 
A. 201 : A.W.N. 1904, 231. R.) 

(2490-tf) — O. I, rr. 8, 10 f2). 3), '5), 11,0. 1, 

r i3_8ait against bmamidar — Real owner 
rmdo p^rfcy — Nature of suit not ohaoged- 
Obieotion as to noo-joinder after the first hear- 

ing— Earliest opportunity— Waiver— See 1 RE- 

emption —Miscellaneous, 4 lud. cas. ibs. 

(2). (3 1 . (-5’, H ; 


(2181) — O I. rr. 3 <9., 


10 


0 o r o s 17 ( = s$. 32, 13, 211. Civ. Pro. 
Cole 1*892 ) — Parties — When the debt sued for 
is due to a joint Hindu family, the debtor is 
entitled to insist that all the j >iul creditors 
from whom he can claim a discharge ought to 
be parties to the suit, in order that the decree 

passed therein may 

against all. But where the plaintiff describes 
himself as managing co-parcener and represent- 
ative of the joint family, the omission to 

C. II— 99 


CiT: Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued , 

make all the members parties is only a formal 
error. (R., 2 L-B.R. 246, 23 P.W.R, 1907 = 
43 P.L.R. 1907, 69 P.R. 1906 = 118 P.L.R. 
1906.) To enforce the liability of ancestral 
property in the hands of sons to satisfy their 
father’s debt, the holder of a money-decree must 
have recourse to a separate suit, and when suoh 
suit is brought against the sons, they cannofc 
plead that it is not maintainable by reason 
of the Drevious suit against their father, as the 
causes of action in the two suits are different. 
Ramayya V. Venkataratnam. 17 M. 122 = 4 
M.L.J. 52. [Cons., 23 M. 292, F.B.] 

(24Sl al O. I. rr. 8 (2), 10 (2), (3), (5), 11, 

O. 2, rr. 3, 6 — See JOINDER OP PARTIES, 8 
B. 616. 

(24321—0. T, rr. 8 (2) 10(2 », 13), (51, 21, (). o, 
r>\ 3, 0. 7 (-Civ. Pro. Code, 1882, ss. 32, 
lo, 1G>— Court finding no cause of action against 
one defendant— Procedure.— Where a Court, 
after issues had been framed, finds that the 
plaintiff has no cause of action against one of 
several defendants, it cannot dismiss the suit 
as against such defendant without trial. The 
powers given by S s. 32 and 45 could be exercised 
only beiorc the first hearing, and tha Court 
cannot, therefore strike off a partv or separate 
the causes of action and try one of them. The 
defendant could, however, prefer an application 
under o. 46 or the Civ. Pro. Code. SlNGA 

™ E £ DI ° BALA Reddi v. Madava rau. 
20 M. 360, * 

(2482-rt) O. 1, rr. 8 (2), 10(2). (3), (5), 11, 
O. 22, r. 3 H| and s. 364 of 1882— See LIMITA- 
TION Question of Limitation, 21 c. 642. 

(24831-0. I, rr. 8 <2), 10(2 ) (3), (5), II. 

a’ P ° Code ' 1882 ' 6S - 32 • 

do8)—ApvheaUon for substitution of executors K 

in place of heirs originally substituted— Delay— 
Bona fiies. Where an applicant obtained sub- 
stitution of the heirs of a defendant under 
s. 368. Civ. Pro. Code, without knowing that 
probate of the will of the said deceased had ' 
been grauted, and subsequently after coming to 
know of it applied, more than six months 
aiter the death of the defendant, to have 
the names of the said heirs struck out and 
that of the executor substituted, held, tha the ' 
application was oue under s. 32, Civ. Pro " 
Cide aud that even if it were under s. 368 
Civ. Pro. Code, it was not barred, as the appli- 
cant had throughout been actuated by a bona 
fi ic desire to effect substitution of the proper' 
legal representatives and had shown sufficient 
cause lor the delay. SYED HOSSEIN ALT v 1 

add ur Rahim. 7 c w.N. 529. 

<24r S-m-0 T rr. 8 12), 10 ( 2 ), (3) , (5)- llf '.j 
O. 22, rc. 4, 10— See LIMITATION ACT 190ft 
Arts. 171, 172, A.W.N. 1990, 21. 1 f 

(248U-0. I, rr. S ( 2 ), 10 ( 2 ), ( 3 ), ( 5) and n ^ 
O. 22, r. 10 ( — Civ. Pro. Code, 1882, ss. 32 at »tiu 
372)— Parties, joinder of— Assignment pending 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 


suit , application to make assignees parties in 
case cf — Auction-purchasers as parties in mort- 
gage suit— Revision — Civ, Fro. Code, s. 622. — 
The plaintiff held a first mortgage on the pro- 
perty of the defendant. He sued the defendant 
for possession of the mortgaged property under 
a oonditioo in the mortgage-deed. After the 
institution of his suit, the rights and interests 
of the defendant were put up to sale in execu- 
tion of the decree obtained upon mortgages of 
later date thaD the mortgage in favour of the 
plaintiff. The plaintiff thereupon applied to the 
Court praying that the purchasers of the rights 
and interests of the defendant should be made 
parties to the suit. Iu his application the 
plaintiff referred only to s. 372 of the Code of 
Civil Procedure, but, after notice had been 
issued and all parties were before the Court, the 
plaintiff drew the attention of the Court to 
s. 32 also. The Subordinate Judge held that 
A. 372 did not oover the case of auction-pur- 
chasers and on that ground he rejected tho appli- 
cation without considering it on the merits. 
The plaintiff applied to the Court of the Judicial 
Commissioner for revision of the Subordinate 
Judge’s crder. Jfc.il, that s. 372 of the Civ. 
Pro. Code oovered tho plaintiff’s case and that 
the auction-purchasers should be added as 
parties. Held, further, that, inasmuch as the 
Subordinate Judge failed to exercise the juris- 
diction which s. 372, Civ. Pro. O^de, gave him 
in not dealing with the plaintiff’s application 
on its merits and to consider whether that 
application should be granted under s. 32, Civ. 
Pro. Code, tho Judicial Commissioner had 
power to interfere under *. 622, Civ. Pro. Codo. 

Sadhu Sah v. Hamid Husain Khan, 3 O.C. 
91. (S.C. 302, F.) [R., 13 O.C. 109.] 

(2485)— 0. l.rr.8 (2), 10 (2), 

O 22, r. 10, and s. Ill ( =ss. 31, 371, 017, Civ. 
Pro. Code , 1882 ) — Execution appeal— Auction- 
purchaser , after institution of apical, arrayed 
as respondent. - The terms of s. 32 aru vory wide 
and empower tho Court, at any time, either 
Upon or without application, to order that the 
Dame of any person, whoso presence before the 
Court may be necessary, be added in order to 
enable it effeotually and completely to adjudi- 
cate upon and settle all the questions involved. 
Where a question arose in the execution depart- 
ment as to tho nature of the property sought to 
be sold by tho dooree-holder, and after tho 
institution of an appeal in the High Court; tho 
property was sold by tho execution Courts 
Held, that the auction-purchaser should bo 
allowed to defend his interests by his uiuso 
being added as a party in tho array of respon- 
dents to tbo appeal in iho High Court. 

aitmad Ali Khan v. the allaiiabad 
Bank, Ltd., 2 a l J. 816. 

(2486)— O, I , rr. 8 12), 10 1 2 ), ( 3 1. <6), 11, Q. 
31, r. 2 ( = ss. 32, 138, Civ. Pro. Code, 18s2) — 
Minor, suit against, ter n nt - Will— Ex< cutors, 
if all , necessary panics— Local limits of the 
jurisdiction of the Court, residing within— Onus 


of proof — Suit , if maintainable. — Under s. 438 ; 
of the Code, where there are several executors, 
they must all be made parties, subjeot to the 
proviso, that an executor, living beyond the 
i local limits of the jurisdiction of the Court need 
not be made a party. If a defendant insists 
than an executor, is a necessary, party, it is for 
him to show that he, the executor, lives within 
tho local limits of the jurisdiction of the Court 
iu which the suit is brought. KUMAR SARA- 

dindu Roy v. Dhairendra Kant Roy 

CHO \YDHURY, 2 C.L J. 484. 

O. I, r. 9 = <1882, s 31, 1877, b. 31.) 

See Mis joinder of parties. 
j See Non-joinder of parties. 

S(C PARTIES TO SUIT. 

(2487) — O. 1, r. 0 i=s. 31, Civ, Pro. Code, 
1682) — Misjoinler — Cause of action . — A Maho- 
i medau widow and her daughter instituted a 
suit against her husband’s heirs, for their 
shares in tho husbauo’s property, the widow 
I alleging that certain conveyance and release 
which she was induced to execute under a false 
representation were invalid *, and the daughter 
relying on this and ou the further allegation 
that tho widow bad no power in any oace to 
, cxecuto tho realease so far as the daughter’s 
share was concerned. The defendants objeoted 
that the suit was bad for misjoinder and multi- 
fanousuess : Held, that tho suit was properly 
framed, as in me circumstances the two oauses 
I of aotiou might properly be brought iu tho 
same suit. AM1UBIBI v. ABDUL, 3 Bom. L.R. 
658. 

(24S81 — O. 1 r. 0 (— s. 31 Civ. Pio. Cod*, 
1862 — N, n jomdtr — Duty of appellate Court — 
j — Punjab Land Revenue Act, 1871. — A plaintiff 
sued eleven defendants, but the first Court im- 
pleaded some more ; the plaintiff ou appeal 
again impleaded only those eleven defendants 
as respondents : held that the duty of the 
j Distrioi Judge under s. 31, Civ. Pro. Code, was 
not to reject the appeal on that ground, but to 
decide it as between tho impleaded parties 
only, or to direct the other defendants to be 
1 made respondents, under s. 559, Civ. Pro. Code. 
O. 41, r. 20); Ibid also, that tho suit filed 
when the Punjab Land Revenue Act, 1871 
wa9 in force was, under that Act cognizable by 
Civil Courts. ALI MIR v. OULAB DIN, 8 PR. 

! 1892. 

(2488-a)— O. 1, r. 9— Sec ACT XX OF 1863, 
14 M. 103 . 

1 (2488-6)— 0. 1, r 9—Sfe CO-SHARERS— 

i Suit by co-sharers, a.W.n. isss, 156. 

i (2488 c)— 0. 1, r, 9 — See JOINDER OF 

I Parties, 217 r.L.R. 1910 = 8 lud. Cas. 
1047. 

(2488 d)—0. 1, r. 9— Misjoinder of oauses of 
aotiou, effect of— Whether decree can be rever- 
sed ou that ground — See MISJOINDER OF 

Cause of action. 7 M.L.T, 364 = 5 Ind. 

1 Cas, 466, 
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Civ, Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued . 

(2488-d-U— O. 1, r. 9— SeeNOS. 467, 2404-a, 
2405, 2405 a, 2406, 2407, 2408, 2419, 2424, 
2425, 2431a, supra. 

(2488 e)—0. 1, r. 9. e. 99— See MISJOINDER 
OF CAUSES OF ACTION, 24 P.R. 1899. 

(2489'— 0. I, rr. .9, 8 12) 10 2), 13). f-5), 11 
l — ss. 31, 32, Civ Pro. Code, »982j — Absence of 
cans? of action — Right cf suit by levs n havit.g 
no right to sue — It. is the duty of the Court of 
first instance to look carefully into preliminary 
objections and to see that useless litigation is 
promptly stopped on the threshold. It is 
obviously useless to go on with the case, when 
the plaintiffs have themselves no cause of action 
at all and the best way is for a fresh suit to he 
brought by the proper parties. MAUNG MYO 
V. Ml MYIT Shu. U.B.R. 1892 — 1896, Yol. 2, 
244. 

(24901—0. I, r. 9, O. 2, rr. 3,6{=*ss. 31. 15. 
Civ Pro. Code, 18821— Cawse of action m*an - 
ing of — Misjoinder . — The Legislature in using 
the term ‘cause of action” has used it in its 
usual sense in the English Law. viz., every fact 
which it should be necessary for the plaintiff 
to prove, if traversed, in order to support his 
right to the judgment of the Court. It does 
not ocmpnse every piece of evidence which is 
necessary to prove each fact, but every fact 
which is necessary to be proved. In the suit 
in this case, the plaintiffs were three in number 
and they olaimed to be deolared sharers of one- 
half and one of the defendants a sharer in the 
other half of the property set forth in the plaint 
list. Plaintiffs Nos- 1 and 2 olaimed title 
through the deceased owner, and it was set 
forth in the plaint that they had sola one half 
of their half share to plaintiff No. 3 who bad 
also, on that account, joined in the suit. On 
behalf of the defendants it was contended that 
the suit was bad for misjoinder since the cause 
of action of the plaintiffs Nos. 1 and 2 was 
distinct and separate from the cause of aotion 
of plaintiff Nr. 3; and that, although the 
plaintiffs alleged a wrongful withholding of 
possession from them jointly, and they were 
mutually interested in defeating the defendants 
in the suit, the first two plaintiffs oo the one 
hand and the third plaintiff on the other, had 
not, within the meaning of s. 45 of the Civ. 
Prn Code any cause of action, at the date of 
the suit, in which they were jointly interested. 
It was also pleaded that the suit was bad as 
contravening the provision in i the second para- 
graph of s. 31 of the Code. The above pleas o 
the defendant were upheld on second appea 
and the H.gh Court held that the cause of 
action of the third pl.iut.fi was distinct from 
the cause of aotion of the other two. that 
they were not jointly interested in the cause of 
action set forth in the plaint that there was 

therefore misjoinder, and further that the 

three plaintiffs were not entitled t0 

brine or maintain one suit in respeot of their 
separate "causes of ...ion BALM* BIBI v. 
SHEIKH MUHAMMAD, 18 A, 131-A.W.W. 


Civ. Pro, Code (Acts Y of 1908, XIV of 1882* 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

1896, 2. (W. R. 1864, 81, 2 W.R. 219, N.W. 
P. 1868, 242, 15 1. A 156, 16 A. 165, 6 B. 
266, 8. M. 361, 4 A 261. R. [ Not F.. 2 O. O. 
149, 33 O. 367 = 10 C.VV.N. 508; F., 18 A. 219, 
2C.L.J. 602; R., 18 A. 396. 403, 432,3 0. 
C. 176, 215, 13 C.P.L.R. 130, 23 A. 167, 27 
M. 80, 38 P.R. 1903 = 87 P.L.R. 1903.] 

(2491 j — O. 1, r . 9, O. 2 , rr. 3, 6 i = ss. 31 
and 45 <\v. Pro. Cole , 1882)— Misjoinaer 
of causes of at t ion. — Certain Jats sued for a 
declaration that the land in suit; was their pro- 
perty, alleging that, at the settlement, the 
defendants had been wrongly entered as proprie- 
tors- During the pendency of the suit, certain 
butchers stating themselves to be proprietors 
of a part of the land in suit applied to be made 
oo-plai n tiff s. A joint application to the same 
effect was subsequently made by the original 
plaintiffs and the butchers, in which it was 
stated that they owned specified portions of the 
land. Objection was taken by the defendants 
on the ground of misjoinder but overruled, and 
the suit was eventually decreed. On appeal 

the divisional Judge dismissed the suit as bad 

for misjoinder of parties and oauses of aotion. 
Held, that the order of dismissal was wrong, 
as the rights of jats and the butohers were not 

antagonistic, their causes of aotion were not 

distmot within the meaning of s. 31 of the Civ. 
Pro. Code, and no inconvenience was caused 
to defendants by their joinder, nor prejudioe 
to their defence. ALLAH BAKSH v. SADIA 
AL1,87 P.L.R. 1903 = 38 P.R 1903. 

mW-O. 1 . r, 9. O. 2rr. 4,5 { = ss. 31, 
d± 9 (,iv.Pio Code, 1 8 8 1 — Suit bg transferee 
fron heir of dec*as*d Muhammadan against 
another heir and transferee from su h heir— No 
rni'jomd-.r of detnul nils and causes of action— 
Juindt r of claims to moveable and to immoveabe 
vr over ty— Leave of Court.- Wnere the plaintiff 
who hid purchased a portion of the inheritance 
of a deceased Muhammadan from two or his 
heirs by two separate sale-deeds of different 
dates, sued for recovery of the shares of his 
vendor-, impleading as defendants another heir 
of the deceased and oertain transferees from 
him, who kept him out of possession, held that 
there was no misjoinder 0 f defendants or oauses 

w m ( H A> 33, F ' t R -> 29 A - 267 = A. 
W.N. 1907, 36-4 A L J. 1-^i, 30 A. 560 = A. 

W N. 1908, 235 = 5 A L J. 647 = 4 M.L T. 392] 

With reference to the objection m the case 

mentioned in para (I), that the claim included 

bo.h moveable and immoveable property, and 

that the leave of the Court for the joinder of 

the two claims had not been obtained, held that 

s 44 Civ. Pro. Code, did not apply to suoh a 

case. MAZHAR A LI KHAN v. 8AJJAD HUSAIN 

khan, 24 A. 358 = A.W.N. 1902, 85. (10 M. 

o i o, a. 

( i 2 , 492 o a) T°‘ l * r * 9 ’ °- 6 - rr - l7 » io. o. 7. 

r * 11 bee Joinder of parties, 14 o. 435 , 

(2492-6) O 1, r. 9. O 34, r. I— Some mem - - 

Wif °U Rindu family made defendants — 
Whether trial can proceed— Non- joinaer of some 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1869) — continued. 

— II \n iu Law— Interest of all members insepa- 
rable— Limitation.— Per Karamat Husain. J. 
(Ohamier. J.. dub Haute). In an action for sale 
upon a mortgage of joint family property, when 
some only of the members of the joint family 
are made defendants their rights and interests 
in the joint family property are neither defined 
nor separable from the rights and interests of 
those who are not before the Court. The Court, 
therefore, cannot proceed to deal, under 0. 1, 
r. 9, Civ. Pro. Code, with tbo matter in contro- 
versy, so far as regards the rights and interests 
of the parties actually before it. Certain pro- 
perty was mortgaged to the plaintiff’s father. 
Portions of the property wero subsequently 
sold and a portion was ourchased by ono B. In 
a suit for sale, one of the minors in B a family 
was not made a defendant. Objection as to non- 
joinder was taken at the earliest possible oppor- 
tunity, but it was not brought to the notice 
of the Court till after tho period of limitation 
for bringing a suit against tho minor bad ex- 
pired. Bold, that the minor could not bo 
impleaded subsequently, as the suit against him 
was barred by limitation* (7 A.L.j. 852, 7 A.L* 
J. 945, 28 B. 11, 33 C. 1079,/.’) Seattle IPer 
Chamier, J). Had the members who are par- 
ties taken the objection at a later stage, tho 
Court, on becoming aware of the existence of 
tho minor, might have made a decree for the 
sale of the undivided interests of thoso mem- 
bers for the reoovery of tho whole debt, and left 
tho purchaser at auction to work out his rights 
by partition, as is done where tho undivided 
interest of a member of a joint family is 
attached and sold in execution of a money 
deoree. GENDAN Lal v. BabU RAM, 9 A.L J. 
88. (33 C. 613, R.) 

0. 1, r. 10. para (1) ( = 1882 s. 27 = 1877. 

B 27, para (2|< = 1882, s. 32 = 1877. a. 32) ; 
and para (4) ( = 1882, s. 33 1877, s. 33). 


CIy. Pro. Code. (Acts Y of 1008, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Where a suit is instituted by a person having 
no right to institute it, in the bona fide belief 
that he is entitled to do so, the Court has power 
under s. 27 to substitute tho right person as 
plaintiff. KRISHNA BOI v. THE COLLECTOR 
AND GOVERNMENT AGENT, TANJORE, 80 H. 

419 = 2 M.L.T. 447. (6 C. 370, R.) 

(2496)— O. It i*. 10 (I) ( = s. 27. Civ. Pro. Code, 
1877)— The power under s. 27 ought to be exer- 
cised before the first hearing— Per Pontifex, J. 

Chunder coomar Boy v. Gocool Chun- 

DER BFIUTTACHAR.JEE, 6 C. 370. [P.,30 M. 

419 = 2 M.L.T. 447.] 

! (2497)— O. 1, r. 10 (/) ( = *s. 27 Civ. Pro. Cede , 

! 1882) — Suit li/ agent in his own name—Dis- 
1 missal of suit- Right of principal to appeal 
1 —Substitution of principal's name as plaiyitiff 
j — S. 230, Coni r act Act.— Where a suit was 
instituted by an agent in his own name, and 
without disclosing that he was merely an agent, 
i and tho suit was dismissed on tbo ground that 
tho plaintiff being a mere agent could not sue 
iu bis own name, it was held, in an appeal by 
tho principal : That, as tho suit was commen- 
ced in the name of a wrong person through a 
, bona fide mistake and as it was necessary for 
tho determination of the real matter in dispute 
, that tho principal's* name should bo substituted 
for that of tbo agent, such substitution might 
have been made under s. 27, Oiv. Pro. Code, that 
l action under s. 27, Civ. Pro. Code, might have 
been taken in this case, on the inilitaiive of the 
principal, or of tho agent, or of tho Court itself 
and, that tho case was to be remanded, with 
i the substitution of tho name of the principal 
; as plaintiff, for tho determination of the 
l case on tho merits. A L.8.P.S. SOOUUAMON- 
1 ION CHETTY v. MYAT THA U, 4 L.B.R. 98. 
I (1 L.B.R. 191, 360, D., 2 N.W.P. 179, 21 B. 
205, 20 M. 467, 12 W.R. 117, R.) 


See PARTIES TO SUIT. 

(2493) — O. 1, r. 10 H)( =s. 27 Civ. Pro. Code , 
1882)— Suit instituted against wrong person 
as defendant -S. 27. Civ. Pro. Oodo. applies only j 
to cases in which a suit lias been instituted in 
tho name of a wrong plaintiff, and not to oases I 
in which a suit has been inatitut-nd against, a 
wrong person as defendant. TUTIKA BASAVA- 
RAJU v. PARREY AND CO., 27 M. 315. 

(2494) — O. 1, r . 10, </) ( = s. 27, Civ. Pro. 
Code t 1882) — No application to case of appeal 
filed in name of wren ij person. — S. 27 of the Civ. 
Pro. Code, does not apply to an appeal tiled in 
the name of a wrong person. DWARKA NATFl 

Biswas v. Dehendra Nath Tagore, 

4 C.W.N, 58. 

(2495) — O. r. 10 (/) ( = s 27, Civ Pro. Code, 
1882)— Suit by plaintiff having no -light to sue 
' — Substitution of right person. — Tho words of 
tho section “ if tho suit is brought in tho name 
of a wrong person a9 plaintiff, cannot be con- 
strued as excluding altogether persons who may 
institute the suit without any right to do so. 


(2498)— O. 1, r. 10(1) (^s. 27 Civ. Pro. 
Code, 1882) — Substitution of Harm* of another 
person as plaintiff— .Indication by plaintiff 
disclaiming interest in subject-matter of suit.— 
The plaintiff brought, a suit for pre-emption 
against the defendant in respect of au under- 
proprietary tenure, on the ground that she was 
the superior-proprietor. During the trial of tho 
suit, she presented to the Court an application 
in which ;t was stated that she was mistaken 
in believing she was the superior proprietor, 
aud she prayed that, under tbo provisions of 
s. 27 ot tho Code of Civil Procedure, the name 
of her son, who was tho superior proprietor, 
might bo substituted for her own in tho plaint, 
i Her son did not appear m the case and there 
was no evidence to show that ho consented to 
the substitution of his name as plaintiff. The 
Court rejected the application aud dismissed 
tho suit. Held, that the name of the plain- 
tiff’s sou could not bo substituted of her own 
under 8. 27, Oiv. Pro. Code, and that her auifc 
was rightly dismissed. 8HEORAJ KUAR v* 

HiRl KiSHAN, 3 O.C. 347. [Bd. , 7 0.0. 193.1 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1892, 
X of 1877, XXIII of 1861 and VIII of 
1959) — continued. 

(2499) — O, 1, r. 10 (2) — Plaint — Amendment 
— Substitution of -proper plaintiff —Bar of limit- 
ation — Computation — Limitation Act (IX of 
1908), s. 22. — Suit oa a promissory note exe- 
cuted in favour of M, by R and V as plaintiffs 
through their mother and guardian. M. In 
second appeal it was found that the suit could 
not be maintained unless M was the plaintiff. 
An application was then made to substitue M 
as plaintiff. Held, that M oan he made a 
plaintiff on suob apolication under O. I, r. 10 
(1), Civ. Pro. Code, 1909. (30 M. 419, R.) The 

utmost that could be done would be to date 
the amendment as of the date on which the 
Court of firet instanoe ought to have made it, 
and that could not be earlier than the date of 
application. 20 M. 467, R ; The effeoc of s. 22 
of the Limitation Aot, 1903, is that, in a suit 
of the kind, the mistake to be corrected under 
O. 1, r. 10 (1) must be oorreoted before tho 
limitation period of the suit expires. SUB- 

baraya Iyer and others v. Vaithinatha 
Iyer and another, 7 M L T . 185= 33 M. 
115 = 5 lud. Cas. 931. <21 B. 580. 14 C. 400, 

R.) 


(2500) — O. 1. »' 10 — Partition-decree -execu- 

tion— Death of plaintiff —Abatement of suit— 
Application to set aside abatement — Limitation 
Act [IX of 1903) Art \7 Court— Inherent 
Powers— All parties to be before Court in parti • 
tion suit— Addition of parties. — hi a partition 
suit, a decree was passed on the 5th April, 1991 
on a compromise. One Revcband who was a 
defendant in the suit died on 19th October, 
1893, leaving bim surviving a minor son named 
Lakhmichand who attained majority on the 
7th February, 1907. He made an application 
on tho 16th April, 1910 for bringing him on the 
record and for issuing a commission to effect 
a partition accordiug to the rights declared iu 
the petition-decree : Held, that the suit abated 
as soon as the Civ. Pro, Code of 1908 came 
into foroe. so far as regarded the applicant s 
father who wis a party, and the application to 
set aside tho abatement by adding the applicant 
as the legal representative, not having been 
made within sixty days, was barred by art. 
17 i of the Limitation Aot o( 1903. lhat > lu a 
partition suit, all the parties should be before 
the Court I and there was nothing m the Civ. 
Pro Code (Aot V of 1909) limiting or affecting 

XSfXi 

necessary in order to enable the Court effect- 
“ally and completely to adjudicate npon and 
settle all the questions involved m the^uit, be 
added. LAKIMICHAND r r 

Kachubhai gulabchand, 

517. 

(2501)— O. 1. r. 10 (1) (—s. 27, Civ. Pro 

„ T ifim—Suit by managing members of a 
Bvidu family Nonjoinder of other 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 — continued. 

members — Refusal of application to be joined 
as plaintiffs , whether justifiable— Limitat' on. 
— In a suit by the managing members of a joint 
Hindu family firm, for a debt due to the firm, 
the defendants oontented that the suit was not 
maintainable, as the other members of the 
family, several of them minors, ware not joined 
as plaintiffs. The plaintiffs at once admitted 
the faot, and the other members of the family 
applied to be joined as plaintiffs. The lower 
Court relused the application. Held, by the 
Chief Court on appeal, that the omission of the 
names of the other members of the family was 
due to a bona fide mistake, in the belief, that 
such addition wasnot neoessary, and that, under 
s. 27 of the Civ. Pro. Code, the remaining 
members of the family should be added as 
plaintiffs. (17 B. 413, F.\ 28 B. 11, 15 B. 397, 
7 A. 294, 57 P.R. 1905, 29 P.R. 1896. 69 P.R. 
1906, 79 P.R. 1906. 86 P.R. 1891, 17 C. 160, 6 C. 
815, 33 C. 657, R.) Where persons are added as 
plaintiffs, under s. 27 cf the Code, the period of 
limitation counts from the date when the suit 
was original! v instituted. BEHARI LaLL v. RAM 
CHAND. (49 P R. 1907. (15 C. 400, 17 B. 413, R.) 

(2501-a) — O. I. r. 10 (1), whether covers the 
case of the non joinder of a necessary party — 

See Partnership— General, i s.L.R. 191. 

(2501-6)— O I, r. 10— See NOS. 298-a 302, 
1576. 1631, 1685-a, 1902, 1935. 233 9-a, 2400, 
2406. 2410-c, 2433 d, 2433-e, 2434, 2435, 2436, 
2461-a. 2462, 2463, 2464. 2465, 2466, 2467, 
2468, 2469, 2470, ‘2471. 2472, 2473, 2474, 2475, 
2475- a TO k. 2476, 2477, 2477-a AND 6, 2478, 
2479, 2490. 2490 a, 2481. 2481-a, 2482, 2482 a, 
2483, 2483-a 2484. 2485, 2486, 2489, supra, 
AND NOS. 3434, 4039. 5140, infra. 

(2502)— O. 2, rr. 10 (I>, S. (2), 10(2), (3) \ 
(J) and 11 ( = ss. 27, 32 Civ. Pro. Code , 1832) 
— Suit instituted by wrong person — Addition of 
plaintiff — Addition of person as party who 
ought to have been joined. — Where the plaintiff 
who instituted the suit had no right to sue, 
that right belonging to her children, and the 
Court allowed the addition of the ohildren as 
plaiutiff?, and a consequential amendment in 
the prayer of the plaint, and proceeded with the 
suit, held, that, in the oircumstances, this 
course was equitable, and not at variance with 
any provision of law ; and that, if there was 
any error, it was covered by s. 578 of the Code 
of Civil Procedure. (21 C. 866, 6 C.370, 24 C. 540, 
20 A. 90, R.) Whereof the five persons entitled 
to sue the appellant (defendant) iu the same 
right for their share in the deceased’s estate, 
only two were plaintiffs in the suit, held, after 
discussion of the effect of s. 32 of the Code of 
Civil Procedure, as interpreted by judicial 
authority, that the other three persons should 
have been added as parties ; and that the oase 
should be remanded for the addition of parties 
and re-trial on the merits. Ma Gyi v. MA 
YEIK, 2 L.B.R. 245. (5 M. 32, 7 W.R. 202, 7 

W.R. 315. 9 W.R. 153, 10 W.R. 86, 10 W.R. 
368, 11 W.R. 361, 16 W.R, 19, 12 W.R. 247, 
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Civ Pro. Code (Acts Y of 1908, XIV of 1883. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

12 W.R, 334. 13 W.R. 78. 13 W.R. 362, 15 W. 
R. 97, 13 W.R. 443, 2 A. 738, 17 M. 122, 9 A. 
447, 23 A. 167, 9 W.R. 1, P.C., 9, R.) [R. , 2 

L.B.R. 277.] 

(2502-a) — 0. 1, r. 10 (1), O. 1, rr. 8 (2), 10 
(2), (3), (5), 11, O. 6, r. 17 and 0. 7, r. 11 

—See Contract— Miscellaneous, 28 P L. 

R. 1905 = 49 P.R. 1905. 

(2503)— 0. 1. r. 10 (i), 0. 6, r. 15 12), (3) ( = 
ss. 27 and 52, C iv- Pro. Code- •Qti2)~Suit 
brought bp wrong person bp mistake— Amend- 
ment — Suit of inconsistent nature, test of — Grant 
of letters of administration by suppression of wilt 
not appointing executors, if void ab initio — Sale 
by Administrator suppressing will, when void — 

“ Shall remain trustee , i. e., guardians and 
next friends , ” if implies appointment of exe- 
cutors. — 8. 27 of tho Code is applicable to oases 
where, by bona fide mistake, whether of law or 
fact, actions have been brought in the name of 
a wrong person. (20 M. 467, R.) A grant of 
letters of administration obtained by suppress- 
ing a will containing no appointment of exe- 
cutors is not void ab initio and a sale of a 
property of the deceased by the Administrator, 
who has obtained a grant of administration 
under suoh circumstances, to a purchaser, who 
was ignorant of the suppression of the will, is 
valid, even whero tho grant is revoked after tho 
sale. The defenoe of purchase for valuable 
consideration without notice is available against 
a olaim based on an equitable tide, but not 
against one based on a legal title. The will, 
in this case, contained the olauso “ On my 
demise G ” son of P, or any full brother of G, 
that shall be born in equal shares, shall beoomo 
the owner of the share cr shares left by mo and, 
until the said G attain majority, P and B wife 
of P, shall remain trustees, i e., guardians aud 
next friends.” Held — that there was neither 
an express nor implied appointment of exe- 
outors under that olause. GOPAL Das AGIIar- 
WALLAH v. BUDREE DAS SURKKA, 10 C W. 
N. 662 = 38 C. 637. (20 M. 467, F ,) [R., 

149 P.R, 1907, 1 8 L.R. Civ. 191.] 

(2504) 0. i,r. 10 (1) O. 22, r. / ( = ss. 27 
368 of 1882, C'w Pro, Code.) — Dc>th of 
plaintiff -respondent pending appeal— Add a ion 
or substitution of nam e as plaintiff in a suit 
brought by oae not entitled to bring it — Right of 
defendant to dismissal of suit brought by un- 
authorised person — Procedure .—8., alleging 
himself to be ttie heir of b who uiod in December 
1898, brought a suit for arrears of ront against 
H in respeot of a oertain land whioh formed 
part of the estate o( B. H denied 8’s right to 
the estate of B and stated that a suit for tho 
whole estate had boon brought against 8 by the 
appellant. Tho C >urt of first instance decreed 
S’a claim iu part. At the time when tho dooree 
was passed, the appellant's suit was pending. 
H appealed to tho Distriot Judge and S filed 
objections under s. 561, Civ. Pro. Code. At 
this stage, the appellant’s suit against S waR 
decreed. The appellant then applied to have 


Civ. Pro. Code (ActB Y of 1908, XIV of l882,i 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 

her name entered on the record of the lower 
appellate Court in place of that of 8 in the Buit 
for arrears of rent. The District Judge held 
that the appellant was entitled to have her 
name added to, not substituted for, that of 8 
as a respondent. Held, that the appellant had 
no right to thrust herself as plaintiff into the 
suit for arrears of rent whioh was brought by a 
person who bad no right to bring it. A defend- 
ant has a right to the dismissal of a suit 
brought against him by anauthorised person 
and the defect oannot be cured by the addition 
or substitution of the name of the person who 
might have brought the suit, unless the case 
enmps within s, 27, Civ. Pro. Code, R\NI 
Raghubans Kuar v. Hashmat ali. 7 O.C. 

78. [Rel, 7 O.C. 193.] 

(2505)— O. I. r. 10, cl. 2 ( = s. 32 Civ. Pro . 
Code , 1882) — Partition suit — Mihksh ira law — 
Joint Hindu fimily — Members all-gci to hive 
separated— Wh- (her necessary parties— Con- 
striction of s. 32 - Interpretation — H ani >g an 
effect of the word > “uR questions involved in tho 
suit. — Plaintiff sued for partition of j nut family 
property under tae Mitakshara. He did not 
make. A, a member of the joint family, and his 
sous, defendants iu the suit, on the allegation 
that A and his sons had separated from the 
family, taking their share. The defendants in 
the suit insisted that A and his sons should be 
impleaded in the suit. A aud his sons stated 
that they had separated from the family and 
they were not necessary parties. The lower 
Court made them parties. An appeal was pre- 
ferred against that order. Held, that it is a 
general rule, a rule, upon whioh s. 32, of the 
old Code, 1882, and O. 1. r, 10, oi tho new Code, 
1908, is founded, that all persons interested 
ought to be mado parties, so that the Court 
may bo enabled to do complete justioe, by 
deoiding upon and settliug the rights of all 
persons interested, and that there are some 
speoial features in a partition suit, whioh make 
it obligatory that all persons, interested iu it 
and likely to be affooted by it, should appear in 
the case either as plaintiffs or defendants. The 
expression “all questions involved iu the suit” 
found in O 1, r i0. ol. 2, Civ. Pro. Code, 1909 
( = a. 32 of tho old Code), would in a partition 
suit include not only the questions ansiug out 
of tho plaint, but of the plaint considered along 
with the statement of thedefouce. 3. 32 of the 
old Code, IS92, is taken from r. 11, O. 16 of 
tho rules of the English Supremo Court, 1883* 
Tho Courts ought to oanstrue the words of s. 32 
as largely as thoy oan, in order to carry out 
in an effective manner the object with whioh 
it was incorporated in our Code. AMRUT v. 
MUKUND 5 N L.R. 152 = 4 lnd. Cas. 236. 

(25061 — O- .7, r. 10 (P t O 2, rr. 2, 4, 5, 
(=ss 33, 43, 14. Civ. Pro. Code, 1892)- 
Mul if irinusness — Omission to claim all relief s 
plaintiff is entitled to— Joinder of claim to 
immwea'de property along with claim for 
moveables. — S. 83, Civ. Pro, Code, does not 
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oontemplat9 that, upon the addition of defend- 
ants to a suit, a cause of aofcion different from 
that upon which the suit whs founded, which 
may have aoorued to the plaintiff against the 
added defendants, should be added to theolaim. 
All that the section requires is that, when a 
defendant is added, the plaint should be amend- 
ed in such a manner as may be necessary, and 
an amended copy of the summons served on the 
defendants. The amendment there referred to 
is 9Uoh amendment as is necessitated by the 
addition of a defendant, and not such an 
amendment as would add to or alter the nature 
of the suit as originally brought. In the 
present case one R.D. brought a suit against 
two persons, M and G, claiming to recover 
certain cash, and jewels belonging to one 8ahai, 
deceased. To that suit B.R. and B who had 
previously brought a suit for certain immove- 
able property belonging to the same estate, 
applied to be, and W9re added as defendants. 
After this H.L., the son of R D , brought a suit 
claiming possession of a house whioh originally 
belonged to Sahai, and whioh was alleged to be 
then in the possession of B-R. and B. Held that 
it was not neoessary for R.D. under s. 83, Civ. 
Pro. Code, to amend his plaint when B R and 
B were added as defendants, so as to include the 
present olaim by his son for the house ; and 
that the present claim was not barred by reason 
of s. 43 of the Code. [D., 5 P.W.R. 1907 = 28 
P.L.R. 1907.] Held, further, in the case 
mentioned in para 1 (d), supra that in the 
original suit of R.D. he oould not have added 
a olaim for possession of immoveable property 
without violating the provisions of s. 44, Civ. 
Pro. Code, and t la at it was an additional reason 
for the maintenance oi the subsequent suit by 
H L HlNGU LAL v. BaLDEO RaM, 24 A. 
533 = A.W.N. 1902, 170. [D., 5 P.W.R. 1907 

= 28 P.L.R- 1907.] 

(2506-a) .-0. 1, r 11 — Sec PRE-EMPTION— 
RIGHT TO PRE-EMPT, 3 P.R. 1881. 

12506-6) — O. 1* r - — & ee NOS. 302, 1681, 
1902 2400, 2406, 2433 e, 2434, 2435, 2436, 
2461-a 2462, 2463, 2464, 2465. 2166, 2467, 

2469 2470, 2471, 2472, 2473, 2474, 2475, 
2 4 76 2477, 2477 -a & 6, 217S, 2479, 

2480 2480^ 2481, 248 l-a, 2482, 2482 a, 2483, 
MMa 2485 2480, 2489. 2502. 2502 a. 

^AnVnoS. 3434. 4038. 5140. infra. 

0. I, r. 12 ( = 1882, a. 35 = 1877, s. 35.) 

(2506-c) — O. 1, t. 12-Sce NO. 1585, supra. 

O. I, r. I 3 ( = 1 882 * 9> 34 = 1877, s. 34.) 

See misjoinder of parties. 

See NON-JOINDER OF PARTIES. 

See PARTIES TO SUIT. 

/o*rvn — O 1 r.l3{ = s.34, Civ. Pro. Code, 
1 882)- Objection as to non -j. inder of parties 

^ for T* taking a, -The 

iTsei for the first time m appeal.-^utm. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of and 1861 VIII of 
1859 continued. 

describing himself as a lambardar of a village, 
sued to eject the defendants from certain lands, 
upon which he alleged them to have trespas- 
sed. No objection was taken to the 9uit in 
the first Court on the ground that the plaintiff 
was not the only Malguzar , and the only 
main issue, whether the alleged tenanoy 
existed, was deoided in plaintiff’s favour. On 
appeal, th6 defendant contended that the suit 
was not maintainable, inasmuch as the plaint- 
iff did not purport to sue as representative of 
the entire proprietary body ; and the District 
Judge accepted the contention as sound. Od 
second appeal, it was urged that the objection 
for want of parties must be deemed to have 
been waived by the defendant, the same not 
having been raised at the earliest possible 
opportunity, as required by s. 34 of the Code ; 
also that the entire body of the landlords need 
not bo represented on the record, where one 
of them seeks to eject an alleged trespasser. 
With regard to the first oontention, held, that 
the objection for want of parties must be taken 
in all cases before the first hearing ; otherwise 
it must be deemed to have been waived by the 
defendant, (14 M. 498, 7 C. 594, F.) As 
to the second point, held, that one member 
of a proprietary body is, as against every 
person but his co-proprietors, entitled to the 
possession of every parr, of the oommon lands. 
In such a case, one of the members suing a 
mere tespasser without joining the others as 
plaintiffs should be given at least a decree for 
joint possession with the defendants to the 
extent of the plaintiff’s share in the property 
even when the defendant had taken the objec- 
tion as to non-joinder of the other members in 
proper time. DARYAO SHAH GOND v. TlRAN 

8HAH Gond, 2 N.L.R. 45. (15 C. 47, 19 C- 

541, F .) i R., 4 N.L.R. 45.] 

(2508)— O. I, r. 13 ( = s 34, Civ. Pro. Code, 
1882) — Non-joinder of parlies — Waiver — 
Accounts — Liability of firm acting as managing 
ogints of a Company . — Where the defendant 
was sued as the surviving partner of a firm, who 
were managing agents of the plaintiffs, a regis- 
tered company, for aooounts and it was objeoted 
for the first time on appeal that there were 
other members existing of the defendant’s firm, 
and the suit was bad for non-joinder of parties, 
held, that the objection as to non-joinder, not 
having been made at the proper time, must be 
deemed to have been waived under p. 34 of the 
Civ. Pro. Code. (156 P.R. 1889, F.B., R,) Held 
also, that the relationship between the parties 
was of a fiduciary nature and the defendant was 
liable to render aooounts, and that it was no 
answer to the suit that the defendant had made 
over the account-books to the plaintiffs. J. 
ANDERSON v. THE DELHI COTTON MILLS 

Coy., limited, las P.L.R. 1903. U4 c. H 7 
P.C. t 7 c. 627, F.) 

(2508-a)— O. 1, r. 13— See CONTRACT ACT 
.1872, s. 45. 156 P.R. 1889, P.B. 
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(2508-5) — O. 1, r. 13-Sec JOINDER OF 
PARTIES, 64 P.R. 1881. 

(2508-c) — 0. 1, r. 13 — See JOINDER OF 

Parties, 7 ind. Cas. 102. 

(2508-e/) — O. 1, r. 13 —See PRINCIPAL AND 
agent— Miscellaneous, 69 P R 1903. I 

I 

I 

(2509 <?) — O. I, r. 13 — See Nos. 293-a, 471, ! 
472, 2407, 2408, 2460, 24S0, 2480-n, .supra. 1 

(2509)— 0. 1. r. 13. 0. 21 v. 63. s. <J!> ! 

( — ss. 31, 283. 578. Civ. Pro Code, 1882) — hi- j 
junction to restrain decree-holders from executing 
rent decrees against the plaintiff's properties — 
Defect of vartics , objection not taken in the first 
Court — Waiver of objection — 0>. e of several 
co-parceners, if cemjnicnt to maintain / he action 
— Exclusive owner as member of joint Mitak- 1 
flhara family — -Second appeal — Construction of 
document, when a proper ground. — Under s. 34. 
Civ. Pro. Code, 1882, all objections for want . 
of parties have to be taken at the earliest possi- 
ble opportunity, and, in all cases, before the 
first hearing, any such objection not so taken ! 
is to bo deemed to have been waived by the 
defendant ; but this provision does not entitle ; 
the plaintiff to a measuro of relief larger than 
the right he really possesses. If the plaintiff j 
merely asks for a relief larger thau the fact ] 
asserted by him would warrant, be would not 
necessarily bo dobarred altogether from any 
relief to which, on the facts proved, he might 
be entitled (10 M. 322, 14 M. 498, 26 B. 141, 

8 Bom. L.R. 99, R.) A member of a Mitak - i 
sham joint family is, regard being had to his 
posiliou as such in rolatiou to any portion of 
the family property, entitled, as against a 
trespasser or a person who seeks wrongfully to ' 
seize the property in execution o' a decree 
obtained against a stranger, to recover posses- 
• 8ion or to ask for a declaration that the 
properties are not liable lo be sold in execution 
as the properties of the alleged judgment-debtor. 
Every member of Mitakshara family in the 
position of the plaintiff in the present suit, is 1 
interested in the whole of the property, subject 
to the rights of his co-parceners. If, therefore, 
a mombor finds that the property in which ho 
'is jointly interested is about to be seized in exe- 
cution as the property of a stranger who has no 
iitlo therein, ho is entitled to maintain an ac- ! 
tion to prevent the impending mischief. If the 
decree-holder insists that tho co parceners of 
the plaintiff should be brought on the record I 
and if the objootion is taken in time, they mav ! 
be added as party-defendant ; but the plaintiff | 
is clearly ontitled to maintain the action and 
to obtain tho necepsarv declaration. (6 W.R.311. 
19 W.R. 195, 22 W.R. 2, R. 12 W.R. 248, D . ; 

7 C.L.J. 251, Expl.) There is a well-known 
distinction betweou non -joinder of necessary 
or indispensable parties and non joinder of pro- 
por but not indispensable parties, and where, as 
«hore, th8 parties omitted are necessary only for 
the purpose of protecting the defendant from 


Civ. Pro. Code (Acts Y of 1908, XIV of 1892 » 

X of 1877, XXIII of 1861 and VIII of 

1859) — continutd. 

further litigation, the Court may, in its discre- 
tion, disregard the objection, if not raised at the 
proper stage. Under s. 578 of the Code, the 
appellate Court is not entitled to reverse the 
decree of the lower Court, on the ground that 
the oo-parceners of the plaintiff have not been 
joined on the record, unless the appellate Court 
is satisfied that that omission has affected the 
merits of the case or the jurisdiction of the 
Court. The Court must, in a case of this 
description, look to the essential justice of the 
case, and keep in view tbe substance and merits, 
rather than strict adherence to what turns out, 
as io this case, to be a matter of form (2 M I. A. 
353, 6 M.I.A. 393, 6 A. 57, R-) The misoon- 

struotioa of a documeut is not necessrily a 
ground for second appeal, unless the dooument 
is one which is the foundation of tbe suit, being 
in the nature of a contract or dooument of title. 
The mere faot, that some portion of the evidence 
is in writing, and the Judge makec a miske as 
to the meaning of it, does not afford a ground for 
seoond apn^l. OURSUN SINGH v. DURBDOY 
SINGH, 9 C L.J. 623= 1 Ind. Cas. 530. (19 W.R. 
223, 4 C.L.J. 198, R.) 

O II, r. 1 ( = 1882, s. 42= 1877,s. 42.) 

<2510) — O. 2, r. i — Partition-suit — Mesne 
profits for period during which suit is pending , 

— In applying tho provisions of s. 7, Civ. Pro. 
Code, 1859. tho first thing to be considered is 
whether the ciuse of action in the second suit 
is the same as the cause of action in the first. 

If the cause of action be the same, the second 
suit is barred in respect of any portion of the 
olaim omitted from the first suit ; but not 
otherwise. Accordingly, where the plaintiff 
sued as a member of an undivided Hindu 
family, and for a share of a particular portion 
of the iamily property, leaving the rest un- 
divided, and his suit was rejected, as it had 
not. been brought for his whole share, it was 
held that this suit was no bar to a second suit 
to have tho whole property divided, as tho 
causes of action in the two suits were entirely 
distinct. In a suit for partition of hereditary 
property, it is not necessary for the plaintiff to 
traoo back bis genealogy to the original grantee, 
and to prove that no other descendant of that 
grantee except himself and tho defendants are 
in existence. It is sufficient for him to show 
that he and they are the only representatives 
of the person who last held the property. If 
others claim a share, it is for them to show 
that they have any rights which operate to 
restrict tho plaintiff’s prima facie right to treat 
such property of himself and the defendants. 
There is no objection to the award of mesne 
profits or interest during the whole period for 
which a suit is pending however loug that 
period may be. IvAlU.lIBIN RANOJl F.T AL v. 

Ba FUJI Bin Madhayray, 8 B H.C.A C. 209 
21 M. 153. 8 M.L.J. 92 ; R. % H B. 31, 25 
B. 115.] 

(2511) — O. r. J ( = s. 42, Civ. Pro. Cod#, 
1862) — Suit for rent— Policy of law. — A suit for 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859J — continued. 


the rents of the years 1282 and 1283 would be 
barred by s. 42 of the Civ. Pro. Code, 1882, if, 
after they became due, the plaintiffs brought a 
suit for the rent of the year 1281, as they might 
have inoluded in that suit a claim for the 
rents of 1282 and 1283. 18 C.L.R, 297, F.) 
The wise policy of the law in enaotiDg s. 42 
of the Civ. Pro. Code, 1882 ia to prevent 
people harassing their debtors by bringing two 
or three suits against them where one suit 
would suffice. H.AFtZUNNESSA KHATUN v. 
BHYRAB CHUNDER DaS, 13 C.L.R. 214. 


(25121—0. 2, r. 1 ( = s. 42, Civ. Fro. Code , 
1877; — Suit for rent— Declaration of Lille to 
rent. — The plaintiffs, sons by the second wife, 
sued the defendant, a son by the first wife, for 
Rs. 96 odd as their share of the rents of certain 
houses which had belonged to their deceased 
father. The defendant pleaded that the father 
had gifted away the houses in his life-time to 
his mother and ho was in possession on his 
mother’s account. Held that, as the plaintiffs 
were not in possession of the house and had 
never realized the rents thereof, they oouid not 
obtain a decree for rent, unless their right of 
inheritance and possession of the property were 
decreed in their favour. ASHIK MUHAMMAD 
v. ali Muhammad, A.W.N. i 882 , 208. 


(25 1 2-rt) — O. 2, r. 1 —See TRANSFER OF 
PROPERTY ACT, 1882, ss. 85, 88 . 1 O.C. 53. 


(2512-6) — O. 2. r. 1— See NOS. 303, 304, 
305, 306, 306-2, 952, supra AND No. 2721-e, 
infra. 


(2513 ) — O. 2, rr. 1, 2 l = ss. 42, 13 Civ. 
Pro. Code , 1882 ) — Suit for enhanced tent — Sub- 
sequent suit at original rate. — Plaiotiffs should, 
under ss. 42 and 43 of the Civ. Pro. Code, bring 
their entire claim and every remedy enforceable 
in respect of that claim into Court at ouce and, 
if they fail to do that in any suit, they cannot 
afterwards avail themselves of any other remedy, 
on whioh they have not oboseu to insist in the 
first suit. So that a plaintiff, after unsuccess- 
fully suing for rent at an enhanced rate, will 
not be allowed to sue for the original rent for 
previous years. KUNNOCIv CHUNDER MOOKER- 

jee v. Guru Dass Biswas. 9 C. 919 = 12 C.L. 
R. 919, [Overruled, 15 C. 145, F.B.; II., 14 B. 

31.] 


(2513-a) — O. 2, rr. 1 , 2 {-ss. 42. 13, Civ. 
Pro. Code. 1882). — Even though a person’s 
title to two different properties rests cn the 
same title-deed, and the causes of action, for 
suing for possession of them, arising from his 
ouaier from them on two different occasions, 
may be available at the time of suit, be is not 
bound to join them in one suit, Rl AYATULLAH 
KHAN v. NASIR khan. 6 A. 616 = A. W N 1884. 
185. (13 W.R. 196, 20 W.R. 103, E.). [R-, 27 

B. 379 ] 

(2513 b)— O. 2 , rr.1.2 ( = ss 42. 43, Civ. 
Pro. Code.. 1882)— Objection raised m the Court 
of appeal— Cause of action for a suit for divorce 


C. II— 100 


— Cause of action for a suit for partition — 
Whether it is necessary to claim partition in the 
suit for a divorce— Buddhist Law — Husband's 
suit (or divorce — Wife's denial of allegations of 
misconduct . — The appellaut and the respondent 
were Burmese Buddhists and husband and wi/e. 
The appellant filed a suit against the respondent 
for dissolution of the marriage, on the ground 
that the respondent bad, by sundry fraudulent 
devioes, stolen certain jewels which were the 
property of the appellant, acd prayed fnr a 
deoree on that ground. The respondent filed 
her written statement denying the allegations 
as to her misoouduct and asking that tho suit 
be dismissed. Witnesses were summoned, but 
ou the day fixed for hearing, the respondent 
abandoned her defence and, although continu- 
ing to deuy her guilt, consented to a divorce. 
Judgment was thereupon given for a deoree “as 
prayed for.” Afterwards the appellant brought 
the present action for the recovery of his property 
which he alleged his divorced wife still fraud- 
i ulently kept in her possession, and for a partition 
of their joint property. The respondent con- 
tended that the divorce had been by consent and 
bad hot been granted by reason of her fault. 
The first Court decreed the suit. The respond- 
ent appealed and, some time after she filed 
' her memorandum of appeal, raised for the first 
time the point that the present suit of the 
appeilan*: was barred under the Code of Civil 
Procedure (Act XIV of 1882), ss. 42 and 43 as 
| he bad failed to ask for a partition of the joint 
property in the previous action for divorce. 
The Court of appeal dismissed the suit on that 
ground alone. Held, that the proceedings at 
law disclosed, not an agreement between hus- 
oaud and wife, but a claim by the husband on 
a specific ground to which the wife in c-ffect 
submitted, and that the divorce was granted on 
the ground of a matrimonial offence on the part 
j khe wife. Held , also, that the 1 objection 
founded upon the Code of Civil Procedure (Aot 
j XI Oi . 082), ss. 42 and 43, should have been 
treated as a preliminary point, and as no 
notice of it was given by the respondent in the 
present action either in her defence, or at the * 
trial, or in the grounds of appeal as first deli- 
vered, she was too late to raise the point in the 
Court of Appeal, except upon terms which would 
I have indemnified the appellant for the omission 
to raise it at the proper time. Held , further 
that the cause of action for the divorce was the 
misconduct of the wife, but the cause of action 
for the suit for partition was the divorce of the 
wife founded on that misconduct, and that the 
present suit was not barred by ps. 42 and 43 of 
the Code of Civil Procedure. Held, lastly, that 
partition might no doubt be treated as relief 
consequential upon the divorce, and therefore 
dealt with in the same suit, but there was not 
! necessarily any hardship on the defendant in 
severing the two matters, and, if the Court 
should be of opinion that a petitioner had un- 
necessarily severed his olaim for a partition 
from his olaim for a divorce, it might, of course 
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puDish the plaintiS by the exeroise of its dis- 
cretion as to oosts, but suoh a severance did 
not come within the misohief aimed at by ss. 42 
and 43 of the Code of Civil Procedure, so as to 
bar the claim for partition whioh might be 
founded on the deoree for divoroe itself. 

Maung Pe v. Ma Lon Ma Gale, 8 A.L.J, 
739, P C. 

(2513-c) — 0. 2, rr. 1, 2 ( = ss. 42. 43, Civ . 
Pro. Code, 1882) — I\Iesne profit*. — Mesne profits 
which can be claimed in a suit for immoveable 
property up to date of suit, but whioh wore not 
so olaimed, cannot be subsequently sued for in 
a subsequent suit, because the oause of action 
is the same. MAUG CHIT LE v. MAUNG PAN 
NYO, U.B.R, 1904, 1st Qr. CiY. Pro. Code, 1. 
(3 A. 660, 11 M. 151, 19 0- 615, 17 A. 583. 1 
L.B.R. 13, TP ; 8 C. 593, 12 C. 482, R.) [R. 

and Diss., U B.R. 1906, 3rd Qr. Civ. Pro. Code, 
50; R., U.B.R. 1909, Civ. Pro. Code, 21.] 

(2513-d) — O 2 , rr. 1, 2 ( = ss. 42. 43, Civ. 
Pro. Code, 1882)— Dismissal of previous suit, 
when bar to subsequent suit. — Plaintiff brought 
a suit against delendant to eject him as a tres- 
passer from certain land. The suit was dis- 
missed on the ground that the defendant held 
a oharge on the land of Rs. 100 and that tbe 
plaintiff was aware of it. The plaintiff subse- 
quently sued tbe defendant to recover the land 
from him on payment of the Rs. 100 oharge 
that he hold upon tbe land as decided in the 
former suit. Held that the seoond suit was 
barred by ss. 42, 43, Civ. Pro. Code, and that 
he was clearly barred from bringing tho seoond 
suit by e. 43, Civ. Pro. Code, as it must be 
taken that he abandoned or relinquished his 
claim on tho real oause of action when he 
brought tho first suit ou a false one ; in other 
words, that there was only one cause of action 
and the plaintiff omitted to sue upon it, and 
substituted a false one in its placo. MUTHU 
Narayana REDDI V. RAYALU REDD1, 6 M.L. 
J. 51. 

(2513 c)— O. 2, rr. 1 and 2— See BOM. ACT 
XVII OP 1879, s. 15-D, 20 B. 469. 

(2513 /) — O. 2, rr. 1, 2 — Suit for possession 
by mortgagee entitled to fore dosure also, main- 
tainability of — See Mortgage— Foreclo- 
sure, 12 O.C. 21 = 1 lod. Cas. 327. 

(2513-#?) — O. 2, rr. 1, 2— See RES JUDICATA 

—Judgments on Preliminary points, 

EFFECT OF, 17 B. 562. 

(2513 h)—0. 21 rr. 1, 2— Sec RES JUDICATA 

—Matters in issue, 108 P.R, 1882. 

(2514)— O. 2, rr. 1, 2, 4, 5 ( = ss. 42, 43, 44 
Civ. Pro. Code, 1882) — Suit for land— Omis- 
sion to claim mesne profits accrued duo before 
date of suit — Subsequent suit for those profits . — 
Tho plaintiff, in tue present suit, had filed a 
Buit against the presout defendants to reoover 
possession of oertain land. In that suit, he 
did not olaim mesne profits aooruing due up to 
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X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

the date thereof. In the present suit, he 
olaimed tbe mesne profits due to him in respeot 
of the land up to the date of the previous suit 
also. The question for decision was whether 
the present suit, so far it concerned the olaim 
for mesne profits aooruing before the date of the 
first suit, was barred by the provisions of 8. 43. 
Held, “oause of aotion” means every fact 
whioh is material to be proved to entitle a 
plaintiff to suooeed and every fact whioh the 
defendant would have a right to traverse. The 
oause of action in a olaim to recover possession 
of immoveable property is identical with the 
oause of aotion in a olaim for the mesne profits 
of that property. Recovery of possession and 
mesoe profits constitute tho whole of the olaim, 
whioh a plaintiff is entitled to make in respeot 
of the oause of aotion, and, in accordance with 
the provisions of s. 43, if he omits to sue in 
respeot of a portion of the olaim, ho shall not 
afterwards sue in respeot of the portion omitted. 
The words “ oause of aotion” in Rule A of 
s. 44 are not used in their ordinary meaning and 
are simply equivalent to “olaim.” The ob- 
sourity of s. 44 is no reason for disregarding the 
plain rules given in s. 43. The question was 
answered in the affirmative. MA NYBIN v. MA 
KON, 3 L.B.R. 56. 

(2514-a) — O. 2, rr. 1, 3, O. 6, rr. 17, 10, 

0. 7. r. 11— See PLAINT — AMENDMENT OF 
Plaint, 25 C. 371 = 2 C.W.N. 18, 201. 

-0. II, r. 2 ( = 1882, 1 . 43 = 1877, b. 43 = 
1859, s. 7). 

See RELINQUISHMENT OF PORTION OF 
CLAIM. 

(2515)— 0. 2, r. 2— Principle of section . — 
Tho real principle underlying cases uuder 9. 43 
of the Civ. Pro. Code is that, if the several 
items whioh make up the olaim are of the 
sain) nature and form part of the same 
oourse of dealing, sous (0 pass under the same 
description aud form part of one fransuefion, 
they must be oonsiderod as one oause of aotion 
and must be joined in one suit, though they 
may have arisen out of several oontraots. 
But olaim : ', whioh are diverse in oharaoter, 
which do not answer the same description, 
aud whioh would require a different olass of 
evidenoo to support them, may be made the 
subjeot of different suits, though they may 
ariso out of tho same contract. — Per Garth , 
C J. ANDERSON WRIGHT AND CO. V. 
KALAGARLA SURJINARAIN, 12 C. 339. 

(2516) — O. 2, r. 2 ( = s, 43, C»P. Pro Cede , 
1877) — Applicabliti/ —Tho rule of law laid 
down iu s. 43 is wiuh referenoe to suits brought 
under the new Procedure Code (i.r., of 1877) 
and not to those brought under the earlier Code. 

Luchmi Narain Singh v. assruf Koer, 
9 C. 43. 

(2517)— 0. 2, r. 2 (=s. 43, Civ. Pro. Code, 
1882)— Causa of action. — S. 43, Oiv. Pro. Code# 
applies where the oause of action in both tho 
suits is one and the same, 1 . 0 ., wrongful inter- 
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ferenoe with the plaintiff’s property, although 
the reliefs sought are in respeot of different 
portions of that property. GANGA Din v. 
Mahmud ali, A.W.N. 1887, 108. [ihss., 8 
O.C. 65, 12 O.C. 347.] 

(2513) — 0, 2, r. 2 ( = $. 43, Civ. Pro. Code, 
1882). — The olaim and the remedy mentioned in 
s. 43 of the Code of Civil Prooedure have 
reference to the aause of action litigated in the 
previous suit. ANDI v. THATBA, 10 M. 347. 
[R. f 12 M. 285.] 


(2519) — 0. 2. r. 2 ( = $. 43, Civ. Pro. Code, 
1882) — Applicability of — Subsequent suit must 
be between thc\same parties — Cause of action. 
— S. 43, of the Code of 1882 is directed 
against two evils, viz., the splitting of claims 
and the splitting of remedies in respeot of one 
oause of action, aud is founded on the maxim 
that no one shall be twice vexed for one and 
the same oause. In order that the section 
may apply, not merely mu9t both suits arise 
out of the same cause of action, but they must 
be between the same parties or between parties 
under whom they or any of them olaim. 

Kunwar Gobind Krishna Narain v. 
Mussammat Sirajunniss a Begam, 6 Ind. 
Cas. 226 = 7 A.L.J, 627. (19 A. 379, 24 A. 553, 
1 Agra 109, F. ’, 4 A.L.J. 121. A.W.N. 1907, 36, 
29 A. 267, 30 A. 560. A.W.N. 1908, 235, 5 
A.L.J. 647, 4 M.L.T. 392, 24 C. 831, 29 C. 
871, D.) 

(2520) — O. 2, r. 2 (=s. 43, Civ. Pro. Code , 
1882) — Scope. — The section applies to bar 
a subsequent suit, only in oases in which 
the plaintiff had knowledge of the olaim he 
was entitled to make in the previous suit and 
did not make it. 8ANKARAN v. PARVATHI ; 

NarananChetth v.arunachalam Chetti, 

19 M- 145. 


(25211 — 0. 2. r. 2 ( = s. 43, Civ. Pro. Code , 
1882)— Scope of.— S. 43, Civ. Pro. Code, only 
directs that every suit sball inolude the whole 
of the claim, to which the plaintiff is entitled, 
upon the cause of aotiou on which the suit is 
founded, and it does not require the union of 
all the oausss of action, arising from distinot 
and independent trausactious, betweeu the 
plaintiff aud the defendant. SUBB4YYA v. 
VENKATESAPPA. 6 M. 49. 


(2522) — O. r. 2 (=*s. 43. Civ. Pro. Code, 
1882) — Cause of action . — All thac this seotion 
contemplates is that a suit, based on a certain 
cause of action, should inoludejthe whole of the 
olaim to which the party may be entitled on 
that cause of action. It neither requires a party 
to bring his suit on all the causes of action he 
may have, nor does it bar him from suing again 
if he had given up any cause of action before. 
UDMI v. EAJI, 23 P.R. 1894. 


>23) — O. 2, r. 2 (=s. 43, Civ. Pro. Code , 
I— Minor plaintiff .—A minor suing by a 
friend comes under the purview of the sec- 
BUTA v. FAIZ BAKHSH, 76 P.R. 1883. 


V 




• ' • 


- x -- WU* JL/U, 

1882)— Several breaches of the same contract — 
“ Cause of action,” explained. — Wher e a pur- 
ohaeec of goods causes breach of his oontraot in 
more than one way, namely, by refusing to pay 
the price of the goods received by him. and by 
refusing to aocept delivery o' the remaining 
goods, both the refusals will afford oause of 
action only for one suit by the seller, the 
breaohes having ooourred in respect of a single 
oontraot ; ao, the reliefs in respect of both the 
breaohes must be prayed for in one and the 
same suit. S, 43, Civ. Pro. Code, applies to 
such a oase. (12 0. 339, Appr.) Per Petheram, 
O.J. The words “the whole of the claim, 
which the plaintiff is entitled to make in 
respeot of the cause of aotion,” in s. 43 t Civ. 
Pro. Code, in suoh a oase as the present, mean 
the entire olaim whioh the plaintiff has against 
the defendant, at the time the action is 
brought, in respeot of any failure or failures to 
accept or pay for goods purchased of him by 
the defendant under one oontraot, and the 
whole of suoh olaim must be included in one 
action. {Approving the view taken by Wilson 
•/., in 12 C. 339;. Per Prinsep, /.—The term 

oause of aotion ” is to be oonstrued with 
reference to the substance rather than to the 

form of action. Duncan Brothers & Co. 

V. JEETMULL SREEDHAREE LAD, 19 C. 872 

F; B ; 30 *' Ft) 16 165 = 

14 A.W.N. 65, 28 P.R. 1907 = 23 P.L.R. 1908 
A.W.N. 1908, 199 ; D., 21 B. 267.] 

(2525)-0. 2, r 2 (= S . 43, Civ. Pro. Code, 
1882), scope of — Co-sharer omiting to sue for 
portion of claim— Right of such co-sharer to sue 
lor partition of joinc estate, inzludig portion 
omitted tn prior suit.— S. 43, Civ. Pro. Code 
provides that every suit shall inolude the whole 
of the claim which the plaintiff is entitled to 
make in respeot of the oause of aotion, and 
that if he omits a portion of his olaim, i.e of 
his olaim in respeot of that oause of action he 
oannot afterwards sue for it. If a person is 
exoluded from joint possession of joint property 
by his co-sharer, he has a oause of action 
against him for suoh exoiusion, and every 
oo-sharer has a right to bring an action against 
his oo-sharer to have the joint estate partitioned 
and to obtain possession of his separated share! 
The rights, to enforce whioh these aotions may 
be brought, are separate and distinot, and the 
causes of aotion in the one case are not the 
same as in the other. Where, in a suit for 
possession of joint property, the plaintiff omitted 
a portion of the property from the claim held 
that the provisions of s. 43 do not bkr the 
plaintiff from bringing a suit f oc p articion of 

the said joint estate, including the portion 
omitted in the prior suit. ABDUR Nastr v 
Rasulam, 20 C. 385. V * 

(2526) O. 2, r, 2 ( = s. 7. Civ. Pro. Code 
1859)— Cause of action, splitting of.— a 7 A J 

VIII of 1859. requires that, if all lights arisfng 
out of the same oause of aotion are not sued 
for together, the portion abandoned oannot be 
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separately sued for afterwards, but does not 
enact a similar penalty for all rights under the 
same or similar titles, the right to sue for 
which may arise under diSerent dates and 
causes of action, and the defendants as to 
which may be either only one party or different 
parties altogether. MOTHOOR MOHUN MUN- 
DUL v. KHEMUNKUREE Dossee, 5 W.R. 
182. 

t‘2527 )— O. 2, r. 9 ( = s. 7, Civ. Pio. Code , 1859 
— Accretion, suit for . — The question svbether 
land is formed by gradual accretion depends on 
evidence. (5 B.L.R. 321, Cons.) Suing for a 
new aooretion after a former suit is not a split- 
ting of action, within the meaniDg of s. 7. Oiv. 
Pro. Code, 1859 PAHALWAN SINGH v. 

Maharaja Muhessur Buksh Singh Baha- 
dur, 9 B.L.R. . P.C. 150=16 W.R. 3 

(25281 — 0. 2. r. 2 (=s. 43, Civ. Pro. Code , 
1882 ) — Splitting of -remedies and cf claims — 
Mortgage— Transfer cf Property Ac i til of 
1882) , s. 99. - S. 43 oi the Code of Civil Pro- 
cedure, 1882, is directed against two evils,— the 
splitting of claims and the splitting of remedies. 
The primary objeot oi s 99 of the Transfer 
of Property Aot, 1882, is to relievo a mortgagee 
from the restriction placed on the splitting of 
his remedies by s. 43 of the Civ. Pro. Code, 
1882, the rest of the restriction imposed by 
the latter section remains unimpaired. GOVIND 
v. PARASHARAM, 2 Bora. L R 864 = 25 B. 161. 
[11. x 30 B. 156 = 7 Bom. L.R. 811, 26 A. 223, 
A.W.N. 1901, 2, 11 C.WN. 1011. F.B.,6 0. 
L.J. 320, F.B., 35 C. 61, F.B.J 

(25291 — 0. 2, r. 2 ( = $. 43, Civ. Pro. Code. 
1882 )—“ Omit to . The words “omit to 
sue” in s. 43 of Iho Codo of Civil Procedure, refer 
to an omission whioh might have been avoided, 
not to an omission to claim that, whioh a party 
could not know bo was on titled to. MARIA- 
THODI v. APPU, 15 M. 296. [fi. , 23 B. 597. J 

(2530)—0. 2, r. 2 ( = n. 43, Civ. Pro. Codo. 
1882) — Cause o/ action — “ To sue .'' — Although 
a party may 0o barred, under s. 43 of the Civ. 
Pro. Code, from suing again in respoot of the 
same oauso of aotion, it is clear that it is only 
the remedy of suing which is barred The 
right whacevor it might bo to which a party is 
entitled still subsists. “ To suo ” in s. *13 of tho 
Code of Civil Procedure, means to make a legal 
claim or to take legal proceedings against any 
person : it does not necessarily mean to file a 
suit by means of a plaiut such as is roierred to 
in tho Code. Taking any legal proceedings in 
matters of any kind would bo to sue. VAJERAM 
V. PURSHOTAMDAS, 7 Bora. L.R. 138. 

(2531) — O. 2, r. 2 (=$. 43, Civ. Pro. Code, 
1882) = s. 7, Civ Pro. Code, l^b9[ — Omission to 
sue— Test whether suit is barred.— 8. 7 of Act 
VIII of 1859 applies whether tho omission to 
sue has been tho result of knowledge aud 
intention or not. The test as to whether a suit 
is barred by s. 7 of Aot VIII of 1859 is whether 
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the olaim in the new suit is in faot founded on 
a cause of aotion distinot from that whioh was 
the foundation of the former suit. BUIAVANT 

Singh v. Chittan Singh, 3 N.W.P. 27. [ F, % 

1 A. 543.] 

(•2532)— O. 2, r. 2 (=s. 43, Civ. Pro. Code, 
1882) — Leave to omit remedies or split causes of 
action — Pecuniary jurisdiction of Court— Sur- 
plus collection made by mortgagee— Limitation 
Act (IX of 1871.) Sch. II, Art. 105— Act XV of 
1877, s. il, Sch. 11. Arts . 105, 109— Act IX o/ 
1908, Sch. 1 , *lr/s. 105. 109. — Where a person is 
entitled to more than one remedy in respect of 
the same caus^of aotion, the Court from whioh 
he should obtain leave to omit any of suoh 
rem°dies and bring a subsequent suit in respeot 
thereof, is the Court before which the original 
suit is pending, even though tho amount of the 
olaim reserved lor the subsequent suit be in 
excess of the pecuniary jurisdiction of this 
Court. A suit by a mortgagor, after the mort- 
gage has been satisfied, to recover surplus 
collections received by the mortgagee, may be 
brought within three years from the time when 
tho mortgagor re enter? on the mortgaged pro- 
perty, uuder Art. 105 of the Limitation Aots 
of 1877 and 1908, and there is no restriction as 
to the way in which the mortgagor may obtnin 
possession. It permission to bring a subsequent 
suit for surplus pre tits has been given in accord- 
ance with s, 43, Aot XI V of 18S2, or O. 2, 
r. 2, Act V of 1908, Sch. I, there is no corlliot 
between tho provisions of Art. 105 and those of 
tho section aud ordor respectively. Art. 109, 
Limitation Act, does not apply to a suit by a 
mortgagor for surplus colloo’iou, Whero the 
right to recover surplus collections became bar- 
red under art. 105, Seh. II, Act IX of 1971, 
the right was not revived by Aot XV of 1877 or 

Act IX of 1908. Muhammad Faiaz ali 
khan v. Kallu Singh. 7 A. L.J. 1201 = 8 
lnd. Cai. 689. (30 A. 225, Disc.) 

(25331—0 2, r. 2 ( = s. 43, Civ. Pro. Code , 
1892)— Mortgage — Splitli ig of remedies — 
Transfer of Property Act (IV cf 18S2), s. 99. 
Tho primary objeot oi s 99 of the Transfer of 
Property Act. 188*,, is to relieve a mortgagee 
from the restriction placed cm the splitting of 
' his remedies by s. 43 of the Civ. Pro. Codo, 

1 18S2, tho rest of the restriction imposed bv the 
I later section remains unimpaired. GOVIND 
v. PAR ASHRAM, 2 Bom L.R. 864—25 B. 161. 
[R . , 30 B 156 = 7 Bom L R. 811, 26 A. 22 

1 A W.N. 1904. 2, ll C.WN. 1011, FB„ 6 
i C.L J. 320, F.B., 35 C. 61, F.B ] 

i (253-4)— O. 2, r. 2 ( = s 43. Civ. Pro Code t 

■ 1882) — Spldtimj of cause of action.— S. 18 of 
i tho Civ. Pro. Code, 1SS2, applies only if lit® 
pirtiosaro tho same, and 9.43, if the claims 
, arise out of tho same cause of aottou. The 
claims by A to obtain his share of the property 
owued jointly by him and B oaunot be said to 
havo been founded on tho same oause of aotion 
ag hig olaim to obtaiu his share of property 
owned jointly by him and B and 0. The 
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oorreot test foe the application of 8. 43 is whe- 
ther the new suit is founded on a cause of 
action distinot from that whioh was the found- 
ation of the old suit. S 43 does not require 
that every suit shall include every cause of 
action, or every claim that a party has, but j 
only that every suit shall inolude the whole of ! 
the oause of action for which the suit was 
brought. One rough test to determine whether 
the cause of action is the same or distinct is to 
see if the same evidence supports both claims. 
PURSHOTTAM v. ATMARAM, 1 Bora. L R. 76 • 
= 23 B. 597. [R., 19 RI.L.J. 102.] 


(2535) — 0. 2, r. 2 (=s. 7, Civ. Pro . Code , 

1 859) — Scope of section— Splittiny up claim— 
Effect.— The splitting of a claim is not allowed 
by b. 7, Civ. Pro. Code, 1859, which, however, 
does not require that all remedies by suit on 
all the securities whioh a oreditor may hold 
to be enforced together. If a plaintiff, from 
negligence or other cause, omits to prefer a 
portion of his claim whioh seeks to charge the 
land, or, having preferred it, is content to 
accept an imperfect adjudication, or one which 
awards him only a portion of the relief claimed, 
he cannot afterwords bring forward in a fresh 
suit matter whioh might well have bsen then 
disposed of. MULUK FUQEER BUKSH v. 

LALLA manohur Doss, 2 N.W P. 29. [App., 
3 A. 388, F B., P.\ 10 B.H.C. 351, 2 A. 345 ; 
R. t 7 N.W. P. 17, F.B.] 

(25361 — 0.2, r. 2 ( = s. 7, Civ. Pro. Code, 
1859) — Splitting claim. — S. 7, Civ. Pro. Code, 
1859, is inoperative against the splitting of a 
claim into parts ; the effect of an infringement 
of that direction is not that the suit, which 
does not inolude the whole claim, shall for this 
reason be barred. The words iu bar of suit 
refer to any subsequent suit brought for the por- 
tion of the claim relinquished m the previous 
suit, and not to such previous suit itself. A 
plaintiff, who omits to- sue for a portion of his 
claim, stating that he does not relinquish it 
but means to sue again for it, can gam nothing 
by such a statement. Neither can suoh a 
statement bar the first suit. MUSSUMAT 
SOONDER BEBEE v. KHILLOO MALE, 2 N. 
W.P 90. [/?-, 32 M 76 » Daub., 19 M.L-J- 

10 .] 




i 

! 






i 


(2537) — O. 2, r. 2 ( = •*>. 43, Civ. Pio. Code, 
2Qg2 ) — Dismissal or with irawal of suit Right j 
to bring fresh suit -When a suit is dismissed or . 
withdrawn under circumstances which go not j 
preclude the plaintiffs from bringing a fresh 
suit tbo provisions of s. 43 do not apply. 
RAMSING v. RAMCHANDRA GOPAL BHIDE. 

14 C.P.L.R. 104. (7 A. 624, App.\ I' A. 53, 10 

M, 160, R.) 


5 33 )__0. 2. r. 2 ( = s. 43, Civ. Pro. Code, 
)— Institution of two suits to same nature 
nst same defendant- Decree in one whether 
,o decree in another , — Where two suites for 
nation of title to and possession of shares 
le same property were instituted on the 
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1859) — continued . 

same day against the same defendant by.the 
plaintiff but the shares in the two oaso3 had 
not been acquired at the same tim9 : Held 
that, before a Court can properly apply the bar 
provided in s. 43 of the Civ. Pro. Code, to the 
institution of a second suit, it should be olearly 
satisfied and have before it very distinot 
materials to show that this was a second suit 
which it was impossible to ascertain in the 
circumstances abovementioned. Z.AHUR 

Husain v. Muhammad Hasan. A.W.N, 1888, 

147. [ Overruled , 16 A. 165, F B.] 

(2539) — O. 2, r. 2 ( = s 43, Civ. Pro. Code, 
1882 ) — Execution of decree — Successive applic- 
ations for execution in respect of different reliefs 
granted by same decree . — S 43 of the Civ. Pro. 
Code, is not applicable to proceedings in 
execution decrees. So held by Edge, C.J., 
Tyrrell , Knox, Blair and Burkhiit , JJ. Where 
a decree grants different reliefs, as, for example, 
possession of land aud mesne profits, it is 
oompetent to tli9 decree-holder to exeoute suoh 
decree by means of separate and sucoessive 
applications in aspect of each relief. So held 
by Edge, C..J . , Tyrrell, Blair and Burkhitt, JJ. 
SADHO SARAN v HOL PANDE, A.W.N. 1893, 
57 = 19 A. 98. (18 C. 515, R.) 

(2540) — O. 2, r. 2 ( = s. 43, Civ. Pro. Code, 
1677) — Leave to cunt to sue for certain remedies* 
whether can be made at first hearing . — The 
plaint in this suit alleged a loan of a sum of 
money by the plaintiff to the defendant, and 
a mortgage of certain immoveable property of 
the defendant to the plaintiff to secure the 
same ; and prayed for the deorec for the money 
lent, with interest. The mortgage contained 
a personal covenant to repay the said loan 
after a certain date, then loDg sinco passed, 
with interest thereon at a stated rate. The suit 
being called on for hearing, the plaintiff applied 
under s. 43 of the Civ. Pro. Code, 1877, for 
leave to omit to sue for the remedies under the 
mortgage, reserving suoh remedies for a future 
action. It was contended by the defendant that 
the application was too late as it was not made 
before the first hearing. Held that the appli- 
cation was ic time, as it was made directly the 
case was called or? and before anything what- 
ever was done towards the hearing of the oase. 
PESTONJI BEZON.TI v. ABDOOD RAHIMAN BIN 
SHAIK BUDOO, 3 B. 463. 

(2541)— 0. 2, r. 2( = s. 43, Civ. Pro . Code, 
1882) — Separate suits in respect of separate 
breaches of the same contract. — Quaere whether 
s 43 of the Code of Civil Procedure prohibits the 
briuging of separate suits in respect of two 
separate and distract breaches of the same 
contract. KEDAR NATH v. SURAJ NARAIN, 
A.W.N. 1903, 199. (12 C. 339, 19 C- 372, R.), 

(2542 i—O. 2, r. 2 ( = s. 43, Civ. Pro. Code, 
Act XIV of 1882) — Person omitting to sue in res- 
pect of portion of claim— Subsequent suit for 
the same barred. — Where a person did not in- 
olude a certain olaim, the subject-matter of his 
subsequent suit, in his prior suit, and did not 
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obtain the leave of the Court to omit it, but only 
stated in the plaint in the prior suit that he 
would bring a separate suit for the claim omit- 
ted, held, that the seoond suit for the portion 
so emitted was barred by s. 43 of the Civ. Pro. 
Code, the olaim arising in the subsequent suit 
arising out of the same cause of action as that in 
the prior suit. MAKSUD ALI v. NAGRIS DEY, 
20 C. 322. [fl., 34 G. ‘223 = 6 C.L.J, 192 ; Diss, 

30 A. 225 = 5 A.L J. 192 = A.W.N. 1908, U6.] 

(2543)— O. 2, r. 2— Omission to include 
entire grounds on winch suit based — Second suit. 
— A plaintiff omiting to iuclude all the grounds 
on which hie euit can bo based, cannot bring a 
second suit on grounds which existed at the 
time the first suit was brought. l’KEMANUND 
Gossamee v. Ram Churn Deb, 20 W.R. 
482. [It., 11 B.H c. 244 J . 

(2544) — O. 2, r, 2 ( = s 13 , Cir. Pro. Cede . 
1877) — Bond fo* money iritk collateral stcurUi, 
— Omtssto/t oj claim. — An obligation and a col- 
lateral security for its performance constitute 
one cause of action, and a plaintiff cannot, in 
respect of *,i t , sue first to enforce the obligation, 
and aftorwards to enforce the security. GU 

Mani v. Ram Padarath LAD, 2 A. 838. [R. 
L.B.R. 1893-1900. i4] 

(2545) — O. I, r. 2 ( = s. 43, Civ. Fro. Cede . 
1882) — Instalment bend— Splitting of came of 
action —Bond payable by instalments — Suit for 
all instalments due.— In a suit to recover 
money due on an instalment bond, tho plaintiff 
sued to recover the amouut of one instalment 
only, although by that time two instalments 
had aoorued duo. He theu brought a seoond 
suit to recover tho amount of the seoond iu- 
stalement : field, that tho seoond suit was 
barred by s. 43 of iho Civ. Pro. Code, 1382. 
NARAYAN V. Nimba, 8 Bom. LR. 547. 

(2546)— O 2, r. 2 ( = s. 13, Civ. Pro. Code. 
1882) — Joint promts' rs-Suit against om barfed 
under s. 43 — Whether it is also a tar against 
the other— Contract Act, s 43. - R and b were 
tenants of a moiety each of certain laudt, uuaer 
separate Muohilikas, and they sold their inter- 
ests to two persous A and B by separate deeds 
of sale. Tho plaintiff, the landlord, had 
instituted two suits in respect of each moiety 
against A only and recovered judgiueut. At 
the time of the first suit, tho claim for reul up 
to 16th Decembor, 1901 had accrued due, but 
was omitted to bo included in the suit. At tho 
timo of the second suit, the claim for reut for 
faslies 1310 and 1311 in respect of S’s moiety 
had accrued, but wtro not included in the suit. 
The present suit was against both A and B for 
rent for 6 faslies Irom I3i0 to 1315. Tho Bub- 
Judge dismissed the suit as regards the claim 
for faslis 1310 and 1311 in respect of S’s moioty 
and the olaim for rent up to 15ih December, 
1901 as regard R’s moioty, as barred by s. 43, 
Civ. Pro. Code, 1882. B was a member of the 
joint family with A. and liable with him to 
pay the rent. Held that, under s. 43, Civ. Pro. 
Code, the liability of A for the rent omitted 


to be claimed in the former suits 1s at an 
end ; for that section provides that the plaintiff 1 
shall not afterwards sue in respect of the 
portion omitted. Held also that B was liable 
for the rent of faslis 1310 and 1311. Quccre : — 
Whether the rule in King v. Hoare, 13 M. 

& W. 494, that a joint promi«or is not liable 
in a subsequent suit, when judgment had 
been recovered against the oo-promisor is 
applicable to the MofuBsil in India, in view of 
s. 43 of the Contract Aot. Held, further that 
s. 43 of the Contraot Aot does not lay down a 
mere rule of procedure, but makes the liability 
of eaoh oo-promisor joint and several. Under 
Eoglish law, however, tho foundation of the 
rule in King v. Iloare is that the liability 
of tho joint promisor is joint, and that the 
cause of action wbioh is one and indivisible 
transit is 7 cm judicature, and is therefore not 
available for a subsequent suit against a oo- 
promisor. Held, also, that as the claim for 
rent for faslis 1310 and 1311 was not the subject- 
matter of the previous suits, the cause of aotion 
for the same had not merged in the previous 
judgments. Under s. 43, Civ. Pro. Code, 
although a subsequent suit against the same 
defendant is barred for reuts whioh had accrued 
due, it is by the force of a special rule that 
relief not claimed in respeot of a cause of aotion 
shall not be olaimed in a subsequent suit, 
and not on tho principle of merger in a judg- 
ment recovered. RAMANJULU NaIDU v. ARA- 
MUDU AYENGAR, 7 M L.T 373 = 3 Ind, Gas. 
735 = 33 M. 317. (10 B. 453, 22 A. 307. 5 M. 

37. 5 M. 133. 8 M. 376. 21 M. 256, 30 M. 495, 

7 M. 295, 3 C. 353, 21 M. 153. R.) 

i (2547)-0. 2 t r. 2 j = s- 13, Civ. Pro. Code, 

I 1682) — Mortgage— Prior suit for interest after 
, expiry of term fixed— Subsequent suit for princi • 
pal or interest — Bar. — Where a mortgagee was, 
j under tho terms of the mortgage-deed, 

| empowered, after tho expiry of five years from 
( the date o( mortgage, to sue at ouce, i f default 
was made in the payment of interest due, for 
I the recovery of the priuoipal amount, or if no 
suoh default had been made, to allow the mort- 
; gage to continue and go on, receiving the 
! interest as he had done in the past. Held, that 
it was opeu, undoubtedly and admittedly, to 
, the mortgagee, to sue, after the expiry of five 
years, lor the recovery of the principal amount. 

I Where, therefore, the mortgagee sued, alter the 
j expiry of the five years, only for the interest, 

I and failed to claim the principal which was also 
due, held, that ho was precluded by the provi- 
sions of s. 43, Civ. Pro, Code, 1882, from 
bringing a subsequent suit for the recovery of 
principal, or of interest that aocrued due after 
the decision of tho prior suit. If the plaiutiff 
has no legal right to demand payment of the 
principal amouut of his debt, he has, o fortiori 
no right to olaim interest thereon. CHAUDHRI 
IvUDAN Mad AND OTHERS V. 8ARDAR ALLAH 

Dad Khan and others, 19 P.R. i910«86 P. 
W.R. 10 = 5 Ind. Cas. 821 = 167 P L.R. 1910. 
(28 P.R. 1907, F.\ 7 B. 446, 21 B. 237, Not . 
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(2548) — 0- 2, r. 2( = s. 43, Civ. Pro. Code, 
1882 ) — Cause of action, splitting up of — Mort- 
gage — Tender of amount— Mortgagee declining 
to accept but remaining in possession of property 
— Relationship between mortgagor and mort- 
gagee after refusal to accept money due — Suit 
for r edempiion — Second suit to recover mesne 
profits from the date of tender to the date cf 
delivery if possession— Transfer of Property Act 
(IV cf 1882), ss. 62, 83.— The plaintiff passed a 
usufruotuary mortgage in favour of the defend- 
ant in 1884 ; and placed him in possession, 
In 1901, the plaintiff tendered the amount of 
the principal to the defendant but it was not 
accepted. The plaintiff then filed a suit, under 
s. 62 of the Transfer cf Property Act, to recover 
possession of the mortgaged property, and at 
the same time under s. 83 of the Act deposited 
the amount of the principal in Court as the 
amount payable on the mortgage. The Court 
passed a decree for possession. In 1904, the 
plaintiff filed another suit to recover mesne 
profits from the defendant from the date of the 
deposit to the date when be recovered possession 
of the mortgaged property in execution of the 
redemption deoree in the first suit. The lower 
appellate Court disallowed the claim on th9 
ground of res judicata. Held, that the present 
olaim was barred either under e. 13 or 43 of the 
Civ. Pro. Code, for, the profits derived by the 
mortgagee, after a proper tender made or after 
the amount due had been deposited in Court, 
were profits for whioh he had to account to the 
mortgagor in virtue of a liability tacked on, so 
to say, by the statute to the mortgage oon- 
traot, and, as such, a claim to them by the 
mortgagor was one arising from and conneoted 
with his right to redeem or recover possession 
of the property. It was all one cause of aotion 
which might and ought to be alleged by the 
mortgagor in his suit to reoover possession. 
RUKHMINIBAI v. VENKATESH, 9 Bom. L.R, 
958 = 31 B. 527. [R., 30 A. 225 = A.W.N. 1908, 
96 = 5 A.L.J. 192. J 


(2549) — O. 2, r. 2 ( = s. 43, Civ. Pro. Code , 
1382 ) — Several breaches cf covenants made 
under one contract— Maintainability of separate 
suit lor each breach— Cause of action .— When 
prinoipal and interest are both due under a 
mortgage bond, 8. 43, says there can only be 
one suit for both. This cannot be overridden 
by an agreement between the debtor and the 
creditor that separate suits might be brought. 
Where there r*re several breaches of covenants 
made under one contract, one way of looking 
at the matter is that, at the date of the latter 
breach, the right of action based on the earlier 
breaoh, if it is not barred by limitation, is mer- 
ged in that arising out of the latter breaoh. 
All the covenants to be performed under any 
contract, before the suit is brought, are to be 
treated as joined and merged into one by the 
contract, and the breaoh of all the covenants, 
enforoible before that time, deemed a3 one 
breaoh. GaNGA Ram v. ABDUL RAHMAN, 


28 P.R. 1907=93 P.L.R. 1908=140 PWR 
1907. (15 I. A. 156, 22 C. 833, 16 A. 165, 25 A. 
48, 6 C.W.N. 585. 17 P.R. 1897, 123 P.R. 1881 ' 
129 P.R. 1889, 21 B. 267, 18 M. 257, 11 M* 
210, 24 M. 431, 27 M. 116,12 C. 339, 19 C 
372, 12 A. 203, 15 I. A. 66, 5 B. 181, R.) [F 
19 P.R. 1910.] 


(2550) — O. 2, r. 2 ( = $. 43, Civ. Pro. Code , 
1877) Firmer suit against hypothecated pro- 
perty alone — Subsequent suit ogair.sl other 
property of deceased. — Where, in a former suit, 
the plaintiff applied for relief only against the 
property hypothecated in his bond without 
a-king for further relief against other non- 
bypotbecated property oi hie debtor in the 
hands of the debtor’s legal representatives, held 
that he could not subsequently apply for the 
latter remedy, when he found 'that the 
hypothecated property did not suffice to 
extinguish hip debt. GAINDA KUAR v. Dip 
CHAND, A.W.N. 1882, 160. 

(2551) O. 2, r. 2 (=s. 43, C,v Pro. Code, 
1882) — Splitting up cause, cf action— Suit for 
inU rest— Second suit for interest and principal,. 
— The mortgagee mentioned above, not having 
obtained possession, brought first a suit for un- 
paid interest due and got a deoree ; and it was 
held that a second suit for principal and residue 
of interest up to the date of suit was barred 
under the seotiou, the claims having arisen out 
of the same cause of aotiou. viz., the non-deli- 
very of possession of the mortgaged property. 
HlKM 4TULLAH KHAN V. IMAM A LI, 12 A. 
203 A.W.N. 1890 87. (A.W.N. 188S, 15, Appl.) 
[R., 28 P.R. 1907 = 93 P.L.R. 1908 = 140 P.W. 

; D ’> 21 267, L.B.R, 1893-1900,' 

618. J 




1882) 1 revious suit for redemption dismissed — 
Subsequent suit on admission of mortgage- Suit 
to redeem- No specific mortgage allegea— Effect. 
— Where a provious suit for redemption bad 
been dismissed on the ground that the specific 
mortgage alleged had not been proved and that 
no decree could be passed on the admission by 

7 7 jL ant ° f some ot ^ er previous mortgage, 
held that a subsequent suit for redemption on 

the basis of the admission made in the previous 
suit was barred under s. 43 of the Civ. Pro. 
Code There was only one cause of aotion, and 
the plaintiff, having sued on a false claim while 
aware of hie true right, should be taken to 
have rehnquished his real claim. \ Overruled, 
29 M 15 3, P.B.-16 M.L J. 48 ; Diss 28 m! 
406 ; Disc., 26 M. 760 = 13 M.L J. 448 ; R. 17 
CiP.L.R. 178,31 M. 385]. It is not necessary 
that a plaintiff suing to redeem should allege 
and prove a speoifio mortgage. He can get a 
deoree on an admission of mortgage previously 
made by the defendant. (Obiter). Note .— This 
oase was a sequel to the case reported in 18 
M. 462. RANGASAMI PlLLAY v. KRISHNA 
PILLAI, 22 M. 239. 
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(2553) — 0. 2 , r. 2 ( = .s. 43, Civ. Pro. Code , 
1882) — Cause of action— Breaches of terms in 
one contract— Principle underlying in s. 43 . — 

A claim foe the pries of qoods sold, which is 
essentially a claim for a debt, is a cause of action 
of a different nature from a claim for compensa- 
tion for not accepting goods pursuant to a con- 
tract, which is essentially a claim for damages. 
The two olaims, being of a totally different 
nature, the fact of their arising under the same 
oontract does not change their nature, or make 
them one and the same cause of action within 
the meaning of s, 43 of the Civ. Pro. Code. — 
Per Garth, C J. Where thoro is one contract 
for the purchase of goods, and the purchaser 
takes some of the goods, but breaks bis contraot, 
in part by not paying for the goods he takes, 
and in part by not taking and paying for the 
remainder, and both breaches occur before any 
suit is brought, the claim of tho vendor arises 
out of one cause of action within the meaning of 
9 . 43 of the Civ. Pro. Code and only ono suit 
will lie— Per Wilson, J. ANDERSON V/RIGHT 
& CO. v. KALAGARLA SURJINARAIN, 12 C. 
339. \Aiwr., 19 C. 372 ; />., 21 B. 2G7 ; R., 8 
Bom. L.R. 547, A.W.N. 1908, 199, 28 I\R. 
1907.] 

(•2554)— O. 2, r. 2 ( = .s. 13, Civ. Pro. Code, 
1882) — Contract for sale — Decree for specific 
performance — Execution of sale-deed by Court 
— Subsequent suit for possession — Maintainabi- 
lity , — The defendant bad entered into a contract 
to sell certain lands to the plaintiff. Plaintiff 
sued upon the contract and obtained a decree 
directing the defendant to execute a sale-deed 
in his favour. The defendant having failed to 
give a sale-deed accordingly, tho plaintiff got 
one executed by I ho Court. Tho defondant, how- 
ever, failed to deliver tho lands to tho plaintiff, 
though demanded by him. Hence the suit to 
recover tho lands. Ibid that the suit was 
barred by the provisions of s. 43 of iho CPdo as 
the right to possession arose coincidently with 
the right to tho execution of a conveyance by 
tho defendant. NARAYANA KAVIRAYAN v. 
KANDASAMI GOUNDAN, 22 M. 24. [ Di$s .. 4 

N.L.R. 14; R., 12 M L.J. 71, U.B.R. 1903, 
1st Quarter, Buddist Law — Divorce, 12.] 

(2555 )—Ol\r,2 ( = s 43, Civ Pro. Code, 
1882) — Relinquishment if a portion of claim — 
Contract for sale— First suit for possession and 
damages— Second suit for specific performance 
ayid completion — Identity of cause of actioi . — 
Tho parties entered into an agreement for (ho 
salo of a coffee estate to be ormploted by the 
31st July, which provided, inter alia, that until 
such completion tho expenditure on tho estate 
should bo provided by the purchasers and that 
possession of tho ostato should, until such date, 
continue with tho vendors, whoso managor was 
to be subject to tho directions and control of 
the purchasers. Portions of tho purchaso- 
ruoney were paid and tho osfcato was, for some 
time, managed in terms of tho agreement. 
Subsequently there was differences between 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1661 and VIII of 

1859) — continued, 

the parties, eaoh alleging default by the other, 
and in September following oro38 suits were in- 
stituted by the parties for possession and dama- 
ges, the purchasers basing their olaim upon the 
agreement but not asking for its completion, 
the vendors insisting that the contraot had been 
broken by the purchasers with the result that 
the vendors were declared to be entitled to pos- 
session but that the purchasers were to have 
the management of the estate till the agreement 
was avoided in due course of law ; held that the 
subsequent suit bv tho purchasers for the speoi- 
fic performance of the agreement for sale and 
completion is barred under e. 43, Civ Pro. 
Code. The cause of action in both tho suits is 
identically tho same. In tho former suit the 
puroha-ers made the agreement a basis of a 
claim for possession aud damages, and in the 
second suit they made it a basis of a claim for 
transfer of the estate. RANGAYYA GOUNDEN 
v. Nan.TAPPA Rao. 6 C.W N. 17, P C. =24 M. 
491. [F., 8 O.C. 3S9, 10 O.C. 44 ; R., 28 P. 

R. 1907 = 93 P. L.R. 1908=140 P.W.R, 1907, 

10 O.C. 145.] 

(2556) — O. 2, r. 2 ( = s. 43, Civ. Pro. Code , 
1882i— Contract for sale — Suit for conveyance— 
Bar of subsequent suit for possession— Bar of 
rep'cscn'ation. — Where, under a contract for 
sale, tho vendee is entitled to immediate posses- 
sion, i.e., where tho rights to possession and 
conveyance arise coiooidently, he must bring 
a single suit for conveyance and possession. If 
ho is not entitled to immediate possession, he 
may first, bring a suit for conveyance and then 
instituto a suit for possession. A veudee insti- 
tuted a suit for specific performance of a con- 
traot for sale. In execution of tho decree 
obtained by him in the suit, ho had a sale-deed 

executed bv tho vendor on behalf of himself 

» 

and his minor brothers. Tho veudor not 
having given up possession of tho property con- 
voyed, the vendee sued him T ‘or possession 
making bis brothers also parties to tho suit. 
Tho defendants contended that tho secoud suit 
was barred by s. 43 of the Code. Held that, as 
against first defendant, tho vendor, the 9uit 
was barred by s. 43 of the Code. Held also 
that as tho first defendant had represented his 
brothers also in the prior suit and as they were 
therefore bound by tho decree therein, any bar 
which operated in favour of the first defendant 
equally availed to the brother defendants. 

Ohinna Krishna Reddi v. Dorasami 
Reddi, 12 M L.J. 71. 

(2557) — O 2, r.2 ( = s. 43, Civ Pro. Co 1e, 1882) 

Sale — Suit to include whole claim — Multi - 
fariousness of suits. — On the 23rd March. 1891, 
tho defendants made a written agreement with 
the plaint itls to sell to them a coffee plantation 
of whioh tho defeudauts were owners subjsot to 
mortgages. Under tho terms of tho agreement, 
tho defendants were to remain in possession of 
the property till 31st July, 1S91, and in the 
interval, to pay off tho mortgages on the pro- 
1 porty. The terms of the agreement wete 
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observed down to August, 1891, when, however, 
disputes arose eaoh party accusing the other of 
delay. The plaintiffs interrupted the work of 
defendants : and each instituted a suit against 
the other. In either of these suits, there was 
no relief prayed for and no issue framed on any 
point, except possession o* compensation : the 
purchasers did not ask for completion of the 
agreement nor the vendors for its cancellation. 
On the 11th November, 1893, tbs purchasers 
filed the preseut suit praying for specific per- 
formance of the agreements. Held, that the 
suit was barred under s. 43 of tbe Civ. Pro. j 
Code. RANGAYYA v. NANJAPPA, 3 Born. L.R. j 
799. 


(2558)— 0. 2 , r . 2 ( = s 43 . Civ. Pro. Code , j 
1882)— Limitation-Suit for specific performance 
of contract of sale aismissed — Subsequent suit for 
recovery of money paid as part p< ice, — Where 
plaintiff entered into a contract oi purchase of 
8 ome lands from the defendant and paid a 
portion of tbe consideration money in advance 
and sued for specific performance of the con- 
tract and failed in that suit, and subsequently 
sued mor6 than three years after the date of 
the former suit for the recovery of the consi- 
deration paid, held that the plaintiff’s present 
claim for re-payment of the consideration money | 
formed part of the damages which he might j 
and should hav6 claimed alternatively in his j 
previous action for specific performance, and > 
that the suit was, therelore, barred by s. 43, | 
Civ. Pro. Code, and that, even if it were not so, 

• the plaintiff's aotion was barred by limitation 
as time began to run from the time when the 
plaintiff sought to enforce his right by bringing 
his action for speefio performance. The gene- 
ral rule is that every suit speaks from the date 
of plaint and net from the date of the decree, 
though there may be cases in which limitation 
may begin to run from the date of the decree 
and not of the plaint. CHIDAMI3ARA NADAR 
v, Srinivasa aiyengar, 8 M.L.J. 61. , 


( 2559 ) — 0. 2, r. 2 ( = s. 43. Civ. Pro. Code , 

1882) Cause oj action — Whether savic fo r a suit 

lor specific performance of a contract to reconvey 
land and for the mesne profits of (he property— 
S. 19 , Specific Relief Act U of 1877).- A suit for 
sDecific performance of a contract to re convey a 
certain plot of land after its breach, and the 
claim for mesne profits of the property, to 
which the plaintiff is entitled in consequence 
of the delay on the defendant’s part to execute 
the re-conveyauoe, ate based on the same cause 
of action. A plaintiff instituted a suit for the 
specific performance of a oontraot to re-oonvey 
a plot of land, in which he did not claim 
mesne-profits to which he was entitled in con- 
“quenoe of the defendant’s delay in performing 
the contract ; subsequently to the decree for 
speoififl performance, he brought another suit 
for the mesne-profit ; hold, that the P amt fl a 
suit for mesne profits that aoorued due be e 
tha institution of the suit for speoifio perform- J 


C, II- 101 


ance, was barred under s. 43, Giv. Pro. Cede, 
Ganesh Ram Pal v. Mohesh ram Pal, 
13 C.W.N. 669 = 4 Ind. Cas. 534. 


(2560) — O. 2, r. 2 ( = s. 43, Civ. Pro. Cede, 
1882) — Suit for damages— Subsequent suit for 
claim that had accrual due on the date of prior 
suit. — A plaintiff, who, in a suit for damages 
for breach of a contract in not having made 
over possession to him of certain lease-hold 
properties, omits to sue for some portion of the 
damages that had accrued due for certain 
years at the time of suit, will be debarred from 
suing for them in a subsequent suit by s. 43 of 
the G.v. Pro. Code. 8HEO SHUNKAR SAHOY 
v. KRIDOY Narain, 9 C. 143 = 12 C. L.R. 34. 
(6 C. 791, F .) [R. t 12 C. 339, 482, 19 G. 615, 7 
Bom. L.R. 107 = 29 B. 107.] N.B .— The above 
oase is upheld in 12 G. 482, P.C. [F., 11 M. 
151 ; AppL, 2 C.L.J. 490 ; D., 19 B. 532, 5 G.L. 
J. 192 = 34 C. 223 ; R,, 19 G. 615, U.B.R. 1904, 
Giv. Pro. Code, 1. 3 L.B.R. 56, 9 O.O. 224.] 

(2561) — G. 2, r 3, ( = s. Civ. Pro. Code , 
1859) — Several wrong-doer s— Suit against one 
bars subsequent suit against another.— Where a 
plaintiff had sued lor and obtained damages 
against one of several persons who had jointly 
defamed his character, held that a similar suit 
caunot be brought against another of such 
wrong-doers as it was barred under s. 7, Aofc 
VIII of 1859, Madud ali Khan v. Saleem 
AHMED Khan, 4 N.vY.P, 142. 






Pro. Code , 1859) — Wrongful detention of pro- 
perty Decree in foimer suit for recovery of 
property— Second suit for wrongful detention , — 
A suit lor damages for wroDgtul detention of 
property i9 barred under s. 7, Aot VIII of 
1859, after a decree in a former suit for the 
recovery or value of the same property. 

Shaikh Punju v. Shaikh Oodoy 18 W.R. 
337 • 

, <• 2 563 )-0' 2. r - 2 ( = S 43 . Civ, Pro. Code 
1882; Causes of action splitting up of — Suit 
far brerch of contract— Accrual of damages at its 
date— Second suit for damages.— Where in a 
suit the plaintiff sets up a certain right and 
asks for relief, but the Court holds that he is 
not entitled to the right and dismisses the suit 
on the ground that the right has not come into 
existence, the plaintiff oan bring another suit 
for that right and relief when the right accrues 
S. 43. Civ. Pro. Cede, 1882, is no bar to suoh a 
suit. Where the plaintiff’s right to sue for 
damages fora breach of oontraot had oome into 
existence when he sued for the breach, but he 
confined his olaim to damages in respeot of 
only one stipulation in the oontract, omitting 
his claim as regards the others. Held, that the 
first para, of s. 43, Civ. Pro. Code, 1882 wa° a 
bar to his bringing a seoond suit in respeot~of 
the breach of other stipulations. Raja Baha- 
dur Shivlal Motilal V. rajeevappa 
Pampanna, 11 Bom, L.R. 46=1 Ind. Cas. 
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3iv. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

(2561)— 0. 2, r. 2 (-s. 43, Civ. Pro. Code , 
1877) — Mutation order — Right to an orchard 
and lor voidance of mntatiin order. — On the 
death of a person, the name of his mistress was 
recorded in respect of an orohard. First suit 
by the present plaintiff for voidance of the 
mutation order was dismissed on the ground 
that the plaintiff should have sued to establish 
bi3 right to the orchard also. Second suit for 
voidance of the mutation order and to establish 
the right to the orchard was held to be barred. 
MAYA v. MANTORIA, A.W.N. 1881, 93. 

(2565)— 0. 2, r. 2 ( = s. 42, Civ Pro. Code , 
l$ r :T)—Rclin<iuishment of part of claim. — The 
appellants were direoted by an award to pay 
the respondent certain moneys and to deliver to 
him oertain title-deeds. They failed to do 
either of these things, and in 1870, the respon- 
dent sued them for such moneys. He subse- 
quently sued them for the delivery of the title- 
deeds. Held, that the seoond suit was barred 
by the provisions of s. 43, Civ. Pro. Code. 
KAULKSHAR RAI V. KBUDI RAI, A.W.N. 
1881, 72. 

(2566 ) — ()• 2, r. 2 ( = s. 43, Civ. Pro. Code , 
lg82)-— First suit for divorce under Jiudahist 
law— Subsequent suit for partition by the hus- 
band. — A obtained a deoree for divoroo in the 

township Court on the ground that his wife B 

had committed a fault or offence which entitled 
him under Buddhist Law to a divoroo from 
her. Then A filed a socond suit for partition of 
their properties. Held, that tho suit was barrod 
by s. 43, Civ. Pro, Code, 1882. The remedies 
of a Burmese Buddhist spouse against his or her 
partner, for matrimonial fault committed by 
him or her, being in some cases a divorce and a 
partition of or declaration of right to tho whole 
of the joint property or a deoroe ordering tho 
other party to give up possession of it, the part^ 
who sues tho other may ask for only a divorce 
if ho or she so ohooses, but if he or she ohooses 
to sue for a divorce only, then, unloss tho leave 
of the Court for a subsequent suit for the other 
remedies ha9 been obtained ’n such suit, a sub- 
sequent suit in which suoh remedies arc claimed 
is barred by 3. 43, Civ. Pro. Code, 1882. LON 
Ma Gale v. Mg PE, 3 L.B.R. 114. (2 U.B.R 
1897, 1901. 28 ; 2 U.B.R. 1902-3, Divorce 6, 
12, 1 L.B.R. 7. 2 U.B.R. 1904-1906, Divorce 
3, R.) 

(2567)— O. 2 , r. 2 ( = s. 43, Civ. Pro. Code, 
1882) — Where a plaintiff has a right to a decreo 
for maintenance against tho defendant person- 
ally, or to a decree making the maintenance a 
charge on the property of the defendant, and 
poBsibly to both, it is clear that, on tho princi- 
ple to which effeot is givon by the provisions of 
the Code of Civil Prooeduro, tho plaintiff is 
bound to ask for all the remedies in respect of 
the right of maintenance, to which she is thon 
entitled, and as those claims arise out of one 
and thb same cause of aotion, vis., the right to 
maintenance, if she omits to ask for any remedy 


Qiv. Pro. Code (Acts V of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

she is entitled to, she cannot afterwards seek 
it in a fresh suit. RaNGAMMAv. VOHALAYYA, 

11 M. 127. [Cons., 17 M. 268, R., 22 M. 175.] 

(2568) — 0 . 2, r. 2 ( = s. 43, Civ. Pro. Code , 
1882) — Previous suit for melvaram for subse- 
quent fasti ivithout claiming for previous fasli — 
Suit for melvaram for previous fash barred. — 

In a suit by an inamdar to recover trom a 
mirasdar arrears of melvaram due for a fasli 
under a registered muchililca, where it appeared 
that he had already filed a suit in respect of 
the subsequent fasli, held that, though there 
was a 8eparats muchilika for eaob fasli, there 
was yet one cause of aotion, viz , the non-pay- 
ment of rent to the landlord by the tenant, 
and that the suit was, therefore, barred by 
s. 43. Civ. Pro Code. SHANMUGAM PlLLAI 

v. syed Gulam Chose, 27 M. 116. [R. t 28 P. 

R. 1907 = 93 P.L.R. 1908= 140 P.W.R. 1907, 
D„ 5 M.L.T. 105 = 32 M. 330.] 

(2569) — O. 2, r. 2 ’( = s. 43, Civ. Pro. Code, 
1882)— Deposit, in Court, of rent, by tenant — 
Notice of deposit — Withdrawal of 'nonry, by 
landlord under protest — for balance — 
Omission to sue for rent bel/recn date of deposit 
and (f suit — Inclusion of such claim in a subse- 
quem suit for rent not allowable- -Deposit to be 
treated as part payment — Notice does not give c 
fresh and independent cause of action in respect 
of the balance then due. — Uudor s. 61 of the 
Bengal Tenancy Act, the defendant, a tenant, 
deposited in Court the amount due as ront lor a 
certain period, which he had tendered to, but 
had been refused by, the landlord ; aud, on a 
notice of deposit being served upon the landlord, 
tho latter withdrew tho money so deposited 
under protest, under 9. 63 of the Aot, and 
brought a suit for the balanco without including 
his claim for the period between the date of 
deposit and that of the institution of the suit. 
In the presont suit ho claimed ront for suoh 
last-mentioned period. The defendant contend- 
ed that tho claim was barred under s. 43 of 
tho Code, so far as suoh neried was concerned 
and that notice giveu under s. 63 ol the Tenanoy 
Act cannot give the plaintiff a fresh and inde- 
pendent cause of action for the balance then 
due, without also suing for arrears due up to 
the date of tho suit. Held, that, as his cause 
of action in the previous suit was the non-pay- 
ment of certain arrears of ront, ho, having 
regard to s 43 of tho Code, ought to have 
claimed all arrears of rent due at the date of 
the institution of the suit, and that, having 
failed to do so, he was not entitled to claim, in 
tho preseut suit, rent for the period omitted in 
that suit ; that the deposit of rent under 
s. 61 of tho Bengal Tenanoy Aot must be 
treated as equivalent to part-payment and that 
notice of deposit under a. 63 of the Aot doe9 
not give a fresh and independent cause of aotion 
in respect of the balanoe then due. ATUL 

Krishna Ghose v. Nripendro NArain 
l Ghose, 1 C.L J. 111. 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1982, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 


(2570)— 0. 2. r. 2 ( = s. 43, Civ. Pro. Code, 
1882) — Cause of action — Rent for successive 
years — Bengal Tenancy Act VIII of 1885, ss. ( >9 
and 70. — A, a landlord, took proceedings against 
a tenant, B, for recovery of rent for the year 
1305 by appraisement of the crops under ss. 69 
and 70 of the Bengal Tenanoy Act and realieed 
his du63 by execution. B theu sued to set aside 
the proceedings as held without jurisdiction 
and obtained a deoree for restitution. Mean- 
while, A had sued and obtained a deoree for 
1306. After being compelled to make restitu- 
tion. A sued for the rents of 1305 and 1307. 
Held, the olaim for 1305 was barred by s. 43, 
Oiv. Pro. Code, as it had not been inoluded in 
the suit for 1306. 8 43, Civ. Pro. Code, 

inoludes accidental or involuntary omissions as 
well as acts of deliberate relinquishment aud 
cannot be controlled by any considerations of 
the motives of the party to whom it is to be 
applied. (11 M.I.A. 551, F.) The claim for 
rent for several successive years constitutes one 
whole olaim in respect of the oause of action 
within the meaning of s. 43, Civ. Pro. Code, , 
even though the claim for one year be taken to 
have been extinguished by satisfaction and 
subsequently revived by cancellation of such 
satisfaction. SYED ABDULLA v. HURKISHEN 
SINGH, 2 C.L J. 490. U2 0. 50, 12 C. 482, 12 , 
M.I.A. 244, Appl.) 

k 

(2571) — O. 2, r. 2 ( = s. 43, Civ. Pro. Code, 

1 882) — Splitting claim— Separate suits for rent 
due for successive years. — 8. 43, Civ. Pro. Code, 
prevents the maintenance of two suits each for ! 
one year’s arrear of rent due in respect of the 
same tenancy. The proper course in such cases ! 
is that plaintiff should be allowed to withdraw 
both and to file one suit in a competent Court. 
ALAGU v. ABDOOLA, 8 M. 147. 


(2572) — O. 2, r.2 ( = s. 43. Cir. Pro. Code, 
1882) — Suit by guardian for arrears of shro- 
criem for certain y surs— Subsequent suit for 
arrears due for prior fash* —Maintainability.— 
Plaintiff sued to recover arrears of s hrotnem 
for certain faslis. During his minority the 
Court of Wards, who acted as his guardian, 
had 9Ued for arrears due for subsequent faslis 
and had relinquished the claim for the plaint 
fanlis Held that the suit was barred by a. 43, 
Civ Pro! Code, notwithstanding that the 
chain tifE was a minor at the time of the first 
suit The acts of a guardian in the conduct of 
a suit must be upheld un.ess it >. ^own that 
they were unreasonable or improper. GOPAL 
RAOv. NARASING A RAO, 22 M. 309. 


(2573) — O. 2, r 2 ( = s. IS, Civ. Pro. Code, 

882) — -Sit.it (or rera-Failureto include unears 
ve in former oo-sharer of a mahal 

aed the lambardat for the profits of his share 
a respeot of the year 1285 Fash. At that 

ime profits were due to him in respect ° f . 

ear 1287 Fasli also. In the P».ent suit he 
3U ght to recover the profits for 1287 iasii. 
Uld that he was barred by the terms of s 43 


of the Code from inoluding in the present suit 
what he might have inoluded in the former suit 
but did not. CHEDU 8INGH v. MAHTAB 
Singh, A.W.N. 1883, 142, (6 C. 791, F.) 

(2574) — 0. 2, r.2 ( = s. 43, Civ. Pro. Code, 
1882)— Gift of holding by absolute occupancy 
tenant — Suit by Malguzar to set aside gift and 
recover possession — No award of possession by 
decree— Failure of execution in consequence— 
First suit for possession— Bar of suit. — An 
absolute oooupanoy tenant had two daughters. 
She made a gift of the holding to them and 
put them in possession. Therefore, the Mal- 
guzar sued to set aside the deed of gift and to 
obtain possession cf the lands. He obtained a 
deoree to the effect that the deed of gift wag 
invalid and that he was entitled to buy the lands 
at a price to be fixed by a Revenue Offioer. 
Plaintiff then applied to a Revenue Offioer, 
and had the price fixed, and after paying 
it into the treasury, sued out execution 
under his decree. It was however held that 
he oould not obtain possession under the 
decree by execution thereof. Hence he brought 
the present suit for possession. Held that the 
plaintiff having once before sued for the posses- 
sion of the same lands in exercise of his right 
as Malguzar the trial of the present suit for 
the same relief based on the same oause of 
action was barred under s. 43 of the Code, 

incharam Malguzar v, Mt. Hula, etc 

3C.P.L.R. 28. 

(2575 )— O. r. 2 ( = s. 43, Civ. Pro. Code , 
1882)— Suit for rent of a field in a holding — 
Necessity for including claim in respect of 
another field comprised in same holding.— When 
a landlord h is sued for arrears of rent due on 
account of one field in a holding, he is after- 
wards barred by s. 43 of the Code in suing for 
arrears of rent on account of another field in 
the same holding, which arrears had fallen due 
before the date of his first suit. AMRITRAO 
MEGHE V. Baliram. 8 C.P.L.R. 9. 

(2576) — O. 2, r . 2 ( = s. 43. Civ. Pro. Code, 
1377) — Suit for rent— Splitting claims.— Where 
a landlord sued his tenant for rent for a certain 
year only, though at the time the rent for some 
subsequent years had become due, held, a sub- 
sequent suit for rent for such years would be 
barred under s. 43 of the Civ. Pro. Code 
TARUCK THUNDER MOOKERJEE v. PANCHU 

MohiniDebya, 6 C. 791 = 8 C L. R. 297 (2 

W R. Act X. Rul. 31, 17 W.R. 380, 24 W R 
326. overruled by s. 43, Civ. Pro. Code, 1877)' 
[F., 9 C. 143, 13 C.L.R. 214. 12 C. 50 : D 21 
B. 267 ; R., 12 C. 339, 36 C. 115 = 13 C-W N 
287 = 9 C.L.J, 9.] 

(25771—0 2, r. 2 ( = s. 43, Civ. Pro. Code 
1882) A wears rf rent for three years— Suit in 
Civil Court for (w> years’ arrears, attachment 
under Rent Recovery Act for arreas not included 
in.— Wuere after the rents payable to a landlord 
for three faslis had accrued due, he happened to 
aue his tenants only for the rent of the two 
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Civ. Pro. Code (Acts Y of 1008, XIV of 1882, 
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CIy. Pro. Code (Acts Y of 1008. XIV of 1882. 
X of 1877. XXIII of 1861 and VIII of 
1869)— continued. 


faslis nexts preceding the suit, he would be 
precluded by the provisions of s. 43 of the Giv. 
Pro. Code from suiDg in the Civil Court again 
for the rent that he had omitted to inolude in 
the previous Ruit. This would, however, not 
preolude the landlord from adopting any other 
remedy whioh the law might have given him, 
to enable him to reoover arrears of rent acorued 
due to time, as for instance, the summary 
process of distraint provided for by the Madras 
Rent Recovery Aot (VIII of 1865). RAJAH 
Eswara Doss v. Venkataroyfr, 21 M. 236. 

(2578)—0. 2, r. 2 ( = s. 13, Civ. Pro. Code , 
1882 ) — Eviction of tenant during -period of lease 
— Suit by lessee for loss of inoome subsequent to 
eviction— Subsequent suit by him for damages 
for breach of implied covenant for quiet enjoy- 
ment — Maintainability, — Where a lessee, who 
had instituted a suit against his lessor for the 
loss of inoome caused by hia eviction before the 
expiry of his lease, sued the landlord again for 
damages for breach of the implied covenant 
for quiet enjoyment, the second suit was barred 
by the provisions of s. 43, Civ. Pro. Code, 
(Per Muthusami Aiyar , «/,) Before the oxpiry 
of a lease, certain lands comprised under the 
lease were sold iu execution of a decree and the 
lessee was evioted from those lands by the 
purchaser. The Court-sale was duo to the 
default of the lessee to pay off a oertain mort- 
gage-debt of tho lessor, tho major portion of 
which the lessoo had contracted to pay. Tho 
lessee now sued for damages ler breach of tho 
implied covenant for quiet, enjoyment. Plaint- 
iff contended that tho purchaser was merely a 
benamidar lot his lessor. Held that plaintiff 
was not entitled to recover from defendant 
damages on account of his loss of possession of 
the lands, as the sale thereof was the result of 
plaintiffs own delault. As tho mortgage debt 
was ono fastened on the property included iu 
the lease, plaintiff could safely have paid tho 
excess claim also and added it to tho amount 
payable to himself on redemption. Held also 
that, even if the purchaser was a mere benami- 
dar for the defendant, that faot could not bo 
allowed to weigh against tho defendant, as the 
sale was directly tho result of plaintiff's dofault. 

Labatheen V. Thurai Raja, 2 M.L.J. 190. 

(2579)— O. 2, r, 2 ( = s. 13, Civ. Pro. Code, 
1882)— Eviction by person with paramoutit 
title— Suit for damages for breach of covenant 
for quiet enjoyment. — Where a lessee has been 
evioted onco anrl for all by the Malguz ir, who 
has a title paramonnt to that of tho lessor, tho 
lessee can bring only ono suit for damages for 
the broach of tho oovonant for quiet enjoyment. 
If he sues for damages representing the mesne 
profits of some years, ho is barred by s. 13 of 
the Code from subsequently suing again for 
mesne profits for subsequent years. The case 
of an eviction by a person with paramount title 
differs from other breaches of tho covenant for 
quiet enjoyment, upon whioh damages may bo 


recovered from time to time as they aocrue. 
Tuearam Koshti v. Lalsa Prannath 8 
N.L.R. 80. (21 B. 175, F.) 


(2580)- O. 2, r, 2 ( — s. 43, Civ. Pro. Code , 
1882 ) — Failure to include all reliefs in first suit 
—Par to second suit . — K had leased out certain 
lands to the defendant. The plaintiff sued K 
and the defendant claiming, as heir to the de- 
ceased husband of K, possession of half the 
land leased to the defendant. He obtained a 
decree. Subsequently, he sued the defendant 
alone to set aside the lease in respect of his 
half share and for mesne profits. Held that 
tho suit was barred by s. 13 of the Cede. The 
present relief must have been claimed in the 
previous suit. NANAK CHAIT V. BAKHTAWAR 
BlNGH. A.W.N, 1883, 198. 


(2581)— O- 2. r. 2 ( = s . 13, Civ. Pro. Code , 
1882 ) Suit for possession against a lessee dis- 
missed % as non-maintainable — Subsequent suit 
tor declaration — Cause of action, remedies with 
respect to one — Claim as to one remedy .— The 
doieudant took a lease of certain lands from 
the lambardar of the mahal, Oq partition, the 
land in dispute fell into the plaintiff's share. 
Ho 6ued the defendant for possession of the 
land, treating him as a trespasser. It was held 
that the defendant was a tenant, and no suit 
for possession oould bej brought against him* 
Tho plaintiff's prayer to got declaratory relief 
alono was rejected by the Court, as having been 
advanced at a very late stage of the case in 
second appeal. Tho plaintiff then brought the 
present suit for a declaration as to bis title to 
tho lands in dispute. Held, that the latter suit 
was barrod under the provisions of s. 43 of the 
Code, inasmuoh as, where a plaintiff claims a 
remedy, to which he is not entitled, in respeot 
of a certain cause of action, and does not claim 
a remedy, to whioh he is entitled, he oannot 
claim tho latter iu a subsequent suit founded 
on tho same oauso of actioo. BADRI BlSAL v. 
Mussammat LALTA KOR, 10 O.C. 44. B. (5 O. 
C. 173, 8 O.C. 389, 24 M. 491, F. ; S A. 857. 
14 B. 31, 8 C. 819, R.) [R . 13 O.C. 19.] 


(2582)— 0. r. 2 (« 3 . 43, Civ. Pro . Code , 
1882)— Mesne profils duo at date of suit for 
possession, separate suit fzr — Oynissicn of claim 
for mesno profits in suit for possession.— When 
a plaiutiff at date of his suit for possession is 
entitled to mesue profits, he must olaim them 
in the same suit ; a separate) suit for those 
profits is barred under tho provisions ofs* 43 of 
the Code. SflAHAMA* HUSAIN v. MURLI 
PRASAD, 9 O.C. 224.. (19 C. 615, not F.\ 11 M. 
151, 17 A. 533, 11,) 


(2583) — 0. 3 t r. 2 (=>s.'(3, Civ . Fro. Code , 
1882)—Catt$e of action — Lessor and lessees — 
Omission of relief in tho former swil — Subse- 
quent suit for omitted refief barred. — One R 
brought a suit in 1907 against the defendants 
for damages, on the ground that the defendants 
had dispossessed her from the lands in suit by 
ploughing up her standing oropa on the said 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII Jof 1861 and VIII of 
1859) — continued. 


land and taking possession of the standing trees. 
She did not inolude then a claim for recovery 
of possession. Subsequent to the date of dis- 
possession, but before the date of the suit in 
1907, R executed a lease in respect of the land 
in favour of the plaintiff, who sued for recovery 
cf possession and for mesne profits. Held that 
the suit was barred by s. 43. Civ. Pro. Code. 
1882, inasmuoh as the plaintiff’s lessor, R, 
omitted to include in her previous suit the 
claim for possession, whioh she was entitled to 
make at the date of instituting her suit. RAM 
LAL v. MIR JAHANGIR ALI. 5 Ind. Cas. 126. 


(2584) — O. 2, r. 2 ( =s. 43, Ciu. Pro. Code, 
1887) — Suit for possessioi of immoveable pro- 
perty and future mesne profits— Subsequent suit 
for past mesne profits. — Where the auction-pur- 
chaser of certain immoveable property sued for 
the possession of that property and for future 
mesne profits, and obtained a deoree, held that 
a subsequent suit to recover mesne-profits 
whioh had acorued at the time of the former 
suit was barred. MASIHULLAH KHAN v, 
CHIRANJI LAL, A.W.N. 1881, 58. 


(2585>— O. 2, r. 2, ( = s. 43 Civ. Pro, Code , 
2887 ) — Previous suit for possession of land — No 
claim for mesne profits made— Subsequent suit 
for mesne profits. — The plaintiff, who had pre- 
viously brought a suit for possession of certain 
land, without olaiming mesne profits for the 
period of his dispossession, oould not olaim in 
a subsequent suit mestie profits for that period. 
8URJ BALI v. G. J. Wallace. A.W.N. 1882, 

3. 


(2586)— O. 2, r. 2 ( = s. 43, Civ. Pro. Code, 
2882 ) — Suit for land— Maintainability of subse- 
quent suit for mesne profits accrued prior to 
former suit . — A plaintiff, who sues for posses- 
sion of land ODly without suing for mesne 
profits in respect of the same land whioh had 
then acorued due, and which he could have 
done in the same suit, is not entitled to bring 
another suit to recover the said mesne profits. 
VENKOBA v. 8UBBANNA, JIM. 151. [Diss., 19 
C 615’ Not P •, 31 M. 405 = 4 M.L.T. 192, 5 M, 
T T, 220 ; P.- 17 A. 533, 9 O.C. 224 ; R ., 19 B. 
532 27 M. 528, F.B. = 1 8 M.L.J . 445, 9 O.C. 
322, 3 L.B.R. 151, 5 M.L.T. 105, 32 M. 330.] 

(2587)— O. 2 r. 2 ( = s. 43, Civ. Pro. Code, 

1882)— Suit for partition of portion of joint pro- 
vertv.-L suit for partition cannot be brought 
2s the whole estate is brought mto the 
division. MA MYA v. MA MYE, U E.R. 1897. 

1901. Yol. II 229. (12 C. 567, 14 C- 122 , 7 B 
272, F.)iR .. U.B.R. 1909, Civ. Pro. Code, 21.] 

(2588) — O. 2. r. 2 { = s. 43, Civ. Pro. Code, 
l8 82 ) — Cause of action — Partition suit 
Omission to include w opetry, effect of Subse- 
Tent suit, or partition of that proper ty.- 
Where, in a suit for partition of a joint estate, 
the plaintiff intentionally omitted certain pro- 
perty from partition, although the cause of 
lotion for getting that property partitioned 


had arisen along with the^eause of action with 
respect to the other property : Held, that s. 43, 
Civ. Pro. Code, operated to bar subsequent 
suit for partition iu regard to the properly so 
omitted. SHEOAMBAR SINGH v. IvALKA 
Baksh Singh, 9 Incl. Cas. 424 , ( 7 g. 182, 

F.\ 21 M. 153, R.) 

(2589) — O. 2, r. 2 ( = s. 43, Civ. Pro. Cede , 
1S77 {--Partition suit— Omission to ash for parti- 
tion of certain lands, effezt of — Subsequent suit 
for partition of such lands, not maintainable — 
Act VIII of 1859, s. 7 — A suit had been brought 
previously by the present plaintiffs against the 
present defendants for the partition of certain 
debts due to the family, the plaint alleging that 
the other properties of the family had been 
divided. That suit had been compromised and 
withdrawn but without the permission of the 
Court, The present suit was for partition of 
oertain land alleged to have been left for subse- 
quent division at the time of the former parti- 
tion, and it was held that the plaintiffs were 
bound, in their former suit to demand a parti- 
tion of the whole property which remained 
undivided, i e., of the lands as well as of the 
debts ; and, having intentionally omitted this, 
they were barred from bringing the present suit 
by the provisions of s. 7 of Aot VIII of 1859, 
equally with those of s. 43 of Act X of 1877. 
UKHA v. DAGA, 7 B. 182. [R., U.B.R, 1897- 

1901, 222, 14 C.P.L.R. 104 ; D., 21 M. 153 = 

8 M.L.J. 92, 23 B. 597, 43 P.R. 1906 = 122 P. 
L.R. 1906.] 

(2590)— O. 2, r. 2 ( = .$. 43, Civ. Pro. Code , 
1877 ) — Right to sue for undivided share — Where 
the right to sue for the whole of an undivided 
estate has accrued to a plaintiff, the faot that his 
title in respeot of the whole estate had a double 
root, would not enable him to bring two sepa- 
rate suits on the basis of the two separate titles, 
The first suit on one of them would be a bar to 
the second suit on the other. SHAFKAT-UN- 
NISA v. SHIB 8AHAI. 4 A. 171 = A.W.N. 1881, 
174, 211, [R., 8 O.C, 65.] 

(2591)— O. 2 r. 2 ( = s. 7, Civ. Pro. Code , 1859) 
—Separate and dis inct causes of action not to be 
included in one suit — Several suits not to be 
based on same cause ol action.— S. 7 ofjAot VIII 
of 1859 does not require a plaintiff, who has 
separate and distinct oauses of aotion against a 
defendant, to inolude them in one suit, but 
prohibits the making of one and the same cause 
of aotion the subjeot of several suits. DYARAM 
v. GOUREE SHUNKER, 3 N.W.P. 20. 

(2592) — O. 2, r. 2 ( = s. 7, Civ. Pro. Code, 
1859}— Causes of action. — S. 7 of the Civ. Pro. 
Code, 1859, requires that every suit shall 
include the whole of the olaim arising out of 
the oause of aotion, meaning the cause of action 
for whioh the suit is brought, but not every 
oause of action, or every olaim whioh the party 
has. Therefore, a previous suit for possession 
of land held under a will in consequence of 
plaintiff having been wrongfully dispossessed 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 


of it, would not bar a subsequent suit by 
bim for personal property under the will. 

Pittapur Raja v. Suriya ram, 8 M. 520, 

P C =12 I. A. 116. (11M.I.A. 553, R.) [F., 

21 C. 157, P.G, 13 M.L.J. 448 = 26 M. 760, 

7 C.L.J. 504 = 12 C.W.N. 292 ; Ii. t 15 C. 800, 
P.G. 20 B, 469, 19 A. 379, F.B., 21 M. 91, 

8 M.L.J. 92, 25 M. 736, 26 M. 104, 1 G.L.J. i 

337.] | 

(2593) — O. 2, r. 2 — Cause of action of two j 
suits not identical — Whether one suit barred by 
virtue of the other ■ — Where tho cause of action 
of a later suit is not identical with that of a i 
former, the latter is not barred under 0. 2, r. 2 1 
of the Code. HA/.ARI Lal v. RAM Chunder, 
10 Ind. Cas. 26. 

(2594) — 0. 2, r. 2 ( = s. 43, Civ. Pro. Code, 
1882) — Test about the application of — Causes of 
action, identity of.— lleta, that the test of the j 
applicability of s. 43, Civ. Pro. Code, is not 
whether, at the date of the previous suit, tho 
plaintiffs might or even ought to have alleged 
the existence of the cause of aotion upon which 
the seoond suit rests, but whether the causes of 
aotion alleged in the plaints in the two oases 
are one and the same or are distinct. In a ! 
previous suit brought by the plaintiffs for a 
declaration that tho defendants had no right iu : 
oertain land boyond that of ordinary tenants, 1 
they alleged that their cause of aotion arose in 
1904, when the Revenue Courts, in a suit 
brought by the defendants to contest a notico 
of ojeotment, deoided that they had rights 
superior to those of ordinary tenants. Tho 
suit was dismissed on tho ground that tho 
plaintiffs ought to have sued for possession. 
The plaintiffs, thereupon, brought the present 
suit for possession of tho allegation that tbeir 
cause of aotion arose in 1899, when tho defend- 
ants, on the strength of an erroneous settlement 
entry recording them in possession of tho lands, 
dispossessed the plaintiffs’ tenants who wore 
aotually in possession. Held , that the present j 
suit was founded upon a cause of aotion which 
was essentially different from that on whioh 
the previous suit was based and was therefore | 
not barred oy s. 43 of tho Code. ABDUL 

Kasim Khan v. Jaggu Singh, 13 O.C. 19- 
5 Ind. Cas. 489. (5 O.O. 173, 8 O.C. 389, 10 

O.C. 44, 18 B. 537, R.) 

(2595)— O. 2, r. 2 ( = $. 43, Civ. Pro. Code , 
1882) Execution — Claim to attached property 
on two titles —Release of attachment by one order 
under s, 2 HO Two distinct suits by decree- holder, 
if maintainable — Suits filed on .same day, ordtr 
of filing how determined —Whore the plaintiffs I 
brought two distinct suits undor s. 283, Civ. 
Pro. Code, each relating to one of two items of 
property released from attachment in execu- 
tion of thoir money-decree, tho latter of the two 
suits so filed was held to bo barred by s, 43 of 
the Code. The oauae of aotion was the order 
under s. 280 of the Code whioh had been obtain- i 
ed by the defendant, the objeotor, and tho right 
and title of the plaintiffs to bring the subjeotB 


of the attachment to sale in execution of their 
decree. The mere faot that the plaintiff’s 
judgment-debtors held or were alleged to hold 
portions of the property under different titles 
oould not split the plaintiff’s cause of aotion 
into separate ones Nor could the defendant’s 
allegation of different titles in herself to differ- 
ent portions of the property split up the oause 
of aotion. 8. 43 of the Code has nothing to do 
wi^h the evidence which may be necessary or 
may be produced to support or defeat an alleged 
oause of aotion or with the desire of a plaintiff 
to bring more suits than one. In the oase of 
two suits brought into Court on the same day 
it must be presumed, for the purposes of s. 43, 
until the contrary is proved, that tho suits were 
presented and admitted in the order in whioh 
their numbers appear in the register. Held, 
per Aikman , J. dissenting, that, though it was 
the order in the execution department which 
necessitated the plaintiffs’ suit, yet, sinoe on 
the oase set up by them their real causes of 
aotin were the two different transactions 
entered into between judgment-debtors and the 
objeotor, they were entitled to bring separate 
suits. MURTI V. Biiola RAM, 16 A. 168, F.B, 

= A.W N. 1894. 66. 

(2596)— O. 2, r. 2 ( = $. 7, Civ. Pro. Code , 
1859; — Relinquishment of party, of claim — Sim- 
ultaneous institution. — Whore two suits are 
simultaneously instituted, even if the olaims in 
both of them arose out of the same oause of 
aotion and should have been included in one 
and tho same suit, the determination of one of 
them is no bar to the entertainment of the 
other ; for, in suoh a oase, there is no relinquish- 
ment of a claim, and no question of eutortain- 
ruont of a suit after suoh relinquishmeut or 
omissioD, or after the institution and determi- 
nation of tho other suit. KALESHAR PRASAD 
V. JAGAN NATH. 1. A. 650. [D., 9 M. 279 ; F. % 
76 P.R. 1890 ; Overruled , 16 A. 165, F.B.«14 
A. W.N. 65.] 

(25971-0. 2, r. 2 ( = $. 43, Civ. Pro. Code, 
1882), Splitting , of claim. — Held, that, where 
permission to withdraw a olaim or a portion of 
it with liberty to bring a fresh suit is granted, 
s. 43 of the Civ. Pro. Code, does not bar the 
fre3h claim. BUTA v. BlSHEN DAS, 37 P.L. 
R. 1911. (17 A. 53, F.) 

(2599; — 0.2, r. 2 =*s. 43, (Oit>. Pro. Code, 
1882) -Port ion of claim — Intentional omission.— 
A right whioh a litigant possesses, without 
kuowiog or having known that he possesses it, 
oannot be regarded ss "a portion of his olaim,’* 
within the meaniug of s. 43 of Aot XIV of 
1882. G, who was tho tenant of a holding, 
died, leaving a mother and a daughter, both of 
the same name. The^plaintiff sued the mother 
as representing G for arrears of rent for 1813 
Fasli, and obtained an ex-parfe deoree. In 
respect or the year 1314, he sued the daughter 
and obtained a deoree. The deoree in reapeot 
or 1313 was set aside, and at the re-hearing, th9- 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

daughter was made a party. It was found 
that, at the time the plaintiff brought the sun 
in respect of 1314, he wa9 not aware that the 
daughter wa=> the tenant in 1313. Beld that 
the plaintiff, having no knowledge, when he 
brought his suit in respeot of 1314, that the 
daughter was the tenant in 1 3 1 3 , could not be 
said to have omitted to sue in respect of that 
year, and the suit for 1314 was not barred \y 
the provisions of 0. 2. r. 2, (2) of Aot V of 180^. 
BaTUL KUAR v. MUNNI LAL, 7 A.L.J 738 = 
7 Ind. Cas. 289 = 32 A. 625. 


(2599) — 0. 2, r. 2 — Claim jor arrears of rent 
or mesne profits not barred by a p evx^us >uit 
for possession of the same property D ffer nt 
causes of action.— In oases governed by ike uw 
Civ. Pro. Code, the relief sought in a claim lor 
arrears of rent or mense prefits of immoveauw 
property and the relief sought in a suit lor 
recovery of that immoveable property must be 
regarded as based upon distinct and separate 
causes of action, and hence the restrictive pre- 
visions of O. 2, r. 2. do not nffeot the clai 
manfc’s right to bring two separate suits for «he 
recovery of the property and for arrears c f rent 
or mense profits, which became due beiore the 
suit for the recovery of the immoveable pro- 
perty was instituted* DUBASH KaDER v. 
Fakeer MEERa, 8 Ind. Cas 445. (3 L.B.R. 
56, Dis.\ 11 M. 151, 19 C. 615, 12 C. 482, R.) 

(2600) — 0. 2, r. 2 ( =s. 43. Civ. Pro Cod- 
1882), — Splitting of claim — Distinct caustsof 
act ion- Previous suit for profits- Subsequent 
suit for possession-S. 9, Specific Relief Act .1 of 

1877 ), — Suit for possession against trespasser 

based merely on possession. Where a person has 
been dispossessed of land by another, who has 
come upon the land when the harvest was lying 
out and ready for division between landlord and 
tenants and has taken the landlords thareof 

the produce, and the person so dispossessed has 
sued only for the money value of that share 
of the produce, s. 43 of the Civ. Pro. Code, 
does not bar a subsequent suit by him for pos 
session of the land. A plaintiff who has been 
forcibly dispossessed of immoveable property by 
a person having no title, can sue for possession 
simply on the strength of the possess.™ which 
ne had before he was dispossessed ; provided 

:: t. "ir uS'oi’S" s.r« 

allowed by • In suo h a suit, unless 

the Limita * laint jg should succeed 

defendant proves title, plam ^ ^ ^ tQ 
without being a ke P defe ndant proves 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 

165, Agra Tenancy Act of 1901. — The plaintiff 
brought two suits against the same defendant. 
One suit was for settlement of accounts under 
e. 165, Tenanoy Act, against the defendant in bis 
capacity as oo-sharer, and the other was for share 
of profits under a. 164 in the defendant’s capa- 
city as lambardar. Held, that the suits were of 
different descriptions, and the oauses of action 
h r the two suits were not the same, inaEmuoh 
s i he Legislature, by enacting es. 164 and 165, 
Tenancy Act. contemplated two classes of suits. 
The second suit was not therefore barred by 
«. 43 of Aot XIV of 1882. CHUNNO LAL v. 

rabhu Dial, 7 A.L.J. 526 = 6 Ind. Cas. 

809, 

(2602) — O. 2, r. 2 ( = s. 43, Civ. Pro. Code, 

• 882/ — Suit to sit aside encumbrance — Co- 
sharers not made parties. — Where a previous 
!>uit had been successfully brought to set aside 
certain encumbrances against some undor- 
tenure holders without impleading other oo- 
sbarers o! the defendants as parties, the failure 
does not bar a suit for the same purpose as 
■igamst such other co-sharers, under s. 43, Civ, 
Pro. Code. 8HUBHADRA DASSYA v. CHANDRA 

Kumar Nag, 8 C.W.N. 54. 

(2603) — O. 2, r. 2 ( = s. 43, Civ. Pro. Code, 
1682) — Formal possession given by Court — Judg- 
ment-debtor persisting in taking rents from 
tenants— Cause of action. — Formal possession 
given by the Court must be treated, as between 
the judgment-debtor and the decree-holder, as 
completely satisfying the order of the Court and 
so passing possession to the decree-holder. If 
the judgment-debtor persists in recovering 
rents from tenants after the date of delivery of 
such possession, there is a new cause of aotion 
to t he deoree-holder. AZIMDAD KHAN v. GHAN- 
SAM DAS, 1 A.L.J. 20. 

(2604) — O. 2, r. 2 ( = s. 43, Civ. Pro. Code, 

1 882) — Previous suit for injunction restraining 
defendants from digging up and removing shells, 
dismissed — Subsequent suit lor value of shells. 
— A landlord having leased the right, to dig up 
and take shells from his land without causing 
any detriment to the use of the land by his agri- 
cultural tenants the lessee brought a suit against 
the agricultural tenants for a perpetual injuno- 
tion restraining them from digging up shells and 
oarrying away those wbioh had been dug up 
and stored on the land. This suit having been 
dismissed on the ground that the case was not 
a fit one for an injunction, the lessee then 
brought a suit against the tenants for recovery 
of the value of the shells which were stored on 
the land at the time of the previous suit, but 
had since been removed by the defendants and 
converted to their own use. Held, that the suit 
was not barred by s. 43 of the Civ. Pro. Code. 
Chaladom Tholan v. Kakkath Kunha. 
MBU, 23 M. 669 = 12 M.L.J. 406. 

(2605)— O. 2, r. 2 ( = s. 43, Civ. Pro. Code, 
1882) — Dismissal of suit for specific performance 
of agreement to\reneio kanom— Suit for recovery 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

of renewal fees paid on agrecment.nol barred . — 
The dismissal of a suit for specifio performance 
of an agreement to renew a kanom doe 3 not bar, 
under ?. 43, Civ. Pro. Code, a suit for recovery 
of renewal fee^ paid on the oootraot, for, the 
causes of action are different, the cause of action 

iu the first suit being breach of c >ni ract and in 

the second suit being ’subsequent failure of con- 
sideration. PARANGODAN N A I H v. PERUM- 
TOD UK A ILLOT CHATA, 27 U. 380. 

(2606)— O. 2, r. 2 ( = s. 43. Civ. Pro. Code, 
1882 )— Dismissal of suit based on specific lease— 
Subsequent suit based on title — Can a cf action 
different Maintainability of subsequent suit . — 
Where a suit based on speoific lease for a term 
of years was dismissed, on the ground that the 
lease was not registered, a subsequent suit for 
possession based on title was not barred by 
8. 43 of the Code, inasmuch as the second suit 
was based on a cause of action different from 
that on whioh the first suit was based. NAGA- 
SAMY AlYAR v. PERUMAL AIYaR, 13 M.L.J, 
473. 


(2607)— 0. 2, r. 2 ( = s. 43, Civ. Pro. Code, 
1882) Sale of house and land cn which house 
is situate Zemindar , owner of land suit by, to 
avoid sale of land — Subsequent suit by zemindar 
jor haqq-i-ohaha-ram in . espccl of sale of house , 
not barred— Cause of action —The plaintiff was 
the zemindar of certain land on whioh stood a 
house for which R and his predecessors had 
paid pai jaut to the plaintiff. R executed a 
sale-deeed in favour of one M by which he 
professed to oonvey to his vendee for a con- 
sideration of Rs. 2,000 not only the house but the 
land on whioh it stood. Thereupon the plaintiff 
instituted a suit against R and M for a deolara- 
tion of h ls proprietary right to the land on 
which the house stood, for cancolment of the 
sale in so far as it purported to oonvey the laud, 
and for arrears of rent. Ho obtained a decree 
m his favour on all the three heads. Two 
years henoo, he brought a suit wherein he 
clawed as zemindar’s haqq.Uhaha-ram 
Ks. 500 or one-fourth of the price paid by the 
vendee for the purchase of the house of R. 
Held that the plaintiff was not barred from 
•maintaining tho second suit uuder 8. 43, Civ. 
Pro. Code, that the oauso of action for tho first 
suit was the wrongful act of R, in selling to his 
vendee the land on whioh his bouse stood and 
of whmh he was not the proprietor but a lessee, 
that the plaintiff became entitled to his due as 
zemindar by the lawful aot of R in soiling tho 
house and that the plaintiff's oauso of action in 
the second suit, was not tho same as in the 
first suit, and that, further, Rule (a) of s. 44, 

, / .^ r °’ Co ?®. would have prohibited tho 
plaintiff from joining his cause of aotion for the 
liaqq-x chaha-ram with is former suit in whioh 
ho claimed a declaration of his right in immove- 
able property , suoh a duo not falling withiu any 
of tho exceptions mentioned in that seotion. 

w m D ?qm Das v ‘ RAaHUNA TH Prasad, a. 

W.n. 1887, 77. 


Civ, Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

(2608) — O. 2, r. 2 (=s. 43, Civ. Pro. Code, 
1882) — Dismissal of enhancement of suit — Sub- 
sequent suit for rent at old rate. — The dismissal 
i of a suit for enhanced rent does not bar a 
subsequent suit for rent at the original rate, 
i A .*>uit to enhance is very different from a suit 
to recovor arrears of rent at the rate originally 
fixed, and h founded entirely on different 
. principles, SUDDKR-UD DIN AHMAD V. BANI 

Madhub Roy t howdhry. 15 C. 145 F.B. 

<9 G. 919 = 1 1 C.Ii.K. 599, overruled.) [R., 3 
; C.P.L.K. 3.1 

! (2609) — O. 2. r. 2 ‘ = olds. 43)- Relinquish- 

I merit of claim by plaintiffs. 7, Act VIII of 
1859— Where, in a former suit to Bet aside the 
sale of a tenure, plaintiff, in specifying the lands 
subject to that tenure, excluded a portion 
(whioh bad been included once), as having been 
by a survey award inoluded in the adjacent 
taluq, held, thit such exclusion was not a 
relinquishment within the meaning of s. 7, Aot 
VIII of 1859. PROSUNNO CHUNDER BANER- 

jee v. Rally pers.aud Ghose. W.R. 1864, 
134. 

(26101-0. 2, r. 2 ( = s. 43. Civ. Pro. Code. 
1882)— Suit for arrears of revenue— Cause of 
action . — In 1881, tho plaintiff sued the former 
ze mindar and his vendees for arrears of revenue 
for the khanf (or early crop) of 1286 fasli. He 
added the former zemindar because he was 
personally liable for arrears of revenue due by 
him, and his venaees because their liability 
arose in respeot of their holding the property 
on which the arrears had accrued. Subse- 
quently (he same plaintiff instituted the 
present suit (or moneys connected with the 
latter kist of I2S6 fash and the yearly kist of 
1287 fasli. JIM that this subsequent suit was 
| barred ny s. 43 of the Code. The 'ormer 
| zemindar who was a necessary party in the 
former suit was not liable for tho present olaim. 
So, if the plaint. ff had included his present 
claim also in the former suit, his olaim would 
have beeu liable to be defeated on the ground 
of misjoinder oi causes of aotiou. When tho 
present suit has arisen out of a different cause 
of aotiou from th it- of the former suit, the rule 
of procedure contained in s. 43 has no appli- 
cation to it. w.\zir Muhammad v. amanat 
Khan, A.W.N. 1883 , 172 . 

(2611) — () 2, r. 2 1=S. 43. Civ. Pro. Oode t 
1882 )— } 3 u y $u.t on the alleged entrustment Jor 
safe custuty Su • st quint suit for rent — Bar. — * 
Where a prior suit was brought on the basis of 
an alleged entrustment of the paddy by the 
zemindar to the tenant, and a subsequent suit 
for arrears of relit was brought against the 
teuaut. Held, that the cause of aotiou for the 
non-payment, of rent was different from that in 
tho prior suit, and 'hat the subsequent suit 
was not barred hy s. 43, Civ. Pro. Code, 1882% 
Kadir Ibrahim Rowther v. aruna- 
Chelam Chkttur, 19 M.L.J. 737-4 Ind. 

■ Crb. 1082 = 33 M. 397. * 
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X of 1877, XXIII of 1861 and VIII of 
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(2612) — O. 2, r. 2 ( = s. 43, Civ. Pro. Code , 
1882 ) — Relinquishment or omission to sue for 
cm of several claims— Causes of action— Oa us. 
— Where a plaintiff has sustained an injury in 
respect of his proprietary or permanent interest 
in a certain 1 and, and also an injury in cespeot 
of a temporary or leasehold interest in that 
land, and instituted two suits, it caonot bo 
said that the two causes of action are so 
identical that he is precluded by s. 43, Civ. Pro. 
Code, from bringing the Becond suit, in the 
above case it lies on the defendant to show that 
the matters are the same. UPENDRA Lall 
Mukerjee v. The Secretary of State 
for India in Council, 20 G. 716. 


(2613) — 0. 2, r. 2 ( = s. 43, Civ. Pro. Code, 
1882 ) — Seconi cause of aztion arising in suit 
upon original cause of action . — The plaintiffs 
sued the defendants for damages on account of 
the alleged misappropriation by the de fondants 
of the fruit of oertain trees. The defendants 
in the course of that suit, for the first time, 
denied the plaintiffs’ title to the trees. The 
plaintiffs’ suit was dismissed, and they subse- 
quently brought a seoond suit against the 
same defendants for reoovery of possession of 
oertain trees, including those to whioh the 
former suit related. Held that s. 43 of the 
Code of Civil Procedure did not apply to such 
subsequent suit. HER DAT RAI v. RAM PAD 
RAI, A.W.N. 1894, 61. (12 W.R. 290, R.) 


(2614) — 0. 2, r. 2 t = s. 43, Civ. Pro. Code, 
1892 )— Plaint relumed for presentation in proper 
Court— Increase of plaintiff's claim on the same 
cause of action in the meantime— Right of plain- 
tiff to bring a suit for excess.— Where a plaintiff 
presented a plaint in a Court of Small Causes 
for malifcana for three years, and the Judge 
holding that the case was net cognizable by 
him returned the plaint for presentation to the 
proper Court, and where a subsequent instal- 
ment of mclikana having in the meantime 
beoome due the same plaint without any alter- 
ation was preseuted in the Munsif’a Court. 
Held, that the suit must be taken to have been 
commenced by the presentation of the plaint to 
the Court of Small Causes and not on its 
presentation in the Court of tha Munsif and 
the plaintiff was not barred by s. 43 of the 
Code of Civil Procedure from bringing a suit 
for the sum which bad accrued after the plaint 
was presented in the first Court, but before its 

re-presentation ia tha. 

ADI V. IBRAHIM ADI, A.W.N. 1890, 

(2615) — 0. 2, r. 2 ( = s* 7, Civ. Pro. Cede , 

1Q59) Sulehnamah — Relinquishment of port ion 

of claim — S. the plaintifi’s guardian, and D, 
tL husband of M. ooa of defendants ,□ 
the suit, held a mouzah in equal shares. S, 
aold the half share held by her to M; some 
portion of the mouzah being in the possession of 
the other defendants, S and D, sued ** em J? 

recover it, and also for mesne-profits, and 
obtained a decree. Tbe defendants appealed, 
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whereupon 8, filed a sulehnamah. The decree 
was upheld, however, by the lower appellate 
i Court. In special appeal, the Sudder Court 
■ refused to give the renouncing plaintiff any 
, decree for mesne-profits of a share. The plamt- 
1 iff . who had then come of age, was not represent- 
' ed in the litigation in tntt Court. Shortly 
afterwards, be sued S ani M, to set aside the 
, sale to M, and ob'.aiuei a deoroe. On D’s 
death, M obtained p j.-se-sion of the laud which 
had been the subject ot the suit by 3 and D. 
i The plaintiff now sued to recover a naif share 
of the land sued for by S and D, and of the 
mesne-profits recovered or recoverable by M, 
under the decrees of tbe Sudder Court aud the 
i lo ^ e r Courts, and to set aside the suleh- 
man ah. Held, that as to M, the suit was not 
barred by s. 7, Aot VIII of 1859. RAMLOCHUN 
Ladd v. Goorpershad, 8 N.W.P. 172. 

(2616)— O. 2, r. 2 ( = s. 43, Civ. Pro. Code , 
1882) — Suit for apportionment of mortgage- debt 
against purchasers of portions of mortgaged pro- 
perty. S. 43 of the Civ, Pro. Code, is no bar to 
the plaintiff 's suit for apportionment of the 
mortgage-debt against purchasers of portions of 
mortgaged property by reason of his omission to 
make them parties to nis mortgage suit. 
ROMMOY HAZRA V. PREMCHAND NASKAr! 
5C.W.N. 423. 

(2617)— O. 2, r. 2 ( = s. 43, Civ. Pro. Code , 
1892) — Several mortgages to one person— Pro- 
perty same — Cause of action, one or several , — 
Qucoei Whether a person who holds several 
mortgages on the same property should bring 
one suit on all his mortgages, or oould bring 
separate suits on each mortgage ? SRI GOPAD 
V. PIRTHI SINGH, 21 A. 429. P.C =6 C W.N. 
889 = 4 Bora. L R. 827 = 29 i.A. 118. [Appl, 
j 301 = 2 M.L.T. 330 = 30 M, 353 ; R 

9 C.^.J. 78 = 3 Ind. Cas. 686. 13 M.L.J. 448 
=*26 M. 760, 30 B. 156 = 7 Bom. L.R, 811.] 

(2618)— O. 2, r. 2 ( = s. 43, Civ. Pro. Code, 
1882) Different suits on one mortgage , — It is 
competent to a holder ol two mortgages on the 
same property from the same person to main- 
tain a suit on the latter one ouly for sale of the 
propecty subject to the prior mortgage 
Keshavram V. Ranchhod, 7 Bom. L.R. 811 
= 30 B. 156. 

2, r, 2( = $. 43, Civ. Pro, Code, 
1882) Cause of action — Account stated- Mort- 
gage transaction.— The defendant traded in 
Zanzibar as the agent of one Khimji, who 
owned five shops within the German jurisdic- 
tion. To release from attachment these shops 
the defendant obtained from the plaintiff a sum 
i of Rs. 7,000 out of whioh he applied Rs. 5 869 
in discharge of the attachment" and returned 
the balance to the plaintiff. As a seourity foe 
the re-payment of Rs. 5,869, the defendant 
beoame personally responsible for the amount 
and as part of the same transaction, he got a 
mortgage in his own favour from Khimji of the 

.five shops and in turn sub-mortgaged them to 
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the plaintiff. As a result of these transaotions, 
the plaintiff debited Rs. 2,753 in the general 
aocount whioh was in the name of the defend- 
ant. The plaintiff then brought suit No. 193 
of 1899 against the defendant to recover the 
balance due on this general account; and a few 
days later be brought another suit No. 196 of 
1899 for the purpose of enforcing certain rights 
under the sub-mortgage. The first suit was 
decided in the plaintiff's favour ; but the second 
was thrown out on the ground that it was barred 
under s. 43 of the Civ. Pro. Code. Held, that 
the second suit was not barred by s. 43 of the , 
Civ. Pro. Code, sioco the two claims were not 
in respeot of the same oause of action. The 
oause of action in the earlier suit was an adjust- 
ed aocount, in respeot of the transaction arising 
out of the mortgage, and the mortgage con- 
stituted a oause of aotion in itself in the seoond. 
An account stated respecting a debt constitutes 
a new and dintinot cause of action, the con- 
sideration being the ascertaining cf tbeprevious- 
ly uncertain state of the transaction between 
the parties, while a promise to pay is implied 
by the admission of the balance. HANSRAJ v. 
LALJI, 6 Bom. L.R. 454=28 B. 447. 

(2620)— 0. 2, r. 2 ( = s. 43, Civ. Pro. Code, 
1882) — Tico mortgages on the same date — Suit 
on one mortgage whether bar to in it on the other. 
— Where two mortgages were executed on the 
same day and of one them rooited that the 
other was the prior mortgage, a suit on the 
former mortgage did not bar a subsequent suit 
on the latter. SESHA AYYAR v. KRISHNA 
AYYANGAR, 24 M. 96 = 12 M.L.J, 383. 

(2621)— 0- 2, r. 2 ( = s. 43, Civ. Pro . Code, 
1877) — Omission by mortgagee to sue for one of 
several remedies. — It was stipulated in a 
mortgage-bond that in default of regular pay- 
ment of interest at the time fixed, the mortgagee 
might at his option, oither foroolose and sue for 
possession before the expiry of the mortgage- 
term, or sue for the money by enforcement of 
the lien. Default having occurred in payment 
of interest, he sued for possession before the 
expiry of the mortgage-term after foreclosure 
proceedings taken. This suit having been 
rightly dismissed as premature (the terms of 
the bond notwithstanding), ho sued for the 
enforcement of tho lien. Held that this suit 
was not barred under s. 43 of tho Civ. Pro. 
Code, as, under the law, ho was not ontitled, 
at tho time of the first suit, to tho remedy 
sought theroin, and therefore, was not entitled 
to more than one remedy in respeot of the 
same oause of action, i c., tho failure of the 
mortgagor to pay interest in time. PlARI v. 
KHIALI ram, 3 A. 837. (3: A. 509, R.). [ Criti- 
cised , 10O.C. 44, F.B.;R.,9 O.C. 322, 11 
Bom. L.R. 46,] 

(2622) — O. 2, r, 2, ( = s. 43, Civ . Pro. Code, 
1877) — Decree against mortgagor enforcing lien 
— Subsequent suif against purchaser to enforce 
decree . — A mortgagee obtained a deoree against 
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a mortgagor for the enforcement of the lien. 

He was resisted in bringing the mortgage to 
sale by a purchaser of the property in execu- 
tion of a money-deoree who was not made a 
defendant in the suit against the mortgagor. 

He brought a suit against such purchaser for a 
declaration that suoh property is liable to be 
sold under his decree. Held that second suit 
was not barred by the provisions of s. 43 of 
the Civ. Pro. Code. BEHRAICHI CHAUDHURI 
v. 8URJU NAIK, 4 A. 257 = A.W.N. 1882, 7. 
[R., L.B.R. 1893-1900, 14.] 

(2623) — O. 2, r. 2, ( = s. 43. Cir. Fro. Code, 
1877) — Money-decree or mortgage bond , nut 
by assignee of— Whether he has lien on pro- 
perty sold— Registration. — An assignee of a 
money-deoree on a specially registered moit- 
gage-deed sued to establish a lien on the 
mortgaged property subsequently sold. Held 
that the decree obtained under the mortgage- 
deed could not be held to be non-assignable 
and so incapable of execution, because the bond 
itself, being registered under s. 50 of the 
Registration Act, 1866, could not be sued upon 
by the assignee summarily and s. 43, Civ. Pro. 
Code, 1877, could not bo pleaded as an answer 
to this suit 1 for, the mere fact of a mortgagee 
obtaining a money-deortc will not of itself 
destroy the lien againt third persons who may 
have acquired the property from tho mortgagor 
after the mortgage and the existence of a 
money-deoree is no bar to his enforcing the lien 
against such third parties. MUSSaMMAT 
MAKHRI V. ADJUDHIA PERSHAD, 142 P.R. 
1882. 

(2624)— O. 2, r. 2 (=*.<;. 43, Civ. Pro. Code , 
1882i — Two mortgages o)i same property in 
favour of same person — Right of mortgagee to 
I bring two suits separately . — The section does 
not prevent tho holder of two mortgages on the 
some property from instituting two separate 
suits in respeot of them, as each mortgage 19 a 
transaction complete by itself. PARMALA v. 
DHOKAL, 4 C.P. L.R. 164. 

(2625)— O. 2, r. 2 ( = s. 7, Civ. Fro. Code , 
1859 ) — Subsequent cause of action consequent on 
discovery of fraud . — Where plaintiff 9ued for 
and obtained a deoreo for a declaration of his 
right to a share in a mortgage-debt, held, that 
a. 7, Civ. Pro. Code, was no bar to a subsequent 
suit by him for the reoovery of his share of the 
amount due under the mortgage, afterwards 
discovered to have been fraudulently reoeived 
by the same defendant prior to the first suit. 

Lachman Singh v. Sanwal Singh, 1 A. 
843, (N.W.P. 1871, 27, R.) 

(2626)— O. 2, r. 2 ( = $. 43, Civ. Pro. Code , 
1877) — Lease of mortgaged property by usufruc • 
tuary mortgagee to mortgagor — Hypothecation 
of same property as security for rent— Suit for 
rent in Revenue Court — Suit for enforcement of 
Hen in Civil Court.— Where a mortgagor, to 
whom the mortgaged property has been leased by 
the mortgagee, hypothecates suoh property to 
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the latter as security for the rent payable by 
him, the deoision of the Revenue Court in a suit 
for rent brought by the mortgagee, would not bar 
a subsequent suit by him in the Civil Court for 
the enforcement of the hypothecation which 
was not claimed in the Revenue Court, as it 
could only be claimed in a Civil Court. 1MAMI 
BEGAM V. GOBIND PRASAD, 4 A. 318 = A W. 
N. 1882, 46. (1 A. 180, F.) 


(2627) — 0. 2, r. 2 ( = s. 43, Civ. Pro. Code , 
1882) — Suit by usufructuary mortgagee for mort- 
gage- money not a bar to suOsequent suit by him 
for possession of mortgaged property. — A usu- 
fructuary mortgagee sued to reoover possession 
of the mortgaged property. The question for 
deoision was whether the present suit was not 
barred under s. 43 of the Code by virtue of a 
previous unsuooessful suit by the plaintiff for 
recovery of the mortgage-money. Held, that 
the suit was not barred, the right olaimed in 
the previous suit being the recovery of the 
mortgage-money by the sale of the property, 
which was quite different from the right olaim- 
ed in the present suit, viz., possession of the 
mortgaged property. RAGHAVA CHARIAr v. 
8ESHADRI IYENGAR, 13 M.L.J. 374. 


(2628)— 0. 2, r. 2 ( = s. 43, Civ. Pro. Code , 
1882) — Lis pendens. — The purchaser of the 
equity of redemption of a portion of the mort- 
gaged property, who obtains possession of that 
portion, on payment of the mortgage-debt 
under a deoree for redemption against the 
mortgagee, is not prohibited, by s. 43, Civ. 
Pro. Code, from instituting a subsequent suit 
to recover possession of the remaining portion 
of the mortgaged property, from the mortgagee 
and his assignee, under a later purchase of the 
remaining portion of the equity of redemption. 
In the above case, the assignment of the mort- 
gage pending the first 6Uit was affeoted by 
lis pendens , only to the extent of the portion 
oovered by the first purchase. BRAHANNAYAKI 
v. Krishna, 9 M. 92. [R., 12 M. 439.] 


(2629)— 0. 2, r. 2 ( = s. 43, Civ . Pro. Code, 
1682)— Previous suit tor declaration and eject- 
ment — Subsequent suit for redemption— Res 
iudicata.— Where the private purenaser first 
sued to have the Court-sale in execution of the 
mortgage-decree, above referred to, declared 
invalid against him and to ejeot the mortgagee- 
Durchaser, and the suit was dismissed, a subse- 
quent suit by him for redemption is not bad 
either under s. 13 or under a. 43 of the Civ 
Pro. Code. The first suit was only to avoid 
the efiect of the sale, and did not extinguish 
inherent right to redeem. KUPPO NAVUDU 
v. VENKATA KRISHNA REDDI, 20 M. 82-6 M. 

L.J. 229. 

(26301-0. 2, ? (-*•«. Civ. Pro, Code 

1 882) When second suit barred. Where a 

mortgagee obtains a deoree against the mor - 
cagor for the enforcement of the lien, and is 
resisted in bringing the mortgaged property to 
aa^e by a purchaser of the property m execution 
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of a money-deoree who was not made a defend- 
ant in the suit against the moni^g^rV^R^do^^ 
suit by the mortgagee against the purchacetiox. 
a drclaration that such property is liable to be 
sold under his deoree is not barred by the 
provisions of s. 43, Civ. Pro. Code. BHUP 
Singh v. Bulab Rai, A.W.N, 1886, 269. 
(4 A. 257, F. 


( 


(2631) — 0. 2, r, 2 ( =s. 43, Civ. Fro. Code , 
1882) — When subset/ uent suit barred . — H 
executed a sale-deed io the plaintiff whereby 
hs sold his share in a village. On that very 
day, he executed a simple mortgage-deed to the 
plaintiff in respect of his share in another 
village. A obtained a deoree against H and in 
execution of the deoree attaobed both the 
property whioh had been sold as well as that 
which had been mortgaged to the plaintiff. 
The plaintiff objeoted to the attachments and 
both his claims were disallowed. Then he 
brought a suit for a declaration that the pro- 
perty purchased by him from H was not liable 
to bo sold in execution of A’s deoree. He 
obtained a deoree in that suit as prayed for. 
Subsequently he brought the present suit for a 
declaration that the property mortgaged to 
him by H was not liable to be sold in exeoution 
of A’s decree. Held that it was questionable 
whether the suit was barred by s. 43, Civ. Pro. 
Code, as the former suit had reference to the 
property purchased, that the order dismissing 
the claims must be taken as giving separate 
causes of action, that the titles were different, 
the properties were distinct, situate in different 
villages, and the attachments were distinot, 
and it was therefore questionable whether the 
plaintiff was bound to have inoluded in the 
previous suit the relief claimed in the present 

suit. MuhammadIbrahim Khan v. Habi- 
BUBLAH khan, A.W.N . 1886, 113. [ Overruled, 
16 A. 165, F.B.] 


(2632)— 0. 2, r. 2 (=s. 43, Civ. Pro. Code , 
1882)— Limitation Act, XV of 1877, art. 97 — 
Contract to sell — Decree for specific performance 
— Failure of suit for possession — Suosequent suit 
for recovery of amount paid. — The defendant 
agreed to convey certain property belonging to 
him and his son to the plaintiff. Disputes having 
arisen before the oonveyanoe was exeouted, 
plaintiff sued for specific performanoe and got a 
deoree, in pursuance of which the prioe was fully 
paid and a conveyance was exeouted. Plaintiff 
not having been given possession, sued for pos- 
session. It was then found, that the sale did not 
bind the son’s interest in th6 property, and that, 
though the plaintiff was entitled to possession 
of the father's share, a division ought not to be 
effected on the ground of the inconvenience 
attending the division of the house. Plaintiff 
was awarded the value otthe defendant’s share, 
and the present suit was to reoover the balance 
of the prioe paid, on the ground of failure of 
consideration to the extent of the son’s share. 
The defendant oonfcended that the suit was one 
for breaoh of contraat to convey, and that 
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plaintiff phould have claimed damages as an 
altero.-iijve relief in the suit, for specific perform- 
ance, and that 8. 43, Civ. Pro. Code, was 
therefore a bar to the present suit. He further 
om-euded that the suit was barred by limit- • 
ati-->n. Held that the contraot to sell having 
b on specifically enforced, no question as to its . 
breach ar 0'6 and the suit was really one for 
rr«- .ve.-v of money the consideration for which 1 
bad failed. The cause of action in the present ] 
suit was entirely different from that in the suit 
for ^peoific perform nice, and s. 43, Civ. Pro. 
Code, had no application. Held also that the 
suit was not barred by limitation. The failuro 
of consideration must bo taken to have ocourred 
when it was found io the suit for possession 
that the plaintiff was not entitled to recover the 
son’s share. The preseat suit was within three 
years from that date and was, therefore, within 
time under art. 97 of the Limitation Aot. 
VENKATARAMA AYYAR V. Venkatasubrah- 
MANIAN, 24 M. 27 = 10 M.L J. 217. [Ex pi., 26 
B. 750 ; R ., 27 M. 380, b O.C. 166.] 

(26331— 0. 2. r. 2 ( = s. 43, Civ. Pro. Code t 
1882) — Safe — Superscision thereof by subsequent 
agreement — Dismissal of suit by vendee to re • 
cover property sold— Subsequent suit by him to 
recover money paid— Suit whether oarred .— 
Subsequent to the execution of a sale-deed, the 
parties agreed that in supersession thereof a 
new sale-deed, ehould be executed by the vendor 
in respeot of properties less thau thoso compri- 
sed under the first sale-deed. But the first 
dooument have boon registered, the vendee sued 
to reoover possession of the properties comprised 
thereunder. The suit was however dismissed 
on the ground that the first sale had been 
superseded. He therefore sued to recover the 
money paid by him as for failuro of considera- 
tion. Held that tho present suit was not 
barred by s. 43 of the Code. The plaintiff, 
when suing for the possession of tho laud for 
which he had paid tho money, could not havo 
anticipated the necessity to claim tho ro pay. 
ment of bis purohasomoney, and ho therefore 
could not be expeoted to claim it iu that action. 
PACFIIAKUTTI UDAIYAN v. PANCHANADA 

Patten, 10 M.L.J. 204. 

(2634)— O, 2. r. 2 ( = s. 43, Civ. Pro. Code . 
1877) — Distinct causes of action. — Defendant 
was sued separately in the MuusiO’s Court aud 
in tho 8mall Causo Court for prices of diflerout 
things, but, on his objeotiug that there was 
only one account with tho plaintiff aud that 
the separate suit in tho Small Cause Court was 
not maintainable, tho plaint iu the other suit 
was amended so as to inoluda the other claim ; 
it was held that the two oauses of aotiou, whioh 
were distiuot when the suits wore originally 
framed, baoamo uuitod and that there had boon 
no “ relinquishmont” in the original suit, with- 
in the meaning of s. 43 of the Civ. Pro. Code. 

Ram Tarrun Koondoo v. Hossein Buksh, 
3.G. 783 = 2 C.L.R, 383. (11 M.I.A. 468, F.) 
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(2635 )— O. 2, r . 2 ( = s. 43, Civ. Pro. Code , 
1882) — Provision in bond for payment of whole 
amount due on default —Institution of suit for 
interest Jor a year— 11 aiver — Subsequent suit for 
principal and interest accruing due — Maintain- 
ability.— I bond provided that, on default in 
the payment of interest on the date fixed in the 
bond, the whole amount due thereunder was 
payable. The obligor made default. The obligee 
sued for interest that accrued due up to the 
date of suit and in the plaint stated that he 
was willing to aocept the prinoipal and subse- 
quent years’ interest at the times fixed in the 
bond. Having obtained a deoree for interest 
alone, the* obligee sued subsequently for the 
principal amount aud the interest whioh accrued 
due later on. Held that as the alternative pro- 
vision in the bond was inserted for the exclusive 
benefit of the obligee, be had an option to sue 
either for the arrears of interest only, or for the 
same together with tho prinoipal amount. It 
was not uecessary that he should manifest his 
intention of waiver by some overt aot whioh 
oould not be re called. The institution of the 
suit and obtaining a decree for the arrears of 
interest showed that he had exercised the option. 
The subsequent suit was in oonsequenoe not 
barred by s. 43, Civ. Pro, Code. B.ADI BlBI 
Sahibal v. Sami Pillai, 2 M.L.J. 235. 

(2636)— O- 2. r. 2 ( = s. 43, Ctu. Pro. Code , 
188 2).— Where the olaim, in respeot of which 
two separate suits have been brought, arises out 
of one and tho same oause of action, namely, 
an obligation ou the part of tho debtor to pay, 
aud a right in favour of the creditor to sue for 
tho payment of, the sum whioh the debtor 
admitted as duo on a settlement of acoouota, 
and which ho thereon promised to pay ; the 
(aot, that tho debtor undertook to pay part of 
suoh sum at onoo, and part after expiry of a 
fixed time which had elapsed when the suits 
were brought, oanuot enable tho creditor to 
split an outire demaud iu a rnauuor which s. 43 
was intouded to prohibit. Iu such a case there 
is no deed to dismiss both tho suits, the deoree 
in either may staud, provided the decree in the 
other is reversed, when it will not be open to 
the plaiutiff to sue in respeot of the sum 
claimed in tho suit in whioh the deoree is 
roversed. APPASAMI v. RAMASAMI, 9 M. 279. 

1 N.F. t 76 P.R. 1890 ; R. t 16 A. 165, F.B.) 

(26371—0. 2. r. 2 ( = s. 43, Civ. Pro. Cede. 
1882) — Several bonis passed in re>ps:t of one 
claim, separate suiti maintainable on.— When 
money is duo ou two or more bonds which have 
been originally passed iu respect of a siugle 
claim, it is not incumoent on the plaintiff to 
uuite the claims aud'sue for them in one action, 
but, it is optional with him to sue separately 
on eaoh separate boud. There is nothing in the 
language of 8. 43 of the Giv. Pro. Code, whioh 
would justify the Court m going behind the 
bonds to consider the oiroumstanoes out of whioh 
they sprung, although those oiroumstanoes 



1625 


THE ALL INDIA DIGEST. 


1626 


Ci y • Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

might themselves have, at the time, consti- 
tuted a oauee of aotion. UMED DHOLCHAND 
v. PIR SAHEB Jiva MlYA, 7 B. 134. [/*., 14 

B. 31, D. t 9 M. 279.] 

(2638) — 0 • 2, r. 2 ( = s. 43, Civ. Pro. Code, 
1882) — Debt-bend with two alternatives for pay- 
ment of principal— Suit and decree for iniereit 
accrued , subsequent suit for further interest not 
barred by. — Toe term? of the bond m this case 
empowered the obligee either to sue for the 
whole sum as it fell due or, on default of such 
payment, to add the principal sum to an exist- 
ing mortgage-debt foregoing his right to imme- 
diate repayment. So, wheuthe obligee sued 
for three years’ arrears of interest, as provided 
in the latter alternative in the bond, without 
suiug for the principal then long overdue, he 
conclusively adopted the said latter alternative 
which reduced the obligation to this, viz., that 
the interest should be paid periodically while 
the principal and any interest in arrears stood 
as a charge against the mortgaged property. A 
second suit brought by him for the further 
interest since accrued due was held to be main- 
tainable and not be deemed to be barred by 
g. 43 of the Giv. Pro. Code. As the interest fell 
due under the second alternative which the 
obligee had conclusively elected to take advan- 
tage of, there was nothing to prevent him from 
separately suing for arrears of interest as it 
beoame due. SHRI SHAlL-sPA HEDLAPA v. 
BALAPAXOKANNA, 7 B. 446. [Appr., LB.R. 
1893 — 1900, 613 ; R., 19 P.R. 1910 = 36 P.W. 

R. 1910.] 

(2639) — O. 2, r. 2 ( = s. 43, Civ. Pro. Code , 
1882) --Fee for medical attendance — Fart paid 
by v)> t 'inq a promissory note— Suit on promis- 
sory 7 iX)te— Second suit for balance barred.— P, 
a medical man, was engaged by R, defendant’s 
father, on Rs. 1U0 per day. For a portion of 
the fee, R executed a promissory note, and the 
balance was agreed to be set eff against R’s fee 
for oouduotmg a case of P in a Civil Court. 
After R’s death, P sued the defendant on the 
promissosy noie and got a decree. He then 
brought this suit for recovery of the balance, 
which was to be set efi, and also a further sum 
ior subsequent attendance, on the ground that, 

R having died, he (R) could not perform his 
part of the contract. Held, that the suit was 
barred by the privisions of s. 43. The oauses 
of action of the two suits were in reality the 
same, that is-\ the breach of the agreement to 
pay Rs. 100 per diem, and the fac* that a j 
•promissory note was given, in satisfaction of 
part of the debt, did not take the case out of 
b 43.' When the plaintiff brought his fir9t suit, 

R was dead, and he could fall back upon the 
original agreement. But the suit for fees for 
subsequent attendance was not barred. PREO, 
NATH MUKERJI v. BISHVANATH PRASAD, 

4 A.L.J. 83 = A.W,N. 1907, 41 = 29 A. 256. 

(2640)— O. 2, r. 2 ( = s. 43, Civ. Pro. Code , 
2882 )— PI a intiff prima facie entitled to po$s$s- 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859J — continued. 

sion— Onus of proving that case falls under 
s. 43 is on defendant — Plaintiff’ s non-posses- 
sion at the time of prior suit dees not discharge 
the burden.— At partition, certain premises fell 
to the lot of the plaintiffs. After partition, in 
1898, the plaintiffs brought a suit for reoovery 
of a portion of the premises which had fallen to 
their share. In the prior suit, they had not 
inoluded in their ciaim the portion now in 
dispute : Held, that, the plaintiffs being prima 
facie entitled to recover possession of the pre- 
mises, it lay upon the defendants to bring the 
oase within s. 43 of Act XIV of 1882. The 
mere fact that the plaintiffs were not in posses- 
sion of the particular portion now claimed at 
the date of the prior suit did not bring the 
case within the section. 8HIBBA v. DALBAT, 

2 Ind. Cas, 115. (II M.I.A. 551, 15 C. 800*, 
15 I. A. 106, R.) 

(2641) O. 2, r, 2 ( = s. 43, old Code) — Cause 
ol action, splitting up of. — In a suit for partition 
by one of four brothers, in whioh only two 
were made defendants, as the whereaboutn of 
the other were not known, tho plaintifi got a 
fourth share and the others a fourth eaoh ; and 
another fourth was reserved for the brother, 
abroad. Thirteen years later, the same brother 
brought another suit claiming therein a third 
of the share reserved. Held that s, 43 did not 
bar this suit, as the plain; ill cannot be 3aid to 
be entitled to make this claim in respeot of the 
cause of aotion in the pr-vious suit. SHADI v. 
GAINDA, 127 P.R. 1890. 

(2642)— O. 2, r. 2 ( = s, 7, Civ. Pro, Code. 1859) 

Relinquishment of, or omission to sue for, por- 
tion of claim Separate claims in same right . — 
Where the pl*iuti£f ckimed by a right of inherit 
auce for partition of cne out of a number of 
villages left by his ancestor, and tho lower 
Uourfcs dismissed the claim as untenable under 
s. 7, Act V1U of 1859. held that that section, 
though it might operate as a bar to aDy future 
olaim by the plaintiff for partition of the re- 
maining villages by right of inheritance, could 
not be held to bar fch“ present claim, CHOE 

Singh v. Bahadoor Singh, 1 Agra, 55. 

,<^ 3 )-0. a, r. 2 ( = S, 43. Civ. Pro. Code, 
1832) Prior suit by Cnant-in common for par- 
tition of part of joint property— Subsequent' suit 

sustainable in respeci of rema inder-Suit between 

tenants-m-common tor partition— Exclusive 

session of one tenant whether adverse possession 

Limitation Act, 1877, Sck. 11, arts. 142 144 
—One of two tenants-in-common. having’ sued 
for partition of part of the property held by 
them as such. i3 not barred by s. 43 of the Civ. 
Pro. Code from bringing a separate suit in res- 
pect of the remainder of the property In 
applying s. 43. it has to be seen whether the 
cause of aotion alleged in the plaint in the 
subsequent suit is identioal with the oause of 
aotion alleged in the former suit. Where there 
has been an infringement of one right and one 

mate hi ““hT V' atiSen ' the P Ia > Qt >fi mast 

make his whol* olaim onoe for all in one suit 
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<Jiv, Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 ) — continued 

The right and the part of a tenanfc-in-oommon 
to have each field separately divided between 
himself and his co-tenant is one thing : the 
right to olaim a partition of all the fields held 
by them as tenants-in-common is another thing, 
and the oiroumstance that there has been an 
adjudication as to certain parcels of land on the 
footing of an alleged right of the former sort, 
would not preclude a subsequent general suit 
for partition. [R., 26 M. 104, 87 P.R. 1903.] 
In the above suit, it was contended that, in the 
ciroumstances of the oase, the suit fell within 
art. 142 of the schedule to the Limitation Aot, 
and that, therefore, the burden lay cn the 
plaintiff of proving that possession remained 
with him till sometime within 12 years of the 
institution of the suit, and it was held that it 
must not be assumed that plaintiff has been 
dispossessed so as to render art. 142 applicable. 
There being no epeoifio article relating to 
tenants-in-common, art. 144, which is appro- 
priate to the case of a possession which was 
in the beginning lawful but has become adverse, 
must be applied. As between tenants-in-common 
mere non-participation in the profits by one 
tenant and exclusive occupation by the other 
is not sufficient to entitle the former to a deoree 
for joint possession or consequently to make a 
oase of adverse possession. Tho party claming 
to hold adversely must at least prove that it 
was in denial of the other’s title that he exclu- 
ded him from enjoyment of the property . There 
must be something amounting to oustor of tho 
person against whom advorso possession is 
olaimed, and, between tenants-iu-oommon, 
there cannot bo auy suoh ouster or advorso pos- 
session until there has been a disclaimer by 
tho ascertion of a hostile titlo and notice thero- 
of to the owner, either direot or to bo inferred 
from such opoo and uotorious acts of exclusive 
ownership as might sufficiently warrant tho 
inference that one of such tenauts in common 
has boon ousted by tho other. ITT A PAN v. 
MANAVIKRAMA, 21 M. 193 = 8 M.L J. 92. [F., 
31 C. 970 = 9 C.W.N. 32 ; E.rpl. t 24 M, 246 = 10 
M.L. J. 415, 1‘2 M.L J. 194 ; R. % 27 B. 43, 6 O. 
W N. 601,85 C. 961 = 12 C.W.N. 127 = 6 C.L J. 
735. 5 NT..R 41. 19 M L.J. 255 = 4 M.L.T. 
327 = 6 M.L.T. 166 ] 

(2644)— O. 2, r. 2, < = .s. 43. Civ. Pro. Code, 
1882) — If applicable /»> prior proceedings in 
Revenue Court — 158 fl) au</ (2), Punjab 
Land Revenue Act , WIT of IS 87 — Claim for 
additional share in respect of land already (he 
subject-matter of partition proceedings not main- 
tainable in Civil Courts . — VVhero the plaintiffs 
applied to tho Rovonuo authorities for partition 
of a Khata, a partition was duly made and was 
formally accoptod by plaintiffs, to whom 
one-sixth was allotted. The plaintiffs, brought 
tho present suit olaimiug one-twelfth share 
in addition, on tho ground that provious 
mutation proceedings where wrong. Held that 
a. 43, Civ. Pro. Codo, oannot bo usod to bar a 
BUit iu Civil Court, beoause of something that 


Civ. Pro. Code (Acts Y of 1908, XIV of 1862, 

X of 1877, XXIII of 1861 and VIII of 

*1859) — continued . 

has happened in a Revenue Court in the 
partition oase. The Revenue Court in the 
partition oase was “ empowered’* to effeofc a 
partition, and, if it ohose, to decide any question 
of title that might arise. The Revenue Court 
being so “ empowered,” s. 158 (1) of the Land 
Revenue Aot prevents any Civil Court from 
taking oognizanoe of the matter. INAYAT v. 

Namang, 8 P.R. 1910 = 6 P.W.R. 1910 = 5 Ind. 
Cas. 253 = 165 P.L.R. 1910, 

(2645)— O. 2, r. 2 ( = s. 43, Civ. Pro. Code, 
1882) — S ui/ by co-shir er for his shire in certain 
property— Subsequent suit by him to recover his 
share in some other property — Maintainability. 

A co-sharer is not like a oo-parcener under the 
Hiudu Law. bound to sue for division of all the 
properties held in common. A suit by him for 
his share in certain property does not bar a 
subsequent suit by him to recover his share in 
some other property. KOPPUSAMI AlYAR 
v. 8URRAMANIA AlYAR. 7 M.L.J. 73. 

(2646) — O. 2, r. 2 ( = s. 43, Cir. Pro. Code, 
1882) — Suit to include whole claim — Discretion 
<>f plaintiff hiving several causes of action to 
sue in respect of one only — Subsequent suit in 
respect of another cause of actoiyi not birred . — 
The defendants on the marriage of their sister 
F, took possession of her share in tho property, 
and mortgaged tho whole, including their own 
jnnt property, to one 8. Thereupon, the plain- 
tiffs instituted a suit against tho present defend- 
ants and S for possession of one-third of the 
property mortgaged, on the allegation that 
they wore F's reversioners, and, in respect of 
the remaining two-thirds, for a declaration that 
the alienation would not affoot their reversionary 
rights, and obtained a deoree for the relief 
sought. Subsequently, they instituted the 
present suit against the two sisters alone for 
possession of the residue of F’s land. It was 
ploadod that the present suit was barred by 
a. 43, Civ. Pro. Code, by reason of tho previous 
suit. Held that s. 43 was no bar to tho present 
suit. Tho (act that a suit embracing tho relief 
sought iu the present suit and in the former 
suit might not have been bad for misjoinder did 
net necessarily entail that tho present suit was 
barred by reason of the relief claimed not 
having been included in tho former suit and 
that, although the respondent's right to posses- 
sion of tho share of F had aoorued when the 
provious suit was instituted, the immediate 
cause of aotion was the execution of tho mort- 
gage, and the plaiutiffs were entitled to sue 
separately for tho relief olaimed, which had no 
connection with the mortgage. MUSSAMMAT 
BADSHAH v. Sahib. 87 P.R. 1903. (14 M.I.A. 
187, 6 C. 142. 21 M. 153, 149 P.R. 1890, 24 
P.R. 1899. 24 C. 631, R.) 

(26471- 0. 2, r. 2 ( = s. 43. Civ. Pro. Cod e, 
1882 ) — Prior siut— Claim as reversionary heirs 
and also on* other grounds — Objections as to 

joinder of ' claims— Subsequent suit based on 

reversionary title - Whether s. 43 bars suit.— 
Where, an aooount of objections taken in the 
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Ciy, Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

written statement by the defendant in a prior 
suit, on the ground that the claims of the 
plaintiffs in that suit, as reversionary heirs, 
oould not be joined with the other claims in 
that suit, and that only the nearest of rever- 
sioners oould sue on that ground and not all 
the plaintiffs jointly, a subsequent suit was 
filed by the representatives of one of the 
plaintiffs, claiming title as the nearest rever- 
sioners, held, that the title set up in the latter 
suit was not only different from, but also 
adverse to, that of the other plaintiffs in the 
prior suit, and that the subsequent suit was not 
barred by the provisions of s. 43, Civ. Pro, Code, 
1882. Rajah Kesava Venkatappiah alias 
Venkatappa Rao Garu v. NayamVenkat- 
ranga Row Garu, 7 M.L.T. 244 = 6 Ind. Cas. 
603. 


(2648)— 0. 2. r. 2 ( = s. 43, Civ. Pro. Code, 
1882 )— Possession— Cause of action— Splitting— 
Certificate of sale— Suit for exclusive possession 
of lands — Suit to recover share injoini land.— 
Per Cha.ndavarl.ar and Aston, JJ. — Where 
the purohaser at a Court sale sues to recovery 
exclusive possession of certain lands belonging 
to the judgment-debtors and on the termination 
of the proceedings in his favour, he institutes 
another suit to recover by partition the share of 
the judgment-debtors in other lands whioh are 
held - by them jointly with their oo paroeners, his 
second suit is not barred by the provisions of 
s. 43 of the Civ. Pro. Code although he bases 
his claims in both the suits upon the self-same 
certificate of sale issued to him by the Court. 
Per Crowe, J. (dissenting) — Both in this suit 
and the previous litigation plaintiff has relied 
on the title as evidenced by the certificate of 
sale. He may be entitled to more than one 
remedy in respect of the same cause of aotion, 
and he may sue for all or any of hie remedies 
but if he omits (without leave of a Court 
obtained before the first hearing) to sue for any 
of such remedies he shall not afterwards sue 
for the remedy so omitted. NARAYAN v. 
SHAMRAO, 5 Bom. LR. 233 = 27 B. 379. [R., 

13 C.W.N. 1031; F. 7 C.L.J. 384.] 


(26491-0. 2, r. 2,( = s. 43 Civ. Pro. Code 1882) 
—Suit tor declarator?, decree only,- -Where a 
plaintiff, mistakenly believing himself to be in 
possessions sue, merely -for a declaratory decree, 
^and where the Court, finding him not to be in 

✓/possession, dismisses his suit on hat ground 

without any enquiry into his rights, ne is not 
precluded from subsequently suing for h.s entire 
o P ause of action. KOmSi.a Kam.NY DEBIA v. 
LOKENATH KUR, 8 C. 823. Foot note. (8 C. 

819, F) [R-, 3 C.P.L.R. 3.J 

(2650)— O. 2, r. 2 ( = s. 43, Civ. Pro . Code , 
1882)— ‘ In respect of” a cause ofacUon. 

for possession against his tenant an » . * 

obtaining a decree for possession, brought 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

another suit for arrears of rent. Held, on a 
question whether the suit was barred by s. 43, 
Civ. Pro. Code, that the cause of action is dearly 
different, and the claim made is not part of the 
olaim which the plaintiff was entitled to make 
“in respeot of’ the cause of aotion in the former 
suit. The cause of action for any portion of the 
rent is oomplete when that part of the rent is 
due and is unpaid ; the cause of aotion for 
recovery of the property does not arise until the 
tenancy is determined — the one is founded on 
the obligation to pay for the occupation, the 
other on an obligation to withdraw from the 
occupation. A olaim “ in respeot of ” a cause 
of aotion is a claim “ founded on ” that cause of 
aotioD. The difference between a claim “ found- 
ed on 5 a cause of action and a olaim “arising out 
of a oause of action, 5 ’ seems to be more a differ- 
ence of metaphor than a difference in the quality 
of the claim. SUBBARAYA CHETTY v. RATHNA- 
VELU CHETTY, fl M.L.T. 103 = 32 M. 330 = 2 
Ind. Cas. 313. (19 C. 615. 11 M. 151, 11 M. 

210, 9 C. 263, 17 A. 533, R. ; 27 M. 116, D.) 


(2651) — O. 2, r. 2. ( = s . 43, Civ. Pro, Code, 
1882) — Dismissal of suit for declaration, whe- 
ther bars subsequent suit for possession. —The 
dismissal of a suit for declaration of A’s title to 
land, on the ground that he ought to have 
sued for possession also, does not predude him 
from subsequently bringing a suit for posses* 
sion, since the causes of action in the two suits 
are different. The oause of action in the first 
suit is not an invasion of his possession but 
conduct throwing doud on his title, while in 
the second suit the cause of action is an inva- 
sion of his possession. NARAYAN v. BHIWAJI, 
6 N.L.R. 81 = 6 Ind. Cas. 926. (8 C. 819, 12 

C. 291, 14 A. 512, F.\ 22 M. 24, 4 N.L.R. 14, 

R . ) 


(2652) — O. 2, r. 2 ( = s. 43, Civ. Pro. Code , 
1882) — Prior suit for possession of lands— Subse- 
quent suit for mesne profits of same lands, not 
barred. — Where a person, after filing a suit 
for possession of oertain lands, filed a suit for 
mesne-profits of the same lands, held that s, 43 
does not bar the subsequent suit. GUTTA 

Saramma v. Maganti Ramanedu, 4 M.L T. 
192 = 31 M. 403. (11 M. 210, 9 C. 283, 19 C. 
615, F.; 11 M. 151, NotF.) [F. t 5 M.L.T. 105 
= 32 M. 330, 5 M.L.T. 220.] 

(2653) O. 2, r, 2 ( = s, 43, Civ, Pro, Code, 
1882) — Suit for declaration of title and posses- 
sion— Subsequent suit for possession— Cause of 

action. — The dismissal of a suit for a declar- 
ation of title and confirmation of possession 
on the ground that the plaintiff was not in 
possession on the date of the plaint, will not 
bar a subsequent suit for reoovery of possession 
on the same title, under s. 43 of the Civ. Pro. 
Code, (11 M.I.A. 551, R.) A oause of aotion 
consists of the oiroumstanoes and faots, whioh 
are alleged by the plaintiff to exist, and whioh 
if proved, will entitle him to the relief, or to 
some part of the relief, prayed for, and is to be 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1883, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

sought for within the four corners of the plaint. 

Jibunti Nath Khan v. shib Nath Chuo- 
KERBUTTY, 8 C. 819 = 10 C.L.R, 537. [F. t 
8 C. H95, Foot-note, 12 C. 291, 14 A. 512=12 
A.W.N. 80, 7 C.P L.R. 63; R , 10 Bom. L.K. 
117 = 32 B. £64, 3 C.P.L.R. 3, 14 B. 31. 14 
M. 23, 16 M. 274; D., 25 B. 189, 10 O.C. 44.] 

(2654) — O. 2, r. 2 (=.<;. 43, Civ. Pro. Code, 
1882) — Decree (or possession — Subsequent suit 
for mesne 2 >i of Us - No bar.— This section does 
rot bar a suit for mesne profits following on a 
successful suit for possession of immoveable 
property, a claim in respect of mesne-profits 
being a cause of action different from a suit for 
the recovery of immoveable property. MANUAL 

Hag v. Mt. Bakhtawari Bai, 4 C.P.L.R. 
88. 

(2655) — O. 2. r. 2 ( = $. 43, Civ. Pro. Cede , 
18821 — Suit for declaration of title no bar to 
suit for possession. — Where a declaratory decree 
has been reiused on the ground that the plaint- 
iff was out of posreesion, a subsequent suit for 
possession brought under the same title was 
held not barred under s. 43 of the Code, whe- 
ther or Dot a fresh cause of action accrued 
between the institution of the first suit for a 
declaratory decree and the second 9uit for 
possession. L. ROOKE v. DOSA1 80NAR, 7 C. 
P.L.R. 63. (8 C 819, 4 A. 261. 14 A. 512, F.) 

(2656) — O. 2, r. 2 ( = s. 43, Civ. Pro , Code, 
1682)— Suit fer jxwess on— Mainlainabilit if — 
Prior suit for sjiet 'Jic performance. — Plaintiff 
sued the defendant for registration of a lease 
which the latter had granted to him and 
obtained a decree. Subsequently ho sued for 
possession of the fi Ids based to him. The 
defendant contended that the euit for posses- 
sion was barred by the provisions of s. 43, as 
the plaintiff oould have olaimed possession also 
in addition to the registration of tho lease in 
the prior suit. Held that s. 43 of the Oodo did 
not apply to bar tho present euit. Nanak 

Chand v. Naurni. A.W.N. 1883, 6. 

(2657) — 0. 2, r. 2 ! = s 43. Civ. Pro. Code, 
1882) — Suit /i cancel Court sale — Purchaser's 
possession net within plaintiff's knowledge — 
Subsequent suit for possession not t arred by s. 43 
— Separate causes of action . — Tho plaintiff filed 
a suit under s. 283, Civ. Pro. Code (when her 
claim for an attached property was dismissed) 
and got a decree. Thoro was no praver or 
decree for possession. A subsequent suit for 
possession was held not barrod by s. 43 of the 
Code of Civil Procedure, bcoause tho oaueo of 
aotion for the subst quont suit was tho wrongful 
withholding of possession from tho plaintiff 
after her title had boon deolarod in tho previous 
suit, and also because the plaintiff was not 
aware of tho transfer of possession under tho 
Court salo which was sought to besot aside, 
whilst instituting the former suit, Ambit v. 
KETLILAMMA, 14 M. 23 = 1 M.L.J. 28. [Diss„ 
.16 M. 140 ; F„ L B.R, 1893-1900, 410, 29 M. 
151.F.B., 19 M. 145.] 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(2658)— -O. 2, r. 2 's. = 43, Civ . Pro. Code, 
1882 )— Distinct trespasses at difternt times on 
different parts of same property— Cause of action 
— Maintainability of different suits, — Where two 
distinct, trespasses were committed at different 
times on different parts of the same plot ofland, 
there was not one oause of aotion only. The 
owner of the land oould maintain two distinct 
suits in respeot of the trespasses, provided he 
did not so frame his first suit has to have made 
it obligatory on him to claim all the land 
which was wrongfully with held. KOTHANDA- 
RAMAPPA V. SUBBANNA, 10 M.L.J. 13B. 

(2659)— O. 2, r. 2. ( = s. 43 Civ. Pro. Code, 
1882). — Where the plaintiff asked for and 
obtained a deoree against the defendants in a 
previous 9uit, for the possession of a hill from 
which he had been evicted and for the damages 
oaused by the defendant, haviug out and 
removed certain trees from tho said hill, and 
subsequently instituted a suit against the 
defendants for damages claimed in respeot of 
trees alleged to have been out and removed 
subsequent to the institution of the previous 
suit, and in respeot of a quantity of timber 
which had been stored on the hill by the 
plaintiff and which also the defendant took 
away after the institution of the previous suit, 
held that the second suit was not barred undor 
s. 43 Civ. Pro. Code, by the institution of the 
prior suit. THOTTATHIL AHMMAD V. MUTH- 
EDATH AVUTHRAMAN, 8 M.L.J. 273. 

(2659-a) — O. 2, r. 2 ( = s. 43, Civ. Pro. Code, 

1 8 S 2 ) • - Suit for in junction a ism is ! t\ / - - Second suit 
for possession— Whether maintainable. — There is 
uo distinction iu principle betweeu tho dismissal 
of a suit for declarai >n of title on tho ground 
that tho plaintiff was uot in possession, and the 
dismissal of a suit for injunction on the same 
ground. Where a suit for an injunction i9 dis- 
missed on the ground that the plaintiff is not 
or has not proved that he is in possession of 
tho property, a subsequent suit for possession is 
not barred by tho provisions of s, 43, Code of 
Civil Procedure, 1882. BANDE ALI v, GOKUL 
MISIR, 9 A.L.J. 111. 

(2659-6) — O. 2, r, 2 ( = s, 7, C i t» . Pro. Code . 
1859) — Mortgagee's lien— Limitation — Interest 
in land, — A mortgagee taking cut a money- 
docroo is not bound to bring one suit for the 
whole of tho property belongiug to hi? judgment- 
debtor, if it has passed to different persons, 
uuder separate title deeds ; but may follow the 
property on which heh\s a lion inio tho hands, 
first of one purohascrand then of another, 8. 7, 
Act VIII of 1859, duos not bar a suit for a 
declaration that property in the defendant’s 
possession is subjeot to the mortgagee's lien, on 
the ground that such property was part of the 
property mortgaged, aud was not inoladed in ft 
previous suit Against other parties lor the 
portion of the property mortgaged. In 

Hurry Mohun Paramanick, 14 B.L.R. 418, 
Note *15 W.R, 486. [R„ 20 B. 469.] 
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CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

12659-3) — 0. 2, r. 2 { = Civ Pro Code, 1882, 
s. 43) — Cause of action, splitting of — Suit for 
possession — Conversion before the date of the first 
suit — Damages not claimed in the first suit — 
Second suit fo recover damages cannot lie — 
Transfer of Property Act t/F of 18821, ss. 3, 54 
— Immoveable property — Standing timer — 
Trees for cutting and converting into charcoal 
— Moveable property.— In 1904 the plaintiff ; 
contracted with the co-owners of 15/i6th share 
of two jungles to cut down and convert into 
charcoal trees of oertain descriptions. In 1905 i 
the plaintiff and his vendors sued the owner of 
the remaining 1/I6th sharo and the person to 
whom it vvas sold by that owner, for possession I 
by partition of their 1 5/ 1 6th share in the jung- 
les by separating the share of the last-mentioned 
owner. Th* suit was decreed in the plaintiff’s | 
favour on t he 17th January, 1908. On the 15th 
October, 1908. he brouqht another suit against j 
the same defendants to recover damages for 
convertiug into oharooal the trees that stool 
in his share. It appeared that the conversion | 
oomplained of haa occurred before rhe first suit 
was instituted and that the plaintiff knew of it. 
Held, that the second suit was barred by the 
provisions of s. 43 ot the Civ. Pro. Code of 
1882 ; for. if the plaintiff had contracted for j 
and acquired the right to the standing timber 
on 15/l6th share of the jungles and that had ; 
already been converted by the defendant to his , 
use at the time of the first suit, the plaintiff 
was bound to olaim compensation in the first 
suit in respect of that conversion, and he could ' 
not again sue for damages as if a fresh cause of 
aotion had arisen. A oontract for the cutting 
of all kinds of trees to be converted into char- 
coal upon the ground, excepting suoh trees as 
produce fruit or other forest produce, is not a 
contraot for the sale of an interest in land, but 
is an agreement relating to moveable property. | 
Trees answering to the above description are 
standing timber within the meaning of the l 
Transfer of Property Act, 1882. and as «uoh are j 
not immoveable propertv . ALISAHEB BABA j 
DlWAKAR v. MOHIDIN SADIK PaTIL. 13 Bora. ! 

L.R. 874. 

(2659-4) — O 2. r. <1— Assault— Actual loss 
and injured feelings— District Court and Small 
Cause Coin t- -Jurisdiction. — A claim to damages 
arisirg out of assault made up partly of aotual 
pecuniary loss and partly of general damages 
for injury to feelings should be heard in the 
District C^urt. The Small Cause Court has 
jurisdiction only in respect to the actual loss 
and the claim cannot be split by suing for that 
part in the Small Cause Court and for the other 
cart in the District Court. RUTTUN CHUND 
PaREE v. MUSSUMAT GOOJNEE, 53 P.R. 

1868. ! 

(2659-5) — O. 2. r. 2— Splitting cause of action. 

plaintiff in 1872 sued for a declaration that 

oertain lands recorded as property of defendant 
really belong to him. Four years afterwards 

C. II— 103 


Civ. Pro. Code (Act* Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)- — continued. 


he brought another suit in respect of land 
similarly recorded but whioh was, in 1872, 
under water and included under one number 
with the rest of the river-bed. Held that the 
seoond suit was barred by s. 7, Aot VIII of 1859 
and that the fact of the land being under water 
and having no separate number did not affect 
plaintiff’s right do a declaration in 1872. 

Nadar Khan v. Elahi Baksh, 90 P.R, 1877. 

(2659-6) — 0. 2, r. 2 —Mistake of fact in suing 

A second suit correcting omission — Where 
plaintiff suod for hereditary sharer jointly with 
another under a mistake of fact that the latter 
is also entitled to a share : Held that he oould 
bring a second suit for what he had omitted, 
his omission being due to a mistake of fact. 
TAJAN v. IMAM BUX, 10 P.R. 1869. 


z, r. z \ = Civ. Fro. Code , 1859, 
s 7)— Suit by reversionerto set aside alienation 
as barring inheritance— Suit to set aside mort- 
gage by Hindu widow.— The true test of the pro- 
per applicability of s. 7 of Act VIII of 1859 to any 
particular case must be whether there has been 
a splitting of the cause of aotion. R brought a 
suit against certain parties in possession to Bet 
aside oertain alienations made by the widow of 
D, with the concurrence of her mother-in-law, 
under an assumed absolute power of disposition, 
R afterwards brought the present suit against 
certain mortgagees in possession, claiming 
under a mortgage executed by the same widow 
prior to the above-mentioned alienations, to 
set aside the mortgage of certain mauzas whioh 
formed part of the land? he sued for in the 
previous suit, on the ground that the widow 
had uo power tc charge the inheritance. Held 
that the present suit was not barred under b. 7 
of Act VIII of 1859, as there was no splitting 
up of the same cause of action. KOOER 

Golab Singh v Rao Kurun Singh, io B. 
L.R. 1 — 14 M. I. A. 176 = 2 Slather. 474. \F. 

2 M. 352. 7 C. 739; R., U B. 31, 87 P.R. 1903.] 

(2659-ai— O. II, r. 2 —See ABATEMENT OF 
RENT, 24 W.R. 326. 


’ZOU»-OJ — u. II 

1859, 12 C. 50. 


oee duingaIj ACT a. OF 


(2659 c)— O. II, r. 2-See U.P. ACT XII OF 

1881, ss. 93 (7i>, 140, 7 A. 624 = A.W.N. 1885, 
i29. 


Priority of attachment, ii w.R 149 

B.L.R. A.C. 230. 

(2659-d)— O. II, r. 2— See BURDEN 

proof — Miscellaneous, 19 w.R. 429. 

(2659-e) O. 2, r. 2— See CAUSE OF ACTIC 

190 P R - 18 

u3 3 p?r /J ,To°o. "■ " 2 ~ Sec Common 

(2659-(7i— O. II, r. 2 — See CUSTOMS — Pn 
JAB-ADOPTION, 35 P.R. 1985. 
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Civ PrO' Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued • 

(2659-;*)- 0. II. r. 2 ( = s. 43. Civ. Pro Code. 
1882)— See CUSTOMS — PUNJAB — ALIENA- 
TION, 47 P.R. 1894. 

12659- hh)— O. II. r. 2 -See CUSTOMS— PUN- 
JAB— INHERITANCE, J1 Ind. Cas. 35. 

(2659-i) — 0 II, r. 2- See DECLARATORY 
decree, Suit for— Miscellaneous, 12 C. 
291. 

(2659 /)— 0. II, r. 2 — See EXECUTION OF 
DECREE — APPLICATION FOR EXECUTION 
AND POWERS OF COURT, 19 A. 98, F.B. = A, 
W.N. 1393, 57. 

(2659-//)— 0. II, r. 2— Partition— Agreement 
fco give one brother Re. 5,000 for daughter’s 
marriage— Pro-note in pursuance of agreement 

Quit for partition— Subsequent suit on pro- 

note— Causes of actiou different— See HINDU 
Law — Partition, 1912, i M.W.N* 59. 

(2659-k) — O- II, r. 2— Suit by reversioner to 
set aside deed of gift— Subsequent, suit for 
possession of property— See HINDU LAW— 
8TRIDHANAM, 7 A.L.J. 153 = 6 Ind. Cas. 207 
= 32 A. 189. 

(2659-1)— O. II, r. 2— Lease of mortgaged 
property by usufructuary mortgagee to mort- 
gagor— Hypothecation of same property as 
security for rent— Suit for rent in Revenue Court 
— Suit for enforcing of lien m Civil Court— Civ. 
Pro. Code, 1 877, s. 43— See LEASE- GENERAL, 
4 A. 180 = 2 A. W.N. 1682, 47. 

(2659 m) — 0. II. t. 2— Relinquishment of 
portion of relief by plaintiff — Effect— Right of 
defendant to put it forward as a defence— See 

Limitation act, 1908, s. 19, arts, no, 1 48. 
6 A.L.J. 931 = 3 lnd. Cas. 725 = 32 A. 33 = 6 M. 

L.T. 348. 

(2659 wm)— O. II, r. 2— S(C MISJOINDER 
OF CAUSES OF ACTION, 9 B.H.C 257. 

(2659-n)— 0. II, r. 2— Subsequent mortgage 
— Payment of prior mortgages — Suit, on 
subsequent mortgage— Separate suit mr pay- 
ments made under s. 74, Tr, P. Aot — See 
Mortgage— General, n C.L.J. 551-G 
Ind. Cas. 159 = 37 C. 589. 

(2659*0)— O. II. r. 2— Suit for redemption 
decreed— Second suit for surplus profits recover- 
ed by mortgagee during mortgage, maintain- 
ability ol, under seotion — Art. 105 of Limitation 
Aot not to bo construod so as to conflict, with 

seotion — See Mortgage — Redemption, 5 
A.L.J. 192= A. W.N. 1908, 96 = 30 A. 225. 

(2659-2)) — 0. IT, r. 2— Suits in respect of 
different parcels of land— Different causes of 
action — Alternative claim common to all 
difforont suits — Stc MORTGAGE— REDEMP- 
TION, 10 C.L.J. 83 -3 Ind. Cas. 395. 

(2659 j)p)— 0. II, r. 2— See Mortgage- 
Redemption, 10 B.H.C. 369. 

(2659-2)— 0. II, r. 2— StO MORTGAGE- 
SALE OF MORTGAGED PROPERTY, 20 A. 322, 

F.B.-A.W.N, 1898, 58, 9 A. 23. 


Civ. Pro. Code (Acts Y of 1908, XIY of 1882, . 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(2659-r) — O. II, r. 2 —See PARTITION- 
RIGHT TO PARTITION, 30 P.R. 1898. 

(2659-rr) — O. II, r. 2— See POSSESSION- 
ADVERSE POSSESSION, 12 B.H.C. 148. 

(2659-rrr)— O. II, r. 2— See POSSESSION, 
SUIT FOR POSSESSION, 2 A. 356. FB. 

(2659-s) — 0- II, r. 2— Suit by mortgagee 
for possession — Failure to set up claim of pre- 
emption— SobnequeDt suit for pre-emption — 
Waiver— See PRE-EMPTION— MISCELLANE- 
OUS, 99 P.R. 1910. 

(2659-0 — 0. II, r. 2— See RENT, SUIT FOR, 

6 O.C. 341. 

(2659-20 — 0. II, r. 2— See RES JUDICATA— 
CAUSE OF ACTION, 12 W.R. 79, 14 W.R. 253. 

(2659-2) — O. II, r. 2— See RES JUDICATA 
— COMPETENCY OF COURT, 27 M. 63 = 13 M, 
L.J. 23. 

(2669-ti)) — O. II, r. 2— See REVIEW— PRAC- 
TICE AND PROCEDURE, 20 W.R. 450. 

(2659-70) — O. II, r. 2— See RIGHT OF OCCU- 
PANCY-ACQUISITION Ob' RIGHT, 13 P.R. 
1696, Rev. 

(2659-2) — 0. II, r. 2— See SALE— 8 aLE FOR 
ARREARS OF RENT— SETTING ASIDE SALE 
AND ITS EFFECT, 17 W.R. 122. 

(2659 2/) — O. II, r. 2— See SPECIFIC RELIEF 
ACT, 1877, s. 9, 24 A. 501 = A.W,N. 1902. 139. 

(2659-J — O. II, r. 2— See SPECIFIC RELIEF 
ACT. 1877, s. 42, 14 A. 512 = A. W.N. 1892, 80. 

(2659-a-l) — O. II, r. 2-See SPLITTING UP 
CAUSE OF ACTION, 110 P.R. 18SS. 

(2G59 6- 1 ) — 0. II, r. 2— Suit for share of in- 
heritance and suit for maintenance — Civ. Pro, 
Code. 1682, s. 48— Doctrine ef election— Suc- 
cession Act, 1865, 9 . 172 — See SUCCESSION 
ACT, 1865, s. 172, 12 C. 60. 

\2659*c* 1 ) — O. U, r. 2— See SUCCESSION 
CERTIFICATE ACT, 1889, s. 9, *2. 0.0. 17. 

U65i)-(i L— 0. U, r. 2— Sec TRANSFER OF 
PROPERTY ACT, 18S2, S3. 67, 99, A. W.N. IS87, 
219. 

(2659-e-l) — 0. II, r. 2— Holder of two morfc- 
ges cn same property suing separately on eaoh 

—See Transfer of property act, s. 85, 

3 lnd. Cas. 175. 

(2659/ l)-0. II, r. 2— See TRANSFER OF 
Property act, 1882, s. 85, 19 a. 379, F B.* 
A. W.N. 1897, 94. 

(2659 q-1)— 0. II, r. 2 — See TRUST, IS B. 551, 

(2659-/i-l)-0. II, r. 2— SecNOS. 279, 280,305, 
806, 306-u, 307, 308, 309, 810, 311, 312, 313, 
314, 315. 316, 317, 318, 319, 320, 321, 322, 323, 
824, 325, 326, 827, 829, 329, 330, 331, 332, 383, 
334, 335, 336, 337, 389, 859, 420, 435, 952. 1684, 
2396, 2481, 2506, 2513, 2513-a to h . supra , AND 
NO. 4038, in/ra. 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877,* XXIII of 186 L and Vni of 

1859) — continued. 

(2660)— O. 2, r. 2, s. 2 (12), 0. 20. r. 12, s. 
47 ( = ss. 43, 211, 212 and 244. Civ. P?o. Code , 
1882) — Suit for mesne profits. — Mesne profits 
up to date of suit which can be olaimed in the 
suit for possession of immoveable property, are 
profits, which were actually received by the 
person in wrongful jo-session. or might, with 
ordinary diligence, have been received beiore 
that date. NGa Lu PE v. NGA SHWE YUN, 
U.BR 1906, Civ. Pro. 50. (UBR. 1901— 
1905, Civ. Pro. 1, Diss.) 

(2660-a) — 0. TT, r. 2, s. 11— See REVISION- 
GENERAL, 26 P.R. 1899. 

(2661)— O. 2, r. 2, s. 47 (= ss 43. 244, Civ. 
Pro Cede, 1882/ — Prior decree for possession 
of immoveable pmperty— Subsequent mesne pro 
fits not claimed in plaint and not provided for 
in decree — Subsequent suit for recovery of 
such mesne profits not barred. — Where, in a 
former suit, the plaintiff obtained a decree for 
recovery of immoveable property but did not 
olaim or get a decree for mesne profits subse- 
quent to the date of the suit, a subsequent 
suit where mesne profits are claimed for a 
period subsequent to the date of plaint in the 
former suit is not barred by s. 43, Civ. 
Pro. Code, as may be seen from the penulti- 
mate paragraph of s. 244, Civ. Pro. Code. 
JAGANNATHA RAO PANTULU GARU v. 
VELLaNKI VENKATARAMA RAO, 11 M.L.J. 
332. 

(2661-a) — O. II, r. 2, e. 47 — Suit for posses 
sion of land — Wrong description of land given 
in plaint and in the decree — Order passed for 
execution, in respect of the property claimed 
hut wrongly described in the decree, reversed — 
Fresh suit for declaration in respect of such 
property, whether barred— See POSSESSION— 
SUITS FOR POSSESSION, 5 M.L.T. 294 = 1 Ind. 
Cas. 806. 

(2662)— O. 2, rr. 2, 3, 6 ( = ss. 43 and 45, Civ. 
Pro. Code. 1882) — Misjoinder of causes of action 
— Reversioner' s suit for declaration against 
validity of transfer made by Hindu widow by 
separate deeds in favour of different persons— 
_ Transferees under separate deeds of differ- 
ent dates executed by widow , cause of action 
against. — Certain reversioners sued for a de- 
claration that certain alienations made by two 
Hindu widows P and M, were executed with- 
out legal necessity and were inoperative after 
their death. The deeds (1) and (2), dated 8th 
Ootober, 1894 and (3) of 1st October, 1899, were 
executed by the two widows in favour of 8 aud 
the deed (4) of the 7th July, 1904 was executed 
by P only in favour of R. Held, that having 
regard to the provisions of ss. 43 and 45 of the 
Code, the suit was bad so far that the cause of 
actioD with respect to the first 3 deeds should 
Dot have been joined with the cause of aotion 
with respeot to the last deed (4) in one suit; 
and that the proper course was to allow the 
plaintiffs to make their election, which suit 
they would pursue without prejudice to their 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1869) — continued. 

rights to bring fresh suit against the other 
defendant separately. SHEO RaTAN v. GHISI- 
AWAN, 9 0 C. 326. (7 B. 289, 16 A. 279, R.) 

(2662-a)— -O. 2, rr. 2, 4 5 ( = ss. 43, 44, 
~>iv. Pro. Code, 1882) — Omitting to sie or relin- 
quishing Claim — Title to property not known — 
Cause of action — Suit for partition — Suit for 
declaration of title-claim to share of mortgage- 
decree with other property— Suit for immoveable 
property or declaration of title to it— Remand- 
Court of appeal— Civ. Pro. Code (Act V of 1908), 
O. 41, r. 23. power under.— A plaintiff cannot 
be said to have omitted to sue under s. 43 of 
the Code of 1882, or to have intentionally 
relinquished his claim in respect of properties, 
be title to which was not brought to his notice 
at the time of the commencement of the pre- 
vious suit. The causes of aotion in a suit for 
partition of joint properties and a suit for de- 
claration of title on the ground that the defend- 
ants fraudulently took steps to recover debts, 
which though they stood in the names of the 
defendants, belonged to the plaintiff an the 
defendants, are different. Where, in a suit for 
partition, the plaintiff stated that he ha dis- 
covered to the best ol his ability what the joint 
properties were and called upon the defendants 
to mention if there were other properties jointly 
belonging to the members of the family, so that 
they might be brought, into hofohpo L . and made 
the subjeot of the partition suit, and the defend- 
ants omitted deliberately to mention the pro- 
perties which were in controversy in the subse- 
quent suit ‘.Held, that the deoree in the par- 
tihon suit did not affect the title of the plain- 
tiff to the disputed properties in the subsequent 
suit or alter their charaoter as joint properties, 
and the plaint. ff bad cause of action against 
rhe defendants for partition of those properties. 
The subsequent suit was not therefore barred 
under e. 43 of the Code of 1882. A suit claim 
ing a share in the mortgage-daoree with other 
properties was not one for reoovery of immove- 
ab.e property or to obtain a declaration of title 

to immoveaMe property WI fhin the meaning of 

p. 44 of fehe Code of 1882 (a). The powers of a 
Court of appeal under the Code of 1908 are 

much wider ,n respect of remand than the 

f rS n/f, C ™ rt ° f appeal UDder the Cod^ of 

iSi Xf. Cas A eM V ' BASANTA ' 

cLfr° ctdlmy-BMehTor dellaratttn 

hX'fr 80t 3 deolar » t °ry deoree to 
5s ' d . a d I ° n . a P ,eoe 0( land. which G and 
D olaimed as their own and odered to allow B 

to build upon it, ii be would pay its price 

Alter obtaining the declaratory deoree B 
brought another suit for dumaoi “scree, 

him by G’s and D'„ refusal hZ t ZV\ !S 

of the Code of Civil Procedure barred the oiaim 

for damages masmuoh ae there waa nn in 

act aud one cause of aotion giving rise to Vo™ 


1640 


1630 THE ALL INDIA DIGEST. 


Ciy. Pro. Code (Acts V of 1008, XIV of 1882 , 

X of 1877, XXIII of 1861 and VIII of 
1869) — continued, 

than one relief whioh B ought to have joined 
in the first suit : Held, also, that under s. 44 
of the Civ. Pro. Code, there is no bar to sepa- 
rate reliefs arising from the same oauee of aotion 
being olaimed in the same suit. BANARSIDAS 

v. Municipal Committee, Delhi, 8 P.W. 

R. 1907 = 28 P.L R, 1907- (10 M. 375, 606, 23 

B. 379, 190 P.R. 1898. F.\ 24 A. 653, 129 P.R. 
1889, 78 P.R. 1902, 87 P.R. 1903, D.) 

(26641—0. 2, rr. 2, 4. 5 ( = «. 43 <£* 44. Civ. 
Pro. Code, 1882)— Possess \o n, suit for . subse- 
quent to suit for mesne profits — Suit lor yro- 
fils when plaintiff entitled to possession also, 
effect of — Subsequent suit (or mesne profits 
barred. — Held, that hiving regard to the 
provisions of ss. 43 and 44 of the Code, a 
person having once sued for mesne profits with 
respect to land, for which be was then entitled 
to possession, cannot subsequently sue for 
possession of the same. 8HEO RATAN MISHA 
v. RAM DhalNI, 9 0 C. 322. (19 c. 615, 17 

A. 533, 9 O-C. 225, 3 A 857, R.) 

(2664-al — O. Tl. rr. 2. 4. 6-See COURT 
Fees ACT, 1870, a. 17, 7 A. 761 = A. W.N. 1895, 
218. 

(2664-6)— O. II, rr. 2, 6 and O- VI, r. 17- 

See MISJOINDER— OF CAUSES OF ACTION 

41 P.R. 1887. 

(2664-c) O. II, r. 2, O VI, r. 17, O. VII. ! 

r. 11— See PLAINT— AMENDMENT OF PLAINT, j 

A. W.N. 1885, 167. i 

(2664-d) — O. II. r. 2, O VII. rr. 1 to 6— 
Allegations to bo set out in the plaint — Suit for 
sale of mortgaged property — Right to personal 
decree— See TRANSFER OF PROPERTY ACT, 
1882, s. 90, 12 Bom. L.R. 531 = 7 Iud. Cas. 455 
<=>34 B. 540. 

(2665)— 0. 2, r. 2, O. 8, r. 6 ( = ss. 48, 111. 
Civ. Pro. Cede, 1882 )—Sct off of an ascertained 
amount in a suit for motley— Set off only tn 
respect of a portion of defendant's claim against 
plaintiffs — Subsequent suit by defendant for the 
remaining portion of the claim — Maintainabi- 
lity of suit. — The plaiutifi sued to recover from 
the defendant a sum of money alleged to he 
duo on an adjustment, of mutual accounts 
between the partios. The defendant pleaded 
that the suit was barred under para 2, s. 43 of 
the Code, iuasmuoh as the plaintiff had, in a 
previous suit, instituted against him by tho 
present defendant, olaimed a set off in respect 
of a portiou of the sum duo to him upon 
adjustment of accounts under e. 11 of the 
Code, and had omitted to olaim a set-off in 
respect of the remainder, whioh he sought to 
reoover in the presont actiou. 7 Feld, when the 
present plaintiff olaimed. as defondaut in tho 
previous suit, a set-off under s. Ill of tho 
Code, ho was, so far as his olaim to set-off was 
concerned, in the position of a plaintiff, 
within the meaning of a. 48 of the Code. 
Under a. 43, overy suit should inoludo the whole 
oi a olaim, whioh a plaintiff ia ontitled to make > 


01 v • Fro. Code (Aoti ¥ of 1008, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

in respeot of a cause of aotion. A person, who 
has a right of aotion against another for money 
payable on the account stated, isDOt entitled to 
sue first for one portion of the money payable 
on the stated account and then bring another 
aotion in reBpeot of the balance, He ia bound 
to inolude the whole amount in his olaim 
founded on that cause of aotion in one suit. 

S til of tho Code entitles the defendant to set- 
off against the plaintiff's demand an ascertained 
sum of money legally recoverable by him from 
the plaintiff, provided that the amount olaimed 
to be set-off does not exceed the pecuniary 
limits of the jurisdiction of the Court. If the 
defendant’s olaim exceeds that whioh is made 
against him by the plaintiff, he will be entitled 
to a decree for the exoes9.it ho proves the olaim. 

A defendant is net bound to plead a set-off. He 
may, if be thinks proper, sue for tho amount 
that is owiDg to him in a separate action ; but 
if bo does rely on a set-off it is provded in 
s. Ill of the Code that the set-off shall have the 
same effect as a plaint in a oross-suit so as to 
enablo the Court to pronounce a final judgment 
in the same suit both on the original and od the 
cross olaim. Therefore, a defendant, who sets 
| up a olaim by way of set- off, oannot split it ; and 
i while enforcing a portion of it under s. Ill, 
cannot bring a suit to enforce the remainder. 
8uit was barred by s. 43 of the Code. NOWBUT 
PATAK V. MOHESH Narain Lall, 1 C.L.J. 
364 = 32 C. 654. 

(2666)— 0. 2. r. 2, and 0. 9, rr. 8. 9 ( = ss. 
43, 102. 103. Civ. Pro. Code, 1882) — S- 7, Act 
VIII of 1859, corresponding with first part of 
s. 43, Civ. Pro. Code , 1882— Cross negligence 
of next friend in suit instituted on behalf of 
minor.— S. 7 of Aot VIII of 1859 corresponds 
with tho first part of s. 43, Civ. Pro. Code, 
1882, and is as muoh a statutory bar as is 
s. 103 ; so if negligence gets rid of the statutory 
bar under s. 43, it equally gets rid of the one 
imposed by s. 103. A deoree may bo impeached 
whore thore has been gross negligence by the 
next friend in the conduct of the infant’s oase, 
or now matter discovered since the date of a 
deoree. Gross regligenoe on the part of a next 
friend, exhibited in a suit brought by him on 
behalf of minors, prevents the effect of the 
statutory bar contained in s. 103, Civ. Pro. 
Code, to the filing of a fresh suit in respeot of 
the same oause of aotion by them on attaining 
their majority. LALLA 8HEO CHURN LAL 
v. RaMNANDAN, DOBEY. 22 C. 8. (3 W.R.,46, 
R.i 10 C. 36, Cons.), [F.. 4 P.L.R. 1901 ; H., 
19 3. 571, 24 B. 547, 3 C.L.J. 119, 6 C.L.J. 
448, 13 C W.N. 1197 = 10 C.L.J. 420 = 2 Ind. 
Gas. 129, 10 0. C. 321 ; D., 5 Bom. L R. 174]. 

(2667)— 0. 2, r. 2, O. 21, r 59 ( = ss. 48. 278 
Civ, Pro Code, 1882) — Cause of action same 
and not distinct in two suits— Omission to sue 
for one of several remedies—' Cause of action 
yyieaning of — Tho defendants, in execution of 
a moncy-deoreo against G, caused oertain move- 
able property to be attaohed. The plaintiffs 
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Ci¥. Pro. Code (Acts ¥ of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued , 

objeoted to the attachment under 8. 278, Civ. 
Pro. Code, on the ground that the property 
belonged to them and not to G. Th9 objeotion 
was disallowed. On the 18th July, 1898, the 
plaintiffs instituted a suit against the defendants 
for a declaration that the property wa9 not 
liable to attachment and sale in execution of 
the decree. On the 2nd November, 1898, the 
Munsiff dismissed the suit on the ground 
that tne property had been sold, chat the 
plaintiff was, therefore, able to seek fur- 
ther relief than a mere declaration and that 
consequently the declaration sought oould | 
not be granted. In December, 1898, the i 
plaintiffs instituted the preseut suit against the | 
defendants in whioh they claimed Rs. 92-2 0, 
the value of the property, as a compensation 
for its illegal attachment. Held, that the j 
cause of action on which the former suit was 
founded and the oauso of action on which the 
present suit was founded were one and the 
same and uot distinot ; that such being the 
case, the plaintiffs were entitled in the former 
suit to make a olaim for the value of the pro- 
perty as compensation for its illegal attach- 
ment ; and that, having omitted to make such 
olaim in the former suit. s. 43. Civ. Pro. Code, 
debarred them from it in the present suit. The 
expression ‘ oauso of aotion ’ as used in s. 43, 
Civ. Pro. Code, is generally understood to 
mean every material fact which, if denied, 
the plaintiff must prove to entitle him to 
succeed ; and it does not inolude the relief 
claimed. Held, therefore, that whether the 
plaintiffs claimed a declaration that the pro- 
perty was not liable to sale and attachment, 
or whether they olaimed the value of the pro- 
perty as compensation for its illegal attach- 
ment, the same material facts would have to be 
proved to enable the plaintiffs to succeed, and 
those facts were that the property was their 
property, and that it had been attached ; and 
that, in either case, the fact that they had 
objeoted to the attachment and objection had 
been disallowed, was not a material fact with- 


out proof of which they could not succeed. 
LAL BIHARI v. PALTAN, 3 O C. 304. 

(26681 — 0. 2 r. 2, 0. 21, r. 63 t = ss. 43. 283. 
Civ Pro. Code, 1882; -Suit for declaratory 
decree, as to attached properly without prayer 
lor consequential relief-institution of fresh suit 
to set aside sale and recover possession— Civ 
Pro. Code, s. Specific Relief Act, s 4a — 

In a suit brought under s. 283, Civ. Pro. Code, 
the plaintiff, besides asking fora declaratory 

decree, may also pray for ™ "Jj' 1 

relief to which he is entitled. [16 B. 608, F.J 
Plaintiff, however, notwithstanding the provi- 
sion of s. 42. Specific Relief Act, is not bound 
to ask for other relief than the declaratory 
decree and, if be omits to ask for any other 
relief he will not be barred by s. 43, Civ. Pro. 
Code,’ from instituting a ^eeh sn^ MAUNG 
PYAW v. MAUNG PO OK, L.B.R. iyuu » 

410. (14 M. 23, Appl.) 


GIy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(2668-a)— O. II, r. 2. O XXI, r. 63, e. 73- 
See Misjoinder— Of Causes of action, 
43 P.R. 1897. 

(2669)— O. 2. r. 2. O 23, r. 1 ( = ss. 43, 373, 
Civ. Pro . Code , 1882) — Suit withdrawn by 
permission . — S 43 of the Civ. Pro. Cede does 
not apply in the oase of a suit withdrawn by 
permission under s. 373 ; but the effect of suoh 
an order is to leave matters in the position in 
whioh they would have stood had no suoh suit 
been instituted. VENKATA v. RANGA. 10 M. 
160. [Appr., 17 A. 53 ; R. f 14 C.P.L.R. 104, 
10 C.W.N. 8 = 2 C.L.J. 480.] 

(2670)— O. 2, r . 2, O. 23, r. 1 ( = ss 43, 373. 
Civ. Pro. Code , 1882) — Applicability of the Civ. 
Pro. Code to Revenue Courts— Act XU of 1881 
(N. W.P, Rent) — Withdrawal of suit — Relin- 
quishment of part of claim— By the Full Bench 
(Stuart, C.J., dissenting) . — The Revenue Courts 
in the N.W.P., in those matters of prooedure 
upon which the Rent Aot is silent, are governed 
by the provisions of the Civ. Pro- Code. (The 
principle of the decision in 9 C. 295, F ) Held, 
therefore, that the prooedure prescribed by 
ss. 43 and 373 of the Civ. Pro, Code, with respeofc 
to the relinquishment of part of a claim and the 
withdrawal of a suit, is applicable to suits under 
the Rent Act, 1881. MaDHO PraKASH SINGH 
v. MURLl ManoHar, 5 A. 406, F.B. = A.W.N, 
1883. 92. [Appr., 12 C. 50; R. % 7 A. 36, 19 
A. 510, 22 A. 132 ; D., 6 A. 170, 21 C. 514, 
36 C. 252 = 9 C.L.J. 125 = 13 C.W.N. 791.] 

(2671) — O 2, r. 2, O. 23. r. 1 ( =ss. 43 & 373 
Civ. Pro. Code, 1882 i — First suit lor declara- 
tion of riaht and partition — Second suit for par- 
tition of joint property— Cause of action identi- 
cal— First suit withdrawn— Second barred— 
Limitation Act (AT of 1877), art. 106 — Suit for 
partition, a suit for a share in dissolved patner- 
ship - The plaintiff brought a suit for declara- 
tion that, certain property in Moradabad District 
purchased by the defendant in his name, was 
purchased with the money belonging to the 
parties and taken out of the par i nor;- hi p business 
of which the parties were joint owners and for 
partition of that property, The suit was with- 
drawn without permission to bring a fresh suit 
as the parties referred the matter in dispute to 
arbitration The arbitration fell through and 
the piaintiff brought the suit for partition of 
certain properly rituate at Naini Tal which had 
been purchased in the joint names of the par- 
ties. In the plaint, he alleged that, the property 
at Naini Tal was purchased with the prefits of 
the partnership business Held, that the cause 
of actions in both the suits were identical and 
the seoond suit was barred by s. 43 of the Code 
of Civil Procedure as the plaintiff ought to have 
inoluded his present claim in the first suit. 
Held, further, that the suit was barred by 8 373 
of the Code. — Held further, that the suit was 
also barred by art. 106 of the Limitation Aofc 
inasmuoh as it was a suit for a share in the 
profits of a partnership whioh had been 
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Civ Pro. Code (Acts Y of 1908, XIV of 1882, 

X o/ 1877,. XXIII of 1861 and VIII of 
1 859) — continued. 

dissolved more than 3 hef^ro tho suit. 

naiz Ahmad v. abdul Hamid, 5 A.L.J. 

278 «= A W.N. 1908, 13 1 = 30 A. 279. 

(2672)— 0. 2, r. 2, 0. 23. r. 1 ( = ss. 43, 373, 
Civ Pro. Coda, 1882)— Withdrawal of suit with 
liberty to bring fresh suit. on con iiti:ns or terms 
— Crmiilions, non full fitment of, effect of Suif 
for recovery of possession of two pints of land 
Omission to include portion of claim in pre- 
vious suit , effect of - Cause oj action same. 
When a plaintiff is permitted to withdraw from 
a suit on oertain conditions and be does not 
fulfil the conditions imposed, he rauit be taken 
to have withdrawn without tho permission of 
the Court, and bo preoluded from bringing a 
fresh suit for the same matter. When a plain- 
tiff withdraws without permission, the suit, 
having regard to the language of tho seotion, 
must be regarded as practically dismissed. A 
plaintiff cannot, having regard to sub-section 
2 of s. 43, bring an action for a olaim, which 
he ought to have included in a former 6uit 
brought by him which had been praotioally 
dismissed, Hari Nath DaSS v. 8YED HOS- 
SAIN ALI, 2 C.L.J. 480 = 10 C W.N, 8. 

(2673) — O. 2, r. 2, O. 23. rr. 1, 2 (=ss. 43, 
373 and 374, Civ. Pro. ('ode., Act XIV of 1882) 
— Proceedings in execution of decree, — S*. 43, 
373 and 374 do not apply to proceedings in 
execution of a deoree. RADHA KlSHEN LALL 
y. RADHA PERSHAD 8INGH, 18 C. 515. (18 

0. 462. F.; 12 A. 392 % Diss t ) f F., 18 C. 635, 
19 A. 90=13 A. W.N 57, F.B.] 

(2674) — O. 2, r. 2, O. 23, r. 3 (=ss. 13 and 
375, Civ. Pro. Code, 1882) — Previous suit bet- 
ween the parties compromised —Consent decree 
dealing with matters outside the suit— Suit on 
compromise — Cause of action. — A suit bv tho 
plaintiff to recover his share in a certain village 
from tho defendant was compromised, the 
defendant admitting the plaintiff’s claim to the 
property and also agreeing, on certain terras, 
to give the plaintiff a certain sharo in another 
village. Embodying the forms of the com- 
promise, a consont.-decroe was passoi, with the 
reservation that only the property claimed in 
the suit oould bo obtained by the execution of 
the decree. The plaintiff has instituted the 
present suit to re o over his share in the other 
village, referred to in the compromise, basing 
his right both upon title and on the d 'ed of 
oompromiso. Held, that neither s 43 nor 
8. 375 can bar anv right of action arising out 
of the deed of oompromiso. and that, the plain- 
tiff has a right of suit on the contract oxpressod 
in tho oompromiso independent of any right, 
exprossly reserved. P.ARSANNl v. NAUAINI, 
A. W.N. 1903, 128 = 2 A.L.J. 680. 

(2675)— 0. 2. r. 2 0. 33. r. 15 ( = ss. 43, 413 
Civ. Pro. Cole, 1882 ) — Rejection of appl ca, 
lion for leave to sue in forma pauperis — No bar to- 
a ubsequont original suit on same cause of action. 
—8. 43, Civ. Pro. Oodo, applies only whoro there 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882,) 

X of 1877, XXIlt of 1861 and VIII of 
1859) — continued, . , v . 

has been a suit ; and therefore it does not pro- 
hibit, when only an application for leave to sue 
in forma pauperis was made and rejected, the 
institution of a regular suit afterwards in res- 
pect of the same oause of action. Nor is there 
any bar to suoh a subsequent regular suit, con- 
tained in e. 413 of the Code, whioh prohibits 
only the making of a seoond application to sue 
as pauper after a former one in respeet of the 
same oause of aotion has been rejeoted. NARAIN 

Singh v. Jaswant Singh, 2i A. 369 = A.W. 

N. 1899, 128. 

(26761 — O. 2, r. 2, O. 41. r, 2 ( = Civ, Pro. 
Code, 1877, ss 43, 642 )— Pica of bar under 
s. 4 3. Civ. Pro. Code , taken in second appeal . 
—Where a plea that a oertain suit was not 
maintainable under s. 43, Civ Pro. Code, 
1877, was taken in the Court of first instance, 
but was not raised in the first appellate Court, 
nor in the memorandum of second appeal, the 
High Court refused to entertain suoh objections 
during tho hearing of the second appeal. JHIM 

Mal v. bechu Narain Singh, AWN. 1881, 
144. 

(2677)— C. 2, r. 2, sch. 2, r. 2 ( = ss. 43, 525. 
Cw. Pro. Cede, 188 h — 4 ward of arbitrators — - 
Suit for specific performance of coJitract of sale — 
Subsequent suit for possession — Maintainability 
— Specific Belief Act, s. 42. — 8 43 of the Code 
of Civil Procedure can have no application to an 
application made under s. 525 of the Code. Au 
arbitration award w is to the following effect: — 
“Let tho entire village of Batama bo sold to the 
oroditor for Rs .3,300. Lot the rom under of the 
debt be forgiven. Let the whole of the sir and 
khudkasht land be left for the maintenance of 
the doblnrs. Lot the house whioh is mortga- 
ged to the oroditor bo given to the debtors free 
of incumbrance.” A deoree was passed by the 
Court (or specific performance of tho award and 
tho defendants having failed to obey the deoree 
of tho Court, tho Court itself oxeouted a sale- 
deed under 9. 262 of the Civ. Pro. Cade. Upon 
tho basis of this deed, tho plaintiff brought the 
present suit for possession of the village. Held, 
that tho plaintiff was not compelled by s. 42 of 
the Spooifio Relief Aot to add a prayer for pos- 
sesion in the previous suit for specific perform- 
ance. and that s. 43, Civ. Pro Code, 1882 
was no bar to tho present suit by the plaintiff 
for possession. SHRODIN v. MT. GODH1 BAX, 

4 N.L.R. 14 <22 M. 24, Diss.;’ 18 B 537, F.) 

[Diss., 6 N.L R. 81 ] 

(2678) -0. 2, r. 2, sch. 2, r. 20 ( = ss. 43o*i(i525 
Cir. Pro. Code, 1882) — Application under 
s. 525 —Subsequent suit tor possession of pro- 
perty covered oy award not barred —Held, that 
s. 43 of the Civ. Pro. Code does not bar ft suit 
for possession of property allowed by an award 
to the plaintiff, by reason of the fact that the 
plaintiff had omitted to sue for its possession in 
an application filed by him previously under 
s. 525 of tho Civ. Pro. Code. SULTAN SINGH 

v. Nidhan Singh, 107 P.L.R. 1902-68 P.R* 
1902. 
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■Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— con tinued, 

(2678-a) — O. II. r. 2 (1)— See SPLITTING 
CAUSE OF ACTION, 9 P.R. 1881. 

• (2679) — 0. 2, rr 2, 3 ( = s. 43, Civ. Pro. Code , 
1882) — Cause of action — Splitting claim — Mort- 
gagee entitled to arrear of 4 kasur ’ and posses- 
sion on breach oi condition of mortgage — Suit 
for kasur filed and decreed — Subsequent suit 
for possession barred. — Where, under the condi- 
tions of a mortgage, on the mortgagor making 
default in the payment of kasur , the mortgagee 
was entitled to both possession of the mortgaged 
land and arrears of kasur and he sued for arre- 
ars of kasur only : Held , that a subsequent 
suit for possession of the mortgaged land was 
barred under s. 43 of the Code of 1882, or 

O. 11, r. 2 (3) of the Code of 1908. MALIK 

Karim Baksh v. Jattu Ram, 31 P.L.R. 
1910 = 8 Ind Cas. 224. (23 P.R. 1907, 19 P R. 

1910. F. ; 79 P.R. 1896, Overruled by 28 

P. R. 1907, R ) 

(2680)— 0. 2. r. 2 (3 > — Omission to sue in the 
same suit for all the reliefs to which plaintiff is 
entitled — Subsequent suit for any omitted relief , 
barred. — A, bona fide purchaser of certain land 
from B, built a house on the same. C. a mort- 
gagee of B, obtained a deoree against B, and in 
execution of the same caused the land as well 
as the house built on it to be proclaimed for 
sale. A, brought a suit against C, for a 
declaration that the mortgage-deoree in respeot 
of the suit should be declared null and void. 
Subsequently, he brought another suit for a 
similar declaration with regard to the house 
built by him Reid, that it was certainly open 
to A to ask in the alternative in the first suit 
that’ the mortgage-deoree should be executed 
ouly in respeot of the land and that the house 
built by him as transferee for a value without 
notice of the mortgage should be exempted 
from the sale : that his omission to sue for this 
relief in tbe former suit constituted a bar to 
the latter suit under O. II, r. 2 (3). MaUNG 

Kauk sit v. Y E.M. Muthuveerappa 

CHETTY, 9 Ind. Cas. 460. 

(2681)— O 2 r. 2 (3) — Declaratory suit for 

■partition- Omission of rclief-Separate s uit- 

Limitalion . — In a prior suit the plaintiffs 
soneht for a declaration that a certain will 
executed by their father was null and void 
inasmuch as he had no right to dispose of by 
will the' ancestral joint property. One of the 
defences raised in that suit was that the suit 
was barred by 8. 42 of the Specific Relief Act as 
the plaintiffs, being out of possession had 
railed to ask for possession. The Subordinate 
Judge held that the plain'ifis, and the defend- 
ant were in joint possession, and hence over- 
ruled this plea of the defendants. The case went 
fhp Privy Council, but nowhere did the 
defendants challenge the finding of the Subordi- 
nate Judge. Later on, tbe plaintiffs brought 
this suitBfor partition of the property : Held 
that, under the circumstances, the second suit 
was not barred by the provisions of O. II. 
r 2 (3 ‘ of the Code of Civil Procedure, 1908 , 


Ci?, Pro. Code (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of’ 
1859)— continued. 

Held , further, that the second suit was not 
barred by limitation, inasmuoh as it had been 
brought within twelve years from the date of 
the Subordinate Judge’s deoision in the prior 
suit. KANHAYA LaL v. KUNWAL LAL BAHA- 
DUR, 7 Ind. Cas. 284. 

(2681-u)— O. II. r. 2 (3) — See RIGHT OF 
Suit— Miscellaneous, 47 P.R. 1834. 

0. II, r. 3 ( = 1882, s. 45 = 1877, s. 43.) 

See Misjoinder of Causes of action. 

f 

(2632)— 0.2, r. 3 ( = s. 45, Civ. Pro. Code , 
1882) — Misjoinder of parties and cause of ac- 
tion — Suit for dissolution of tivo partnerships— 
Common partners - Proper course-- Amendment- 
Return for , t n appeal. — Where, certain persons, 
who were the partners of a firm, started a petty 
partnership concern, in which all of them, 
together with certain strangers, were partners, 
and where the petty |firm was sold to a third 
party, held, that one suit for the winding up 
and dissolution of the two firms together with 
a prayer for setting aside the sale of the smaller 
firm, will be bad for misjoinder of parties and 
oauses of action, even though the accounts of 
one of the firms oannot be adjusted without 
looking into the accounts of th6 other, and 
though it might be necessary to appoint a re- 
ceiver to recover anything due to the^major firm 
from the petty firm (see s. 45, Civ. ‘Pro. Code, 
1892 = 0. II, r. 3. Civ. Pro. Code, 1908). Held, 
also, that, though it is impossible to allow the 
suit to proceed further as framed, to dismiss 
the suit at the stage of appeal for errors whioh 
should have been amended at the outset, would 
be a hardship on the plaintiffs, and that, there- 
fore, the suit ought to be remanded with a 
direction to the lower Court that the plaint be 
returned for amendment. PARCBOMAL VAS- 

andmal v. Vamandas alamchand, 3 S.L. 
R. 108 = 4 Ind. Cas. 600. (6 M. 239, F.) 

(2682-a) — o. II, r. 3— Sea Hindu Law- 
Alienation, 8 M. 75. 

(2682-5) O II, r. 3 — See LANDLORD AND 

Tenant— Tenant’s liability for rent 

5C.WN. 880. 

(2682-c) — O. II, r. 3 —See Nos. 298-a, 334 
435, 504. 1684, 1686, 1772, 2249, 2409, 2412* 
2426, 2427, 2428, 2429, 2429-a, 2431, 2431-5' 
2481-a, 2482, 2490, 2491, 2514-a, 2662 supra 
AND NO. 2701-a infra. V 

(2683) O. 2, rr . 3, 4, 5, 6 ( = ss. 44 and 45 
Civ. Pro , Code , 1882) — Suit for declaration of 
title and cancellation of sale-deeds— Misjoinder 
of causes of action.— When the plaintiff sued 
for a declaration of his title to certain im- 
moveable property and also for the oancelment 
of two sale-deeds affeofcing the same property 
it was held that there was no misjoinder of 
causes of action. NlSAR 0USAIN v Nt<?ar 

ALI,A.W.N. 1906.54 = 3 A.L J. 123 (5 M 
161, 17 A. 274, 25 A. 229, R.) ' 1 
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<niy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861, and VIII of 
1869) — continued. 


Civ. Pro. Code (Acts V of 1908, XIV of 1882,. 
X of 1877, XXTII of 1861 and VIII of 
1859) — continued. 


(2683 a)—0. 2, rr. 3, 4, 6, 6 (=ss. 44 and 45, 
Civ. Pro. Code , 1882)-— Suit to enforce mortgage 
— Necessary parties to such suit — Multifarious- 
ness. — A suit to enforce a mortgage, in which 
the adverse claims of persons, not privy to the 
mortgage and setting up a title paramount to 
that of the mortgagor and mortgagee, are 
sought to be investigated, is open to objection 
on the ground of misjoinder and multifarious- 
ness under ss. 44 and 46 of the Code. JAJNES- i 
WAR DUTT v. BHUBAN MOBAN MITRA, 3 C. 

L. J. 203 = 33 C. 428. (2 C.L.J. 602. R .) [F., 6 
C.L.J. 1, Note ; R ., 10 C.L.J. 150.] 

(2684)— O. 2, rr. 3, 6 ( = s. 45, Civ. Prv, 
Code, 1882) — Application if, toN. W.P, Tenancy 
Act — Suit for rent — Separate holdings— Joint 
suit not maintainaule . — 8. 45 of the Code does 
not apply to BUits for rent. A landlord cannot 1 
bring a joint suit for rent of several holdiugs j 
both oooupaDoy and non-ocoupanoy. The N.W. 
P. Tenancy Aot contemplates separate suit for 
arrears of reut in respeot of separate holdings. 

Jagannath Prasad v. Tore, 3 A.L.J. 611 
= A.W N. 1906. 283 = 29 A. 18. 

(2686) — O, 2, rr. 3 it 6 ( = s. 46. Civ. Pro. 
Code , 1882) — Joinder of causes of action — Alter- 
native relief. — A plaintiff may join in oue suit, 
in the form of a prayer for alternative relief, a 
claim to enforoe an agreement to refer a matter 
in dispute to arbitration and a olaim for 
damages for a brcaoh of such agreement. IvO 

Pon v. Ko Kin and Pusa Yauk, L.B R. 
1872-1892, 338, (4 C. 949, 6 C. 328, M.I.A. 

438, 9 B.H.C. 1, R.) 

(2686) — 0- ?, rr. 8, 6 ( = s. 45, Civ. Pro. 
Code, 1882) — Stiit for rent of agricultural 
holding and fishery rents— Joinder of the causes 
of action , legality of, under s. 45 — Suit for 
fishery rents cnte^iainable in odirnary Civil 
Courts. — These suits wero instituted by tho 
same plaintiffs against different defendants, for 
reoovery of consolidated sums of money mado 
up of the rents of the agricultural lands held by 
the defendants and the amounts oontraoted to 
be paid by them on aoeouut. of fishery. The 
Munsiff deoided wholly in favour of tho plain- 
tiffs but, on appeal, tho District Judgo bold 
that the suit was not maintainable so far as it 
related to the fishery which was unconnected 
with the agricultural holdings and gave deorfes 
for agricultural rents only. Held, since by 
contract the roots were consolidated, the 
tenants agreeing to pay sums so consolidated, 
the causes of aotion for both tho rents were not 
different; but eveu as sum<ng that, the claims 
were basod on different causes of aotion, plain- 
tiffs were ontitled to decree for tho entire 
amount claimed, since the claims were such as 
could be joined together in one and the samo 
suit in accordance with the provisions of s. 45 
of the Code and the Distriot Judgo was, there- 
fore, wrong in having h«ld that the suits, so 
far as related to tho rents of the fishery, wore 
not maintainable, On the objeotion urged for 


the respondents that the olaim for fishery rent 
was not entertainable in the Court of the 
MuDsifl but only in a Court of 3mall Causes,. 
held, that a suit for reoovery of rent other than 
house rent, is not cognizable by Small Cause 
Courts and there is nothing in the definition of 
the word ‘ rent ’ in the Bengal Tenanoy Aot 
whioh exoludes fishery rent. 8HIB PROSAD 
CHUDHURI V. VAKI PALI, 33 C. 601. [R., 

7 C.L.J. 152.] 

(2687)— O. 2, rr. 3, 6 ( = $. 45. Civ Pro . 
Code 1882 ) — Mortgage-suit — Multifariousness 
— Misjoinder of varties and causes of action . — 
Three of the four mortgages held by the plaintiff 
were binding on defendants Nos l to 10, 
members of a joint Hindu family The fourth 
mortgage was by the seoond defendant in 
respeot cf his sharo of certain items of joint 
family property and was binding on his son, the 
ninth defendant. The eleventh aud twelfth 
defondants wore joined, as they were subse- 
quent aud prior mortgagees of certain items. 
Held that the suit was not bad ou acoount of 
multifariousness. PARTHASARATHY NAICKEN 
V. THANDVARAYA Mudaliar, 17 M L.J. 518. 

(25 M. 108, R.) 

(2698) — O. 2, rr. 3, 6 ( = 6-. 45, Civ. Pro Code , 
1882) — Joinder of defendants— Possession under 
separate deeds— One cause of action. — Where 
property is transferred under separate deeds, 
at different times, to different transferees, and 
the plaintiff brings one suit for posse39ion 
i against all the transferees, held that the suit 
j is uot bad for multifariousness. In a suit for 
ejeoement against several defendants, who set 
up various titles to different parts cf the land 
claimed, there is only one cause of action, aud 
not soveral distinct and separ \te causes of aotion. 

Parbati Kuar v. Mahmood Fatima, 4 A.L, 

J. 121 = A. W.N. 1907, 36 = 29 A. 267. (16 A. 

279. D ; 21 C. 831, 29 C. 871 F.t i R ., .30 A. 
560 = A. W.N. 1908, 235 = 5 A.L J. 647 = 4 M L. 

J. 392, 33 B. 293-1 1 Bom. L.R. 34 = 5M.L.T. 
230= 1 Ind Cas. 12C.J 

(2689) — O. 2. rr. 3. 6 ( = s. 45, 1892, Cii». Pro. 

| Code)— Misjoinder of causes of action. — The 
plaiuuff brought a suit to enforoe his right of 
pre-emption m respeot of two sales agaiust the 
vendor and the vendee. Tho two sales were 
made to the same vendee ou the same day. 
The vendee defendant objected to tho frame of 
the suit on ih" ground of misjoinder of causes 
! of aotion. Held that the suit was bad for 
misjoinder ot causes of action. The faot that 
. the parties were the same would not bo ground 
! for uniting tho causes of action iu the samo 

i suit harbans Singh v. Lachmina Kuar, 
A W.N, 1883. 230. (3 A. W.N. 229 = 6 A. 106, 

5 A. 163, F.) [D., 17 A. 274.] 

(26901—0. 2, rr. 3. 6 ( = $ 45, Cit>. Pro. Code , 
1882) — Rei'er sumer. — A reversioner can claim 
tho whole property to whioh tho reversion 
extonds, in one suit, whatever may be the 
number ot illegal alienations by the tenant (ot* 
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Civ. Ppo. Code (Acts Y of 1908, XIV of 1882, 

X of 1877 XXIII of 1861 and VIII of 
1859) — continued. 

life, and, therefore, he is at liberty also to sue 
for a declaration of his right, whioh is a remedy 
only anoillary to that right in regard to the 
whole. When the different alienees have been 
joined as defendants in one suit for a deolara- 
ation, the suit does? not beoome bad for mis- 
joinder or multifariousnees, notwithstanding 
the fact, that eaoh alienee is interested only in 
regard to his item of property and in no others. 

Mahomed v. Krishnan, ll M. 106 (7 M.H. 
C. 290, Cons.) [ Not F., 9 C.PLR. 125, 6 C.W. 
N. 585, 1 P.R. 1905 = 83 P.L.R. 1905, 11 Bom. | 

L. R. 34 = 5 M.L.T. 230 ; E. t 15 M. 19, 16 B. 
608, 25 M. 736 = 12 M.L.J. 103; Ceng., 33 
B. 293.] 

(2690 a)— O. II, rr. 3,6 —Ses MULTIFARI- 
OUSNESS, A. 106 = A. W.N. 1883, 229, 


(2690 5) — O. II, rr. 3, 6, s. 141— See Ben. 
ACT VIII OF 18S5, s. 158, 24 C. 197 = 1 C.W. 
N. 236. 

(2690—0. 2, rr. 3, 6, 7 ( = $s. 45, 46, Civ. 
Pro. Code, 1882) — Scope and applicability of 
Civ. Pro. ( 'ode, 1882)— Misjoinder of causes of 
action, objection raised in second appeal, proce 
dure, — 8. 45 of the Code applies to cases where 
there are only one plaintiff, odg defendant and 
several causes of action, and also to oases where 
the plaintiff? and defendants, though consist- 
ing of two or more individuals, may be consi- 
dered as a uuit with reference to all the different 
causes of action. 8 46 of the Codo refers to 
s.45and when it speaks of several causes of action 
being united, whioh cannot be conveniently 
disposed of in one suit; it refers to several causes 
of aotion, which may be rightly united under 
the first paragraph of s. 45. There is no autho- 
rity expressed in, or to be implied from, the 
provisions of the Civ. Pro. Code, which would 
warrant the joinder in one suit of different and 
distinct causes of aotion under oircumstances 
not mentioned in the first paragraph of s. 45 of 
the Code. When, therefore, A olaimed to 
recover a share of the property on the basis of a 
conveyance from one of the joint owners aod B 
olaimed to recover possession of another share 
under a lease granted by another co-sharer, a 
suit by A and B jointly is open to the charge of 
beii<£ bad tor misjoiuder of causes of action. 
RARALA SUNDARI DASI v. SARADA PROSaD 

Iue 2 C L.j. 602 [B.. S3 C. 425 = 3 C.L.J 

205.] 

(2691 ^' — O II* r - 3- O. ^X, r ’ s ' 

See DECREE — DECREE. FORM OF, 14 A. 531 

= 12 A. W.N. 164. 

O, H r i ( = 1882, 8. 44 (a) = 1877, s. 44 

(a). 

See MISJOINDER OF CAUSES OF ACTION. 

, t\ n TT r 4 — Whether defendant 

mav*by"°Ws conduct waive the benefit of the 
Stained in th.s section- See RELIGIOUS 
ENDOWMENT, 8 G.L.J. lao* 

C. II— 104 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1869) — continued. 

(2691-6)— O. II, r. 4— See NOS. 335, 339, 
1773, 2492, 2506, 2514, 2662-a 2663, 2664, 
2664-a, 2683, 2683-a, supra AND No. 5699, 
infra . 

(2692) — O. 2, rr. , 5 ( = s. 44, Buie A, Civ. 
Pro. Code , 1882) — Scope and applicability. — 
There is nothing irregular in seeking to recover 
in one suit immoveable and moveable property, 
if the oause of aotion is the same in respect of 
both. GANESH DUTT THAKOOR v. JEWAEH 
Thakorain. 31 C. 262, P C. =31 I A 10 = 8 C. 
W.N. 146 = 14 M.L.J. 8 = 6 Bom. L.R. 1. (10 

M. 375, F.) [D., 17 M.L.J. 135.] 

(2693) — O. 2 ,rr. 4, 5 ( = s. 44, Civ, Pro, Code, 
1882) — Scope and applicability of. — 8. 44, Civ. 
Pro. Code, 1882, does not apply to a suit unless 
it is for recovery of immoveable property, 
Even in those cases, the defeot of multifarious- 
ness is oured if leave of tho Court is ootained 
previous to the bringing of the suit. NlSTARINI 
DASSI V NUNDO Lal Bose, 30 C. 369 = 7 C. 
W.N. 383. [Affirmed, 33 C. 180, P,C.=9 C.W. 

N. 961 = 2 C.L.J. 189 = 7 Bom. L.R. 887 = 15 
M.L.J. 331 = 32 I. A, 193.] 

(2694) — O. 2, rr. 4 and 5 (=s. 44 (6); Civ. 
Pro. Code , 1882) — Executors, administrators 
and heirs as such — Legatees and next of -kin — 
Points of difference between — Misjoinder of 
cause s of action. — Those to whom rule (6) of 
s. 44 of the Civ. Pro. Code relates, have the 
common characteristic that they owe their legal 
condition to the death of another. But there 
are others, of whom this oan be predicated, as 
for instanoe, legatees or next-of-kin, and yet 
they are not named in rule (6). But. the 
common characteristic of executors, administ- 
rators and heirs whioh is not shared by legatees 
and next-of-kin is that the former not only 
acquire title from the deceased but they may 
represent him. In this is to be found the clue 
to the meaning of the rule. Thus, a olaim may 
be made by or against the heir of a deceased 
Hindu as his representative, and again the same 
person may claim for his own benefit and in his 
own personal right, property of whioh the bene- 
fioial ownership has devolved on him by in- 
heritance from, that is to say, as heir to, this 
deoeased Hindu. His legal capacity in the 
two oases is absolutely distinct, and it is only 
in reference to his representative capacity that 
it can be said a olaim has been made by or 
against au heir as such HAFIZABOO v. 

Mahomed Casam, 8 Bora. L R. 734 = 31 B 
105. 

(2695)— O. 2, rr. 4, 5 ( = s. 44, Civ. Pro Code, 
183 2)— Joinder of claims under two mortgage- 
deeds over separate properties. — S. 44 of the 
Civ. Pro Code, dots not bar a suit by a mort- 
gagee, holding two mortgages over different 
properties, for sale or foreclosure in reject of 
both deeds, whether a suit on a mortgage is 
regarded as a suit for recovery of immoveable 
property or not. A suit for sale or foreclosure 
in respeot of. a mortgage is not a suit for the 
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Civ. Pro Code (Acti Y of 1908. XIV of 1682, 

X of 1877. XXIII of 1861 aud VIII of 

3 859) — continued. 

reoovery of immoveable property. RAGHUBAR 

Dayal v. Jwala Singh, 25 A. 229 = A W.N. 
1908, 19. (5 M. 161, 1? A. 274. R.) [_R., 3 A. 

L.J. 123 = A. W.N. 1906, 54 ; Cited, 6 A L.J. i 
926 ] | 

(2696) — 0. 2, rr. 4, 5 ( = Civ. Pro. Cod *, 1882, 

5. 44)-- Rea judioata — Joinder of causes of action. 

— The law does not require a plaintiff and at 
once to assert all his titles to property or to be 
thereafter estopped from advancing them. A 
plaintiffjmay , with the leave of the Court, join 
causes of action ; but he is nowhere compelled 

to do so. Bheo Ratan Singh v. sheo I 
Bahai MISRI, 6 A 398 = A.W,N. 1884, 119. 

[ Disappr . , 25 B. 189.] 

I 

(2697) — 0 2, rr. 4, 5 ( = Civ. Pro. Code. 1877, 
s. 44)— Implied leave— Joinder . — When objec- 
tion to the joinder of certain causes of action 
is disallowed in the Court of first instanoe and < 
the suit deoreed, the proceedings of the Court 
imply and indicate that leave was given to the 
joinder. JAGARNATH DAS V. PaBARU SINGH, 

A. W.N. 1882, 207. 

(2698) — 0. 2, rr. 4. 5 ( = Cit>. Pro. Code , 1882, | 
s. 44) — Suit for possession against some defend- 
ants — Money claim against others — Multi- 
fariousness— Guardian and ward— Alienation 
by guardian of minor's property — Suit to set 
aside alienation by minor on attaining majority 
— Burden of proof. — In a suit for possession of 
immoveable property against some of the 
defendants, a money claim against the other 
defendants was asked for. The defendants did 
not take any objection in the Court of first 
instance on the score of multifariounnoss. Ueld 
that the money claim was liable to be dis- 
missed, though a fresh suit on the same claim 
may be barred. In a suit by a plaintiff to set 
aside an alienation made by his guardian dur- 
ing bis minority, the plaintiff is bound to show 
that the alienation is not binding on him. and, 
in the absence of such proof, the alienation will 
stand good. MALLA REDDY v. SESHADRI 

Reddy, 8 M.L.J. S3. 

( 269P) — 0. 2 rr. 4, 5 ( — s. 44, Civ. Pro. 
Code , 1882) — Suit by plaintiffs representing a 
community for declaration of title to a temple— 
Personal claim for damages— Misjoinder, — A 
suit by tho plaintiffs [on behalf of a commu- 
nity, for a declaration of their rights to the 
plaint temple, together with a personal claim 
for damages on account* of obstruot ion. slander, 
and injury to property on a particular ocoasion, 
must bo regarded as one to obtain a declaration 
of title to immoveablo property and to recover 
damages ; and, as such, contravenes the provi- 
sions of «. 44, Civ. Pro. Codo, oven granting 
the oaupe of aotion to bo the same. Tho 
observation of the Privy Counoil in HI I.A. 10, 
must be limited to oaRes where a party sots up 
the same title to moveable and immoveable 
pcoporty, and it was not intended to apply to a 
oase like the present, where a party claims a 
declaration of title and, in the same suit, sets 


Civ . Pro. Code (Acti Y of 1908, XIV of 1882. 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

up a olaim for damages for tort. KATHAN v. 
Sadayan, 17 M.L.J. 138. (31 I.A. 10, D.) 

(2699-a) — O. II, rr. 4. 5— See APPELLATE 

Court-Objections first taken in 

APPEAL, 16 A. 130 = A.W.N. 1894, 11, 5 B. 
554. 

(2699 b)— 0. II, rr. 4. 5 — See JOINDER OF 

Causes of action. 18 a. 256 = A.W.N. 1896, 
52, 17 A. 274 = A. W.N. 1895, 76. 5 M. 16 1 
10 M. 375. 

(2699-c) — O. II, rr. 4, 5 —See LIMITATION 
ACT, 1908, a. 14, 20 M. 48, F.B. 

12699 d) — O. II, rr. 4, 5 — Suit to reoover 
possession of property belonging to religous 
institution, with mesne profits realized there- 
from — Whether bad for misjoinder of oauses of 
aotion — See LIMITATION ACT, 1908, arts. 
134.144,35 P.W.R. 1908, F.B. = 102 P.L.R, 
1909 = 30 P R. 1909. 

(2699 e)— O. II, rr. 4. 5 —See MISJOINDER 
OF PARTIES, 9 A. 221 = A. W.N. 1897, 31. 

(2700)— O. 2. rr. 4, 8, s. 99 ( = ss. 44, 578, 
Ciu. Pro. Code. 1877)— Joinder of cause of 
action — Personal claim and claim for immow- 
able property. — Where the plaintiff sued for a 
house and for Rs. 600, a moiety of an estate 
left by a certain person, without obtaining the 
leave of the Court for the joinder of the olaim 
for tho personal with that for immoveable 
property, as required by s. 44, Rule a of Aofc 
X of 1877, and the defendant’s objeotion to the 
frame of the suit was overruled by the Court of 
first instance, held, on second appeal, tbati 
although the suit appeared to bo open to suoh 
objeotiou, it could not bo proper to interfere 
with tho decision of tho lower Court ou that 
ground in reference to the provision of s. 578, 
Civ. Pro. Code. 1877. BULAKI v. MULCHAND, 

A W.N. 1881, 19. 

(2701)— 0 2, rr.4, 5, s. 115 ( = $$. 44, Rule A % 

; 622, — Civ. Pro . Code, 18S2)— Suit to recover 
■ immoveable property and for declaration of right 
of way — Joinder, if illegal—" Immoveable 
j property Inter ference by High Court in 

reiusiou. — A right of way, i9 immoveable 
properly, and there is nothing in p. 44, Civ* 
Pro. Code, 1882, repugnant to tho interpreta- 
tion of the term “ immoveablo property ” as 
inoludiug a right of wav. (19 C 544, 23 B. 673, 
21 W.R 178. 35 C. 889, R.) Provided that no 
danger of injustice arises, tho section should be 
liborallv construed. Where a plaiutiff sued tor 
j recovery of possession of two adjacent- plots of 
1 land and for declaration of his right of way 
over the road between them, and it appeared 
that tho witnesses, who would prove acts of 
dispossession of tho plots of laud aud the 
closing of the right of way, would be probably 
identical, and that nothiug oould be gained by 
compelling the plaintiff to briug two suits foe 
the redress of what really appeared to be on® 
wrong. Held, that the High Court would not 
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X of 1877, XXIII of 1861 and VIII of 
1859) — continued • 


interfere under s. 622 of the Code to set aside 
the orders of the lower Courts allowing the 
plaintiff to proceed with the suit. BEJOY 

Chandra Nag v. Bunku Behari Mazum- 
DAR. 13 C.W.N. 431 = 9 C.L J. 381 = 4 lnd. 
C&b. 116. 

(270l-a l — 0. IT, rr. 4. 5, 3. 6 — See PRE- 
EMPTION — Miscellaneous, 6 a.L.J. 926 = 
32 A. 14 = 3 Iud. Cas. 735 = 6 M L.T. 300. 

— 0. II. r. 5 ( = 1882, ■. 144 (b) 1877, s. 144 (b). 

(2701-5) — O. II. r. 5— See JOINDER OF 
CAUSES OF ACTION, 6 B. 387. F.B. 

(2701-c) — O. II. r. 5— See NOS. 335, 339, 1773, 
2492, 2503, 2514, 2662 a 2663, 2664, 3664-a, 
2683, 2683 a, 2692, 2693, 2694, 2695, 2696, 
2697, 2698, 2699, 2699 a, 2699-b, 2699 c. 

2699 d, 2699-e. 2701, 2701, 2701-a, snpra AND 
NOS. 5699, infra 


—0. II r. 6 ( = 1882 cl. ss. 46, 47 = 1877, cf. 
bb. 46. 57). 

(2701-d) — C. lit r. 6— Sec NOS. 298-a, 334, 
435, 504, 1774, 2409, 2426, 2427, 2428, 2429. 
2429-a, 2430, 2481-a, 2482, 2490, 2491, 2662, 
2664 -b 2683, 2683-a, 2684, 2685, 2686, 2687, 
2688, 2639, 2690, 2690-a & b, 269? , 2701-a, 

supra. 

(2702) — 0 2, rr. 6. 7, s. 47. O. 21 r. 95 ( = 
ss 47, 244 318, Civ. Pro. Ceod, 1892)— Auction 
purchase— No cofirmation and no sale-certifi- 
cate for a long time — Failure of auction- 
purchaser to ask for possession— Subsequent suit 
for possession and for correction of clencil error. 

Where the plaiutiff obtained a decree on a 

hypothecation and in execution thereof pur- 
chased the property, the Court did not confirm 
the auction-sale and did not issue a sale-certifi- 
cate for a long time after the decree. The plaint- 
iff did not seek for possession of the property 
by moving the Court or otherwise. When, 
however, he did secure a sale-certificate, he 
brought a suit for possession of the hypotheoat- 
ed land and for the correction of a clerical 

error in hi 3 certificate. Bat the su.t was beia 
to be barred under s. 244 C.v Pro. Code, 1822. 
BHAGA SHAH v. BURA SHAH. 58 P.R 1888. 
(12 and 47 P.R 1887, R.l L Not F.. 14 P.B. 

1893.] 

—O II, r. 7 ( = 1882 , s. 46 = 1877, b. 46.) 

(2702-a)— O. II, r. NOS. 298-a. 2430. 

2482, 2691, 2702, supra. 

—O III. r, 1 ( = 1882 . s. 36 = 1877. I. 36 = 1839 

B 16.) 

See Legal practitioners. 

r iy 9 a ut y hort 0 d /gent in person, or b y his dul y 


appointed pleader in person. This is a standing 
rule, whioh cannot be departed from iD any case. 
8. 36 of the Civ. Pro. Code, does not recognize 
the praotice of parties, their agents, or their 
pleaders making applications to Court by post. 

Maung po Kan v. Agun Salaboy, L.B.R. 
1872-92, 504. 

(2703*a) — O III, r. I — Government Political 
Agent in Native 8tate of Miuor Chief, whether 
oould sue for property in British territory — 
Political Agent not certificated guardian under 
Minors Act XX of 1864 — Civ. Pro. Code, 1882, 
a. 37. cl. (e.) — Reoognised agent— See BOM. ACT 
XX OF 1864, 11 B. 53. 

(2703- b) — O. Ill, r. 1 (=s. 36 of Civ. Pro. 
Code of 1882)— See APPEAL— General. 6 P.R. 
1896. 

(2703-6-1) — O. Ill, r. 1— See BOM. Reg. II 
OF 1827, s. 54, 22 B. 654. 

(2703-c) — O. Ill, r. 1— See SALE— Sale FOR 
ARREARS OF RENT— UNDER-TENURES AND 

portions of. Sale of, 22 w.R. 541. 

(2703-d)— O. Ill, r. 1— See NOS. 59, 104, 
supra. 

(2704) — O. 3. r, 1, s. 26. O. 4, r. 1 ( = ss. 36, 
48, Civ. Pro. Code, 1882) — Plaini — Presentation 
to vroper officer— Presentation by proper person 
— Plaint ordered to be registered after limitation 
— Effect of such order. — The limitation for 
filing a suit was to expire on the 18th of Feb- 
ruary, 1908. The pleader for the plaintiff 
came to the proper Court on the evening of the 
17th of February, after the Judge and his mun- 
sarim had both left the Court, and persuaded 
the suits clerk to receive the plaint. Next day 
the suits clerk handed over tho plaint to the 
munsarim, who noted how the plaint had 
reached his hands, and on the following day, 
February 19th, put it before the Judge. The 
Judge ordered : “Registered, subjeot to objec- 
tion as to limitation, if any, made by other 
party.” Held, that ihe making over of the 
plaint to the suits olerk on the 17th of February 
was uo presentation within tho meaning of 
s. 48 of the Code. Held further, that the reach- 
ing of the plaint to the munsarim on the 18th 
February through the suit’s clerk could not be 
said to be a presentation by the pleader who 
bad given the plaint to the suits clerk (21 M. 
114, R.) Held, also, that the order passed by 
the Judge on the 19th of February to register 
the plaint was icrevalant, and could not be 
considered as having any retrospective effeot, 
so as to validate the proceedings of the two pre- 
vious days. Sri Maharaja Prabhu Narain 
8INGH V. SARJU MlSR, 5 lnd. Cas. 330. 

(2705)— 0.3, r. 1, 5. 85, O. 3, rr 2, 3, 0. 827, 
r. 2, ss. 16, 17, cl. 2, Civ. Pro. Code, 1859) — 
Recognized agents. — A recognized agent is not 
entitled, on behalf of his principal, either to 
institute a suit as plaintiff, or to put in appear- 
anoe as defendant, in his own name. The dro- 
wsed gumasfca of a firm no longer in existence 
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cannot be regarded as a reoognized agent 
within the meaning ol. 2, a. 17, Aot VIII of 
1869, even though the members have still to 
colleot their duties or pay their liabilities. 
Mokha Harakraj Josbi v. Biseswar 
DOSS, 6 B.L.R. App. 11 =18 W.R. 315. [D., 9 
B.H.C. 427 ] 

(2706) — 0. 3. rr. 1 and 2 — Recognised agents 
s, 17, Aet VIII of 1859 iCiv. Pro. Code) — High 
Court's Charter — Held that a reoognised 
agent as dosoribed in s. 17 of Act VIII of 1869, 
has no option of addressing the Court. ( Vide 
s. 10 of the Charter of the High Court.) 
PRANATH Chowdhry V. GANENDRO Mohun 
Tagore, 3 W.R. ioa. 

i 

(2706 a)— O. 3, rr. 1, 2, 4, ss. 122, 129, 130, 
13) — Right of one pleader to hold the brief of 
another, and plead in Court— See PRACTICE i 
AND PROCEDURE, 9 O.C. 65. 

(2707)- O. 3, rr. 1, 2, O. 6, rr. 14, 15 ( = ss. 
36, 37 (c), 51, Civ. Pro. Code, 1882) — Plaint, 
signing and verification of. — A plaint may be 
verified by any person proved to the satisfaction 
of the Court to be acquainted with the facts. 
Such persou need not be a recognised agent at 
all. He may be a stranger to tho suit. When 
a plaint has not been signed by a plaintiff 
himself, the Court, before which it, is presented 
must reject it, unless it has beon signed by an 
agent autorizod by a powor-of-artornoy , either 
expressly or impliedly to sign a plaint on behalf 
of the plaintiff MOOT ALA AND CO. v. 
POONUSAWMY, 2 L.B.R. 4l. (3 C.L.R 579. 

4 B. 468, D.) [R. t 4 L.B.R. 284.] 

i 

(2708)—O. 3, r. 1, 0. 7, r. 15, 0. 10, r. i (= ! 
ss. 36, 60, 120, Civ. Pro. Code , 1882)— Order ( 
appeahle — 5?. 588 — Omission to mention sectio>i 
— Order directing pari if to appear in person. Tbo ! 
Subordinate Judge ordered some of cho defend- 
ants to appear in person in his Court, without 
mentioning the section under which, the order i 
was mado Reid, that tho order was an order I 
under s. 120 Civ. Pro. Code, 1895. Where a 
Court purporting to aot. under the Civ. Pro. 
Code passes in order for the personal appear- | 
ance of a party, but omits to quote the seotion 
under whioh the order is passed, held , that such 
an order is open to appeal. ABDUL JALIL v. 
HUMERA Biri. 6 A.L J. 340 = 2 Ind Cab 463. 

(2708-al — O. 3, rr 1,2, O. 9. rr. 6 and 8 
( = ss. 36, 37, 100 102, Civ. Pro. Code , l,sS2j — 
Appear nee of party and recognised aqent only for 
applying for adjoin nmtnt- Adjournment refused ' 
— Effect.— U .* party to a suit is personally ! 
present on t he day fixed for the hearing thereof 1 
only for the purpose of applying for adjourn- 
ment, and the adjournment is refused by tho 
Court, he must be oansidorod to have put m 
his “ appearanoe ” within the meaning of 
oh. VII, Civ. Pro. Code, 1882. the purpose 
for whioh he appeared or tho aotion whioh he 
took on appearauoo being immaterial. But, if 
the party is absent on tho date of hearing and 


a pleader on bis behalf applies for adjournment, 
(the pleader having no other instructions but 
to get an adjournment) whioh is refused ; then 
the party must be considered not to have 
“appeared” by counsel within the meaning 
of oh. VII. Ad appearance may be made 
by a pleader or recognized agent, but the oon- 
ourrenoe of the pleader or ageDt is essential. 

As soon as he ceases to intend to represent the 
principal, the latter is unrepresented. So, 
where a pleader who applies for an adjournment 
is accompanied by a reoogDised agent of the 
party, but the agent neither makes any appli- 
cation, Dor does any aot, the question would 
be not merely whether he is present in Courts 
when the application for adjournment is made* 
but whether ho intends to appear and in faot 
does appear for tho party in the exercise of his 
powers under s. 36 of the Code. This seotion 
does not say that tho presenoe cf the reoognised 
agent in Court is necessarily an appearance by 
the party, but it is purely enabling. The mere 
presenoe of the agent in Court would not bo an 
“ appearance ” in the suit, if he although 
able to do so, does not think proper to oonduot 
the case on his principal’s behalf. SOONDER- 
LAL v. GOURFRASAD, 23 B. 414, [Diss , 1 8. 
L.R. 115 ; F. t 5 C.L.J. 247 = 34 C. 403= 11 C. 
W.N. 329 = 2 M.L.T. 12, 3 8 L.R. 208 ; .4ppr„ 
22 A. 66,46 P.R. 1905, 3 M.L.T. 226= 18 M.L. 

J. 51, o Ind. Cas. 23 = 19 M.L.J 760 = 7 M.L. 

T 369.) 

(2709)— 0. 3, r. 1. 0. 9, rr. 1, 6, 7, 13. 
s. 104, 0. 43. r, 1 (»ss. 36, 96, 100. 101, 108, 
588. Civ. Pro. Cede , 1882) — Uuder the pro- 
visions of ss. 36 and 96, Civ. Pro. Code, the 
appearance of the pleader of a party is equiva- 
lent to the appearance of the party himself. 
Therefore, when the respondent’s advocate, ixr 
the absence of tho respondent, appears at the 
hearing of tho suit fixed for the taking of 
evidence, his appearanoe is an appearanoe 
which would prevent the proceedings from 
being ex parte. It is the duty of the defendant, 
who attended in person at tho first hearing, to 
have given his pleader all necessary instructions 
aud to have made all requisite preparation of 
tho production of witnesses at the next hearing, 
and, if he fails to do what he ought to have 
done the other side should not be allowed to 
bo prejudiced by his laches. Tho language of 
the C do is perfectly plain and simple and pur- 
poM'ly adapted to the comprehension of simple 
minded Court?, and it would be wrong to give 
any enocur igoment to puzzle such Courts with 
conundrums of the sort., when is an appearance 
not an appearance ? Ss 100. 101 aud 10S all 
come in ch. VII of the Code, headed 41 Of 
tbo appearance of the parties and oousequenoe 
of tho parties and oousequenoe of nou-appear- 
anoo,” aud from the first is. 96) it is obvious 
that the Chapter was meant primarily to deal 
with appearanoe at the first hearing and that 
the oonstruotion ordinarily to be put upon the 
words “ ex parte ” is the trial of a Butt in 
whioh the defendant after being duly setttiA 
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with summons, fails to put in an appearanoo at 
the first hearing. MAUNG PO LWIN v, MAUNG 
PO KIN, U.B R. 1897—1901, Yol. II, 40. 
B.fi.C. 206, 15 W.R., 143, 7 A. 538, 8 A. 140, 
12 C. 605, 20 B. 293, 18 A. 241, D ; 23 C. 
738, R •) 


(2710)— O. 3, r. 1, 0 10. rr. 1, 2(= ss. 36, 
117, 119, Civ. Pro. Code, 1882 >— Procedure— 
Obstruction — Appeal— Revision— Civil Justice 
Regulation, s. 20— Limitation Act, s. 14. — A 
Court is bound to frame issues ou the materials 
it has before it, and to proceed in accordance 
with the provisions of ss. 47 and 48 of the 
Civil Justioe Regulation. It is the duty of the : 
Court to allow a reasonable time to parties to 
prooure legal advice anu assistance, and to take 
into consideration the circumst ances unaor 
which alone such advice and assistances are 
obtainable in Upper Burma ; and it is the duty 
of an appellate Coart in appealable cases to 
see that satisfactory oause is shown for not 
preferring an appeal under the provisions of 
s. 14, Limitation Act, before admitting an 
application for revision. S. 20, Civil Justice 
Regulation, expressly permits a party to be- 
represented by an advocate duly appointed to j 
act on his behalf, DAVARAYAN CHETTY v. j 
MOIDEEN KOONJEE KaKA, U.B.R. 1892 — | 
1896, 243. 1 


(2711) — 0. 3, r. 1, O. 41, r. 17 ( = ss. 36, 556, 
Civ. Pro. Code , 1882)— Appeal— Pleader-un- 

prepared— Dismissal for default— Procedure.— 
When a duly appointed pleader applied to the 

Court for an adjournment on the ground of his 
unprepareduesa. the Court cannot dismiss the 
appeal for default. (12 C. 635, Diss.) An order 
dismissing an appeal for default, must also be 
held to be a deoree from which an appeal lies 
under s. 540 of the Civ Pro. Code. (But see 
the definition of “decree” in the new 
Code.) RAW CHANDRA Pa ndubang NAICK V. 
MADHAV PURUSHOTTAM NaIR, lb b. Zi. i*.. 
18 A W.N. 35 = 20 A. 294, 26 M 287. 17 

CPLRl ; R-. 13 A. W.N. 25. 18 A. 241. 29 
C 629-5 0 LJ. 247 = 11 C.W.N. 329 = 34 0. 

?03 = 2 ML.T- H3 I /)***•» 23 C. 115. 1 li.B.R. 
183’ Not F 15 A. 359; 10C P.L.R 32 F., 19 B. 
307’ 30 C. 660. P E.-10 Bom. L.R. 160. Note; 
R 23 C S27, U.B R. 1897-1901, 206, 16 
PPLR 151,8 C.W.N. 621,4 L.B.R. 17; 
^ M 157 = 3 ML.T. 336, 121 P.R. 1907 = 51 


P.L.R. 1907.] 

0. III. r. 2 ( = 1882, a. 37 = 1877. 

1859. s 17 (b). 


s. 37 = 


(27121-0. 3. r 3-l-Civ. Pro. Code 1892, 

n 7 . Object — “Reside," meaning tf Author 

Uv oT vZVt engaged by agent .- The word 
“ reside ” is an ambiguous andeUat,o expression 
and should be interpreted with reference to the 
o 8 bt o ”na character of the provision ,n which 

« TZ- iS? fs U r;rovfde 37 fo°r‘ Appearances 


whioh they are not, at the time, present. 
Therefore, a liberal oonstruotion should be put 
upon the term “non-resident” in that seotion. 
(6 B. 100, F.) The Zemindar of Ettiapuram 
gave a general power of attorney to a certain 
mao, authorising him to institute suits on his 
behalf during his absence, and went, to Delhi. 
The agent- instituted the suit for arrears of rent 
which was returned for want of the power of 
attorney. At the time of representation of the 
plaint with the power of attorney annexed, the 
Zimindar had returned Held (1) that the 
Zamitidar’s abseuce could not be treated as so 
short and temporary as to warrant his being 
looked upon as still resident within the jurisdic- 
tion of the Court in regard to the application of 
the section. (2) That the plaint must be treated 
as properly presented by the agent. (3) That the 
production of the power of attorney after the 
Zemindar’s return oould not afieot the plaint 
wbicb had been presented when he was away. (4) 
That the filing of the power of attorney on the 
date on which it was filed by the vakil who had 
been retaiued when the plaint, was presented 
was an act perfectly within the power of the 
vakil. ZAMINDAR OF ETTIAPURAM V. BUBBA 

Reddy, 14 M.L J. 223. 

(2713)— O. 3, r. 2 ( = s. 37, Civ. Pro. Code, 
18821 — * Not resident,' meaning of. — The words 
‘not resident,’ in s. 37 of the Code signify a 
person who is not at the time, when 3ome aot 
is done by hi* agent, present within the juris- 
diction of the Court. DaMODAR DAS v. 

Inayet Hussain, 2 A.L.J. 626 = A.W.N 1905,’ 
221 = 28 A. 139. (6 B, 100, F.) 

(2714) — O 3, r. 2 ( = old s. 37) — Appointment 

of agent. — No written authority is required for 
the appointment of a special agent under the 
last olause of s. 37. The appointment of a 
pleader by that special agent on the principal’s 
behalf is valid. Karam CHAND v. UDE SINGH, 
134 P.R. 1890. 

(2715)— O 3, r. 2 <=s. 37. Civ. Pro. Code , 
188 >f) — Recognised agent conducting suit and 
appeal without objection— Right as agent , to 
execute decree — Objection to agent's authority 
raised for first time in cxecution-proceeaings . — 
In this oase, plaintiff P, residing outside the 
jurisdiction of the first Court, conducted his 
suit therein through S as his recognised agent. 
In the appeals from the suit, S continued to 
represent P without any objection by Che other 
party. In proceedings inereoution of the decree 
obtained by S, the objection was for the first 
time raised that, because P was residing within 
the jurisdiction cf the appellate Court wherein 
snob proceedings went on, she could not claim 
to be represented therein by the recognized 
ageut, but it was held that, as she had been 
represented by the agent, without objection by 
the defendants throughout the litigation, in 
the suit as well as in the appeals, the defendants 
could not be allowed to question, for the first 

time in the execution-proceedings, the right of 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1661 and VIII of 
1859)— continued. 

8 to execute os agent the deoree which h" was 
allowed to obtain as euch. PARVATIBAI V. 
VINAYAK PANDURANG, 12 B. 68. [F., 4 L. 

B.R. 284.] 

(2715-fl — 0. Ill, r. 2— See ACT XVIII OF 
1879, s. 32, 14 C. 556, F.B. 

(2715 5! — 0. Ill, r. 2— See SUMMONS, 6 B. 
100 . 

(2715-c) — O. Ill, r. 2— See NOS. 280, 1583, 
1584, 1585, 1775, 2705, 2706-a, 2707, supra. 

(2716)— O. 3, r. 2 and s ■ 85 i = old ss. 37, 432 
— Scope --S. 37, Civ. Po. Code, 1882, is not 
superseded by s. 432, which does not prevent 
the institution of a suit through a recognised 
agent other than the one appointed under 

s. 432. His Highness the Maharaja of 
Jummu and Kashmir v. Chaubhatta, 165 
P.R. 1889. U0 C. 136, R.) [R., 41 P.R. 

1902.] 

(2717) — O. 3, r. 2, s. 99 ( = ss. 37 and 578, 
Civ. Pro Code, 1882) — Authority of agent tojilo 
a suit — Punjab Chief Court Rules arid Orders 
framed under the section - Recognised Agents — 
Parties not residing within jurisdiction. — A 
defendant is entitled to question the authority 
of an agent to file a suit on behalf of hie princi- 
pals, as, ii the authority is defective, he is 
liable to be sued afresh at the instanoo of the 
principals. (19 C. 678, R.) A defeot of this 
bind cannot be cured, as a mere irregularity 
under b. 578 of the Code, for the foundation of 
a suit is a valid plaint, and, if there be no valid 
plaint, the Court has no jurisdiction and there 
is no case to bo tried by it and the suit must bo 
dismissed. (A.W.N. 1899, 55, A.W.N. 1891, 
152, R.) An agent carrying ou business at I 
Lyallpur, in the namo of the partners of a firm 
resident in England, was held not to bo a 
recognisod agent, under cl. (c) of the Rules 
and Orders of the Chief Court, Punjab, made 
under s. 37 of the Civ. Pro. Code, corresponding 
to cl. (c) of 8. 37, partly because it was not 
really ho. but Karachi agont3, who carriod on 
the trado and business of the plaintiffs, and 
partly because there were othor agents expre>9ly 
authorised in matters of filing suits. Nor was 
he an agent under ol. (d), as according to 
the facts of the case, he was authorised not by 
the parties themselves, but only agents of suoh 
parties. It is impossible to say that “ agout 
expressly authorised,” referred to in cl. (< ) 
of tbo rulos applicable to the Punjab, neces- 
sarily means an agent actually present in the 
Iooality whero the contracts aro rnado or carried 

out. Fateh Din v. ralli, 109 P.R. 1907. 

(2718)— O. 3, r. 2, O. 21, r. 2 (ss. 37. 258, 
Civ. Pro, Code, 1882) — Application under 
s. 258 bp decree holder' s general agent— Limita- 
tion-— Though an application by a deoree- 
holder to certify an adjustment of a decree 
under s. 258 of the Civ. Pro. Code is a step-in 
-aid of exooution, yet, it is not one in aocordanoe 
with law if presented by one who calls himself 


CIy. Pro. Code (Acti Y ol 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of: 
1859) — continued. 

a general mukhtear of the decree-holder when- 
the latter is himself within the jurisdiction of 
the Court. KASUMRI v. BENI PRASAD. 26 A. 

19 = A W.N. 1903, 172. (23 A. 499; R., l A. 510, 
D.) [R., 34 P.L.R. 1906. J 

(2719)— O. 3, ir. 2 and 3, O. 27, r. 2 and 
s. 85 — Throwing out case for technical defect — 
Plaint not filed by recognised agent.— A oase 
should not be thrown out by the lower appellate 
Court ou a teobnical objection such as that the 
plaint had not been filed by a recognized agent 
within the meaning of s. 17, Civ Pro. 
Code, 1859. when the merits of the case are not 
affected MUNOO DOSSEE v. 1SHAN CHUN- 
DER BANERJEE, 15 W.R. 245. [R., 5 C.L.R, 

484 ] 

(2720)— O. 3, rr. 2 and 3, O. 27, r. 2, s, 85 — 
Recognised agtnt— Representation in suif by or 
against firm of which agent is munim. — The- 
inunxm of a firm, not oarryiDg on business, who 
is engaged in collecting the assets of such firm 
and otherwise winding up its affairs, is a re- 
cognised agent of the owner of such firm with- 
in the moaning of s. 17, cl 2 of the Civ. Pro, 
Code. 1859. Ho can, on behalf of his absent 
principal, maintain or defend a suit brought in 
respect of fcho business of the firm, whose affaire 
he is winding up. HlS HIGHNESS TUKOJL 
MAHARAJ HOLKAR v. PlTAMBAR das Naran- 
JI, 9 B.H.C 427, 

(2721)— O. 3, rr. 2 and 3 and O. 27, r. 2 
and s. 85 ( = old ss. 17, 18,417,43*2) — Bona 
tides of proceedings to keep decree aiiua.— The- 
bona fides of proceedings to keep a decree alive 
was inferred where the decree-holder had 
applied for exeoution, and served notice, but. 
had been cajoled with promises to pay, and had 
abstained from proceeding further. Bold that 
it was to seme extent at least the duty of the- 
Court to see that the notice was served on the: 
i right person and that the Court ought not to 
be satisfied with the return of sorvioe udou a 
party who was merely a mooktear and was not. 
the reooguisod agent of the judgment-debtor in 
the sense in whioh the term is used in the Civ. 
Pro. Code. KRISTO CHUNDER GOOPTO v. 
Fuzul ali Khan, 17 W.R. 389. 

(2721m 1)-0. Ill, rr. 2. 3, O. XXVII, r. 2, 
s. 85 — See SUMMONS, 1 Hyde 97. 

0. HI, r. 3 (=1882, b. 38 = 1877, a. 88- 

1859, s. 17). 

(27*2-6) — O. 3, r. 3 ( = Oii\ Pro. Code . 1859, 
s. 17)-— Recognised agent— Presentation of plaint 
without power of attorns y- Acceptance and 
! retention bp Court - Limitation. — The plaintiff- 
filed his suit before period of limitation in the 
! proper Court. The plaint was presented by his 
. daughter-in-law without a power of attorney 
who stated that plaiutiff was lying extremely 
ill and as the period of limitation was expiring 
asked her to present the plaint. The Court on* 
| the same day direoted the plaint to be kept in 
offioQ and that the plaintiff should be produced- 
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Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1869), — continued. ■ 

in person. After the expiry of the period of 
limitation the plaintiff wa9 brought to Court in 
a doolie aDd he appointed his nephew, his 
mnkhtar for conducting the suit. Held that a 
written authority was not necessary in favour 
of the daugbter-in-law, aoting as reoogDised 
agent of the plaintiff under proviso to s. 17. 
Act VIII of 1859 added by Punjab Government, 
Notification No. 1225, dated 26th 8ept., I860 
and the Court having accepted and retained the 
plaint it was filed in time. JODH SINGH v. 
WASSAWA SINGH, 9 P.R. 1878. 


Ciy. Pro. Code (Acts Y of 1908, *XIV of 1882 9 
Xof 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(2722-c) — O. Ill, r. 5— -See No 2722 a 
supra. 

0. IY, i\ 1 ( = 1882, s. 58- 1877, s. 58 = 

1859, s. 23). 

(2722-d) — 0. IV, r. 1 — See NOS. 208, 281, 
514, 516, 516, 2704. supra. 

0. Y. r. 1 ( = 1882. z. 65= 1877, s. 55 = 

1859, s. 51). 

(2722-e) — O. V, r. 1 — See NOS. 517, 518, 
supra AND NOS. 2789*6, 3035, infra. 


(2721-66) — O. Ill, r. 3 — See NOS. 1584, 1585, 
2705, 2719, 27 2 O, 2721, '2721 -a, supra. 

O. Ill, r. 5 1 = 1882, s. 39 = 1877. s. 39 = 

1859, 8. 18.) 


(2721-0 — 0. Ill, r. 4— See LEGAL Pbacti* 
tioners — pleader— General, 5 G.W.N. 
816. 

(2721-cc) — O. III. r. 4 — See LEGAL PRACTI- 
TIONERS — PLEADER — APPOINTMENT AND 
APPEARANCE, 8 W.R. 92, 15 M. 135, 20 B. 
198= F.J. 1895, 4, 20 B- 293. 


( 2721 -d) — 0. Ill, r. 4— See 8ANCTION TO 
PROSECUTE, 3 C.W.N. 579. 

(2721-d-l! — 0. HI, r 4 — See NOS. 104, 
2706-a, supra. 

(2721-e) — 0 III, r. 4, O. II, r. 1— Attorney’s 
appointment — Revocation — See LEGAL PRAC- 
TITIONERS — ATTORNEY AND CLIENT, 36 G. 

609 = 13 C.W.N. 1172 = 2 Ind. Cas. 830. 

(2722)— O. 3, r. 4, 0. 41, r. 21 ( = ss. 39, 560, 
Civ Pro. Code, 1882 ) -Pe- hearing of appeal , 
heard ex parte— Amendment — Limitation— 
Vakalatnama — Acceptance need not be in writ - 
^ - An application for a re-hearing of an 
aopeal presented originally within the period of 
limitation but returned for amendment and 
presented after amendment after the period of 
limitation, cannot be rejected as being out of 
rime Per Danerjee, J.— An application for re- 
bearing under s. 560. Civ. Pro. Code, 1882, 
which was returned for amendment, is not bad 
in law by reason of the pleader by whom it was 
filed not having accepted the vakalatnama 
authorising him lo act for the respondent. 
R 49 Civ. Pro. Code, does not require that the 
acceptance of a vakalatnama must be in writing. 
The absence of acceptance in writing cannot be 
said to vitiate tbe authority to act. All that 
the section requires is that the appointment o 
a Dleader must be in writing and filed in Court 
tettle.jee, J.). 8HAMA PROSAD GHOSE 
V. TaKI MULLIK, 5 C.W.N. 818. 

(2722-a) — O. Ill, 4, 5. O. IX, r. 13— See 

APPEAL — DISMISSAL OF APPEAu, W.R. 1864, 

Mis. 21. 

0. HI, r. 5 (1882, s. 50 = 1877, B 50-1859, 

s. 18).’ 

(2722-6) — O- III. r. 5 — See COMMISSION, 6 
C.W.N. 927. 


— 0. Y, r. 3 ( = 1882, a. 66 = 1877, s. 66 = 
1859, s. 42). 

See Summons. 

(2723) — 0. 5, rr. 3 and 4 ( = ss. 66, 67, Civ. 
Pro - Cede , 18S2 = s. 42, Civ. Pro. Code. 1859)— 
Order for personal appearance — Hearing ex 
parte. — An order may oe made lor an ex-parte 
hearing on proof of service of summons issued 
under s. 42 Aot VIII of 1859. KlSTODHONE 
DUTT v. NILMONEY SINGH, Cor. 3. 

(2723-a) — 0, V, rr. 3, 4 —See APPEAL- 
CASES WHERE APPEAL LIES OR NOT, 3 W.R, 
Aot X, Rul. 162. 

(2724)— O. 5, rr. 3, 4, 0. II, r. 21 =(ss. 66, 
67, 136, Civ. Pro. Code, 1882) — Party to suit — 
Personal appearance — Production of documents 

— Appeal. — A Court cannot pass an order under 
s. 66 of the Civ. Pro, Code, 1882, for the personal 
appearance of a party to a suit, in contraven- 
tion of the provisions of 3 . 67, ol. (6). Suoh an 
order is appealable under ol. 3 of s. 588 of the 
Code. 8. 136 of the Civ. Pro. Code refers only 
to cases in which a party is called upon to pro- 
duce documents, and it gives the Court no 
authority to insist upon the production of 
documents by the party in person. KRISHNA 
Ram V. Gobind Prasad, A.W.N, 1895, 143. 

(3725) — 0. 5, r. 3, O. 9, rr. 4, 9, 12 ( = ss. 
66, 99, 103, 107. Civ. Pro. Code, 18^)— Dis- 
missal for default — Fresh suit. — Where a suit 
was dismissed because the plaintiff was not 
present, nor bad he produced his witnesses or 
accounts, but the pleader for the plaintiff was 
present and there was nothing on the reoord to 
show whether the defendant was present or not, 
held that a fresh suit for the same relief was 
not barred by s. 103, Civ. Pro. Code, 1877, 
Hira Lal v. Bhawani, A.W.N 1881, 151. . 

(2725-a) O. V, r. 3, O. IX, rr. 9, 12, 

O. XLIII, r, 1, ss. 104, 96 — See APPEAL 

EX PARTE CASES, 8 A. 20 = A.W.N. 1885, 321. 

0. Y. r. 4 (1882, s. 67 = 1877, 8. 67 = 

1839, s. 42 ) 

(2725-6)— O. V. r. 4— See NOS. 2723, 2723-a 
2724 supra AND No. 2771, infra. 

O.Y, r. 6( = 1882, s. 68 = 1877, s. 68 = 1859, 

s. 41.) 

(2725-c) — O. V, r. 5— See RULE OF HIGH 

Court and supreme Court — Bombay 

10 Bom, L.R- 301 = 32 B, 534, , * 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1883, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(2725-af) — 0. V, r. 6 — See NO. 617, supra 
AND NO. 30B5, infra. 

—0. V. r, 6 (1882, s. 69=1877, s. 69 = 1839, 
s. 43.) 

See SUMMONS. 

(2726) — 0. 5, r. 6— Service of summons — 
Defendant— Ex-parte decree— Court's inherent 
powers to set it aside— Limitation Act <L X of 
1908), art. 164 — Knowledge of the decree. — 
S. 79 of the Code of 1882 (0. V, r. 16 of the 
present Code) contemplates three distinot 
classes of service : (1) on the party in person ; 

(2) on that party’s duly appointed agent ; and 

(3) upon any other person on behalf of that 
party. The law contemplates the third class 
of service, only when the party cannot himself 
be found. The Court has inherent powers to 
set aside ex-parte decrees of its own, upon any 
sufficient ground or when it appears that failure 
to do so would result in an abuse of its own 
prooessos ; but it oannot exercise those powers 
so as to override the provisions of statutory 
limitations. The term “knowledge” used iu 
art. 164 of the Limitation Aot, 1908, means no 
more than knowledge of the fact that a decree 
of the kind is in existenoo : it does not embraoo 
knowledge of the contents and general effect of 
the deoree. ABDOOL HOOSEIN ESSUFALLY , 
V. ESMAILJI ABDOOL HOOSEIN, 12 Bom. L.R. j 
462 — 61 Ind. Cas. 901. 

(2726)— (a)— 0. V. r. 6— See RULE OF HIGH 

Court and Supreme Court — Bombay, 
10 Bom, L.R. 301 = 32 B. 534. 

(2726-6)— O. V. r. 6— See NOS. 2852, 4889, 
infra. 

0. Y, r. 8 ( = 1882, I. 71 = 1877. s. 71). 

(2726)— (6) (D — 0. V, r. 8 — See RIGHT OF 

Occupancy— General. 15 C.W.N, 703. 

0. Y, r. 9 ( = 1882, 3.72 = 1877,1.72 = 

1889. i. 47. 

See Summons. 

(2726)— (c)— 0. V, r. 9— See JUDGMENT— I 

Form of Contents, n M. 12=8 M.L.J. 
183. 

(2727) — 0. 5, rr. 9, 12, 17. 0. 9, r. 13— 

“ Resides .” meaning of — Substituted service — 
Change in law — Jurisdiction of jirst Court — 
Amendment of decree after appeal presented and 
amendment after appeal disposed of —Limitation 
Act (1908), sch. I. art. 161— “Knowledge” 
meaning of. — For tho purpose of sorvice of 
summons, residence is not identical with 
ownership, that is, a permanent absontoo oannot 
bo described as resident in a place merely by 
virtue of ownership. Residoneo denotes tho 
plaoo where an individual eats, drinks and 
sleeps. Substituted sorvico can be justified 
under 0. 6, r. 17 of tho Code, only when it is 
shown that proper ofiforts were made to find the 


Civ. Pro. Code (lots Y of 1908, XIV o! 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

defendant. In this respect the new Code has 
altered the law. The mere presentation of an 
appeal does not put it beyond the power of the 
original Court to deal in any manner with the 
judgmont under appeal. But the position is 
different after the adjudication of the appeal, 
when the original judgment has been superseded 
by the judgment of the Court of Appeal. (37 
I*A. 70. 32 A. 295, 6 Ind. Cas. 669, 14 C.W.N. 
667, 7 A.L.J. 507, 11 C.L.J. 560, 12 Bom. L. 
R. 444, 8 M.L.T. 457, 20 M.L.J. 587, 13 C.W, 
N. 846, 3 Ind. Cas 469. M.W.N, 1910, 392, 
Rel.) Therefore, an original Court can enter- 
tain an application to set aside an exparate 
deoree presented by one of the defendants, 
when an appeal preferred by the contesting 
defendants from the deoree made against them 
in the same suit, is pending. Tho term 
“knowledge” iu art. 164 of sch. I of the 
Limitation Aot, 1908, moans certain and olear 
conception of a fact, tho fact being tho deoree 
in tho suit. The expression “knowledge of the 
decree” means knowledge noc of a deoree but. 
of the particular decree whioh is sought 10 be 
set aside, (5 Ind. Cas 525. 12 C L.J. 53, 27 
M. 602. 14 M.L.J. 321, 30 M. 535. 17 M.L.J. 
436, Not F .) 11 Bom. L.R. 1296, 4 Ind. Cas. 
586. F ) Therefore, where the petitioners’ 
brothers had kuowledge of the ex parate deoree 
nndo against tbe petitioner, tno inferenoe 
cannot reasonably be drawn that he bad a 
similar knowledge of it, when it is proved that 
he lived away from his brothers who never 
oommuoioated the faot of the decree to him. 

Kumud Nath Roy Ohaudhry v. Rai 
Jatindra Nath Chaudhry, 9 lad. Cas. 189 
= 18 C.W.N. 399. 

(2727-a) — O.V, r. 9, 0. IX, r. 5 — Application 
for fresh summons to defendant — See SUM- 
MONS, 13 B. 500. 

0. Y, r. 10 f = 1882, s 73 = 1877 s. 73- 

1859, s. 48.) 

See Summons. 

(2727-6) — 0. V. r. 10.— S'e MORTGAGE— 

Sale of Mortgaged Property, a W.N. 

1906. 209 = 3 A.L.J. 791. 

(37281—0. 5, >»•. 10, 12. 19.20 .If (=».<«. 73. 
75 <!' M2, . it>. Pro. Code, 1^*42'- -Nf/wnows, 
substituted service cf, when cmld be ordered . — 
Whenever practicable tbe service of <um nons 
cught to be made by delivering or tender- 
ing a copy of it to the defendant in person 
b\s. 73 and 75 of the Code), and it. is only 
when reasonable grounds exist for ' believing 
th;»t the defendant is keeping out of the way 
to avoid service or that for other reasons it 
cannot, bo served in the ordinary way that sub- 
stituted service should be ordered (s. 32 of the 
O^de). Temporary absence by itself will not 
justify resort to such service. ABRAHAM 

Pillai V. Donald Smith, 29 M. 321. (21 M. 

419, F.; 21 M. 325, D.) 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

0. Y, r. It ( = 1882, s. 74 = 1877, a. 74 = 

1859, s. 48). 

See Summons. 

(2728 a) — 0. V. rr. 11 and 12, O IX, rr. 13 
and 14, 0 XXXII. rr. 3 (1), 4 (2) — See 

Parties to suits— General, 26 C. 267 = 3 
C.W.N. 261. 

(2729)— 0. 5. rr. 11, 22 ( = ss. 74. 86, Civ. 
Pro. Code , 1882) — Summons — Service on de 
fondants , members of partnership firm — Service 
on manager — “ Unless the Court otherwise 
directs ” in s. 74. Civ. Pro. Code'. — In a suit 
instituted against a partnership firm, all the 
members whereof were non-residents at the 
place in which the business was carried on, 
service of summons oould not be made accord- 
ing to the provision of s. 80 of Act XIV of 
1882, on the refusal of the manager of the firm 
to accept service, by affixing a copy of the 
summons on the outer door of the house in 
which the business was located. S. 80 contem- 
plates that the persons sought to be served 
should be residing at the house. But service so 
effected was properly made in accordance with 
a 74 of the Act, which contemplates service on 
the person having management of the business 
“unless the Court otherwise directs.” These 
words do not imply, that in such a oase the 
peon must go back to the Court, and secure an 
order from it, expressly authorising service in 
one of the ways mentioned in the proviso to 

q 74 akhoy Kumar Saha v. Nagendra 
LAL CHOWDHURY, 13 C.W.N. 490 = 1 Ind. 

Caa. 118. 

0- Y, r. 12 ( = 1882, s. 75 = 1877, s- 75 = 
1892, s. 49). 

(2729-a) — O. V, r. 12— Sec NOS. 2727, 2728, 
2728-a, supra. 

f9729-a-l) — O. V. rr. 12, 13 —See Ben. Act 
VIII OF 1885, s. 49, oh. I, r. 3, 28 C. 590-6C. 

W.N. 67. 

0 y r. 13 ( = 1882, s. 76 = 1877 s. 76.) 

(2729-rt'-2) — 0. V, r. 13 -See NO. 2729-ml, 

S11PT 0 I.r.Hl-MM. s. 77=1877, s. 77 = 
1859 s. 61.) 

(2729 0-3) — 0. V, r. U-SieSO. 1538, 
o. y r. 13 ( = 1832. S. 78 = 1877. 3. 78 = 
1859, b. 53.) 

See SUMMONS. 

,2729-5) — 0. 5. f 15 "of sum- I 

18 Defendant absent f sermcc J^ becB 

? nons on b * ot £? h 1 w ithout leaving an 
defendant left of s ’ umm on9 and after his I 

agent to accepts lived with defendants 

departure, his b Court m , g bt at its 

SSBoS S5h parsed service and 

c. 11—105 


] Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
j X of 1677, XXIII of 1861 and VIII of 
• 1859)— continued. 

serve the summons upon defendant’s brother 
under a 53, Civ. Pro. Code. 8 HEO Lall v 
I Gunga Ram, 27 P.R. 1871. 

! (2730) — 0- 5, rr. 15 — 23 — Practice— Issue of 

j summons — Summons transmitted for service to 
Court having jurisdiction in the place where 
defendant resides — Question of sufficiency or in - 
sufficiency to be determined by Court issuing 
, summons. When a summons is sent for service 
j to be effected, to a Court having jurisdiction in 
' the P laiJe where the defendant resides, by 
another Court, it is for the Court to whioh 
such summons is seut for eervioe to determine 
whether the pervice is sufficient or not. (22 G. 
i 889, Diss.) The provisions of Rules 15 to 23 
discussed. DW ARKA PRASAD v. BRIJ MOHAN 
LaL, 8 A.L.J, 715. 

pSiTsVh"- ”■ ”• s ° “>-«» 

See 8UMMONS. 

r - 17 , = s ' S0 ’ civ - Pro- Code, 

’ 88 < A ) / Writ of summons, service of.— 

b. 80 of the Code is interned for cases in whioh 
the writ should be affixed in the way required 
oy that seotion after a proper attempt has been 
made to find the defendant. An affidavit in 
support of service of a writ of summons under 
s. 80 of the Civ. Pro. Code, should show that 
proper efforts have been made to find out when 

defendant is likely to be found. 
COHEN AND ANOTHER v. NURSING DASS 
AUDDY.LB.R. 1872-1892,641 

th i 2 h 31 V ’ r ' Summons posted at 

the house of a person known to have gone to a 

particular place — Validity — See U P Act 
XXII of 1886, 3. 136, 13 y 0.C. 51 = 5 Ind. 0® 

(2731-6)— O. V, r. 17— See NOS. 2727, 2730-a 
supra AND NO. 5793, infra. ’ 

(2732) . O. 5, rr. 17, 19, 20 (1) ( = ss 80 89 

^mr> Pr0 — ^ de \ - 1 883 ) ^l Ser *' ice of su mmons by 
affixture Practice. The objeot of the service 

(o ; herthao substituted service 

is that the defendant may be informed of the 
institution of the suit in due time before ihl 
d ? fixed for the hearing and wbTn. from h 
return of the serving officer, it appears that 
there .8 no likelihood that the summons will 
come to the defendant’s knowledge in dne 
.me. or a probability that it will not so come 
to hie knowledge, it cannot be said that there 
has been due service. So, when a defendant 
is temporarily absent from home and is nnf 
represented at his house by an agent or male 
member of h.s family, the Court is not i“ t 
fied in treating a summons affixed to his d™. 
as due service. Under such circumstances the 
summons should be again set to the defendant’s 
house to be served upon him when the inquiries 


I 


1667 


THE ALL INDIA DIGEST. 


1663 


v Pro Code (Acts Y of 1908, XIV of 1392, 
X of 1877, XXUl of 1861 and VIII of 

1859) — continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . . . . 


made show that he i9 likely to be at home and i 
to no found there. BHOMSHETTI v. UMABM, j 
2! B 223. fF., 21 M. 419 = 8 M.L.J, 84 ; R., ! 
2i M 325 = 8 M.L J . 58, 2 N.L R. 63. 5 C.L.J. 
655,9 M.L.J. 118 = 8 Ind. Cab. 849 ; D., 7 A. I 
LJ. 286.1 | 

j 

(2733) -0. 5, rr.17, 19. 20 (1) ( = s$. 80,82. Civ 
Pro. Cede. 1882) — Substituted service— Summons 
— S. 82 of the Code direct-* that before taking 
any further action under that section th« Judge | 
should hira^olf examine the serving officer on 
oath. Before a Judge di rents substituted 
servioe under s. 82, be should first satisfy him- 
self that the defendant has been keeping out of j 
the way for the purpose of avoiding rhe service, j 
This implies that the defendant, is awaro that . 
the writ is out against bun. MORAN v. THE 

Simla Bank Corporation Bank, limited, j 
A W.N. 1886, 35. j 

(2734) — O. 5. rr. 17, 19, 20 (1) « =ss 80, 82. ! 
Civ. Pro . Code, 18821 — Process, duty of serving 
officer towards personal service of — Substituted 
service, when proper . — Mere temporary absence 
of the person to bo served with a prooess issued 
by Court is not to be regarded as sufficient to 
justify the process server resorting to substituted 
servioe, as by affixing the summons to the door. 
It is the duty of the peon entrusted with the 
process to take some paiDS and make all efforts 
to find out the person to be served, so that, it 
possible, service may be effected on him per- 
sonally. SUBRAMANIA PlLLAI V. SUBRA- 
MANIA AYXAB, 21 M. 410. [F., 2 N.L.R. 63, 

29 M. 824. R. % 5 C.L.J, 655]. 

(2736)— O. 6, rr. 17, 19, 20. (1), 21, 23, s. 28 
(«ss. 80, 82 and 85, Civ. Pro. Code, 1882) — 
Summons t service of. — The duty of a Court to 
whioh a summous is seDfc for servioe is explain- 
ed in s. 85. It must procoed as if the summons 
had been issued by itself. Accordingly, if the 
summons is returned to it under s. 80, it must, 
under s. 92, if tbo return has not been verified 
by the affidavit of the serving officer, and may, 
if it has been so verified, examine the serving 
officer on oath touching his proceeding, and 
may make such further enquiry in tbo matter 
as it thinks fit, and shall eithor deolaro the 
summons to have been duly eorved or order 
such servioe as it thinks fit, It must, under 
these oiroumstanoes, make a proceeding in 
whioh Bhall be reoorded the evidence takon and 
the declaration made and shall finally make a 
return in Form No. 121 of sob. Ill, which it 
shall transmit to the Court whioh issued the 
summons along with tho record of its proceed- 
ings. Although Form No. 121 does not 
prescribe a declaration of due service or other- 
wise, suoh declarations must, when the sum- 
mons has been returned by the serving officer 
under s. 80, be rocorded in the proceeding 
required to bo made under s. 82, The de- 
claration being ex parte will not be oonolusive, 
but will bo received by the Court whioh issued 
the summons as pritna facie proof that it was 


duly served, if it oontain a statement to that 
effect and the proceeding, ou the face of it 
appears regular. (19 C- 201, F.) The Court 
lssuiug the summons is justified in looking at 
the roturn in order to satisfy itself that there 
has beeua proper service. It the return shows 
that the servioe was not in faot aooording to 
law, the Court issuing the summons is not 
bound by i be roturn. CHINAN CHETTY V, 
LUTCHMAN ChbTTY, L.B R. 1872— 1892, 
639, (10 B. 202, F.) 

12735-a)- O. 5, rr. 17, 20 ! = ss. 55 and 57, 
Civ. Pro Code, )859;- -Substituted service when 
tj be effected. - The c ondition for affixing a 
summous on a devilling house is that the 
defendant is dwelling in the house and oannot 
be found or that be has lei L the bouse to avoid 
eerviee; hence wbeie he baa g* ne on pilgrimage 
to a shrine, soon service was held tj be oad. 

Lekh Ra.i v, DaveeChand, 35 P R. 1868 ; 
GODURv. BALUK RAM, 105 P.R, 1868. 

(27361—0. 5, r. 17, U. 9, r. 7 ( = ss. 80, 101. 
Ciu. Pm. t 'ode, 1882) — Summons to defendants' 
house— Absence of finding that there was ho 
prospect of personal service— Sufficiency of 
service . — In the absence of a finding by Court 
that there was no prospect of serving summons 
ou defendant personally, or that defendant was 
in faot aware or must have been aware of the 
institution of the suit, the affixture of summons 
to the outer door of defendant’s house 19 not 
good and sufficient service, and an ex-part* 
deoreo passed against defendant is liable to be 
set aside. THIRUMALASWAMI V. MUNIA- 
YANDIA, 8 Ind. Cas. 849 = 9 M.L.T. 118. (21 

M. 419, 21 B. 223, 29 M. 324, R.\ 

(2737)— O. 5, r. 17, O. 9, rr. 7, 8 ( -*S. 80, 
10 1. 1 02, Civ. Pro Code , 18821— Ex-parte 

decree afttr ru shtuted service— Dismissal of 
application under s, 101, whether offects right to 
apply under s. I OS . -Ou an application, under 
8. 10 1 of the Civ. Pro. c ode, by a defendant 
against wh >m un cx-iarti decree had been 
passed without f ers nil -ervice of the summons 
on him, t he ('oi.rt passed an order ngamst him. 
He applied again under s. 108 of the Code, and 
it was he li that though tho uuappealed order 
against, him p ,-sed under s. 101 was no bar to 
tbo subsequel t application uuder s. 103, yet he 
could not succeed on the merits, seeing that 
ho had been properly served. The serving 
officer's return shewed 'hat, according to the 
information given t. > him, there was no pros- 
pect of h:s bem. { able to serve the defendant 
personally with a reasonable tune. Conse- 
quently. the service efiected by him by affixing 
the summons lo the door of the defendant’s 
house amounted to a proper aud sufficient 
service on him. SANK aRALINGA MUDALI v. 
RUTHNASABAPATY MUDALIAR. 21 M. 824-8 
C L J. 58. [R. t 28 M. 494, 2 N.L.B. 68 ; D.% 
29 M. 824.] 

(2798)— O. 5, r. 17, 0. 9, r. 13 ( = $s. 80, 109, 
Civ, Pro . Code t 1832; — Application to set asUU 
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Civ. Pro. Code (Acts Y of 1908, XLV of 1882. 

X of 1877, XXIII of 1861 aod VIII of 

1859) — continued. 

ez-parte decree — Irregularity in service of sum- 
mons — When a serving offioer finds a defend- 
ant to be away temporarily from home, and 
knows where he is, it is not good service of the 
summons under s. 60 of the Civ. Pro. Code, if 
he thereupon does no moro than fix the sum- 
mons to the outer door of the bouse, but he 
must make furibcr efforts to effect personal 
service. In an application uoder s. 108. Civ. 
Pro. Code, to set aside an ex-part e decree on 
the ground that the applicant was not served 
with notice oi the suit, and had in fact come to 
know of t.he existence of the decree only about 
two weeks or more after it was past, it was 
found that the prooess-server attended at the 
house of the defendant and learnt on inquiry 
that he was not present in tbe house but had 
gone to another town ; and the process-server, 
thereupon, without any further attempt to 
serve the summons on the defendant personally, 
affixed the summons to the outer door of tbe 
house in which the applicant resided. Htli 
that under the circumstances, there was no 
proper service oPthe summons, and the cx- 
parte decree was ordered to be set aside so far 
as the applicant was ooncerned. SAKINa v. 
GAURI SAHAI, 24 A. 302 = A. W.N. 1902.68. 
[F., 8 Bom. L R. 757 = 30 B. 623 ; R. t 29 M. 
324, 2 N.L.R. 63; D. t 7 A.L.J. 286.] 

(27391—0. 5, r. 17. O. 16, rr. 10 to 13, 17, 
18 ( = ss 80. 174, Civ. Pro. Code, 1882) — 
Penal provision — Construction — Substituted 
service —Time to appear— Application for — Fine 
token to be imposed.— The section is of a highly 
penal nature, and its provisions, in order to give 
validity to anything purporting to be done 
under them, must be strictly complied with. 
The circumstance that the prooess-server oould 
not fiid the witness, though be says in his 
return that he knew where he was. is not 
sufficient per se to warrant the process- >erver 
in affixing a copy of the summons to the house 
of tbe witness, so as to constitute good substi- 
tuted service under s. 60 of the Code. In cases 
where the witness was served as above, the 
penal powers of «. 174 of the Code should not 
be exercised. Where the witness has not been 
sufficiently served as above, the mere fact of 
his applying for time to appear would not pre- 
clude him from saying that there had been no 
such service of the summons could warrant 
s 174 Civ. Pro. Code, being put into force 
Under’s. 174, Civ. Pro. Code, the witness 
can only be fined when he has been arrested 
and brought before the Court after the arrest. 
KALI NARAIN ROY CHAUDHURI V. SHAIKH 
BAJOO, 3 C.W.N. 307. 

(2740) — O. 5. r. 17, O. 21, r. 90 (ss. 80, 311, 
Civ. Pro. Code, 1877 )- Irregularity in publish- 
ing] sale. — Where the peon wao proclaimed a sale 
in^exaoution of a decree did not do so by beat 
of drum, as a drum oould not be found, but by 
mouth, loudly, held that the order confirming 

the sale oould not be interfered WIth on 
round, as it was impossible to suppose that it 




! Civ. Pro. Code (Acts Y of 1908, XIV of 1892. 

X of 1877, XXIII of 1861 and VIII o l 
; 1859) — continued. 

had caused any substantial injury or materially 
affected the result of the sale. JlWA Ram v. 
Makhan Lal, A.W N. 1881, 16. 

0. Y. r. 19 (1882 s. 82 = 1877, b. 82 = 1859 

B. 57). 

i See Summons. 

I 

(2740-aj-O. V. r. 19 — Substituted service 
when to be gcaoted— See ACT IV OF 1869 

(Divorce). 4 l.b.r. 195. 

(2740 bi — O. V, r. 19 — Duty of Court under 
section before proceeding with appeal — Sec 

; Limitation ACT. 1903, art. 169, is ML.J. 
96. 

. '2740-c — O. V, r. 19— See NOS. 2728, 2730-rt, 

2732, 2733, 2734, 2735, supra. 

(2741)— O. 5, rr. 19. 20 (1) ( = $. 82, Civ. Pro. 
Code, 1892 ) — Application under— Substituted 
service— Practia md procedure. — Oa an appli- 
cation for substituted service, it having been 
shown that diligent enquiries and various 
attempts to find the defendant had proved 
futile that, at the house where the defendant 
had last ordinarily resided, his uncle informed 
the serving officer that the defendant had left 
the house some years ago and he did not know 
where the defendant was residing ; and that the 
defendant had not been heard of for over two 
years, the Court m»de an order for substituted 
service by affixing a oopy of the summons on 
the notioe board of the Court-house, by affixing 
another copy on the outer door of the house, in 
which the defendant was known to have la9t 
resided, and by advertising the summons in 
such of the Newspapers as the Registrar should 
direct. [ Wolverhampton and Stafford Shin 
Banking Co v. Bond, 29 W.R. (Eog.) 599, F.j 
RUJNARAIN GHOSE v. TEli LAL 8HAHA 1 C 

W.N.104. 

(2742) — O 5, rr. 19, 20 (1) ( = .s. 82, Civ. Pro. 
Code, 1882 } — Summons not duly served if 
provisions of section not complied with, — 
Where there was nothing to show that the 
serving officer was examined on oath or that 
the Court declared that tbe summons was duly 
served as required by s. 82, it could not be said 
that the summons had been duly served. 
RaMCHANDRA RAO v NATHURAM, 3 C.P.L.R 
141. 

(2743)— O. 5. rr. 19. 20 (1) (=s. 82. Civ. Pro. 
Godi . 16S i,— -Substituted service — Defendant 
keeping out of the iny —Where a defendant to 
a suit could not be found at his usual place .0' 
residence, and there was none to accept servioe 
of summons on bis behalf, and the process-server 
upon tbe third attempt to effect personal ser- 
vice, affixed tbe summons npon the door of 
house, held, that the defendant, under the oir- 
oumstances, must be deemed to be keeping out 
of the way, and the servioe, as effected, was 
sufficient. ABBAS HUSSAIN v. ASHFAo" 
AHMAD, 7 A.L.J 286 = 6 Iud. Cai. 282. 
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Oiv. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(2743 a) — 0. 5, rr. 19. 20 (1) — Unascertained 
parsons — Service of summons — See PARTITION 
—GENERAL, 11 G.L.J. 580 = 6 Ind. Gas. 244. 

(2743-6) — 0. 5, rr. 19, 20 (1)— See PROCESS, 
II WR. 496. 

(27441-0. 5, rr. 19. 20 (1) 0. 9. r. 5. s. 107 
(2), O. 22 r, 11 ( = ss. 82, 99-/! and 582 Civ. Pro. 
Code , 1882) — Service not effected on respondent 
for more than a year — Substituted service, ^reason 
for — Appeal— Revision. — In this case servioe of 
notice of appeal was not effected on one of the 
respondents for more than a year, and the Divi- 
sional Judge dismissed the appeal, holding that 
; 3 ince it had not been disclosed that the respon- 
dent was keeping out of the way for the purpose 
of avoiding servioe, substituted service could not 
he ordered. On appeal to the Chief Court against 
the order dismissing the appeal, held that an 
order under s. 99-A of the Civ. Pro. Code 
was not appealable. Treating the appeal as an 
application for revision, the Divisional Court 
was directed to order substituted servioe and to 
decide the appeal after such service. S. 82 of 
the Civ. Pro. Code allows the Court to order 
substituted servioe also, if “ for any other reason 
the summons oannot be served in the ordinary 
way.” 8. 99-A of tho Civ. Pro. Code by 
foroe of s. 682 is applicable to appellate Courts. 
RATTAN SINGH V. POHLA 8INGH, 46 P.L.R, 
1902. 

(2745)— 0. 5, ir. 19. 20 (1)| 0. 9, r. 13 ( = ss. 82 
and 108, bin. Pro. Code , 1677)— Practice— Sub- 
si ituted service ol summons— Setting aside ex- 
parte decree. — Although substituted servioe. of 
tho summons may be ordered in Bombay under 
B. 82, Civ. Pro. Code, 1877, the Court is to take 
into consideration tho time necessary for notice 
of the fact boing oonveyed to the plaoe where 
the defendant really is, wherever it may be, 
and shall fix tho time for the defendant's ap- 
pearance accordingly. And if an er-parie deoreo 
be passed against the defendant, he is entitled, 
to have it set asido under s. 108, Civ. Pro. Code 
1877, if he was unaware of tho existenoe of 
the suit and thereby prevented from appearing 
in tho oase. MlRZA ALLY BEBANEE v. SYED 
HYDER HOOSEIN, 2. B. 449. [H., 62 P.L.R. 

1904. 241 = 42 P R. 1904.] 

(2746)— 0. 5. rr. 19, 20 (1), O. 9, r. 13 ( = $s. 
82 and 108, Civ. Pro. Code, 1882)— Ex-parte 
decree — summons, substituted service of . — 
The Court dismissed an application filed under 
s. 108 of the Civ. Pro. Code on tho ground 
that the Judge, who deoided the oase, had 
written in his English proceedings that sub- 
stituted service had been effooted. The return- 
ed summons had been destroyed in tho ordi- 
nary course and the Court did not permit 
oral evidence to be taken iu respeot of it. There 
was no order on the record by which substitu- 
ted servioe was dirooced to be made. Held, 
that the defendants were not deprived of their 
remedy under s. 108 of the Civ. Pro. Code, 
merely because the original summonB had been 


Civ. Pro. Code (Acts Y o! 1908, XIV of 1889. 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

destroyed. GHaLLU RAM v. DURGA DAS, 

62 P.L.R. 1904 = 42 P.R. 1904. (Bourke’s 
Reports, p. 27 and 11 B. 449, R.) 

(27471—0. 5. rr. 19, 20 (1), O. 16, r. 10 to 13 
17, 18 = (ss. 82 and 174, Civ Pro. Code, 1882)— 

No declaration by Judge under s 82 — Whether 
invalidates order under s. 174, Civ Pro. Code. 

— The omission of the Judge to record under 
8. 82 of the Code an express declaration that the 
prooess was duly served cannot invalidate his 
order under s. 174 of thp Code. In re SREE 

Krishna Das, 4 M.L.T. 288 = 19 M.L.J. 31 
= 3 Ind. Cas. 474. 

(2747-a) — 0. V. rr. 19, 20 1, O. XVI. rr. 10 
to 13, 17, 18 — Sec PENAL COOE, A.W.N. 
1905, 66. 

0. Y, t 20, para. (1) (=1882, s. 82, (2) = 

1877, b. 82 (2) = 1859,s. 57; para. (2) = 
1882, a. 83 = 1877, 8. 83 and para. (3) = 
1882, s 84 = 1877, b. 84 = 1889, a. 85). 

See Summons, 

(2748)— 0. 5, r. 20 ( = s. 57 Civ. Pro. Code , 
1859)— Substituted service .— Where several un- 
successful attempts to effect servioe of the peti- 
tion upon the respondent bad been made and 
the Court was satisfied that the respondent was 
purposely evading service, substituted servioe 
was hold legal under’s. 57 of Act VIII of 1859. 
Robertest v. Robertest, 68 P.R. 1870. t 

(2748-fl) — O. 5, r. 20 (1) ( = old s. 82(2)— 
s. 115 ( = old$, 622)— u Substituted service'\tohtn 
to be granted,— Tho condition precedent to or 
during substituted servioe under this section is 
that the Court should be satisfied that the de- 
fendant 19 purposely evading summons. The 
non-fulfilment of this condition before passing 
a deoroo ex parte is a material irregularity whioh 
will justify the interference of the Chief Court 
under old s. 622 ( = new s. 115), Civ. Pro. Code. 
Lekhu Mal v Chela Mal, 104 P.R. 1888. 

(2748-0-1) — 0. V, r. 20— Sea NOS. 2728, 
2730-a, 2732, 2733, 2734, 2735, 2741, 2749, 

! 2743, 2743 a, 2743-6, 2744, 2745, 2746, 2747, 
j 2747-a, supra. 

(2748-6)— O. 5, rr. 20 and 28 ( = ss. 57, 62, 
Civ. Pro. Code, 1659)-- Substituted service — 
Suit against militant offictr in furlough — Limi 
tation.—S. 62, Act VllI of 1859, does not pro- 
; vide for tho service of the summons on a 
! military officer out of the British territories in 
1 India by transmitting a copy of the summons 
to his commanding officer and therefore the 
time during which suoh defendant may have 
been absent out of the said territories is to be 
exoluded from the period of limitation under 
a. 13 of Aot XIV of 1859. HOME v. JAMSBT- 
JEE. 41 P R. 1871. 

0. Y, p. 21 ( = 1882, s. 85 = 1877, s. 88«= 

1859, s, 89. 

(2748 c)— 0. V, r. 21 — Sec Nos. 419, 2735* 
swj>ra. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

0. Y, p. 22 (=1882, s. 86 = 1877, s. 86). 

(2748 d) — 0. V, r, 22 —See No. 2729, supra. 

0. Y, r. 23 ( = 1882, I. 83 = 1877, s. 83 = 

1859, s. 59). 

(2748-e)— O. V, r. 23— See NOS. 519, 2730, 
2735, supra. 

0. Y, r. 24 ( = 1882, is. 87, 88 = 1877, 

ss. 87, 88). 

See SUMMONS. 

(2749)— 0. 5, rr. 24, 29 ( = s. 87 of 1882) — 
Act XV of 1S69 I Prisoner's Testimony Act. e. 16 
— Service of process — Signature of jailor — Judi- 
cial notice,— Where the service of prooess had 
beeo made on the defendant, a prisoner in the 
Presidency jail, by leaving a oopy of the sum- 
mons with the jailor, as provided by s. 15 of 
the Prisoners’ Testimony Act, XV of 1869, 
and the jailor had endorsed it in accordance 
with s. 16 : Eekl that the Court will take 
iudioial notice of the signature of the jailor 
under s. 16 Act XV of 1869. TamOR SINGH 
v. KALIDAS ROY. 4 B.L.R. O.C. 51. 

0. Y. r. 25 ( = 1882, s. 89 = 1877, |. 89 = 

= 1839, s. 60). 

See SUMMONS* 

(2750) 0 5 r. 25— Summons - Service— Re- 

tistered post- Defendant residing out of British 
India— The postal packet returned as refused 
—Proper set vice— Oeneral Clauses Act (-Y of 
1 RQ 71 s 27. — A summons was sent to the de- 
Sot', who resided out of British India. by 

reeistered post under the of T °- V, 

r. 25 of the Civ. Pro. Code, of 1.08. It was 
returned unserved, its envelope bearing the post 
man’s endorsement : Refused to take. A 

Question arose whether it was proper service : 
q Xld, that, as it appeared that the envelope 
was properly addressed to the defendant, and 
had been duly stamped registered and posted, 
f.® p ourt was entitled to draw the imerenoe 
the Cou General Clauses Aot, 

fa"' to bofd 7 that there was sufficient ^. 

1 ®“J’ Per Robertson, J .— “The only rule if it 
vice ‘ ^ nor* o rn i e to be laid down, is that , 
can be ca o'u idled in each case by its 

the Court ““g ta n 0 es as to how far it will give 
special eHCUmsUDCes a endorsed “ refu- 

e3 ect to the return of » =<>" ., BALUR4M 

“ .”£«»»»■>*■■ .3 B.n,, L. 
323. (18 B. 60o, D.) 

(2750 a, -O. V, r. 25 -See NO. 468, supra. 
(2750-61- f'* 2. *• S £h- ^ 0^' j’gggj 

27, 28 ' ", ( 7, nmZ in t or ejn territory if valid. 

Service of sum ' invasion of the jurisdic- 

-Though it may be an-nvae ^ ^ ^ oDe 

U °d r'itV protection and temporary allegiance 
before a ^'^‘'‘^lid^f^utSedby the 
^elrof ed the g court. Nathoo v. Gray. 

82 P.R. 1869. 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VII of 
1859) — continued. 

0. Y. r. 26 ( = 1882, s. 90 = 1877. a. 90). 

(2750-c)— O. V, r. 26 — See No. 468. supra. 

O Y, p. 28 ( = 1882,3. 468 = 1887 s. 468 

= 1859 s. 62.) 

See Summons. 

(2750-d) — O. V, r. 28— See NOS. 2748-6 
2750-6, supra. 

(2751) — O. V, rr. 28, 29 ( = s. 468, Civ. Pro. 
Codc t 1882) — Army Act, 1881, s. 144 — Sub-ccn- 
ductor of Ordinance — Toe Sub-conductor of 
Ordinanof* on the establishment of the Indian 
Military Forces is a soldier within the meaning 
of s. 144 of the Army Aot, 1881. A summons 
sent to him through (he Commissary- General 
ought to be 6erved on him (s. 468, Civ. Pro- 
Code), though the soldier is entitled to proteo. 
tion under s. J44 of the Army Act and is not 
compelled to appear in Court in person. 

; ABRAHAM V. HOLMES, 11 M. 473. 

(27 5 1-a.) — O. V, rr. 28, 29— See SMAL1 

Cause Court. Mofussil, Jurisdiction of 
—miscellaneous, 10 M. 319. 

0. Y, r. 29 ( = 1882, a. 468 = 1877, s. 468 = 

1839, s. 62.) 

(5751-a-l) — O. V, r. 29— See NOS. 2749, 
2750-6, 2751, 2751-a, supra. 

O. YI, r. 7 New). 

(2751-a- 2)— O. VI, r. 7 — See DECREE — 
Form of Decree, 54 P.R. 1866, 97 P.R. 
1868. 

O. YI. r. 8 (New). 

(2751-a-S) 0. VI. r. 8 — See No. 105, suvra, 

AND NOS. 2795 -ft, 2795-f. infra. 

0. YI, r. 10 (New). 

(2751-a-4) — O. VI, r. 10— See NOS 2492-a 
*2514-a, suvra. 

0 YI, r. 14 ( = 1882, s. 51 = 1877, i. 51 = 

1839, s. 27). 

See Pleadings. 

See PRACTICE AND PROCEDURE, 

(2751-a-5) O. VI, r. 14— See NOS. 1775 
2707, supra. 

(2751-6)— O. Vi, rr. 14 and 15— Signing 

and verification <?f plaint — See PLAINT 

VERIFICATION AND SIGNATURE, 48 P.R. 
1896. 

(2751-c) — O. VI, - rr. 14 and 15— See PLAINT 
—VERIFICATION AND SIGNATURE, 4 N.L R 
117, A.W.N. 1891, 152. 

(2752-d) O. VI, rr. 14,15 — False verification 
of written statement— False evidence— Indian 
Penal Code, s. 191— See WRITTEN STATE- 
MENT, 6 A. 626 = A.W.N. 1884, 52. 
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Civ. Pro. Code {Acts Y of 1908, XIV ol 1892, . 

X of 1877, XXIII of 1861 and VIII of I 

1859) — con/inue<i. 

(2751-e)— O. Vr, rr. 14. 15 (1), s. 99— Sec 

Plaint— Form and Contents of plaint, ! 

A 55, F.B. = A.W.N. 1899, 172. 

I 

(2752)— 0. 6, rr. 14, 15, 0. 14, rr. 1 d 2 ( = ss 
115 and 146, Cir. Pro Code, 1892i — Written ' 
s iaftment, received and not objected to. though 1 
*2 / signed or verined accord>iiOiio law — Objection 
taken on appeal, after cast fought out on merits i 
— Appellate Court , if should he. given effect to 
objection.— It is not obligatory upon a defendant ' 
to put in a written statement. He may do so 
if he likes. 8. 146 of the Civ. Pro. Code con- 
templates that issues may be settled, whether 
there was a written statement or not, though 
it is not obligatory cn theCourt to frame issues, 
if the defendant makes no defence. Where a 1 
written statement filed on behalf of the defend i 
ant wag aotually received by the Court, and no 
application was made by the plaintiff to have 
it taken off the file on the ground of its not 
being signed and verified by the defendant as 
required by s. 115 of the Civ. Pro. Code, 
and the question wag raised for the first time 
in appeal, after the cate had been fougbt out 
in the first Court on the footing of a proper 
written statement, held, that, in such circum- 
stances, the appellate Court was not justified 
in deorceing tho suit, on the footing that tbore 
waR no defence, by reason of the written state- 
ment not being signed or verified by the defend- 
ant, and the case should have been tried on 
the merits. RUSTUN CtA/,1 v. TaRA PROS- 

anna Chowdiiuri, 11 C.W N. 871. 

(2758 1 0. 6, rr. 14, 15, 0. 29, /.l (=.<<5.115, 

435, Civ Pro. Code, 1882) — ] / incipal oficcr <•/ 
a Corporation enabled to verify plaint or written 

statement — Regiiiremcnts of s, 435 necessary in 

certain cases. — By 69 . 115 and 435, the Civ. 
Pro. Code enables a principal officer of a 
Corporation to verify a plaint or a written 
statement, and it is uot necessary that permis- 
sion for that purpose should be obtained ; but. 
it should be shown, in cages to whioh h. 435 
applies, that the person purporting to verify a 
written statement is a principal otucer of the 
Corporation, and i9 able to depose to tho facts 
of tho case. If a plaint, or a written state- 
ment, contains a statement to that effect, the 
verification in tho usual form would probably 
be sufficient. SUEENaTH BaNERJER v. EAST 

Indian Railway Company, 22 C 268. 

(3754)— O. 6, rr. 14. 16 (1) < = 51, proviso, 

C iv. Pro Code, (1882)— Contract A, ({IX of 1872) . 
ss. 25! , 263. — Under s. 263, Contraot Act, the 
rights and obligations of a dissolved firm ooc- 

tinuo in all things necessary for tho purposo of 
winding up the business of the partnership. 
If, therefore, one of the partners of suoh firm 
signs and verifies a plaint on behalf of tho firm, 
it would bo valid under tho proviso to s. 51, 
Civ. Pro. Code. U. AUNC MlN v. S. T M* 

Lutchumanan Chetty, 9 Ind. Cas. 450. 

(2755 & 2756)— 0. 6, rr. 14 and 15 (1), $. 85 
(=»5S. 61 and 432, Civ. Pro. Code , 1802 }—Sui{ 
by or against c Prince — Recognised Agent , — 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

A person appointed UDder s- 432 of the Civ, 
Pro. Code to prosecute or defend aoy suit 
on behalf of a Prince is deemed to be the 
recognised agent by whom appearances, aots 
and applications under the Civ. Pro. Code may 
be made or done on behalf of such Prince. 
Not only is suoh a person entitled to do suoh 
aots himself, but, under the conoludiDg clause 
of s. 432, Civ. Pro, Code, he may author- 
ize or appoint persons to mako and do 
appearanoes, applications and aots in any such 
suit, as if he were himself a party to the suit. 
This iuoludos the power to sign and verify a 
plaint. H. H. THE MAHARAJA OF KASHMIR 
V. MT. Karum Bhari, 54 P L.R. 1902 = 41 P. 

R. 1902. (165 P.R. 1809, 19 A. 510, 10 C. 

136, 3 C. 579, 4 B. 470, R.) 

(2757)— O. G, r. 14. O. 19, r. 1— Plaint— 
Signing and verification — Plaintiff company 
incorporated in fmegin country — Signature and 
verification by person holding general power* 
i of -attorney — “ Principal officer." — There is 
nothing in r. 1,0. XiX, Uiv. Pro. Code, to 
exclude from itg operati u u foreign company 
; which is not incorporated as suoh in this 
i country. (30 C. 103, F.) A plaint was filed in 
the Delhi Court on behalf of the S oger Manu- 
facturing Company, which is in orporated in 
the United States of America and carries on 
an extensive business in respect of the sale of 
sewing maohiues in various parts of this 
oountrv. Tho plaint was signed and verified 
ou behalf ol the company bv one M who had 
been appointed agent for the company at Delhi 
by P whe, in his turn, held a general power- 
of- attorney from tho company’s accredited 
English agents authorizing him to act for the 
company as their general attorney and agent 
in British India and to appoint sub agents 
therein : Seld, that tho plaint was duly 
signed and verified on behalf of the company, 
M being the person having special kunvledgeof 
the facts relating to tho claim and holding A 
general power of attorney for the Delhi Distriot, 
by which he was duly authorised to sign the 
plaint ou behalf of the absent company and 
that be was also tho “principal officer” of the 
company within tho meaning of 0. XIX, 
r. 1, and competent, as suoh, to sign and 
verify the plaint. SINGER MANUFACTURING 

Company. Delhi v. Yar Muhammad Khan, 

150 P.L.R. 1911. 

0. YI, r. 15 (-1882, s. 91 = 1877, a. 51 = 

1839, a. 27. 

, (2757 a) — O. VI, r. 15— See NOS, 1775, 2503, 

2707, 2751-6 to e , 2752, 2763, 2764, 2755, 2756, 
supra , and No. 4887, infra. 

(2757 <i-l)-0. VI, r. 15 (2) (3)-SfC PLAINT 
—Verification and Signature, A.W.N. 

1896, 75, 6 C. 675 = 7 C.L.R. 414. 

(2757*6) — 0. VI, r. 15 (2) (3), 0. VI, r. 17, 
[ cf. 0. VII, r. 1), s. 99 -Sec PLAINT— VER1FI- 
, CATION AND SIGNATURE, 18 A, 396= A.W.N. 

1 1S96, 102. 
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Civ. Pro. Code (Acta V of 1908, XXV of 1882, | 
X of 1877, XXIII of 1861 and VIII of , 
1859) — continued. 


CIy. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


0. YI, r. 17 ( = 1882, cf. s. 53 = 1877, cf. 

a. 53 = 1859. s 29). 

See Pleadings. 

See Practice and Procedure. 

(2758) — 0 6, r. 17 — Amendment of pleading 
— Defence of limitation— Genet al observations 
about amendment of plaint. — The plaintiffs filed 
a suit for dissolution of an alleged partnership 
and accounts. It was found by the Court of 
first insfcanoe that they had advanoed Rs. 4.001 
to the defendants ; but it dismis>ed the suit on 
the grounds that no partnership was created 
and that the suit as framed would not lie. The 
plaintiffs appealed, contending that the partner- 
ship had been created and the suit was in order. 
When the appeal came on for hearing, the 
plaintiffs prayed for leave to amend the plaint 
bv adding a prayer for the recovery of Rs. 4,001 . 
This amendment was allowed and the claim 
decreed. The defendants appealed on the 
ground that the amendment was wrongly 
allowed, espeoiallv as at i-.s date the claim was 
time barred : Held, that the amedm- nt was 
ngmlv allowed. Tue defence o' limitation was, 
in the particular circumstances, a defence to 
which the defendants \sero uever fairly entitled, 
and the allowance of the amondment only 
withdrew from them an advantage whi h they 
ought, never to have received. Ptr B achelor, 

/ - Under O. VI. r. 17. Civ. Pro. Code. 1908. it 
is’ clear that at anv st ige of the proc- edmgs all 
amendments ought to be a lowed which satisfy 
the two conditions ia) of not woik n: m)ust.co 
to the other side, and (6, of being necessary fir 
the purpose of determining the real quest, ons 
in controversy between the parties. Amend- 
ments in plaints should be refused only where 
the other party cannot be placed iu the same 
position as if the pleading had been originally 
correct, but the amendment would cau him 

an injury which could not be compensated in 

aD t , J Tt is merely a particular cat-e of this 
general rule that, where a plaintiff seeks to 

a-nd by setting x;"- 

of°the e su t a bad become barred by limitation, 
Of the suit uau refused : to allow it 

' he the defendant an injury 

W u U h oould net be compensated in costa, by 

- - t" i b d : .rsr £ 

always be a lowed unle ^ ailo g d|sadvant . 

nl6n ; o r'wbi b be cannoJ 'be adequately com- 
age for which . Tfaere are two simple tests to 

pensated hy j 0 . glV o D case is within the 

ascertain whe the par ty seeking to 

principle. Fira , nt j ty 0 f relief with- 

amend obtain the is me q ^ tbeo it followB 

0Ut th6 rnf tha“he proposed amendment places 

necessarily that tn F p v3Dt age, it allows 

K «» - 


would have been able to obtain but for the 
amendment. Second, in those circumstances, 
can the party thus placed at a disadvantage be 
compensated for it by coats ? If not, then the 
amendment ought not, unless the case is so 
peculiar as to be taken out of the scope of the 
rule to b° allowed. KlSANDAS RUPCHAND v. 
RACHAPPA VITHOBA 8HILVANT. 11 Bom. 
L.R. 1042 = 33 B. 644 = 4 lnd. Cas. 726. 

(2758 a) — O. 6, r. 17 — Plaint , amendment of 
— Mortgage-deed — Wrong description of property 

— Decree on mortgage — Discovery of fraud 
during execution — Fresh suit for declaration of 
the property intended to be mortgaged — Relief for 
rectification of deed — Amendment of plaint— 
Power to direct. — Where, by fraud, a wrong 
description of the property really intended to 
be mortgaged was inserted in the mortgage- 
deed and a decree was obtained on the mortgage, 
and wbpre, in execution of the decree, the fraud 
was discovered, and the present suit was in- 
stil uted for a declaration that the property 
mortgaged vvas not the (me described in the 
deed bur. something else : Held, that the 
plaintiffs were not entitled to the relief prayed 
for by them, because the Court cannot declare 
what, would not, be in accordance with the faots* 
Held, also, that th* plaintiffs ought to have 
asked lor the rectification of the deed and the 
sale of the lands reallv intended to be mort- 
gaged, and that they ought to be allowed to 
amend the plaint oy inserting a prayer for 
proper reliefs. The provisions of the Civ. Pro. 
Code, O. VI. r. 17, as to the Courts’ power 
to amend the plaints are comprehensive. 
DRONAN RA.7U RAMAYYA V. CHUNDARI ROD- 
DAYYA, 10 M.L.T. 116 

(2753-6) — O. 6, r. 17 — Misjoinder of causes of 
action— Claim for pcssessi< n on the ground of 
dtfendant being a trespasser cannot be ti eated as 
one fer redemption — Civ. Pro. Code, O. 6, r. 17. 

— Held, that, a suit for possession of immove- 
able property on the ground of the defendant 
being a trespasser cauuot be transformed into 
one lor redemption, especially at the last stage 
of the trial. Held , also, that a new Civ. Pro. 
Code cannot apply to a oase disposed of before 
it has come into force. KALA v. MUSSAMMAT 
LACHMI, 167 P.W.R. 1911. 

(2758-c) — O VI, r. 17 — Amendment of plead- 
ings when may be allowed — See BEN, ACT I 
OF 1895, s. 15, 14 C.L.J. 83. 

(2758-d) — O. VI, r. 17 — See PLAINT — 
Amendment of plaint, 42 P.R. 1874 
8 lnd. Cas. 79 = 12 C.L.J. 556, 66 P.R. 1873. 

(2758-e) — O. VI, r. 17— See Nos. 105, 195, 
193*2, 2400, 2410. 2410-a, 2425, 2430, 2436, 
2492-a, 2502 -a, 2514-a, 2664-6, 2664-c, 2757*6 
supra AND NO. 4887, infra. 1 

(2759)— O. 6, r, 17, O. 7, r. 11 ( = s . 53, Civ- 
Pro. Code, 1882)— Amendment long after insti. 
tution of plaint and inconsistent with original 
claim. Raviug regard to the proviso of a . 53 ot 
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Civ. Pro. Code (Acta Y of 1908, XIY of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

the Code, an amendment of the plaint, a year 
or more after the institution of the suit and 
inconsistent with the original claim, ia improper 
and should not be allowed. SHYAMA CHARAN 
NUNDY v. ABBIRAM GOSWAMI, 3 C.L.J. 306 
= 10 C.W.N. 738 = 33 C. 311. 

(2760) — O. 6, r. 17,0.7 , r. 11 <=s. 53. Civ. 
Pro. Code, 18 82) — Fresh points, pre: entation of, ' 
in first or second appial— Amendment of plaint 
or memorandum of appeal — Case inconsistent 
with that originally pleaded. — An amendment 
must not make out a case inconsistent with 
that originally pleaded. An amendment whioh 
radically transforms the nature of the claim 
oannot be made under s. 53, Civ. Pro. Code, 
and certainly not in appeal. MA Kin GYI v. 
OATCHICK. L.B.R, 1893—1900, 318. (25 W 

R. 425, 5 M. 163, 6 B. 107, F.) 

(2761)— O 6, j-. 17. 0. 7. r. 11 (~s. 53, Civ. 
Pro, Code , 1882) — Plaint in a suit, for injunc- 
tion, whether could be amended into one f >;• 
possession— Alteration in the relief prayed for , 
whether alters character of suit.— Plaintiffs sued 
for an injunction restraining the defendant 
from interfering with their doalings, in respeot 
of certain property of theirs, of whioh the 
defendant had taken wrongful possession. On i 
the defendants pleading title to the property, ! 
plaintiffs prayed for amendment of thoir olatm 
by claiming possession and damages. Held, 
that a suit for a declaration oannot be regarded 
inconsistent with one for possession (11 
M. 295, 15 M. 15, / ,J .) and that an alteration in 
the relief prayed for, would not alter the 
oharaoter of the suit, so as to prevent an amend- 
ment of a plaint in that respeot. HARJI Mal 
v. POKHAR Das, 136 P R. 1906. (20 C. 805, 
26 C. 845. F.\ 1 P.R. 1900, 161 P.R. 1888, R.) 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued . 

plaint — Alteration of nature of sutf.— The 
plaintiff originally olaimed a share in two 
houses as heir to his wife ; but subsequently 
he applied for and obtained leave to amend 
i his plaint, so as to claim the whole of the two 
houses as his own property, the houses having 
originally been purchased by the plaintiff in 
the name of his wifo. Held that this amend- 
ment was not obnoxious to the prohibition con- 
tained in the proviso to s. 53 of the Code. 
Mian Jan v. aBdul, A.W N. 1907, 203. (25 
C. 371. R.) 

(2764)— O. 6, r. 17 and O. 7> r. 11 ( = s. 53, 
Civ Pro. Code. 1882) — Misjoinder of causes of 
action — Suit , dismissal of — Second appeal — 
Practice. — Where a suit is not objected to on 
tbe score of misjoinder of causes of action at or 
! before tbe settlement of issues iu the Court of 
I first instance, under s. 53 (5) (iii) of the Civ. 
Pro. Cod*, it is not permissible to dismiss the 
suit on that ground in second appeal, SANNA 
v. GanaI’A, 5 Bom, L.R. 183. 

(276i-a)-0. VI, r. 17.0. VII r. 11— See 
Contract act, 1872, s. 23, 3 L.B.R, 41. 

(2764-n) — O. VI. r. 17, O, VII r. 11— See 

Injuction = Special Cases. 2 Sind. L.R. 
65, 5 N.L.R. 57 = 2 Ind. Cas. 241, 

(2764-c) — O. VI. r, 17,and O. VII. r. 11— See 
KABULlAT— IN RESPECT OF WHAT KaBU- 
LIAT SUIT LIES, 12 O C. 140. B. = 2 Ind. Oas. 
923. 

(27 64-d) — O. VI, r. 17, O. VIII, r. 11 — Sec 
I PLaINT— AMENDMENT OF PLaINT, 117 P.L. 
i R. 1904, 5 Bora. L.R. 329, 5 Bom. L.R. 643, 
• 26 A. 281 = A. W.N. 1903. 240. 6 O.W N. 326 
A.W N. 1886, 248, A. W.N. 1887. 28, 186 P.R. 
1882. 11 M. 136 5 Bom L.R. 643 11 B. 570. 


(2762)— 0. 6 rr. 17, O. 7 r. 11 ( = .s. 53, Civ. 
Pro. Code : 882) — When plaint may and should 
be returned for amendment or ame>idtd. — A 
Court oan always givo a rolief short of or less 
than what is claimed. S 53, cl. (c), Civ. Pro. 
Code, 1882, distinctly provides that an amend- 
ment, so long as it does not alter the character 
of tho Buit, may bo allowed at any time before 
judgment. Tbo restriction is only as to the 
nature of tho suit, tho law prohibiting any suoh 
amendment a8 would change tho fundamental 
oharaoter of the suit; for example, a plaiut 
oannot be so amended as to convert a claim 
based on contract into an aotion on tort. But 
an alteration in tho relief does not alter tho 

oharaoterof a suit, Ma MWR Zrt v. Maung 
8 aung. U.B.R. 1897—1901 Yol. II 231 
(2 A. 669, 10 B. 161. 11 M I A. 7, 12 W R 
248, 22.; 20 C. 1, 20 0. 805. 11 M. 94, F ; 13 R. 
548, 72,) [F.. 14 Bur. L.R, 9l = U.B.R. 1907 

Buddhist Law — Inheritance and pre-emption 
p. 1 \Expl. U.B.R. 1907, 2nd Qr. Buddhist 
Law— Inboritaneo and pre-emption p. 1, Cited 
U.B.R. 1906, 3rd Qr., Tort, 9.] 

(2763)— O. 6, r. 17, 0.7, r. 11 ( = s . 53 
proviso, Civ, Pro. Code, 1882)— Amendment of 


135 P.R. 1906= 117 P.L.R, 1903, A,W,N. 
1893 225 11 lud. Cas, 856. 

(2764-ri — C. VI, r. 17. O. VII. r. 11— Suit 
by bank in linquidation, bank the proper plain- 
tiff in— S-c Plaint— Form and Contents 
of Plaint, 17 a. 292 = a. WN. 1895, 81. 

(2764-f0i— O. VI, r 17. O. VII, r. 11— See 

Plaint— Rejection of plaint, 57 P.R. 

1904. 

27647)-0. VI, r. 17 and O. VII, r. 11— See 
Plaint— return of plaint, 2 C.L.J. 11. 

(2764-rj) — O. VI. r. 17. O. VIII. r. 11— See 

Plaint— Verification and signature, 

A. W.N. 1*99, 55. 

(2764-/0-0. VI, r. 17, 0. VII, r, ll = Sfe’ 
Succession act, 1865, ss. 332, 190. 1 L.B. 
R. *93. 

(276*,-:)— O. VI, r. 17, and 0. VII, r. 11, 
O XXI, r. 17, s. 141 — See EXECUTION OF 
DECREE — APPLICATION FOR EXECUTION 
AND POWERS OF COURT, 17 M. 67. 

(2764-jl— O. VI. rr. 17, 18. O. VII, rr. 10, 11 

— Su' Plaint— Return of Plaint, 8 B, 

313, F.B., 6 M.L.T, 261 = 33 M. 262-8 Ind. 
Oas. 339. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

I 

(2764-fe) — 0. VI, rr. 17, 18,0. VII, r. 11— 
S(e Limitation act, 1908, a. 3, 2 A. 832. 

(2764-0—0. VI, rr. 17, 18. 0. VIT, r. 11— 
See Plaint — -amendment of Plaint, a.W. 

N. 1882, 129. 

(2764-ra)— 0. VI, rr. 17 and 18. 0. VII, r. 11 
— See Plaint— amendment of Plaint, 
22 C. 692. I 

(2764 )il— O. VI, rr. 17, 18, O. VII, r. 11— 
See PLAINT— REJECTION OF, 126 P.R. 1881. 

(2764-o) — 0. VI, rr. 17. 18, O. VII, r. 11, 

O. XLI, r. 23 — See PLAINT— AMENDMENT OF 
PLAINT, 2 A. 669. 

I 

(2765)— 0- 6. r, 17, 0. 7. r. 11, s. 104, O. 43. 
r. 1 ( = ss. 53, 588 (6), Civ. Pro. Code , 1882) — 
Amendment of vlaint after framing ol issues— . 
Such amendment an amendment made by the 
Court and no appeal therefrom, . — Whore an 
amendment of the plaint is made in the Court 
of ficst instanoe after the settlement of issues, 
such amendment can only come within cl. (ci 
of 6. 53, the Code of Civil Procedure, and be 
an amendment by the Court. It matters not 
whether the plaintiff writes the amendment j 
with his own hand or some one else does so. , 
The amedment is an amendment of tin Court, 
and f^r such amendment no provision is made 
for appeal. ZaHIR UD-DIN AHMAD v. 
MUMTAZ-UD DIN, A.W.N. 1901, 140. (A.W. . 

N. 1889, 83, R.) j 


(2768)— 0. 6. r. 17, 0. 7, r. 11, s .107 (2) 
q 22 r 11 ( = ss. 53. 582, Civ. Pro. Code, 1882) 
— imedment of .plaint— Power of appellate 
Court —An appellate Court has power, under 
g 582 read with s. 53, Civ. Pro. Code, to allow 
an amendment of the plaint. Rajah PEARY 

Mohan Mukherjee v. Narendra Krishna 
MUKERJEE, 5 C.W.N. 273. (9 C. 695, 22 C. 

692, 20 M. 597, R-) 

(2767) — 0.6, r. 17,0-7, r II , s. 107 (2), 0- 22 
, { n U 53, 582, Civ. Pro Code 1682- 

Court fees Act ( XU of 16701 -Appellate Court 
passing decree for larger amount wnen ?-In 
h o generality of cases, tba appellate Court 
oanmit pass a decree for a larger amoun than 

that stated in the memorandum of appeal. In 
‘““V, the Appellate Court may, when 

an amendment of the plaint is allowed and the 

additional Court-fees is paid, pass .a decree f-r a 
aaa , nflf th ~ n that claimed in the plaint. 

COLLECTOR OF CHITTAGONG, 

30 C. 516. 

r\ 6 r, 17 and 0. 7, r. 11, s. 107 

J 276 ?^ oo r 11 and s. 108 ( = ss 53, 5S2, 587, 
fL‘ p >0 Code. 1882! -S. 578, applicability of, 

C 1 a JrZt of misjoinder— Receiver, possession 
to ewe f .J t d t0 the prov.sioDS of 

ss.Txa. 1 ?* '» 


C. 11-106 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 


good grounds are made out. (20 W.R. 240, 18 
A. 131, F.) S. 578 of the Code may cure an 
error in the decision due to misjoinder of causes 
of action, unless suoh error has either affected 
the merits of the oase or the jurisdiction of the 
Court. The terras of O. 70, r. 1 of the 
Rules of the Supreme Court, are narrower and 
more restricted in soope than those of s. 578 of 
the Code. Even in seoond appeal, if a. suit 
is founded to be bad for misjoinder of oaues of 
aotion, the proper prooedure to follow would 
be not to dismiss the suit altogether, but to 
direct the Court below to perform the duty 
which that Court ought to have performed 
under s. 53 of the Code, namely, to return the 
plaint for amendment. The possession of a 
Reoeiver appointed by the Court during the 
pendency of a suit should be regarded as posses- 
sion for the party, who might ultimately turn 
out to be the true owner and entitled to 
possession as such. The effect of suoh 
possession by the Receiver is to destroy the 
adverse possession, if any, of either of the 
parties. SARALA SUNDARI DASI v. 8ARADA 
PROSAD SUR. 2 C.L.J. 602. (11 C. 496, 17 

M. 501, 20 A. 341, Appl.) [R , 33 C- 425 = 3 C. 
L.J. 205.] 


(2769)— 0. 6, r. 17, O. 7, r. 11, 0. 6, r. 18 
( = ss. 53, 54. Civ. Pro. Code , 1882) -Receiving 
plaints. — Th6 receiving of plaints is not a 
merely mechanical operation. The Civ. Pro. 
Code (as. 53 and 54) requires that the Court shall 
oonsider the plaint before aotion is taken upon 
it, and this is the more necessary in rural parts, 
because there litigants largely rely on the 
assistance of the Courts in the conduct of their 
suits. Nga 8h we Win v. Nga Chan, E, 
L.B.R. 1872—1892. 365. [R., L.B.R. 1893— 
1900, 582.] 


(2770) — O. 6, r. 17, O 7, r. 11, 0 6. r. 18, 
s 104.0 43, r. 1 ( = ss. 53. 54 and 588 (6), Civ. 
Pro. Code , Act XIV of 1882 )— Order return- 
ing plaint for amendment— Rejection of plaint 

tor non-compliance with such order — Appeal — 
Suit for possession of land, for grazing purposes 
—Buildings erected by defendant— Court- fee.— 
An order directing a plaint to be returned for 
amendment, passed under s. 53 of the Civ. Pro. 
Code, is appealable under cl. 6 of s. 598. The 
right of appeal is not lost by reason of rejection 
of the plaint for plaintiff’s non-oomplianoe with 
such order. The plaintiffs olaimed their right 
to use the land in suit for grazing purposes, and 
sued for possession and an injunction restrain- 
ing the defendants from preventing the plaintiffs 
using the laud for suoh purposes. Held, that, 
for purposes of Court-fee. the suit must be 
considered as one for possession of land, and 
that no extra Court-fee was required on the 
value of the wells and buildings erected on 
the land subsequent to their dispossession. 
Ramzan v. allahyar, 78 P.L.R. 1903. (4 A 
320, P.B., R.) 

(2771) -O. 6. r. 17, 0. 7, r. 11. O. 6, r. 18 
and O. 6, r. 4 ( = ss, 53. 64. 67. Civ.Pro. Code, 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882; ' 
X of 1877. XXIIL of 1861 and VIII of | 
1859)— continued. ! 

1882) — Properties exceeding pecuniary jurisdtc- ^ 
lion— Plaint returned lor presentation to proper ' 
Court — Representation to the same Court after 
amending by striking off some items and properly 
valuing the re<t— Jurisdiction. — Where the 
Munsiff returned the plaint for presentation to l 
the proper Court, on the ground that the sub- 
ject-matter of suit was undervalued, aod that, 
if properly valued, it would exceed the peouniary 
jurisoiotion of the Court, and the plaintiff 
amended the plaint by correcting the valuation, 
and strtkiDg off some of the properties, so as to 
bring the rest within the jurisdiction of the 
Muneiff, and re-presented the plaint with a 
petition that he relinquished his olaira to the 
properties struck out, HeJd y in a petition for 
revising the order of the Munsiff, admitting the 
plaint on re presentation, that the action of the 
Munsif fell within the letter of s. 57, Civ. Pro. 
Code, read with s. 54. Since under s. 53, ol. (c) 
the Court may of itself amend the plaint at 
anytime before judgment, it cannot bo said • 
that the Court has no powor to allow or acoept 
the amendment, when n is made by the plain- 
tiff and sanctioned by tbo Court. KARUM 
BAYIRA PONNUPUNDAN v. AUTHIMOOLA 
PONNUPUNDAN, 6 M.L.T. 261 = 33 M. 262 = 3 
Ind. Cas. 338. 

| 

(2772)— 0. 6, r. 17, 0. 7, r. 11, 0. 6, 

r. 18 and 0 41, r 25 ( = s*. 53, £4, 566. Cie. 
Pro Code. 18^2) — De> ret, exei ution of — Identi- 
fication of land in ai>pute.— In tho Civ. Pro. 
Code, there is no provision authorising the dis- 
missal of a suit on the ground that the laud iu 
dispute, aa described in tbo plaint, cannot bo 1 
identified, and that therefore, the deorce is iu- 
oapable of execution. KA/.EM SHEIK v. 

Daneski Sheik, ic.w.N 5?4. , 

(2773)- 0. 6, r , 17, 0. 7,r. 11, U. 14, rr, 3,4 , 
( = 5S. 53, 147. 149, Civ. Pro Cede , 1882i — 
Plaintiff abandoning grounds set up in plaint » 
and setting up new came of action — Pro cdure. I 
— The plaintiff stattd that her husband ill- ' 
treated her, took a second wife, and did not 
give her maintenance. At tho hearing, she 
was allowed to ebango her case that she was 
induced to marry on a misrepresentation that 
her husband was unmarried. If tho suit is not 
dismissed , or tho plaint not rot urned for amend- 
ment under e. 53, Civ. Pro Code, the Court ' 
may, at any time before passing tho decree, 
frame additional issues on such terms as it 
thinks fit Is. 149.) Ma KIN v. MAUNG Gale 
L.B.R. 1893-1900, 130. 

(2774)— O. 6. r. 17, O. 7, r. 11, 0. 41, r. 2?. 

s. 107 (2), 0. 22, r. 11 ( = s* s. 53, 562, 582, Civ. 
Pro. Code , 1882)— Preliminary point — Remand 

— Amendment of plaint in appeal Power of 

appellate Court to amend plaint — Suit for rent 
converted into out of ejectment— Where a suit is 
not disposed of on a preliminary point, it is 
not competent to a Court of appeal under o. 562. 
Oiv. Pro. Code, to remand the case for a fresh 


Civ, Pro. Code (Acts Y of 1908, XIV of 1882/- 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

trial. The Beotion, moreover, contemplates a 
remand back to the Court which first disposed 
of the suit, and to no other Court. An amend- 
ment of a plaint, which transforms radically tho 
nature of the claim, cannot be made under e. 63, 
Civ, Pro. Code, and certainly not in appeal, 
s. 53 requires and permits amendment of the 
plaint before judgment, and not after. The 
large powers conferred on appeallate Courts by 
s. 582 do not authorize suoh a transformation of 
a suit in appeal. BAI 6HRI Majirajba v, 
MaGANLal Bhaishankar, 19 B. 303. [F. t 
L.B.R. 1893—1900, 518 ; R., 18 A. 131, 2 L.B. 

R. 4.] 

(2774 a'— O 6. r, 17 and O. 14, r, 5 — Amend - 
went of pleadings and issues— Discretion— Re- 
vision — S. 70 'a). Punjab Courts Act (1884) as 
amended by Act XXV of — Held , that the 
exercise of the power of a Court to allow plead- 
ings and issues to be amended, under O. VI, 
r. 17, and O. XIV, r. 5. is discretionary, and 
this discretion cannot be interfered with ir. 
revision until it is shown to have been abused 
cr pervert lv exercised. INDAR NARA1N V. 
NANAK CHAND, 193 P W R. 1911 

(2774-al) — O. VI. r. 17, O. XIV, r. 5— See 
PLAINT— AMENDMENT OP PLAINT, 6 B. 609, 

(2774-b)— O VI. r. 17, O. XIV, r. 5-Dis- 
cretion and power to amend pleadings and 
issues — Interference in revision — Src PLAINT *= 
AMENDMENT OF PLAINT, 9 Ind. Cas. 267 = 51 
P.L.R. 1911. 

(2774-c) — O. VI, r. 17. O. XLI1I. r. l.ss. 104, 
105 — Sec APPEAL— ORDERS, A.W'.N. 1889, 83. 

O. Yl. r. 18 ( = 1882 cf. s. 53= 1877, cf. 

i. 33= 1859, s. 29.) 

See Pleadings. 

See Practice and procedure. 

(2774 (1)— O. VI. r. 18 -See NOS. 105, 340, 
515, 5)6. '.932, 2436. 2754, 2764-; to o, 2769, 
2770, 2771, 2772. supra, AND NOS. 2787-5, 
2787 -c. 2796, 2797, 2798, 2799. 2800, 2801, 
2802, 2802-a to d, 2802 -d and i, infra. 

(2775 ) -O 0, r. 18, (>. 7. r. 11 l = $. 54, Civ. 
Pro. Cede, 1882 )— Limitation Act, 1877, a. 4— 
Contraction of statutes. — (a) It is one of the pri- 
mary rules of construction to be applied to 
statutes that, if statutes of the Legislature can 
be read so as to reconcile them, they are so to 
be read, as they are uot to be read as in con- 
flict, unless it is manifest and apparent that 
there is conflict between them. (6) If s. 54, 
Civ. Pro. Cede, were to be construed as giving 
a Court power to extend limitation, that con- 
struction would bo at variance with the plain 
wording of s. 4, Limitation Aot, 1677, and with 
the clear intention of the Legislature as 
evidenced by the Aot, that a suit should not be 
entertained, unless it was instituted within the 
periods of limitation prescribed by that Aot. 

Jainti Prasad y, Bachu Singh, 13 A. 68- 

18 A.W.N. 29. 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1982, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 


( 2776 )— 0 . 6 , r, 18 , 0 . 7 , r. 11 ( = s . 54 . 
Civ. Pro. Code, 1992).— S. 54. C<v. Pro. Code, 
refers to the rejection of a plaint, in case it 
does not fulfil certain conditions. KASINATH 
Das v. Sadasi v T Patnaik, 20 C 803. 

(2777) — O. 6, r. 18, 0. 7. r. U ( = s. 54. Civ. i 
Pro. Code, S392) — Plaint insufficiently stamped | 
-‘Power of Court to order deficiency to be supplied 
beyond pertol of limitation. — When a Court • 
flxe3 a time under ol. (a\ or cl. (6) of s. 54, Civ. 
Pro. Code, it must be a time within limita. 
tion, and the section does not give a Court any 
powee to extend the ordiuarily prescribed 
period of limitation for suit. DURGA 8INGH 
v. BlSHESHAR D\YAL, 24 A. 218 = A. ff . N. 
1902. 27. <15 A. 65, F\ 19 C. 780. Not /•'.) [Not ' 
F. t 27 B. 330 = 5 Bom L R 199. 82 P.W.R j 
1907 = 123 P.R 1907 = 3 M.L.T. 63. 6 M.L.T. 
129, F.B =32 M. 305= 1 Ind.Cas. 507 = 4 Ir.d | 
Cas. 503 = 19 M.LJ. 340 ; R.. 74 P.R. 1903 = 
173 P.L.R. '903; D., 27 A. 197=24 A.W.N. | 
224 = 1 A.L.J. 641.] 


(2778) — 0. 6 . r 18, 0 7. r. 11 ( = .s. 54, Civ. 
Pro. Code, 1982) — .S’ 28 , Act Vllof 1870 (Court 

I ces)— Insufficiently stamp, d plaint— Limita- 
tion. — Under s. 54 b\ Civ. P-o. Code, 1882, 
read with s. v8. A t VII of 1870, the Court has 
a disoretionary power to fix a time within 
whioh the r j qui J it* i Court fee is to be furnished. 
It the deficiency m s'arapis supplied within 
the time fixed by '-he Lourt, the suit will 09 
reckoned as iusu me i on the day the plaint 
was originally pre emed. (19 C. 7S0, 27 C. 814. 
p ) The Court may Uso enlarge the time 
granted for supplying the deficient Court-fee. 

rajkishori Koerv. Madan Mohan Singh, 

31 c 75. . 1*3 r * K 1907 = 82 F W.u. 

1907 = 3 M.L.T. 63 ; K-, 8 O.C. 241.] 

(2778-a) — O. Vf, r. 18. O. VII, r. 11— See 
PLAINT — AMENDMENT OF PLAINT, V- ,R.F. B. 
41 = Marsh 127 = 1 lud Jar. O.S. 44 = 1 Hay 

269. 

(2779) — O. 6 , r. 18. O- 7, r, 11, ss. 100, 1G7 
(•2) O. 22, r. 1 1 ( = ss 54. 594, 582, Civ. Pro. 
Code 1882)— Second appeal— Eject tone/ ampli- 
ation for admission- Juri diction of single Judge 
of the Hign c ourt . — A memorandum of appeal, 
in a second appe»l, was presented to a single 
Judge of the High Court. He first directed 
that the record should be sent for at the expense 

of * he applicant, and on ^W***'* 

marls an order purporting to dismiss 
“peal Nones had not been issued to the res- 
PP u a . r jt„ 7 i the order was lu reality 

border' ro ee mg an application lor tbe ad- 
mission ol (he appeal, and as such was w-thm 

the j u r i 3 d , c tio ijo'as i rig 1 Judg WILAV ATI 

BEGAM V. RAM LAL, A.xx.n. 

N. 1893, 115, R.) 

ip 7 t lit s 104, (J* 43, 

m, oil:™. i««- 


mitting an amended plaint after the time fixed. 

Sheikh ali Husain v. Faz.al Husain 
Khan, 4 Ind Cas. 492. 

1*2781)— O. 6, r. 18, O. 7, rr, 11, 9, 14, O. 41, 
r. 9 (=ss. 54, 58. 59. 548, Civ Pro. Code, 1882) 
— PI lint insufficiently stamped — Power of Court 
to order deficiency to oe supplied beyond, period 
of limitation —Presentation of plaint or memo, 
of appeal and admission of suit or appeal^ 
distinction between. — When a Court fixes a 
time under ol. (a) or cl. <&) of s. 54, Civ. 
Pro. Code, it must be a time within limitation, 
and the seotion does not give a Court any power 
to extend the ordinirily prescribed period of 
limitation for suits. (19 C 747, 19 C. 780, 
Discussed.) [ Not F., 27 B. 330 = 5 Bom. L.R. 
19S, 123 P.R. 1907 = 82 P.W.R. 1907 = 3 M.L. 
T. 63, 6 M.L.T. 129 = 32 M. 305; F. t 24 A, 218, 
23 A. 423 ; R. t 17 A. 288, 18 A. 206. 20 M. 319, 
20 A. 11, 24 A.W.N. 133, 19 M L J.340, F.B- ; 
D., 24 M 331 = 25 M 380. 27 A. i97 = 24 A.W. 
N. 224= 1 A.L) 641, 29 A. 749 = 4 A.L.J. 
636 = A.W.N. 1907. 253 ] Where the question 
of limitation arise? as to a suit or as to an 
appeal, there is a difference between the pre- 
sentation of the pi tint or memorandum of 
appeal and th : admission of the suit or appeal, 
and this disunitin'* is recognised by ss« 59 and 
59 with regard to suits, and by s. 548 in the 
case of appeal . J-UNTI PRASAD v. BACHU 
SINGH, 15 A. 65 = A W N, 1893, 29 

0 YII. r. 1 ( = 1882, s 50 = 1877, s. 80 = 

1859, s. 26.) 

See Plaint. 

(278 l-n) O. VII, r. 1— See NOS. 2479, 
2664 d, supra. 

(2781-6) — 0. VII, rr. 1, 2 — See HINDU LAW 
—JOINT FAMILY, 7 B. 467. 

(2782) O. 7, rr. 1 . 2, 4, 5, 6 ( = s. 50, Civ. 
Pro. Code , 1882) — Cause < faction — Allegation 
by plaintiff'— Proof by plaintiff — A plaintiff 
w&eu he files his suit must allege the cause of 
action in tho manner prescribed in s. 50, Civ. 
Pro. Code, and must prove necessary allega- 
tions in so far as they are not admitted by the 
defendant. GANO v. SHRI I)EV SlDHESH- 
war, 4 Bom. L.R. 58 = 26 B. 360. 

(2793)— O. 7, rr. 1, 2, 4, 5, 6 ( = s. 50, Civ, Pro, 
Code, 1892; — Amendment— Bar of limitation.— 
When a plaintiff does satisfy the requirements 
of s. 50 of the Civ. Pro. Code, 1882, by stating 
what is in his opinion the ground upon whioh 
he intends to get over the bar of limitation, he 
ought not to be precluded from tailing another 
and not inconsistent ground should he be later 
advised that the latter is the true gcound. 

Yakub ebrahim Sayandv. bai RahimatI 
bai, 10 Bom. L.R. 346. [ Not F,, U Bom. L. 

R. 1187.] 

(27841 — 0. 7, rr. 1, 2, 4, 5, 6 ( = s. 50, Civ. 
Fro. Code, 1882 ) Tllus. (6) — Administrator, 
suit by Letters” must issue before he can 
sue— Non-suit.— tlo suit is maintainable when 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859; — continued. 

instituted by a person in his capacity as the 
administrator of the estate of a deoeased person 
upless and until letters of administration are 
issued to him to entitle him to sue in such re- 
presentative capacity. THE ADMINISTRATOR- 
GENERAL OF BENGAL V. LALIT MOHAN ROY, 

12 C.W.N. 738. 

(2785)— O. 7, rr. 1.2, 4, 5, 6, ( = s. 50, Civ. 
Pro, Code , 1882) — Plaint , amendment of, by 
referring to a document net included in the list 
of documents annexed, — The amendment of a 
plaint, by referring to a document not inoluded 
in the list of documents annexed to the plaint, 
is not such an amendment as will convert the 
suit into a suit of different and inconsistent 
oharaoter. GUNNAJI BBAVAJI v. MAKANJI 
KHUSHALCHAND, 11 Bom. L R. 498 = 6 M.L, 
T. 234 = 3 Ind. Cas. 189 = 34 B. 280. 

(2786)— 0. 7, rr. 1, 2. 4, 5, 6,( = .s*.50. Civ. Pro 
Code, 1882 . — Qutcrel — Where a plaintiff can be 
allowed to take advantage of any express ground 
of exemption from the ordinary law of limita- 
tion whioh has not been pleaded in the plaint, 
having regard |to the terms of s. 50, Civ. Pro. 
Code, 1882. Benode Behary MOOKERJEE 
v. Raj Narain MlTTER, 30 C. 699 = 7 C.W.N. 
681. [R. t 14 C.W.N. 128.] 

(2786-a) — O. VII, rr. 1, 2, 4, 5. 6 —See EVI- 
DENCE ACT, 1872, s. 34, 8 lnd. Cas. 91. 

(2786 a-1)— O. VII. rr. 1, 2, 4. 5, 6— See 
EVIDENCe;ACT, 1872, s. 110. 11 A. 438. 

- 1(2786-6) — O. VII, rr. 1, 2, 4, 5. 6— See LIMI- 
TATION— GENERAL, 30 C. 699 = 7 C.W.N. 651, 

(2786 c) — O. VII, rr. 1, 2, 4, 5, 6 — Represent- 
ation to proper Court after long delay — Non- 
averment nf particulars required by s. 50 — 
Endorsement of Court as todate3 of receipt and 
return — Sufficient compliance— See LIMITA- 
TION ACT, 1908, s. 14. 9 lud. Cas. 157. 

(2786-d)— O. VII. rr. 1. 2, 4. 5, G— Bar *of 
limitation — Pica nf exemption under s. 14 of 
the Limitation Act — Not alleged in plaint — 
Whether allowable in appeal — See LIMITATION 
ACT, 1909, s. 14, art. 120, 17 M.L.J. 281. 

(278G-c) — O. VII, rr. 1. 2, 4, 5. 6 -See MORT 
GAGE— REDEMPTION, A.W.N. 1889, 1S7. 

(279G-/) — O. VIII, r. 1, 2, 4,5. 6 — See SUC- 
CESSION Certificate act. 1989, s. 4, ig 
B. 519. 

(2787) — 0. 7, rr. 1.2. 4. 5, 0, O. 27. rr. 2, 3. 
0.29. r. 1 ( = .s 26. Cir, Pro. Code, 1859) — lnicn- 
of—'Thc omission of Honourable, Maharaja , 
etc., no mis-namingl- -The plain intont of s, 26, 
Civ. Pro. Code, is to secure the definite state- 
ment of tho subject and objeot matters of the 
litigation, and the words “so far as they can be 
ascertained ” wore not intonded to oompel a 
plaintiff to insert every namo and title to whioh 
tho defendant may conceive himself entitled. 
The omission of tho titles Honourable ” 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882) 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

“Maharaja” in a plaint does not constitute such 
a mis-naming as to justify the dismissal of the 
plaint. ZAM1NDAR OF BOBBILY v. ZAMINDAR 
OF VIZIANAGARAM, 3 M.H,C. 31. [Overruled,!* 
B.L.R. 443, P.C.] 

(2787-a) — 0. VII, rr. 1. 2, 4, 5, 6. 0. XXVII, 
rr. 2, 3, 0. XXIX, r. 1— See LIMITATION ACT, 
1908, s. 3, Marsh 336 = 2 Hay 314. 

(2787-6)- O. 7, rr. 1, 2, 4, 5, 6, 0, 27, rr.2,3, 
0. 29, r. 1., 0. 6, r. 18. 0. 7. r. li ( = ss. 26, 29, 
Civ. Pro. Code, 1859) — Plaint— Title— of 
honor. — The Privy Counoil held, upon the 
proper construction of the Civ- Pro. Code, that 
the description contemplated by s. 20 includes 
all those titles by whioh a party is known, and 
that, if the plaintiff from animosity, pique, or 
anything in fact but a 6ona fide dispute aa to 
the right to a title, obstinately refused to give 
his adversary that title by which he is generally 
reooguised, the Court ought not to permit or 
sanction that species of insult, but will exeroise 
a sound discretion uuder s. 29, in first requiring 
the plaintiff to amend his plaint and afterwards 
in rejecting the plaint should the first order be 
contumaciously disobeyed. MAHARAJA OF 
VIZIANAGARAM V. RAJALAKSHMI CHALLAYA, 

12 B L.R. 143. P C =18 W.R. 301. 

(2787-c) — (). 7, rr. 1, 2. 4. 5, 6, 0- 27, rr. 2,3, 
0. 29, r. 1, O. 6 r. 18. O. 7. r. 11 ( = ss. 26,29. 
Civ . Pro. ('ode, 1859 )— Title of honor— 
Plaint. — Tho object of s. 26, Act VIII of 1859, 
is to identify all parties to the suit ; aud the 
term “ description ” applies rather to the 
patronymic than to a title such as a Roy 
Bahadoor. A plaintiff's omission to insert 
in his plaint the words “ Roy Bahadoor,” 
though ordered to do so, in describing the 
person sued, was held to be no sufficient reason 
for the rejection of his plaint. KlSHEN C-HaND 
GOLACHA v. MEGHRvT KOOTUKIA ROY 

Bahadur, 12 B.L R 443 Note = l2 W.R. 430. 

(2788)— 0. 7, rr. 1, 2, 4, 5,6, 0. 33, r. 1, 
s. 115 <=ss. 50 (f). 401, 62*2, Civ. Pro Code , 
1802 — Suit in forma pauperis— Relinqu shment 
of part of claim — Court-fte — iietnsion. — An 
applicant for leave to sue as a pauper for 
recovery of a dower debt stated in her applica- 
tion that, “ out of the entire amount of dower 
Rs 125.000 are claimed and the rest is given 
up by the plaintiff.” Tho Subordinate Judge, 
before whom tho application was presented, 
held that this was not a proper compliance with 
s. 50 If) of the Code of Civil Procedure, and 
further that, as no Court-fee was prescribed for 
a suit for recovery of dower, tho case came 
within the latter part of the explanation to 
s. 401 of the Code, and accordingly rejected the 
application. Held that, although the findings 
of tho Subordinate Judge on the above points 
were wrong, the ease did not come within the 
provisions of 8. 622 of the Code. MAHMUD-UN- 
NISSA v. AHMAD HUSAIN, A.W.N. 1900, 211* 
(7 A. 336, 11 0. 6, R.\ 10 B. 270, Diss.) 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1682, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

0. YII, r. 2 ( = 1882, 8. 30 = 1877, s. 30 = 

1858, s. 26. 

(2788-a) — O. VII. r. 2 —See NOS. 2479, 
2664.cZ, 2781-6, 2782, 2783, 2784. 2785, 2786, 
2786-a to /, 2787, 2787-a to c, 2788, supra. 

0. YII,r. 3 ( = 1882, s. 50, cl. 3 = 1877, 

8. 50, cl. 3 = 1859. b. 26.) 

(2789-6)— O. VII, r. 3 — See No. 2664 -d, 
supra. 

0. YII, r. 4 ( = 1882. s. 50, cl. 4 = 1877, 

8. 50 (4) = 1839, a. 26). 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

it was the duty of the Court to issue the sum- 
monses. Nothing in the Civ. Pro. Code em- 
powered the lower Court to rejeot the plaint as 
it did. The penalty whioh the plaintiff inour- 
der for not produoing his original account on 
that day should be limited to that prescribed 
by s. 63, viz., not being able to put in that 
account without the special leave of the Judge. 

Gopal v. Vishnu, 22 B. 971. 

0. YII, r. 10 ( = 1882. s. 37 = 1877, B. 37 = 

1859, s. 30). 

See Plait,’ 


(2788-c) — O. VII. r. 4— See NOS. 2479. 
2664-d, 2782. 2733. 2784. 2785, 2786, 2786-a 
to f, 2787, 2787-a to c, 2788, supra. 

O. YII. r. 5 ( = 1882, 8. 30, cl. 5 = 1877, 

s. 50 (5) = 1859. s. 26). 

(2788-d) — O. VII, r. 5— See NOS. 2479, 
2664-d, 2782, 2783, 2784, 2785, 2786, 2786-a to 
f, 2787, 2787 a to c, 2788, supra. 

O. YII,r. 6 ( = 1882, b. 30, cl. 6 = 1877, 

l. 50, cl. 6 = 1859. s 26). 

(2788-d-l) — O. VII. r. 6 — See NOS. 2479, 
2664-d, 2782, 2783, 2784. 2785. 2786, 2786 a 
tof. 2787. 2787 a to c, 2788, supra, 

O. YII, t. 7 (New.) 


See PLAINT. 

/ 27 g 9 )__ o. 7, r. 7 — Suit for cancellation of 
,, ale-deed by vendor and for recovery of pro - 
nerties — Decree for unpaid purchase-mone y- 
Jurisdiction. — la a suit for the cancellation of 
a sale-deed and for recovery of properties com- 
prised in the sale on the ground of failure of 
consideration , the Court is justified on the 

prinoiple of O. VII, r. 7 of the Civ. Pro Code, 
fAct V of 1908), in giving the plaintiff-vendor 

a decree for the amount of the purchase-money 
t finip was Dot paid to him. MAHA- 

LINGA PATHAN V. TIRUMALAI PlLLAI, 8 M.L. 

T. 133 = 8 Ind. Cas. 61. 

q yn r . 9 =(1882, ■. 58 =1877, s. 38 = 

1359, s 38). 

(2739-0) — O. VII. r. 9-See NO. 2781, supra. 
(2739.M-0 7. r.^.O.7. ^ CcHl i°882)- 

ot r°Z XtriJdZs 63.— -Along 

books. penalty fo • ^ ig case which was duly 

with tbe P lalDt 5 8 o£ t he Civ. Pro. Code. 

registered undor . tract {rom his account 

plaintiff had pu P an( j verifying suoh ex- 
books. For comp J fcbe plaintiff to produce 
tract, the Court ^eredthe^ Q ^ ^ fcha 

his a ° cou “‘the plaintiff's failure to produce the 

b Cks accordingly, Court m.used ^ tssue 

L" that the plaint having been registered 


(2790)— O. 7, r. 10 ( = s. 57. Civ. Pro. Code , 
1882) — Plaint, return of —Court's discretion to 
grant reasonable time to refile plaint returned 
to be filed in proper Court— Limitation, saving 
of . — In an order under s. 57 of the Code of 1882, 
returning a plaint to be filed in the proper 
Court, the Court returning the plaint has a dis- 
cretion to grant a reasonable time for the pur- 
pose, and if the plaintiff re-files it in the pro- 
per Court within that time, his suit will not 
be barred by limitation, even though he had 
filed the plaint in the wrong Court on the last 
date for limitation. NlBARAN CHANDRA 

Banerjee v. 8. C. Mukerjee, 6 Ind. Cas. 

637. 


^ * • i/VUI 


J ft • ^ u » 1 X 7 L/| 

Codc> 1982 ) — Institiition of suit in wrong Court 
—Procedure to be adopted.— Bom. Act XVII of 
1879, s. II. — Where a plaint is presented to a 
Court having to jurisdiction to try the suit, 
the proper procedure to be adopted by the 
Court is to return the plaint for presentation 
to the proper Court and not to rejeot it. In 
this case, a suit was brought in Court H 
under the Dekhan Agriculturists’ Relief Act,’ 
on the allegation that some of the defendants 
(who were alleged to be agriculturists) held 
lands within the jurisdiction of that Court. 
But the Court, having found that those defend- 
ants were not agriculturists and that the suit 
ought to have been brought in Court S, within 
whose jurisdiction the other defendants (who 
were agriculturists) resided, rejected the suit. 
Held that the plaint should not have been 
rejected, but should have been returned, under 
s. 57 of the Civ. Pro. Code, 1882, for present- 
ation to the Court 8. LADHAJI v. Hart 
23 B. 679. 


/. r. uu =S, 07, c IV. Pro. Code 

1882 )— Want of jurisdiction— Return of plaint bv 

appellate Coun— Statement by pleader, binding 
on client — Where, in order to bring the suit with- 
in the jurisdiction of the Court, tbe plaintiff’s 
pleader wrongly stated the nature of a case 
whioh was accepted by the other side, and the 
oase was proceeded with, held, that the plaintiff 
was bound by the election of his vakil to treat 
the suit as of a particular nature, and could 
not question the jurisdiction of the Court and 
claim the return of the plaint for presentation 
in the proper Court ; for an appellate Court ia 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1892, 
X of 1877, XXIII of 1861 and VIII of 
1859 ) — rnntinn ->d . 

not bound, under all oiroumstances. to return 
a plaint, where defeot of jurisdiction appears, 

Yacoob v. Mohan Singh, ll M. 482. 

<2791-0.1-0. VII, r. 10— See APPEAL-OR- 
DERS. 8 C. 831. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

(2793-c) — 0. VII, rr. 10 13, O XLIII, r. I— 
See COURT fees, 7 B.L.R. 663, F.B. = 16 
i W.R. P.B. 10. 

0 YII, r. 11 ( = 1832, ss 93and 54 = 1877, 

ss. 33 and 34 = 1859, ss. 29. 31 and 31). 


(2791-6)— O VII, r. 10 -See APPELLATE 

court) Powers of appellate Court, 55 

P.R. 1878. 

(2791-0 — 0 VII, r. 10 — Return of plaint — 
Old stamp — 'Iredir. to he given by proper Court 

—See Court Fees Act, 1870, &. 30, 21 M.L. 
J. 533, P.B. 

(2791-c-D-O. VII, r. 10 -See PLAINT— 
Return of plaint. 83 P.R. 1869, 39 P.R. 
18*2, 17 P.R. 1875. 

(2791-d) — O. VII, r. 10— See PRINCIPAL 

and agent— Miscellaneous, 2i W.R. 
107. 

(2791 -e) — 0 VII. r. 10-.S\r REG. I OF 1877, 
Ajmir Courts, s. 21, a.w.n 1902. 215. 

(2795 f)—Q VII, r. lO-cSr’C NOS. 392, 423, 
425, 437, 469, 475, 505, 1933, 2761-/, supra, AND 
NOS. 2802-// , 4039. infra . 

(2792)— 0 7, r. 10, s. 107, (2), O. 22, r. 11, 
s. 104, 0.43. r- 1 ( = s.s. 57, 582, 588 (6) of Civ. 
Pro Code , 1882) — Order returning an appeol 
lor presentation to proper Court, appeal against 
Chief Court, appellate juris diction of. — S9. 67 
and 682 of Civ. Pro. Cjde, cm bo read together 
and a. 688 (6) applies to memoranda of appeal 
as well as to plaints. The Chief Court, there- 
fore, has jurisdiction to hear an appeal from an 
order of a District Judge, returning an appeal 
for presentation to the proper Court. MAUNG 

Po Mya v. Palaniappa Chetty. 1 LB R. 
32. [ R ., 14 M. 462, 9 A. 11.] 

(2792 a)— 0 VII. r. 10, p. 115-5?e APPEAL 
—Miscellaneous. 14 m. 462. 

(2793) — O. 7, r. 10, O. 41. r. 23. 0. 43, -. 1 
( — ss. 57. 562, 538 (6). fit;. Pro Coie, 1877) — 
Itcturn of plaint aft*r trial to be presented to 
proper Court — .Iorx»a/ — Potv< r ot apcellatc 
Oourt to remand. -Wbero a District Muusifi 
having jurisdiction in suitp below Rs. 1,000 in 
value, fully triod the case and came to the con- 
clusion that the jurisdictional value of the 
property wao more than Rs. l. 000 and returned 
tbe plaint to be presented in a propor Court. 
held that the District Judge, if bo was of 
opinion that the valuation of the suit by the 
plaintiff was correct, should not, remand the 
oase for re-trial, and wa* bound to decide tbe 
oase on the merits. KUSHI RAM v. DaLIiT 

khan, a.w.n. 1882, 45. 

(2793-a)— O. VII, r. 10, O XLI, r. 23, 

O. XLIII, r. i— ,sv<* appeal -Orders, 3 A. 
855. 

(2793-6)— O. VIT, r. 10 and 0. XLIII, r. 1 
and s. 104 — See JURISDICTION OF REVENUE 

COURTS, 6 P.W R. 1908 = 95 P.L.R, 1909. 


See Plaint. 

(27941-0 7, r. 11 ( = s 51, Civ. Pro. Code , 
1877) — Rejection of plaint - — A plaint- can only 
be rejeotea under s. 54 r f the Civ. Pro, Code 
before it is registered. HUBIBUL HOSSEIN v. 

i Mahomed rez*. 8 C. 192 = 10 C.L.R. 385. 
/F>s.. 12 A. 553, U. B. R. 1892-1896. Vol. II, 
263, 27 C. 376, 1 N.L.R. 103, 4 D.L.J. 421 = 

11 C.W.N. 38 = 1 M.L.T, 355 = 34 C. 20, F.B.] 

(2795) — 0. 7, r. 11 ( = s. 54 ( 6 • , Cir. Pro. Code, 
1877). — An appellate Court returning a memo- 
raudum of appeal a3 being insuffioieutly 
stamped, must fix. a time within which the 
deficiency must be supplied. SHEO PaRTAR 

, Singh v. sheo Gholam Singh, 2 A. 8?5. 

[Cons., 12 A. 129, F.B.] 

(2795-a)— O. VII, r. U-Sec ACT XV OF 
1865, s. 30, 3 B.H.C. A.C. 113. 

(2795-6) — O. VII, r. ll — Order of Assistant 
Colleotor rejeoting plaint — Appeal— See U.P. 

. ACT II OF 1901, s. 177, 5 Ind. Cas. 371. 

(2795 c)-0. VII, r. 11— See COURT FBBS 
ACT, 1870, s. 10, 2 M. 303. 

(2795 <*)— O VII, r. 11 — Suit filed on last 
day of limitation on insufficient Court-fee— The 
| insuffioienoy not disoovored until After expiry 
’ of limitation for the 6Uit— Suit held barred — 

See Court-Fees act, 1870, b. 28, A.W.N. 
1906, 21=28 A, 310 = 3 A L J. 838. 

(2795-e) — O. VII, r. 11 — See JURISDICTION 
OF CIVIL COUTS, 6 C.L.R. 201, P.0. 6 I. A. 
120. 

! (2795 /) — C. VII, r. ll — Sc* LIMITATION — 

| Miscellaneous, 12 w.r. g, P,c = 2 B.L.R. 
j 11. P C. = 12 M l. A. 292. 

! (2795*0) — 0. VII. r. 11— See LIMITATION 

| ACT, 1908, 9. 3, 16 A. 65 *» A.W.N. 1893, 29. 

j (2795 -h ) — 0 VII, r. 11 — Presentation of 
1 plaint on insufficient stamp— Time allowed for 
! making good deficiency, and deficiency made 
1 good within time allowed, but alter limitation 
i period- Limitation— See LIMITATION ACT, 

! 1908, s. 3, 6 M-L.T. 129. F B. =32 M. 305 = 

1 1 Ind. Cas. 507 = 19 M.L.J. 340 = 4 lud. Cas. 
503. 

» 

1 (2795-?'— O. VI 1. r. 11 — See LIMITATION 

I ACT, 1908, s. 3, art. 23, 2 0.0. 41. 

(2795-i-l) — O. VII. r. 11 — See BEN. REG. 
VII OF 1822, 2 B.L.R P.C. 111. 137-12 M. 
l.A. 292=12 W R. P.C. 6. 

1 4 

0795-/)— O. VII, r. U — &*• NOS. 56, 105. 
195, 340, 515, 516. 1932. 2400. 2410, 2410-a, 
2412-a, 2425, 2430, 2436, 2492 a, 2502-a 
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C\y. Pro. Code (Acta Y of 1908, XIV of 1882. 
X of 1877. XXIII of 1S61 and VIII of 
1859)— continued. 

25 14-a, 2664 c. 2757-6, 2759, 2760. 2761, 2762, 
2763.2764, 2764 a, TO o, 2765, 2766, 2767, 
2768, 2769. 2770, a77I, 2772, 2773. 2774, 2775, 
2776, 2777, 2778. 2778 a, 2779. 2780, 2781, 
2787 6, 2787-c, supra and NOS. 4SS7, 5684, 
infra. 

(2795-7-1) — O. VII, r. 11. s. 107. O. XLI, 
r. 3 — See Court Fees act. ss. io, n, 2 b, 
12 A. 129, F.B. = A. W.N. 1890. 39. 

(2795-6) — O. Vlf, r. 11. O. VT, r. 8 — See 
Limitation act, i90s, ss. 3, 4 & 5, 20 M. 
319 = 7 AI.L. J. 257. 

(2795 l- — O- VII. r. 11 cf- O. VI, r. 8 — See 
Valuation of suits, is 13. 517. 

(2796) — 0- 7. ?*. II. O. 6, IS. (=s. 54, Civ. 
Pro. Ctde, 188 2).— S. 54, C.v. Pro, 1882, 
may be applied at any stage of a suit. IvAKA- 
»TAMarvr.n NnRvrvN (’.oriCRLL 1 C W.N. 


J , ~iL.lL. l ' J 

(2797) — 0. 7, r. 11. O. 6, r. 18 ( = s. 54. 
cl. (b),Giv. Pro . Code 1832 )— Plaint, admission, 
registration and icje tion of . — It is oompetent to 
a Court to reject a plamt under s. 64, cl. (6) of 
tbe Civ. Pro. Code, after it has been admitted 
and duly registered. A plaint was presented on 
the 23rd June. 1902. insufficiently stamped. 
The plaintiffs were directed by the Court to pay 
the deficit Court fees on or before the 5tfa July; 
the Court fees were supplied on the 9th July. 
No prayer was made for extension of time, nor 
was an order made in that behalf ; but the 
plaint was directed to be admitted and regie- 
tered At the final hearing, the plaint was 
rejected upon objection taken by the defendant 
that the defioit Court fees had not been paid 
within the time allowed. Held that under 
the circumstances of this case, the plaint ought 
DO t to have been rejected, but the Court ought 
to have proceeded with tbe suit, as if H bad 
been instituted on the date the deficit Court 
fee8 wore aotuallv paid, dismis-ing such portion 
of the cla-m, if any, as might, in this view, be 

barred by l.m.tat.on. Pl . D ^^ NA 4 ^ - H 

amaNT LAL MISSFR. 4 CL J. 421, * ; B-U 

C W.N. 38 = 1 M.L T. 353 = 34 C. 20. .£.,34 

C 305 = 5 C.L J . 270.] 

(07 qo. q 7 II. O. 6. r. 13 <=s. 54 Civ. 

p C n de 1832) — Court Fees Act. s. 10. S. 54, 

c v Pro ' Code, lbfc'2 o»u be appl.ed at any 

. m suit a* the section contains no 
stage of a suit 303f 8 C . 172, 

limitation *** 10 of the Court Fees 

D . 12 A- 553. b- p ro Cod 

aod a dismissal under the former wou a not 

%r, 

the plaffit D was f undervalued and^nderstamped, 
the plaint wa been rejected under 


Civ. Pro. Code (Acts Y of 1908, XIV of 1S82, 
X of 1»77, XXIII of 1861 and VIII of 
1859)— continued. 

would be a bar to a subsequent suit on the same 
subject matter, MALE v. MAUNG PO MaUNG 
U.B.R. 1892—96, 253. 

(2799) — O. 7, r. 11. O. 6. r. 18 ( = s. 54. Civ. 
Pro Code. 1882 - Rcqst ration of plaint— Rejec- 
tion.— The terms of s. 54. Civ. Pro. Code, are 
imperative and mandatory. So tbe registra- 
tion of a plaint docs not prevent its rejection 
under s. 54. 13RAHMOMOYI DASI v. ANDI 8l, 
27 0 376 (8 C. 192, Diss.t [Appr., 34 C. 20 

F.B =4 C.L. J. 4 21 = 11 O.W.N. 38 = 1 M.L.T. 
355.] 

(2800)— O. 7, r. 11. O. 6. r. 18 ( = s 54, Civ. 
Pro. (' oio , lS32»-£ jfc ?<>>• of plaint —Proce- 
dure — Plaint not to l> e reiectet in part . — 
Under s. 54 of tb -1 Cocie, i G)urt cannot rejeot 
a plaint in pm. R \GUBANR PURI v JYOTISS 

Swarupf A W.N. 1907, 63 = 29 A, 325. 

(290 U— n 7, r 11, O. 6, r. 13 ( = s . 54, Civ. 
Pro. Cole, 1892 ) — Jurisdiction of Civil Court— 
Burma Land and Revenue Act, ts 15,16, 19 , 
55 (6), 56 Dispute as to right to occupy or to 
possess land not covered by a grant or base or in 
respect of v)hPli no declaration has been made— 
Land occupied under rules r< quieting its tempo- 
rary occupation. — The jurisdiction of a Civil 
Court is not necessarily birred by s. 56, Burma 
Land and Revenue Act, in a dispute between 
persons a9 to the right to possess or oooupy a 
part of a registered holding not covered by a 
grant or lease under e 18 and in respeot of 
wbioh no declaration under s. 15 has been 
made, because there is no law requiring a land- 
holder to obtain a declaration of his status 
under s. 15. But s. 56 of the Land and 
Revenue Act bars the jurisdiction of a Civil 
Court when tbe claimant, admits, or when it 
otherwise appears, that he claims to oooupy 
merely under s. 19, that is. under rules regulat- 
ing the temporary occupation of land over which 
no person has a right of either of the ol. (a) 
and lc) of s. 6. The provisions of s. 56 of the 
Burma Laud and Revenue Aot, 1376, that inter 
alta, no Civil Court shall exercise jurisdiction 
in *• claims to ocoupy or resort to lands under 
ss. 19, 20 and 21, and di-putes as use or enjoy- 
ment of such lands betweeu persons permitted 
to ocoupy or resort to the same” is a positive 
rule of law, which affords grounds for the 
rejection of a plaint. If a plaint does not con- 
tain particulars sufficient to make it appear on 
the face thereof that the Court has jurisdiction, 
this would be sufficient ground for returning 
such plaint for amendment under s. 53 of the 

Ccde .\ ft lf - duri ”S course of a suit, a Judge 
is satisfied oj the ev.deoce produced bv the par- 
ties that the claim or dispute cr part thereof is 
one covered by ol. <6, of s. 55 of the Land 
and Revenue Act, it would be his duty to 
dismiss the suit or such part thereof on the 
ground that the Court, over which he presided 
had no jurisdiction to determine such claim or 

B. R U 18 ° V * MAUNG Tar <>K, 1 £! 
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Civ. Pro. Code {Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

{2802)— 0. 7 , r. 11, 0. 6. r. 18 [ = s. 54 (c) 
Civ. Pro. Code, 1882] — Non-joinder of a parly as 
plaintiff, — Held that, on objection taken by the 
defendant on tbe ground ot the non-joinder of a 
party a3 plaintiff at tbe first hearing, the plaint 
may be rejected under s. 54 (c) without being 
returned for amendment, if tbe plaintiff insists 
on adhering to the allegation that tbe contract 
sued on was entered into with him alone ; and 
that the appellate Court may dismiss bis appeal 
against tbe order of rejection without giving 
him an opportunity to amend his plaint by 
adding the party who should originally have 
been added. PHOLU SHAW v. DlTTA SINGH, 
94 P.L.R, 1901 = 56 P R. 1901. (6 C. 815, 156 

P.R, 1889, F.B., 96 P.R. 1891, F.B, , 11.) 

(2802-a) — O. VII, r. 11, O. VI. r. 18— Pay- 
ment of additional oourt-fee — Effeot as regards 
limitation— See COURT FEES ACT, 1970, a. 10, 
27 A. 197 = A.W.N, 19C4, 224. 

(2802-6)— O. VII, r. 11, cf. O. VI, r. 18-See 
Court Fees act, s. 28, A.W.N. 1904, 133. 

(2802-c) — O, VII, r. 11, O. VI, r. 18— See 
LIMITATION ACT, 1908. s. 3, 27 C. 814 = 4 O. 
W.N. 818, 74 P.R. 1903. 

(28C2-d) — O. VII, r. 11, O. VI. r. 18— See 
VALUATION OP SUIT, 23 A. 423 = A.W.N. 
1901, 118. 

(2802-e)— O. VII, r. 11,0. XVII, r. 3— See 

Appeal— Decrees and execution of 

DECREES, 11 A. 91, F.B. =8 A.W.N. 286. 

<2802-/1 — 0. VII, r. 11. O. XLI. rr. 11, 3, 
88. 107 (2), 100. 101— See SPECIAL OR SECOND 
APPEAL— ADMISSION OR REJECTION OF 
APPEAL, 15 A. 367 = A.W.N. 1893, 115. 

(2802-7) — 0. VII. r. U (c), 0. VI. r. 18— See 
Limitation act, 1908, s. 3, 13 A, 305 = n 
A.W.N. 99. 

(2802-7i) — O. VII, rr. 11, 10— See JURISDIC- 
TION OF CIVIL Courts, 15 a. 387 = a.w.n. 
1893, 164, F.B. 

(2802-i) — 0. VII, r. 11, 0. VI. r. 18. O. VII, 
r. 12. s. 100— See COURT FEES ACT, ss. 6, 
10, 12, 29, 7 A. 528 = A.W.N. 1885, 140. 

(2803)— 0. 7, r. 11, O. 7. r. 13 and 0. 43. 
r. 1 ( = ss. 31. 36 Ciu. Pro. Code , 1859)— Court 
Fees Act iVIl of 1870), s. 12, cl. (i)— Plaint in- 
sufficiently stampted— Rejection of suit by Dis- 
trict Judge— No right of appeal.- There* is no 
right of appeal against the rejection of a suit by 
a Distriot Judge on tbo ground that tho plaiut 
was not properly stamped. Any such right to 
whioh the plaintiff might have boon entitled 
under ss. 31, 36 of tho Civ. Pro. Code, Act 
VIII of 1859, has been taken away by s. 12, 

01 (i) of the Court Fees Act, VII of 1870. NARA- 
YAN MADHAYRAO NAIK AND ANOTHER v. 

The Collector of thana, 2 B. 145. [F.\ 

2 B. 219, 9 B. 355 : E.rpl. t 10 B. 610, F.B 

4 M. 204, 12 C.L.R. 148, 4 M.L.J. 183, F.B,! 
23 B, 486.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

0. YII, r. 12 ( = 1882, 8. 55 = 1877) s. 88). 

See Plaint. 

(2803 a)— O. VII, r. 12-See No. 2802 (i) 
supra. 

(2804) — 0. 7, r. 16, 0 . 41, r. 18 ( = s$ 55, 557, 
Civ. Pro. Code, 1882)— Order dismissing 
appeal under s 551. effect of — Lower Courts com- 
petency of. to amend it> own decree alter such dis- 
missal . — Where the High Court dismisses an 
appeal under s 551 of the Civ. Pro- Code, there 
is no decree of tho High Court whioh oan be exe- 
cuted and in whioh the deoree of the lower Court 
should be taken to have become merged. Suoh 
order of dismissal cannot be said to have con- 
firmed or varied or reversed tbe decree of the 
lower Court, which Court, therefore, has 
jurisdiction to amend its deoree to bring it into 
accordance with its judgment. Babu v. VAJIB, 
21 B. 848. [Diss.. 22 M. 293, 8 P.R. 1903 = 

33 P.L.R. 1904, 4 C.L.J. 566 ; Not F., 30 A. 
290 = 5 A.L.J. 594 = A.W.N. 1909, 109, 11 C.L. 

J. 159 = 5 Ind. Cas. 261 ; R., 10 M.L.J. 216, 
74 P.R. 1905=182 P.L.R. 1905.] 

O. YII, r. 13 ( = 1882, 9. 56 = 1877, B. 56 = 

1859, s. 86). 

See Plaint. 

(2804-a) — O. 7, r. 13 ( = Cir. Pro . Code , 1977, 
s. 56 )— Illegal order of remand — Appeal. 
— This was an appeal from an order by the 
lower appellate Court under s. 562, Oiv. Pro. 
Code, 1877, remanding the case for re-trial and 
directing what issues should be tried. Before 
the appeal came on for hearing the Court of 
first instanoo had carried such order into effeot. 
Held that, under the oircumstanoes, it was 
useless then to disouss the propriety of the 
order. PRAG LaL v. RAGHUBAR DAS. AW. 
N. 1981, 174. [R., 4 O.C. 239, 30 A. 479, F.B. 
= A.W.N. 190b, 195 = 4 M.L.T, 162 = 5 A.L.J. 
447.] 

(2805)— G. VII, r. 13— See NOS. 341, 2793-e, 
2803, supra. 

(2805-a) — O VII, r. 13. O. XLIII, r. 1— See 
appeal— Orders, 42 P.R. 1S74. 

(2805-61-0. VII, r. 13, 0. XLIII, r. 1 -See 
COURT Fees ACT, 1S70, s. 12, el. 1, 23 W. 
R. 296. 

0. YII. P. 14 ( = 1882, s. 89 = 1877 s. 59 = 

1859, s. 39 (1)]. 

See Plaint. 

(2805-c) — O. VII r. 14— See INSPECTION OF 
DOCUMENTS, 9 Bom. L.R. 1094 = 32 B. 152. 

(2305 c-1)— 0. VII r. 14 — See No, 2781, 
supra, 

(2S05-d) — 0. VII, rr. 14 and 18 — See PRO- 
DUCTION OF DOCUMENTS, 8 B. 377. 

.(2805-e) — 0. VII, rr. 14,18 0. XIII, cf. 1, 
2 — See PRODUCTION OF DOCUMENTS, 8 M. 
373. 
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Civ. Pro Code (Acts Y of 1908, XIV of 1882 

1877 ; XXI11 of 18 ^1 aod VIII of 
looy; — continued. 

(2S05 /i O VII, rr. 14, 17, 18— See EVI- 
DENCE-MISCELLANEOUS, 12 W R Si P n 
= 3 B.L.R. 34, P.C. = 13 M.I.A. 77 

(2805 r/ —O VII, rr. 14, 17, 18— See Privy 

Council, Practice of— General, 3 b.l 

R.P.C. 34 = 12 W.R. 32, P.C, = 13 M.I.A. 77* 

(2805 h)-0 VII, rr. 14,17 & 18 — See PRO- 
DUCTION OF DOCUMENTS, 1 Iod. Jur. O.S. 
14. 

(2806) S 115. 0. 7, rr. 14, 17, 18 ond s. 99 
( = 5S. 642, 59. 64. 63, 578. Civ. Fro Code 
1882) — Appt llote Crurt ncing in cont- avention 
of s 573 of the Civ. Pro. Code {Act XIV of 1832) 
— Ctu'iof fi st instance allowing document on 
which suit bas* d t , tc produced at a late >taqc — 
Appellate Court , if [may revet a»d on what 
gr und— Dealing wi'h < ass as if th->e was no 
evid nee whin in f :cl th re was — Hgh Court's 
powtr to interfere in r. vision. — Where a doou- 
menl upon whioh a suit was based was not 
produoed along with the plaint, but tbe Cjurt 
allowed it to bo produced at a later stage and, 
relying on it, gave the plaintiff a decree, but 
on appeal, the appellate Court rejected the 
document merely because it was not produced 
along wit h the plaiDt, and dismissed the suit, 
held, that, having regard to the provisions of 
s. 578 of the Civ. Pro, Code (Act XIV of 1882), 
the appellate Court aoted illegally and with 
irregularity in the exeroise of its jurisdiction, 
and tbe High Court could interfere. (11 C. 6, 

3 C.W N. 581, R ) Tbe policy underlving ss. 62 
and 63 of the Civ. Pro. Code (Act XIV of 1882), 
is to exclude evidence, as to the existence of 
whioh at the date of the suit there may be rea- 
sonable doubt, and as to the genuineness of 
whioh suspicion might rightly arise because it 

^ a f. laf.p qf.uan ( ft R Q77 lO n 
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was Droduced at a late stage. (8 B. 377, 12 C. 
W.N. 312. 8 GE J. 147, R.) The appellate 
Court in the above circumstances should have 
considered whether leave for the reception of 
the document was properly granted, and 
whether the trial was prejudiced thereby, and 
whether, by reason of the delay in the produot- 
tion of the dooument, there was a well-founded 
ground of suspioion that this document was 
not genuine. Tbe appellate Court dealt with 
the case on the footing that, besides the exclud- 
ed dooument, there was no other evidence to 
support the plaintiff's case, when, as a matter 
of fact, there was other evidence on tbe record. 
Held, that tbere was no proper trial and it was 
incumbent on the High Court to interfere. 
MEWA Lad SAHU v KUMERJI JHA, 13 C.W. 
N. 797 = 10 C L J. 33 = 2 Ind Cas. 946. 

(2507 )— O 7. r. 14. O 11, rr. 12, 13 { = ss. 59. 

9 Civ Pro . Code, 1882) — Su'-t for dissolu- 
tion of marriage on the O’oundof w fe's adultery 
— Poiurr to order discovery of documents in the 
possession of petitioner.— la a suit for dissolu- 

tion of marriage on the ground of wife's adultery, 
the co-respondent served tbe petitioner with an 
order under s. 59 of the Civ. Pro. Code, 
to file a list of all documents relied upon by 

0. II — 107 


129 


CiV X Pr “' of ‘BOB. XIV of 1882. 

1859, -conkS ° f 1861 aDd VI11 of 

him in support of his suit Th« 

petHjoner was bound under s. 59 of’the cfv 
mendin' 3 h° ^ “ iist of »» '•«»« »n/aooZ 

relied on ? fl Li° Sfi ? IO V r power whioh he 

c. v d ci wn r.°i9m: adu,tery 

(2807-a) — O. VII r 14 O n 
ACT IV OF P^laSir 

(2807-6 -o. VII, r 14 O /XT tt 

See Practice and procedure 2 i'm. 4907 

— o. YII. , ,8 (=.,882. 60 = 1877). s. 60 

(2807-6.1,-0. VII r 15 <?„„ J 

supra. ’ * See No. 2708, 

— o. YII. r. IB (-1888, a. 61-1877. a. 61.) 

(2807 c)— O VII r 16 

sum-OENERAE.’gi A 7 7 i e PARTIES to 

1*859, 's'. 39 .V < = 1882 ' s - 62 = 1877, s. 62 = 

1 8 7 0 8 ,° J; f. 1 ^2° 'l 5 V B T ’ 6 a 7 . 17 ~ See STAMP ACT, 

T° ,2 A° 7 2806, 5«p JanDNo.IoOO. fa/ra. 

AND 8 p 7 ROCEDulE r, lM.H'.C 8 76f: e PRA ° TICB 

(2807 /p)-0. VII r- 17 IQ o 

duction of documents, , m ho ,68' 

Beurke. O 0. 9,=Cor. 15,. Bourse 

O. YII r. 18 ( = 1882, ,. 63 = 1817, ,. 63 = 

1859. b. 39.) 

See Plaint. 

(2807-ft ) — O 7 r . 18 (=< qq r** 

Code, 1859) — - Rec ption of documents— DeUtyi* 
production— Reason for a clay - Although the 

Courts are vested with a discretion nnlr \ 

VIII of 1859 as to the reception of dooumsnts 

not submitted with the plaint sufficient rTa 30Q 

must be assigned for the delay in producing 

them. GHOLAM Mahomed v Mata n 5 
98 PR. 1867. v. MAYA Da S B, 

(2807-t) O. VII, r. 38 — See NOS* 2805 t 
h, 2806, 2807-e to g, supra. to 

— O. YIII, r i ( = 1882, s. 110 = 1877 r an 

= 1859, b. 120.) 8 * 110 

See Written statement. 

(2808)— O. 18. r. 1 ( = s . 110, Civ Pro CnX* 

fi7J > r> SUP ^ emental Writ,en lo be 

filed be* ere hearing— Admissibility as 

for off. ct ng credit of witness.— When a defend* 

ant, in a euit for wron R lul dismisal, proposes 

—> « - ...i «■ - “.5n. ■ 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII 

1859)— continued. 

file a supplemental written statement before the 
hearing ; consequently, after the parties have 
entered on their oase, suoh transaction could 
not be made the subjeot of an ancillary issue, i 
but the Court, however, should allow the pro- 
posed questions to be put for tbe purpose ot 
affecting the credit of a witness. MUNCHER- 

shaw Bezongi v. The New dhurumsey 
S. AND VV. COMPANY, 4 B. 576. 

r 280S a)— 0. VIII, r. 1 — See NOS. 3032 a, 
3217-//, infra. 

0. YIII, r. S = (New.) 

(2808 a 4 ,— O. VIII, r. 5 -When defendants 
deemed to have admitted notice — See CON- 
TRACT ACT, 1872, s. 73, 9 Ind. Cas. 470, 

0. YIII, r. 6 ( = 1882, s. 111 = 1877, a. HI 

= 1839, s. 121.) 

See SET-OFF. 

(2809)— O. 8, r. 6 ( = s. Ill, Civ. Pro. Cole, 
1882) — Right of defendant to set-ff a claim Jor 
unascertained amount. — S, 111 ot the Civ. Pro. 
Code does not take away from parties any right 
to set-off, whether legal or equitable, which they 
would have had independently of the Code; and 
tbe right exists not only in oases of material 
debts and credits, but also where cross demands j 
arise out of the same transaction, or are so con- 
nected in their nature and oircurastances as to 
make it inequitable that the plaintiff should 
recover, and the defendant should bo driven to 
a oros8 suit. (2 M.H.C. 296 and 4 B. 407, , 
Appr , and Foil.) Where, therefore, the suit was 
one for contribution in respeot of a deoreo 
obtained jointly against the plaintiff and defend- 
ants, but liquidated by the plaintiff alone, in 
respect of arrears of rent of an ijara held by the 
plaintiff and defendants, held that the defend- 
ants wore entitled to a set off of tho amounts 
they had paid for the plaintiff in respeot of the 
same ijara rents for previous years, but not of 
an arrear of ront due to tho defendants them- 
selves from the plaintiff in respect of lands held 
by him in nij jote. which last could bo recover- 
ed onlv by separate suit. BHAGHAT PANDA 
V. BAMDEB PANDA, 11 C. 557 [Relied upon, 
16 C. 711 ; R , 10 A. 587, 15 A. 9 -12 AAV.N 
115, 21 B. 126, 19 AAV.N. 143, 8 CAV.N. 174.] 

(2810)— 0. 8, r. 6 ( = s. Ill, Civ. Pro. Cede , 
1882) Set-off. right of. against receiver — 
Equitable set-off — 8. Ill of the Civ. Pro. Code, 
is not exhaustive and does not preclude tho 
defendant from relying cn an equitable set-off, 
which cannot bo brought strictly within tho 
terms of the section. 8o, where a roeeivor sues 
for the debt duo to a person, it is open to the 
defendant to urge against the receiver, a 
defenoe of sot-off, whioh ho oould have urged 
against the creditor himself. Suoh a dofouco 
is allowable, although tho sum olaimed to be 
setoff is not “locally recoverable by tho 
defendant from the plaintiff (receiver), 
within the meaning ofs. Ill* Oiv. Pro, Code. 


Civ. Pro Code (Act« Y of 1908, XIV of 1882, 

X c 1877, XXIII of 1861 and VIII of 
18U ; — continued. 

In such a oase, it is further not Deoessary to 
have the written statement stamped ao a 
plaint. SUBRAMANIAN CHETTIAR V. MUTHU- 
SWAMY AIYENGAR, 17 M L J. 481. 

(2811) — 0. 8, v. 6, ( = s. Ill, Cm. Pro. Code , 

1882> — Set off — Damages not ascertained -Scope 
of section. — in a claim for money due on a 
contract, unascertained damages for hreaoh of 
' a contract may be set-off. 8. Ill is not an 
i exhaustive enactment on tho law of set-off , and it 
does not take away any rights of set-off, legal or 
equitable, whioh the parties would have inde- 
pendently of its provisions. GOBIND PAR- 

shad v. Murree Brewery Co., 47 P.R. 

1893. 

(2812) — O. 8, r. 6 ( = $. Ill, Civ. Pro. Code. 

1842 )— Cross demand arising out of same tran - 
sactxon—Specifiid amounts — The right ot set- 
! off will ho found to exist snot only in oases of 
mutual debts and credits, but also whore the 
cross demands arise out of one and the same 
transaction, or aro so connected in their nature 
and circumstances as to make it inequitable 
that tbe plaintiff should recover aud the 
defendant bo driven to a crcs3-suit, although 
the oross demand may not amount to a set-off 
under s. Ill of tho Code. Speoified amonuts 
aro not necessarily ascertained debts. G. 
CHISHOLM v. GOPAL CHUNDER SURMA, 16 C. 

711, (11 C 507, Relud on ; 2 M.H.C. 296. R.) 

(!) 11 CAV.N. 215 ; R.. 15 A. 9 = 12 A.W.N, 

115, 21 B. 126, 19 AAV.N. 143, 8 CAV.N. 174.] 

(2S131 — O. 8, r. 6 ( = s. 111. Civ Pro. Code , 

1882) — Equxta lc right of set-off exis's when?— 

An equitable right of set-off exists in this 
oountry when both tho olaim of tho plaintiff 
and that of the defendant arise out of the same 
transaction though tho claim sought to he set- 
off is not within the provisions of s. Ill of the 
Civ. Pro. Code. Q uecre— Whether, if the 
defendant’s olaim were one whioh the Small 
Causo Court oould eutortain, it would have 
power to mako a deoree in favour of the defend- 
ant for auy balance whioh might bo found due 
to him, after deducting a sufficient sum to 
satisfy bis debt to the plaintiff. BRO.TENDRA 

Nath Das v. The Budge Budge Jute 
MILL CO., 20 C. 327. 

(2814' — 0.8,r. 6 ( = $. Ill, Cio. Pro. Code, 1S92) 

— Set ot) —Technical and general— Plea of pay- 
ment— St t-off of time-barn d debts.— Tho words 
“ ascertained sum ** in s. Ill, Oiv. Pro. Code, 
do not mean a sum admitted by tho plaintiff, 
but a sum of money tho amount of whioh is 
known. Where defendants sued upon au agree- 
ment to tho effect that tho rents payable on 
account of lands held by plaintiffs under defend- 
ants wore credited to the plaintiffs on aocount 
of rent due to him from the defendants. Held 
that the plea was one of payment and of aooount 
and sot-off in a general seuse, and not one ot 
teohnioal set-off undor s. Ill, Civ. Pro. Code. 
Held further that, the true issue in the owe * 
beipg as stated above, the oase oould no% be 
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€i». Pro Code (Acta Y of 1908, XIV of 1882 . 

° 18 77, XXIII of 1861 and VIII of 
1od9) — continued. 

i. /Y saying that there could be 

" f.'”,, 11 technioal oense of a time. 

barred debt Edward Dalglesh v. Raaidin 

Singh Chowdhdry, h c.W.n. i70 = 5ind 

67. 

li 2 ® ,5) ~°- G I"*- HI, Civ. Pro. Code. 
1682 )- Set-Off and right to deduct distinguished 

-~A set- 1 ff must be pleaded as such and is 
chargeable with a Court fee ad valorem , as if it 
were a plaint. The right of set-off, it has been 
said with reference to the English Law, which 
is praofically re-produced in s. ill of Civ. Pro. 
Code, “ must be distinguished from the common 
law right of a defendant to reduce or defeat the 
claim of the plaintiff, by giving evidence of 
some matter arising in the course of the same 
transaction in respeot of which the claim is 
made. In a suit for wages, defendant claimed 
up the right to deduct sums paid for plaintiff’s 
passage money and house rent. There was no 
agreement that these should be deducted from 
plaintiff’s wages. The Court held that defend- 
ant was not entitled to deduct the amounts 
but must plead a set-off under e. Ill, Civ. Pro’ 
Code. J. N. JOHANNES v. R. W. MARSHALL 
U.B R. 1897— 1901. Yol II, 244. 

(•28161—0. 8. r. 6 f = .s 111, Civ. Pro. Code , 
1882; — Rent-suit — When set eff allcived,— In a 
rent-suit, a money decree against plaintiff may 
be set-off. But if the defendant had applied 
for execution of the deoree, then, s. Ill, Civ. 
Code will cease to apply. Bharat 

_ T- r _ . . . 
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Pro. uooe win cease to apply. Bharat 
Prosad SAHI v. Rameshwar Koer, 30 c 
1086 = 8 C.W.N. 118. [D., 11 C.W.N. 215 ] 

(2817) — 0-8. r. 6 ( = s. Ill, Civ. Pro. Code , 
1882) — Monen-decrees against ' t landlord. — 4s- 
signmenl by landlord of rental claim — Right of 
tenant to claim set-off as against assignee . — 
Where a tenant held money-decrees against his 
landlord, an assignee from the landlord of 
rectal claim against the tenant was entitled to 
the olaim, subject only to the right of the tenant 
to set-oS the amount due under the deorees. 

Sitaram Brahmin v. Kanhaiyalal. 16 

C.P.L R. 118. (8 A. 396, 15 M. 29, R.) 

(2818) — O 8, r. 6 ( = s. Ill, Civ. Pro. Code , 
1882) — Set-off— Claim {or damages —Court fee, 
stamp on written statement containing stt-off . — 

A claim tor damages for failure to supply goods 
of the contract quality and description cannot 
be made the subjeot of a set-off under s. 116 
of the Code of Civil Procedure. (8 B L.R 307, 
R.) A written statement claiming a set-off 
under s. Ill of the Code of Civil Procedure 
need not bear a Court-fee stamp Mahomed 
NASSORUDIN v. 8. OPPENHEIMER, 2 L.B.R. 

186. (13 B 672, 8 A. 396, 15 M. 29, 5 B. 

400, 12 C. 367, R.) 

(2819) — O. 9, r. 6 ( = s. Ill, Civ. Pro. 
Code, 1882 )— Set-off— Bengal Tenancy Act (VIII 
of 1885), s. 67 — Interest.— In a suit for rent 
brought by a landlord, the tenant defendant 
olaimed a set-off for costs decreed in his favour 


Ciy. Pro. Code (Acts Y of 1908, XIV of ififto 

i87 J- XXIII of 1961 and VUI of 
1859) — continued . 11 ot 

in a previous rent-suit brought hv th* u 
dar of the landlord against the 7, h ! benami - 
ID which the landlord was made a " ,Ci 

defendant; fieZj—That rh« 1 P 0 f or ™<* 
be allowed. (10C 697 30P C0UJd not 

was claimed in the su l at a rate n ' Imerest 
>2 per cent, per annum , fu T™ tfaan 
kabuliyat executed befme the n* baSIS ° f a 
Bengal Tenancy Act the tenant P , 8S1D £ of the 

to have acqu.red the holding ht bei “ g proved 

chase: held — tint th! ot" g , • pnvar,e Pur- 

est must be g,ven effect to ' P TlLDK pi° int6r - 

Roy v. Jasoda Kumar Boy, u C w m 
Cede, 1859 )-Su t for lL{4enl-ifn iC ' P '°* 

mrepairs pleaded as set-rff-PlT, „ , J' CU Spent 
t»ff sued for house-rent i rill j Ud 
that he had spent what ^ pIeaded 
repairs, which plaimiff was hn ^ ^ reDfc ia 
but refused. l fco exe ^te 

admissible as a set off under s p Ple l wa3 

Code and it involved a cLim 21 Clv - Fro - 

Small Cause Court. Warbljrtom 12 ^ 6 !^ by a 
SON, 25 P.R. 1876. ^ RB CRaON v. ANDER- 

(2820) — O. 8, y . 6 ( = c m n- ^ 

1882) Court-tees — St t off • CllJ 7 . Pro - Code, 

■statement. — Whore, , a A u i! fT" 1 ** a Writl ** 

tion was as to whether d P f« n C rent » fc he ques- 
to Claim a deduotion on Was entit lsd 

made by him for cesses payable V °rl payment 
on account of years previous ^ h ? pIaintifi 
rent was claimed. Held th CC foc whi °b 

cannot be treated as nar. ' the Payment 

^ed for, but as an ant >m , 6Dt ° f tha wnta 
claim was, therefore in debt ' The 

and Court fees must be^A ° f a set oH 
GUISE j.j. v . anantha P » ‘° r the same. 

c-w n. 139 . is c.w.n. m |.t THI ’ 10 

Right to setoff u”’,,,; ertoin q ( S li A able 8et ' off — 

Contract — Breath a,Ued dat nages — See 

331 = 6 Ind. Cas. 92^ F C0NT RACT, 37 C. 

(2320-6) — o VlTr * r c 
Joint Family, 5 p.l.r. i 9 oo HlNDU Law - 

(2920-c — O. Vf jr r ~ „ 

Usufructuary .roRTGAGftll A 0 ^^ 11 - 

(2820-fZ: — O. VIII r Q n ‘ ’ 

—Rights and LiABiLmpf P ar TxVership 

53 P.R, 1898. TIES 0F Bartners, 

(2820-e) — O. VIII r o 
SMALL CAUSE COURTS AnJ Pr ESID E NCY 
EXp. 1, 21 C. 419. S ACT ’ 18 82, s. is, 

(2820-/)— O. VUI, r q o 

126. A ’ r * 6 ~See Stamp, 21 

(2820-p) O. VIII , r o 

supra. * 6 See No. 2665, 

(2821) — O. 8, r. 6 O 90 
221 , Civ. Pro. 1J ^ 

assume that it is usual f or * 5* 221 Seei *8 to 

costa payable to the pleade. to make 

party; whtch praotiol. if it ‘° the 

listed, would Qf 


1703 


1704 


THE ALL INDIA DIGEST. 


Civ. Pro. Code (Acts Y of 1903, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859; — continued. 

itself, negative the right of set off ; and it does 
not define the word “lien ” But to decide 
that the provision applies in the above oase, 
would be to givo to the solicitor of an unsuo 
cessful litigant priority over the successful liti- 
gant. BRI.TNATH DASS v. JUGGERNaTH 
Dass, 4 C 742 = 4 C.L.R. 122. 

(•28-22)— 0. 8, r. 6. 0 ‘20. r. 19 ( = .<*.111,216, 

(iil Civ Pro. Code, lS°/Zi — Suif for dissolu- 
tion of partnership — Accounts ask'd for a'd 
balance fout.d due clai ned to be pnd—S*t ef) — 
Forum of appt al . — The cl i-s of suits mentioned 
in the section, as those for recovery of money, 
is in contradistinction to soils for the recovery 
of immoveable property, restitution of conjugal 
rights, and the like : and it contemplates a class 
of oases in which or out of which a money olairo 
arises. So, although a mere suit for dissolution 
of partnership or even for a declaration that an 
account should be taken, would not be a suit for 
money, still, when there is a prayer that such 
balance as might be found duo to the plaintif! 
upon taking accounts might, be paid to him, it is 
dearly a suit for money within the section ; and 
a set-off can bo claimed in such a case. When, 
as a result of the plea of set-off, the Court 
deorees in favour of the defendant a sum above 
Rs. 5,000, then by virtue of s. 216 (i» « , au 
appeal lies to the High C'urt and not to the 
Distriot Court. RaM.IIVAN MaL v. CHAND 
MaL, 10 A 587 = A.W.N. 1888, 258. 

(2822-a)— O. VIII, r. G. O. XX. r. 19 — See 
SET-OFF, 2 M H.C. 290. 

(2822 b)— O. 8, r 6, O. 20, r. 19, s. 102 ( = 
ss. 111. 216, 5«6 Civ Pro. ('ode, 18821 — Set iff 
— Claim to — When all wed — A plra of set r ff 
is available where tho claims on both sides «ro in 
respect of liquidated debts which can readily 
and without difficulty be ascertained, and not 
only when a sum of money is found duo to the 
plaintiff GOSWAMI CHANDRA DEO.!! v. 
DURO\PADA DUTTACH A KY A , 7 A.L J. 105 = 5 
led Cas 211. 

0. VIII* r. 9 1 = 1882. s. 112 = 1877, 

s. 112= 1859, s. 122). 

See SET OFF. 

128231- O. 8, r. 9 (=$. 112. Civ. Pro Cod', 
1882)— Prcscn/at'm (f statement cjrvr easing in 
ability to put in the debited s!at*mnit ordered , 
whUr a ‘failure to prestnt * wiluns. 113 — 
Taxation of costs on t p eal - Court-Fees Act , 
s. 13, applicability of , — Where the plaintiffs in 
a case, who were directed by the Court to pul in 
further written statement under p. 112, C'V 
Pro. Code, filed a statement as to their inabi- 
lity to supply the particulars called for by the 
Court. Held, the ordor having been practically 
complied with by tho plaintiffs, so far as their 
information permitted, they could not bo regard- 
ed as having ' failed to present ’ a statement 
within s. 113 of the Code, so ns to enable the 
Court to prooeod under that section. In noting 
under s. 113, the Court may pass a decree, 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of* 
1859)— continued. 

if the circumstances admit of any deoree 
being passed ; but an order merely dismissing 
a suit under the seotion, without any adjudi- 
cation upoD any right claimed or defence set 
up is not a decree ; and an appeal from such 
an order is to be treated as an appeal under 
s. 588, Civ. Pro. Code, and so, where the order 
having been in terms of a decree, appellant bad 
paid the fuil Court-fee on his appeal therefrom, 
held, that s. 13 of the Court Fees Act must be 
held to apply to the oa9e and the stamp duty 
paid by the appellant should be refunded to 
him. ORR v. NAGAPPA CHETTY, 16 M L.J. 

30. (22 M. 221, R.) 

(2823-a) — O VITI, r.9— Sec RULES OF HIGH 

Courts and supreme Courts —Bombay, 

10 B m. L-R 301 =32 B. 534 

(2823-b)— O. VIII, r. 9— See WRITTEN 
STATEMENT, 3 B L.R. App. 11 (6), 11 W.R. 

71, 6 B.Ij.R. 42, note. 

(2823. o)-0. VIII. r. 9. O. XIV, r. 1— See 
Interrogatories, 17 C. Sio. 

0. Y 1 1 1 , r. 10 ( = 1882, s. 113 = 1877, s. 113), 

See SET-OFF. 

(2S23-al) — O- VII i, r. 10— See LIMITATION 
ACT, 1908, s. 19, 25 P.K. 1886. 

(2823-61) — O. VIII, r. 10-Src No. 30 11 a, 
sup* a . 

(28241-0. 8. r. 10 ( = old s. 1 13)- O ll.r.21 
( = old s. 136) — Order to file written statement 
— Failure — Procedure of Court — S. 10 > =cld 
s. 12) —Where, in a suit for partition, certain 
account books could not bo spared by a foreign 
Court, the defendants were ordered to file a 
written statement setting forth in detail the 
joint property, and a balance sheet at the date 
of tho suit, etc. On tho failure of the defend- 
ants to comply with this order, the Court struck 
their defence off tho record and proceeded with 
tho case ix pirie Fell that the order was 
illegal. As the Court did not wish them to 
supplement their defence by a further statement 
of fact, which they might believe to be material 
to their easo, s. 113 is inapplicable to this case. 
The document, called fir not being in tho power 
of the defendants, nor i»i csss s. 136 ( = 0 XI), 
r. 21) also cannot apply. There is nothing in 
the Civ. Pro. Cido to authorise a Court in 
striking out tho defence of a defendant tuft 
moto without being moved to it bv tho plaintiff. 

80 P R. 1 889 . R.' Hans R \j v. Janpa Mal 
| AND Dayaraka Das. 59 P.R. 1892. 

0 IX. r 1 ( = 1882, s. 96 = 1877, s. 96 = 

1859, b. 109). 

1 (2S24*n» — O. IX, r. 1 — $*e RULES OF HIGH 

Courts and supreme Courts— Bombay, 

10 Bom L.R. 30 1 = 32 B. 534 . 

(2S2 l-ii- 1 1 — O IX. r. 1 — St’C NO. *2709, supra, 

(2824 F-0 9. r. 1. O 17. r. 3— ^uvnrawcs 
— - 1 • ; roco IV opt eirirg and apply ng for cdjoum • 
ment ana ll.cn withdrawing on tho application 
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Ci¥. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1961 and VIII of 
1859)— continued. 

lor adjournment being refused— Ex-parte decree 
— Application for setting aside — Suffi ient 
reason. — Where time was given to the defendant 
to summon hie witnesses but he failed to 
summon them, whereupon his pleader applied 
for a postponement of 'the case and, on his 
application being refused, withdrew his appear- 
ance : Held that the withdrawal of his appear- 
ance by a pleader, who had represented the 
defendant in this case continuously for over 
two years, simply because the Court proceeded 
under O XVII, r. 3, to decide the suit forth- 
with, declining to give further time to the 
defendant would not necessarily render the 
subseausnt proceedings ex parte. In every 
application for setting aside a decree the peti- 
tioner must satisfy the Court that he was pre- 
vented by any sufficient cause from appearing 
when the suit was called on for hearing. 

Palaneappa CHETTY v. MUTHU Chetty. 

10 Ind Cas 770. 

O. IX, v. 2 ( = 1882, s. 97 = 1877, a. 97). 


(2825) O. 9, r. 2 ( = s. 97, Civ. Pro. Code, 
1882)— Dismiss il of suit under s. 97, Civ. Pro- 
Code 1 Act \ 1 V of 1882) for not paging process - 
lee— S . y7, Civ. Pro. Code , applies only t'l st 
hearing — Course to be adopted after plaint 
is re-umed for amendment— Chief Court's 
power of revision. — Held, that when a plaint is 
returned for amendment the proper course is to 
give another date for next hearing of the case 
after the dav by which the amended plaint is to 
be re-filed. Held also, that s. 97, Civ. Pro. C 'de 
is applicable only to oases in which plaiDtiff 
fails to file Thulubana for the first hearing. 
.Held further, that as a general rule, the Chief 
Court will not interfere on the revision side 
when the petitioner has another remedy, but it 
will do so in exceptional circumstances. 
SHAHABDIN V. ANJAMAN I-NAUMANIA, 65 P. 
W R. 1908 

(2826) — O. 9, r. 2 — Suit dismissed for want 
if process fee — Order of appeadati Court res- 
toring suit — Appeal —There is no appeal from 
the order of an appellate Court restoring a suit 
dismissed for want of payment process-fre 

Abdur Rahman v. Sughra Begam, 9 Ind 
Cas- 484. 

(28271 — 0. 9, r. 2— Tullubanah — Ss. 5 and 6 
Act XXIII of 1861 — Default Ignorance of 
Karpurdaz.—The default uoder ss. 5 and 6 Act 
XXIII of 1861, owing to the appellant’s omis- 
sion to deposit the requisite Tullubanah in the 
proper Court, is not excused by the faot of his 
having been committed by an ignorant karpur- 
daz. PRAN CHUNDER ROY v. JUGGESSUR 
MOOKERJEE, 11 W.R. 417. 

(2827-a) — 0* 9, r. 2, O. 48. r. 1 -Meaning of 
failure. ,n O. 9, r. 2 -Omissin to pay Court- 
f ee .— The ‘failure* contemplated by r. A u. ia. 
Civ. Pro. Code, is not confined to an entire 
omission to pay the requisite Court-tee, but 
also includes an omission to pay that fee 


w 

Ciy. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

within the time which the Court is required to 
hx for payment under O. XLVIIT. r. 1 of the 
Code. Sadanand v. Nathia, 7 N.L.R. 114, 

p 9 ‘ 3 ' 15 r * 4 (“«• 97, P8 

155. Civ. Pro. Code , 1882:— Failure top>odu°e 
evidence— Dismissal — Restoration— Review — 
Procedure. When a Court passes an order dis- 
missing a suit owiDg to the failure on the part 
of the plaintiff to produce his evidence on the 
date to whioh the oase was adjourned at hia 
request such order must be held to have been 
made under s. 155 of the Code. A Munsif is 
not competent to restore a oase so dismissed to 

Th« Ar e * J r h6 d0GS 83 bi9 acfc is ullra ^res. 
Ibe Munsif s proceeding, setting aside his first 

decision cannot be said to be in the nature of a 

review of judgment. The Munsif’s order under 

e. 155 of the Code is a decree, and the proper 

course for^ the plaint.ff in such a case is to 

appeal against that decree and not to apoly for 

the restoration of the case to the file, Partar 

Rai V. Ram Kishen. A.W.N. 1883, 171 [R 

9 A. 427, 8 C.W.N. 313.} 

(2828 a)- O. IX. rr. 2, 3, 4, O XXIII r 1 

3 ‘ *4i See Execution of decree-mis- 
cellaneous, A.W.N. 1889, 204. 

<2828-6 O. 9, yr. 2 and 4-Suit against 
mi>.o> defendant — Guardian ad litem — Service 
otsummo-'s on minor— N -t paying process fee 
tor serving guardian- Sufficient came - Punjab 

th“ ° f imi ‘ S,7 ° 

« .- 1 . Where a person assigns good and 

sufficient cause f-r not doing an aoi, whioh he 

is legally bound to do, a Court. ,n arbitrarily 

rejeotmg it, (ails to exercise a judtcial disc£ 

„ So , w , her0 ' on th ° refusal of both the 
mother and father of a minor defendant to aot 

of 6 the Cm? 1 d t h ' em ’ the Gourt appoints Natir 
of the Court to represent the mioor, plaintiff 

i'ng that b offi be<J ‘o Pay pro0B9s - fee summon- 

g that officer. 2. A guardian ad li em is Dot 
a defendant in a suit and the penal provisions 

the e f f . th , 0 ° ode have °° application to 
°! V* 1 Ure to P a y in process-fee for 
summons to be served on him. 3. A minor 

Sa wi d t P h erSO u ally beS0rved >n all oases. Quare 
-Whether the service of summons only on the 

guardian ad litem of a minor is sufficient 
service for the purposes of the Code. Procedure 

GOBIND rTv ,D „ SU ° h, ' keoas0s ' Pointed out! 
GOBINDRaAIv. MOHAMMAD AH, 113 P.W.R. 

~l 0 83 I 9 X V r i,0, ( = 1882 ' 9 8 = 1877, s 98 = 

(29291-0.9 3 t = s. 93, Civ. Pro Cede 18821 

-Adtcurnmenl cf suit mahout nation to pan Us 

Legality , f dismissal cf suit for default —The 

dismissal of a suit . lor default ou an a di mined 
date of which the parties had no no ,io f h 

Rl e i34. LAI ' BA K0SHTI v - KONDU, 14 C P I! 
12830 ) — O. 9 , r. 3 ( = 5 98 C T> n a 

-Dismissal of suit for default if afpefalTl 
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Civ. Pro. Code (Act8 Y of 1008, XIV of 1883, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Parties to be informed of place of hearing 
as well as date. — Held, that officers presiding 
over Courts of Justioe, when on tour, should 
not dismiss any suit for default in appearance, i 
without satisfactory evidence that due notioe 
of the exact date and plaoe of hearing was 
given to the parties. Every judioial offioer 
ought to inform the parties either by an order 
in Court given in his presence or by notioe of 
the date and place of hearing. To post a i 
general notice and programme of the tour at 
headquarters is not a sufficient notice within 
the meaning of Civ. Pro. Code. NAND 
Lal v. Dit RAJ, 37 P R 1901. (7 P.R. 1892, 

Rev., 45 P.R. 1875, R.) 

(2830-a) — 0. 9, r. 3 {-Civ. Pro. Code, 1909. 
a. 110)— Proceedings against deb n iant while in ! 
jail — No deduction from period of limitation . — 
Plaintifl’s suit was dismissed under s. 1 1 0 both 
parties being absent and tbo suit was brought 
on file again on the appl oation of plaintiff. 
Defendant being put in jail, the Court ordered 
a non-suit until ho oamo out of jail, plaintiff 
offering no objection to the order. On the 
release of the defendant, the plaintiff applied 
to have the case brought on again. Held that 
his course was to bring afresh unless precluded 
by the rulos of limitation and that no deduction 
will be mado from the period of limitation on 
account of defendant’s imprisonment there 
being nothing against a prisoner in jail being 
served with a summons in a suit agaiust him. 
JANEE v. VVARIS, 39 P.R. 1869. 

(2890-5) — O. IX. r. 3— See NOS- 210, 342, 
1868, 2828, 2829-a, supra, AND No. 2848, infra. 

(2831) — O 9. r. 3, ss. 99. 105 ( = <s 103, i 
578, 591, Civ, Pro. Code. 1882 )— Order of i 
Assistant Collector n fusing to restore suit dis- 
missed for default — -fpp ai — Order of remand in 
a cisc in which r.o app at lies — Ultra vires — Pro - 

ceeding after rema’ui ihciUctivs Second appeal 

High Court's jnwer to interfere — Finality ' 
of remand order pissed wit hout jut isdic lion . — 
No appeal lies from au order of the Assistant 
Collector refusing to restore a suit dismissed in 
default. If au appeal is preferred and the 
appollato Court allows the appeal and remands 
the case to the lower Court for furl her hearing, 
the remand is ultra vires, and proceedings taken 
thereafter aro all without jurisdiction. Pro- 
visions of s. 578, Civ. Pro. Code. 1882, clearly 
indicate that the High Court can in second 
appoal enter into a question which goes direct 
to the jurisdiction of the Court deciding the 
appeal. 8- 591 of the Code deals with the order 
which the Court had jurisdiction to make, but 
in the making of whioh tho Court had commit- 
ted an error or irregularity. BAKU BAI.I NATH 

Singh v. Gajraj Singh, 6 ind. Cas. 464 = 7 
A.L.J, 675. (12 A. 510, R.) 

(28321—0. 9, rr. 3, 4 ( = ss. 98, 99, Civ. Pro. 
Code, 1882 = s. 110, Civ. Pro. Code, 1869)— 
Practice . When a oaso has been struok out in 
consequence of tho non-appearance of tho 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 
1859) — continxied. 

plaintiff, the Court will grant a fresh summons* 

Peary Mohun Doss v. parbutty Churn 
Mookerjee, 1 Ind. Jur. N.S. 40. 

(2833)— O. 9, rr. 3, 4 ( = sn. 98, 99, Civ . 
Pm. Code, 1882 = s. 110. Civ. Pro. Code, 1859) 

— Case struck out for default in appearance . — 
Where a case had been struok out for non- 
attendance of the parties, an order was made 
for its restoration, on an affidavit that the 
absence of the parties was owing to an under- 
standing between them for an adjournment, 
and that the plaintiff had a case on the merits. 
The order was mado apparently under s. 119. 

Damoodur Doss v. Choonee Bibee, Cor. 
120, 123 = 2 Hyde 216. 

(2834) — O 9, rr. 3 and 4 ( = o?d ss. 98. 99! — 
Striking off suit to *• non-appearance of plaintiff 
or defendant— Fresh sitit. — The striking iff of a 
suit on the day of hearing, beoause neither 
plaintiff nor defendant is present, does not bar 
the plaiuliff from suing again. POGHA MAH- 
TOON v. GOOROO BAHBOO, 24. W.R. 114. 

(2835)— C. 9. rr. 3 n»d4 (=>$. 11C, Civ. Pro . 
Code, \8bVi— Failure to pau Court- fee tor sum- 
mons to additional d fr aidant* — Dismissal of 
suit — Act XXIII of 1661, ss. b and 7 — Civ. Pro 
Code. 1877, s. 99. — The irregular dismissal of 
: a suit, as against the defendants, by an order 
! purporting to be mado under s. 110 of the Civ. 
Pro. Code, 1859, on a day previous to the 
hearing, ou the ground of the failure of the 
plaintiff to deposit tho talabana required for 
summoning certain persons proposed to be 
made additional defendants in the suit, could 
not preclude the plaintiff from instituting a 
fresh suit. GULAlt Dai v. JlWAN RAM, 2 A, 
318. 

(2836) — O. 9, rr. 3, 4 ( — Civ. Pro. Codd, 
18S2, ss 98, 99). — Where a suit has been erro- 
neously struck off tho tile on the parties non- 
appearance at tho hearing, and, ou application 
mado therefor, it is restored to file, tho decree 
passed in tho suit is not. mado without juris- 
diction. ALWAR V. SESHAMMAL, 10 M. 290. 

(2837)— O. 9, rr. 3 and 4 <=s$. 9S and 99 of 
1882) — Court's discretion — Restoration of cases 
struck off the tile. — Every Court of Justice may, 
i iu its discretion, restore to it* files any oase 
i which it has itself removed therefrom undeter- 
mined. Deen Dyai. puramanick v. Ram 

I COOMAR CUOWDHRY, 9 W.R. 233. 

(28-18) — O. 9, rr. 3. 4 ( = ss 93, 99, Civ . 

I Pro. Code , 1892 = s. 110, Civ. Pro Code, 1859), 
— Default in appearance— Inability to attend . — 
The affidavit of a party alleging inability to 
; attoud from illuess is not enough to satisfy tho 
Court, but for this purpose there must bo a 
, medical certificate, or tho affidavits of third 
| parties. DHUNSOOK DOSS v. HURRY BABOO, 
i Bourke, O.C. 118. 

ft 

| 

(2838-a) — 0. IX, rr. 3 and 4— See APPEAL. 
— EX-PARTE Cases, Marsh, 630. 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

(2838 6 ) — O. IX rr. 3, 4 — See MINOR — SUITS 
BY AND AGAINST MINORS, 3 B.L.R. App. 130. 

(2839) — O. 9, rr. 3, 4, s. 114, 0. 47. r. 1 
O. 47, r. 2 \=ss. 98,99. 623. 624, Civ. Pro. Code , 
1 882) — Order of dismissal, suit under s. 98— 
Nature of— Failure to seek , r< mtdy under s. 99 — 
Bcvieiu wider s. 623, whether available , when 
other remedies exist. — Held . that an order 
dismissing a suit under s. 98, is a “ judgment ” 
within the meaning of s. 642, Civ. Pro. Code, and 
that, where a party omits to avail himself of his 
proper remedies uoder s. 99, Civ. Pro. Code, no 
application for review oan be entertained under 
s, 623. Civ Pro. Code. INDER SINGH v Ram 
SINGH, 33 PR. 1109 = 44 P L R. 1101 = 31 P. 
W.R. 1909 = 3 Ind. Cas. 900 (2 C.W.N. 818, F ) 


(2840 ) — 0 9, rr. 3 and 4, s. 741 (=ss. 98,99 
647, Civ. Pro. Cede, 1882) — Procedure in res- 
pect of applications.— By s. 647, of the Civ. 
Pro. Code, the procedure in respoot of suits is 
made applicable to applications. Therefore, 
where au application under s. 549 of the Civ. 
Pro. Code, praying that au appellant might be 
required to give security for the costs of the 
appeal, was dismissed after notice issued to the 
appellant, owing to the non-appearance of both 
the parties, held, on an application to restore the 
application to the file, that s. 99 applied to the 
oaee. LAKHMI CHAND v. CtATTO Bai, 7 A. 542 
= A.W.N, 1885, 127. 

(2841) — O. 9, rr. 3, 4 and 13 ( = ss. 98, 99 and 
108 of I S3 2 I =ss. 1)0 and 119. Civ. Pro Code, 
1859) — Execution of decree in the absence of judg- 
ment-de dor . — S. 119 of Act VIII of 1859 provides 
a remedy: when a case in execution of a decree 
is disposed of m the abseuce of the judgment- 
debtor, and there is no appeal. SEEl’UL PER- 

shad v. Mahomed Kureen Khan, 5 N.W, 
P. 164. 

(234 1-a) — O. IX, rr. 3. 4, 8 — See EXECU- 
TION of decree— Miscellaneous, 3 b.l. 
R. App. 17 = 11 W.R. 567. 

(2841-6)— 0 IX, rr, 3, 4. 13 and XLII1, r. 1 
and s. 114 — See REVIEW— REVIEW, WHEN 
LIES, 7 N.W.P. 126. 

(2841-c) — O. IX, rr, 3, 9 — See LANDLORD 
and Tenant — miscellaneous, 15 M. ill. 

(2842) — O 9, rr. 3.4, 0 17. rr. 2. 3 (=ss. 98. 
99, 157, 168, Civ. Pro . Code, 1882) Apphca 
tion for adjournment by vleaier— Rejection of 
application- Withdrawal o' pleader from suit — 
Dismissal of suit tor plaintiffs default— Whether 
fresh suit maintainable. — An application was 
made on behalf of the plaintiff for a further 
adiournment of a week on the grounds that his 
witnesses were not present, and that oopies of 
oertam documents could not be got from Court. 
The application was rejaoted, where upon the 
plaintiff's pleader stated that he was not in a 
position to prooeed with the case for wan o 
evidence. The defendant was absent and the 
suit was dismissed “ for the plaintifi s default J 


Civ. Pro. Code* (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and Vlli of 
1859) — continued. 

or rather for want of prosecution.” The plain- 
tiff brought a fresh suit on the same cause of 
action. Held that the mere physical presence 
of a pleader not instructed for the purpose of 
proceeding with a suit is not an appearance in 
the sense of Chapter VII of the Civ. Pro. Code, 
of 1852, and that the suit was dismissed for 
default. (10 C.W.N. 40, Pel. on.) Held , also 
that the case fell under s. 98, Civ. Pro. Code 
and that the plaintiff was entitled to bring a 
fresh suit, under s. 99, BEJOY CHAND MaH- 

tab v. Satish Chandra Chowdhury 9 
Ind. Cas. 842. 

(2843) — O 9. rr. 3,4, O. 17, rr. 9, 3 ( = ss. 98. 
99. 157, 15 8, Civ. Pro Code, 1882) — Striking 
case off file for default , in appearance. — The 

order of a District Munsiff to strike a oase off 

his file on neither party appearing, is an illegal 
order. Assuming that the case was dismissed 
an order restoring the case to file on the appli-’ 
cation of a party, is not open to appeal to the 
Dustriot Court. ALWAR v. SESHAMMAL, 10 

M. 270 | R., 34 C. 235 = 5 C.L.J 260, 10 O.C 

171. 18 M.L.J. 51 = 3 M.L.T, 225.] 

(2844)— O. 9, r. 3. 0. 17, r. 2 ( = ss. 98, 157 
Civ. Pro. Code, 1882) — Hearing of suit after 
settlement of issues _ Absence of pani , s and 
pleaders Procedii' e —Decreeing plaintiff's suit 
mu Ut vecordin (J reasons— Dismissal of suit.— 

Where, at the hearing of a suit after the settle- 
ment of issues, both parties and their pleaders 
are absent, the suit should not be dismissed 
but the Court, dealing with the olaim, should 
pass an order under s. 98, Civ. Pro. Code, 1832 
and theu reoord reasons for any deoision it 
arrives at on the materials before it RamA- 
NATAHAN v. KARUPPAYEE, 8 Ind. Cas. 156. 

(2845) — O. 9, r. 3, O 17, r. 2 ( = $s. 98. 157, 

, : P}0 ‘ Lode, \882)—Hearinq after settlement 
of issu s Parties and pleaders absent— Dis- 
missal of suit— Proper course. — WhecH, at the 

hearing of a suit after the settlement of issues, 
both parties and their pleaders were absent, the 

Court ought not to dismiss the suit altogether 

but ought to proceed under e. 98, Civ. Pro' 
Code. 1882. and record its reasons for any deci- 
sion it arrives at. Ramanathan Chettiar 
v. KARUPPAYEE. 8 M.L.T. 450 

(2945-u) O. IX. r. 3, O. XLI, r. 10 — See 
SECURITY FOR COSTS, 21 B. 576. 

(28461 O- 9. r 3 and sch 71, r. 5 ( = ss 98 

a ”p 5! ° of 18 T2) Arbitration pending 

Power of Court to dismiss suit — Wnen a suit 
is referred to arbitration and is pending before 
the arbitrators, the Court has no power to 
dismiss the suit under s. 98 of the Act of 1832 

j * r * ^ ^ 1V# ^ ro# Code, unless an express 
order superseding the arbitration under s. 510 
Civ. Pro. Code, ha B been passed. The order of 
dismissal uoder s. 98 of the Code of 1882 can 
not by itself operate as suoh o-det. Imam Dim 
T. JAWAHABI, 10 P.R. 1899. 
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Cftr. Pro. Code (Acta Y of 1008, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

- 0. IX, r 4 ( = 1882 s. 99 = 1877,8.99 = 

1859, s. 110). 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

(2948- d) — O. IX, r. 5— See Nos. 2229, 2727, -a 
2744 supra. 


(2847) — 0 9. r. 4 ( = s. 99, Civ. Pro. Code , 
1882) — Non-ai pc trance of parties Dismissal of 
suit — Ststcr ’.tig the suit to the file— Costs — 
Where * suit is restored to the file under 3. 99, 
Civ. Pro. ODde, the Court hag no juris- | 
diction at that time to pass any order as to the 
general costs of the suit. 8. 99, unlike s. 103 
of tho Code, does not empower the Court to 
nuke terms as to costs. KRISHNA v. GANESH, 

3 Bom. L.R 734 = 26 B. 201. 

(2847-u) — O, IX, r, 4 See Nos. 342, 1868, 

2725, 2828-a, 9823-6. 2832, 2833, 2814. 2935, 
2836, 2837, 2838, 2839-a and b, 2939, 2840, 
2841, 2841-a and 6. 2842, 2843 supra. 

(2849)— O. 9, rr. 4, 3, 6, 7, 8, 13, 0. 17, rr. 
2J3 ( = ss 110, HI. 114, 119, 147, 148. Civ. 
Pro . Code, 1859) — Powers of Court. — S. 148 of 
the Code must have been intended to apply to 
all oases of adjournments to a future day for 
the purpose of enabling parties to produce evi- 
dence on that day. In all suoh cases, if tho 
parties or either of them shall not appear in 
person or by a ploader, s. 147 authorizes the 
Court to proceed in tho maunor pointed out 
in 83. 110, 111 or 114 as the oase may bo ; but 
the language of s. 147 does not raise any ques- 
tion about the meaning of the words “a party 
to whom time may have been granted ; ” 
for it speaks of adjournments generally ; and 
s. 146, though it olearly authorizes tho Court to 
grant time and adjourn the hearing of tho suit 
upon application by the parties or either of 
them, is not limited to suoh applications but 
gives to the Court independently of any appli- 
cation, a general power to adjourn the hearing 
of the suit from time to timo. 8s. 1 1 0. Ill and 
114 of tho Code have reforenoe only to the first 
hearing of the suit which may be either on tho 
day named in tho summons or a subsequent 
day to whioh the first hearing may have been 
adjourned. 8. 119 of the Code does uot empower 
a Judge to set aside a decree passed nnd*‘r r. 148. 
COMALAMMAL v. RUNGASAWMY IYENGAR, 

4 M.H.C. 56 [D-ss.. 5 C.L.J. 260 = 34 C 235 ; 
F. t 6 M H.C 262; R. t 10 M. 272, 18 M.L.-J. 

51 = 3 M.L.T. 225,7 M.L.T. 369= 19 M.LJ. 
760 = 5 Ind. Cas. 23 D ; 4 M.H.C. 251, 1 M. 
287, 10 M. 270.] 

0. IX, r. 9 ( = 1882, s. 99-A). 

(2948-a) — O. IX, r. 5 — Suit against principal i 
debtor and surety — Failure to serve Rummons 
on principal debtor, surety's liability not 
affected by — See PRINCIPAL and SURETY- 
DISCHARGE OF SURETY, 14 B. 267. 

(2848-6) — O. IX. r. 5 —See RES JUDICATA— 

Judgments on preliminary points, 

EFFECT OF, 3 A.L.J. 576, F.B = A.W.N. 1906, 
233= 1 M.L.T. 447 = 28 A. 749. 

(2848 c) — O. IX, r. 6 — See SUMMONS, 7 
Bom. L.R. 928, 3 Bom. L.R. 402. 


0. IX r. 6( = 1882, i. 100 = 1877, s. 100 = 

1859, ss. Ill, 1)2 and 113. 

(2849 ) — O 9, r. 6 — Ex-parte decision after 
both pa'ties filed evidence — An ex-parte de- 
cision was held to be illegal after both parties 
have filed evidence, even though defendant 
fails to appear. ANUND CHUNDER MOOKEBJEE 
v. DlGAMBUREE DASSEE, 2 W.R. 1. 

I 

(2850)— O- 9. r. 6 ( = s. 100, Civ . Pro. Code , 
1877- — No-i-apoearance of d-fendant — Pro- 
cedure cn failure’lof pro r f of service upoa dt/ead- 
ant — When the plaiutiff appears ana the 
defendant doe3 Dot appear, the proper procedure 
is that prescribed by s. 100 of the Civ. Pro. 

| Code (of 1877) whether the defendant had been 
summoned only to appear and answer the olaim 
or has, in addition, been summoned to attend 
and give evidence. It is not necessary before 
proceeding to hear the suit ex parte under s. 100 
that all tho processes prescribed by law for 
o impelling the attendance of the defendant as 
a witness should be exhausted ; due proof of 
servioe of summ ms upon the defendant is suffi- 
cient. If suoh proof is not given, the courses to 
be adopted are one or other of those mentioned 
in ols. '6 and (cl of s. 100, according to the 
circumstances of the oas* TARUCK NATH 
MULLICIv V. Jeamat NOSYA, 5 C. 353. 

(28511-0.9, r. 6 (.<?. 100, Civ. Pro. Code, 
1859) — Adj jurnment necessary— Aprearan a — 
Time to prod ice evidence — Where, if defendant 
had not appeared, tho Court would have been 
bound under r. 113, Civ. Pro. C >dt\ 1859, to 
adjourn the hearing, on tho ground that suffi- 
cient time had not been given, it was held that 
his appearing ought not to put him in a worse 
position, and that time should bo given him to 
produce evidence. SHEIKH AWLADv. SHAIKH 
ABDOOL KUREEM, 18 W.R 141. 

(2^5l-a) — O. IX, r. G — See EX— PARTE 
Decree, 61 P.R. 1867, 79 P.R. 1668, 85 P. 
R. 1 666. 

(285 1 -a D— O. IX, r. 6 — See RULES OP HIGH 
Courts and supreme Courts— Bombay, 
10 B.m. L.R. 301 =32 B. 534. 

(2851-a 2) O. IX, r. 6 — See Nos. 518, 2703-a, 
*2709. 2849 Supta aud No. 2859, Infra. 

(2851-6)— O. (X. r. 6, s. 141 — See NOTICE, 
18 B. 59. 

(285 2) — (). 9. r. 6, O. 5, r. 6 ( = ss. 100 
(a), 69 Civ. Pro. Code , 1882)— Ex-Dtrte 

proreedinq — Summons, du* service of - Time, 
sufficient f r appearance, allowed.— S 100 (a) 
of Civ. Pro. C^do, makes it incumbent upon 
Courts, bofore proceeding ex parte , to fiud that 
the summons in the case has beeu duly served 
upon the defendant prooeeded against. Iu a 
oase in whioh the prooess-server has not known 
the defendant before serving the summons, itis 


d: It c 
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! Civ. Pro. Code (Acts Y o('l"‘ :u/ J 

X of 1877, XXIII of 1864-frbd VI It- of 
1859) — continued, 

defendant, not having appeared till nearly a 

month after th9 date fixed for the first hearing, 

applies for a re hearing on the ground that the 

summons had not been duly served, held that 

the service of summons, found as a fact by 

both the lower Courts, must be taken for 

granted in the special appeal. The mere faot 

that a defendant who had not appeared till 

nearly a month after the date fixed for the first 

hearing, applied by a vakeel for leave to be 

fi ea, *d in answer, under the last part of s. Ill, 

ct VIII of 1859, is not an appearance within 

oe meaning of s. 119, and sufficient to prevent 

an ex parte judgment. SYED MAHOMED 

a OSSEIN v. SHA1K MUNTOZUL HUQ, 18 W. 
K. 400. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859), — conti\ u°d. 

neoe=sary, in the first plaoe, before proceeding 
with r.be case ex part*, to have the evidence of 
som « one who did know him or her before (ho 
service, and who can <=tate on oath that the 
summons in the case had, in bis prcsenoe been 
personally served on the person for whom it 
was intended, or, that a copy of it had been 
affixed to the outer door of the house in which 
he personally knew that the defendantordinarily 
resided. Without such evidence, the Judge is 
not justified in proceeding to hear a case ex - 
parte. “ Duly served ” in s. 100 (a of the Code 
means, amongst other things, served as contem- 
plated by s. 69 of the Code, that is to say, with- 
in a time sufficient to allow of the defendant 
appearing on the fixed day in the summons a-nd 
being able to answer on that day. It should 
have been considered whether service on the 
afternoon on the 27th January on an old womaa 
of 65 years of age to appear and answer at a 
Court some distance off on the morning of the 
29th January was due service. VIA SHWE PON 

v. K. K. A. R. C. Raman Chetty, 1 L.B.R. 
226. 


( 1 ). 

of, 

BY 


(2852-rt) — O. IX, r. 6 & O. XXXII, rr. 3 
4 (2) — Guardian ad lipm, appointment 
ex parte — Validity — Set MINOR — SUITS 
AND AGAINST MINORS, 14 C. 204, F.B. 

(2953) — O. 9, rr. 6, 7 ( = s. Ill, Civ. Pro. 
Code, 1859) — Non appearance of defendmt — 
Adjourned hearing — Costs. — A case had been 
olaoed on the undefended board in consequence 
cf the non-appearance of the defendant, and the 
hearing ban b*en adjourned at the inetance of 
the plaintiffs to a subsequent day. On that 
day the defendant appeared and it was contended 
that he could not be heard until he bad shown 
good cau.-e for bis previous uon-appe trance, or 
at lea^t that the C >urt would put him ou terms. 
The Court held that the defendant was entitled 
to appear as of right, and an application that he 
should pay the costs of a postponement was 
refused. The costs were ordered to be oosts in 
the cause. NEWTON v. IvURNEEDHONE, 9 B. 
L.R. App. 15. 

(2S53 u) — O. IX, rr. 6. 7, O. XIV. rr. 1, 2. 3 
See ISSUES — FRAMING ISSUES, 15 W.R. 

145. 

(2853-5' — O. 9, rr. 6, 7, O. 17, r. 2 ( = ss. 11 1 
and 147, Civ. Pro. Code, 1859 )— Hearing ad - 
journfd after Issues framed— Absence of defend- 
ant— Ex parte.— In this oase the parties were 
present at tho first hearing, issues were framed 
and the case adjourned. At the adjourned 
hearing defendant did not appear. Held that 
the deerpe passed against him was ex pa>te. In 
re A REFERENCE BY THE JUDGE, SMALL 
CAUSE COURT, DELHI. 6 P.R. 1866. 

(2854)— O. 9, rr. 6, 7. 13 t=old s 108 = 
ss 111, 119 of 1859J — Application for rehearing 
on ground of non-service of summons— Set v ire 

of summons, finding as to - A PP e * ra ™ e . ! 
dent to prevent ex-parfce judgment.-^hece a 

C. II— 108 


(2855)-— G, 9, rr. 6. 13 ( = ss. 100, 108, Civ. 
Pro. Code, 1882) — “ Appearance meaning of 
Decree passed on adjourned date, ex party 
decree —A summons issued to a defendant in a 
suit was served by affixture of a copy thereof to 
tbe outer door of the house in which the 
defendant ordinarily resided, and on the day 
notified in the summons, a pleader not properly 
authorised, appeared and applied for time for 
ttlmg an answer to the claim. The application 
was refused, but the case was ordered to stand 
over to the next following day, and, no one 
appearing on that day, a decree was passed 
against the defendant. An application by the 
defendant to get the ex parte decree against 

^ ld f» w * s ^oted by the first Court 
which held that the decree in question had not 
in fact been passed ex parte on appeal to the 
nigh Court against the above order of rejection 

tn7n S h0 d nA th f by the “ appearanoe referred 
to in s. 100 of the Civ. Pro. Cede, is meant 

proper appearance in answer to a summons to 

appear and answer the claim on the day there- 

in spec-fi-d. and that, upon the facts in this 

■ n V D0re Dever having been any appearance 

nf th! sen3e , of tha word by or on behalf 

he defendant, the decree passed in the suit 

was an ex parte decree liable to be set aside on 

tbe defendant satisfying tbe Court that the 

summons was not duly served, or that he was 

prevented by sufficient cause from appearing 

w Kumar t Jugal Kishore, 

18 A 24l — A. W.N 1896, 47. (7 a 538 8 a 

5^^233 ^ N Vp 893 ’ 25 ’ A * W - N - 1893,' 208,’ 
R.1897 1901 240J ’ 1 115 5 U ‘ B * 

. *' 2856 >— O 9, rr, 6. 13, s. 104, O 43 r 1 
(-ss. i°° 108 588, Cw Pro. Cede, 1 882) — 'Rules 
of 4th April, 1894 Rule 23 -Bi q h CoilrVs 
power m revision -Serviie of sumLns-Ex- 
parte decree. A summons was served personally 

upon the defendants who was a Railway servant! 

He endorsed on it that he could not acoept i 
unless it was served through his officer and 
returned ,t to the peon. The Court however 
prooeeded with the euit and passed an ez parte 
decree. The application to set it aside was 
dismissed. Held, that the High Court could 
interfere with the order in revision. He U 
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CIy. Pro, Code (Acts Y of 1908, XIV of 1892, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 


CIy. Pro. Code (Acti Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


further, that the rule passed by the High Court 
that 8ummon3 on Railway servants should be 
served through their officers had the foroe of law 
and the service on the defendant in this case 
was no service at all. WAZIR Khan v. NAQUI 
Yawar, 6 A.L J. 45 = 1 Ind. Cas. 163. 

(2856-fl) — 0. IX, rr. 6, 13, s. 104, O. XLIII, 
r. 1 — Ex-parte order absolute — Refusal to set it 
aside — Appeal — See Ex PARTE ORDER, 2 Ind. 
Cas. 67, 

(2857)— 0. 9. rr. 6, 13. 0. 17, r. 2. ( = ss. 100. 
108 and 157, Civ. Pro. Code , 1882) — Er parte 
judgment— Parties failing to appear on day 
fixed, — 8. 108 of the Code of Civil Procedure 
applies to every case in whioh a decree is passed 
ex parte against a defendant, either under 
». 100, by reason of his non-appearence at the 
first hearing, or under s. 157 by reason of his 
noD-appearance at an adjourned hearing. (2 
A. 67, £).; 21 C. 269, OcerruLd). Per Banerji , 
J. —Observations on the distinction between 
“ review ” and “ revival,” made. JONARDAN 

Dobey v. Ramdhone Singh, 23 C. 788, F B. 
[F., 2 C.W.N. 693. 4 M.L T. 216= 3) RI. 505 
= 19 M.L.J. 222 ; Relied on, 8 C W.N. 621 ; 
R.. 23 C. 991, 19 A. 355= 17 A. W.N. 89, 20 A, 
195, 11 C.P.L.R. 41, U.B.R. 1897—1901, 
Vol. II, 240, 2 N.L.R. 179, 34 C. 235 = 5 C L. 
J. 260, 11 C.W.N, 329=5 C.L J. 247 = 9 M.L. 
T. 123 = 34 C. 403, F B. ; Not 30 M. 54, 
F. B. = 16 M L. J. 479= 1 M.L.T, 268 ; Appr., 
12 O.C. 25 = 1 Ind. Cas. 329.] 

(2858)— O. 9, rr. 6, 13, (J. 17, rr. 2, 3, s. 115 
( = ss,100 f 109, 157, 168 and 622. Civ. Pro. 
Code, 1882) — Ajourned hear i>:q —Decree ex- 
part,; — Restoration of suit —Revision. — Where, 
on a date to whioh a suit was adjourned for 
hearing, the Court, aftor taking evidence, 
passed an ex parte deoroe. held, that tbo 
order was passed under s. 100 read with s. 157, 
Civ. Pro. Code, and ciuld bo eor aside by an 
application under s. 108 ; (34 C. 235, 8 C.W.N. 
621, F.) luld, also, that, though the erder 
under s. 108 passed by the lower Court was not, 
in form, a proper order, the High Court ought 
not, in the exoroi-o of the discretion given to it 
under s. 622, Civ. Pro Code, to interfere with 

it. Nagendra Kumar basu v. Nabin 
M ANDAL, 36. C. 189 = 1 Ind. Cas 741. (23 A. 

462, Exf.1.) 

0. IX r 7 ( = 1882, a. 101 = 1877, a. 101 = 

1859, s. 111). 

(2858 a)— O. IX, r. 7 — Application to set 
asido e.r j i<ntc proceeding i— When to be mado 

— See Remand, 7 N.L.R. 172. 

(2958 b\— O. IX, r. 7 — Sec Rules of High 
Courts and Supreme courts -Bombay, 

10 Bom.LR. 301 = 32 B. 534. 

(2859-c) — O. IX, r. 7— Sec NOS. 518, 2709, 
2736, 2737, 2848, 2953, 2853-a, 2854, supra. 

2859)— 0. 9, rr. 7 and 13 ( = ss. Ill and 
119, Civ . Pro. Code , 1859 )— Written statement 

A 


filed— Counsel stating\no instructions— Ex parte 
decree— Costs, — In a certain suit, the defendant 
had appeared and put in a written statement, 
and the hearing was thereupon adjourned. 

But when the suit was oalled on for final 
disposal, the defendant’s Counsel applied for 
an adjournment on the ground that a telegram 
had been received on the previous day stating 
that the defendant, who had gone to fetch his 
witnesses had been taken ill on the way baok, 
and was consequently unable to be present at 
the hearing. The application for adjournment 
was refused. The delendant’s Counsel then 
being asked whether he appeared, said that he 
did not and that he had received no instruc- 
tions in the oase. The suit was heard and a 
, decree was given for tho plaintiff. Tho defend- 
ant afterwards applied foe setting aside the 
decree on tho ground that he had been pre- 
vented by sickness from being present when the 
oaso was oalled on. Held that the defend- 
ant bad brought himself within tho provisions 
of s. 119 of Act VIII of 1859 and that he 
was ontitled to have the judgment set aside, 
and that the time for appearance was not 
j the oocasion on whioh the adjournment took 
1 place hut when the oase came on for final 
disposal. [ Not F. t 11 C.L.R. 537 ; F. t 
i 4 O. 318, 23 B. 414; R., 5 A. 67, P.C., 
i 7 A. 538, 5 C.L. J. 247 , F. B. = 11 C.W.N. 329 = 2 
M.L.T. 123 = 34 C. 403, F.B ; D., 23 C. 991.] 

S. 119 of Act VIII of 1859 is in no way connect- 
ed with, and is entirely independent of s. Ill 
of the Aot, and s. 1 19 does not provide for costs. 
Therefore if a man comes himself before the 
Court, and can satisfy the Court that he was 
not able to attend at tho heariug owing to 
illness or other good cause, ho ought not to be 
| mado to pay costs, but the costs should beoosts 
1 in the oause. THE ADMINISTRATOR-GENE- 

, ral of Bengal v. Lala Dyaram Das, 6 B. 

j L.R. 688. 

(28601—0. 9, rr. 7 and 13 ( = ss. 10), 108, 
Civ. Pro. Code, 1882) — Refusal of defendant to 
! be heard— Competency of Court 10 sc t aside ex 
i parte decree. — Whoro a defendant was refused a 
; hearing under s. 101 and a decree was passed 
ex parte against him, it was competent to 
the Coutt to sot aside the cx par to decree under 
I s. 108 of tho Code. BHAOO PATEL v. NAROO 
I KUNBI, 10 C.P.L.R. 45. (8 C. 272, R.) 

(2861) — O. 9. r. 7. 0. 17. r. 2. s. 104, O. 43, 
r. 1, s. 105 ( = ss. 101, 157, 539, 591, Cit\ Pro. 
i Code. 18^2) — Setting aside ex parte order — 

1 Right of appeal as to the terms under whic'n it is 
i 50 set aside . — A Court which, alter recording 
certain statements, decided that sufficient oause 
for tho defendant’s non-appearance had not 
j been shown, but, nevertheless, set aside the rx* 
parte order, atriotly speaking, exceeds its juris- 
diction. Reading together ss. 101 and 157, it 
could only have rejected the applioatiou to set 
| aside the order and prooeeded to ceoord its 
judgment. An appellate Court oannot, on- 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

appeal from the deoree passed in such a case, 
interfere with the terms imposed upon the 
defendant when setting aside the ex parte order. 
S. 588 gives him no right of appeal as to the 
terms on which he should be put, nor can it be 
said that the term imposed “ affected the 
decision of the case” within the meaning of 
s. 591 . The words “affecting the decision of the 
case ” in s. 591 mean “affecting therdecision of 
the case with reference to the merits of it.” 

Mohomad akbar khan v. r.b. Kastur- 

CHAND DaGA, 2 N L.R. 179. (23 C. 738, P.B 
20 B. 380, 16 C. 426, R. ; 22 C. 981, 24 A 46’ 
25 A. 280, R) 

0. IX, r. 8 ( = 1882, a 102 = 1877, s. 102 = 

1839, s. 114). 

(2862) O. 9, r. 8 [ = Civ. Pro. Code , 1882, 
s. 102; —Duly of parties to be in attendance.— A 
Court is net in any way bound to do more 
than have a cause oalled and it is the duty of 
the parties and their legal representative* to be 
in attendance. BALARAM v. MULLA, 5 C P L 
R. 81. 

(2863) — 0* 9, r. 8 ( = s. 102, Civ Pro. Code cf 
1882) — Dismissal cf suit under. — Res judioata. 
— The dismissal of a suit in terms of s. 102 was 
not intended to operate in favour of the defend- 
ant as res judiact 2 . It imposes, however, when 
read along with s. 103, a certain disability 
upon tho plaintiff whose suit has been dismissed. 
He is thereby preoluded from bringing a fresh 
suit in respeot of the same oause of action. 
CHAND KOERv PARTAB SINGH, 16 C. 98 = 15 
I. A 1S6, P.C. [F.. 4 L.B.R, 17, F.B ; Cited, 15 
A. 359 ; R., 22 M. 221. 5 O C. 294, 6 O L.J. 
362, 121 P.R. 1907 = 51 P.W.R. 1907, F.B.] 

(2864) — O. 9, r- 8 t = old s. 102) — Dismissal 
under —Effect — Different causes of act on no bar, 
— Though a dismissal under this section for 
the plaintiff’s non-appearance will bar a fresh 
suit in respect of the same oause of action, it 
will not operate as res judicata. But, if the 
causes of aotion be different, even this section 
would not be a bar to the subsequent suit with 
regard to the same property. MUSST. CHAND 
KOER v. PARTAP SINGH, 177 P.R. 1888, P C. 

(2865) — O ■ 9, r. 8 — Plea o f leant of cpporlu - 
nity by absent party —Default. — A plaintiff not 
present to support nis own case cannot plead 
want ot opportunity to rebut defendant’s evi- 
dence. RaDHA Jeeban Moostofee v. 
GREES CHUNDER ROY, 8 W.R. 46i. 

(2866) — O. 9, r. 8 ( = s. 102, Civ . Pro ■ Code) — 
Dismissal for default— Appeal — Where a suit 
is dismissed for uefauit under s. 102. Civ. Pro. 
Code, an appeal lies. PERAMaNAYAGAM v. 
ARUNACHELLA, 1 M L.J. 385. (9 A. 427, F.). 

(2867 ) — 0- 9, r. 8 ( = old s. 102 )— Dismissal 
— Appeal- Grounds — The fact that the plaint- 
iff had a good exouse for not being present on 
the day fixed for the hearing is no ground for 
an appeal against an order under this section, 


Civ. Pr°. Code (Acts Y of 1908, XIV of 1882 , 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

dismissing the plaintiff’s suit for default. There 
is no other ground for appeal, than under 
s, lUd, to ask the Court to set the dismissal' 
aside on the ground of new matter. BHAGWAN 

82 PR * 1889 - 121 p - R - 

7qS 7 iTt 51 t> P *JL R ’ 1907 ; ConS - 52 P R ’ 1905 = 

133 P.L.R. 1905; Expl., 1-2 O.C. 405.] 

ltum-v 0 /- 9 ' 7 ? i=s ■ 102 ’ Civ ' Pro - Code, 
1882) Portion of claim dismissed on the merits 

and the rest abandoned— Applicability of section 

t inea) ter— Dismissal as for default— Appeal on 

tne merits, where section wrongly applied.— 

? h e J fca , m P*L°P y rties whioh were purchased by 

the plaintiff at public auotion were attached in 

P^inr!ff D j/- a fi n !. 0 ? 1 ey ' J deCree a8aiDst hia vendor. 

thfli fi ^ d thodeoree under protest and 

smnn 7 d ^ de ° ree - hoId er for recovery of the 
amount paid and for damages for wrongful 

attachment. The Court held that, as the pay- 
ment was voluntary, the claim to recover it 
was not maintainable, but that the suit might 
proceei on the question of damages. Plaintiff 
prayed for the drawing up of a formal deoree 
with regard to the portion of the claim which 
was dismissed, and also to withdraw the rest of 
the claim with liberty to bring a fresh suit 
under s. 373 Civ. Pro. Code, 1882. Both pra- 

:fi' s ha '?“ g beec i refused, plaintiff uncondition- 
ally withdrew the cla.m for damages. The 

on a^uTe erea£ter P rooeeded t0 g've evidence 
on all the issues raised in the oase, the plaintiff 

not appearing. In the result, the Court, pur- 

porting to act under s. 102, c iv. Pro' Code 

ismissed the suit for default. The plaintiff 

the P qn > d h° • b<! ° hie ‘ C0Urt which held that . 
the suit having been dismissed under s. 102, 

Uv Pro. Code, no appeal lay. On turther 

thTnL t0 lheJudioia ' Committee, held, thaJ 

s h 102Cwp 3 r 0t a° ne t0 be dealt with under 

recoverv Af 1 . 0 !,' C ° de ’ ,Dasmuoh ^ ‘Ire claim for 
ecovery of the money paid to discharge the 

sel'y ° to’tha had bee ° ful, y determined adver- 
sely to the plamuU by the Court’s previ- 

ahanrf rdet ’ f nd the reSt 0f the °’ aim b ad P been 
abandonen, leaving nothing to be tried. Held 

ChVe^C „n» l , “if °? Se Sh ° Uld goback to the 

Kanrh. r the appeal on the merits. 

f-6 StS-SK s*' ” L t: 

wait for the parties for some reasonable time 
when the ease is called on lor hearing. A case 

of t0 , be dism ‘ s sed in early part 

of the day. Held also, that, where temporary 

abseuoe of plaintiff or his pleader h».T« 

satisfactorily explained, a case or Afiv 
should be restored, especially where dismissal 
has taken place at II A.M. CHAUDRI JESA Raai 

V. Thakar Das, 197 P.w.B. igii, JESASam 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(2868-al) — 0. IX, r. 8— Order dismissing 
suit, in defaulc — Not deoree — Not appealable — 

See appeal — Miscellaneous, 51 P.W.R. 
1907 = 21 P.R. 1907, F.B. 

(2,9G8-b) — 0. IX, r. 8— See RES JUDICATA 

—Judgment on preliminary points, 
Effects of, 23 VV.R. 58. 

(2868 c)— O. IX, r. 8-See SPECIAL OR 
SECOND APPEAL — APPEALS AGAINST 
ORDERS WHEN LIE AND WHEN NOT, 5 C.P. 
L. R. 81. 

(2868-d) — O. IX, r. 8 — 3. 102, effect of, on 
proceedings under a. 90 of the Transfer of Pro- 
perty Aot — See TRANSFER OF PROPERTY 
ACT, 1882, s. 90, 1 N.L.R. 113. 

(2368-e) — 0. IX, r. 8— See NOS. 88, 93, 106, 
306, 2666. 2708-a. 2737, 2841-a, 2^48, supra , 
AND NOS. 3153, 3955, 5226, infra. 

(2869 ) — O 9, r. 8, s. 114, O. 47, r. lf = ss. 102, 
623, Civ. Pro. Code. 1882) — Suit dismissed for 
default — A pphca'ion for review of judgmtnt 
without prior application to set aside dismissal 
order. — If, on the dismissal of a suit for default 
under s. 102, the plaintiff applies for review of 
judgment without applying to re-instate the 
suit under s. 103 of the Code, his application 
can be entertained by the Court. RAJ NARAIN 

Porkait v. ananga Mohan Bhandari, 26 
C. 398. .2 C.W.N. 318, D.i [F., 121 P R. 1907 
= 51 P W.R. 1907 ; R ., 7 P.L R. 1 900, 30.] 

(2870) — O. 9, rr 8, 9 {—old ss. 102 avid 103) 
— "Plaintiff meaning of. — Thi word “ plaint- 
iff” as used in tnesa sections includes his heirs 
or representatives in iutorest, who could be in 
no better position as to tbo subsequent suit 
than the plaintiff him-elf. MAMRAJ v. 
CHANDWA MAL, 117 P R. 1891. ihO P.R. 
1894, 15 C. 442, R ) [R., 43 P R 1907 ] 

(2871) — O. 9, rr. 8, 9|=ss. 102, 103. Ciu. Pro 
Code , 1882) — Dismissal of suv for default zincr 
s. 102 —Applicat ion under s 10 i to set aside order 
of dismissal — “ Sufficient cause (or non appear- 
ance of the plaintiff ,” what amounts to. — a suit 
was dismissed for default under s. 102 of the Civ. 
Pro. Code. In his affidavit presented with the 
application made under s. 103 for sotting aside 
the order of dismissal, the plaintiff statod that 
he was in the Court-hooso on the appointed 
day and wilted for somo time as the Judge 
happened to bo sitting on tho appellate sido that 
day, that, thinking that a part-heard ease st Hid- 
ing above his suit on the list would take up time, 
he loft the Court-house and wont to assist his 
employor, who had sent a messenger to oall him 
to explain simo part of some mercantile transac- 
tion, and that, when be returned in about half 
an hour, ho found that his suit had been oallod 
on for hearing and dismissed for default. Held 
that the facts rlisolosed by the affilavit did not 
constitute “sufficient oauso for non appearance” 
within the meaning of s. 103, so as to entitle 
the plaintiff to have the suit restored to file. 
Held also- that the plaintiff was not taken 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877 , XXIII of 1861 and VIII of 
1859)— continued. 

unawares, that he was not under any compul- 
sion to leave the Court-house, that his absence 
wis not duo to any weighty cause, and that he 
accepted the risk of the case beiog called on in 
his absence. MANILAL DHUNJI v. GULAM 
HUSEIN VAZEER, 13 B. 12. [F., 10 Bom. L. 

R. 904 ; R. % 23 C. 991.] 

12872 )— O 9, rr. 8. 9 ( = oZdss. 102. 103)— 
Striking-off — Fresh suit.— A suit “ number 
kharij ” or “ struok-nff ” is not a passing of 
judgment by default under s. 114, Aot VlII of 
1859, precluding plaintiff from bringing a fresh 

suit. Khoob Lall Singh v. Toolsee 
SINGH, 17 W.R. 219. 

(2873)— O. 9, rr. 8,9 ( = ss. 102, 103, Civ. 
Pro. Code, 1882) — Suit by widow— Dismissal 
fur default — Subsequent suit by reversioners . — 

A suit brought by a Hindu widow in respect of 
her husband's estate was dismissed for default 
under s. 102. Civ, Pro. Code, 1882, This 
order of dismissal would, under s. 103, be no 
bar for a fresh suit by the reversionary heirs of 
her husband in re^peot of the same matter. 
VIRUMAL v. MUSSAMAT BHAGWANDEVI, 
80 P R. 1884. [R., 117 P.R. 1891, 139 P.R. 

1888.] 

(2974) O, 9, rr. 8 and 9 ( = old ss. 102 and 
103) — Dismissal of Plaintiff's suit —Conditions. 
— Dismissal of suit for plaintiff’s non-attend- 
anoe is a ponalty not to bo inflioted, unless 
upm proof of deliberate disobedience of Court's 
distinct order to attend. PEAREE MOHUN 

Bose v. Hurish Chunder Bhose, 17 W.R. 
141. 

(2875—0.9, rr. 9, 9 ( = .<$. 102, 103, Civ. 
Pro Code, 1882 » — Appearance of parties — Ap- 
plicat on under s. 10L — Wnen the defendant, 
or, by party of reasoning the plaintiff, 13 
prevented from proceeding with the ciso by 
unavoidable absence, or is prevented from 
instructing bis Pleader or Counsel from unavoi- 
dable causes or bona tide mistake, it would 
amount to a non-appearance under s. 102 of the 
Code. But where the plaintiff was preseut and 
instructed Counsel to apply for an adjournment 
and, when that was refused, ho took no further 
Hteps, suoh circumstances amount to an appear- 
ance on the part of the plaintiff, and his 
application under s. 103 may bo refused. 

Ram fertab Mull v. Jakeeram agur* 
wallah, 23 C. 991. (7 A. 538, 8 A. 140. 13 

B. 12. 23 C. 738, R.\ 12 C, 605, Cons.; 6 B.L R. 
689, D.i [D., 34 C. 403 = 5 C.L.J. 247«11 C. 
\V N. 329 = 2 M.L.T. 123, F.B.] 

(28761-0. 9, rr. 8 and 9 ( = s$. 102, 103, 
Gin. Pro Cole. 1 88 2 > — Suit for redemption 
dismi ssed for dt fault— Fredi suit for ths 
barrel. — If a mortgagor sues for redemption 
and his suit is dismissed uuder s. 102, Oiv. Pro. 
Code, and he, thereafter, brings a fresh suit 
for redemption of the same mortgage, the causa 
ot action in the seoond suit is the same as the 
oauso of action in the first and is barred by 
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CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

s. 103 nf the Civ. Pro. Code. GURDITTA v. 
Narain D-aS 43 P.R. 1907 = 169 P.L.R 1908. 
(15 C 422. P.C,li7 P.R 1891, 32 P.R 1905, 
F.\ 10 B 23, D ; 25 M. 30. F.B , 7 B. 467, 13 

B. 567, 19 A. 202. Ap%r ; 86 P.R 1877. 14 
P.R. 1881, 6 M. 119, 7 M 432, 1 1 A. 386, 15 
M. 366, DoubUd.) [R , 73 P.R ISOS.] 

(2877)- 0 9. rr. 8. 9 ( = sc. 102, 103, Civ. 
Pro. Cede, 1882)— Order dismissing suit for 
default of appearance, cons t u iio of - Appli- 
cation for re-iora in, of SUd— Ltqalitj/ of order 
— “ App arance, ” what is. — Where apart from 
the m re description wbioh the Court gives oi 
its act'on, and ap-irl from the actual fact of the 
plaintiff's appearance, or non-appearance, 'he 
real meaning and substance of the Couri’s 
aotion is that it dismisses the suit on 'he vew. 
whether right or wrong, that the defendant 
appears and the plaintiff does not appear, it is 
to be taken that the suit is dismissed under 
s. 102, Civ. Pro. Code, and the plaintiff has a 
remedy under s 103, Civ. Pro. Code. It cannot 
be questioned, on an application under s. 103, 
Civ. Pro. Code, in suoh a oase, whether the 
order which is sought to be set aside could 
legally have been made under s. 102. The 
plaintiff's suooess upon such application depends 
on his ability to prove that he was prevented 
by any efficient cause from appearing when 
the suit was called on for hearing. The defend- 
ant. may, for the purpose of showing that no 
suoh cause existed, prove that., in fact, the 
plaintiff bad appeared, and that he was not 
prevented by any sufficient reason from appear- 
ing at the hearing ; but that is a question to be 
determined for the purpose of considering whe- 
ther the plaintiff has been able to substantiate 
his application under s. 103, Civ. Pro Code, to 
set asioe the dismissal. [R , 8 C WN 621, 1 
S.L. R- l 15. NT.L.J. 51 =3 M L T. 225, 1 8. 
L R. 224. 19 M L J. 760 = 5 ini Cas. 23, 34 C. 
403= U C.W.N. 329 = 2 M L.T., 123 = 5 C.L J 
247 .] It is net, “appearance” whitbm the 
meaning of e. i02, Civ. Pro. Code, whore the 
pleader wa° not duly instructed a»>d able to 
answer all material questions relating to the 
suit, out was instruo'ed only to apply for an 
adjournment. LALTA PRASAD v NAND 
KISHORE, 22 A 66, F.B. -A. W.N 1899, 
176. (iO A. 195, 23 B. 4'4, Aipr.; _N.W.P. 
1R7S 74. N W.P. 1875, 77, 3 A. 519, it.) [ft , 
34 O. 403=11 C.W.N. 329 = 2 M.L.T. 123 = 5 

C. L.i. 247]. 

(2878) — O. 9, rr. 8 and 9 { = ss. 102 and 103, 
Civ P'O. Co ie. 1882)— R presentative of deceas- 
ed plaint ff. Application ty. for order io set 

asids dismissal of suit- Dismissal oj suit in 
default — Substdu ion of mme of representative 
of deceased plaint#.- The applicant s father 
brought a suit in the Munsif’s Court which 
was dismissed under s. 102 of the Code of 
Civil Procedure. The applicant then »PPl*f d 
under s. 103 of the Code for an order ' to set 

dismissal aside, alleging that J?* two 

been ill on the day of bearing and had died two 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 r 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

days later. The lower Courts dismissed the 
application holding that no one but the plain- 
tiff in a suit could apply under s. 103. Held 
that s. 103 of the Code of Civil Procedure may 
be construed as permitting a representative to 
apply at one and the same time for the subs- 
titution of his Dame in place of that of the 
deceased and for an order to set aside the dis- 
missal of the suit. Upon the name of the repre- 
sentative being entered on the record, the 
application rr >or>r under s. 103 could then 
croccrd. RaJVIPYARE v. RUP NARAIN. 6 O.C. 
34 . [R..9 0C.35-] 

(2879) — O S, rr. 8 , 9 i = ss. 102, 103. Civ. 
Pro Code, 18 ^ 2 ) — Dismissal of suit —Plaintiff's 
p’i acter present but none of the plaintiff's wit- 
nesses.— Where, ou the day fised for the bearing 
of a suit, the plainliff’s pleader appeared, but, 
in cods': quence of none of the plaintiff’s witnes- 
ses being present, was unable to support the 
plaintiff’s case and the suit was consequently 
dismissed, held that this was not a dismissal 
for default of appearance and did not entitle 
the plaintiffs to apply under s. 103 of the Civ. 
Pro. Code, for re hearing. FAZAD AHMED v* 
Bahadhur SINGH. A W N. 1893, 25. ( 16 B. 23* 

8 A. 140, 12 C. 605, R.) [£>., 18 A. 241 = 

A. W.N. 1896, 47.] 

(2880)- O. 9. rr. 8 . 9 ( = ss. 102. 103, Civ Pro. 
Coie .1882 Trial nf suitHn (he plaintiff's absen- 
ce- Dufy of 'revenue Court io give notice of the 
date ana place to parties. — Revenue Courts are 
b und tolgive the parties notice of the date and 
the place of trial of oases. If a Revenue Officer is 
on tour and unable to makea programme of dates 
he should postpone their hearing till his return 
to the Sadr. He should, for the convenience 
of the parues, make programme of. his tours and 
adhere to them. If he has to vary his tour he 
should take timely steps to give parties fresh 
notice. Every record should show that due 
notice of date and place has been given. If the 
record does not show this, it should be precum- 
pd tha. due notice was not given. TEGHA 

8 P M R US 1902 MAT PURSENUN - 12 p -k.R. 1903 = 

( 2 R« 0 -a) — O 9, rr. 8 . 9 ( = ss. 102 , 103, Civ 
Pro. Cone, 188 2 )- Dismissal of suit for default— 
Presxaencp Small Cau e Courts Acc XV of 1882) 

3 o7 i? /T ^ °* en t0 plaint ff ~ Dim: t dxon.- 

aJ%°4 nf ?QQo reS ‘ denC u y Smal1 C * USG Courts 
Aot (XV of 1882i is no bar to a plaint, ff, whose 

suit has been dismissed for default, applying 

under s. 103 of the Civ. Pro. Code, 1882 for 

settmg aside the order of dismissal. He’ has 

two remedies open to him under different enact- 

merits. If he choose to apply f or a new fcri al 

U l etSl 3 L°:, AOtXVof 1882 - he inSrt do » 

w.tbm eight days. And if he prefers to apply 
to have the order of dismissal set aside under 
s. lOi of the Civ. Pro. Code, 18S2, he can do so 
within 30 days under art, 163 of the Limit- 
ation Act, 1877. SoONDEBDal v. GOURPRA 
SAD, 23 B. 414 [R„ 26 M. 163.1 RA ' 
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Civ. Pro. Code (Acti Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 

1859) — continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 


(2881)- 0. 9, rr. 8 & 9 ( = ss . 102, 103 of 1982 
= s 114, Civ. Pro. Code, 1859)— Right of 
appeal cf decree holder— Re-hearing, — A deoree- | 
bolder has no right of appeal from a Court’s 
action taken under s. 114, Code of Civil Proce- 
dure, 1859, but if aggrieved may apply for a re- | 
bearing. KALEE KRISTO THAKOOR V. MAHO- 
MED KADER, 12 W.R. 428. i 

(2882) — 0. 9, rr. 8 and 9 ( = f s 102, 103, Civ. ! 
Pro . Code. 1882 = 3. 114, Civ. Pro. Code , 1859) , 
— Default — Abandonment of proceedings . — The j 
abandonment ol proceedings under.-. 269, Civ 
Pro. Code, 1859, does not amount to dismissal 
on default under s. 114, Civ. Pro. Code, 1859. 
FUTTAH ALI v. KUBEEM ALI, 10 W.R. 61. 

(2892-fl)— O. IX. rr. 8 and 9 — Applicability cf 
to a reference under e. 18 of the Land Acquisi | 
tion Act — S-c ACT I OF 1894, ss. 12, 18, 31, 53, 
10 C.W.N. 991 = 2 C.L.J. 359. j 

(2RR2-6) — O. IX, rr. 8 and 9 —See APPEAL — ; 
EX PARTE CASES, 22 M. 221, 9 A. 427 = A. W. ! 
N. 1887, 66. I 

(2883) — O. 9, rr. 8. 9, s. 47. O. 21, r. 90, ' 
s. 141 ( = ss. 102, 103, 244, 3il and 617, Cir.Pro. 
Code , 1882)— Application to set aside sale— Dis 
missal for default — No application to set dismis- 
sal aside — Fresh application cannot 6e made . — | 
Where an application under ss. 244 and 311, 
Civ. Pro. Codo, 18H2, for setting asido an cxe- I 
cution sale is dismissed for default, the appli- i 
oant is precluded from making a fresh application 
of the same nature, without making an ap- 
plication under ss. 102 and 133. to set asido tho 
order of dismissal. S. 647 of tho Codo applies 
to an application undor ss. 244 and 311. 4 r> D U R 

Rahman Mullick v. Khorran Mullick 1 
Matwali, 2 Ind. Cas. 156. (17 A. 106, P.C, j 

= 22 1. A. 44, D ) 1 

I 

(2894) — O. ' 9, rr, 8, 9. 104, O. 43, r. 1 * 

( = ss. 103 102,588(8 t. Civ. Pro. Cod e, 1882) | 
—Suit dismiss'd for default — Appeal from order j 
of dismissal.— For an application under s 103 
of the Civ. Pro. Code, a period of 30 days from 
tho dato of the order dismissing the suit, is 
allowed and the Courts havo no alternative 
other than dismissing tho application, if not 
presented within that poriod, but this does not 
affect tho appeal from the original order dis- 
missing the suit, which has tho force of a 
decree. SAHIB DlTT.A v, Roda, 83 P.R. 1902. 

(2884-a: — O. IX, rr. S 9 and 9, s. 101, O. 
XLU, r. 1 — See APPEAL— ORDERS, 83 P.r] 
1902. 

(2881-6) — O. IX, rr. 8, 9, O- XL1II, r. 1, 

9. 101 — See appeal— Decrees and execu- 
tion OF DECREES 10 B. 433. j 

(28951 — 0. 9, rr. 8, 9 and 13 ( = s.s. 114, 
119, Civ. Pro. Code, 1859 )— Striking off for 
default— Remedy by motion — In a case struck 
off for default, where the order has been 
properly made under Aot VIII of 1859, a. 114, 


the remedy is by motion under s. 119 ; if im- 
properly made, it is open to appeal. ULUCK 

Monee Chowdhrain v. Panchoo Coomar 
Chunder Chowdhry, 21 W.R. 124. 

(28861—0. 9. rr. 8 and 9, O. 17, r. 2 ands. 115 

t=ss. 102, 103, 157 and 622, Cie. Pro. Code, 

1 882) — Order dismissing suit tor default— Ap- 
peal — Adjournment of part-heard suit— Non- 
appearance of plaintiff on adjourned day-Pro * 

per procedure— Dismissal of suit for default 

Pttition to restate suit — No sufficient cause fer 
non appearance — Dismissal of petition— Dis- 
missal of suit in (ho belief that that was the 
only procedure to be followed— Revision,— No 
appeal lies from an order dismissing a suit for 
default of appearance of plaintiff, because the 
order dismissing tho suit is not a decree under 
the Code. Where a part heard suit was ad- 
journed for further hearing and tho plaintiff 
and his pleader were absent when the suit was, 
called on for hearing on the adjourned day, the 
proper procedure was to have proceeded under 
s. 157 and not under s. 102 of the Code. 
Where a suit was dismissed for non-appearance 
of tho plaini iff and his pleader, an application 
for restoration of the suit could not be enter- 
tained unless there was sufficient cause for the 
non-appearance. Where a suit was dismissed 
for the non-appearance of the plaintiff and his 
pleader on the dato to whioh the suit had been 
adjourned for further hearing, in the belief 
that that was tho only procedure to be followed 
in such a case, and the proper procedure for 
tho Court was to have proceeded under s. 157 
of the Codo, the High Court oould interfere in 
revision as tho Court, in failing to prooeed 
under s. 157, failed to exerciso a jurisdiction 
vested in it by law. Maharajah OF VlZIA- 
NAGARAM v. LlNGAM KRISHNA BHUrATHI, 
12M.LJ. 473. [F , 8 M.L.T. 60 = 20 M.L.J. 
535 = 6 lnd. Cas. 233 = M.W.N. 1910, 215 ; R., 
121 P.R. 1907 = 51 P.W.R. 1907, F.B., 34 C. 
235 = 5 C.L.J. 260.] 

(28871 — 0 9, rr. 8. 9, O 17, rr* 9, 3 ( = ss. 102 
103, 157 and 159, Civ. Pro. Code , 1882)— 
Adjourned hear in, j — Default— Dismissal— Re- 
storation, — A, the plaiutiff in a suit, took out 
processes against his witnesses ; they did not, 
howovor, though served, appear on the adjourn- 
ed date fixed for trial. Tho pleader for tho 
plaintiff prayed for the issue of a warrant for 
the arrest of ono of them. This was refused. 
The pleador then intimated that he had no 
further instructions to appear in the suit whioh 
was thereupon dismissed. Held , that tho 
dismissal was not under s. 158 of the Code, 
but was under s. 157 read with s. 102 of the 
Codo. It was, therefore, competent to tho 
plaintiff to apply under s. 103 of tho Code, to 
have tho order of dismissal set asido. Soopo of 
ss. 157 aud 158 of the Code, explained. If 
there are no materials on tho record at an 
adjourned date of hearing tho Court ought to 
proceed under b. 157 of the Code. If, however. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1982 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

there are materials, the Court ought to proceed 
under s. 158 of the Code. MARIAN NlSSA 

alias Doman Bibi v. Ramkalpa Gorain 9 
C.L J. 280 = 34 C. 233. [F., 36 C. 189 ; R., 

1 8.L,R. 224, 19 M.L.J, 760 ; Relied on, 5 Ind 
Cas, 499. j 

(2888) — O. 9. rr. 8 and 9, O 17, rr. 2 and 3( = 

ss. 102, 103, 157, 158 Civ Pro. Code 1982) 

Pleader apply i' <j tor adjournment— Effect. — In 
this case the hearing of the suit had been fixed 
for the 9th November. On that day. on the 
oase being called on, the pleader for the several 
parties put in an application for adjournment 
on theground that the parties and their witness- 
es had been prevented from being present by 
the fever epidemic. Au adjournment for one 
hour only was granted to enable the pleader for 
the plaintiffs to consider what course he should 
pursue. On the oase being oalled on at 

2 P.M., the pleader for the plaintiffs got up and 
left the Court. His name was called out and 
the names of the plaintiffs were also called out. 
The pleader had not stated that he had no 
instructions to proceed with the suit. The 
Judge dismissed the suit. Held, that the order 
dismissing the suit was an order under ss. 102 
and 157 and not under s. 158 of the Code, and 
that the plaintiff’s remedy was by an application 
under f. 103 of the Code. ALLAHDINO v. 
NAWALIVIAL, 1 S.L.R. 2 24. 


(28991—0. 9, rr. 8, 9, O. 7, r. 3( = :s. 102.103 
158, Civ. Pro. Code, 1882) — Adjourned hearing 
— Refusal of application for p/ocess — Intimation 
by pleader that he has no further instructions — 
Dismissal of suit, whether under s. 102. — 
Where, at an adjourned hearing of a suit, the 
witnesses on behalf of a party were not in 
attendance, and the party applied for the issue 
of warrants against them, but the Court refused 
the application, and the pleader thereupon 
intimated that he had no further instructions 
to appear, and the suit was dismissed. Held, 
that the dismissal was not under s. 158. but 
under s. 102 of the Code. GANGA RAI v. 
GUDAR RAI, 3 Ind. Cas. 499, (34 C. 235, 5 

C.L.J. 260. Bel. on.) 

(2890) — O. 9, rr. 8, 9, O. 22. r. 8 l — ss. 102, 
103, 370, Civ Pro. Code, 1882)— Applicability 
—Suit dismissed for non-appearance of plaintiff 
or official assignee— Insolvency.- S. 370 only 
applies to a case where there is an actual bank- 
ruptcy or insolvency. It does not apply to a oase 
where there has been an application to declare the 
plaintiff an insolvent and a vesting order made, 
but no adjudication deolariDg the plaintiff an 
insolvent. In suoh a case, s. 103 applies, if 
there is dismissal of a suit for non-appearance 
of the plaintiff or the Official Assignee on the 
bearing date. AMBITA JAL MUKERJEE v. 
RAKHALI DASSI DEBI, 27 C. 21/=4 C.W.N. 

294. 

(2890 a) — O. IX, rr. 8, 13— See EX-PARTE 
DECREE, 2 B.H.C. 267. 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(2890-6) — O. IX. rr. 8 and 13— See REVIEW 
—Review when lies, 5 N.W.P. 74. 

(28911—0; 9, rr. 9, 13, O. 15, r. 4 ( = ss- 102, 
108, 155, Civ. Pro. Code, 1 882; — Application 
fer adjournment.— Counsel’s appearance in 
Court, merely to apply for an adjournment, is 
no such an appearanoe in the suit as will make 
ss. 102, 103. Civ. Pro Code. 1882, inapplicable. 
hinga Bibee v. Munna Bibee, 31 C 150 = 8 
C W N 97 IR„ 46 P.R. 1905 = 178 P.L.R 
3905, 34 C. 403, F.B. = 11C W.N 329 = 5 C L 
^*^7 = 2 M.l.T. 1 23. I S.L.R, 115, 10 Born.* 

Ju.ti. yui.j 

(2892) O. 9, r. 8, O. 15. r. 4, O. 17. r 2 
?* “? ( = ss - ] 02,155, 157, 622, Civ. Pro. Code] 
1882) Appeal Revision. — After the issues in 
a suit were framed and a defendant was added 
the suit was adjourned to a certain day for 
disposal, because the added defendant bad not 
put in her defence to the action. On tbe 
adjourned date, the plaintiff, a pardahnashin 

lady, naturally was not present, and her pleader 
was engaged in another Court, when the case 
was called on, and her claim whs dismissed on 
the ground that she, the plaintiff, did not 
appear. An application was made to the 
Munsiff to set aside the order of dismissal The 
application was refused by the Munsiff because 
he considered that the dismissal of the suit was 

U , Dde L S ,' 165 ’ Civ * Pro - Code . and that the 
plaintiff s remedy was by way of an application 

for review of the deoree, and not by an appli- 
cation to set tbe order of dismissal aside. On 
appeal the D.striot Judge set aside the Muneiff’s 
order and directed the Munsiff to restore the 
application to his file and dispose of it on the 
merits. The defendants applied to the High 
Court under s. 622, Civ. Pro. Code, for revision 
against the order of the District Judge. Held 
that the suit was and must be treated as having 
been dismissed under s. 102 or s. 157, Civ. Pro 
Code, and that in both cases an appeal from 

hLi? 0 .? 6 Mu ° si£E refusing to set aside 
the dismissal lay to the Distriot Judge and that 

therefore the District Judge had on appeal 

power to send the case back, that the applioa- 

r » 

s:: tvTi&et- 8he °™- 

(2893) O. 9, r. 8. O. 17, rr. 1, 2 ( = ss 109 

°J de ■ ^-PariheaUcaje 

T7 ZT 01 ,0r d( f ault -P'oprieiy-cZrt-. 

duly. Where a partly heard case was adjourned 

to a certain date or further hearing and where 

‘° V? 6 ,»«>lu™ of plaint.fi to appear on 
that date he lower Court dismissed the suit for 
default, held, that the lower Court did not pro- 
perly exercise its discretion in dismissing the 
suit under s. 102, Civ. Pro. Cod S an | 

that it was clearly the duty of the Judge to 

proceed to hear the defendant, unless 

sideration of the ev.denoe for the plaintiff h ' 
was of opinion that the suit should be dismissed 
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Civ. Pro. Code (Acts Y of 1908, X1Y of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

and to adjudicate the case on its merits. Ram 

Dam Pandf-yv Narayan Murti and Kur- 
maya. Legal Representatives of G. 
Krishna Murti, Deceased, 5LBR. 73= 3 
Ind. Cas. 683. (25 A. 194, ft.) 

(28941-0. 9. r. 8, 0 17, r. 2 ( = .<$. 102, 157, 
C iv. Pro. Code. 1882) — Spoeal f -cm order dis- 
missing plaintiff's cise in oefiult — Pla ><tff 
declining to a)pcar m dot* fix-d for argu 
went — Decree — Dismissal ( f c >. sv i. default of 
plaint'ff — The appellants filed a suit on the 
20ih July, 1899, praying fcr a declaration that 
oertain immoveable property attached by the 
respondent was not liable to be attached and 
sold in execution of his decree. They were ap 
parently dissatisfied with certain orders passtd 
by the lower Court in the oourse of the trial of 
the oase, and on the 3rd January, 1901, they 
filed an application iu which they said that 
they declined to argue the case and virtually 
announced that they did not intend to appear 
again. The next and the last date on which 
the case came on was the 28th January 1901. 
On that date, neither the appellants nor their 
pleaders appeared. The respondent was present. 
The lower Court recorded the following order : 
“ It is now 1-4 p. m., plaintiffs being absent, I 
have nothing for it but to dismiss the suit in 
default. Plaintiffs* olaim is dismiss in default 
with costs.” No seotion was specified in that 
order. Held that tho order of tbo Court must 
be held to have been made under s. 157 read 
with s. 102 of the Code of Civil Procedure, that 
it was not a decree, not being an adjudication 
upon any right claim' d, and was not appeal- 
able. Ghazxnfar a li Khan. v. asharf 

LAL. 3 O. C. 294. [ft., 6 0.0. 48 ; F., jO O.C. 
171.] 

(2895)— 0. 9, r. 8. 0. 17, r. 2 ( = « 102, 157. 
Civ. Pro. Code, 1892) — “ Appearance. ” mean- 
irg of — Afipli at. on by pleader f>.r a j mrnmeni 

— Refusal — Pleader stating that he had no 
instructions — Kffrcl— Dismissal undxr s 157, 
Civ. Pro. Code-- Authority to review t client 

— Barrister and pi- ruler, dis inclv'n tet'Vtcn. - 
On tho date to which the plaintiff’s suit was 
adjourned for hearing, an application was put 
in by liis pleader lor postponement owing to 
plaintiff’s illness, and it was rejected. The 
Court then examined tho plaint iff’a pleader 
who stated that he was appointed to preseut 
tbo application and that, he was not in any wav 
acquainted with the facts of tho easo. Held, 
that, where, at any adjourned hearing of tho 
suit, there is no appearance bv tho plaiutifl 
and thoro are no materials ou record, tho 
appropriate procedure is that laid down by s, 

157, Oiv. Pro, Code. 1882. {Per Crouch , A,J (’.) 
An appearance at an application for adj uirn- 
ment which is refused is not an appearanco at 
tho bearing of tho suit. (34 0. 235, 1 S.L.R. 
224, 34 C. 403F.B., R.) An “ appearance ” is 
nothing more than physical attendance iu the 
Court. If, thoreforo. when the hearing com- 
mences, tho plaintiff or his duly appointed 


Civ. Pro. Code (Act! Y of 1908, XIV of 1882,. * 

X of 1877. XX III of 1861 and VIII o! 

1859) — continued. 

pleader is actually present in Court, there 
is an appearance? of the plaintiff at the hear- 
ing. If it be desired that there should bo 
no appearance, the result can, in reality, be 
attained only by the plaintiff and his pleader 
walking out of th * C >urt whon the oase 
is called ou for hearing. But it is considered 
sufficient for the pleader to do something or 
say something implying a request, that the 
Court should regard him as absent, and for the 
Court io do s meth'pg cr say something to 
minute that the r« quest has been granted, or 
at any r*te, nor. been refused. The usual 
formula uted by pleaders “ I am dm instruct- 
ed ” or “ I nave no instruction^” is perfectly 
well understood bv most Judges; and where no 
dissent is expressed, the gem rat opinion se»ins 
to be that the pleader is (airly justified in 
assuming that be is being treated as mu pre- 
sent. (23 B. 414. 22 A. 66, 30 M. 374, ft.) 
Held, that, on the faots of tho present case, the 
presumption that the order of dismissal was 
under s. 157, Civ. Pro. Code, 1S82, holds Rood. 

Tbo authority of a Barrister or Advocate to 
represent a party is based on the fact that he 
has “ received instructions ” from an Attorney 
or Solicitor. Instructions are not merely the 
information as to faots, but constitute his 
authority to represent the olienfc. If, therefore, 
bo states in Court that ho has no instructions, 
that concludes the question of his represent- 
ation. But a pleader’s authority is based on the 
fact that a ‘ vakalatnama’ has beeu filed. And 
his authority oau be terminated only on a 
written application by th» client and with the 
consent of the Court. F KIR MAHOMED v. 

Vf RAN. WIFE OF KOJI, 3 S.L R. 208 = 6 lod. 
Cas. 851. 

(28%) — 0. 9, r. 8, •ch. IT, r. 9 — Arbitration 
— Avili a'ian bu art tr-Uor ftr ext nsion of 

io i allow'd f r mtkint award -Diari ssal 
for default.— Tiu* arm..-:-*' or upplted for exten- 
sion of pen d allowed for making the award. 
The plaintiff failed to attend Court on the date 
fixed in tho case and the G^uit dismissed toe 
suit. Htld, that the notion of the Court was 
har«»h ; when a case is under arbitration, a 
Court should not hastily dismiss the suit tor 
non-appearance in Court of the plaintiff Much 
less should this bo doue when the arbitrator 
has made an application for extension of time for 
filing award. Z7Wiialso, that, when an arbitrator 
asks for extension of timo and there is no reason 
to suspect that, being in collusion with either 
party, he is wilfully delaying matters or that in 
any other way there is bad faith in his conduct, 
the Court should always grant reasonable 
extension. MUSSAMMAT Ram KaUR v. SETH 
Multani Ch.\ND. 29 P.L R. 1910 = 8 lod. 
Cat. 224. 

0 IX, r. 9 ( = 1882, i. 103 = 1877, s. 103- 

1859, i. 119.) 

(2897 ) — 0 9, r. 9 ( = s. 103, Civ . Pro. Cods, 
1883) — Scops. — Tho operation ot 8, 103 i* i 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII 0 f 
1859) — continued. 

confined only to those cases, where a second suit 
is brought for the same object and cause of 
aotion as the suit whioh is dismissed — Per 
Garth , C.J. GOBIND CHUNDER A DDYA v. 
AFZUEi Rab BANI, 9 C- 426 = 12 C.L.R. 29. 

(2896) — 0 9, r. 9. ( = Civ . Pro. Code, 1882, 
s 103; — Suit for redemption by purchaser of 
mortgaged land against mortgagee — Subsequent 
suit for possession by purchaser against vendor 
and mortgagee — Causes of action different.— In 
1881, plaintiff, a purchaser ot certain mortgaged 
property, brought a suit for redemption against 
the mortgagee, and this was dismissed for 
default under s. 102 of the Civ. Pro. Code. The 
plaintiff, however, had arranged with his 
vendor that the latter would pay cff the mort- 
gage. He subsequently brought this suit against 
both the vendor and the mortgagee for posses- 
sion of the land. Th6 defendant pleaded that 
the present suit was tarred by s. 103, Civ. Pro. 
Code. Held that s. 103 of the Code should 
receive a somewhat strict construction, that the 
first was against themortgagee alone for redemp- 
tion based on plaintifl’s purohase of the equity 
of redemption ; that his present case wa9 that 
he contracted for the purohase of the property 
from the vendor, who undertook to clear it of 
the mortgage and that the mortgagee had 
since purchased the equity of redemption from 
the vendor with full knowledge of the said 
contract with the plaintiff ; and that, therefore, 
s. 103 of the Code was no bar to the present suit. 
RAMACBANDRA JIVAJI TILVE v. KHATAIi 

Mahomed Gori. 10 B. 28. [D., 43 P.R. 

1907 =-169 P.L R. 1908 = 101 P.W.R. 1907 ] 

(2899) — O. 9. r. 9 ( = 1682, Civ. Pro. Code , 
s. 103) — “ Sufficient cause/' — Where it is not 
shown that any fresh oiroumstances had oper- 
ated to prevent a plaintiff who was present on 
the first day of trial from appearing on the 
subsequent day to which it was adjourned in 
the natural course of things by the Court, 
there is net “ sufficient cause ” within the 
meaning of Civ. Pro. Code, s. 1 03, for restora 
tion of the suit. SREEMUTTY TOOLSY MONEY 
DASSEE V. SREEMUTTY PROSAD MONEY 
DASSEE. 2 C.W N. 490. I 

(29001 — 0. 9, r. 9 ( = s. 103. Civ. Pro. Code. ; 
1882 ) — Dismissal of suit for default — Ground ; 
for dismissal order being set aside.— The only 
ground on which an order of dismissal of a 
suit for default, can be sot aside m pursuance of 
the law as laid down in s. 103 of the Code, is i 
that of the plaintiff’s being prevented by any , 
sufficient cause from appearing when the smt , 
was called on for hearing. A * A * f i 

MANAN CHETTY v. V. R. P. P. L. lELD^YAP- , 

1»A CHETTY, 4 L.3.R. 221. j 

(29011-0. 9, t. 9 ( = s. 103 , Civ. Pro. Code, 
18821 - Dismissal ter default - Grounds for | 
restoration-plaintiff's absence contumacious. 

— Assuming that, apart from the sufficiency or 
Otherwise of the cause preventing a plaintiff 
from appearing in Court when his suit is called 

C. 11—109 


CIy Pro. Code (Acts Y of 1908, XIV of 1882, 
x of 1877. XXIII of 1861 and VIII of 
1859) — continued . 

on for hearing, a Court may restore a suit dis- 
missed for default of appearance, on a suitable 
order as to costs, looking to the importance of 
the cause, to the high value of the property 
involved and the persistence with which the 

M$Q 8at D° D - S conduot6d b Y plaintiff, (26 M. 
5J9, /?.), if the non-appearance was due only 
to some trifling neglect or to ignorance of the 
consequences of his aotion in not appearing ; 
but a Court will not order a restoration when 
tbe plaintiff’s aoseoce was wilful and contu- 
macious and amounted to a refusal to submit 
himself to the jurisdiction of the Court, 
counsel s appearance in Court on instructions 
on y o appl^ for an adjournment, is no appear- 
ance for the purposes of the ooDduot of the 

P U r' fa/rf/lnv S ’ NGH SOHAN SINGH, 46 

C 150 r/ P ' L ' R> 190S - (93 B. 417, 31 

lRfi2i°ilT°V 9 ’ 9 ( = S 103> 0iv - Pr0 ' Code . 

1 J a t p P lles to Probate proceedings — Probate 

and Administration Act V of i88i). s. 83— Dis- 
ttus.sfl/ of application for probate for default— 
JLxecutcr if may propound will again— Res judi- 

?“!* ~ DeUrrtn } costs sufficient remedy against 
vexatious conduct.- A refusal to admit a Wifi 

snnnnrt 8, tV 9 “ 0ncluBivo °< ‘be faots necessary to 

2 the deoision. But if probate has been 

‘f' D . ot °“ tbe merits, but merely by rea- 
son of the msufficienoy of some matter of form 

instrument®' ther9 ’ S D ° ad i ud, °ation that the 

“ '* Dot entitled to probate, and there- 

an a’nnl.W be ? galn P r °P<mnded. If, therefore. 

Will has he probate b y tb e executor of a 

Hs'elf cannot rt D h m ' SS6d f ° r default . tbat fa °t 
“ QOtdl Bbar an application by any other 

therefor a,mi,lg aa . ,nterei>t under the will, and 

A ne06ssar "y also. by the exeoutor 
lmself An exeoutor presenting an application 

plaintiff' wh °h a W;l > -nnot L regarJed as 0 : 

p aintifi who brings a suit in respect of a cause 

XIV of n !882 S - l°\« 0t l h6 Civ - Code°?Act 

era u .i 1882 - wouId therefore be in terms in- 

De P bTv KUMnn C R A an app,ioatioD RAMANI 
W N a91-n ? BANDU MOOKERJEE, 14 C 

rLS Ca9 ' 126 = 12 C - LJ - 18d - <21 

1882,- Parti tion - Jo,nt pretty- 

rm Th d e tl U 7 SrC ° nd SUil ’ 

z°z y a p :t°t a 

as such tenancy subsets anvnf ihl t-i ° 0I3g 
may apply to tie C 0 trt ior p'artSono? 

th/ffist suit fo^t^l 

same ‘relief 

-TpX~at?on 9 ' to Vr°ot- de S - I 03 '.- Dismissal 

1877 \ sch 2 art IRQ Qsl ^ e ~ L citation Act , 
aside the dismissal of' a suVfof d?/^ w 86t 
made within 30 days from the' dat o’f /Z 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

dismissal, will be barred under art. 163. soh. II, 
Limitation Act, 1877. NUR MUHAMMAD 
v. DINA, 15 P.R. 1897. [ft.. 61 P.R. 1907 = 

45 P.W R. 1907 = 33 P L.R. 1907.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII ot 
1859) — continued. 

2872, 2873. 287 / -, 2875. 2876, 2877, 2878, 2879, 
2880, 2881, 2882, 2882-a, 2883, 2684, 2884-0&6. 
2685, 2886, 2887, 2688, 2839, 2890, supra , and 
NOS, 3153, 4318 infra . 


(2905) — 0, 9. r. 9 ( = s. 103, Civ Pro. Code . 

18821 — Apvli ability — Plaintiff in former suit 
not plaintiff in the latter sum — L imitation Act 
iXVof 1877), ait. 120 — ft : ght ti sue arises when 
cause of act on is complete— Knowledge or ionor- 
one 1 ' immaterial in the absence of f raudu } ent 
cone ahvent — Suit by junior members ot tuwad 
— Limia ion. — Suit for declaring that a lease 
granted by the Jc -ir naval hi was not binding on 
the tarwad and for other reliefs. A previous 
suit bad been brought by some other members 
of the tarwad to question the validity of 
another lease executed by the same Jccrnavathi. 
and it had been dismis=od for default. The 
plaintiff in the present, suit was the 7th defend- 
ant in that suit. Held that the suit was not 
barred by s. 103, Civ. Pro. Code, inasmuch as 
the plaintiffs in the previous suit are not the 
plaintiffs in the present suit. 8. 103 can- 
not apply to a case, unless the plaintiffs in the 
prior suit are also plaintiffs in the 9ub?equeut 
suit, or unless the plaintiff in the latter suit 
can bo regarded as having been also a plaintiff 
in the former. Held that, inasmuch as the 
present plaintiff was not only a defendant, but 
a contesting defendant in the previous suit, the 
present plaintiff oannot bo held to have been 
represented by the plaintiffs in the prior suit. 
A suit for declaration that an alienation by the 
karnavan of tarwad property is not binding on 
the tarwad is governed by art. 120. In the 
absence of fraudulent corre'lmcnt, the know- 
ledge or ignoranoe of the plaintiff iu regard to 
the alienation questioned is not material. The 
right to sue accrues as soon as the cause of 
action is complete, i c.. on the date of the 
alienation. OTTAPPURAKAL THAZHATF, SOOPI 
v. CHERICHIL PALLIKAL Ul’PATHUMMA, 33 
M. 31 = 5 Ind. Caa. 698. (II M. 378, F.) 


(2905-d) — O. 9, rr 9, 13 ( — Civ. Pro. Code % 
1859), s. 119 — Act X of 1859, s. 58 — Ex parte 
cleirtc, application to set aside • — Process for 
enforcing judgment is executed withiD the 
meaning of s. 119, Aot VIII of 1859, wheu an 
attachment of the property takes pi me ; and if 
a party means to contest the validity of the 
decree, on the ground that he had no notice of 
the summons, he must come in within 30 dayB 
from that time, and not from the time that 
th^ 1 property is aotually sold, in cases under Aot 
VIII of 1859, and within 15 days in coses tried 
under P . 5S, Act X of 1*59 RADHA BlNODE 
CHOWDHRY v DlGUMBUREE DOSSEE B L. 
R. Sup. Yol. 947=9 W R. 236. [F., 8 B.H. 

O. A.U. 44; ft., 8 B. L.R. 78=15 VV.R. 315 ; 
Expl. t 9 W.R. 330.] 

(2905-a) — O. XI, rr. 9, 13 — Sec CAUSE OF 
ACTION, 24 W.R. 362. 

(2905-/) — O. IX. rr. 9, 13— See RE-HEARING, 
18 W.R. 207 = 13 B.L.R. 216, Note. 

(2905*</i — O. 9. rr. 9 and 13 — $09 VALUA- 
TION OF APPEALS, 4 W.R. Mis. 15. 

(2905- hi — 0. IX, r. 9, s. 96— See APPEAL— 
Ex Parte Cases, 3 A. 292. 

(2906) — O • 9, r. 9. ss. 99, 105 (=>Cir. Pro, 
Code , 1632, ss. 103, 578, 591) — Objection to 
re-opening a case not having been takm in 
Oi iyinal Court po n ' cannot te raided in Appel- 
late Court. — An order under s, 103. Civ. Pro. 
Code, is not an order affecting the decision of a 
case within the meaning of s. 691, C<v. Pro. 
Code. 1882. SHEWD ATROY RHISSASUR DASS 
v. Moll a Tar U.B.R. 1897—1901, Yol. II. 
237. 122 C. 981, ft.) 


(2905 a) — O. IX, r. 9 — Reference to Civil 
Court for apportionment of compensation — 
Dismissal for default. — Restoration — Sufficient 
cause— See ACT I OF 1894, ss. 30, 53 Sc 54, 
11C.W.N. 430. 

(2905 61 — O IX, r. 9 — Dismissal of suit in 
Revenue Court— Applicability ot Civ. Pro 
Code— See U. P. ACT, II OF 1901, ss. 193, 197 
(1 ), 2 a.L.J. 116. 

(2905 c) — O. IX, r. 9 — See DISMISSAL OF 
SUITS, 2 Bom. L.R. 206. 

(2905-c-l)— O. IX, r. 9— See Ex PARTE 
Decree, 87 P R. 1879. 

(2905 c-2) — O IX, r. 9 — Sea MORTGAGE 

—Redemption, 32 P.R. iu05 = 39 p.l.r. 
1905. 

2905-C-3)— O. IX, r. 9— See NOS. 92,306, 
343 344, 2190, 2246, 2750, 2251, 2252, 2253, 
2666, 2725, 2725-a. 2841-c, 2848, 2870, 2871, 


(2907)— 0.9, rr. 9, 13 and O. 17, r. 2 ( = 
i Civ. Pro. Ci d*, 1882, ss. 103, 108, 1571— Suit 
' dismiss d at adjourned hearing. — Where .a suit 
has been dismissed under s 157. Civ. Pro. Code, 

I the suit may bo revived and s. 103, Civ. Pro. 

Code, will apply. MUSSAMAT J AMINA B:BI 
‘ V. SERI Phand BhagAT, 2 C.W N. 693. (23 
! C. 738, ft ) 

! (29031—0. 9, rr. 9, 13 and O. 41, r. 14 (- 
1 Civ Pro Code. 1882 , ss. 103, 109 and 553) — 

! Restoration application — Effect of existence of 
| sttffi 1 nt cans' f >r non-appearance — Poxccr of 
! Court t > resto’p i’i the a k s nee of sufficient cause 
! — Exercise of desert tio 1 < n m- rt< of ' case.— Ss. 

103. 108, 558 and 560, Civ. Pro. Code, contain 
1 affirmative provisions. There is no reason to 
import into these sections negative words to the 
j offeot that tho Court shall not set aside an 
, ordor of dismissal or decree passed ex parts, U 
the party or his Vakil was not prevented by 
sufficient cause from appearing. The applioa- 
I tion to restore may be based upon any ground 
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Civ. Pro. Code Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861, and VIII of 
1859) — continued . 

whioh would be a just and proper one for grant- 
ing the application, and it need not be based 
upon one ground only, viz., that the applicant 
was prevented by sufficient oause from appear- 
ing. The distinction is that wheu appearance 
wa3 prevented by a sufficient cause, tbe Court 
has no discretion in the matter under the Code, 
and must restore the case to file whatever may 
prinia facie be the merits of the suit or the de- 
fence thereto ; whereas in other cases when there 
may be just and reasonable cause for restoring 
a case to file, the merits of the applicant’s case 
will form a very important element in the exer- 
cise by the Court of its judicial discretion. 
80MAYYA v. SUBBAMMA. 26 M. 599. [Not F.. 
10 Bom. L.R. 904 ; D u'yied. 9 B^m. L.R. 819. 
Note ; R., 121 P R 1907 = 51 P W.R. 1907, 46 
P R. 1905 = 173 P.L R. 1905 72 P R. 1905 = 
178 P.L.R. 1905. 72 P.R. 1905=159 P L R. 
1905, 30 M. 274= 17 M.L J. 225. 32 B. 534 = 
10 Bom. L.R. 301, U.B.R. 1909, 2nd Qr., 
Civ. Pro. Code, 27 ] 

(2908-a> — O. 9, rr. 9 and 13, O. 21 , rr. 46 and 
54 — Ex parte dcrfC—Apvli~ation to set aside 
mode after iime —Discretion of Court to admit . — 
A Court has no discret ion to set aside an ex pa> tc 
decree on application made more than 30 days 
after process for enforoing tbe decree has been 
executed, even though it appear that Ihe defend- 
ant had as a matter of fact not known of the 
execution till within 30 days before he made 
his application. A party insisting upon the 
provisions of a severe and stringent law like 
that relating to ex parte deoisions is bound to 
see that every formality is strictly oomplied 
with. Where this is not done a Court is bound 
to hold for i he purpose of Act VIII of 1^59 that 
no process has been executed CHOWDRI HlAT 
v. JAI KlSHAN. 32 P.R. 1878. 

(2909-5) — O IX. rr. 9 and 13, O. XLVII, 
r. 1, s. 1 14 — See NEW TRIAL, 15 W.R. 431. 

(2909) — O. 9. 9, O. 17. r. 2 ( = s 103, 

157, Civ. Pro. Code . 1882) — Bigh Count's 
power to interfere with order of r.storation — 
Lower Court's disen t ion — Sufficient cause. — . 
An appellate or revisional authority ought not, 
generally, to interfero iD a case, when the 
Court, before which a suit has been instituted 
and has been dismissed without being tried, is 
of opinion that the case ought to be tried, A 
generous construction should be placed on the 
enactment, whioh gives the power to restore. 
The general polioy of the Legislature, in a 
matter of this sort, is shown by the fact that a 
right of appeal is giveu against an order refus- 
ing to restore, but no right of appeil is given 
against an order of restoration. As to the ques- 
tjon of sufficient cause, a Court of revision 
ought not l.ghtlv to interfere with be discre- 
tion exercised by the lower Court _ « ? T 
ROW v. MARIA SCOSAIYA PlBLAl, 17 M.L.J. 

225 = 30 M. 274. (26 M. 599, R.) 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

588 1 — Application to restore case to file of pend - 
mg cases— Revision — Appeal —On an applica- 
tion by the petitioner, purporting to be made 
under s. 103 of the Civ. Pro. Code, for restora- 
tion of a case to the file of pending oases, tbe 
Court found that the case in question bad been 
dismissed under s. 158 of tbe Code, and on the 
ground that the order of dismissal was appeal- 
able and also rej“Oted, the application on the 
mems. The petitioner ihen applied to the 
High Court for revision of the order rejecting 
his application for restoration. Held that, 
under the above oircumHances, aD appeal lay 
from tbe order in question and, therefore, the 
application for revision was not enl ertainable. 

Khadim Husain v. Shank \r lal a W N 

1893, 44. (19 W.R, 122, 10 B. 433, R.) 

n 'vV um °; IX ' r - 9> °- X ~ X ' r - 6P > s - 31 *. 
O. XLVII, r 1, S. 141 — S' 6 ATTACHMENT 

Miscellaneous, 76 P.R. 1903 . 

(2911)— o. 9, r. 9, 0 . 21, r. 89, s. 104, O 43 

!*• V = s f- ,0 *. 8,0 589 .8), Civ. Pro. Code, 

1882i Avpeal-Order r, fusing to restore an 

appheanoo unde, s. 310 w>vch had been aismiss- 
ed for default of avpeara ice— held that no 
appea! lies from an order refusing to restore fco , 
the file of pending applications an application 

U K- e u u'fi 0 0t tbe Code of Civil Procedure, 
whioh had been dismissed for default of appear- 

v nce VonP H o SITI Bibi w - ABDUL8AMAD, A.W 

Th'l^fi 396 - 131 c - 207 - 10 

3U 9 c!,7°p 9 ' r r 9 ; V 1 - n 90 <=** 103 
311 Ctu. Pro Cde. 1882 )-Oder rejecting 

application und r s. 103, for reviving cp lid 

U l er J' 3U> / «r wn-apj.ea.ance- 

yfiV'al No appeal lies against ihe order of the 
Court rejecting the application of the judgment- 

Prn b °P A PUr f?oV n , g t0 be 0De Under S * 103 - C'V. 

Pro Code, 1882, for the purpose of reviving an 
application made UDder s. 311 of the Code, 

Z h t'h h eP ° d ' Pm,ssed fcr non-appearance 
of the judgment-debtor. JUNG BAHADUR v 

MAHDEO PROSAD. 31 C 207 = 8 C WN 160 

(19 W.R 122, 10 B. 433, 11 M. 319 ", I 

29 A. 596 = A.W.N. 1907. 186 ; R , 3 C L J 27fi* 

10 O C. 353 ] ’ 276, 

(2913) 0. 9. r. 9. O. 21, rr. 90, 92 s. 104 

O- 43, r. 1 J = ss 103, 311 319 /o 1 

cl <16) % Civ Pro Cede 1982 )—Arpeai -ConfiZ** 
atinnnf sale— O- o'er refusing >oset aside expafie 
dismissal oj appli.aiion to set aside sale If an 

apphcat.on to Be t aside a sale ,s dism.ssed , 0 r 

default and the sale la confirmed, the order 
of confirmation , 9 appealable undsr ol iim 
of s. 588. C,v. Pro. Code. ,832. But there is no 
apoeal from an order refusing to set aside the 
ex parte orner of d.smi<sal of an application to 
set aside a sale under s 3n nt tu n a 

MBINACINI Cbowdhukani 1 V. Benodb 

CHANDRA MURA. 6I n d. Cas. 148 m r 
4 186> 3 ,' 207129 A ' S96 ‘ A -WN. (2 90 C 7 ; 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1677. XXIII of 1861 and VIII of 

1 859) — continued. 

(2913-a; — O. IX, r. 9, 0. XLI, r. 19— See 
APPEAL — EX PARTE CASES, 1 Ind. Jur. 0.8. 
49, Mareb, 30-0. IX, r. 10 ( = 1882, a. 105 = 
1877. a. 105 = 1859, s. 116). 

0. IX, r. 10 ( = 1882. s. 103=1877, 8. 103 

= 1859, 8. 116# . 

(2913-a-l) — O. IX, r. 10 —See No. 5227, infra. 

0. IX. r. 11 ( = 1882,3.106 = 1877, b 106 

= 1859, s. 116). 

(2913 6) — O. IX, r. ll-S'C RES JUDICATA 
—Miscellaneous, io C.W-N. 40. 

(2913-C — 0. IX, r. 13 — .bee No. 345, supra, 
and No. 5227, infra. 

(29141—0 9, rr. 11 and 13 ( = <.<. 106 and 
108, Civ. Pro. Code, 1882* — Ex carte decree, 
order setting aside— Order (blaincd Ini cue de- 
fendant, if enures to the benefit of all — Decree , 
if whole, set asiac — Principles governing such 
cases. — 8. 108 of the Civ. Pro. Codo must bo 
read with a. 106, and effect should be given to 
all the provisions contained in them. It can- 
not be laid down as an indexible rule of law, 
that, whenever an order is made under s. 108 
of tho Code, the effect is to set aside the 
whole decree, although it may have been made 
against sortie of the defondants after a oontest, 
or although an unsuccessful effort may have 
been made by some of tho defendants to set 
aside the ex parte decree. It is not obligatory 
upon the Court to set aside the wholo decree 
and to re open the entire suit UDdorall circum- 
stances. (4 O.W.N. 456, 8 W.R. 260, R.‘, 25 C. 
155, j E rpl, and D.) Principles, which should 
be supplied in determining whether the entire 
deoreo is to be set aside or whether it should 
bo set aside only iu so far as it affects the appli- 
cant, discussfd and explained. JADUBANSA 

NARAIN v. MOHUNT Hari Cuaran Bharati, 
6 C.L.J. 226. 

(29151 — 0. 9, rr. 11, 13 [ = ss. 306, 108, Civ. 
Pro. Code, l u 82 )— Appearance by pleader— 
Application for adjournment , refusal— -Decree 
passed, whether rx parte.— Where a vakil is only 
instructed to make an application for an ad- 
journment, and. on such application being 
refused, ho leaves tho Court and takes no part 
in tho bearing of tho case, tho decree passed is 
to bo regarded as an cx parte decree. Thero is 
nothing in s. 106, which conflicts with or 
limits tho operation of s. 108, and the appli- 
oatiou of tho latter section is not limited to the 
oaso of a scle defendant who has not appeamd, 
or to tho ease where thero are several defendants, 
and none of them has appeared. G.P. COOKF 

v. The Equitable Coal Co., Ltd.. 8 C.W. 
H. 621. [App., 34 C. 403 = 5 C.L.J. 247= 11 
C.W.N. 329 = 2 M.L.T. 123.] 

(2936)— O. 9. rr. 11. 13 [ = ss. 106, 108, Civ. 
Pro. Code, 1882)— Ex parte dtcrec against 
several defendants— Decree set aside as against 
•ne cn his application — Effect— Case if re- 
opened as against other contesting defendants.— 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882*_ 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

Having regard to the language of ss. 106 and 
108 of the Civ. Pro. Code, 1882, an application 
by a co-defendant praying for setting aside an 
ex parte decree in a small cause suit, if granted, 
does not re-open the oase against the defendant 
or defendants who were present and oontested 
the suit. MANAKU Kom PEDRU v. SlTARAM 
ATMARaM VAGH, 18 B. 142. [Not F.. 24 A. 
383 = 22 A . W . N . 76, F.B.; F., 15 C.P.L.R. 179, 

6 C.L.J. 226, 3l M. 454 = 18 M.L.J. 453 = 4 M, 

L T. 230.] 

0, IX. v. 12 ( = 1882, s. 107 = 1877.8. 107 

= 1859 s. 117). 

(2916 a) — O. 9, r. 12 ( = Civ. Fro. Code, 
1882. s. 107) — Applicability to summoning of 
party as witness. — 8. 107 contemplates a sum- 
mons issued after the perusal of the plaint lor 
tho first appearance of the defendant in person 
on the date specified for the hearing, or an 
order passed at the same time for the personal 
appoaranco of tho plaintiff on that date. It 
does not contemplate the summoning of a party 
as a witness at any stage of the proceedings. 
SHEIK WAZIR v. MT. PHULLA, 6 C.P.L.R, 
83. 

(2917)— O. IX, r. 12— See Nos. 2725, 2725-fl, 
supra. 

(2917 a)-0. IX. r, 12,0. XXVI, rr. 13, 14- 
See LIMITATION ACT, 1908, art. 164, 20 A. 
311 = A.W.N. 1898,45. 

0. IX, r. 13 ( = 1882, s. 108=1877, s. 108 

= 1859, b. 119.) 

12918) — O. 9, r. 13 ( = s. 108, Civ . Pro. Code , 
1882), object of. — The first object and purpose 
for which Courts sit is that the parties shall be 
heard. The objeot of e. 108 is to ensure within 
reasonable limits as to publio convenience, that 
ovory defendant shall have a hearing. This ia 
onsured, notwithstanding the fact that the 
defendant did not appear when the case was 
called on, if ho had not. been served with sum- 
mons, or was prevemtdby sufficient cause from 
appearing. ClIINTAMONY DASSI v. RAGHOO- 
NATH SAHOO, 22 C 981. 

i (29191—0. 9, r. 13 ( = Civ Pro. Code. 1882, 

| s. 108 ) — What it contemplates. — S. 108, Civ. 

' Pro. Codo, contemplates i ho case of a Court set- 
I ting aside its own decree and not that, of another 
ann a higher tribunal. MONOMOHINI CHOW- 
■ DHURANI v. NARA NaRAYAN ROY CHOW- 
DHRI. 4 C W N. 456. (25 C. 155, D.) 

(2920) — O. 9, r. 13 ( = s. IDS, Civ, Pro. Code, 

I 168*2 ) — Jurisdiction of Court under . to set aside 
i an ex parte decree.— A Court has ample jurig- 
' diction under s. 108 of the Code to set aside an 
f.r paite decree at the instance of the defendant, 
on condition of his finding a surety who would 
be responsible for any amount that might be 
found duo from him by any decree to be subse- 
i quently made in the suit. SONATUN SHAHA 
v. DINO NATH SHAHA, 26 C. 222 = 8 C,WH. 
228. 
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Civ. Pro. Code (Acte Y of 1908, XLV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

12921) 0. 9. r. 13 ( = s. 108, Civ. Pro. Code, 

1882 = 5.119, Civ. Pro. Code. 1859)— Cases in 
appeal — S. 119, Act VIII of 1859, did not apply 
to cases in appeal. ANONYMOUS, 1 Tnd. Jur 
O.S. 68. 

(2922)— 0. 9, r. 13 i = Civ. Pro. Code, 1882, 
s. 108) — Sufficient cause tor non-appearance — 
No mention i?i petition. — 8. 108 of the Civ. Pro. 
Code, 1882, does not apply if, in the petition 
for re-hearing, the petitioner does not state that 
he was prevented by any sufficient cause from 
appearing when the suit was heard. HARIHUR 

Peeshad Narain Singh v. Buddu Per- i 
SHAD, 13 C.L.R. 254. j 

(2923) — O. 9, r. 13 — Ex-parte decision in 
appeal— Applicability of s. 119 .Act VIII of 1859, 
Civ. Pro. Code. — 8. 119, Aoc VIII of 1859, 
will not apply to a decision passed on appeal , 
against a respondent ex parte. OMDA BlBEE 1 
v. ACOWRIE 8INGH, 7 W.R. 429 i 

I 

(2924) — 0. 9 ,r. 13 (,= Cir?. Pro . Code , 1882, ! 
s. 108) — Applicability to order declaring one an 
insolvent— Fraud — Inherent power of Court . — 

8. 108 of the Civ. Pro. Code, dees not apply to 
the setting aside of an ex-parte order dnolaring 
a person an insolvent. But where such an 
order is obtained by a creditor by a fraudulent 
misrepresentation of tbc residence of the insol- 
vent or other fraud, the order is one passed 
without jurisdiction and the Court has inherent 
power to set it aside. 8ARAT CHANDRA MUK- 
ERJI v. MAnOMED HOSSEIN. 8 C.W.N. 468. 

(5 C.W.N, 91, Relied on.) 

(2925) — Civ. Pro* Code, 1908. O. 9, r. 13, 

( = s. 108 of 1882 )— Bengal Act VIII of 1869, 
ss. 34, 103 — Civ. Pro. Code, 1859, s. 119— Ex 
parte decree, application to set aside. — S. 103, 
Act VIII of 1869 (B.C.) applies to applications 

, * t ^ ^ 4- ^ rv r* /■» « 


• — • / — r c — c c — w 

for a review of any judgment or order passed in 
any suit brought under the provisions of the 
Act. It does not apply to application for a re- 
buaring of a suit whioh has been deoiaed ex 
parie against the defendant. It applies only to 
reviews ; and s. 119 of the Act will, under the 
provisions of s. 34, apply to applications for a 
re-bearing of oases decided ex parte, MUSST 

Drabam ayi Guptia v. Taracharan Sen, 
7 B.L.R. 207 = 16 W.R. 17. 

(■2926) — 0. 9, r. 13 ( = s. 119, Civ. Pro. Cods, 
1S59; — Personal service of process not necessary. 
— 8. 119 of the Code of Civil Procedure does 
not require personal service of the process for 
the purpose of enforcing judgment. Baba 
BRUHM PURGASH v. DUMREE Lall, 1 N.W. 

P. 133. 

(2927) — O. 9. r. 13 ( = s. 119, Civ. Pro. Code , 
ip59)-Ex parte decree, setting aside of.— 
The object of s. 119. Act VIII . of 1859, 
is to compel a defendant, who desires to set 
aside an ex parte deoree, to apply as soon as pos- 
sible (i.e.,) within 30 days from the 1st actual 
execution of process to enforce the decree. 

GHOLAM AHYAH V. SHAM SOONDUR 

HOONWAREE, 7 W.R. 375. 


Civ, Pro. Code (Acts Y of 1908, XIV of 188fc, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(2928)— O. 9, r. 13 ( = s. 119, Civ Pro. Code , 
1859)— Ex-parte judgment— Appeal.— S. 119, 
Civ. Pro. Code, 1859, precludes an appeal from 
a judgment passed ex parte against a defen- 
dant, who has not appeared at all , bur, in 
the case of a defendant, who has once appeared, 
but who fails to appear on a day to whioh the 
case has been adjourned. ZAIN-UD- ABDIN KHAN 

noo AH1 ?t D RAZA Kahn » 2 A - 67, P C. =5 1 A 

23 B ’ 414 ; F " 11 O.L.R. 537, 21 
C. ‘269; R., 8 A. 354 = 6 A.W.N. 110, 20 B. 380, 

34 r> C ;r 403, F,Bt = 5 C.L.J. 247 = 11 C.W.N. 329 
-2 M.L.T. 123 ; D., 7 A. 538 = 5 A.W.N. 144. 
23 C. 738, F.B., 18 A. 241, 20 A. 195.] 

(2929) O. 9, r. 13 ( = s. 108 Civ. Pro. Code, 
1882) — Ex-parte decree — “ The decree,” mean- 
ing of In s. 108. the words “the deoree,’* 
mean the whole decree made in the suit. When 
a deoree passed ex parte against some only of 
several defendants in a suit, is set aside under 
s. 108, Civ. Pro. Code, the entire deoree is set 
aside, and the whole suit mu.st be reheard, even 
as against defendants who had appeared and 
against whom a deoree was passsd on oontest. 
MAHOMED HAMIDULLA v. TOHURENISSA 

23C r 1 t 55 = 1 C W N - 652. [F., 5 C.W.N. 58,’ 

5 C.L.J. 202 ; Commented on, 26 M. 604 ; ExpL, 

4 M.L.T. 230 = 31 M. 454 = 18 M.L J. 543; 
P.. 25 C. 175 = 1 C.W.N. 656; Cons., 24 A 

3 n 3 = 2 o^ A W ' N 76 ; Diss -' 15 C.P.L.R. 179; 

4 C - W * N - 456, 20 A.W.N. 14, 3 C.L.J. 

3 60, 6 C.L.J. 226.] 


I 9 ' r ' 13 , = s - ,os . Civ. Pro. Code, 

u*) —scope of section— Mortgage-deed, Cons- 
Auction of— Literest. — A mortgage-deed provid- 

ed ‘ I shall without any objection pay to the said 
oreditor the fixed amount of interest for six 
months from this day. Where the first mortga- 
gee is made a party to a suit, but he does not 
appear, and in the operative part of the decree 
; whioh gives effeot to a compromise and directs 
as between the second and third mortgagees the 
sale of property in default of payment, not 
one word is said about the first mortgagee, held 
that s. 108 of the Code, even if exhaustive 
does not apply to the case of the first mortgagee! 

; Held that the amount secured by the mortgage 
plus interest at the stipulated rate formed a 
i char £e on the property, and that the oase 
amounted to one of money lent at interest and 
made payable on the security of certain pro- 
perty. NAND RAM v. RAM DAYAL, 1 A.L.J. 

1 <2931)— O. 9, r. 13— Ex-parte decree , appli. 

| cation to set aside— Duty of Court before issuing 
nonce to the opposite side.— When an applica- 
tion is made to set aside an ex-parte deoree, the 
Court, before issuing notioe to the other side 
must ascertain whether or not the summons 
had been duly served, and whether or not the 
applicant had been prevented by sufficient 
cause from appearing when his oase was called 
on for hearing. DOLLO v. SlBDA KUAR 9 
lnd. Gas. 81. 1 
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Civ. Pro Code (Acts V of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

'2932)— O. 9, r. 13 ( = Civ. Pro. Code , 1892, 
s. 108) — “ Sufficient cause" — Non-appearance of 
qua dian of minor — Ex parte decree — Setting 
aside o/, against one— Effect as against others . — 
The simple fact that a guardian did not appear 
in a euit is not a sufficient cause within the 1 
meaning of s. 108, Civ. Pro. Code, for setting 
aside an ex parts decree against a minor. There 
aro diflerent considerations whioh bear upon 
the matter, the question always being whether, 
in what the guardian did, he acted iD the best 
interest of his ward. (6 C.L.R. 69, Expl.) [R.. 

6 C L.J. 443.] Where an cx parte decree is set 
aside under s. 109, Civ. Pro. Code, on the 
application of one of tho ex parte defendants, 
the deoree against the other cr. j arte defendants 
also ought to be set aside. A.IODHYA PERSHAD 

Singh v. Sheo Pershad Bahu. 5 O.W.N. 58. 

(2 C. 155, Apvr . ) [R.. 24 A. 383 = 22 A.W.N. 
176, 6 C.L J. 226.] 

(2933 —O. 9, r. 13 »=s. 108, dr. Pro. Code , 
1892 — Ex- parte decree against some dcfenda>,ts 
— Decree one ant vdiiisi / — Ex pane decree 
set aside — Decree set asinc in its entirety. — In 
a suit for a sale on tho basis of a mortgage, 
some of the defendants did not. appear, while 
the rest oontestel tho olaim. Finally a deoree 
was given against all tho defendants, it being 
ex parte against those who had not appeared. 
On the latter’s application the ex- parti deoree 
was set aside, and. on re-hearing the suit, the 
Court restricted itself to the ca^e of the defend- 
ants at whose instance the ex-jnrtc decree had 
been set aside. Ultimately a decree was passed 
against all tho defendants, and, within threo 
years of the last deoree, the deoree holder applied 
for ao ordor absolute. The defendants, against i 
whom tho first decroe had been passod after ; 
oontest, contended that the application was 
barred, as more thin threo years had eUp>ed 
from the date of the original decreo against 
them: Held, that ihe original decree, bring i 
one, and indivisible, was h«- t aside in its entirety, 
and that the decree-holder’s apohoation, there- 
fore, was within time: 11 Id further that the I 
word “decree” in s. 1CH, Giv. Pro. Code. I 
meant tho ivholo decree mado in the suit and 
that a decree could not bn sot aside in part. 

Samodh Dhar dure v. bhuladhar Dure, 

3 Ind Cas. 284. (24 A. 383, 29 A. 623, A.W. 

N. 1907, 201, 4 A. L.J. 552, 25 A. 155, 1 C. 
W.N. 652, Rj. 

(2934) — O 9, r. 13 — MiscVaneous proceed 
inqs—Appli'nt on for re-hearing —An applica- 
tion for substitution of n nnei was decided ex 
parte. O i an application made for re-hearing 
held, that 0. 9, r. 13. was applicable to pro- 
ceedings nf this kind a* well as to suits. 
KHUSHALGIR v. GORINGIR, 6 A L J. 760. 
(17 A. 106, F.i 

(2935—0 9 r. 13 = <s. lOM’/n. Pro. Code, 
1882 ) — Jurisdiction to enquire >nh subsequent 
fraud — Selling aside decree partially. —Where 
an ex parte decreo is found to have boon obtain- 
ed without eervioe of summons, and the record 


Giv. Pro. Code (Acti Y of 1908, XIV OLI882*. 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

shows that it has been subsequently assented to, 
but the genuineness of such assent is disputed 
by the defendant ; «the Court has jurisdiction to 
investigate whether, in fact, there was any 
assent in order to enable it to decide whether 
any order ought to be made under b. 108 for 
setting aside the deoree. When a deoree, passed 
ex parte against several defendants, is set aside 
and the case revived at the instance of one of 
them, under s. 109, the order does not neces- 
sarily revive the whole euit to the benefit of 
the other defendants, whose prayer under the 
i section has been heard and rejeoted. KUNJA 
! BEHARI GHOSE v. DURGAMON1 DaSSI, 3 
i C.L J. 160 125 C. 155 . D.) [R., 13 C. W.N. 

1197 = 10 C.L-J. 420 = 2 Ind. Cas. 129, 6 C.L.J. 
224.] 

(2936) — O. 9. r. 13 1 = 109 c/18821— Ex-parte 
judgment— Plaintiff's witnessts % crosse xamitia- 
t ti-.n of. — On ihe failure of a defendant duly 
summoned to attend without lawful excuse, 
the Court, may pass an ex parte judgment. But 
1 where he had appeared and filed a written 
statement, the case wruld not be an ex-parte 
one, and he may cross-examine the plaintiff's 
Witnesses. 8 FI A H Z A D A PAKAKTAR v.fjAKRI- 
RAM BHOKATH, 11 W R. 5. 

(29371 — 0. 9, r. 13 — Second application to 
\ set aside ex parte decree after distynssal of first. 

— Proo-.duro under Aot X of 1859 does not 
provide fur seoond application to set aside rx- 
parte decree after the dismissal of first applica- 
tion for default. SUDEROODDEEN v. HURO- 
NaTH SEIN, 8 W.R. 87. 

(29381—0. 9, r. 13 ( =cl i s. 109) — Ex-parte 
decree confiyni»d in appeal — .1; plication to set 
aside —An ex }>irtc decree confirmed on appeal 
otnnot bo set uside by the first Court, as this 
merger in the deoree of the appellate Court. 
Mehdi V Bahdar, 80 P.R. 1900 [R.. 48 
P.R. 1906 ; F.. H P.R. 1908, Rev ; Cited. 123 
P R. 1907 = 3 M L.T. 63 = 82 P.W.R. 1907 ; 58 
P.R. 1905 = 59 P.L.R, 1905.] 

(29391—0. 9, r. 13 ( = n. 119. Civ Pro. Cede, 
1^59) — Joint decree pissed by District Judeje on 
aw cal — Execution of decree m Court bekw — 
Objection— Jurisdiction of Sutordineite Judge . 

— Where M smug A and others on a bond-debt 
obtains a decree against A alone, and appeals 
to the District Judge who passed a decree 
declaring all parties to be liable jointly ; and 

1 on tho decree holder taking out execution, two 
1 of tho defendants apply to the Sub- Judge under 
Act VI It of 1859, s. 119 : Held that the Sub- 
1 Judge has no jurisdiction, but the proper course 
for the parties is to apply to the District Judge 
‘ under s. 119. ZlMUTUNNISSA PlBEK V. 

Muddun Mohun Pal, 22 W.R. 537. 

(2940)— O. 9, r. 13 ( = s. 108, Civ. Pro. Code* 

I 1882), hearing of application under, (iu»iwp 
| pendency of appeul — Where alter preferring an 
application for setting aside au ex parte deoree 
• under s. 108, Civ. Pro. Code, the delenfent- 
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CIt. Pfo. Code (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


preferred an appeal against the deoree. Held, 
that the first Court had jurisdiction to hear 
the application during the pendency of the 
appeal. Barat Chandra Dhal v. Damodar 
Manna. 12 C.W.N. 885. (9 W.R. 801. 27 M. 

602, R ; B L.R. P.B., 362, Rel. ) \ Affirmed, 

13 C.W.N. 846.] 

(2941 ) — 0. 9. r. 13 l = Civ.Pro Code, 1882, .s\ 
108 ) — Decree ex parte — Jurisdiction cf District 
Judge to re open ex parte decree appealed against 
to Chief Court by plait, tiff. — Where the plaintiff, 
on obtaining an ex parte deoree for the major 
portion of his claim, had unsuccessfully appealed 
to the Divisional Judge and the Chief Court as 
regards the portion disallowed, the Distriot 
Judge, on the application of the defendant, 
after the decision of the Chief Court, re-opened 
the oase under s. 108 of the Code of Civil 
Procedure. Held that, under s. 103 of the 
Code, the Chief Court only had jurisdiction, at 
the time the application was made, and that 
the District Judge, in setting aside a decree 
which in point of law was no longer existent, at 
the time, acted ultra vires. SAYAD ZaHUR- 
UL-HASSAN v. GANDU MaL, 4 P.R. 1901. 


(2942) — O. 9, r. 13 ( = s »08, Civ. Pro. Code, 
1882) — Decree ex parte against one and on con- 
test against other defendants — Appeal —Decree 
affirmed— Jurisdiction of first Court n set aside 
ex parte aecree — Secctid appeal— Quest u n of 
jurisdiction and important point of law allowed 
to be taken for the first time in second appeal . — 
After an appeal in filed against a deoree of a 
lower Court, which proceeds on a ground com- 
mon to all the defendants, the power to set 
aside the original decree on an application 
under s. 108, Civ. Pro. Code. 1882, by any of 
the defendants, against whom the deoree was 
passed ex parte, becomes vested in the appellate 
Court only, and the first Court does not 
continue to exercise jurisdiction, in t.be matter. 

(30 M 535, 17 M.L J 436, F .', 4 C.W.N 456. 

D.) A contention which involves a question of 
jurisdiction and an important point of law may 
be permitted to be taken for the first time in 
second appeal. DHANA1 cjARDAR v. TARAK 
Nath CHOWDHURI, 5 Ind. Cat. 525 = i2C L. 

J. 53 

(2943 - — O 9, r. 13 ( = s. 108, Civ. Pro. Code, 
188: 2)— Setting aside ex parte decrce-Prcsidency 
Small Causes Court - The Court of Small 
Causes at Bombay has inherent power to deal 
with an application to set aside as order made 
** pa te and to set it aside upon a proper cause 
being substantiated. TYEB BEG v. ALEIBHAI, 

8 Bora. L R. 803 = 31 B. 45. 


(2944) — O. 9, r. 13 ( = 103 of \SQ2)- Act VIII 
of 1959, s 119 -Ex parte dec ee- Appeal- 

Prima facie cose— Procedure.— In deal,u h R fc w *^ 
* suit ez parte, a Court is bound to fee that the 
ulaintiff’d oase is at least prima facie prov , 

he mere absenoe of the defendant does not of 
tself justify the presumption that the plain 

ase ifl true! Where a oase was decided ex parte 


notwithstanding repeated applications of the 
defendant’s pleader for further reasonable time 
to produce witnesses, who on aooount of their 
places of abode being in distant and different 
districts could not be produced within the 
i 1 ted time allowed, the High Court remanded 
i the oase for re trial AMRITNATH Jha v. BABOO 

) Roy Dhunpat Singh Bahadur, 8B L.R. 

I 44 = 13 W.R 503. 


vzysoj— u. 9, r. 13 ( = Civ. Pro. Code, 1832. 
s. 108 Decree ex parte against defendant de- 
ceased, legal representative not entitled to apply 
to set aside , — It is not ocmpeient to the legal 
representative of a deceased defendant against 
whom an e.r parte deoree has been passed, to 
apply to the Court, under s. 108 of the Civ. Pro. 
Code, to get such ex pirte decree set aside, since 
the section is in term limited to the defendant 
against whom the decree has been passed ex 
patte and gives no right to the legal representa- 
tive of the defendant, or to any person other 
than the defendant himself, to apply for getting 
the decree set aside. JANKI PRASAD v. 
8UKHRANI, 21 A. 274 = AWN. 1899 38. 
[Diss., 29 C. 33, 36 P.R. 1903 = 88 P.L.R. 
2903 ; R., 6 O.C. 34 : D., 29 A. 574 = A. W.N. 
1907, 176=4 A.L.J, 480.J 

(2946) O. 9, r. 13 ( = s. 109, Civ. Pro. Code, 
1882)— Death of defendant aaainst whom ex 
parte decree has l ec a passed — Legal representa - 
fzue, right of. The legal representatives of a 
deceased defendant against whom an ex parte 
decree has been passed, can apply under s. 108, 
Civ Pro. Code, to have the ex parte decree set 
aside. GANODA PraSAD ROY v. SHIR NARAIN 
MUKERJEE, 29 C. 33. (21 A. 274. Diss ) \F. 

on 1903 = 88 P.L.R. 1903 ; R , 6 O.C. 34* 
29 A. 574 = A. W.N, 1907, 176 = 4 A.L.J. 480.] 


i««m 47) rT 0, 9 * r ‘ ]3 ( = s< 108 ’ Civ * Pr ° • Code, 
1 H 82 I — Decree ex part e— Application to set aside 

d.crce P^oht rf represeiUaiive io continue pro- 
ceedings initiated by defendant. — Where pro- 
ceedings under s. 108 of the Code of Civil 
Procedure have been initiated by the defendant, 
the legal representative of the defendant is en- 
titled to oonr.inue such proceedings. BETlJEO 
V. Sham Bihari Lal, A. W.N. 1907. 176 = 4 
A X.J. 480 = 29 A. 374. (21 A. 274, D. ; 29 C. 

do, ti.) 


* r ' I — Civ- Pro. Code, 1882 

s. ’ 0=11 — Bx p»rte proceedings -D, ath of n e f end- 
ant R 'gilt of hc\r of defendant to apply to set 
aside ex parte order -He’d, that where a defen- 
dant, against whom a deoree has been passed 
ex parte, dies, his legal representative is com- 
retent to apply, under s. 108 of the Code of Civil 
Procedure for an order to set aside the ez parte 
decree. MUSSAMMAT Jas Kuar v. Bhai 
MAHTAB SINGH, 88 P L R 1903 = 36 PR 
1903, (21 A. 274, Diss. from ; 29 C. 33 /> 


' ' — w f ~ rro, i>n/r<5 wun 

s \ 10 ^ )— Sfttmq aside ex parte decree tin condi- 
turn of payment of costs.-Held, that an ex-pa, t e 
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Civ. Pro. Code (Acts Y of 1008, XIV of 1882, 

X of 1 877, XXIII of 1861 and VIII of 

I859j — continued % 

desree, ordered to be set aside on payment of 
coit-a within a oertaiu time, remains in full 
f rce until such payment, and where the con- 
dition i3 not strictly oarried out, the order 
imposing it becomes inoperative. Ghulam , 
Muhammad v. Tulsi Ram, 60 P.R. 1904. 1 

(2950' -O. 9, r. 13 ( = .s. 119, Civ. Pro. Code , 
l>-'59 < — Order setting aside ex parte decree, legal- 
i ’// (>t — Right to object to —Although an order 
setting aside an ex parte decree and ordering a 
re-hearing is final, in the sense that it is not by 
itself open to appeal, the party affected by the 
order is not precluded by s. i 1 0 of Aot VIII of 
1859 ( = s. 108 of Aot XIV of 1882) from object- 
ing to the legality of the order on the ground 
that it was passed after the period of limitation 
and so without jurisdiction. RUNGLALL 
MlSSER v. TOKHUN MIS3ER, 2 C. 111. 

(2951)— 0. 9, r. 13 (-s. 109, Civ. Pro . Code , 
1882) — Suit to set aside ex parte decree and sale 
on the ground of fraud— Refusal of application 
to set aside ex parte decree. — A suit will lie to 
aet aside au ex parte decree and a sale hold in 
execution of suoh decree when both the decree 
and the sale are impeaohod on the ground of 
fraud (but not otherwise), though an applica- 
tion to set aside the decree under s. 108, Civ. 
Pro. Code, had beon previously refused. 

Radha Raman 8hah v. Pran Nath Roy, 
28 C. 478, P C. =3 C W.N. 757. [II , 29 C. 395, 
P.C. = 6 C- W.N. 473. 34 C. 241=5 C.L.J. 385, 
10 C L.J. 336, 13 C.W.N. 1197 = 10 C.L.J. 420 
= 2 Ind. Cas. 29 \D.. 29 A. 212 = A. W.N. 1907, 
31 = 4 A. L.J. 51 ; F., 13 C.W.N. 493 = 9 C.L. I 
J. 367.] 

(2952) — O. 9, r. 13 — Formal appearance bp ; 
defendant does not prevent decree from being 
regarded ox parte. — Tho faot that defendant 
makes a bare appearance in Court and puts in 
a written statement does not prevent a decision 
from being regarded ex parte under tho Civ. 
Pro. Code. PURUS RAM v. JUYUNTEE PER- 
SHAD, 1 N.W.P. 134. [Con.. 2 A. 67, P.C ] 

(2953)— O. 9, r. 13 ( = C’ip. Pro. Code, 1892, 
s. 108) — Case not to be opined as against non ap- 
pearing defendant. — Where a decroo is set aside 
on the application of a defendant against whom 
it was passod ex parte , the ease is not re-opeued 
as against a co-defendant who had appeared and 
defended tho suit, even though tho cause of 
aotion be common against all tho defendants. 

Laljiv. Mt.Amtul Bashir, 13C.P.L R.179! 

(2954) — O. 9, r. 13 — Objection after decree 01 / 
defendant as to misjoinder of causes of action . — 
Whore one of several defendants, against whom 
a suit has beon decreed, files a statement object- 
ing for the first time that two distinot oausos 
of aotion against two different individules have 
been improperly joined, tho Court cannot re- 
opou the whole oase, or sot aside the decree 
referring to the other defendants. HURO 

Krfshno Doss v. Motte Ohand Baboo, 

8 W.R. 260. 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(2955)— O. S, r. 13 ( = s. 119, Ciu. Pro. Code , 
1859) — Application by one defendant re-opens 
whole case against others — Plaintiff's appearance 
to object — Step in and of execution. — An applica- 
tion under s. 119, Aot VIII of 1859 by one of 
several defendants, re opens the oase against 
all tho defendants, aud the plaintiff’s appear- 
anoo to oppose it is a stop taken to keep the 
deoree in force. NlSTARINEE DaSSEE v. 
DEBNATH BOSE, 20 W.R. 286. 

(2956) — O 9, r, 13 < = olds. 108* — Summons 
nut served— Ex parte decree — Sufficient cause for 
defendant' s non -appear an :c. — Where defendant 
swore that no summons was served in the 
case which led to the ex parte decree, and that 
the coutraot under whioh the oase was decreed 
had bejn broken by plaintiff himself ; Held 
that a sufficient case was shown for defendant’s 
previous non-appearance, and a prirna facie 
, case leading to the conclusion that there had 
I been a failure of justioe. ANUND MOYEE DOS- 
SEE CBOWDHRAIN v. ANUND SOONDUR 
MOZOOMDAR, 13 W.R. 237. 

; (2957)— O. 9. r. 13 ( = 0 Id s. 108)— Absence of 

1 notice— Application for re~hcaring . — Where a 
party, alleging that property attaohed in exe- 
cution was not hers, and that she had no 
notice of either suit or decree, makes an appli- 
. cation for a rehearing under 9 . 119, Civ. Pro. 

Code, 1859, after the time allowed, she is en- 
! titled to a hearing if her plea is made out. 
i SOOKH MOYEE DOSSEE v. NURMODA DOS- 
SEE, 15 W.R. 210. [11., 25 W.R. 72.] 

(2958) — O. 9, r. 13 ( = 0 / 1 / s. 108) — Defeyidanl 
prevented by plaintiff's fraud from appearance — 
Ex parte decision — Restoration. — Where defend- 
ant is prevented by plaintiff’s fraud from ap- 
pearing on the last day of hearing, the suit is 
decided ex parte, and tho first Court is right 
in restoring tho case under Act VIII of 1859, 
s. 119. I)KNOO PAROYE V. CU1NTA MONEE 
CHOWDHUY, 18 W.R. 457. [Con.. 23 C. 733, 

I P.B.] 

*2959) — O. 9, r. 13 f = o/ii s. 103)— X ew trial 
granted— Allegation that summons not duly 
served — Dismissal of suit — Reversal of decree 
1 by lower appellate Court— Validity. — Where, on 
the application of one out of many defendants, 
a new trial is grauted, and the statement of 
another defoudaut against whom ex parte 
judgment was given, alleging that summons 
had not been duly served, was received, and the 
suit was dismissed in tch. Held that, the lower 
Appellate Court in appeal ought not to reverse 
the deoreo as to the second defendant, ou the 
ground that no petition was presented under 
| s. 119 of the Code, but ought to try the oase on 
tho merits. ICOROONA MOYEE DEBIA v. NURO 

Kishen Mookerjee, 11 W.R, 18 [R., 6 C. 

L.J. 226.] 

(2960)— O. 9, r. 13 (=s. 108, Civ . Pro . Code , 
1882) — Ex parte decree— Satisfaction— Decree* 
‘ setting aside 0/.— Satisfaction of an ex parte 
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Civ. Pro. Code (Acta Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859j — continued. 


decree does not disentitle a judgment-debtor 
from applying to a Court to set it aside. 
ZENDOOLAD v. KlSHORILAL, 1 Bom. L.R. 
213 = 23 B. 716. 


(2961)— 0. 9. r. 13 ( = Civ. Pro. Code, 1882, 
s. 108) — Judgment ex-parte — Service of sum- 
mons on defendant — Substituted service — Resid- 
ence out of jurisdiction. — The Civil Justice 
Regulation requires that the service of sum- 
mons od a defendant, shall, when practicable, 
be on the defendant in person ; if he oannot be 
found, it may be made on an adult male mem- 
ber of his family residing with him ; and when 
he cannot be found and there is no such person, 
service may be effected by posting the copy on 
the outer door of the house in which the defend- 
ant is dwelling, if he is dwelling at any place 
within the looal limits of the jurisdiction of the 
Court. In s. 33 of the Regulation, the word 
“ dwelling” is not used, but the word “ resid- 
ed,” showing that a distinction was made 
between the case of a person permanently 
living in a place and a oasual resident. The 
inference seems to be that, before the Court 
issues substituted summons, it should cause a 
summons to be served in one of the ways men- 
tioned above on a permanent dweller within 
the jurisdiction and, when the defendant is 
out of the jurisdiction, servioe should be effect- 
ed in the place where he dwells according to 
the rules there applicable. And this is only 
reasonable as the defendant, who is not trying 
to evade prooess, is entitled to have notioe at 
his permanent dwelling-place, where he can 
make arrangements to meet the case that may 
be brought against him. This being so, s. 44 
of the Regulation provides that, when a defend- 
ant proves to the satisfaction of the Court that 
the summons was not duly served, the Court 
shall pass an order setting aside the judgment 
ex parte. MaUNG KYWE v. Ma SHWE Me, 
U.B.R. 1892-1896, 262. 


(2962)— 0. 9, r. 13 ( = s. 108 of 1882)— Ex- 
parte judgment— Act \ 111 of 1859, ss. 116, 
219 — vVhere a decree for possession is passed 
without any special orders uoder s. 116, Aot 
VIII of 1859, regarding a defendant who did not 
appear, there has been no ex --parte judgment. 
8HEELABUTTY DEBIA v TARINEE CHURN 
CHUCKERBUTTY, 9 W R. 597. 

(2963) — O. 9. )•. 13 —Refusal of retrial of 

ex-parto decree— Proceedings.— A refusal of re- 
trial of an ex-iarte decree is final, and proceed- 
ings taken after it bad in law RUNG LaLL 
MlSSER V. TOKHUN MlSSER, 25 W.R# 304. 
(2964 ) — O 9, r. 13 ( = s. 119, Civ. Pro. Code, 

1359 ) — Decree — Ex- parte. — The refusal by the 
Court to receive a written statement not tender- 
ed on the date fixed, does not render the 
decree in the suit ex-parte, when the issues in 
the cause were settled in the presence of the 
defendant’s pleader, who was, moreover, per- 
mitted to oross-examine and did ^oss-®*£ 
the witnesses. RAGHAPA bin HANMAPA v. 

Parapa bin SHIVAPA, 1 B. 217. 

C. II— no 


Ciy. Pro Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VJII of 
| 1859) — continued. 

(2965)— O. 9. r. 13 ( = Civ, Pro. Oode, 1882, 
s. 108) Ex-parte decree, dismissal of applica- 
tion to set aside — Suit to set the decree aside on 
the ground of fraud, maintainability of. — An 
application made by the present plaintifl under 
s. 103 of the Civ. Pro. Code of 1882 to set aside 
i an ex-parte deoree obtained against him by the 
defendant was dismissed on the ground of 
| limitation. He thereupon brought the present 
suit for a declaration that the ex-parte decree 
and the proceedings relating to it were null and 
void as having been obtained by the exeroise of 
; fraud. The deoree of the Court of first instanoe 
i the suit as not maintainable was set 

aside by the lower appellate Court, and the 
High Court agreed with the latter for the 
reason that the application under s. 103 had 
never been heard on tne merits and that the 
special grounds for the present suit were never 
considered by the Court. DWARKA PRASAD v. 

LACH HOMAN Das, 21 a. 289 = A.W.N. 1899 
67. (24 C. 546, F ,f (R., 22 a.W.N. 187.] 


\ y — jrru. uoae, ieoy, 

^V** 9, , an< ^ 1877, s. 108) — Ex-parte decree — 

Minor defendants— Non-appearance— Sufficient 

cause. In a suit against A and her minor sons, 
summons was served on A and she was ex parte. 
Ihe suit was decreed against A personally and 
as guardian of her infant sons. Subsequently, 
A on behalf of her minor sons and on her own 
behalf applied to set aside the ex-parte deoree 
on the ground that the summons had not been 
u y served. Held that the application must 
be granted, as the infants were not responsible 

i A !*' uona PP 0a ™noe. The infants have a 
I rle ^ t t0 sa y thac th ®y have been prevented by 
i ^uge from appearing when the ease 

was called on. Whether the summons was 
served or not, the Court bad power to set aside 
the decree as against them. The High Court, 
however, refused to interfere so far as A was 
concerned. KESHO PERSHAD v. HlRDAY 

6 C 69 - IBxpl., 5 C.W.N. 58 ; 
f 7 q^ 38 3, F.B. = 22 A W.N.V6, 15C.P.L.R. 

itv , u, 9 b 448. J 

^r 0,9 ’ r ‘ 13, Pun J ab Courts Act, 1884, 
ss. 17, 28, 35 {—old s. 108) — Transfer of officer 
passing ex-partc decree— Applied', ion to set aside. 

An ex-parte deoree was passed by a speoial 
Judge, invested with the powers of a Munsiff An 
application to set it aside was, on his transfer 

made to another Judge invested with the same 

powers The latter could not, under the Punjab 
Courts Aot, 1884. ss. 17. 28, 35. reject the appli- 
cation on the ground that he was not the 
successor of the former, as the application was 
made to the Court which still continued to 
exist and whose business was directed to be done 

BUPA, MBP.R. q i890. iOn - KDTABDD - DIN *■ 

(2968 & 2969)— O. 9, r. 13 ( = s. 1 08 
Pro. Code, 1882) — Ex-part o'.decree— Order to set 
aside on payment of plaintiff’s costs- Non- con l 
phance- Rejection of defendant’s application — 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Discretion of Court.— Where an order under 
8. 108 of tbe Code of Civil Procedure was granted 
to a defendant conditionally on his paymg cer- 
tain costs of the plaintiff by a date fixed in the | 
order, and where, on tne date so fixed, suoh j 
costs not having been paid, the Court rejected ■ 
tbe defendant’s application : held that the ! 
Court was aoting within the powers conferred | 
on it by s. 108 of the Code of Civil Procedure ! 
and had exercised a sound discretion. jl>HI- | 
KHARI Das v. JAWAHIR Lal. A. W.N. 1892, I 
216. 

(2970)— 0. 9, r. 13 ( = olds. 108)— Money de- 
posited in Court— A f plication fo r it after ‘6 gears 
— Limitation Act , 1877, sch 2, art. 179. — The 
money deposited UDder this section becomes tho 
decree-holder’s monoy, if the ex-parte deoree is 
upheld. No application for execution of the 
deoree need be made. An application to obtain 
payment of the same may be made even after 
3 years and would not be barred under art. 179, 
aob. II, Limitation Act. IwAYAT ALI v. 
Lachman Singh, 8 P.R. 1808. 

(2971)— O. 9, r. 13 ( = Ciu. Pro. Code , 1882, 
s. 108) — Setting aside ex-parte order absolute fur 
foreclosure . — An cx-pnte. order absolute for 
foreclosure may be set aside on application 
made therefor. AMOLAKCHAND V. JAWHIR 

Mahomed, 16 C.P.L.R. 92. 

(29721—0. 9, r. 13 ( = .s. 108, Civ. Pro . Code. 
1882= Civ. Pro. Code, 1859, .s. 119) — Ex-parte 
judgment — Appeal. — Where a defendant was 
absent when tho adjourned hearing of his case 
commence;!, but oamo into C >urt before judg- 
ment was recorded, and h:s evidence was on 
the record, tho judgment against him was held 
not to bo an t.r-pirlt judgment within the 
meaning of s. 119, Act VIII of 1859 GORA- 
CHAND GOSVVAMI V. RaOHU M AND XL.. 3 B.L 
R. App. 121. [App , 2 A. 67, P.C.=5,I.A. 233 ] 

(2973) —O. 9, r. 13 <=s. 108, Civ. Pro. Code , 
1882) — A polic'ition to set aside ex-parte dence 
under s 90 of the Transfer cf Property Act. — An 
application nudo under s. 1 08 of tbe Code to 1 
aet asido an ex-par te deerro passed under s. 90 | 
of tbe Transfor of Property Act is not maintain- j 
abK GURDIN PANDY v. RAl GOKUL CHAND 
BAHADUR, 9 O.C. 283 (15 A. 84. R.) 

(2974)— O 9, r. 13( = $. 119. Civ. Pro. Code, 
1859 — Absence at adjourned hearing — Decree, \ 
e* parte — Appeal . — Where a del end am is absent 
on tho day to which a ciso is adjourned and tho 
case is decreed against him, ex parte, ho is not 
debarred from appeal under cl. l, s. U8, 
Civ. Pro. Code (Act. VIM of 1H591. K ALEE 

Churn Dutt v. Modiioo Soodhun Ghose, 

6 W.R. 86. 

(2975) — O. 9, r. 1.3 — Ex-parto decree, setting 
aside of—S. 119 of Civ. Pro Cod* ( Act VIII 
of 1859) — Petitioner, under s. 119 of Civ. Pro. 
Codo (Act VIII of 1859) alleged that an 
ex-parte deoreo had been obtained against 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

him upon a petition of oonfession of judg. 
meet made by some person fraudlentty en- 
gaged to personate him and prayed that the 
deoree may be set aside. Held that the Oourt 
must enquire into the truth of the allegation 
made by tbe petitioner and, if the allegations 
are substantial, the ex-varte deoree may be 
set aside. KAROONA MOYEE DOSSEE v. NUBO 
Kishore 8EIN, 6 W.R. Mis. 36. 

(2976)— O. 9, r 13 t = Clv. Pro. Code, 1882, 

.s. 108) — Ex-parte decree setting aside of, when 
divisible —Defendants with separate defence — 
Appeal — Where an ex-parte decree is divisible, 
it is, though in forma single deoree, equivalent 
to two deorers, and when on an application by 
one set of defendants (A A> who had a separate 
defence it is set aside under s. 108, Civ. Pro. 
Code, it remains still a good and binding 
deoree against the other 6et of defendants (B B) 
as the latter or no party to the re hearing, and 
the first Court has no jurisdiction to re-tiy the 
oase as against them, as they are no parties to 
the subsequent decree passed on the re trial, 
and an application by them as against that 
deoree is incompetent. MOHIM CHANDRA 
GUHA v. ANANDA CHARAN DUTT, 6C W.N. 
109. [ R. t 6 C.L.J 2J6, 5 C.L.J. 902.] 

(2977) — 0- 9. r. 13f = $. 108, Civ. Pro. Code, 
1882 ) — T P. Act. IV cf 1882, s. 89 — Mor'gage 
decree for different sums against two sets of 
defendants— Procedure. — Where, after an tx - 
. parte deoree for sale had been passed against 
three defendants, ono of them got it set aside 
■ under s. 108 of the Civ. Pro. Code, and the 
decree eventually passed against him was ODly 
j for a smaller sum than was originally deoreed, 
while tbe original deoree agaiust tbe other two 
had beoome final, held, on an application for an 
order absolute under s. 89 of the T. P. Aot, 
that the proper order to bo passed was an order 
for sale of the whole bypotheoa with the con- 
dition that the property belonging exclusively 
to the successful defendant should not be sold 
unless tbe property belonging to the others bad 
been sold and had failed to raise the smaller 
sum. RHAID v HUSS UN v HUB HUSSUN. 
23 A. 42 = A. W.N, 1902, 189. [R., 6 C.L.J. 

226 ] 

(2978)— O. 9, r. 13 ( = s. 103. Civ. Pro Code, 
1882) — Adjiurnrd date of heari' g — Party not 
appearing — Fi ing wri t n stati went- Applica- 
tion to set aside lUcrte . — A defendant, alter 
filing a written statement, failed to appear at 
any adjourned hearing and an ei pa rte decree 
was passed. Held, ho can apply undtr s 108 
of the Code to set, asido the deoreo. MUNTaPPAN 

Chetty v. Balayan Chetty, 4 M.L.T. 21 
= 19 M L J. 222 = 33 M. 503. 118 M.L.J, 51,. 

23 0. 739, 20 B. 390, 20 A. 195. F.) 

(2979 i-O. 9. r. 19 (»s. 108. Civ. Pro. Code, 

1 882)— Ex-parte decree set aside at the instance 
of some of several defendants — Effect — Revival 
of the whole case , — Where the question involved* 
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Ci y . Pro. Code (Acts Y of 1908, XIV of 1882, 
X cf 1877, XXIII of 1861 and VIII of 
1859) — continued. 


in a case is whether the liability of the defend- 
ants is joint or several, and, in such oase, the 
ex parte deoree is set aside, on the application 
of some of several defendants, the entire deoree 
is set aside, and the trial de novo ought to be a 
trial of the whole oase. iD the preseDoe of all 
the parties. In re HARI Das KARMAKAR, 5 
C. L. J. 202. (6 C.W.N. 109, D.\ 25 G. 155, F.) 
[£., 6 C.L.J. 226.] 

(2980)— 0. 9, r. 13 ( = s. 108, Civ. Pro. Cede , 
3882) — Suit to set asilc decree -Decree ex parte 
— Only fraud , non service of summons — Ayr li- 
cation to set aside ex-parte decree dismise d — 
Suit not ma\ntainoble — Where the plaintiff 
claimed to set aside a deoree, on the ground of 
fraud, and the only fraud alleged was the non- 
service of summons, and the plaintiff had pre- 
viously unsuccessfully applied to set aside the 
ex parte decree under s. 108 of the Code, held 
that the suit was not maintainable. PURAN 
GHAND v. SHEO Dat Rai, 4 A. L J. 51 = A W. 
N. 1907, 31 = 29 A. 212. (28 C. 475, 29 C. 

395, D.) [F , 29 A. 608 = 4 A L.J. 668 = A. W. 
N. 1907, lyi ; R., 37 C. 197 = 11 C L.J. 250 = 
14 C.W.N. 507 = 5 Ind. Cas. 19S.] 


(2981)— O. 9, r. 13 f = s. 103, Civ. Pro. Cede , 
1882 ) — Decree on an albged compromise repu- 
diated by defendants , whether ex parte. — Where 
a Court finds that an alleged compromise, on 
which the decree was based, was not actually 
entered into by the defendants, that the defend- 
ants were not duly served with summonses and 
were not present or represented at the trial, it 
is justified in holding the deoree so made as an 
ex-parte decree and that- the defendants are 
entitled to apply under s. 108. BHOLAI 
NASKAR v. ALSCH NASKAR, 3 C.L.J. 158. 
[R., 3 C.L J. 160, 13 C.W.N. 1197 = 10 C.L.J. 

420 = 2 Ind. Cas. 129.) 


(2982)— 0 9, r. 13 ( = s. 108 Civ. Pro. Code. 
2882) — -Ex-parte decre >■ ar/a nst a number of 
defendants— One defendant apilying to set it 
aside- Decree set aside ns against all dtf.ndmts 
— Validity. — The petitioner brought a suit to 
recover a certain sum of monry from three 
persons personally and as managers of a devas- 
tanam, being revenue paid by him -or the defend- 
ants The defendants did nor. appear and the 
petitioner obtained an ex-parte decree ordering 
the defendants personally and from the devas- 
tanam to pay to the plaiutiff the amount claim- 
*e" wUb Tnfereit and costs The th.rd defendant 
applied, under e. 106, C.v Prn Code to hav- 
tbe deoree set aside, and the District Muds £f 
set aside the whole deoree as against all the 
defendants. Held, that the ex-parte deoree as 
against the defendants, other than the one who 
bfd shown sufficient cause withm the meaning 
nf s 108 could not be set aside VALIA 
KONIKKAL EDATAID CHEB1A PAN.7I A CHAN 

V. MARUTHA VEERA KAVONDAN. 4 M L.T 

230 (26 M, 604, 18 B. 142, 8 W.R- 260, 2b 

cf 155, 4 C.W.N. 456, 24 A. 383. R- d Expl.l 
(2983) — O 9» r. 13 (=s- 109. Civ Pro. Code. 
1882) —Application to set aside ex-parte decree 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
185 9)— continued. 


' — Dismissal — High Court reversing dxsynissal 
) and ordering remand — Construction. — The 
* application of defendant, under s. 108 of the 
Civ. Pro. Code, to set aside an ex-parte decree 
. was dismissed by the Subordinate Judge. 

Against that order of dismissal, an appeal was 
| token to the High Court by the defendant, 
j The High Court set aside the order of the 
Subordinate Judge and ordered that “tbe case 
be and it hereby is remanded under s. 562 of 
: Ibe Code to the Court of the said Subordinate 
Judge to he disposed of on the merits.” Held, 
on tbe construction of this order, that what 
was remanded was merely the application im- 
: mediately before the Court, to wit the applioa- 
! tion to set aside tbe deoree, and that it was 
j that application whioh the Subordinate Judge 
would, under the remand, proceed to dispose 
of by allowing the respondent to endeavour to 
I satisfy him of the conditions specified in s. 108, 

, aQ d then if that be done, by setting aside the 
I decree. RAI RaDHa KlSHEN v. COLLECTOR 
i OF Jaunpur, 3 Bom. L R. 78. 

! (2984)— O. 9, r. 13 ( = s. 119, Civ. Pro. Code, 

i 1859) — Application for re- trial of case decided 
ex parte— Calling for » ecord — AppedaU Court . 

Where the 1. wer appellate Court admits an 
application under s. 119, Act VIII of 1859, 
j for re-trial of a oase decided ex parte, it does 
I right to sent for the record that the case as a 
I suit may be tried by the appellate Court. 

Khoob Lall Sahoo v. Shaikh Kodir 
I Buksh, 15 W.R. 431. 

I (2985) O. 9, r. 13 ( = Civ . Pto. Code, Act 
. VHl of 1859, s . 119) — Ex-parte judqment in 
apieal — Remedy. — Where an ex-parte judgment 
is parsed in a regular appeal, tbe respondent 
oaunot prefer a speoiai appeal from judgment 
but he must first proceed under s 119, Civ. 
Pro. Code, to get rid of the ex-parte judgment 
against him. DEVAPPA SF.TTI v. KAMANADHA 
Bhatt, 3 M H.C. 109. [Diss.. 6 M.H C. 1, 

20 W.R. 402; Not F. % 6 B.H.C, 16i ; F., 22 
W.R. 537.] 


(2986) O 9, r. 13 — Suit under s. 59, Act X 
of 1859, revival of — Effect. — The revival of a 
suit under s. 58, Act X of ]859> doe8 nofc re _ 

open the case as regards all the defendants, but 
only as regards the party, who has applied to 
have his particular ease revived and heard on 
tbe merits. BROJONATH SURMA h CHUCKER- 

BUTTY v. ANUND MOYEE DEBIA CHOW- 
DHRAINT, 7 W.R 237. 

(2987)— O. 9, r. 13 ( = s. 108 of 1882)— Re- 
vival of suit decreed ex parte— Review. — Where 
a defendant in a suit decreed ex pine obtains a 
revival of it, no apolication for tv vie -v jo neces- 
sary on his can. NUBO KRISTO MUKERJEE 
V. NUDIAR CHAND Hattee, 12 W.R. 374. 

*^(2988) — O 9, r. 13 ( = s 103 of 1882)— Ex- 
parte decree— Review- Appeal.— In the oase of 
an ex-parte decree, the proper course is an applj. 
cation, for review not a special appeal 
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Civ. Pro. Code {Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 


Civ. Pro. Code (Acta Y o l 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


(2989 ) — 0 9, r. 13 ( = old s. 108) — Revision of 
oraer setting aside ex-parte decree — S. 115 ( = 
s. 622, Civ. Pro. Code, 1882). — Where revision 
was sought for, of an order made under s. 108, 
Civ. Pro. Code, 1882, setting aside an ex-parte 
decree, seven years subsequent to the date of the 
decree, h°ld that no revision oould, under 
s liu i = o!d 8. 622), be granted ; the suit being 
a suit from which an appeal could be preferred, 
the word “ case M meaning the whole suit. 

Hassan ali Shah v. Salig Ram, 123 p R. 
1892. (H4 P.R, 1883, F .) But, sec, 60 P.R. 
1897, F B. [R., 76 P.R. 190?.] 

(2990) — O. 9, v. 13 — Ex-parte hearing— Duly 
appointed pleader no / instructed or instructed 
not to answer — Appeal. — Held that the hearing 
of a suit in which a pleader was duly appointed 
on behalf of the defendant but not instructed 
to answer, or instructed not to answor at all, 
was an ex-parte hearing, and that no appeal lay 
from a judgment passed in suob suit, BHIMa- 
CHARYA 6in VYANKATACHARYA V. FAKIR- 
APPA bin ANANDAPPA, 4 B.H.C. A C. 206. 
[Diss., 20 W.R. 53 ; Appr , 6 B.L.R. O.C, 698, 
23 B. 414 ; R., 15 W.R 503. 16 B. 23, 7 A. 538, 

5 O.L.J. 247, F B., 34 C. 403, F B., 11 C.W.N. 
329, F.B., 2 U.B.R. 1897—1901, 240.] 

(2991)— O. 9, r. 13 ( = Civ . Pro. Code, 1882, 
s. 108) — Pleader retiring at hearing for tuayit of 
instructions — Whether judgment ex parte. — 
Where tho pleader for the defendant says, on ; 
the date of hearing, that ho has no instructions, I 
and retires from tho case, and a judgment 
follows, suoh judgment is an ex-j>arte judgment, 
within the moaning of s. 109, Civ. Pro. Code. 
Shankar Dat Dure v. Radiia Krishna, 20 
A. 193 = A.W.N. 1898, 17. (19 A. 355, 23 C. 

738,5 I. A. 233, R.) [Affirm., 23 A. 220, P.C.; j 
Appr., 23 B. 414 ; R, 22 A. GG, F.B., 34 C. 403, ! 
F.B. = 11 C W.N. 329 = 5 C.L.J. 247= 2 M.L. 

T. 123. 1 S.L.R. 115, 31 M. 505 = 4 M.L.T. 
216 = 19 M.L.T. 222; J)., 20 A. 291, 17 C.P.L. 

R. l.J | 

| 

(2992) 0. 9, r. 13 [ = ofd s. 108) — Appearance 

by pleader not sufficiently instructed to proceed I 
with case — Case coming on hearing — Decree 
passed not ex parte. — Where a duly authorise] 
vakeel of tho dofondant appoars for his client, 
and the caso comes on for hoaring, the decree 
on c suoh hearing is not an ex-parte dooros, even 
though the pleader be not sufficiently instructed 
to proceed with the oaso. Diian BnAGUT v. 

Ramessur Dutt Singh, 20 W.R. 53. [R, 

16 B. 23, 8 C.W.N. 621, 11 C.W.N. 329, F.B ’ 

34 C. 403, F.B.j 

[ 

(2993)— O. 9, r. 13 ( = s. 108, Civ. Pro. Code , 
1882 = s. 119, Civ. Pro. Code, 1859)— .lppeav- 
ance— Appearance by jdcadcr — Ex-parte deci- 
sion. — An appearanoe in porson or by pleader, 
without putting in any answer or written state- 
ment, is an appearance within the moaning of 
s. 119 of Aot VIII of 1859, and tho judgmont 


pronounced thereafter is not an ex-partc judg- 
ment, and therefore an appeal will lie. GO- 

luckbur v. Bishonath Geeree, Marsh 
32. 

(2994) — O. 9, r. 13 ( = Ciu. Pro. Code, 1882, 
s. 108) — Ex-parte decree — Appearance of party, 
— A party to a suit oannot claim to have a 
decree against him set aside as an ex-parte 
decree, when, in faot, an appearanoo was made 
by a pleader in his behalf on the day fixed for 
tho hearing, even though such pleader was, for 
some reason, unable to prooeed with the suit. 
GANGA Das v. INDARMAN, A. W.N, 1893, 208. 
(A. W.N. 1993, 25. Followed .) [D., 18 A. 241]. 

(2995) — O. 9, r. 13— Avpt-arar.ce of defendant 
through pleader — No written statement filed — 
Ex-parte decision — Appeal.— Where the defend- 
ant appeared through a pleader when the case 
was tried, held that a deoision proDounoed in 
suoh a case cannot be legally oalled an ex-parts 
decree precluding an appeal, because the defend- 
ant had not filed any written statement or 
made any verbal one. JANKEE RAM DOSS v. 
CHANDRABULLY DEBIA, 7 W.R. 203. 

(299G)-0. 9, r. 13 (=s. 103 Civ. Pro. Code, 
1892) — Ex-parte decree against several defend- 
ants— Execution again st sotnc of them — 
Application by others to set the aecree aside.— 
Whore an ex-parte decree is passed against 
moro dofoudants than one, and the deoree is 
executed against one oi them only than that is 
not an cxeoution of prooess for enforcing judg- 
ment against the othors within the meaning of 
art. 161 of the Limitation Aot, 1877. The 
latte- can, therefore, apply to have the ex-parte 
deoreo sot aside within thirty days of the date 
of any process in execution against them. 
Hanmant V. Shankar, 9 Bora. L.R. 323 = 31 
B. 303. 

(2997)— O. 9, r. \S— Application to set aside 
ex-parte decree— S. 119 0/ Act VIII of 1859 (Civ. 
Pro ('ode)—Jiimitation.—An application by 
a defendaut to set aside an ex-parte deoree 
passed against him under s. 119 of Aot VIII 
of 1S59 is in time, if it is made within 30 
days after the execution of any process against 
the porson or property of tho judgment-debtor 
— process so oxecuted as to make it oertaiD 
that the debtor has got notice of the exeoutiou 
of the decree against him. 8HIB CHUNDER 
BlIADOORE v. Lacker DEBIA AHOWDIlAR IN, 
6 W.R, Mis. 51. 

(2997 a) — O 9, r. 13— Ex-parte decree — 
Setting aside — Defendant present in Court house 
though not present in Court when cause called 
out — Jppcaraurc — Sufficient cause. — When the 
defondant is in fact presout in the Court- 
house on tho day of hoaring, but does not 
appear in Court when tho oaso is oalled out, 
aud a deoree is passed agaiust him in his 
absenco, it is, so far as he is conoemod, ex parti. 
Whore a party U alleged to have been seen 
within the preoinots of the Court on the day of 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1677, XXIII of 1861 and VIII of 
1859) — continued. 

the trial of a oase, it does not follow that he 
must be taken to have appeared within the 
meaning of O. IX. r. 13 of the Code of 1908. 
The phrase “ to file an appearance " is used 
without implying that the party so filing an 
appearance has been physically present in 
Court. The mere bodily presence of a party, 
who has no legal assistance aod is perhaps too 
terrified to puu himself forward ana endeavour 
to represent his own case, does not satisfy all 
the required connotation of the word “ appear- 
ance.” MANILAL JESHANGLAL v. VlRCHAND 
JEYCHAND, 13 Bom. L.R. 1222. 

(2997*5) — O. 9, r. 13 { - Civ. Fro, Code, 1859, 
s. 119) — Defendant summoned in wrong name — 
Summons served on the right person — Ex parte 
— Fresh suit. — A summons was erroneously 
addressed to defendant under a wrong name, 
but it was served on the righG person. He did 
not appear to answer the suit and an ex- 
parte decree was passed against him. The error 
was deteoted, when execution was applied for. 
Held that the plaintiff should sue again as 
if nothing had been done. HURSAHAI v. 

Bhawani Dass, 9 P R. 1868. 

(2997-c) — 0. 9, r. 13 ( = Civ . Pro. Code, 
1859, s. 119) — Defendant present at institution of 
suit and appeal — .46sence at trial on remand — 
Ex parte. — Where a defendant appeared in the 
suit at its institution and on appeal and in the 
Chief Court, and failed to appear at the trial on 
remand, it was held that the judgment passed 
on remand was ex parte within the meaning of 
s. 119 of Aot VIII of 1859 and therefore no 
appeal would lie from it. MUSSAMMAT GOOJ- 
REE V. RUTTUN CHAND PUREE, 3 P.R. 1869. 

(2997-cZ) — 0. 9, r. 13 ( = s. 119, Civ. Pro. 
Code, 1859)— Execution of an er parte decree 
—No process for enforcing judgment— Applica- 
tion to set aside ex part e decree — In the execu- 
tion of an ex parte decree, the usual notice to 
show cause was issued to the defendant who 
being absent was not served. Upon the defend- 
ant’s non-appearanoe, order was issued to 
carry out the execution of the decree. About 
a year afterwards the defendant applied under 
s. 1 19 of Act VIII of 1859 to set aside the ex 
■carte decree urging that he had no notice either 
of the suit or of the execution of decree and 
that he was still in possession of lands. 
Held That no process for enforcing the judg- 
ment has been executed and consequently tho 
application was not barred by time. MOOLA 
SINGH v. WASAWA SINGH, 94 P.R. 1869, 

(;997-e) — O. 9, r. 13 — See APPEAL — Ex 
PARTE CASES, 1 A. 748, F.B., CO P.R. 1893, 

23 W.R 147. 

(29 l, 7-/) — O. IX. r. 13— See APPELLATE 
court-objections FIRST TAKEN IN ap- 
peal, 8 B.L.R. 78 = 15 W.R. 31o. 

(2997-7)“ 0. IX, r. 13 —See ATTACHMENT— 
ALIENATION DURING ATTACHMENT, 1 B.L. 

R.A.C. 71 = 10 W.R. 99- , 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


(2997-/0—0. IX, r. 13— Sec 

Miscellaneous, i Bom. L.R. 

716. 


Decree— 

213 = 23 B, 


(2997-i) = 0. IX. r. 13 — See Ex PARTE 
| DECREE, 59 P.R. 1871, 152 P.R. 1879. 

(2997-?) — O. IX, r. 13 — See LACHES, 5 W.R. 
Mis. 11. 

(29S7-/C* — O. IX, r. 13— See LIMITATION — 
General, A.W N 1907, 204 = 4 A L.J. 552 = 
29 A. 623. 

(2997-/) O. IX, r. 13 — See LIMITATION 
ACT, 1908, art. 164, 13 W.R. 436, 17 B. 507. 

(2337 -in)— Q. IX, r. 13— Ex parte decree set 
aside— Trial of suit de novo — See MINORITY 6 
Iud. Cas. 373. 

(2997-n)— O IX, r. 13— See MORTGAGE- 
FORECLOSURE, 6 Ind. Cas. 306. 

(2997-o) — O. IX, r. 13 — See PRACTICE AND 
PROCEDURE, 3 C. 228. 

(2997-p) — O IX, r. 13— See PRESIDENCY 
SMALL CAUSE COURTS ACT, 1892, s. 38, 3 C 
L.J. 199. * 

(2997-7) O. IX, r. 13 — See RES JUDICATA 
— ADJUDICATIONS. A.W.N. 1907 191 = 4 A 
| L.J. 668 = 29 A. 608. ’ 

(2997-r)— O. IX, r. 13 — See RES JUDICATA 
—MISCELLANEOUS, A.W.N. 1882, 4. 

(2997-.sj— O. IX, t. 13— See SUMMONS, 3 B. 
L.R. App. 7. 24 W.R. 262. 

(2997-0 O. IX, r. 13 — Mortgage — Order 
aosolute for foreclosure or sale without notioe 

to mortgagor— Maintainability of application 

l to set aside such order— See TRANSFER OF 

9 C°W E N T 81 ACT ’ BS ' 97 ' 89 ’ 32 353 ’ K8 - = 

(2987- Ml O IX, r. 13 — See Nos. 94,346 347 
518 953, 1709. 1993, 1903. 1924. 1925,2191 
2192, 2290, 2709, 2722 -a, 2727, 272 8-a 2738 
2745, 2746, 2841. 2841-6, 2848, 2854, 2855 2856 
2S56 a, 2857. 2858, 2859, 2860, 2885. 2890-a J b* 
*891. 2905-rZ to g, 2907. 2908, 2909-6, 2914’ 
2915, 2916, supra and No. 3423 infra. 

(2998) — O. 9, r 13, s. 47 (ss. 108, 244, 
Civ. Pi o Code, 1892 )— Executions sale and its 
Min rmauon- Subsequent setting aside of decree 
Effect Decree- holder, purchaser — Apviica- 
t ion for setting aside sale . — A wide and liberal 
construction must be placed on s 244 ( 9 ^ p 

175, 3 O W N. 6, 26 O.V Relic/ on.) ' 
tmction between the case of the decree-holder 
and of a third party being the auction-pur- 
chaser, referred to, and explained. (10 A 166 
P.C" 10 O. 220 a.) Where the decree holder^' 
himself the auot:on-purohaser, and the ex parte 
decree, ,n execution of which he purchased, 
has been subsequently set aside under s. 108 

’ S°?\ 1882 ’ tfae cannot stand' 

even though tt had been duly confirmed m 

I.A.16, 10C. 220. S,; 19 W.R. 416 ^ 
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CIy. Ppo. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued,. 


application to set aside the sale under the | 
circumstances oome under h. 244. SET 
UMEDMAb v. SRINATHRAY. 27 C 810 = 4 
C.W.N 692. (25 C. 175, 3 O.W.N. 6, 26 0. 

727. R.) [F.. 9 C.W.N. 134;^* 31 C. 

499; R , 27 M. 98. 6 C.L J. 102, 5 U.L.J. 328, 
35 0 61 = 11 C.WN. 1011=6 CLJ. 320, ! 
P B.; D., 6 C L.J. 92, 13 C.W.N. 710.] 

(2939)— 0 9. r. 13, s- 47 ( = ('ip. Pro. Code , 
1882. ss. 106, 24 1) — Ex parte de ree, sale undtr 

— Deiree sit aside. — Where the decree-holder 

purchases property sold in execution of an tx 
fa^te decree whioh wis subsequently set aside 
under 9. 108, Civ. Pro. Code, it is competent 
to a Court under s. 244 to go into the question 
of the validity of the sale and to determine that 
the sale is bad. SRI MahaRANI BENI PERSaD 
KOERI v. LOKHI Rai, 3 C.W.N. 6 09 C. 

663. 17 C 769, Relied on.) [F., 27 C. 810 = 4 
C.W.N. 692 ] 

(30001-0. 9. r. 13, s. 47, 0. 21, r. 90, s. 99 ! 
( = ss 108, 244. 311, 578, C v. Pro Code. 1882) j 

— Suit to set aside held in < xe>ution of rent- | 
decree, if via ntainnble — Rent-decree ex pare, 
frnuiul nt — Sale, collusive— Suit, if may be 
tr cited as an anpUcat on under s 244 — Limi- 
tation Act [XV rf 1877), sch. II. art. 178 — 
Time f om which limitation runs — Purchasir , 
remeiyof — Dtmand , order of, rf prow r, when 
original suit not dicided on a prelim inary print . 
— Prejudice. — An execution sale may be cbal- ; 
Jenged on the ground of fraud in the exeoution I 
proceeding ; it may also be ohallonged on the 
ground that the decree, on which the proceed- 
ings are founded, is itself tainted with fraud. 
In the former case, the remedy of the person 
affected, is by an application under s 244 of 
the Code of Civil Procedure. In tho latter oase, 
the remedy is by a regular suit. (19 C. 683, 21 
C. 605, 3 C.W.N. 395, R ) If tho decree is 
tainted with fraud, a su»t will lie to set aside 
the execution smIc, e\en though tho deoree may 
have been previously set. asido under s. 108 of 
the Code of Civil Procedure, and there is no 
subsisting deoree to be set aside in tho suit, in 
whioh the sale is impeached. (27 C. 197, R.) 
Cases 0 in only be enquired into under s 214, 
Civ. Pro. Code, when tho existence of a deoree, 
which is susoeptible and oapablo of exooufcion, is 
conooded, and it does not apply to a case, when ! 
the objoot is to impugn the decree itself. (31 C. 
179, 4 C.L J. 475, R.) If there was fraud in 
the exeoution proceedings, it would be open to 
the party affeoted by tho fraud, to make an 
application under s. 244, Civ. Pro. Code; if, 
instead of an application, he presents a plaint 
in the Court competent, to deal with the matter, 
tho defeot is one of form rather than of sub- 
stance, and there is uo real want of jurisdiction. 
(19 W R 90. 14 C. 605, 22 C. 483. 3 C.W.N. 
395, 18 A. 106, R.) Tho application to have 
the sale set aside under s. 244, Civ Pro. Code, 
may be made within 3 years from the date of tho 
sale, under art. 178 of the sob. II of the Limit- 
ation Aot, (2 O.W.N. 691, 26 0. 324, R.) 8. 578 


of the Civ. Pro. Code cures the defect in an 
irregular order of remand made by an appellate 
Court, unless the merits of the oase are shown 
to have been affeoted in any way by the order, 
DEBENDRA Nath BHATTACHARJEE V. Pra. 

sanna Kumar ohakravarti, 5 C.L a. 328. 
(5 C.L. J. 71, R.) 

(3001)- O. 9. r. 13. s. 50,0. 22, r. 4 ( = ss. 
108, 234, 368, Civ Pro Code. 1882) -Ex parte 
dec-ee against a defendant — Applicatim by re- 
presentatives of the defendant to be brought on 
record , mamtainabtli y of. — An cx parte decree 
was passed against a defendant in a suit. An 
application was made, after the death of suoh 
defendant, by his representatives, praying to set 
aside the decree under s. 108 of the Code and 
to add them (the representatives) as the lepal 
representatives of the original defendant. Held , 
where a defendant dies before a deoree, s. 369 
of the Code provides for an application by the 
representatives of the deoeased defendant to be 
brought ou record. Iu this oase, the defendant 
died after decree. The seotion applicable after 
deoree is s. 234 of t,he Code, whioh doeB net 
authorise any application to bo madeby the repre- 
sentatives of tho deceased judgment-debtor to 
bring them on the record, but only authorises 
the plaintiffs to make such an application. S. 
109 of the Code only authorises applications by 
the defendant against whom an ex parte deoree 
has been made. Therefore, the application 
oould not be entertained. SambASIVA CHETTY 

v. Veerapparumal Mudali, 28 M. 861. 
[D., 6 M.L T. 269 ] 

(3001 nl — O. 9, r. 13, s. 96— See APPEAL— 
EX PARTE Cases, 9 M. 445, 23 M. 260, 4 A. 
387 = A.W.N. 1892, 67. F.B. 

(3002)— O. 9, r. 13, ss. 96, 111, O. 47, r. 1 
( = Ciu. P>o. Coir , 1892. ss. 109,540.623)— 
Surf /) set aside decree— /> cree not tainted by 
fraud — Right of suit . — The only ways in whioh 
a deoree may beset aside by a party thereto, are 
by appeal, by proceedings under s. 108, Civ. 
Pro. Codo. and similar sections, and by appli- 
cation for review. Except in oase of fraud, a 
suit, does not lie to set a^ido a decree. 8ADHO 

Misser v. Golab Singh, 3 C W.N. 373. f R., 
10 C.W.N. 1024, 13 C.W.N. 1197.] 

(3003 —O. 9, r. 13. s. 104, O 43, r. 1, s. 141 
( = fs-. ;09, 5S8 (9) and G47, Cii>. Pro. Code, 
1882) — Ex parte order under s. 280 order refus- 
ing to sit adde an. whether arp>alable under 
s. 5S9 19). —8. 593 (9) of the Code applies ouly to 
what is expressly mentioned therein, namely, 
orders, rejecting applications, under s. 103, for 
an order to set aside a deoree er parte. The 
applicant in this oase had not made an appli- 
cation to set aside a deoree. What had been 
passed against him was an order under s. 280, 
which is uot a decree, bocauso, though, the 
procedure prescribed with the respect to decrees 
in s. 108 of the Code has been extended by 
8. 647 to orders passed ex jparfe, that seotion 
oannot, in any way, operate so as to allow an 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — con tin ued. 

appeal under s. 588 (9), in whioh only decrees 
are mentioned and not orders nor any reference 
made to s. 647. Lu BEIN v. Po SEIN, 3 
L.B.R 203, F B. (16 C. 3! ; Diss ., 11 M. 26,12.) 

(3004)- 0. 9, r. 13. s. 105 ( = ss. 108, 59 L Civ . 
Pro. -' ode, 1882) — Ex parte decue affirmed in 
apptal — Application to sec it aside— Jut istiiction 

— Challti- (j cd in appeal against final decue . — 

When a decree originally passed by the Court 
of first instance is affirmed in appeal, the decree 
of the appellate Court becomes the decree in the 
cause, and the Court of first instance has no 
jurisdiction to entertain an application to set 
aside that decree. A decree passed ex parte 
against one of the defendants was affirmed on 
appeal of the defendants who had appeared. 
On the application of the defendant whe had 
not appeared, the Court of first instance set 
aside the decree. Htli, that the Court acted 
ultra ii>cs, and the appellate Court could eet 
ir, aside when an appeal wa3 filed against the 
final decree, the orders referred to in s. 591 of 
the Code of 1882 beiog orders which the Court 
has jurisdiction to make, but iu making which 
it commits an error or irregularity. PALAK- 
DHARI Rai V. MaNKARAN Rai 7 A.L J. 598 
= 6 Ind. Cas. 205. (5 Ind. Cas. 525, R.) 

(30051 — 0 9, r. 13, s. 105 ( = ss. 103, 591, Civ. 
Pro- Code, 1882 ) — Jurisd crion — Account suit 
value i at less than ten thousand rupees before 
Munsiff— Final decree exceea ingp c .mary limit 

— Appeal — Preliminary decree— Final decree — 
Court Fe * s Act (VII of 1870 , s 7, paras 4, 5. G, 
9, 10 — Suits Valuation Act tVII of iQtil). s. S — 
Bengal N. W P and As : am Civil Courts Act, XII 
of 1837), s. 19. — In a suit for accounts and reco- 
very of papers, brought beiore a Munsiff, who 
had pecuniary jurisdiction to try suits up to 
Rs. 1,000 in value, the olaim for recovery of 
papers was valued at Rs. 50 and that for ac- 
counts at Rs. 150, with a prayer that additional 
Court-fees would be paid for any amount to 
V, e found due in excess ; after the prelimiuaiy 
decree the amount due was ascertained to be 
Rs. 8,424- Held, that the plaintiff cannot. ob- 
tain a decree for a sum above Rs 1,000, i.e., 

in excess of 

jurisdiction. That the plaintiff ough. .to be 
called upoD to relinquish the txcess and thus 
Place Ibe case formally within the pecuniary 
jurisdiction of the Court of h,s del.berole 
ohoice, or the Court may in such a cases remit 
the excess or presume the excess to be remitted 
(21 C. 550, 25 M. 543, D.) lu an appeal 
against the fical decree, the propriety of 
the preliminary decree may also be ques- 
ts The dismissal lot 

asida'an’ 1 ^ parte preliminary decree, is no bar to 
the decree being auestioned in an appeal prefer- 
red against the final decree The . « ^usa o an 

a' subsequent proceeding of a 

ETSZ? d W ermin h ed. te (5 8 C.W.N. 7B7-I.L.H. 


Ciy. Pro Code (Acta Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

28 C. 475, 6 C.W.N. 473 = 1. L.R. 29 C. 395, 
Relied on.) Where, on the failure of arbitrators 
to submit their award on the day fixed, the 
Court prccepded to try the suit and passed a 
decree ex parte against the defendants. Held , 
that the di>missal of the defendants’ application 
under s. 108, Civ. Pro. Code, for default was 
no bar to ihe Appellate Court sottiug aside the 
I (X paiie decree on the defendants’ appeal, on 
the ground that the suit should not have been 
tried on a dato on wbioh it had not been fixed 
for bearing GOLAP SINGH v. INDRA COOMAR 

Hazra, 13 C.W.N. 493 = 9 C L.J. 367 = 5 M L. 
T. 360 = 1 Ind Cas. 86. 

(3006) — O. IX, r. 13, s. 105 — Maintainability 
of objeotion against order setting aside ex parte 
decree, in appeal against decree in suit — Order 
setting aside ex parte decree, whether affects 
decision cf the case— Sec APPEAR — ORERS, 9 
C.7V N. 584. 

(3007) — O. 9, r. 13. s. 114, O. 47, r. 1 ( = 
ss- 108, .623. Civ Pro. Code, 1882) — Appearance 
of parties. — 8. 623 of the < Jiv. Pro Code, 1882, 
applies to all cases whether they are disposed 
ut in the presence of the parties or ex parte in 
the absence of the defendants. KAHIHUR 

Pershad Narain Singh v.Buddu Pershad 

13 C.L.R, 254. 

(3008) — O. 9, r . 13, ,s. 114, 0.47, r. 1 ( = 
ss. 103. 623. Civ. Pro Code , 1882)— Ex parte 
iroceeainqs, settino aside of — Revival oi suit 
—■ Jurisdiction of Fust Court after Appellate 
Court s atcree— Where a suit, against four 
oe.endantp, was dismissed after being contested 
by defendants Nos. 1 and 2 only, and on appeal 
a decree was passed against defendants Nos. 3 
arid 4, who had beeD made parties tc the appeal* 
Held, that .tee first Court had no jurisdiction 
to revive the suit, upon an application of defend- 
ants Nos. 3 and 4. under s. 108 or 623 of the 
Civ. Pro. Code, 1882, as the result of such 
revival would be to interfere with the deoree of 
the Appellate Court. BlSWAMBHAR MlRDHA 

v. Sarup Chandra Gain, i Ind. Cas. 186. 

(3009)— O [9. r. 13, .s 114, O. 47, rr. 1, 7 and 

10S ' 62 ?' 6 -‘ i9 ' Civ P'O- Code 1682) 
Review Application bp lepnsentatives ot a 
deceased pony to r review ot ex parte decree 
against th - liner— Appeal against order admit- 
ting apph.alton for review.— L, lather of the 
respondents, obtained a deoree against the 
appellant or partition of a half share in oertain 
immoveable property. The appellant objected 

under 8. 914 of the Code, to a portion of the 

property decreed and his application was 

TXXX Pnrie X the 8ubord '°ate Judge on 

the 12th September 1903. J, seems to have 
been .1! at the time and died soon afterward? 
On the 1 nth December, his sons asked for a 
review of the ex parte order. The Subordinate 
Judge granted the review, and restored th® 
original deoree The District Judge main tained 
this order. Held, that, notwithstanding s 108 
the terms of s. 623 were sufficiently wide ? * 
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Ci y. Pro. Code (Acts Y of 1908. XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

admit of an application being made by the 
representatives of a deceased party, who would 
bo materially affected by the decree ; and that, 
haviog regar 1 to provisions of s. 629, no appeal 
lay against the order admitting the application 
for review except on the question of limitation. 

Deri Dass v. Narain Perrhad, 9 O.C. 33. 

'30101—0. 9, r. 13. s. 115 ( = ss. 108, 622, 
Civ , Pro. Code , 1 882 » — Re opening a suit with- 
out enquiry , a material irregularity within 
s. 622. — In this case the Court of first in- 
stance, in the matter of an application ot the 
respondent to get au e.r parte decree set aside, 
sent notioo to the parties and forthwith set 
aside the ex parte decree, and proceeded to try 
the regular suit. Held, on revision, that the 
Court, by re-opening the regular case, as it did, 
without making enquiry and satisfying itself 
on the points specified in s. 103, acted illegally 
or with material irregularity, within the mean- 
ing of s. 622 of the Code. The necessity of 
notioo to the opposito party shows that tho 
Legislature intended that the opposite party 
should have the opportunity of opposing the 
application and the Court in having re opened 
the oaso, immediately after giving notice and 
without making any enquiry at all, failed to 
oarry out the intention of tho Legislature and 
acted in a manner in which s 108 did not 
authorise it to act. NGA THA Din, Ml TIN v. 
Nga Po Chan, U.B R. 1906, Civ. Pro. Code, 
*2. (U.B.R. 1904—1905, Civ. Pro. Code, p. 26, 

R.) 


Civ. Pro. Code (Acts V of 1908, XIV of 188*, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued , 

(3012)— O. 9. r. 13. O. 11, r. 21 (=»Civ. Pro. 
Code , of 1882, ss. 103, 136) — Failure to file 
affidavit of documents — Defence struck out and 
decree passed — Ex parte decree, meaning of— 
S. 136, construction of. — Where the defendants 
had entered appearance and filed written state- 
ments, and on their failure to file their affidavit of 
documents, their defenoe was struck out under 
s. 136, Civ. Pro. Code, and the case was heard 
as an undefended cause and a decree made, and 
, an application was subsequently made under 
s. 108, Civ. Pro. Code, to set aside the deoree, 
held that tho wording of s. 108, as well as its 
position in the Aot, shows that its operation is 
limited to decrees made ex parte under tho 
provisions of Chapter VII, and does Dot govern 
other decrees mado er parte, unless where it 
has been exteuded to these decrees bv other 
provisions of the Code, and that the deoree was 
not an ex parte decree within the meaning of 
s. 108, Civ. Pro, Code. Whatover may be the 
effect of the clause “and to be placed in the 
position as if he bad not appeared and answer- 
ed ” in s. 136, Civ. Pro. Code, it does not intro- 
duce into the class of oases dealt with by s. 108, 
a now class of oases of au entirely different 
charaoter. KESHARIA ACCOMAR 8REESUNG- 
JEE v. POTOOAH SETT, 2 C.W.N 676. (7 M. 

159, R.\ 9 C. 923, D.) 

(3012-a)— O. IX, r. 13, O. XI, r. 21-Sce 
APPEAL— Ex PARTE CASES, 7 A. 159 = A.W. 
N. 1884, 313. 


(3010 a) — O. TX, r. 13, s. 115— See REVISION 
—General, 29 c. 33. 

(3010 b) — O. IX, r. 13, ss. 115, 141 — Sotting 
aside ex parte order absolute for foreclosure — 
Right to notice beforo order absolute — Inter- 
ference in oase of improperly delaying or refus- 
ing order absolute— Sec MORTGAGE— FORE- 
CLOSURE, 3 N.L.R. 55. 

(30 1 G-c) — O IX, r. 13. s 141 -See PRESI- 
DENCY Small Cause courts act, 1882, 
s. 38, Chap. VII, 8 Bora. L R. 803. 

(301 1)~0. 9. r. 13, s. 144 (1» (=ss. 103, 533. 
Civ. Pro. Code, 1892— Civ. Pro. ('ode 1 Act V 
of 1908), s. 5 44 — Ex parte decree — Setting 
aside — Sale under decree set aside— Subsequent 
decree— Sale not revived. — Alter un e.r parte 
docreo is pot aside under s. 108, it cannot., by 
any subsequent proceeding bo taken to bo re- 
vived, and, tberofore, a sale held under the tx 
parte docreo must be set aside when tho deoree 
itself is set aside ; and if thero be again a 
decree made against the defendant, the now 
dooreo is not a rovival of the former deoree, and 
tho salo cannot be revived. RAGHUNANDAN 

Singh v. Jagdis Singh, 3 Ind. Cas. 30=14 
C.W.N. 182, 

(3011-a) — O. IX, r. 13, O. VIII, r. 10-Sec 
Limitation Act, 190S, sb. 3, 4 aud 5, 4 O.C. 
372. 


(3013) — O. 9, r. 13, O. 17, r. 2 ( = s$. 108, 
157, Civ. Pro. Code, 18S21 — .ibsoncc of defend- 
ant at adjourned hearing — Decree passed if 
ex parto. — Tho provision in s 157 of the Civ. 
Pro. Code, 1982, that “ the Court may proceed 
to dispose of tho suit, etc.,” is only as regards 
1 the procedure of tho Court. But if such proce- 
dure includes the making of an ex parte deoree, 

! there is no reason for holding that tho deoree is 
i not subject to the usual incidents of suoh 
doorees (viz., au application by the absent 
defendant to set it asido and have the suit 
restored, as provided by s. 10S of the Civ. Pro. 
Code). It. is plain that the absent defendant 
may bo able to show a perfectly good reason 
for his absence on the day of tho adjourned 
hearing, and if ho can do so, tho injustice of 
dccidiug behind his back would bo just, as great 
as on tho first hearing Held, therefore, that a 
defendant is entitled to avail himself of s. 108 
of tho Civ. Pro. Code, 1SS2, where an ex parte 
decree was passed against him at an adjourned 
hearing. R. A. HILDRETH v. SAYAJl PlRAJI, 
Contractor, 20 B 380. (7 a. 539, 5 I. a. 

233. P C.. R.) [F., 31 M. 505 = 4 M.L.T. 216 

= 19 M.L J. 222 ; lx., 2 N.L R. 179.] 

(3014) — O. 9, r. 13, 0 17, r. 2 l =Cin. Pro . 
Code, 1882, ss. 103, 157) — Suit — Adjournment 
of hearing— “ Appearance ” of defendant.— 
Where there is nothing on the record of a suit 
to show that tho defendants had done anything 
beyond instructing their pleader at the outset 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, j 
X of 1877, XXII! of 1861 and VIII of 
1859)— continued. 

to defend the suit, the mere presence of the 
pleader at an adjourned hearing, when evidence 
is recorded on issues of fact which bad been 
settled, does not constitute an appearance of 
the parties, and the decree passed against the 
defendants under such circumstances, would 
be an exparte decree. RAMTAH.AL RAM v. 
RAMESHAR RAM, 8 A. 140 = AW.N. 1886, 42. 
(7 A 538 , F ) [-Ipur.. 23 B. 414 ; Cons . , 23 
0 . 99 1 ; b., 18 a', 241, U.B.R. 1897 — 190!. 
240, 5 C.L J. 247 = 11 G.W.N. 329 = 2 M.L.T, 
123 = 34 C. 403.] 


(3015) — 0. 9, r. 13, 0. 17, r. 2 ( — ss. 108, 
157 Civ. Pro Cod? , 1 8 8 2 i — Suit decreed ex- 

p ar t' e _— implication for setting aside fheex-parte 
deCr ee— Whether at the stage of the hearing the 
suit was decreed ex-parte.— At the hearing of a 
suit after the plaintiff closed his case, the 
defendant contested the whole case of the 
Dlair.tifi, filed some documents himself and 
examined acme witnesses. On the fourth day 
after the defence began, as some of theexpectec. 
witnesses for the defence had not turned up, 
application for adjournment was made by 
defendant’s Counsel. The case was adjourned 
for the next day, first, to enable the witnesses 

to attend, and second/*, if such witnesses did 
not attend, for a proper application, supported 
by affidavit, for adjournment being made. On 
the next day the application for adjournment 
was efused, and the suit was decreed ex part". 
The defendant, without appealing against the 
lh , OT> refusing adjournment, applied under 
s Ot l09 0 V Pro. Oode, for setting ..side the 

decree. Held, under the o.rcum- 
e T P Z- the deoree h.id not been passed ex-pmte 
8 d thLt the defendant was not entitled to 
and that The defendant was not, 

apply unaer . • medy : if he was not 

however, wn, refusing adjournment, 

satisfied nlt * 0 , appeal against that 

hi3 oour.-o appellate Court considers any 

order, and m the appeiu > ^ ^ direot thac 

further evidea cr poseibly the defendant 

evidence to be ‘ ikeD ,' c a review. KADER 

g^’v. juggeswar Prasad Singh. 33 c. 
1023. 

{m r'd~ 1659 9 ’ r ss 13 119 £ 111 )— Defendant 

defendant wns < - y d j t ,he suit for the 

SSS *• 

SINGH. 87 P.R * 869 - 

(30161-0. 9, r. 13 «» d 3 'f a7CxV of 

157, Civ. Pro ■ Cod t' a a Cause Courts.— Ex- 
1882, Presidency S ™ a fJ d Jiea ring —Where, 
parte judgment at ad U h defendant, wno 
in A small cause “h'earing and on whose 
appeared at . adfouraed. failed to 

application th . d gate, held, ‘hat a 

appear on the . that day after the 

h^d^g oHhe c 8 a a se was not one made ex 

c. ix-111 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1682, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

that the defendant was not entitled to obtain 
the benefit of 3. 108, Civ. Pro. Code, and that his 
only remedy was by an applioaticn for a new 
trial under s. 37 of the Presidency Small Cause 
Court Act, 3 882. SlTAL HARI BANERJEE v. 
Heera LAL CHATTERJEE, 21 C. 269. [Over- 
ruled, 23 C 738 : R., 23 C. 325 ; 82 P.R. 1895, 
•2 O.W.N. 693 ; Disappr., 20 B. 380.] 

(3016-rt) — O. 9, r. 13 ( = olds. 108), 0 17, r, 2 

( = old s. 157). — A defendant appeared at the 
first hearing of a case but failed to appear at 
the adjourned heariug. An ex-%artc decree 
was passed against him. The defendant then 
applied tc the Court to set aside the ex-parte 
decree under s. 108, Civ. Pro. Code, 1882. 
But his application was refused and the Chief 
Court held , go appeal, that s. 157, Civ. Pro. 
Code, 1882, applied to the oase, ae the order 
directing an ex parte hearing of the case was 
passed, not for ihe defendant’s contumacy , but 
on account, of his non-appearance ; that, as 
the Court bad, under s. 157, Civ. Pro. Code, 
1882, proceeded ex parte, the decree was an 
ex-parte decree, to which s. 108, was applic- 
able ; that, therefore, the application under 
6. 108, Civ. Pro. Code, was properly entertained 
and that the order rejecting the application 
was appealable. BALDEO SABAI v. MANOHAR 
Lal, 82 P.R. 1895. (21 C. 269, R.) 

(3016-bj— O. IX, r. 13, O. XVII, r. 2 —See 
appeal— E x Parte Cases, 19 A. 355 = A. W. 
N. 1897, 89. 

(3017) — O. 9. r. 13 O. 17, rr. 2 and 3 ( = ss. 
108. 157. 158, Civ. Pro. Code , 1882/ — Defend- 
ants applying for adjournment after settlement 
ot issues — Suit adjourned to a fixed day — 
Minor defendant applying for adjournment 
through Vakil — Refusal — Vakil informing 
Court that he has no instructions and abstaining 
from taking further part in the case — Hearing of 
suit proceeded with, minor's guardian ad litem 
only being absent — Decree against both, defend- 
ants — Docrea against minor whether ex parte. — 
A suit against a father and his minor sou. who 
was stated to have been adopted by the father's 
uncle, for the recovery of mortgage money, was 
owing to alleged negotiations for a compromise, 
and on the request of the parties, finally ad- 
journed, after the settlement of issues to the 
26th June 1901. On the 24th June, the alleged 
adoptive mother of the 2nd defendant, being 
his guardian ad litem , presented a petition 
praying for two month’s time to enable her to 
produce evidence on the 2nd defendant’s behalf. 
On this petition being rejected, the vakil, who 
till then appeared for the 2nd defendant and 
who moved the application, informed the Court 
chat he had no instructions aud abstained from 
taking any further part in the suit. The case 
was proceeded with, the guardian ad litem of 
the 2nd defendant only beffig absent and a 
deoree, including also the share of the 2nd 
defendant, (who had pleaded that, owing to his 
adoption, the mortgage was not binding on. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 3861 ana VIII of 
1859) — continued. 

him to the extent of his interest in the land, 
was passed in favour cf the plaintiffs. On tho 
plaintiff's proceeding to execute, the 2nd defend 
ant’s guardian ad litnn applied, under e. 109. Court, <n the assumption that it was a final 
Civ. Pro. Code, to the District Judge, to have order, have certified the sufficiency of the 

the deoree set aside, who dismissed the applioa- amount and value of the suit, cannot make 

tion, being of opinion that the decree -bould bo appealable that which doc 3 not fulfil the 
taken as one passed under r. 158, Civ. Pro. Coop. statutory oonditious. RAI RADHA KlSSEN v. 

Beld, the e^se not being one in which time h \6 THE COLLECTOR OF JAUNPORE, 5 C.W N 

been specifically grauud to the 2nd defendant I 153 - 28 I. A. 28 = 23 A. 220, P.C. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1880** 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

directing procedure, and no appeal lies there- 
from to the Privy Council under s. 595, Oiv. 
Pro. Code. The mere fact chat the Hiph 


to produce his evidence or to came the evidence 
of his witnesses or to perform some r.-tbn-r act 
necessary to the further progr* of the suit and 
the adjournment being an adjournment of the 
suit for the convenience of all the parties, that 
the ground taken by the District Judge in dis- 
missing the petition was ciearlv unsusta m »b!e 
that the action of the Court must bo tak-n to 
have been under the first of s. 157 of the 
Civ. Pro. Code, and that i be latter purl, of 
8. 157 bad absolutely no application tc a ctee, 
like the present, where the Court at once pn - 
ceeded to trial and judgment. <4 M H.C. 56, 
254, 6 M.H C. 262, 10 J\I. 270, R.i Belt [ 
further, that the decree passed against, the 2nd 
defendant must be held, under the above 
circumstances, to have been ex parte , al' hough 
bis pleader was present and applied for adjourn- 
ment. (22 A. 66, 23 13 4 14, R,) Id cases 

where a pleader informs the Court that he has 
no instructions, it would he w t J l cxplicity to 
ascertain whether tho pleader severs his ron- 
nection with the ca«e. RAMANUJA RfDDI-IR 
v. Ra M A SWAM I A I YANG Alt, 3 M L T 226=58 
M L.J. 91. [A., 31 M. 505 = H) M.L.J. 222 = 

4 M L T. 216, 5 Ind. Cas. 23 = 33 M. 241 = 19 
M.L.J. 760- 7 M.L.T. 369 ] 


(R018) — O. 9, r. 13, O. 17. r 2, (.) 41, r 23 
( = C:v.Pro . Code. lfcp », .<?$. j(H, i*, 7 t — 

IBx parto decree — Deft n taut absent Pleader 
ttalinq no i> struc ?'- ns Apical f om cr.it r 
refusing application i/>drs. 10-, C v. Pro. 
Code— Remand mul,r 5 . 562 C.v Pun Cote 
— A/ peal against o ner final or r tefientory 
High Court's certificate to appeal t> Privy 
Council, (ff'ct of.- The oecuo passed even at 
»d adjourned bearing of a sm* in the absence 
of the defendant , — bin plcider stating to t ho 
Court that be had no instruction , and the 
Court refusing lo grant, an npj. urprn m — .? •*,, 
esc-pario deoree wnhin the meaning Ms 102 
C.v. Pro. C ‘do. 8 C.W.N Oil, 5 0 I j’ 

2 4 7 , P. 13. = 34 C. 403=11 0 \V N . 32<) = a ftj ' 
L.T. 123] In an appeal fr< m an order 
refusing to pot aside a deoree under s. ] OS 
Civ. Pro. Code, on the ground that (bat section' 
did not. apply, tin only cose which can be 
remanded bv the appellate Court, to be ir i<d 
on its mot its, is the application under s. 109 
Ciy. Pro. Code, and not the original oae, the 
dcoreo in whioh if is fought to ho sot iv’sido. 
Suoh order of nmand is not. a final order in the 
sense of s. 595 la) as modified by s. 594, Civ 

t*ro. Code. It is a purely iDterlooutory' order 


( 019)- O. 9. r. 130,0. 17, r. 3 ( = ss. 103 and 
15-, Cm, Pro. Code, 1892'-- Restoration of 
tx-part e decree after setting i: aside. — A Court 
cannuol, after having sot aside an ex-porte 
decree, proceed to uph >ld that decree, as if it was 
acting still existing. Toe Court should, if it was 
under . 152. prow, d to decide the suit, as it 
l, *en stood tefnre it, if it could do so. K. V, 

R. M. M Raman Chkttiar v. Meer Kari 
MOHIDKEN SaHIR. 17 M.L.J. 81. 

(3020 -0. 9. r. 13. O. 21, r. 2, 5 104. O. 43 

1,5. 114. O 47, r I ( = 55 . 10^, 25<\ 5^8 and 
t> 23 , ( iv Pro. C oie , 1882) — Application to 
c-riifj/ an aihged adjustment cf dtcree — Appeal 

Rci ew cf judgment. — A judement-debtor 
made an application under s. 258 of the Code, 
asking the Court to issue notice to the decree- 
holder lo fhnv cause why an alleged adjust- 
ment of the decree should not b? recorded as 
ccrnfieo. This application was granted. 
Thereupon, the decroo-hoider made an appli- 
cation under e. 108 of the Cxi* to have the 
order set aside. The Court rejected this appli- 
cation, refusing also to treat it as an application 
f, ' r review under s. 623 of the Code. Against 
this order, the decree holder appealed, under 
s 5s 8 ifc) of th* Code, a° from an order under 
s. 108. and also took a plea to tho t fleet, that 
the Court, below ought to Inve treated bis 
applications as one under s. 623 and to have 
disposed of it as such. The Inver appellate 
Court field that there was no Vilul ground for 
interfering with iho order on the Application 
undrr s. 109, but went on to direct that, the 
a op I i eat 1 n should be restored to the file of the 
C.'iirt below and di-po>ed of a« an application 
lor review of juduncnt. Tleli, on appeal from 
this order by the judgment debtor, that an 
appeal lay to flu* High Court Cut if not, the 
Court was jnsi.fi, d m treating the m inoran- 
1111111 °f appuil as an application m revision, in- 
•iMiiuih as the order of the Court bcDw was 
pa>scd wii ho;u. juriv.iieticn. N \NO\ v. R.vMJI 

Lag, A VY.N. 1906, 58 = 3 A. L.J. 119. 

<302:)- 0.9, r. 19. () 91, r . 22 (= 55 . 109, 
2 l^. (,:?* Pro Co e. 1-821 — A’ tv st » ved wni-r, 
lea ther an 1 .r- c w :• n oj lor enforcing 

tudgmc'.t-Lim t it on Act, art 164.— V mviee 
strv-.d under s. 2 4 S is an execution o ! " a process 
f x enforcing judgment under art. 164 of the 
Lull 1 r at son Act. GUR ANDITTA v. ZlYADA, 
110 P L R. 1905. 

(902 1 11 — O IX, r. 13, O. XXT, r. 22 — See 

Execution of Decree -Notice of Ekb* 

CUTION, 22 VV.R. 5. 
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CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 


(3022)— 0. 9. r. 13, 0. 21, r. 89 (=ss. 108, 
310-4, Civ. Pro. Code. 1882 )— Deposit end 

subsequent petition to keep it in Court - PJcct 
Provincial Small Cause Courts Act , 188/, s 1/. 

— Where a judgment-debtor, made an appli- 
cation and deposit within the t.me prescribed 
by s. 310- A of the Civ. Pro. Code, and subse- 
quently put in another petition praying that 
the monev might be kept in Court pending 
decision of an applicil ion he had made under 
q. 101 to have the ox-par te derrec set aside, luld 
that, though the U urt might have properly 
rejected the petition to keep the money in 1 
Court, it could not dismiss the application i 
under s. 30-A, since the deposit was unerr, - j 
dit ional at the time it whs made. IlC.WN. . 
132 D ) Where, as shown above, a deposit w-*s I 

made for tbe purpose of an application under 
s 3 10- A and a further appl*o ti ion was mad© 
under s 108 to have tbe ex-portc decree set 
aside held that the deposit was such as wa^ 
required bv s. 17 of Act. IX of 1887, and r o 
further deposit wa< necessary HANOOMAN 

SINGH v. LUCHMAN SaHOO 8 C.W.N. 355 

(3023)— O 9. r. 13 and 0- 21 r. 90 (-5S 
108 311 Civ Pro. < ode. 1882)— Dc.rec — Sale 
,n ex cuhnn — Fraud— Apl l cation to .et aside 
d ciei — Suit to set aside d.crce and sale .—h. 10 » 
tud 311 of ibe Civ. J-ro. Code l.mit the 
attention of tbe Court to specific matterr . and 
assume tbe existence of a real suit They bear 
no application where tbe suit itsel. 19 attacked 
as a iraurl : and the fraudulent aud violent 
? .u pr)lc o( , t q progress are troated as parts »nd 

H eta of a wh.de. The plaint, 5 applied, under 

Tns an " 811. of the Civ. Pro. Cede lo 

* s ' o a decree and sale the.eunder set aside. 
r„nS.n was refused, and he did no,. 

appeaTagain.t tbe miaul. Tbe plai, it, fl .brought 
P “for setting aside the decree aud auction 

first to set RHAGENDRA 

nnerated as no oat m ue u 

°f T rnAM NATH, 4 Bom L.R. 363. 

NATH v. IRAN in a a n , 

TV r 13, O XXI, r. 90 S e 
K1 OH^ o7?U!T fresh bUITS. 29 O. 393. 

£.c = Aa «>= 6 G w N - 474 - 

a r ' 3 O 3 rr 3 'll 4 i2) ( — 
{ f 0 T7i Civ Fro. coat, 18*5 l- -Guardian 

10 •• 44 ; • , r Ks-p .rte decree a ai s 

ad li(G TaIXu nto set asi coerce - Setting 
mrno s Arpi‘ t J strain as only 

a*". •/ dear, «/. vet i » o,.-lu 

or against ah d ‘f'“ brought for recovery of 

this CAS e, a 8U ’ fc of account against t hree 

money * ^'“ere Sts. ^Tbe plaint 

persons of wjom appointment of the 

a*ed for »u order od Uum o< Ihe 

first defendant as^ eg .asued ,wo 

- ot 

^ d oth« o'allinVupon him to appear and state 


whether he was willing to aot as guardian ad 
litem for tbe rumors. No appearance was made 
by or on behalf of the defendants on the day 
fixed for bearing of the suit, aud the Court 
taking up the case passed an ex-parte decree 
against all the three defendants. In execution 
of the decree, applications were made on behalf 
of tbe minor defendants under s. 10S, Civ. Pro. 
Code, to set aside the ex-parte decree. Held by 
the Full Bench that the decree should be set 
avde as against the minors, as there was no 
formal or informal appoiutment of a guardian 
aa litem for them in tbe suit as prescribed by 
»\ 443, Civ. Pro. Code, the mere notice to the 
first defend ant proposing to appoint him as such 
guardian being quite insufficient. (14 C 204 
C> C L.R. 89, H.i D.. 30 O.O. 321 ; R. t 5 C.L.J.’ 
434.] titl't also that because the decree in the 
case mentioned iu this case wa9 one and 
indivisible, it could not b" set aside against th6 
minors alone, but a? a whole. [/?., 25 A. 42 
26 M. tO 1 = !3 M L .7. 30^, 29 A.623 = A.W n’ 
1907, 2C4 = 4 A L.J. 552. 6 C.L.J. * 226’ 
3! M. 454 = 4 M.LT. 230 = 18 M L.J. 543.] 
Per Stanley. C J.— It is a well-known rule of 
construction that nothing is to be added to, or 
taken irom, a statute unless adequate grounds 
are found, either in the course of the enaotment 
or in the context, or in the consequences which 
would result from the literal inierpreta'ion, to 
justify the inference that the Legislature intend- 
ed s< metbmg which it had omitted to express 
C25 C 155, 5 C.W.N. 58, 18 B. 34 -J.NotF,. No 
such grounds exist iu tbe case of s. 108, Civ. 
Pro. Code Tbe direction given in the section] 
viz., that the Court shall set aside tbe decree] 
oannot be taken to mean that the decree shali 
be set aside only as against party who may 
apply for it and shew sufficient cause. Again, 
at ihe end of the section, tbe Court is directed' 
after passing an order setting aside the decree] 
to appoint a day for proceeding with the suit. 
This is an indication that it was tbe entire 
decree which was in the contemplation ot the 
Legislature, and not the decree so far as it 
affected one or more only of ihe defendants, for 
the direction is to proceed with th* suit, not to 
proceed with the suit as against the defendant 
who had succeeded in having the decree set 
aside. Therefore, where »n order is made 
under s. 108 of the Civ Fro. Code, the decree 
set aside, is primarily tbe whole decree and tbe 
suit to be proceeded with is the whole suit. It 
is necessarily so when the decree is odo’ and 
indivisible. But it may be that, where a decree 
r aised agaiust several defendants oousists in 
reality ot separate decrees against e i >ch, the 
droree can be set aside in part. Per Aikrnan J 
— Tbe words “ the decree ” in 9 . 108, Civ] 

Pro. Code, refer back to tbe opeoir^g words of 
the section, and denote the decree passed etc- 
parte against the defendant who mak^s out a 
case for having it set aside The direction ‘to 
proceed wnh the suit. ’ means, except under 
exceptional circumstances, to proceed with the 
suit against the defendant who has succeeded 
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Civ. Pro. Code (Acte Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859)— confin?/ed. 

in getting the cx-parte deoree set aside. (8 W 
K. 260, 15 W R. 371. 4 C.W.N. 456. R. t 1 W. 
R. 222, 7 W.R. 237, 8 Bom. L.R. 142, 25 C. 
155, Cons.) Therefore, s. 103 of the Civ. Pro. 
CodA, primarily applies so far only as concerns 
the particular defendant who seeks to get an 
ex-patts decree against him set aside. But, 
there may, however, be exceptional oircum- 
stanoes, where it may be necessary in the 
interests of justice that the whole decree should 
be reopened. Thus, where the decree is one 
and indivisible, it must be set aside as a whole 
or not at all, although the application to set 
aside the decree may be the application of one 
only of the defendants. N.B.— An exhaustive 
review of the Indian case-law on the construc- 
tion of the section will be found in this 
judgmeut. BKURA MAL v. Har KlSHAN 
das, 24 A. 383, F.B. = A W.N. 19C2. 76. [R 
25 A. 42, 26 M. 604- 13 M.L.J. 308,29 a! 
623 = A. W.N. 1907, 204 = 4 A.L.J. 552, 6 C.L. 
J. 226, 31 M. 454 -4 M.L.T. 230=18 M.L J 
543, 25 A. 44.] 

(3024-a) O, IX. r. 13. O. XXXIX, rr. 1 to 3. 
O. XL, rr. 1 to 3 Court’s inherent, power to 
remove Receiver — Canoolraont of ex-parte order 
appointing Receiver— Refusal to hand over pro- 
party to Receiver — Praotioe — Temporary injunc 
tion— Duty of Court — See RECEIVER, 4 L.B. 
R. 356. 

(3025) — 0. 9, r. 13, O. 41, r. 5 ( = ss. 108. 545, 
Civ. Pro. Code , 1882/ — Slav of execution — 
Powers of appellate Court. — When no appeal 
has been preferred against tho deoreo iu the 
original suits, s. 545, Civ. Pro. Code, 1882, has 
no application. It is not competent to an 
appellate Court to stay proceedings in execution 
of a deoree of a Subordinate Court, merely by 
reason of an appeal having been preferred 
against an order of refusal of the Court below 
to set aside tho deoreo under s 103, Civ. Pro. 
Code, BHAGWAT RAJKOER v. 8HEO CtHOLAM 
SAFIU, 31 C. 1081 = 9 C W N. 123. (28 C. 734 

5 O.W.N. 781, 8 C.W.N. 572, D ) 

(3026)— O. 9, r. 13, O. 41. r. II ( = Civ. Pro. 
Code, 1882, ss. 108 and 551) — Ex-parto decree— 
Application to set aside after con fit mation on 
appeal Appeal treated as application und-.r 
s. 108 Rulinqs of the. Pi naticul Covunissiomr . 

When an ex-partc deoreo has boon confirm- 
ed on appeal under s. 551 of tho Civ. Pro. 
Code, tho decree of tho original Court must be 
regarded as having merged in the docroo of tho 
Court of appoal and tho application under 
s. 103 to set aside tho e.r-parte decree must be 
made to tho appellate Court, in whoso dccroe 
the dooree of tho lower Court has merged. (P 
L.R. Vol. I. p. 407, 30 P.R. 1900, 4 P.R. 1901, 

P. ; 21 B. 549, Not P, ; 24 C. 759, 11 A. 819, 

3 M. 1, 11 A. 267, R.) When an ex-partc deoree 
was confirmed on appeal under s. 551 of the 
Oiv. Pro. Code, and tho original Court rojected 
the petition filed under s. 108 of tho Code made 
to it subsequent to the dismissal of the appeal, 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

and an appeal filed against the order rejecting 
the application was dismissed. Held, that the ap- 
plication made to tho original Court was rightly 
rejected, as it ought to have been made to the 
appellate Court ; and that the appellate Court 
should have treated the appeal as an applioation 
made to it to set aside the ex-parte deoree. Ic 
is expedient that the ruliugs of the Pinanoial 
Commissioner, more especially on the technical 
points of law, should be in accordance with the 
rulings of the Chief Court of the Punjab. 

Mah'r RANA v. THAKERDAS, 33 P.L.5. 1904 
= 8 P.R. 1903, Rev. 

(3027) — 0.9, r. 13. 0.41, rr. 12, 23,104,0.43, 
r - 1 i = Civ. Pro. Code, 1882, 103. 552, 562, 

589 and 650i — Ex-parte decree — Power of 
appellate Court to remand suit ter re hearing 
on grounds other than those $p cificd ins. 562.— 
When a suit is decided ex patte, an appellate 
Court has jurisdiction, in an appeal agaiust the 
decree so passed, to reverse the decree of the 
Court of first instance, on the ground that the 
first Court was wrong in proceeding to deoide 
the suit ex patte , and to remand the suit for re- 
hearing, suoh order of remand not being passed 
under s. 562, or for any of the reasons mentioned 
theroin. Pir IFAife, C.J.— There is a power 
to remand a case when the appellate Court 
reverses an order refusing to sot aside an ei- 
parto deoree, and it seems anomalous to hold 
that there is no such power whou the appellate 
Court allows an appeal agaiust a decree upon 
the ground that there ought not to have been 
an ex-parte deoree. SADHU KRISHNA AIYAR 

V. Kuppan Iyengar, i M.L T. 268 F.B. = 16 
M.L.J. 479 = 30 M. 54. (23 M 445, 23 A. 167, 

17 B. 733, 23 M. 260, Not F. ; 23 C. 739, 23 
M. 447, 29 M. 487, 12 A. 510. R.) [Diss. 12 
O.C. 25 ; Pi,, 6 C.L. -J . 517 = 12 C.W.N. 590.] 

(30 2 S ) O. 9 ,r. 13, O. 41, r. 19 — Dismissal 
for default — Grounds for— Scope.— O. XLI, 
r. 19. and tho kindred provisions in O. IX, r. 13, 
mean that the applioation may bo based upon 
any ground, which would be a just and proper 
one for granting tho application, and not that 
the application can bo upon oue ground only, 
n: - thrtt tho applicant was prevented by suffi- 
cient oauso from appearing. The affirmative 
provisions of the Code that the plaintiff or 
appellant may prove that ho was prevented by 
sufficient cause — do not imply the negative 
eic., that an application for restoration cannot 
bo granted unless sufficient cause (in this sense) 
is shown . Naga CHOK v. Nac.AON GaINO, U. 
B.R. 1909, Civil Procedure 27 (26 M. 599. R.) 

(3028-u) O. IX, r. IS, O. XLI, r. 21 -See 

appellate Court— Powers of, 70 P.R. 

1885. 

<30291-0.9, r ‘ 13 - O. 41, r. 33 ( = ss- 108, 

Civ. Pro. Code. 1883)— A* -hearing— 
Remand of cast— Trial on merits — In an appli- 
cation uuder s. 10S of the Civ. Pro. Code on the 
grounds of fraud aud suppression of summons, 
the Munsiff rejected the applioation holding 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


there was no fraud and no suppression- On 
appeal the Distriot Judge passed the following 
judgment. “ This was an application under 
s. 108. Civ. Pro. Code, After hearing arguments 
of pleaders, lam of opinion that this is a fit case 
for remand. Ordered aooordingly that the ap- 
peal be allowed and the suit be remanded to the 
lower Court for trial on merits Held , this 
was not a proper judgment. The case having 
been in fact tried on the merits, the District 
Judge had no jurisdiction to remand it, but 
should have come to a oonolusion on the evi- 
dence. SONAULLA SARKAR V. BEAKE MAN- 
DAL, 7 C.L. J. 379. 


(3029 a)— O. IX, r. 13, O. XLI. r. 23 — See 
appeal to Privy Council — General, 23 
A. 220 = 28 I. A. 28 = 5 C.W.N. 153, P.C. 

(3029-5) — O. IX, r. 13, O. XLI, r. 27 — see 

APPELLATE COURT- ADDITIONAL EVIDENCE 

ON APPEAL, 17 W.R. 390. 


(3030) — O. 9, r. 13, O. 47, r 1— Ex-parte 
decree — Summons not served upon dcfnidant— 
Review of judgment- Application beyond Lime- 
Excuse of a clay— Limitation Act (IX of 1 ~ 01) , 
art 164. — The plaintiff filed a suit agamst the 
defendants, a firm of merchants at Glasgow, and 
served the writ of summons, upon a Bombay 
firm wbo were not agents of the defendants. 
An ex-parte dforee was passed on the 29th 
Marob 1910 On the 8tb May, 1910, the plaint- 

’ ed the defendants witb the decree 
demanding exeout.on. The defendants applied 
on the 1st August, 1910 for review of he 
judgment. It was contended on behalf of the 
nlaintiS, first, that an ex-parte deoree could 
not'be set aside by an applet, on for rev, ew , 
3 secondly, that the applicat, on was time- 
barred, whether it was an application to set 
aside the (X-parte deoree or an application for 
review Held lhat, as there was no service of 
Ammons on the defendants, and as they oonse- 
r piemnted from laying their 

defence before the Court, that was a sufficient 

cause for granting the applicat, on for rev ew 
cause iol e * setting aside the 

° f I'Tte^ SHAVAKSHA BUTTON.!! 
BOMONOI v. HUGH HOGARTH AND SONS, 

f 2 Bora. L.R. 886 = 8 Ind Cas. 616. 

1882 ) Appeal by so** 

defendant ^ p '* c0 - vowcr to entertain such 
decree— CouU hav nj P ^ ^ is 16 i an d 169 

application aftec a 'n appeal by some 

— Scope of. Whe , 6nt 0 [ the lower 

Of the defendants from ^ s dant< who was ex 

Court was dismiss* s. kiDg to set aside 

parte of the lower Court seefc^g^^ oQ fcbe 

th6 d A 0t thkth n e‘ ™ never served with notice, 
ground that ne v* ftlute Court, under 

should apply t0 , T ^ Q2 ) The power* to 

8. 522 of the Code (27 fro m the 

power'to'set'aside^an « pa.de appellate decree 


Ciy. Pro. Code (Acts Y of 1908, XIV of 3882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

conferred by 6. 560, ‘which only enables the 
Court to direot the appeal from the original 
deoree to be reheard, thus temporarily restoring 
the original decree. Art. 164 of the Limitation 
Aot applies to an application which involves 
setting aside the original deoree under s. 308 of 
the Cede, whether made to the original Court 
or to the Court of appeal after an appeal has 
been filed ; and art. 169 applies only to applica- 
tions for the rehearing of an appeal heard ex 
parte in the absence of the respondent. Art. 
169 of the Limitation Act is wholly inapplic- 
able to applications by a party, wbo has never 
been served, to set aside the whole proceedings 
in the suit ; such applications are governed by 
art. 164. 8ANKARA EHATTA v. SUBRAVA 
BHATTA, 17 M.L.J. 436 = 30 M. 533. [R., 32 

M. 416 = 19 M.L.-J. 388 = 6 M.L.T. 135 = 2 lnd. 
Cas. 802, 5 Ind. Cas. 525.] 

O. IX, r. 14 ( = 1882, s. 109 = 1877, s, 109.) 

(3031-a)—- O. IX r. 14 — See No.2728-a, supra. 

f 3032) — O. 9. r 14, s. 47. O. 22, r. 10 ( = ss. 
109, 244, 372, Civ . Pro. Cede , 1882) — “ Opposite 
porty," — Attaching creditor — Whether included 
in the term— Not entitltd to notice— Right to 
aptly for execution— Representative of decree- 
holder. — An attaching oreditor of a deoree 
has no interest in the decree within the 
meaning of s. 372, Civ. Pro. Code, 1882 ( = 
O. 22, r. 10, Civ. Pro. Code, 1908), and is 
not entitled to be made a party to the appeal 
against the decree attached by him. The term 
“ opposite party ” in S. 109, Civ. Pro. Code, 1882 
( = 0. 9, r. 14, Civ. Pro. Code, 1908), does not 
inolude an attaching creditor, and the only per- 
sons entitled to notice under that section are 
those who are already on reoord as parties (20 A. 
38, R.) O'jiter . — An attaohing creditor is en- 
titled to apply for execution of the deoree in 
satisfaction of his own decree, and, for that 
purpose, he may be deemed to be the represent- 
ative of the decree-holder within the meaning 
of s. 244, Civ. Pro. Code, 1882 (=e. 47, Civ. 
Pro. Code. 1908). SEVUGAN CHETTY v. OBLA 
MUNISAMl AIYER, 20 M.L.J. 524 = 7 Ind. Ca§. 
66 = 8 M.L.T. 237. (29 M. 311, R.) 

(3032 a)-0. IX, r. 14. O- 8, r. 1, s. 115— 
See Revision— General, 6 O.C. 216. 

O. X, r. 1 ( = 1882. 8. 117 = 1877, s. 117). 

(3033) — O. 10, r. 1 ( = Civ . Pro. Code. 1882, 
s. 117) — Remand lor retrial for non-compliance 
with provisions of. — Where the parties were not 
properly examined in the manner providod for 
by s. 117 of the Code and there was an abuse 
of written statements, the case was remanded 
to the Court of first instanoe for retrial. 
DULLICHAND v. ajudhia Pershad, 9 C P L. 
R. 11. 

(3033-a) — O. X, r. 1 — Bee No. 2710, supra. 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 

I859| — continued. 

0 X, r 2 ( = 188?, s. 118 = 1877, s. 118 = 

1853, s. 125.) 

(30341 — 0 10, r. 2 ( = s. 118, Civ. P>o Code, 
1R8 J ) — Statement made under-Not io be regard- 
ed as deposit — 8. 118 is a provision merely 
to enaole the Court to ascertain what the i 
questions iu controversy between the parties 
are and is not iutended to be in substitution for 
regular examination on oath Any statement 
made by a party while beiDg examined under 
that seotion, was binding only on the person 
who made the statement. JANKI PRASHAD v. 

Arku Lal, 2 A.L J. 777. 

*(3034 a)— O. X, r. 2 -Sec RULES OP HIGH ! 

Couts and Supreme Courts, Bombay, io 

Bom. L R. 301 = 32 B. 534. 

(3034-a-l) — O. X, r. 2 —See NO. 2110, supra. 

(3034-6)— O. X, r. 2, O. XIV, rr. 1. 2, 3— See 
Practice and Procedure, a.W.N. 1902, 
35. 

(3035) — O. 10, rr. 2 and 3, s. 27, O. 5, rr. 1 I 
and 5 ( = Ciu. Pro. Code, 1882. ss. 118, 119 and 
641 = ss. 125. 4 1, Civ Pro. Co ie, 1859) — Defen- 
dants nit aopparing to explain non attendan em- 
powers of Court. — Whore defendants summon- 
ed under a. 41, Aot VIII of 1859, do not appear 
and give sufficient reasons for uon-atlondauoe, 
the Court of first instance may dispose of the 
case in their absence ; s. 125, Civ. Pro. Code, 
1859, applied to a oaso whore a party appoirs 
by pleader who has appeared at the proper 
time. JOY PROKXSH SINGH v. MEGHRAJ 
SINGH, 12 W.R. 207. 

(3036)-O- 10, rr. 2,3 ( = C/‘u. Pro Code, Act 
VIII of 1859. s. 125) — Appearance of defend mt 
by pleader - Omission to put in written state- 
ment — Power of Court to try suit ox pario. — 
Whore a defendant appeared cither in person 
or by pleader, tho mere circumstance that no 
written stat« mout was pur. in on behalf of tho 
defendant did not authorize (ho trial of the suit 
ex parte. SlVARAJ \DH \ NI NlLAKANTHAM 

PiLDAY v. Kuppa P.\ nt u Du Ramiaii Pan- 
TULU 2 M.H.C. 311. 

0, X r . 3 ( = 1882, a. 119, = 1887. b. 199 = 

1859, s 125.) 

(3036-rt)— O. X, r. 3 — Sec NOS. 3035, 3036. 
supia. 

0. X, r. 4 ( = 1882 s. 120= 1877. i. 120 = 

1859, s. 127. 

(3037. — O 10, r. 4 ( = s. 120, (’iu. Pro. Code , 
1882) — Cowl — Questions — Pleader. — The 
powers vested iu a Court under a. 120 of the 
Civ. Pro. Code, 1882, are discrotionary. The 
intontion of tho seotion seems to bo to enablo 
the Courrt not only to got obaouro points cleared 
up by obtaining information from either of 
the parties, but also if possible to got admis- 
sions so as to narrow down the issues. BHIMA 
RAO v. VENKAT RAO, 8 Bom. L.R, 687. 


Ciy. Pro. Code (Acts Y of 1908, XIV o! 1882, 

X of 1877, XXIII of 1861 and VII of 

1859) — continued. 

(3038)— O. 10, r. 4 ( = s. 120, Civ. Pro. Code, 
1882) — Act V of 1909. s. 11 — Dismissal of suit 
for plaintiff's default — Decree— Subsequent 
suit on the same cause of action— Re3 judioata. 

— An order dismissing a suit under s. 120 of the 
Civ. Pro. Code on the ground of the plain- 
tiff’s default to appear in obedience of the 
Court’s order, is a deoree, and a subsequent 
suit on the same cause of aotion is barred 
under 8. 11 of the Civ. Pro. Code, 1908. 

PUNAMCHAND V. CAPT. E.J. MOOLISON, 13 
Born. L.R. 658 

(3039) — O. 10. r. 4 ( = s. 120 of 1862) — Inability 
to atiswcr quc-lions necessary for stttliiig issues, 

— Where neither plaintiff's mooktear nor plain- 
tiff himself can answer questions necessary for 
the settlement of issues, the suit may be 
dismissed. MAHARAJAH NlLMONEE 8INGH 
DEO BAHADOOR v. R.AM HaREE MlSSER, 2 
W.R. 161. 

(3040 — 0. 10, r. 4 ( = olis . 120 )— Plaintiff’s 
pleader unable to prove what witnesses material 
— Proper procedure. — The proper course for a 
Judge where plaintiff’s pleader is unable on the 
day of trial to prove whioh of his absent wit- 
nesses against whom he has applied for further 
processes to be issued are material, was held to 
be to allow the plaiutiff a oertaiu time to pro- 
duce evidence upon this point upou payment by 
him ot all tho defendant’s ccst* ol the adjourn- 
ment. Pearke Mohun Bose v. Hurishe 
CHUNDKR GHOSE, 17 W R. 141. 

13040-a' — O. 10. r. a ( = Cif Pro. Cede , 18S2, 
s. 120) — Part y to suit summoned to attend as 
win-ss — Refusal to avpear — Order under . — 
Where a party to a sun, represented by a 
pleader and summoned to attend tho Court 
and give evidence on behalf of his opponent 
refuses to do so alleging that by reason of his 
rank he is exemoted Ir an personal appearance 
in Courts, held that a decree should not be 
pissed against him under s. 120, Oiv, Pro Code, 
1882, unless his pleader refuses or is unable to 
answer any mucriil question. SATU v. HAN- 
MANT RAO, 23 B. 318. 

(3040-61-0. X. r. 4— See LIMITATION ACT, 
1908, s. 14, A.W.N. 1S95, 242, 

(3010 c) -O. X, r. 4 See NO. 2708, supra, 
and NOS. 3136, 3137, infra. 

(3011) — O 10, r. 4, O. 43. r. 1, s. 104 (=> 
C:r. Pro. Cede, 1882. ss 120, 5S3 (10)— Appeal 
— Ptrsonal attendance of plaintiff. — A sued B 
ami C lor Rs. 97 on a mortg »go bond. The 
defence was part satisfaction which was endors- 
ed by tho plaintiff on the back of the bond. A 
decree having been passed in favour of the 
plaintiff for a smaller amount than sued lor 
(Rs. 56), the plaintiff appealed. The appel- 
late Court remauded the case lor tho trial of an 
issuo relating to the genuiuouess of the endorse- 
ment on tho back of tho bond sued upou. The 
first Court, in oourse of the trial upou remand, 
direoted the personal attendance of the plaintiff 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1S77, XXIII of 1861 and VIII of 
1859 )— continued. 

to answer to the genuineness of a letter pro- 
duced by the defendants. The order was set 
aside in appeal. Held . , that no appeal lies from 
an order passed under the first, paragraph of 
s. 120- Held , that the order under s. 120 of the 
Civ. Pro. Code, from whioh an appeal is allow- 
ed by s. 588, cl. 10, is an order under the 
seoond paragraph of s. 120- RAM OHARAN v. 
Lala Shambhu Nath, 3 O.C. 31. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 . 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

0. XI, r. 11 ( = 1882, 8. 127 = 1877 s. 127). 

(3043-a) — O. XI, r. II— See NOS. 3042, 
3012-6, 3013, supra. 

0. XI, r. 12 ( = 1882, a. 129 = 1877, s. 129). 

(3043-a-D — O. XI, r. 12— Order for discovery 
when allowed and disallowed — See ACT I OF 
1894, ss. li. 18, 12 G.L.J. 505 = 8 Ind. Gas. 
107. 


0. XI, r. 1 ( = 1882, s. 121). 

(3041-a) — O. 1L r. 1 -Omission to make 
a puisne mortgagee party to a suit Registra 
tion— Notice— See TRANSFER OF PROPERTY 

ACT, 1882, ss. 3, 85, 8 Ind. Gas. 11JJ. 

(3042)— O. 11, rr. 1, 11 and 21 ( = ss. 121, 127 
136 Civ. Pro. Code , 1882)— Omission to answer 
inter* onatorics - E^ct.-The omission to 
answer interrogatories, delivered after leave 
orauted under s. 121, Civ. Pro. Code, does not 
render the party, so emitting to answer, liable 
to brave his defence struck out, under 3 . .,6 0 
• be civ Pro. Code. (10 C. 505. Overruled ) 
PRFM SUKH CHUNDER v. INDRO NATH 
BANER.IEB.18C.420. if.. 19 B. 307, 8 O. 

C. 172.] 

0. XI, r. 2 (New). 

i n YI r. 2 —See CUSTOMS 

PUNJAB— INHERITANCE), 20L P.L.R 19«1. 

,, n il r 2 —See MAHOMEDAN 
lIw-DOWEB; 8 A.L.'j. 27 = 9 Ind. Cas. 200. 

—0. XI, r. 6 ( = 1832, s. 125 = 1877, s. 125.; 

’ vr rr 6 11 — See INTERRO- 

(3042-6) — O. XL. tr. o, 

GATORIES, 14 C. 703. 

0 xi, r. 8 ( = 1882, 3. 126 = 1877, s. 125). 

/qni3)~'o ll.rr. 8, II. *21 ( = ss. 126.127, 
J?°rf v P>o Code, 188 i)-l»Urro 9 atcrus to 
13o, Civ. r ion of time allowed— Dr fence 

defendant- Extin tenon __ Solidity 

struck out f e/ore t f > V J Q b( , r , i 9 03, the 

thire ° f r£z Court was obtained to serve the 
leave of the Co with interrogatories under 
defendant iu a o Tbece wa s no direct evi- 

Chap. X of^ Lode. Jber^ ^ ^ . 

dence as to the QD the defendant. On 

rogatories were e application was 

behalf of the oelendant. an W ^ How 

made for “^uTilo^mber, the Court passed 
ever, on the 24 question for aeter- 

ao order under e.U ^ lQ b , ve 

ruination was defendant struck out was 

the defence Held, no order can be paseed 

proper and vanu. , an omission 

under s 127 ^^..or.es. There was 

or refusal to ans" toc the defendant only 
certainly no reiU , ’ , 2it h, there had been 

asked for time, aod °utBe^t by law 

no omission, for nlly> the order stnk- 

had n\he P defenoe wa« q not proper PANDIT 

BAKHTnIraIn v. BHOGA SINGH, 8 O.C. 172. 
(18 0. 420, F.B., F\). 


(3043-a 2) — O. XI, r. 12 — See NOS. 2807, 
2607-a, supra. 

(3043-6)— O. XI, rr. 12, 13 and 21— See 
INSPECTION OF DOCUMENTS, 8 A. 265, 22 
O. 891. 

0. XI, r. 13 (New). 

(3043-c) — O. XI, r. 13 — See NOS. 2807, 2807-a 
3043-6, supra, 

O. XI. r. 13 (New). 

(3044) — O. 11. rr. 13. 18 (2)— Filing of affi- 
davit of documents by one p arty — Subsequent 
application tty other party for discovery and 
inspection — Not precluded. — The filing of aa 
affidavit of documents under O. XI, r. 13. Civ. 
Pro. Code, 1908, by oue party, does not preclude 
the other party from making a subsequent 
application for discovery and inspection under 

o. xr, r. 18 (2). Basanta Kumar Goswami 
v. KUMUDINI DASEE, 38 C. 428. 

O XI, r. 14 ( = 1882 , s. 130 = 1877, 8 130). 

(3045) — O 11, r 14 ( = s 130 . Civ. Pro. Code, 
188 .) — Inspection of documents produced by 
ordi r of Goto t - High Court's power to interfere 
imevisijn w th lower Court's exercise of dis- 
era ion, — Where documents are produced in 
obedience to an order of the Court mads under 
l s. 130, the Court has jurisdiction to deal with 
such documents, when produced, in such 
manner as appears just. The High Court oan- 
i not interfere in revision with the discretion 
I exercised by the lower Court under this section. 

The principle, however, on which the discretion 
1 should be exercised in such cases is that, where 
| the documents have been filed as relating to 
I mutters in issue in the suit, the opposite party 
should be allowed to inspect and take oopies of 
them, uuless they relate exclusively to the case 
of the party producing them, and contain 
nothing to support bis opponent’s case. Fur- 
ther, when the documents, inspection of which 
is denied, are letters written by the party seek- 
ing inspection, a very strong case should be 
nude out f^r refusing iosoeotion. BALAMONI 
v. RaMASAWMY CHETTIAR, 17 M.L.J. 79 = 2 
M.L.T. 83 = 30 M. 230. (9 M. 257, 18 B 35, F.) 

13046! — O 11, r. 14 — Documents, production 
of, ordir for , before framing of issues — Co?;t- 
mission, when to be issued — Commissioner , 
paver of— Right to inspection— Revision — 
Charter Act iStat. 24 and 25, Viet., Chap. 104) 
s. 15. — An order under O. XI, r. 14 of the 
Code for the production of documents, oan be 
made before the issues have been framed. 
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Civ. Pro. Code (Acts Y of 1808, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 

The order for the production of documents is 
to be limited to such documents alone as re- 
late to matters in question in the suit, and the 
Court must, consequently, before it makes the 
ordor, determine tor the purpose thereof what 
are the matters in question in the suit. A 
party oannot obtain a commission for the 
inspection or produotion of books or papers, in 
order that he may ransack them for evidenoe 
to make out his case ; he is entitlod to produo- 
tion or inspeotion only when the same is 
material and necessary to establish his cause 
of aotion. When the Court is satisfied that 
an order for produotion of documents should 
be made, the time and plaoe of inspeotion 
should bo specified, and it should also give 
direotions as to the manner of inspeotion. A 
Court should not delegate to the Commissioner 
the exercise of the power, which the Court 
possesses under r. 14, to require the pro- 
duction of any doouineut. When a parti- 
cular document has beou produced before the 
Commissioner and marked by him in tho 
manuer directed by the Court/it will bo open 
to the plaintiffs to inspect it, and if they are 
advised that the production of any partioul »r 
document in Court is necessary in tho interests 
of justice, they must mako an appropriate 
application to the Court, and the question will 
then be dealt with by tho Court in the presence 
of both parties under O. 11. r. 14. A right 
to inspection ordinarily iuoludos the right 
to have copies of the document. Tho plain- 
tiffs will be at liberty not morely to inspect 
the documents but also to make note of their 
oontents. Iftheyfindit necessary to obtain 
copy oi a dooumoLt, they must applv to tho 
Court for direotions. If the High Court is 
satisfied that au interlocutory order, suoh as 
an order for tho production of documents, has 
been made without jurisdiction, or under such 
circumstances as aro likely to causo irreparable 
injury to one of the litigants, it has piwer 
to set matters right, under r. 15 of S'atuto 24 
and 25 Vio., Chapter 101. GOHIND MOHUN 

Dos.s v. Kunja hehauy Doss, io C.L J 407 

= 14 C W.N. 147 = 4 Ind. Cag. 364. 

(30471—0. 11. r. 14 ( = s. 130, Civ. Pro . Code, 
1882 )— Indian Evidence Act 1 1 of 1872), s. 126 — 
document, production of — Privilege attichimj to 
documents — Legal adviser— Court — Discretion. 

Under tho Evidence Aot, in regard to certain 
documents when they arc absolutely privileged, 
the Court has no power whatever to order pro- 
duction. But under s. 130 of the Civ. pro. 
Code, 1882, tho Court does possess tho discro 
ticn, and tho discretion is to bo exercised 
according to the praotico of tho Court, And 
although a document may not bo suoh as pass- 
ed directly botwoen tho legal adviser and the 
oliont, yet if it is of such a nature as to mako 
it quite oloar that it was obtained confidentially 
for the purpose of being used iu litigation and 
with a view to being submitted to legal advisers, 
then the Court will not compel the produotion 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

of suoh a document. VISHNU v. NEW YORK 

Life insurance Co., 7 Bom. L.R. 709. 

(3047-a) — O. XI, r. 14— See EVIDENCE ACT, 
1872, s. 126, 7 Bom. L.R. 709. 

(3047-6)— O. XI, r. 14 — See INSPECTION OF 
DOCUMENTS, 28 C. 424. 

(3048) — O.ll, rr. 14 and 21 ( = old &s. 130, 
136) — Production of documents. —8. 130 does 
not apply to a general direotion, without any 
particular objeot in view, to a party to produce 
all the doouments in possession within a 
certain date. The order in s. 130 should be 
served on tho party to whom it is given and not 
to be merely announced verbally. An order 
under this section could not be made with re- 
spect to doouments not in the power of the 
defendants or not in existence S. 136 should 
be used very sparingly, the order under it being 
made conditional and a little more time being 
given for compliance with the order. JAISUKH 
V. Dina Nath, 58 P R. 1898. 

'30491-0. 11, rr 14, 21 ( = otdss . 130, 136) — 
Penal Code , s. 183 — Gr ier to produce document 
— Failure to do so — Kinct — if a defendant, 
ordered by the Court to produce a document, 
fails to do so, the Court onuuot of its own 
motion, without an application by the plaintiff 
and requiring tho defendant to show cause, 
strike out bis defence, but it can proseout6 him 
under s. 188. I.P 0. SOHARA v. MUSST. 
ZAINALE, 80 P R. 1889. 

(3049-a) — O XI, r. 14, O. XXVI r. 5, ss. 105, 

115— See Revision— Miscellaneous, 9 M. 

256. 

O. XI, r. 13 ( = 1S82, s. 131 = 1877, 8. 131). 

(3050)— O. II, r, 15 ( = Civ. Pro. Code , 1S82, 
s. 131) — “-Dip oCur party'' — Codeftn -Mints. — 
The words “any other p»rty‘’ in s. 131, Civ. 
Pro. Code, does not refer only to the defendant 
as contrasted with the plaintiff, or vied versa, 
but to auy two parties, whether plaiutiff or 
dofendauts, co-plaintiffs or co-defoudants, 
between whom it is necessary to adjust rights. 
There is no objection to one defendant seeking 
discovery of inspection as against a co-defen- 
dant, provided that suoh co-defendant can bo 
regarded as an opposite party. V, the father 
of the plaintiff, died in 1887, leaviug the plain- 
tiff a minor. Tho third defendant obtained 
letters of administration to V’s estate during 
tho minority of the plaintiff. Shortly after the 
plaint iff attained his mojority, he and tho 
third defendant executed a mortgage of V’s 
estate to defendants 1 and 2, the consideration 
for which was alleged to be certain debts due 
by V on promissory notes, advances made to 
the third defendant for the purposes of the 
administration, and a sum paid in cash on the 
execution of mortgage-deed. The plaintiff now 
brought tho suit to have the mortgage set aside 
and an aooount taken of what was really duo 
iu respect of the alleged consideration, alleging 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

fraud and misrepresentation and undue in- 
fluence on the pact, of the third defendant as to 
the debts of V, and denying that the amount 
which ought to have been paid in oash was so 
paid. Beld that the first two defendants were 
entitled to inspection of certain acoount books 
and documents as against the third defendant 
under s. 131, Civ. Pro. Code, that it wap very 
possible that first defendant not having been 
able to set aside the mortgage as regards him- 
self, the third defendant was colluding with the 
plantifi to enable him to save what he could 
from the fire, and that under such oircum- i 
stances he should be considered as a “party 
opposite” to the first two defendants, although 
eventually the Court might not be able to 
make ary order between him and them. 
ANANDRO VITHAD VARADI V. BUDRA 

MALLA, 17 B. 384. I 


(2051) — 0. 11, r. \5— Inspection of docu- 

ments— Verbatim copies of documents mat/ be 
taken— Costs of inspection to be borne by the 
parly inspecting — practice. Parties can take 
verbatim et literatim copies of documents of 
whioh inspection is allowed. The costs of 
inspection tc be paid by the party inspecting 
though under exceptional oircumstances, such 
coats may be made costs in the causa Fatma- 

13AI v. HAJEE Cassam JUSAB, 11 Bora. L.R, 
402 = 2 Ind. Caa. 422. 

<3051-u) 0. XI, r. 15 Inspection of docu- 

ments jurisdiction of a Judge to give- See 

letters patent, High COURT, 1865- 

BOUBaY, ol. 15, i Bom. L.R. 312. 

,qnsi a-D — O. 11, rr. 15 and 20, 0. 13, r. 7 

Jfntrlocutory order- Document, right of 

inspection by other 

tamiC'ed with- 8. 70 (a>. Act WV of 1899 
Revision.- Plaint, fl sued defendants to give up 
possession, alleging the property to have been 
mortgaged, to him by a th.rd person. Defend- 
ants in their written statement specifically 
reierred to eeveral documents contained in a 
sailed envelope attached to the written state- 
ment butprayed that it be kept intact for the 
dme be^ng The District Judge after hearing 

bo“h sides allowed the application of the plain- 

tiff to impeot the record. Defendants came in 

‘ ■o'. Held, that the opposite party is 

16 1 ' t led "to inspect the documents specifically 
entitled to i P unless the Court is 

16 er fll that inspection should not be allowed 

satisfied that insp ^ ^ e Court 

(O. Ai, r. I hearing both sides, do 

allowed |“ BI Singh v. RAM 

revision lies SARDAR 25 6, 30 M. 

CHAND, 185 P.W.K. i yAA ' ' 

230, 18 B. 368. IP.) 

,3051-W-O. XL r, 15 21-Sec INSPEC 
OPOOCUMENTS, U C. ™ ^ ^ ^ 

?877 ’ s 133, • ; para (2) ( = 1882 , s. .34 = 
(aoS-O .XX, r. 18 -See H°. 3011. supra. 

C. 11—112 


CiY. Pro. Code (Acts Y of £908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(3052)— O. 11, rr. 18 (1), 21, O. 41, rr. 23. 
24, 25 { = Civ. Pro. Code , 1877, ss. i33, 136, 562, 
565, 566) — Failure to allow defendants inspec- 
tion of account books — Remand. — In a suit on a 
bond, the defendants alleged that they had paid, 
in addition to the amount admitted by the 
plaiutifl to have been paid, oertain amounts on 
two occasions, and the sums were entered in the 
plaintiff's acoount books. The plaintiff was 
ordered by the Court to produce the account 
books for a oertain year and, on the plaintiff's 
failure, dismissed the whole suit. But the lower 
appellate Court held that the defendants were 
entitled to be credited with the sum they said 
they had paid over and above what the plaintiff 
had given him oredit, and remanded the case to 
the lower Court for finding out what amount was 
still due to the plaintiS. Held, by the High 
Court, that the first portion of the order or the 
lower appellate Court, was proper, but the order 
of remand was irregular, and that the Judge 
should proceed under the provisions of s. 565 or 
s. 566. SaDA SUKH v. RAMBHAROSA, A.W. 

N.1881, 147, 

(3052-a) — O. XI, r. 18 (2j — See INTERROGA- 
TORIES, 23 C. 117. 

O. XI, r. 20 ( = 1882, b. 133 = 1877, s. 135). 

(3052-h) — O. XI, r. 20— See INSPECTION OF 
DOCUMENTS, 10 C. 808. 

(3052-c) — O. XI, r. 20 — See No. 3051-a, supra . 

O. XI, r. 21 ( = 1882, s. 136 = 1877, s. 136). 

(3053)— O. 11, r. 21 (=s. 136, Civ. Pro. 
Code , 1882) — Scope of — Discretion — Defence 

i V)hen to be struck off. — 8. 136 of the Code of 
Civil Procedure is based upon O. 31, Rule 
21 of the Supreme Courts id England. It 
renders the defendant liable to have his defenoe 
struck out upon failure to answer an interroga- 
tory. It does not make it obligatory upon the 
Court to strike out the defence under all cir- 
cumstances whatever. (5 G. 707 = 5 G.L R 509,9 
C. 923, R .) If there is obstinacy or contumaoy 
on the part of the defendants or a wilful attempt 
to disregard the order of the Court, an order 
under s. 136 of the Civ. Pro, Code, is appro- 
priate. BANSHI SINGH V. PABIT SlNGH, 7 C. 
L.J. 295. 

(3054) — O. 11, r. 21 ( = s. 136, Civ. Pro. Code, 
1877) — Exercise of powers under. — The Court 
should not exercise the powers given to it under 
; 8. 136 of the Civ. Pro. Code except in extreme 

cases. Sham Kishore Mundle v. shoshi 
Bhoosun Biswas, 5 C. 707 = 5 C.L R. 509. 
[R. t 17 A.W.N. 140, 7 C.L.J. 295. ] 

<3055)— O. II, r. 21 i = Civ. Pro. Code, 1882, 

i s. 136)— Procedure — Circumstances under which 

s. 136 should be appllied — Undue dday of plain- 
tiff in moving Court. — The provisions of s. 136 
of the Code of Civil Procedure ought not to be 
put in foroe exoept in extreme oases. Where 
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Civ. Pro- Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

tbe defendant had not complied with an order 
for discovery within the time limited by the 
Court’s order in that behalf, but had subse- 
quently been permitted to file a written state- 
ment and to produce documents whioh he relied 
on m support of his defence, which doouments 
remained upon the record of the case for some 
six months bofore the plaintiffs applied under 
s. 136 ; and where, further, it appeared that 
tbe plaintiffs had been in no way prejudiced by 
the non-compliance of tbe defendant with the 
orders of the Court, held that the Court had 
not properly cxeroised its discretion in applying 
s. 136 aDd striking out the defendant’s defence. 

Sobha Ram v. 8 ardar Singh, A.W.N. 1897, 
140. (5 C. 707. R.) 

(3056) — O 11, r. 21 — Jurisdiction of Court to 
strikeout defence of defendant of its own motion, 

— Held that a Court has uo power to strike out 
the defence of a defendant of its own motion 
under rule 21 of Order XI of the Civ. Pro Code. 

LA LA Das v. A. SPRaTT. 84 P.L R. 1910 = 

8 Ind. Caa. 249. (80 P.R. 1889, 59 P.R. 1892, 
F.) 

(3057) — O. 11, r. 21 l = Civ . Pro. Code, 1892, 
s. 136) — Exercise (f powers.— Held, that the 
powers under s. 136, Civ. Pro. Code, should 
bo used with caution, and that it is certainly 
not contemplated that, when the Court in 
which the disobedience has occurred, has 
refrained from acting, or has refused to act I 
under the section, the appellate Court, should, 
swo vioto, or on application in appeal, dismiss a 
suit, o»* strike out a defence, for t»uch disobedi- 
ouce, which did not take place before itself. 
AMIN CHAND v. TlRKIIA, P.L R. 1900, p. 400. 

(3058) — O. II, r. 21 — Penal ( ’ode. s*. 175 
and 198 — Diffei cnce between s. 136 of the 
old , and Ord-.r l), rule ‘2i of the new ( 'ode — 
Disobeying order for production or inspection 
of eioiumcn s. — Held , that a party to a suit- 
failing to comply with an order for production 
or inspection of documents can be dealt with 
only in the manner prescribed by Order XI, 
rule 21, and is not pumshablo under s. 175 or 
any other section of the Penal Code. RAM 

LHANDv. The Crown, 15 P.W.R. 1910, Cr.= 

9 Ind. CaH. 842. 

(3059J-O. 11, r. 21 ( = .«. 130, Civ. r ro . 
Code, 1882) — Order / r vroauchon of account 
boohs in Court — Disobedience to such o>d:r — 
Dismissal of suit in consequence of disobc ncncc 
- Wrong exercise of discretion— Legality of 
dismiss il . — The plaintiffs, a firm of merohants, 
carrying on business at Karachi, brought a suit i 
at Agra, against defendants, who resided at tho 
lattor place, for a sum of money. The defend- 
ants applied for an order on plaintiffs directing 
the production in Court of the latter’s books 
of account for inspection, upon a general 
suggestion, in no way specific, that, probably, 
entries might be found therein inoon9istout 
with the plaintiffs ' case. The plaintiffs showed 
cause to the oonfcrary, alleging that there were 


Civ. Pro. Code (Acts Y of 1908, XIV of 1832, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 

several difficulties in the matter of transmission 
of the books to Agra, and alleging, also, that 
their current business would suffer, if the books 
of one whole year should be taken to Agra, 

The Court, however, passed an order direoting 
the production of the accounts. The plaintiffs 
disobeyed the order, with the result that their 
suit was dismissed. Held, the order for the 
production of the accounts, under the circum- 
stances, and the absolute dismissal of tho suit 
in consequence of disobedience thereto were 
wrong, aud that tho lower Court had wrongly 
exercised its discretion. CHUNNI LAL v. 

Messrs. Ralli Brothers, A.W.N. 1909, 62, 

(3060)— O. 11, r. 21 ( = 1882, Civ. Pro. Code, 
s. 136) — Procedure — Non production of account 
books bp minor defendant — Discretion of Court 
in acting under s. 136. — In a suit in which the 
principal defendant was a minor under the 
guardianship of bis step mother, the plaintiff 
applied for tho produoiion by tbe minor of 
certain account books whioh had belonged to 
the minor's deceased unole. On this applica- 
tion, tho Court issued a summons uuder b. 136 
of the Code of Civil Procedure to the minor 
to appear and produce the books. Some were pro- 
duced, and it was stated on behalf of the minor 
that it there were others, and if they oould be 
found, thoy also would be produced. Tho re- 
maining books, if there were any, were not pro- 
duced and it wa 9 stated ou behalf of the minor 
that they could not bo traced. Ultimately, on 
the motion of the plaintiff, tho Court took 
action under s. 136 of tho Code and struck out 
ibo miner’s defenco 1 o tho suit. On tho same 
day that tho plaintiff applied to the Court to 
take action under s. 136, the minor himself 
appeared and made an application stating 
that bis guardian was colluding with tho 
plaintiff, and asking for the appointment of 
■ another guardian, also asking the Court to 
! appoint a guardian cd litem. Hold that, under 
tho abovo circumstances, the Court was wrong 
in exerci>ing the powers given bv ?. 136 of the 

i Code. Kamta Prasad v. Kamta Nath, 

! A.W.N. 1896, 156, 

(3061)-O. 11, r. 21 ( = s. 136, Civ. Pro. 
Code, 1832) — Order under — Appeal. — As au 
order under s. 136, Civ. Pro. Code, 1892. dis- 
missing n suit comes within tho meaning of a 
“decree” an appeal lies from it. KHUSRALI 
Mal v. P a 1 1 A Mal. 43 P.R 1898. [R., 121 
P.R. 1907 = 51 P.W.R. 1907. J 

(30621—0. 11, r. 21 (=o Id s. 136, Cip. 
Pro. Code, 1832) — Inspection of documents — 
Non-compliance with order for— Power of Appel- 
late Court. — If tho Court of the first instanoa 
has not punished tho pUintiff for his oontu- 
iii ao y under s. 130, the Court of Appeal has no 
power the punish the plaintiff by way of dismiss- 
ing the suit on that ground. AMIR CHAND v. 
TIRKAH, 36 P.R. 1900. 

(3062-fl) — O. XI, t. 21— See CONTEMPT OP 

Court, 7 B. l. 
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<CiY, Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

(3062- b) — O- XI, r. 21— Power of Registrar 
(Original Side) to dismifs suit uoder, for want 
of proseoution — See RULES OF HIGH COURTS 
AND SUPREME COURTS, CALCUTTA, 6 C.L.J. 

374. 

(3062- b- 1 > — O. XI, r. 21— See NOS. 107,2724, 
2821, 3012, 3012-a, 3012, 3013, 3043-fc, 3018, 
3049, 3051 b, 3052, supra. 

• (3062-0—0. XI, 21. s. 105— Jurisdiction 

of High Courts to ocmtnit for contempt — Order 
of committal for contempt, appeal lies from, 
under s. 15 of Letters Patent, 1865 — See CON- 
TEMPT of Court, 7 B. 5. 

(306-2-d) — O. XI, t. 21, O. XVI, t. 20-Da- 

fendaat examined as plaintiS's witness-Ad- 
journed hearmg-Undertaking to appear on- 
Failure— Defence struck out— Illegality bee 
ST. 23 & 24 Vio., C. 104, s. 15, 10 M.L.T. 451. 

0. XUI, r. 1 ( = 1882, S3. 138, 140 = 1877, 
ss. 138, 140 = 1859, S3. 128, 129). 

(3062-d-l) — O. XIII. r. 1— See NOS. 2805-e, 
2607-5, supra. 

( 3062 -e)— O. 13. r. 1 (D ( = Civ . Pro. Code, 
1R q;, s i38) — Scope of— Late production of 
luwicous documents. — 8. 138 of tbe Civ. Pro. 
Code, has oeen en 

venting trarad by tbe late production of suspici- 
ous documents. It cannot therefore be so 
construed as to shut out formal evidence beyond 
suspicion such as certified copies o public 
Aonuments like records of Government. RAN- 
nnnOD V THE SECRETARY OF STATE FOR 

ffisr»v 

C.L J. 147 ; -4ppr., G C Lj 

(0063)— O 13, rr, 1 and 2— Object cf section. 
-The ma.n object, of s. 128, Civ. Pro. Code. 
1RS9 was to Drever.t parties from manufactur- 
ing evidence pending the trial, to meet unei- 
nected exigencies when they have found in the 
course of the trial some necessity or expediency 
of bekig fortified with documents which they 
° £ a not at their oommand at the time when the 
trial oommenied ; it was intended to ioexor- 

tr ', w n „ttrue good and valuable evidence. 
ably shmouttrue, g { which the Court could 

t 8 * no noesibility of doubt, simply because the 
h had without good and assignable cause, 
P art - . a m bringing it before the Court at 
fT “t Tbs section was limited to 
a fi 1P nta iu the possession or under the im- 

Se control of the V^y. 

147 • R., 6 C.L.J. 621. J 

{3064) O. 18,-1 and , ft*-™”* 

L h en produced^ the “^ i 9 °‘ o^^^tibto 

^th s 39- PBEMSOOKH CHUNDER V. RAJKIS- 

TO, 1 Hyde 143. 


Civ, Pro, Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII .of 1861 and VII ot 
1859) — continued. 

(3065) — O. 13, rr. 1, 2 ( = Civ. Pro. Code , 
1859, s. 128) — Evidence documentary,— The 
parties are required to bring with them and 
have in readiness, at the first hearing of the 
suit, to be produced when called upon by the 
Court, all their documentary evideuce oi every 
description. It ie not necessary for the parties 
to file the same unless it is called for by the 

Court. MahbubHossein v. patasu Kumari, 
IBL.R.AiC. 120=10 W R. 179. [F., 22 B, 

173, 12 C.W.N. 312 = 8 C.L J. 147.] 

(3066) — O. 13, rr. 1, 2 ( = s. 128. Civ. Pro. 
Code , 1859) — Duty of party under section — 
Construction. — Under Act Vlil of 1859, s. 128, 
a party is bound to be prepared at once to 
tender the documentary evidence bearing on 
the issues framed by the Court. The wrods 
“first hearing in the suit” do not mean the 
first hearing on the issues. GOUR HUREE 

Choudhry v. Fran Huree Laha, 21 W.R. 
42. IF., 12 C.W.N. 312 = 8 C.L.J. 147.] 

(30671—0. 13, rr. 1 and 2 ( = old ss. 138 and 
139) — Documents mentioned in plaint and filed 
on issue day — Evidence. — A Court is bound to 
receive as evidence authenticated documents 
named in the plaint aad filed on the day for 
fixing issues, even though through inadvertenoe 
of the ami ih they were not male parr, of the 
reoord. RAM RUNJUN CHUCKERBUTTY v. 
ANUND COOMAR MOOKERJEE, 15 W.R. 323. 

(3068)— O. 13, rr. 1 and 2 ( = ss. 138, 139, 
Civ. Pro. Code, 1882 = s. 128, Civ. Pro. Code, 
1859) — Filing documents with plaint. — Transit 
tion of document. — By s. 128 of Act VIII of 1859, 
it was uot neoessary to file with the plaint all 
the documents that the plaiutiff intended to 
give in evidence. A document which is to be 
given in evidence need not be translated previous 
to the hearing cf the case. KAMENEE DOSSEE 
v. IIURROMONEY DOSSEE, Bourke, O.C. 91 = 
Cor. 151. 

(3069) — O. 13, rr. 1 and 2 — Exhibits. — Docu- 
ments produced in Court under 8. 128, Aot 
VIII of 1359, become Exhibits. BREEMUNT 
RaWJEE GUNESH v. RaO JALEE PERSHAD 
BABADOOR, 8 W.R. 91. 

(3070) — O. 13, rr. 1 ani 2 ( = $<?. 138, 139 of 
1882)— Rtmani — Fresh issues — Further eviden- 
ce. — Where tresh evidence is tendered alter the 
issues in a case are settled, the grounds on 
which it was not tendered before must be 
stated; and the Judge may either receive or 
reject it, stating his reasons on the record. 
Where a case ie remanded to be tried on fresh 
issues, the parties are entitled to have a day 
fixed for the reception o( further evidenoe. 
WATSON & Co. V. IvUNHYE BAHADOOR, 
9 W.R. 294. 

(3070 n — O. XIII. rr. 1, 2— See SUPERIN- 
TENDENCE of High court, 18 W.R. 511. 

(3071)— O. 13, rr. 1 (1) ani 2, and s. 100 
( = ss. 138, 139, and 584. Civ. Pro. Code, 1882 
— Document Is not mentioned in list filed with 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

plaint — Discretion of Court in excluding — 
Certified copies of public documents or record of 
judicial proceedings — Erroneous exclusion — 
Second appeal. — When a plaintiff seeks to 
produoe documents at the trial wbioh he had 
failed to mention in the list annexed to the 
plaint, the Court has dearly a discretion under 
a. 139 of the Civ. Pro. Code, whether to 
receive or to reject them. But in exeroieing 
this discretion the Court has to bear in mind 
that the section was enaoted to prevent fraud 
by the late production of suspicious documents 
and not to shut out formal evidenoe beyond 
suspicion suoh as certified copies of public 
documents or reoords of judioial proceedings 
(23 W.R. 29, 23 B. 173, Relied on.) When a 
subordinate Court has refused in the erroneous 
exercise of its discretion to receive documentary 
evidence whioh ought to have been acoepted. 
the High Court has ample power to interfere 
under s. 584, Civ. Pro. Code. (20 C. 740, 8 B. 
377, 8 M. 373, F.) Unless oalled upon by the 
Court, it is not obligatory on the plaintiff to 
produce documents on which he relies but whioh 
he has not filed with the plaint, at the first 
hearing when issues are framed. TALEWAR 
8INGH v. BHAGWAN Das. 12 C.W N. 312 = 8 
C.L J. 147. (1 B.L.R. 120. 21 W.R. 42, F.) 

[R., 10 C.L.J. 33 = 13 C.W.N. 797.] 

(30721—0. 13, rr. 1 (2), 3— Objection- 

Chittahs — Filed for leant of time— Rejection 
after inspection.— SOODUKHINA CHOWDHRAIN 

v. Raj Mohun Bose, n W.R. 350. 

(3073) O 13, rr . I (2), 3 — Documents — 
Evidence. Attention of the Courts drawn to 
the provisions of the Civ. Pro. Codo prohibiting 
Courts from receiving on the record documents 
irrelevant or inadmissible. ISSUR ChuNDRU 

Ghose v. Russeek LallMundul, 11 W.R. 

576, 

(3074) O. 13, rr. 7 (2), 3 Isolds, 140 of 
1882) Duty of Court in suits under section — 
At the stage of a sun. referred to in Act VIII 
of 1859, ss. 128, 129 and 132, the Court should 
eeparato the documents, into fcho rolevant and 
irrelevant. The admission of a documont does 
not apply that it is evidonoe, and filing it with 
the record docs not give il authority. Courts of 
first instanco ought to specify what portions of 
the documentary evidence on the reoord they 
have accepted, and what portions they have 
refused to listen to. All proceedings of parties 
in respeoc of documentary ovidenco ought to bo 
recorded on the proceedings of the Court by 
the Judgo’s own note. TUMEEZOODDY v 

BUSARUT, 21 W.R. 76. [F., 22 W.R. 428.] 

(3075) — O. 13. rr. 1 (2), 3 and 6 ( = Oiv. 
Pro. Code , 1882, ss. 140. 142l -Stamp Act. Il 
of 1399, ns, 35, 36 Insufficiently slam/nui doi u- 
vicnt admitted in evidence— Objection as to its 
admissibility.— Whero an in 9ulticiently stamped 
documont was not rejeclod under s. 142 of tbo ! 
Codo but was marked aR an exhibit undor ! 
s. 140, having regard to the language of s. 36 I 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859 ) — cont inued. 

of the 8tamp Act, no objection could be raised 
as to its admissibility, at any later stage of the 
suit, on the ground that the provisions of s. 85 
of the Act as to the levy of penalty had not 
been complied with. SOGAPPA v. GOVIND- 
APPA, 12 M.L.J. 351. 

O XIII, r. 2 ( = 1882, s. 139 = 1877, s. 139 = 

1839, s. 128). 

(3075-a) — O. XIII, r. 2— See NOS. 2805-e 
3C63 to 3070. 3070 a, 3071 supra. 

O. XIII, r. 3 ( = 1882, s. 140 = 1877, s. 140 = 

1839, s. 129). 

13075-a-D O. XIII, r. 3— See NOS. 2807-6, 
3072, 3073, 3074, 3075, Supra. 

0. XIII, r. 4 ( = 1882, s. 141 = 1877 s. 141 

= 1859 s. 132). 

(3075-U-2)— O. XIII, r. 4 —See EVIDENCE— 

Miscellaneous, a.w.N. 1888, 22. 

(3075-6)— O. XIII, rr. 4 and 5 — See RIGHT 

of suit— General, 6 W.R. 2. 

(3075-r) — O. XIII, rr. 4, 5. O. XXVI, rr. 7, 8. 
—See Commission, 6 C.L.R, 109. 

O. XIII. v. 5 ( = 1832, •. 14l-A = 1877, s. 

141 = 1859, i. 132.) 

(3075-d) — O. XIII, r. 5— See NOS. 3075-6, 
307 c, supora. 

(3076)— O. 13. rr. 5 and 7 ( = ss. 141-A, 142- 
A, CiV Pro. Code, 1882). — A copy or an extraot 
from an entry in an account book, filed under 
tho provisions of ss. 141-A and 142-A of the 
Civ. Pro. Code, 1832, does not require to be 
stamped under art. 24 of sch. I of the Stamp 
Act, 1899. Kastur V. Fakiria, 4 Bora, L.R. 
223 = 26 B. 522. [R., 27 B. 150.] 

(907 6- a) — O. XIII, rr. 5, 7 — See 8TAMP ACT, 
1899, art. 24, 4 Bom. L.R. 223 = 26 B. 522. 

-O. XIII, r. 6 ( = 1882, s. 142 = 1877, s. 142 
= 1859, s. 134), 

(3076-4-1) — O. XIII, r. G— Sec NO. 3075, 
supra. 

0. XIII, r. 7 ( = 1832, s. 142=1877. 8. 142 

= 1859, s. 134.) 

(3076-5) — O. XIII, r. 7— See APPELLATE 
COURT— ADDITIONAL EVIDENCE on APPEAL, 
14 A. 356= A.W.N. 1892, 42. 

(3076-6-1) — O, XIII, r. 7 —See NOS. 3051-fl-l, 
3076, 3076-a, supra. 

-O. XIII, r. 9 ( = 1832, s. 144 = 1877, s. 144 
= 1859, ss. 133, 136, 137. 

(3076 c)— O. XIII, r. 9— See ATTACHMENT 

Mode of attachment, 9 W.R. 133. 
(3076-d)— O. XIII, r. 9— See No. 2396, supra 
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Civ Pro. Code (Acts Y of 1908, XIV of 1892, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

0. XIII, r. 10 ( = 1882, a. 137 = 1877, s. 137 

= 1859, a. 138.) 

(3077) — 0. XIII, r. 10 ( = Civ. Pro. Code, 1882, 
s. 137 — Practice of Sigh Court as to sending for 
record of previous suit. — The provisions of s. i37 
of the Code of Civil Procedure must be strictly 
oomplied with ; and the High Court will not, in 
seoond appeal, send for the record of a previous 
suit, merely because suoh record has been sent 
for and inspected by the lower Courts where no 
such application, as is provided for by s. 137, 
has been made to it. HlRA SINGH v. Ram 
LAL, A.W.N. 1894, 3. 

<3073) O 13, r. 10— Apolication to send for 

records of other suits -Duty of Court under 
s 138 Act VIII of 1859. — Where a party to a suit 
applies to the Court to send for the records of 
co~q other suit, the Court is not bound to do 
sounder s. 138, Act VIII of 1859. HER RAM UN 
ROY V. KAZEB TAHOOUR ENAM, 7 W.R. 109. 

(9079) — O. 13, r. 10 ( = old s. 137 of 1882) 
Duly of Court under Act VIII of 1859, s. 138.— 
The Court need only send for the papers spec.fi- 
oallv mentioned in an application under s. 133. 
lot VIII of 1859. MUSSAMUT JANOKEE 
BEBEE v. SHAH HABBEBUL HOSSEIN, W.R. 

1864, 272. 

(3080) — O. 13. r. 10 ( = s. 138. Civ. Pro Code , 

1859) — Documents filed in anithsi GoU)t t 
S 138 Civ. Pro Code (Act VIII of 1859;.-The 

Court should send lor documents filed m another 
Court under s. 138, C. iv. Pro. Code (Aot VIII 
of 1859 ROMUN KISHBN DBY V. coHEIKH 

KADIB BUKHSH, 6 W.R 79. 

(3031) — 0- 13, r. 10 ! = s. 137 of 1882 )-Per ; 
„ \fionio add qrounds of appeal for non exam,- 
" o< wUaesses.-A ddtfonai pounds of 
oi w reason of non-examination of wit- 
nesses b and non-produotion of documents filed 
TlnoZr pending -e, RUGHOONIU!!! 
BOSE v, OOMED ADI, W.R.F.B., 177. 

(3fiR2)— O 13, r. 10 (=old s- 137 of 1882) — 
nocum ntary evidence with record of another 

V0CUOl_>^ J £ f d ocumen t — 

case-Dutu o Coxal toj* ^ ^ ^ ^ 

-A C Court is not' bound to send for documentary 

evidence which lSf wit hfay a tQ pr0Te hi3 

oase, but 9 ,hat he was unaole to 

case, on the d that copies would be 

procure the origin..^, and th^ ^ 

useless, as he uld be to proceed under 

His proper course would be P Loms 

v- GOOROO CHURN GHOSE. 18 W. 
^ (3083) — O. 13. r. Slf 

Records from Gfoper»«e»_ offl a Govem . 

Wards-SumTOons.-Reoord ^ ^ th(j Coutfc . 

ment office mus« t be obtained 

papers from a Court of War means Qf 

by the P«t 7 needmg t them,. g 0BB g E JHA 

summons on the P P -m o fQOi 
V? SHOSHUNATH JHA, 13 W.K. XOU. 


Civ. Pro. Code (Acts Y ot 1908, XIV of 1832, 
X of 1877, XXIII of 1861 and VIII of 

1859J — continued. 

(3084) — 0- 13, r. 10 ( = s. 137, Civ ■ Pro. 
Code, 1832 = s. 138, Civ. Pro. Code, 1859) — 
Suit on registered bond — Production of Regis- 
trar's books — Summons to Deputy Registrar . — 
Where in a suit on a registered bond defendant 
fails to summon the Deputy Registrar, it is not 
neoessary for the Judge to use the discretion 
given in s. 138, Act VIII of 1859. MON- 
MOHINEE D.\BEE v. BREED AHMA CHURN 
RANNAH, 14 W.R. 802. 

(3084-a) — O. 13, r. 10 ( = Ciu. Pro . Code, 
1859, s. 138) — Record of a criminal case — 
Inspection in a c:vil suit. — In a civil suit, the 
record of a criminal oase or any ocher case may 
be inspected under s. 138, Civ. Pro. Code. 
FAKIR-UD-DlN v. MUSSAMMAT HOSSEIN 
BIBI, 32 P R. 1874. 

(3084-a-i) — O. XIII, r. 10— See EVIDENCE • 

—Decrees. Judgments and Proceedings 

IN SUITS, 32 P.R 1874. 

(3084-0.-2) — O. XIII, r. 10— See PLEADINGS, 

2 B.R.C. 341. 

(3084-6)— O. XIII, r. 10— See RECORDS, 

4 C.L.R, 36. 

(3034-c) — O. XIII, r. 10, O. XLI, r. 27— See 
INSPECTION OF DOCUMENTS, 15 W.R. 173. 

0. XIY, r. 1 ( = 1882, s. 146 = 1877, a. 146 

= 1839, s. 139). 

(3084-c-ll— O. XIV, r. I— See NOS. 298 a, 
2752, *2823 c, 2853^0, 3034-6 supra. 

(3034-d) — O XIV. rr. 1, 2— See VARIANCE 
BETWEEN PLEADING AND PROOF, 11 M. 376. 

(3085)— O. 14, rr. 1, 2, 3, 5, O. 41, rr. 2, 3 ( = 
Act VIII of 1859, ss. 139, 141, 351) — High Court 
— Remand — Issues— Rejection of evidence — 
Appeal. — In a case as to the amount of mainte- 
nance to be awarded out of an estate whioh was 
remanded by the Privy Counoil for the purpose 
of ascertaining and fixing the amount of such 
maintenance and for decision under s. 351 of 
the Civ. Pro. Code, 1859, it was held that it 
could not be objected that no issues ware direct- 
ed in tbe mauner prescribed by the praotice of 
the Courts in India, Held , further, that, during 
the enquiry in question, either party, oould 
have produced evidence in support of his case, 
and where in his grouuds of appeal from the 
judgment of the Zillah Judge passed on such 
inquiry, the defendant did not urge that the 
Judge improperly rejected ovidenoe tendered by 
the defendant, he could not, in appeal to the 
Privy Council, raise that objection. KACHE- 

Kalyan.a Rungappa Kalakka Tola udiar 
v. Kachiviga Jay a Rungappa Kalakka 
TOLA UDIAR. 2 B.L.R.P.C, 72 = 12 M.I.A, 493 
= 11 W.R P.C. 33. 

(3086)— O. 14, rr. 1, 2 and 5 ( = Ciu. Pro. 
Code , 1882, ss. 146, 149) — Amendment of plaint 
—First Jiearing of suit— Pre-emption claimed by 
two ladies. — Two ladies brought a joint suit for 
pre-emption alleging a joint title. The elder 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

lady was the widow of the last male proprietor 
of the share from which i he right of pre-emption 
arose. The younger lady was the widow of the 
son of the last male proprietor. On the day 
appointed for framing the issues, the issues 
were framed and recorded under s, 146, Civ. 
Pro. Code. The bearing was not further pro- 
ceeded with on that day. Owing to some 
ohange in the officer? of the Court, the hearing 
of the case was proceeded with by another 
Judge. An application was then made to allow 
the proceedings to be amended by strieking out 
the claim of the younger widow. That appli- 
o?»tion was refused, and the action was dismiss- 
ed on the ground that ihe two widows could 
not be entitled to claim for pre-emption Held, 
on appeal, that if one of the widows was en- 
titled to claim for pre-emption, the other could 
not have been, that consequently a stranger 
had bi enjoined as co- plain tiff, that the appli- 
cation to strike out the name ol the younger 
widow was not made til! alter the first hearing, 
that it was then consequently too late to apply 
to the new Judge, when he took up t.bo suit to 
proceed with it under Chapter XV, Civ. Pro. 
Code, and that therefore the appeal should bo 
Dismissed. Bhawani Kuar v. NaRain 
BINGO, A. W.N. 1887. 247. (7 A. 8G0, 5 A. 197. 
F.) 

(3087) — 0 14, rr, 1.2, O. 11. r. 2 ( = Cin. 
Pto Cod-’. 1882, ss. 116, 512 ) — V raining of 
issues — New gr und of otjeithm in appeal , — 
8. 146. Code of C.vil Proceduic, provides that, 
at tho first hearing of the suit, the Court shall, 
after reading tho plaint ai d written statement 
and after such examination of the parties as 
may appeiy necessary, ascertain upon what 
material proposition of fact or law the parties 
are at variance and s- la all then frame issues. 
Tho Judge should not have noticed the strange 
remody demanded by tho plaintiffs, and have 
ascertained whether tho defendant admitted it? 
correctness. Ton District Judge, in appeal, 
had power, under?. 512, Code of Civil Proce- 
dure, to hoar 'ho appellant in support of a new 
ground of objection, even though it bad not 
been, as it was, set, forth m tho memorandum 
as a ground of appeal, and, considering that 
this was a matter of law going to the root of 
tho case and not inconsistent with the defend- 
ant. # s line of defence, there is no doubt that 
tho Lower Appellate Court thnuld h tvo consid- 
ered it. There are several cases in which, 
even in special appeal, tho High Courts have 
held it to be right to permit, now points to be 
argued. (3 C. 612 , /?.; M «UNG S.A1NG v. M \ 

80, U.B.R. 1892— 1826, 269. (2 A 8S4, 3 0 
612, 22 W R. 216, 85 j, R ■ | Ctwur. 2 U.B.R. 
lb'97 — PJOi, 333; It. and F. t *2 U.B.K. 1897 
— 1901, 135.] 

0 XI Y, r. 2 ( = 1882. s. 146, cl. 6-1877, s 

146, cl. 6 = 1859, i 139. 

(3037-a) — 0 XIV , r. 2 —See NOS. 2762,2853 a 

•031 6, 303 l ei, 3085, 3086, 3087 


Civ. Pro. Code (Acta Y ol 1908, XIV of 1882,. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

0. XIY., r. 8, (1882, a. 147 = 1877,8. 147 = 

1859 s. 139). 

(30^7-b) — O. XIV, r. 3= See NOS. 2773, 
2853-u. 3034-6, 3035 supra. 

0. XIV, r. 4 1 = 1882, s. 148= 1877, a. 148 

= 1859, s. 140.) 

(308S) — O. 14 r. 4 ( = Civ. Pro. Code , l?82, 
s. 148) — Application to set aside ex parte decree — 
— Aiplicat’onby o> e of two defendants— D fence 
not common to both defendants — Decree set aside 
io toto — Valintj/ of order. — Plain till sued on a 
pro note m »do bv first defendant alone and 
joined Ibe undivided nephew of the first defend- 
ant as a party to the suit, on the ground that 
the pro-note was for a debt binding on the 
family including tho nephew. Neither defend- 
ant appeared and the Court pissed a decree 
ex parte against both the defendants. The 
dooreo proceeded on the footing that the debt 
was incurred for a family purpose. The nephew 
alone applied under s. 10S of Civ. Pro. Code, 
that the deorce passed ex v arte might bo set 
aside, JT Id , that tho decree could not bo set 
aside in toto against both tho defendants. 
There was no contention as to tho making of the 
noto and the consideration therefor. That 
being so, the contention of the nephew that the 
debt was one not finding upon - him was a 
defence peculiar to him and notone common to 
him ,»nd the first defendant. Consequently , the 
first C >urt was not warranted by law iu setting 
aside tho deorec as ngaiust tho first defendant 
also, as the correctness of tho decree did not 
depend on r he oh.iracf or of the debt. GoPALa 
CHETT lv. BURBIER 26 M. 604 = 13 M L.J. 308. 
(25 C. 155. Cun*). [R„ 121 P.S. 190?=5l P. 
W.R. 1907, 6 C L J . 226, 31 M. 454 = 18 M L. 
J. 543 = 4 M L T. 230.] 

<308ri-a) — O. XIV, r. 4 — See No. 2778 sttpra . 

0 XIY. r. 6 11883. s. 149 = 1877,9. 149 

= 1859, s. 141) 

(30SS-al) — O 14. r 5 — Power of Court <fi a<id 
fresh issue -New p'ea should not b* olbtrsd 
after remand — Plead — 1 Vill — 0> »y > al not 
forth coming — Presumption — H*vo.aUon — 
Jhnnu L tic — Widow — Power to make tnioW - 
mru l — A p *rty to a suit ought not to be 
allowed to raise, after temand, a new plea, 
which was not advanced either iu the Court 
below or in the High Court before remind. 
Although a Court Lms power uuder O XlV, 
r.5 of the Code to add auy issue before judgment 
is prom u flood, yet, in exercising that power, it 
might not. to allow a new plea to be put- for- 
ward and add an issue shortly before pronounc- 
ing juigtnciit. Where an original will is not 
forthcoming, the presumption is that it was 
destroyed by tho testator with a vew to revok- 
ing it. A Hindu widow has no power to make 
an endowment of her husband’s property except 
for purposes conducing to thj spiritual welfare 
of her husband BOHAN BlBI v. HlBAN BIBI, 
10 Iud. Cai. 230. 
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Chr- Pro Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

(3088 a- 2)— 0. XIV, r. 5 — See VARIANCE 
BETWEEN PLEADING AND PROOF, 1 N.W.Ir. 

28 — Ed. 1873, 26. 

(3088 a- 3)— 0. XIV, r. 5-See NOS. 2774 -a 
2774-o-l, 2774-6, 30S5, 3086. supra. 

O. XIY, r. 6 ( = 1882, s. 150 = 1877, s. lbO 

= 1859, a. 142;. 

(3088-6) — O. XIV, rr. 6, 7 -See AGREE- , 
liENT, 29 C. 306 = 6 C.W.N. 121. j 

(3039 — 0. 14, rr. 6, 7, s. 96 ( = ss. 150, 151, | 
540 Civ. Pro. Code, 1882) — Appai. A decree . 
passed under tbe terms of ss- 150 lol, G‘V. 
p ro Code, is apoealablc. xn an ordinary , 

tbe duly of settling tbe issues between tbo 
parties for trial is placed upon tbo Court uncier 
s 146 Civ Pro. Code, ss. 150 aud lol, eimpy 
enable' tbe parties themselves, by mutual agree- . 
ment to settle tbe issues that are to be tried, 
but those sections do not place tbe Gourt on a 
higher footing as to finality in respect to pro- 
ceedings held" for the trial of those *»u«. 
SHUGAN CHAND V. JUDAYAL MAL. A.W. . ( 

1886, 233. | 

0. XIY, r.7, (= 1882, s. 151 = 1877,8.151 = 

1859, a. 143.) | 

(3099-a) — O. XIV, r. 7-See NOS. 551, 3088-5, 
3089, supra. 

0. XY, r. 3 ( = 1882, a. 154 = 1877, s 154 = 

1859, s. 145). 

,'3000) — 0 15 r. 3 ( = Civ Pro. Cod:, 1882, 

, \ 54 "-Disposal of case at the first hearing- 

P) ocedure . — it i* not competent lor the Court 
r Minders. 154 of tbe Civ. Pro. Code and 
dispose of the case at the first faring, when 
the olainufl's pleader has appeared aD £° h J e ° fe * 
to tbe ad option of suoh proeedore. KRISHNA 

Peupati v. RAMAMURTI, 16 M. 19 . 

, onl n r\ i k r) . 3 4 / = ss. 154, 155, Civ. 
oJ 30 pnie °iS82 = 4f’ 145, Civ Pro. Code, >859) 

C r poSe. 'o/ e.«in 9 Ju^e-Praclire.-Wbeo 
the i-sues are framed and tbe plain iff and 

defendant are ready and willing I 
oii-nnc» Judge has power, under s. 140, to pro 
need To the bearing and fiaa, dnposa! ot toe case. 
ANONYMOUS 1 Ind Jur. O.s. 14- 

0 xY r t ( = 1882, a. 153 = 1877, a. 135- 

1859, e. 145). 

v r\ ■* c; r 4 ( = old SS . 154, 155) 
(3092)— -O. * ^ -Documents . not pro- 

*»-•“* al Vde „ fixTnt a day for the herring 

Proceiure Codu in nx o b3 C3nfronteci 

Of a case is rha p. oommlta n0 erro r ju 

together. The . ntly for documents 

. refusing to . sen* _ time, is not satisfied 
notprooucedatth P P 80BBEEJB a v. 

that i bev ," e . 15 w R 150. 

8HOSHBENATH JHA, 15 « 

(3033. 0. 15. VITI 1859. 

lurfher evidence is required. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1892, 
X of 1877, XXIII of 1861 and VIII of* 
1859) — continu'd . 

must be adjourned by the Court under s. 145, 
Act VIII of 1659 (although it had been posted 
for final disposal), unless it is satisfied that the 
plaintiff had. without sufficient o*usq, failed to 
produoe his evidence. MOONSHEE SYUD AMEER 

A li v. Baboo Run Rahadoor Singh, 

7 W R. 84. 

(3094) — O. 15, r. 4. (=s. 145, Civ Pro Code . 
185‘J) — Final disposal of suit on day fixed for 
settlement of issues. — When a, case is postal for 
the settlement of issues, the Court ought not 
to proceed to dispose finally of the oase except 
with reference to (he specific circumstances de- 
tailed in s 145, Act VII i of 1859. SHEIKH 
JEEAWUN V. GOLAli KHAN, 1 N.W.P 147. 

(3091 a — O. XV, r. 4 -See IMP ACTS, ACT 
IV OF 1869. ss. 10, IS, 23, 27. 32, 3l, L.B.R. 
1672—92, 527. 

(3094-6) — O. XV, r. 4 — See NOS. 2828, 2891, 
2692, 3091, supra. 

(30951 — O 15, r. 4, s 114, O 47. r. 1 ( = 
ss. 155, 623 . Civ. Pro Cole, 1862 — “ F r any 
other sufficient reason ” — Application for review. 
— The parlies to a suit euueavourcd to settle 
their differences by arbit ration, and tbe plaintiff 
was told by one of the defendants that he, the 
defendant, would inform the Court of what was 
going on, in oonsequenoe of which the plaintiff 
did not attend in person on the day fixed by 
the Munsif for disposing of the oaseaud did not 
instruct his pleader as to the oause of his ab- 
sence. On tbe case being called on, tbe pletdor 
stated that tbe plaintiff had failed to produce 
his evidence and the Munsif dismissed the 
claim. Tbe plaintiff applied to the Munsif for 
a review of judgment. Held that, under a. L55, 
Civ. Pco. Code, tbe Muuaif wa3 not justified 
in dismissing t’oa suit, unless the plaintiff failed, 
without suffi ;ient cause, to prpduoa his evidence, 
that there was sufficient cause, that (he appli- 
cation (or review was rightly granted, and that 
a liberal and wide interpretation ought to be 
placed upou the word? in s. 623. Civ. Pro. Code, 
“for ar>y otner sufficient reason ” KADIR 
BAKHSH V. ABDUL RAHMAN, A.W.N. 1887, 
103 

0. XYI, r. 1 ( = 1882, b. 139 = 1877, b. 132 
= 1359, s 149;. 


(3095-a) — O. XVI - See No. 2219, supra. 

(3098) — O 16,?* 1 ( = Civ Pro. Code, 1882, 
5. 159i - Poiue •• ot C mrt to refuse to i sue sum- 
monses to w tnessis . — A Court is not given a 
discretion under s. 159 of the Code enabliug it 
to refuse an aooheation for issue of summonses 
to witnesses MOHANLAL KALAR v. UP\3HIA 
13CPL.R 152. (16 A. 2iS, 15 B. 86 7 C. 

560, F ) [R , 5 N.L.R. 181] 

(3097) — O. 16. r. 1 — Right of a party to haze 
summons issued— Right to an anjournmont 
when summons prove ab rtive—Inh rent power 
of Court to prevent abuse of its process under 
§. 151 —Hindu law— Joint family governed b.y 


1791 


THE ALL INDIA DIGE8T. 


1792 


Civ. Pro. Code (Acts Y of 1908* XIV of 1882, Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 1859) — continued. 

J\litokshara law — Eight of grandson, during Court and that his evidenoe would be unneces- 
the lifetime of lather to impeach transactions sary and. after examining one of the vendors 
by grandfather— Transactions immoral and and hearing the arguments, recorded an order 
illegal — Right if grandson to sue for partition — that the ease was closed aud that the judgment 
S «5, Transfer of Property Act— Mortgage suits would be delivered on aoerUinday. 8ubsequen- 
— Right of Manager of joint family to represent tly the Judge wrote his judgment a week before 
the co- parcenary.— The right nf a party to have the date fixed for its delivery and dated it on the 
summonses issued for securing the attendanoe ( day on which it was written. Held , that the 
of his witnesses, if applied for boforo the bear- i omission to summon the veudoe was a aub- 
ing, is absolute. (13 C.P.L R. 152, 9 B. 309, R,) I stantial error in procedure. Under the pro- 

But the Court bus inherent power under s. 15, visions of the Code of Civil Procedure, the 

to prevent abuse of its process, and refuse to plaintiff had the absolute right of summoning 
issue summonses, where it is convinced that a any witness he named to give evidenoe in the 
vexatious desire to obstruct tbo course of Court-, aDd the Judge had no power to fetter 
justice is the governing motive of the party the plaintiff’s discretion, and was, therefore, 
applying for summonses. Though to have bound to tako coercive measures against the 
summons issed, if applied for before the vendee and to give every assistance to the 

hearing, is an absolute right of a party, that plaintiff for securing the attendance of his 

right does not extend to his being entitled to witness. Held, also, that the Judge was bound 
an adjournment, if, for any reason which is ( to wait until the date fixed and not to announoe 
an ordinary incident of the proceedings for , judgment at an earlier date, and that, in 
servico of process, the summons fails of its neglecting to take this course, his action was in 
objeot. When the Court gives reasonable timo flagrant violation of the provisions of law, and 
for securing effective service and its advantage that, therefore, the judgment was a nullity, 
is lost owing to anything being left undone ! PARAS Ram v. JOTU PERSHAD, 61 P.R. 1904, 
whioh oould and should have been done, : 

the party guilty of such laches cannot, ask , (3099) — 0. 16, r. 1, s. 99( =^Civ. Pro. Ccdc t 1882, 
that the trial bo prolonged- in order to escape 159, 578* — Order of Court refusing to issue 

from the consequences of his own laches. summonses to witnesses effect of — Appeal’, from 
In a joint family governed by the Mitaksbara | order . — Where the applicant for a summons to 
law, a grandson can maintain a suit for parti- j his witnesses has negligently, or with intent to 
tion of ancestral family property, even whoa delay the hearing, postponed the making of his 
his father and grandfather are both alieve, if application uutil a timo when it would be im- 
they allow it to be wasted and the grandson’s possible to obtain the attendanoe of the witnesses 
interest is imperilled. (18 M. 179, 31 C. Ill, ! at the hearing, tho Court might properly refuse 
F . ; 6 A. 560, 16 B. 29. li.) A grandson may to adjourn the hearing, but, nevertheless, it 
challenge his grandfather’s mortgage, if tho would be l-ho duty of tho Court to order the 
transaction involves a sacrifice of his vested summons asked for to issue, as a Court is not 
right by birth, by reason of its being taintod givon a discretion under s. 159 of tho Civ. Pro. 
with immorality or illegality. Except in Code, enabling it to refuse such an application, 
oases to which a. 85 of tho Transfer of Proporty Whore the refusal of an application to prooura 
Aot applies, a manager of a joint Hindu family the attendance of witnesses has teen taken as a 
represents the whole co-parcenary in litigations ground of appeal from tho decree in the suit, 
affeoting the family proporty, where his aot is s. 578 of the Code would apply, if the irregularity 
bona fide and in the interest of tho family and in rofusing the application did uot affeot the 
within tho scope of his authority. In all such merits of tho case. If it did affeot the merits 
cases, the decree obtained in tho suit by or of the case, it would be a good ground of appeal, 
against tbo manager will bo presumed to have BHAGWAT Das v. Deni DIN, 16 A. 218=* A. 
been obtained by or against him iu his re- W N. 1894, 45. (7 C. 560, 15 B. 86, *4ppr.) [R., 
presentativo capacity, and as such will bo ope- ; 13 C.P.L.R. 152.] 


rativo against tho whole family. MOTI v. 
KANHYA, 5 N.L.R. 181. 

(309S) — O. 10, r. 1. s. 33, O. 20. r. 1. ( = Civ. 


0. XYI, r. 2 ( = 1882, a. 160 = 1877, s 160 

= 1859, s. 151). 

| (3099-<t) — 0. 16, rr. 2, 3, 4 { = Civ. Pro. Code, 


Pro. Code, 1882, s$. 159, 198)— Witness — Sum* 
moning and attendance of witness**— Judgment 
— Judgment to be pronounced in open Court on 
fixed day — Suit for pro tmption . — Tho only 
question to be decided was as to the prico of tho 
subject matter of tbo salo. Tho plaintiff, on 


Act Vfll of 1859, s. 151 )— Set off— Suit for 
arrears of rent — Claim for contribution— Pquit' 
a le set-off —Claim in equity, — In a suit bv one 
of several co-sharers in a mau-.i against a person 
who held a lease of the said proporty from the 
plaintiff and her co-sharers, to recover a sum of 


tho day fixed for the hearing, applied for coer- money as the plaintiff’s share of arrears of rent 

cive process agaiust ono of tho vendees, who had duo for a cortaiu period, the defendant, whilst 

boon summoned as a witness for him, but had admitting the plaintiff’s claim to the rent for 
failed to attend. The Judge obsorved that, which she sued, pleaded that, during the years 
as tho vendee was tho leading man in tho Dis- in question, ho had paid on behalf of all the 

triot, he should not be compelled to appear in shareholders the Government revenue due in 
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Civ. Pro. Code (Acts Y o t 1908. XIV of 1882, 
X e! 1877. XXIII of 1861 and VIII of 
1859) — continued, 

respect of the mama and olaimed to set off in 
this suit the plaint ff’s quota of suoh reveoue 
against the arrears of rent due from him to the 
plaintiff. Held thnl the obligation of the 
plaintiff, if there whs any, to re-pay the de'en- 
daut her quota of the Government revenue, not 
being a doot resting up n a contract betweeu 
herself and him. or eveu upon a quasi oontraot, 
but being an obligation to be ascertained and 
determined by the application of the prmoiples 
of equity to oircumstances surrouudiog the 
defendant, her co-sharers and the plaintiff, 
which were exceedingly complicated, the Court 
could not try a question of this kind by way of 
set off to the plaintiff's claim under the provi- 
sions of 9 . 121, Civ. Pro. Code, 1859. If the 
claim which the plaintiff in equity brings 
against the defendant is bo connected with the 
counter claim which the defendant sets up 
against the plaintiff that the one oanuot be pro- 
perly aud sufficiently inquired into and ascer- 
tained without consideration of the other, then 
a Court of eqmty will allow a set-off, whioh tbe 
defendant in this way makes To admit a set off . 
therefore, there must be, by the nature of the 
two claims, such a connection between them 
that the truth or completeness of the one oannot 
he iudeed of or measured without reference to, 
and a consideration of the other HOSSZRIMA 

Bibi v. James Smith. 13 B L R. 440-22 W. 
R 15. 

( 3100 )— O. 16 , rr. 2, 4 l = ss 160 and 162 
Civ Pro. C'de, \r>m-Wvness-N n ravment 
of expenses at the Urn- of summons Power of 
lourt to oraer payment before pasting decree 
— Before the passing of a decree, the Court nas 

power to order the payment of t ' ave, ' , “* 

other expenses to a witness, who had been 
summoned by a party to the suit, in case 
Where such expenses have not been paid I at be 
time of issuing the summons. Ss. 160 and 162 
of “he Code contemplate that the expenses 
should be paid by the party, who a,ks the 
Court to summon the witness, before be gi v s 
his evidetioe, but they do not declare that, 
unless this is done, the Court has no power m 
“ quire their payment. They are intended I for 
the benefit of the persons summoned and mere 
is nothing iu them to proteot the parly, who 
asks .he court to issue a summons, from b.R 
habil.ty to pay tbe expenses of tbe witness, if 
el. rmirt t/r in curiam, or in order to save 

delay issues tbe summons without seeing tha. 

^^;rty U app.y.ng r the summons ^charges 

« M L J 

433, V ^ rr 2 4 0. 21, r. 11 (2) ( = 

235. civ Pro Code , 188«-4<W» 

tonal -^allowe <o defray addit.onal expense 
°< W ,f‘>tlerZ'’' m Wklthe! constitutes order 

Tor payment exeM oy Pro 

1908 °s Ts - Bfi^al by Court to execute 
Tier Z^itted-BeUion.- Where an appn- 

C. II — I 13 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

oation by a witness, who olaimed an additional 
sum for defraying bis expenses and prayed for 
au order directing tbe plaintiff t > pav him that 
amount, was “allowed” by the Mumbii, and 
another application which comaimd a prayer 
that, to realise tbe am unt, au orocr cnighi. be 
passed directing (hat “ tbe bill mgb> be sent” 
to the Court of tbe Mudsi* of P, was “ ordered” 
but tbe application was rep ctea by ‘he Munsif 
of P, on the ground that there was nr order 
directing payment and lor aitaobment and sale 
on default of payment. B*l<i, that < he first 
order was an oraer for payment aud that the 
second taken together wn h ibe first application 
was an order that such sum may be levied by 
attachment and sale of ihe property cl the 
plainti within the jurisdicuon of the Court of 
tbe Munsif of P. hell, also, that tbe order of 
the Munoif of P ii- i pen to revision under 
s. 622, Civ. Pro. Code, i882, because ihe law 
allows no course open for the Judge to follow 
on the admitted facts rf the cafe, and the 
Monsif err 'tieous'v h mght h >t be bad no 
power. MAN.- VIKRaMAN siyba ETTAN 

Ettan Rajah v VeeraraYan styled 
amiyan Valia EUjah 7 M L.T. 76 = 5 ind 
Cas. 742. 

O. XYI, r. 3 < = 1882, s. 161= 1877 s 161 

= 1859 3 151). 

(3201-ai — O. XVI, r. 3— Se->. No. 3099-a, 

supra. 

0. XYI, r. 4 ( = 1882, s. 162= 1877, ■ 162 

= 1859, s. 151. j 

(3101-6 — O. XVI, r. 4 —See Nos 3099 a 
3100, 310t, supra. 

0 XYI. r. 5 ( = 1882 s. 163=i877, s 163 

= 1859 s. 152). 

(3102)— O. 16, rr. ft, 7 < = Act V 1 1 1 <f 1R59, 
s. 177, 178. 1/9) Ki .qdom rf Avn i ' terri'ory 
of na ive Pr nee cr Sta'e— Commotion to take 
evidence)- Toe k.ngt.em oi a a ie ne t the 
i erntory nf a r. alive Prince or biaie in alliance 
with the Bru i>b Gcverr mem wnhin «he mean- 
ing of b. 177, Act VIII oi *859. a commission 
f >r the examination ot a wm hi Mandalay 
can issue only frem 'he H gh I'ouri Ji ihe 
evidence lakt-n by a onn m -smo issued under 
s. i7y is given ou « a b < r animation. n w > li be 
admissitde without ce*i.s» i » os upon 

proof ol the Lots necessary {nr b •' p,; r n. se 
under s. 179, Aot V l I l of l*f»y AG < M HA- 
MAD Jaffer Tehkam v M ip z v \nazi- 
RULLAH, 2 B L R A C. 73 = i0 W.R, *85. 

0 XYI, r 6 ( = 1882 s 164= i877.s 164 = 

1859. b. 153). 

(3102-a)— O. XVI, r. 6 — Ste ABATEMENT OF 
RENT, 8 W.R 1902. 

0. XVI, r. 7 I = 1882. s. 165= t877 e. 165). 

(3102-6) — O XVI, r. 7 — See SANCTION TO 
PROSECUTE. A.W N. 1891, 40 

(3102 c,— O. XVI, r. 7— See No 3102 supra 

(3103)- 0.16, r. 7,0. IP, r. 4 <= S s. 105 
181. Civ. Pro. Cede , m2,— Bui den of pioofon 
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Civ. Pro Code (Acts Y of 1908, XIV of 1882. 

X of 1877. XXIII of 1861 and VIII of 

1 859 ) — continued 

acf'iidrrj of proving plaintiff ' s adcp'im — 
Adoptive fa lter, /hough Cited as witness, o a i- 
doned. by b- th tiles — Defendant applying for 
exmnintlinu of adaptive, father ait r both silts 
had closed case — Ax pi • atom properly to b c 
ret tistd— Laxity in (<• iducf of hiigi*ion — Best 
evidence — II vide nee d.ct, ss. 11 and 43. One 
Itimk irangir. when he was pint with his 
younger brother Iv a n d Acted as Jco r ta of the jDiut 
family, oonveyed, on rich October, 1908. to one 
Puri a portion of the joint property . In January, 
1905, K sued to obtain possession o( half the 
aforesaid share, claiming that the sale was 
void for want of consideration, and, in any 
oase, could not. bind him, as it was neither 
necessary dot beneficial to his interests. Tho 
defendant, inter alia, alleged that the plaintiff 
was adopted soon after October 1898 by one S, 
thereby losing all title to the property of his 
natural family. The defendant had the burden 
of proving that the plaintiff had been adopted 
by S. The general rule that, the best evidence 
should be given required him to put tho adop- 
tive father into the box. But he deliberately 
dosed his oaso without tendering 8, though 
both sides had included 8 in their lists of wit- 
nesses. After the caso was closed and was 
posted for judgment, the defendant applied for 
leave to examine S. who was present in Court. 
The first Court refusod to examine 8. Held 
that s. 181, Civ. Pro. Code, had no application 
under the circumstances, that there was uo 
reason whatever why tho first Court should 
bave exercised tho power conferred on it by i 
a. 165, Civ. Pro. Code, and that it was not 
bound to oxamino 8, but oxeroised tho discre- 
tion allowed in euoh matters, not only legally, 
but wisely. To countenance a mamuavro of 
this sort would only lead to laxity iu tho con- 
duct of litigation. If a party wants a certain 
person examined, bo mu9t tender him for 
examination, and s. 181, Civ. Pro. Code, does 
not requiro a Cjurt to examine a witness, 
simply booauso ho may be present in Court. ■ 
(6 W.R. 231, 13 W E. 185, F.) It was object- | 
ed, also, that the pleadings did not include an 
allegation that 8, being a niliang, could not 
adopt, and that tho first Court should not have 
relied on orders recorded in a suit not inttr 
partes, showing that J, whom the defondant's 
witnesses described as hiving taken a promi- 
ment. part iu tho adoption ceremony in 1900 
or later, was already dead in April 1899 ; hAd 
that the fact that J diod early in 1^99 was 
relevant undor s. 11 of the Indian Evidence 
Act, and. if ho was treated as dead, in a civil 
suit, to which he was a pi r ty, the Court’s order 
was good evidence of a fact which might bo 
provod othorwiso iSeo s. 13 in the Indian Evi- 
dence Act). RAMKRISIINA l UKI V. K1SANQ1U. 

4 N.L.R. 129. 

0. XYI, r. 10 ( = 1882, |. 168= 1877, b. 168 

= 1839, s. 139). 

3104)- 0. 16, r. 10 — Absconding witness — 
Court's discretion.— A Court is not competent to 


. Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 

| 5 $sue the proclamation and attachment men- 
tioned in s. 159, Code of Civil Procedure, unless 
it is proved to its satisfaction that the evidence 
of the witness is material and that he is avoid- 
ing tho summon^, and after these oiroum- 
stanoes hive been shown, ibis a matter, of 
discretion to issue the proclamation and 
attachment, and after issue to let the case 
stand over. KMjEK DASS OHUCKBRBDTTY 
v ESHAN CHUNDEK CHATTBRJEE, 13 W.R. 
416. 

131 04 -n i — C. XVI r. 10-See PLAINT- 
AMENDMENT OF PLAINT, *20 W.R. 6. 

(3104-/9 — O. XVI, r. 10 —Sec NOS. 2739. 
2747, 2747-asupra. 

O XYI r. 11 ( = 1882 3. 169 = 1877 b. 169 = 

1839, s. 150 ) 

13104-cl — O. XVI, r. 11 -See NOS. 2739, 
2747, 2747-a, supra and No. 4074, tn/ra. 

O XYI.r. 12 ( = 1882, s 170 = 1877, s. 170 

= 1859, s. 160). 

13105) — O. 16, r. 12 ( = s. 170, Ciu. Pro. 
('ode, 1882) — Onbr — Appeal — Aucficn sale 
when complete — ( ' on/irmation . —An order uuder 
s. 170 ot the Codo of 1882 is not appealable. 
An auction sale does not become complete 
until it is confirmed by tho Court. llADRI 

Prasad v Tej Singh, 7 lad. Cas. 100=7 
A.L.J. 1152. 

(3 105-u ’ — O. XVI. r. 12— See NOS. 2739, 
2747. 2747-a, Supra 

OXYI, r 13 (= New.) 

(3105 b)-0. XVI, r. 13— See NOS. 2739, 
2747, 2747-a. Supra. 

0. XYI. r. 14 ( = 1882, s. 171 = 1877. 

is. 171.) 

(3106) 0.16, r. 14 ( = s. 171. Cir Pro. Code 

IS82)— Ad tit: anal witnesses —Pou'ir of Cit’d 
(' ourts to call for— Civil preceding* between 
parties— Practice. --\u criminal oises, no doubt, 
a Magistrate should exercise bis discretion and 
may give remands in order to allnv additional 
evidence (or the prosecution or defence to be 
brought forward, for, it is a matter of public 
interest that crime should not go unpunished 
of an innocent mm bo punished. Tho same 
considerations do not apply to civil proceedings 
hot wet'ii parties, it, is true that s. 171, Civ, 
Pro. Codo, gives tho Court power to call addi- 
tional witnesses not nam'd by the parties, but 
t ho power is rarely ex reised as the parties 
themselves are generally required to lock after 
; their own interests. M AUNG GYI v. MAUNG 

Meik Gale. LB R. 1893-1900, 658. 

(3107) — O 16, r. 14 — Jurisdiction— Small 
Cause suit — Suit to recover price of skins of 
animals— Evidence — )Yi.nes$ required by Cour 
but not toatited by party % — A suit to reoo?er 4h« 
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CiY. Pro. Code (Acts Y cf 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

price of tkinn of certain animals, alleged to 
belong by custom t i the plaintiff i- not excepted 
from the oogniztnoc of a Small G^use Court 
Where a Court desires to have the evidence of 
a particular wiiuol., whom ll*- deionda:»>> do.-s 
not desire vo cal!, the Court L nut justified m 
insisting «:ti (h< defendant paying toe amount 
necessary to secure l bo attendance ol toe wit- 
ness, and, on defendant’s refusal Loud so, de- 
clining t is-ue summonses for the attendance 
of bis witnesses. In such a case ' he correct, 
procedure is to : ak ’ action under O. In. r If 
of the Code. BILL A v. CHIIUTA , 159. F.L.R. 

1911. 

( 5107-x'— O. XVI, r, 14. O XXVI. r. 9— Suit 

relating to boundaries of land — Doubt, as to 
identity of land— Duty of Judge - Procedure to 
bo followed -Inspection of land — Issuing com- 
mission— Witnesses to bs called bv Coon — See 
BOUNDARY. 5 L.B.R 1 — 2 Ind. (fas. 847. 

0. XYI, r. 13 ( = 1882, s. 172=1877, s. 

172 = 1859 s. 167). 

(3107-a- 1) — O. 16 r. 15 — Summon* to produce 

documeu's - Docnmm's not tpccijied— Witness's 
My- Search-let- Whether inn be claimed. - 
Wberr a summons was issued c tiling upon the 
Chief Offi *er of the Kant 'hi Municipality to 
cause the production of certain entries fcom 
bis records, which were not specified, and where 
the Chief Officer caused a search to be made and 
claimed a search-fee ; Held , that there was no 
provision, under winch the search fee could be 
claimed from tbo party who caused the sum- 
mons to be issued. A witness is bound to pro- 
duce documents duly specified when summoned 
bv Court, but he is not bound to produoe 
documents not duly speoified. He might apoly 
for the spec fiction of the documents. Rkwa- 
CHAND KHIMANMAL v- LALOO, 5 S.L.R. 44. 

n XYI r. 17 ( = 1882 ss 174 <1‘. 175 = 

1877 , ss.* 174 U) 175= 1839, S3 168, 169). 

<3 1 07*5 — O. XVI, r. 17 — The section does and 
apply in the case of appeals, under cl. lo of the 
Tetter Patent, from judgments of the H»gh 
Pourt in the eterc.se of its original jurisdiction. 

HINDU LAW - RELIGIOUS ENDOW 

MENT, 29 M. 1- 

m07 r \_o XV r, r. 17 — Sec RES JUDICATA 
—Competency of Court, 9 W.B. 959. 

(3107 di-O. xvi, r. 17 — See NOS. 2739, 
2747, 27 17-a supra. 

o. XVI r. 18 (=1382 s. 174 = 1877 8.171 

= 1859 3. I69i- 

,3107 e — O. XVI, r. 1£— See NOS. 2739, 
2747, 2747-<z sufra. 

— O XYI r. 20 ( = 1882, a. 177 = 1877, s. 

177 = 1859, s. 170.) 

^ _ on i = Civ. Pro. Code , 18o9, 

, ^°pr W V%enaUy A * 
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Ci y. Pro Code (Acta Y of 1908, XIV of 1832, 
X of 1877, XXIII of 1861 ana VIII of 
1859) — continued. 


— Proiuction of documents. — To render a pxrty 
liable to the penalty prescribed in s. 170. 
Civ. Pro. Code, 1859, it must be shown that, 
notice having been duly served on him the 
requisition wv~ n n complied with. GOOROO- 
DOSS ROY v. C.REEDHUR SPIN, 11 W.R. ilO. 


( 8109 ,- 0 . io, -/•. y 0 { = oH s . Ml — Defen- 
dant bona fiie reo -ii> no/ jliinliff's tvi'e ce — 
Suit not to oe dec tvu be tore t ikx»g such . vii-.nce. 
— Under tb« < >ode of Civil Procedure a defendant 
who, bona fide and for a substantial reason re- 
quires the evidence cf tbo plaint ff to be taken 
ought not in ordinary circumstances to have a 
necree agam-t him until tbit evid^n^e has been 
giver,, roy Dhunpvt Singh Bahadoor y. 
PRE.M Bill EE , 24 W R. 72. 

( D 10) O. 16, v. 20 ( = Civ. Pro. Code. Act 
VIII of 1859, s 170) — Plaintiff's disregard of 
summons. — Under s. 170, Act VIII of 1859, it 

is discretionary wi'h a Cour' to pass such order 
as it thinks proper in regafd to a plaintiff who 
disobeys its summons to attend, and it is no 
ground of *-peci il appeal that further steps were 
not taken by the first or lower appellate Court. 

N arayandas v. Maharajah of Burdwan, 
1 B.L.R.S N. 11-d. 

(3111) — O. 16. r. 20 — Parti / not attending as 
witness — Effect— S. 170. Act V HI of 1859, Civ . 
Pro. Code. — It is mt imperative on the Court 
tn give decree against the non attending party, 
such a course of procedure is simply discre- 
tionary. raj Oh under Ghose v. Koyash 
CHUNDER BANERJEE, 6 W.R. Act X, 86. 

(31121-0. 16, r. 20 ( = Civ. Pro. Code, 1859, 
?. 170 —’Non-attendance (f pit ly— Judgment — 
Written statement. — There is nothing in the 
Civ. Pro. Code, or any other law which says 
that th» provisions of s. 170, Act VIII of 1859, 
apply to those cases only in which the party 
summoning his opp nont is uot in a position to 
prove his case otherwise than by the evidence 
of that opponent. Nor can a Judge refuse to 
reply upon the evidence of witnesses produced 
ny one party merely because the other party 
s-.ys from beforehand that ho and the witnesses 
are r.ot on good r»rm> KASIM AUTH SHAHA 

V. DWARAKANATH SIRKAR, 9 B.L.R. 215 = 17 

W. R 550. 


(31131-0. 16. >*. 20 • = Civ P^. Codecs. 170 
oj 1859 . — Great caution to be observed . — The 
penal provision of s. 170 Civ, Pro. C jde, how- 
ever necessary in this country to meet extreme 
case-', ought to be exercised with the most tem- 
perate discretion. Where the Court might have 
treated one of the defendants as in default, and 
passed judgment agaiust him undec the above 
section, out, instead of doing so, overlooked the 
default and made an order adjourning the 
further hearing of the suit. and. on the day to 
which the hearing was adjourned, disposed of 
the suit uuder a. 170, held that the Court, by 
its own act was not in a position to treat 'the 
defendant as in default. P. VASUDEVAN 

Nambudripad v. Kovilagatha Valia 
RaNY, 4 M.H.C. 281. ^ 
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Civ. Pro Code (Acts Y of 1908, XIV of 1882. 

X of 1877. XXlll of lb6L and VIII of 

1859, — cor, tinned. 

(3114)- O. 16 r 'J0' = Civ Pm. Cede. 1859, 
s. i70j — Failure to comp' y with order to attend 
to qiv>‘ eviden ce tn particular iuit Dismissal of 
suit— 8. 170, Civ Pro. Code, nquires tbai 

there should be a failure to ci mply with an 
order to attend to give evidpDce m (he parti- 
cular suit. The power to give judgment hap 
reference to ibe suit in which the party ip 
spmfi Tilly r ro* red *ogive evidence, ARUNA- 
CHKLLA MUDALY v. VENKATACHKLLA 
MUDALY, 9 M H.G. 269. 

(3115) — 0 . 16, r. 20— Suit, Dismissal of, for 
default- S. 170, Act VII 1 of 1 859 Ajplicabi 
lity. — Where there is r:o proof of cogmz uee on 
the party of the plaintiff of the order of the Court 
or of wilful default ou b'B part, the stringent 
provisions of 3 . 170, Aot VIII of )85y, are not 1 
applicable. They ought to bo applied only to 
cafes of contumacious lii’ganta. DaTaHURUK- 
MAN SINGH V. OODOY CHAND PYNE, 6 W R 
247. 

f 3 11 6 — O 16, r. 20 f = $. 170- Civ Pro. Code 
1859)- Rtfusnl of defrndant to appear as a 
witness — 8. 170 of Aot V 111 ol 1859 gives the 
Civil Court a discretion either to pass judgment 
against a defendant refusing or failing to appear 
as a witness, or to pass such other order in rela- 
tion to the suit as the Court may deem proper. 
Under it, the first Court may decide against a 
defend an ton the ground of his failure to appear, 
even withoutgomg into the plaintiff’s evidence ; 
and the lower Appellate Court, is equally within 
the law in going into the whole case on it? 
merits GOP L LAL BOSE v. KALENaTH 
MOOKRRJEK 9 W R. 89. 

(3U7)— O 16, r. ‘,0 t — s. 170 Civ. Pro 
Code Jb69j Power <j Court in t aw ulion case. 
— 8. 170 of Aui Vll 1 ol i860 giv» s » Court 
power, in an execution cas-e, to summon a 
party to pive evidence, aid, in bis tailing n- 
do so, to give judgment against him SYUD 

Deshan Hossein v. Mussamut Khodkja, 

8 W R. 64 

(3118)- O 16,7,20 1 = 5. 70, Civ. Pro Code, 

1 859 1 — Dismiss'll of suit for a* fault — Undei 
€. i70 of Code ol i i v* i Pri oeduro (Aoi V 1 1 1 ol 
1859), the Court oau oibiniss the 9Uit as against 
the plaintiff WHO fails or refuses to appear, and 
in respeot of those plaint. ll a who appear, the 
Court must pass a decree m ibo UsuhI w»*\. 
IROSUNNO ( OOMAR PHAHA V. GOOROO 
pEhSHAD ROY. 1 W.R. 28. bet, also, 1 W R. 
168 

(31191—0 16. r. 20 < = s. 177 Limitation A>t 
1882 , — Plan. tiff n >i p ovi glnsc,.si Applua ion 
of section agi.i'.s. de %n *> ni— 8. 170, aol Viil 
ol 1859, ought not to be put, in force against a 
defendant otclimng to appear and give evidence 
when plaintiff gives no evidence in support of 
his case. bYUD 8HAH ALKH AHMED S JJA- 

Danusheen V. bkbek Pauseebun, 17 W R. 

863, 


Civ. Pro Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXfll of 1661 and VIII of 
1869)— continued, 

'3 >20) O. 16, r. 20 ( = s. 170, Civ Pro . 
Ccd*, 1859)- Cowtnot to presume evertthng- 
< ga nstaefaub ng party— Court ton quie proof . 

- In a cane wbuh Ac VIII of 1859. s. j 70 is 
provided to meet, the Court ought not to take 
everything for granted against the party in 
fault, but to require the other party to prove 
his case so far as ho can without the desired 
tvidenco, to consider well the efieot of the 
default or refusal with reference to th>* rules of 
« videnop, and to he ir wbat evidence the default- 
ing party adduced before imposing upon him 
(he penal' v of default. MOULVIE MAHOMFD 
HAMIDOOLLA v. DURBESH SHAIKH, 24 W.R. 
314. 

(3121) — 0. 16, r. 20 ( = o/ is Ml — P lair tiff 
a> d defendant giving n eviiem e - Plaint' ff not 
togeldtcric H fusal toibcu utnmons— S i70, 

C v Pro . Cede, 1859— De fau: t. A plaintiff 
giving no evidence in supp rt of his claim is not 
entitled to a decree because the defendant has 
given none The Court should apply the 
provisions of s. 1 70. Civ Pro, Code, 1859, where 
a defendant contumaciously refuse-* to appear 
in answer to a summons. THAKOOR IjAL 

Misser v. Brohmo Moyee Dabee. 19 W R. 
253. 

(31221—0. 16 r. 20- PlinOjff giving no 
tvidnic — Decree - Deft nd nil's ar fault io give 
evident c — A plaintiff adouomg no evidence in 
support of bis case cannot get a deorte merely 
on the failure of defendant to give tvmence. 
Damood r BHOOSHUN v. Rughoonath 
PAJNA. 12 W.R 242 15 W.R 263.] 

(3123) 0. 16 r. 20 ($ 177. Civ Pro Code, 

1882 )— Defendant's evading giv'r g evid- nee as 
ivitntss not sufficient for a v one decisions.— The 
avoidauco ol defendant to give evidence, when 
cued as a witness to give ovdence, is not alone 
utfioen'- to justify an adverse dtcisu>n oi the 
- u 1 1 against him uuder s. 170 of the Civ. Pro. 
C"d(. His absence may be an unfav< urahle 
oircumsiat.ee, but the C> urt will not always be 
d spoH-a io attach to it such weigh) as to ie^ard 
u as justi ymg a decree m plaintiff's favour. 
All litigants are entitled to the proiecnou of 
i be C- un from extort ionai e claims* made upon 
ihem by th. >e wh» so professional aid they beck. 
Brakes and meddlers in htigatiou, who avail 
ibimnelvts ol the we-knees and igm raiu-e of 
**uit« is to obtain (r«m them, under a pre. t no e 
ol services to be rendered, engagements lor the 
payment, of m> uey, will tiud that protection 
wilt • e » f! rdeo b' the b'ouri again>t ttiem also. 

Roof narain Misu v. Kashee Ram Singh 

1 1MBIRAM 2 N W P. 67. 

3l24)- O 16 r. 20 — Suits under Act X of 
1 859 — Appltcal il ty of ss 166 and 170. Act VIII 
of 1859, ci P* o. v oae— Right of defendant to 
examine plaint ff — The provide ns of ss. 166 
and 170 of Aol VI 11 of 1859 apply to suits 
under Aot X of 1859 These sections were 
extended to such suits by s. 67 of that law. 
The right of a defendant to summon plaintiff 
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<J1y. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

to give evidence is not taken away by^ the faot 
that the Court examines the plaintiff’s agent. 

Soopun Khan v. Huro Pershad Paul, 

4 W.R. Act X, 80. 

,3125) -0. 16, r. 20 l A = Civ. Pro. Code , Act 
VIII of 1859. s. 170) —Refusal to attend— 
Dismissal— Principle- — Where a party, sum- 
moned to attend as a witness, refuses to give 
evidenoe, and the party who requires his 
evideuce is unable to make out his case without 
it, the suit should not be dismissed for want of 
proof. In a suit for contribution in respeot of 
Government revenue, in which tbe defendants, 
as oo-sharers, were summoned by the plaintiff 
to prove faots whioh were peculiarly within 
their knowledge, such as, the extent of their 

•own shares and the amount paid by them on 

aocount of revenue, the Court should not have 
dismissed the suit on the failure of ^ defen- 
dants to appear, as the points on which the 
plaintiff relied, might reasonably be presumed 
to be within tbe knowledge of the defaulting 
parties. 8BIMATI HEMAKGim R*M- 

nidhi KUNDU, 1 B.L.R s.N. 1U 1U 
158. 

(3126) -O. 16, r. 20 ( = old s- 177 o/ 1882) — 
n, frudant as witness— Summans Non-"ppear- 
ance-P Quny ™to cause of non appear ance.- 
Where a defendant summoned as a witness does 

BOKmS. ROBIN CBOBD.R ROY CHOW- 

DHRY. 15 W.R. 269. 

,*127,-0. 16. r. 20 Isolds. 177 oM892)- 

n !f t ?ul int evading w'vmss summons Nn reason 
D'Und ince . J ^ ni n(jn o SS immaterial.— 

f° r non attendance ^ Wllllng t0 

A dele.id.inta . y * wfjd n0 re3!jon for non 
attend when b exouse for evading 

attendance is . g ^Vbat is oris not a law- 
summons asa wi ’ of s. 170- must 

ful excuse (Witbm ta )oei! q[ ei0b otlse . 

B?boo U DOObg\ dutt Singh v. Jheen- 
goob Jha. 18 w R. 63. 

I3'Q«I — O 16, 20 ! ' in S „ff ' 7 FailVfJli 

Sffficien' evidence fo V ; e fcr plaintiff.— 

plalu.ff t . ob V e to prove 

Where there ,a tl ed to a decree, not- 

pU.nt.a’. oU.m, he •«« t “ teDd !01 .»,cn S 

«abst»[jdinE o( 1859 . HBRBEBT 

°" riPr l70 isHEN GHUNDEB SEN. 18 VI 

COWELL V. ISHEIN 

r) 16 r 20 f — olds. 177 of 1832,— 
|3129i— -O. 16, r. w —In a suit bv 

Evidence of parties ol ,,he amount du«* 

a piami iff for the ‘ )fc p i LM Jed that iho. 

under two bonds. t g by bis father but that be 

were given to P ^owltdge of i-he facts or de- 
bad no personal ka° m * appear, the 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882 .» 
X of 1877, XXIII of 1861 and VIII of 
1859 ) — continued. 

prima facie ev idenoe in support of his alligation 
that the defendant had personal knowledge of 
the facts in dispute. THAKOOR LAITH N a rain 
Deo V. BOLAKEE CHOWDHRY, W.R. 1864, 

24. 

<3130) — O. 16, r. 20( = s. 177 of 1882)— Plain- 
tiff's liability to give evidence determined by com- 
petent Court — Technical objection. — Where 
1 plaintiff’s liability to appear and give evi- 
dence is already determined by a oompetent 
Court and not denied by himself, he cannot 
take advantage of a teohnioal objection put into 
his mouth by tbe Judge to show that he. is not 
1 bound to appear. JHOOMUOK 8INGH v. 
JEETUN LALL, 12 W.R. 339. 




(3131)— O. 16, r. 20 ( = Civ. Pro. Code , 1859, 
s. 170)— Suit for durputni rent— Production of 
document — Certified copy — Evidence . — Where 
in a suit for durputnee rent defendant fails to 
produce a bynamah produced on a former 
oooasion,or to show that he could not do so, 
judgment might have been passed against him 
under s. 170, Act VIII of 1859. When he oannot 
rebut the certified copy produced by a plaintiff, 
this copy i9 good evidenoe in support of 
plaintiff’s case. TARA ChaND BANERJEE v. 

boistub Churn bhudro, 16 W.r. 196. 


(3132) — O. 16, r. 20 ( = s. 177, Civ. Pro. Code % 
1882 — ss. 126, 170, Civ. Pro. Code t 1859) — 
i Order of Court requiring parly to attend, dis- 
; obedience to— Subsequent decree in his favour . — • 
Tbe plamtiff was ordered to attend and give 
! evidence under s. 170, Aot VIII of 1859, but 
■ failed to do so. The Court however, being 
satisfied with the evidenoe in support of his 
case, gave a deoree in his favour. H Id that 
the deoree was valid. BlSSONAUTH MOJOOM- 

dar v. Khettur Cbunder 8en. Marsh 


467. 


(3133) — O. 16, r 20— One of several plaintiffs 
refusing to appear and give evidence — Effect. — • 
In case ol one of several plaintiffs refusing to 
appear and give evidence, as required by the 
I Court, judgment may be pa-sed against him 
! only an l not against all. BENODE RaM SEIN 
v. Brobmo MOYEE DEBIa, l W.R 168. 

(3»34) O. 16, r. -20 i = Old s. 177 of .882)— 
Judgment f* r refuting to answer qur*t 0"S — 
Civ. Pro. ( ode. I S', 9, s 126 - Dismiss d f suit 
— Revtrsal of aism<s^al order . — a judgment 
passed against a plaintiff, under s. 126 of 
Act VLll of 1859, wap reversed by the High 
Court in special appeal ; as there was nothmg 
on the record to show that the party refused to 
answer any material question relating io the 

” Krishnaji a nimkar v. Vishnu a. 

NIMKAR, 2 B H C 340 


(3135) — O 16, r. 20 ‘ = Civ. Pro Ctde t s. 170 
of 1859 ) — Partnership suit D ievdnnt failing 
to pro iuce accounts, as r quireu by C. utt Power 
of Court If, in a suit io recover the balanoe 
ol money alleged to be due on a partnership 
transaction, the defendant is examined as a 
witness by the plaintiff, and is asked by tha 
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Ciy, Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

Court to produce certain accounts which are 
proved to the Court’s satisfaction to ba in his 
custody and are relevant and material evidenoe 
)rt the suit, and refuses to produce them, the 
Court is justified in giving judgment against 
ihe defendant under s. 170, Civ. Pro. Code. 
KATAKAM VENKAIYA v. BHUPALAM PEDDA 
MULLASAPPAH, 4 M.H.C. 142. 


(3136 a) — O. XVI, r. 20— See APPEAL — 
Ex PARTE Cases, Marsh 598, 5 W.R. 270. 

(3135-5) — O. XVI, r, -20 — See APPEAL — 
Orders, 4 W.R. Act X, Rui. 18. 

(3135-cj — O. XVI, r. 20 — Exeroise of Court’s 
discretion under— See PROBATE — J URISDIC- 
TION IN PROBATE CASES, 9 R. 241. 

(3l35d) — O. XVI, r. 20— See SPECIAL OR 

second appeal— Errors of law or pro- 
cedure, W.R. 1864, 133. 

(3135-e) O. XVI, r. 20-See No. 3062-d, 
supra, 

(31361— 0. 16, r. 20, O. 10. r. 4 ( = ss. 170 
and 127, Civ. Pro. Code , l«59j— Court not to ! 
prcss vcrdi.t against pcirii/ failing to appear . — A ; 
Court oaunot, under s. 'i27 or s. 170, Civ. Pro. i 
Code, 1859, impose penal consequences, on a I 
party failing to appear, by passing a verdict 
against him, unless he has wifully refused to 
obey the order lo attend, and his evidence is 
material. Quaere. — Whet her the party must be 
proved by other evidence to have personally I 
received notice of the order to attend, before 
the penal provisions of Civ Pro. Code, 1859. 
s. 127 or s. 170 are applied? R.\J ClIOOKUN 

DUSWANDI v. BuS.TRET TEWAUEE, 20 W R. 

168. 


(3137) — O. 16, r 20, O. 21, rr. 1, 2, O. 10, 
r. 4 (=Cu\ Pro. Code, 1859, ss. 170, 206. 127). 

Aot VIII of 1859, s, 206. applies only to pro- 
ceedings takon while the decree :s in execution. 
Before applying t he provisions of either s P>7 
ore. 170, Act VIII of 1*59, it is absolutely 
neoessary that tho Court should strictly conform 
to the law in making the order for the attend- 
ance of a party to the suit. OBHOY CHURN 

Mooker.tke v. Mussamut Peakke I)OSSI \ 
22 W.R. 270. 

0. XYII. r. 1 (-1882, a. 156- 1877, a. 156 
— 1839, s, 146.', 


(3138) O. 17, r. 1 (=Ct>. pro. Code, 1877, 
s. lofil —Adjournment for attendance of intness- 
Discretion of Cow*/.-- Although there is a 
discretion to be exercised as to tho granting of 
adjournments for the attendance of witnesses, 
yet, unless there is a pressing necessity for 
proceeding with the cause or tho application 
for adjournment is obviously frivolous, it should 
not bo hastily rejeoted. Of course, tho Court 
m granting it may put the party applying 
UDder the obligation of paying the costs of tho 
day in any event. JHANDA SINGH v DUNGAR 
MAL, A.W.N, 1882, 127. 


Civ. Pro. Code (Acts Y of 1908, XIV of 188 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued . 

(3139-a) — O. XVII, r. 1 — See LETTERS 
Patent. High Court, 1865, Madras, cl. 

15, 14 M. 88. 

(3138-6)— O. XVII, r. 1— See WITNESS — 

Summons to and attendance of Wit- 
nesses, 20 W.R. 2. 

(3138-c) — O. XVII, r. 1— See NOS. 1826, 2893, 
supra . 

<3139) — O. 17. rr. 1. 2 i^Civ. Pro. Code, 
XIV of 1882. ss. 156, 157) — Restoration of suit, 
application for— Adjournment by Cow t. ~Sem- 
ble. — Ss. 156 and 157, Civ. Pro. Code, have no 
application to an adjournment not made at the 
instance of tho parties, but necessitated by the 
rules of the Court, regulating the disposal of its 
own business. 8REEMUTTY TOOLSY MONEY 

Dassee v. Sreemutty Prosad Money 
Dassee. 2 O W N. 490. 

(3140)— O. 17, r. land 0 IS, r. 4 ' = Civ. 
Pro. Code. 1382. ss. 156. 1 81 )-Lcgality of 
nfusal to examine ivitness present »n Court . — 
Where a party desires to examine a witness 
present in Court, the Court cannot refuse to 
examine him on the ground that his name has 
not been found in the original application for 
summons given by that party. Mt. ManBI 
v. LAL MlYAN, 10 C.P.L.R. 92. (15 B. 86, 

R.) 

13141) - O. 17, r. 1, and O. 23, r. 1 ( = ss. 156 
and 373, Civ. Pro. Cede, 1882)— JurUdic on to 
pass crier con.mional upon payment if costs.— 
a Court has no jurisdiction under s. 156 to pass 
an order conditional upon payment of costs, 
such as is provided in s. 373 of the Code. 

Musthan Rowthar v. Natharsa ROW- 
THAR, 4 M.L.T. 200. 

O. XVII, r. 1, Q. XXVI. rr. 7. 8— 
S(c Commission. ia C.W.N. 525 = 36 C. 566 = 

1 Ind. Cas. 366=11 C.L.J. 160. 

0. XYII, r, 2. ( = 1882, a. 157 = 1877 

s. 157= 1859, s. 147). 

(3142)— Q. 17. r. 2 (=».<*. 157, Civ. Pro. Code. 
1882)— Scope. — Chap. VII, Civ. Pro Code, 
relates to the appearance of parties aud the 
const queuce of their non-appearance at the 
first ^ hearing, whereas Cb. X l II, of which 
s. 157 forms a part, contains a procedure for 
the trial of a suit on adjournment after tho 
first hearing. SlTAL HaRI BaNKRJEE v. 

hkera Lal Chatter jee, 21 C. 2b9. 

(3nH)—0. 17, t. 2 ( = s. 14? Of 1859 — Appli. 
ccif.on for adjournment.— field, that the Judge 
ought, to have granttd an adjournment, where 
it was applied for on the first day after the 
Judge’s return to the District, and that the 
applicant really had an opportunity ot appear- 
ing before the Judgo for the purpose of filing 
documents and producing witnesses, s 117, 
Aot VI 11 of 1859 not applying where no day 
has been fixed for hearing. BaBOO SEETARAM 

Sahoo v. Roy Baboo sheogollam sahoo 
Bahadoor, 18 W.R. 323. 
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C'.v, Pro. Code (Acts Y of 1908, XIV of 1882, , 
X of 1877, XX111 of 1S61 and VIII ot 
1859) — continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1677, XXIII of 1861 aud VIII of 
1859) — continued. 


(3144) — O. 17, r. 2 ( = s. 157, Civ. Pro. Cede , 
1882) -Plaintiff and plaintiff 's vakil absent— 
Plaintiff's absence satisfactorily e.i plained— 
Besiot alien, — Where the plaintiff has shown 
sufficient reason for his own absence, and 
where his presence is necessary, held, that he is 
entitled to ask for restoration, even if his 
vakil was in default. VENCATACHALAPATHI 
CHETTY v. PERIYASAMI UDAYAN, 7 M.L.T, 
308 = 6 Ind. Cas. 681. U9 M.L J. 760, F.) 


(3144-u) — O. XVII, r, 2-See NOS. 306, 518, 
2842 to 2845, 2848. 2853-6, 2857,2858, 2861, 
2886 to 2888. 2892, to 2895, 2907. 2909, 3013, 
3014, 3015, 3015-a, 3016, 3016-a, & 6 , 30l7, 3018, 
3139, supra. 

(3145)- 0. 17, r. 2, s. 104. 0. 43, r 1, s. 115 
( = ss. 157. 588, cl. ( 6 ), 622. Civ. Pro Coie, 
2392 )— Appellate order reluming appeal memo 
for presentation to proper Coui t— Revision. An 
appellate order returning appeal memo to be 
presented to the proper Court is not appealable. 
The remedy is under s. 622, Civ. Pro. Code, 1382. 
Raghunath charan Singh v. Shamo 
KOBRI, 31 C. 344 (14 M. 462, Disk) [F., 17 C. 

P.L.R. 129.] 

(31 j( 3 ) — 0. 17, rr. 2 and 3 l = Civ. Pro. Code, 

l 8 3 J, >8 557. 158 , -Failure to appear- Failure 

io mo,, re evidence- Procedure. - S. 157 refers 

especially to the case where l ae defendant fails 

to appear and there has been no trial s. 15a to 

a case where there has been a trial ami iu which 

the defendant may or may not appear. The 

orrner section has regard to the failure of a 
iorme litter to the failure of a 

party to appear, tbo Utter MOTIRAM 

p*rtv to produce evidence GANESH MOTIRAM 

v. DEOSING. 3 C. P.L.R* 21. 

/qi 47 , O ’7, rr. 2 and 3 ( = cld ss. 157 and 

border u d,r s. 153 -Scope of s. 158.- 
15b . r of the Court u»aer this feotion 

Any ortJt in ,bat it w.s made under tbis 

;P gr g 157t i hough specific 
aecticn and > ^ under s. 158 will be taken 

wa ed not in order to take such act, on be g.ven 
need not. in fc )S dismissed 

t0 pa ,58 Tfre b suit will be barred. This 
under s. 158, a oSen t, should be applied 

section, being J. DOt admit of tbe appli- 

only when tbe fa^. C ctjon K aLE RH.aH v. 

cation of any o g 18 99 [B. . 30 P. 

“1S.-W “ M! 9 p B " KI 

„ „ .7 i = Civ. l J ro. Cide, 

(3HSI-0. l ^ 6 r -J Disti ; iCl ion between, in (he 
1882, ss. lo7. io. ) Screed .- -The distinction 
malttr of relief >i ' * l9 tbat , where a decree 
between s - 1 f‘ be [ orme r section may be revved 
passed under the tor ™ under tbe lat.er section 

by application, a deer o ^. cn . jt may how- 

cannot be reM 7 appealed against. SHEO- 

K&osAL Prasad, 

llC P-L R O 3 ( = ciu p™- Co0 ’ 0 ' 1882, 

f° r ™*-w carance 


of plaintiff at adjourned hearing. — An order dis- 
missing a suit at an adjourned hearing for non- 
appearance of the plaintiff and his pleader was 
held to be an order under s. 157 and its conse- 
1 quential s. 102 of the Civ. Pro. Code, 1882, 
! and not an order under s. 158 of the Code. 
SHRIMANT SAGAJI RAO v. S. 6 MITH, 20 B. 
736. [Not F., M.W.N. ‘213 = 8 M.L.T. 60 = 20 
M.L J. 535 ; F., 34 C. 235 = 5 C.L.J. 260 ; 32 
M. 241 = 5 lnd. Cap. 23 = 7 M.L.T. 369=19 
M.L.J. 760 ; R. t 5 0.C. 294, 121 P.R. 1907 = 51 

P.VV.R. 1907 ] 

» 

•^(3150)-O. 17, rr 2 , 3, ( = ss. 157, 158, Civ. 
Pro. Code, 1892i — Absence of plaintiff and 
pleader on adjourned dat* — Procedure. — Where 
the plaintiff aud his pleader failed to appear on 
the date to whiob the suit was adjourned after 
all the plaintiff’s evidence had been taken, held 
that tbe Court should prooeed, to decide the 
suit under s. 158 of the Civ. Pro. Code, and not 
dismiss it under s. 102. BAD^M v. NaTHU 
SINGH, 25 A 194 = A. W.N. 1903, 6 . [R., 5 

C.L.J . 260 = 34 C 235, 5 L. B.R. 75 ; Commented 
on, 19 M.L.J. 760 = 5 Ind. Cas. 23.] 

^(3151)-0. 17, rr . 2 . 3 ( = Civ. Pro. Code, 
Act Vlll of 1959, ss. 147, 148) — Appeal . — Where 
the parties to a suit appeared on me day fixed 
for tbe first, hearing and on tbe application of 
the defendants’vakil, tbe bearing was adjourned 
in order to enable them to ob:ain certain 
documents from the Collector’s offioe and after- 
wards put in written statements, and they 
failed to do this ou the day to which the 
hearing was adjourned, and on the day of final 
hearing they were still in default and tin 
failed to appear in person or by vakil, andi, 
decree was given for the plaintiff, held that tho 
decree was not an ez-parie decree under a. 147, 

; Civ. Pro. Code, f v_ r non-appearance, but a 
decree under f. 148 and was therefore appeal- 

able Rang as amy Mudaliar v. Sirangan, 

4 M.H C 254. [Biss . 5 C.L.J. 260 = 84 C. 235 ; 
F.. 6 M.H.C.R 262 ; R . 18 M.L.J. 51 = 3 M. 
L.T. 225. 19 M.L.J. 760 = 5 lud. Cas. 23=7 
! M.L.T, 369 ; D., 1 M. 287.] 

(3152) — O. 17. rr. 2 . 3 f = ss. 157, 158, Civ . 
Pro. Code, i8 ft 2 ) — Dote fix> d for evidence — Non- 
appearance of p'aint ffs — Dismiss'd under r. 2 
changed to one under r. 3 — On plaintiff’s non- 
appearance on a date fixed for evidence after 
settlement of issue?, the suit was dismissed 
under s. 158, Civ. Pro. Code, 1882. An appli- 
cation und r s. 103, Civ. Pro. Code, 1882, by 
j the plaintiff to restore the case to the file 
- (O. IX, r. 9i was dismissed. Held tbat the suit 
should not have been dismissed under 8 . 158, 
Civ. Pro. Code, 1892. but for default under 
s. 157, Civ. Pro. Code, 1882, thereby making 
s. 103, Civ. Pro. C^do. 1882, applicable, as the 
case had not been adjourned in favour of either 
party for the production of evidence or to 
cause the attendance of witnesses. Ram NATH 
v. MUNARAJ, 139 P R. 1884. [R., o P R 

1906 = 820 P.L.R. 1906.] . 



1807 


THE ALL INDIA DIGEST. 


1803 


Oiv. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
i 659)— continued. 


(3153)— 0 17.fr 2, 3, 0. 9. rr. 8, 9 ( = ss. 
157. J58, 102. 103. Civ Pro. Code. 1882 )— Time 
<}iven to plaintiff to produce evidence— Del ault 
m appearance on adjourned date— Statement 
l if plaintiff *s vakil thil he had no insb uctions 
‘- Niture of order to be passed— What sici on 
to b* applied— Scope of ss. 157 , 158 —Plaintiff 
o v j» lined time from Court to produce his 
evidence on a certain date. On that day he 
did not appear and his vakil ntated that he 
had no instructions. The Munsiff, instead 
of dealing with the oase under r. 157 of 
Act XIV of 1882, disposed of it under s. 158 on 
the issues raised Held, fhit there was dearly 
a default in appearance on the adjourned date 
and that the Munsiff was wrong in disposing 
of the suit under s. 158. Civ. Pro. Code, as 
he should have disposed of it under s. 157. 
Sa. 157 and 158. of Aot XIV of 1882, should, 
if possible, be read as mutually exclusive. 
8. 157 doals with cases of failure to appear, 
and s. 158 with oases of failure to do the thing 
for which time has been granted ; neither can 
be treated as an exception to the other, for 
there may be failure to do the thing for which 
tiine has been granted, the parties themselves 
being preseut, and there may bo failure to appear 
even when no time is granted to do anything 
ia particular. Wnen a case is set down for 
hearing, whether it is on the original or the 
adjourned date, the first question for the Court 
is, are the parties in attendance ? If both or 
either of the parties have or has failed to appear, 
the Court is bound to deal with the muter 
under Oh. VII. or s. 157 read with Ch. VII, 
as the case may be. Any other dofeot in the 
oase or default of any parry is a m Utor for in- 


vestigation and orders, only after the question 
of default iu appe.iranoe has been settled. The 
app-aranoo of the parties or more correctly the 
determ. nation of the consequences of non-ap 
peara 1 ce has a natural precedence over the dis- 
posal of matters arising in the trial of the oase. 
Therefore, if h re be defiult in apoearanoe 
on the i adjnirnod date of hearing, s. 157 should 
alone bo applied, no m attor wh"i her there has 
or has not been default of the kind referred to 
in vs. 168. It is only in c iso tho parties are in 
attendance and there is a failure to do whit a 
party is given time m do, that. s. 158 is t> ce 

pU n U L r x?' 3 ' 9,t,or1, Cn 'NDKUHTHI AMM YL 
V 'iq i^'J^YANASAMI IYER, 3 Ind Ca S U 
= 19 M L J 760 =7 M.L.T 369 = 33 M. 241. 

A rr' p J nl » 225 22 

f- 6G Lr C ***• 5 L.J. 2.:0. ,0 13. 736. F ; 
4 M.H.C. 204, 4 M H.C. 56. D sippr.) 


0 *,i Y a 1, r i ( = I832 ’ S 158 = 1877. s. 158 

= «oo9, s. 148 ) 

h n' r H f = (,V/ *• l W — R'-mnid 

A \n\ C . ( \ te ( ^ iurt ~Saffi i e ,u cause.— 8 . 148, 

Vlll of 1859, does n. m. prevent an Appellate 
Oourt, on good and euffijiont cause, from re- 
maoding a case disposed of thereunder, in 
order that justice may bo done. LOCHUN 



CIy. Pro. Code (Acta Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 

1859)— continued. 

MUNDUL V. WURZEER PURMANIOK, 13 W.R, 

464. 

(3155) 0. 17, r. 3 ( = s. 158, Civ . Pro . Code . 
1882). Tbe seotion applies to a party to whom 
time has been given to do some aot and who 
makes default. RAMAYA v. RANGAYA.7 H. 41. 

[R., 13 M. 510, 34 C. 235 = 5 C.L.J. 260 ; D„ 
15 A. 49. j 

31561—0. 27. r. 3 ( = s 158, Civ. Pro. Code, 
1882), —The somewhat stringent provisions of 
the seotion, cannot be put in force unless the 
party has had distinct notice, in respect of time 
of what is required of him, and that default in 
the matter ot time is of the essence of the 
particular kind of default contemplated. SHaIK 
8ABEB V. Mahomed, 13 M. 510. \ r ., \q m. 
466. J 

(3157) — 0. 17, r. 3 ( = Civ. Pro. Code, 1882, 
s. 158).— The provisions of s. 158 of the Civ. 
Pro. Code are very stringent and should only 
bo applied when the facts do not admit of 
the applioation of any other and the case pro- 
perly falls under that seotion. S. 158 is not 
applicable to a case when no time is given to a 
party to produce evideuce or to do aDy aot for 
the further progress of the suit. SHANKAR Das 
v. HaNRAM, 74 P.L.R. 1904. 

(3158J— O. 17. r. 3 ( = s. 1 £8, Civ Pio. Code , 
1882)— Mere default of parly to attend Court in 
person Couit not to p iss decree against him 
under s. 153 but to proceed under s . 175. — 

S. lo8 of tho Code is applicable only to oases 
whore auy party to a suit, to whom time has 
been grauted, fails to do certain specified aots 
for which time has been allowed. 180 P.R.1SS9, 
R.) It contemplates cases where the parties, 
have expressly obtained time to produce evi- 
dence and does not refer to adjournments by 
the Court, in the ordinary course, of its own 
motion. 1 139 P.R. 1894, R.) 3o where a dt feu- 
da it requ rid to attend Court in person fa led 
io bo preseut ou tho call of the hearing, the 
only course opou to the Court was hi Id to ue to 
proceed under s, 157. In the aosouco of any- 
thing to show that the defeudaut had expressly 
asked for time and thou made a default, the 
Court could not pass an order to decide the o iso 
forthwiih under s. 163 of the Code. PANNA 
IjAL v. Bull. 30 P R. 1906 = 82 P L.R. 1906. 
[R , 9 P.K. 1903. J 

(3)59)— O. 17, r. 8 ( = s. 15S. Civ. Pro. Code , 
1882) — Power of dismissing suit — Plaintiff 
ail lucing som* < ri lence — Non- service on some of 
phi ini iff > u\tn sses — It is oul) uudec ve*y ex- 
ceptional oiruuinsiHuoes. and when uo other pro- 
usiousoi the Code are applicable to a case, that 
resort should bo had to the very striugeni pro- 
visions of s. 158 of the Civ. Pro. Code. Where 
four of the witnesses of the plaiutifi were exa- 
mined, it is not open to the Court to dismiss tha 
suit u iid or this seotion without takiug into con- 
sideration the evidenoe on the record, simply 
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Ci*. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1881 and VIII of 
1859)— continued, 

because some of the plaintiff’s witnesses who 
had been summoned to attend on the date of 
hearing were not served with notioe. KARTar 
v. 8URASTI, 9 P.R. 1908 = 28 P.W.R. 1908 = 98 
P.L R. 1908. [R. % 112 P.R. 1908.] 


(3160i—O. 17. r. 3 ( = Civ . Pro Code, 1859. 
s. 148) —Adjournments by Court to give effect to 
process — Scope of s. 148, Act VITI of 1859. 
Where adjournments are made by a Court in 
order to give effeot to its processes for compel- 
ling the attendance of the witnesses, being thus 
made as muoh on its own motion at the instance 
of the defendant as at the instance of the 

plaintiff, the oase cannot be said to oomo under 

Act VIII of 1859. s. 148, whioh contemplates 
a case where a party has obtained time to 
produce his witnesses, and has failed to do so. 
PEAREE MOHUN BERA V. SHAMA CHURN 
MYTEE, 19 W.R. 34. [12. i 31 O. 235, 5 C.L. 

J. 260.] 


(3161) — O. 17, r. 3 < = s. 158, Civ. Pro. Code, 
1832 = s. 148. Civ. Pro. Code, 1859) -Reman- 
Evidence. — Where an Appellate Court remands 
h case under s. 158, Act VIII of 1859 the low r 
Court bas do power to reoe.ve fresh evidence. 
Padmxlochan v. Sirdar Khan, 3 b.Li.k. 

App. 91. 

fq.pnj 17 r, 3 ( = Civ ■ Pro. Code, 1832 
s —Application 1° ’ executim -f decree 

- Sub J, tent application, ti mxmtamabU-Aci 
vtT mri-2 s 4 —Where au order was passed 
V /i l off an application for attaohment of 

immoveable rte dSS-b“der. had not 

on the gtoDoa tha. the dec ^ h(naat a3 

P ald mt f jigld that, no fresh application of a 
directed, similar iu parties, 

preoisely . sim il ar in subject-matter) 

similar m object an I s m.la I wis QQe 

ia entertamaPle whether Co(jei the 

under 3. ^ 8 : „ obmen t, or whether its efi-ot. 

application for the application Irom ihe 

was merely to re without deciding it. 

fi,e Of c e n d ' p fp T I il pa c, 8 1 n o n . 19 A. 49= 4. 

PHKKO V PIBTHI ^ 16 A. 96.] 

w N. >892, 222 . L 

_ . r q ' — Q d Pro . Code. 1882. 

h' ! i(*av fix ,fi f or hear " g f a CaSB t0 

S • ? 56 ' , A hir ' lh.mec-Ke. s .1 -f pita let to 

suit pla.ntifs (Jowl pruc.ed 

appear m m-d l J g z Djliaay was 

unaers. 159. W s IU a ease, by 

fixed for hearing 8 OA n\es and so as to suit 

arrangements wit . nU fl’s pl-ader, but 

the conveniencs of on lb at day, it was 

the latter declined to ob j ec »ed when 

hdd that n-i'h-i * ^ waS their duty to be 

the -said date w*9 • - n defau R of there so 

present on suoh day an f hQ Court was 

appearing, tbe prope ■ " C g o( 8 . 158, C,v. 

to prooeed to ]ndg llAR PERSHXD 

p° B de .906 H =92 P L.R 1907. (55 P.B. IBM. 
fi2 P.R. 1901, 12.) 

0. II— 11* 


Civ. Pro. Code (Acti Y of 1908, XIV of 1882, 
X of 1877, XXILI of 1861 and VIII of 
1859) — continued. 

(3164) — O. 17, r. 3 ( = Ctu. Pro Code, 1882. 
s. 158) — Suit dismissed for default -Plaintiff 
misled by previous action of the Court— Dis- 
cretion of the Court . — Two oases involving 
similar issues were ordered by an officiating 
DisCriot Judge to be tried together, one of the 
oases being transferred from tbe file of the 
Subordinate Judge to that of the District Judge 
for that purpose. The District Judge’s succes- 
sor in office dissociated the two oases, and 
ultimately fixed the 6th February for the hear- 
ing of one of them, and the 8th April for the 
hearing of the other, apparently in ignorance 
of the order passed by his predecessor. Oa the 
30th January, the plaintiff in the oase. whioh 
w-ia fixed for the 6th February, applied for the 
summoning of witnesses and lor a postponement 
of the hearing. The District Judge granted the 
application for summonses but refused to post- 
p >ne the hearing of the oase. In consequence 
of this aetiOD, the attendance of the necessary 
witnesses could not be prooured in time, and, 
on the 6th February, the District Judge, pur- 
porting to act Uuder s. 158 of the Civ. Pro. 
Code, dismissed the plaintiff's suit for default. 
The plaintiff then appealed to the High Court. 
Held that, even if tbe order of the Distriot 
Judge under p. 158 of the Civ. Pro. Code, could 
be considered, on a proper construction of that 
seotion, as a legal order, still the plaintiff might 
reasonably be taken to have been misled by the 
acciou of the Court, and, under the oircum- 
stances, the Court had not exercised a sound 
discretion in dismissi* g the plaintiff’s suit. 
DULHIN SONRAJ KUARI V. AUDHAN BlNGH, 

A W.N. 1 89 i , 112. 

<3 1 65 » — O. 17, r. 3 — Civ Pro Code. 1882, 
s. 158 Ex cu'ion of d.c tu — Order slt king off 
apfjlicati >n for sate of attached property but 
maintaining aUathmuU. — A deoree-nolder, 
haviu& auaohed cecoaia rmveable property of 
her judgment-debtor, applied to have a specified 
portion oi such property sold. Toe Court exe- 
cuting the decree ordered the decree-holder to 
pay certain fees for issue of notice to the 
oppoene aide for tbe purpose of au inquiry as 
t > whether the property sought to be sold was or 
wa3 not ancestral property and directed that the 
ca*e should be brought up again cu a date 
named in the order. Oa that date, the Court 
passed an order striking off the application for 
sale on the mam, aod practically tbe sole, 
*rouud that the lalabuna rtquired had not 
Oeen paid, but at the same time specifically 
maiutaiuiug the attachment. Held that &uoh 
an order could not be taken to have an tffeot 
similar to that of an order in a suit under 
s. 158 of the Civ. Pro. Code, and to bo a bar to 
»ny subs, qaent application of a sim l«r nature. 

wiijayat Husain v. bhafit beqam, awn* 
1893, 12. ' 

(3166.— O 17, r. 3 ( = Act VIII of 1859, 
s. J 48). — Where issues were settled and the oase 
had been adjourned for final disposal, an order of 
dismissal under — for the non-appearance of the 
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Civ Pro. Code (Acta Y of 1908, XIV of 1892, 
X of 1877, XXUI of 1861 and VIII of 
1859) — continued. 

plaintiff could not be properly made. RYALL 
v. SHERMAN, 1 M. 287. 

(3167) — O. 17, r. 3 — Dismissal of suit for 
plaintiff's failure to produce an English transla- 
tion of accounts— Failure to take evidence- - 
Legality of dismissal.— Whore the plaintiff, 
who was ordered by Court to produco an 
English translation of his accounts before the 
adjourned date, failed to do so, and the Court 
thereupon dismissed his suit without taking 
the evidence that plaintiff tendered : Held, that 
the order of dismissal was wrong and that the 
Court was bound to take evidence which was 
available and adjudicate thereon Badar Mal 
v. GUDU MIYA, 8 Iud.Caa. 830 = 9 M.LT. 183. 

(3168) — 0. 17, r.3 ( = old s. 158 of 1882)— 
Attendance of witnesses— Pleaders— Application 
for re-hearing rejected— Effect— The piaiuMff, 
upon whoso application the Court of the first 
instance adj mrued the hearing of the suit, 
failed to cause the attendance of his witnesses 
on the day fixed for the further hearing, and 
the Court of the first instance threw out the 
suit, stating that it did so under s 110, Aot VIII 
of 1859. Both parties to the suit were repre- 
sented on that* day by tbeir pleaders. Tbe 
Court of the first instance subsequently enter- 
tained and rejected an application under s. 119 
for a ro-hearmg. Tbe lower appellate Court 
admitted and allowed an appeal against the 
order of the Court of the first instance. Both 
the orders of the lower Courts were reversed, it 
being hold that the Court of the fi^st instance 
must be regarded as having acted under s. 148 

of ibe Code. Kashi Parshad v Debi Das, 
7 N.W.P. 77. ( Over ruled, 22 A. 66, F. B.; J). t 
34 C. 235. J 


Civ. Pro. Code (Acts Y of 1908, XIV of 188$ 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

not pass such an order, it must dismiss the 
suit under ss. 110 and 147, Civ. Pro. Code. It 
oannot decide the suit on the record, for s. 148 
does not apply in that case. Sain Das v. 
MUSSAMMAT RAJJI, 32 P-R. 1873. 

(3168 a 2) — O. 17, r, 3 l— Civ. Pro Cede , 
1859, s. 148) — Value of the suit under dispute — 
Plaintiff's case disposed of befere ascertainment 
of the value— Power of Cowt to do so— Where 
the value of tbe 6uit was under dispute and 
had not been ascertained, it was hold that the 
record was not complete, and that the Court 
had no power to dispose ol the suit under s. 148, 
Civ. Pro. Code, reserving the valuation of the 
suit for a supplementary order as to stamp 
and oosts. MUSSAMMAT UTTUR KOUR v. 
atm A Singh, 20 P.R 1870. 

(3168-a 3)— O. XVII, r. 3-— See DISMISSAL 
OF SUIT, 23 A. 462 = A. W.N. 1901, 149. 

(3169. b)— O. XVII, r. 3 — See Remand, 12 
W.R. 23. 

(3168 c)— O XVII. r.3 — See RES JUDICATA 

— ADJUDICATION, 10 M 72. 

■sic*-** — o XVd, r 3- See Rks Judicata 
Judgments on prelimin ry points 

EFFECT OF, 1 l W.R. 250. 

(3 1 69-f O XVII, r.3 See RES JUDICATA 

— RES JUDICATA IN EXECUTION PROCEED- 
INGS. »8 M. 131. 

(3l68-#»-H— O X VIT, r. 3 — See NOS. 306, 348, 
349. 2802-0, 2924 />, 2842, 2843 2848 2958 

2SS7, 2888. 2889. 2910. 3017, 30 9, 3146, to 
3153, siqyra and No. 5748, Infra. 


(3168-a) - O. 17, r. 3 (-Civ. Pro Code, 1859, 
s. 148) PI in/ ff filling ,o predt c wduess s 
on fixed d t - Su t d smissed by fir t Cour- 
Du y of Commissno cr appeal to enquire ml j 
the muse of plaintiff's default. — The Court 
having «>keu plaintiff to produco witnesses on 
a cortam day, both partios failed to appear that 
day and the suit was dismissed. Two days 
afterwards the plaintiff applied to have his case 

restored to the file on the ground of bis being 

prevented by illness to produce witnesses on 
that date. The Lower Court refused tho appli- 
cation. The G mmi.-sion, on appeal, omitted 
to decide whoiher plaintiff had been prevented 
by any s< llinent ciuso from, producing on that 
date. II Id, that the Commissioner, by this 
omission erre.i in law, and that the procedure 
of the fir.^t Court was harsh and injurious. 
KESRA 8JNGH v. SAHIB SlNGH, 14 P.R 1870. 

(3168-a- 1) O. 17, r Hi = Civ, Pro Ccd-\ 1859 
s. 148) — Nun- die dance of tidier party— On 
adjourned hear mg— Procedure. — Where a part 
hoard case has been adjourned and tho parties 
do not appear on the day of adjourned hearing, 
the Court may order another adjournment 
to enable the parties to appoar. If Court do 


! (3169-/)— O. XVII, r. 3 ss. 69. 70, 71— 

Execution of decree— Powers of C 'Hector to 
whose Court a decree has been transferred for 
execution— See COLLECTOR. A.W N 1893, 28. 


'3169)— O. 17, r. 3. $. 104, () 43, r. 1 ( = 
*58 and 588. civ Pro Code,- 18s i\— power 
of Pi t‘ic! J udg j o dismiss th* su it under s 15S 
Aun.alogi list an order • f the Ditui Judge, 
d is mi ssi g he suit und-r s 158- P elimmary 
• bje lion • h 1 1 no a i peal lay from such an O' dcr 
<'/ i l>c D is r ct Ji.dg •- Omtr oi District Judge , 
dismiss y ;h suit under s. i 5S. amounts to 
decree — A pi , ll ./- Court, power if, to a t u-.d-r 


s. 158. confined to appeals befon if.— The 
plain! iff'-appolUnis afier produeii g so mo evi- 
dence in the Court of first instance absented 
themselves on tho date fixed bi, the Court fer 
! producing other evidence in the case. The 
Court, however, or. the evidence as it stood on 
! l h° record, passed a decree in favour of tho 
plain tiffs- appellants. On appeal by the defend- 
j ant, the District Judge allowed the appeal 
and passed an order, dismissing the suit, 
under the provisions of 9 . 158 of the Code. A 
further appeal wa3 lodged by tho plaintiffa- 
appellants against the order of tho Distriok 
Judge, dismissing tho suit. On the hearing of 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, | Civ. Pro. Code (Acts Y of 1903, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of . X of 1877, XXIII of 1SG1 and VIII of 
1859) — continued, , 1859)- continued. 


the appeal a preliminary objection was taken, 
that no appeal lay as the order pa=s°d by the 
District Judge was under s. 15S. Held that 
the District Judge had no power on appeal to 
pass an order under s. 158, and even assuming 
that he had, he could only exercise such powers 
with reference to the appeal before him, and 
not with reference to the suit in the Court of 
first instance. The Judge having set aside wnat 
was undoubtedly a decree, his order dismissing 
the suit also amounted to a decree and an 
appeal lay from his order. KUSHERv. JuGRAG 
8INGH, 10 O.C, 245. 

(3169-a) — 0. 17, r, 3, O 9. r i-Adjourned 
hearing— Plaintiffs absent— Want of instruction 
to pleader— Dismissal of suit-Reme At 
sn adjourned hearing ot a suit, the plainuns 
were uot present and their pleader intimated 
to the Court that he had no instructions to 
go on with the oase. The suit was thereupon 
dismissed on the ground that tbe claim was 
not proved. The plamtifis then made an 
application lor restoration under U 1A, 
c 4 Tbe Munsil dismissed the application 
and hi, oruer was affi.med by the District 
Judge. Upon revision, 7 usU that the applica- 
tion did not lie, ibe plain' iS-’ remedy be '“^ y 
way ol appeal against the Mm.-lls dec t • 
GAURA HIM V. GHAS1TIYA, 8 A L.J. UM. 

<22 A. 6th F.) 

•.3170)— 0. 17. r. 3, O. 41, r. 19, s. Ui, 0. 47, 

r. 1 ( = ss. 158, 558, W. Civ- ^ ® 

-Limitation Act iXV of ISVI . «*• “ 
art \ 68 — Suit dismiss, d in default A pp 
against dismissal also dismissed .i- ^)uu 
Application to restore appal viide af.ermy 
of 30 daps -Application heated as ; e “ 1, 

if. * P : o Code The plaintiff appealed, but 
?he‘ appeal was dismissed by Divisional 

mzssvm 

f 0 °the defendants to show oa»« : agam .he 

sprigs 

held i be order of - £ Bei(it that tbe 

plaintiff applied » 15Q of the Coda was 

order passed uu • d t be merits, 

iliegal and the case must be «'£° ed ^ [he 

(23 H. 462, R.) appeal having been 

application to re- the per i ud 

made after the expiry dl ^, S sal 

not being “tendible.^h^ treatiog the appli- 
became fiaal. He • . W as no irregular- 

cation as one for r® 71 ’ lower appellate 

ity «n the proceedings of . ^ lAL> 7 P.L. 

Court. KASHI 482-124 P.W R. 1910. 

r 1910-6 Ind. Cas 482-1^ r. 

Q n 41 r 27 — Procedure 
(3171)-0. 17. r. 3, O. 4 ’ _ uh wit nesses 

-Order f or JiZl n a - Default of plain- 
at adjourned htar ^ { J of suite- On a 
tiff's witnesses — Dtsmxssa 


date to which the hearing had been adjourn- 
ed, the witnesses for the plaintiffs in » suit 
pending in the Court, of the Subordinate Judge 
din uot appear (the parties with their respective 
pleaders being present;, but neither an applica- 
tion for adjournment was made nor an order to 
enforco the attendance of the witnesses was 
asked for by the plaintiffs, and the Court appar- 
ently aoting under O. XVII, r. 3, Code of Civil 
Procedure, dismissed the suit. The District 
Judge, on appeal, dealt with the oase as though 
the plaintiffs had made a default in appearing 
and remanded the case for trial according to the 
law. Held, that the Judge had committed an 
error of procedure and he ought to have pro- 
ceeded under O. XLI, r. 27 of the Code. Ram 

Narain Dube v. Jagdeo Misir, 8 A.L.J, 
839. 

0. XYIII.r. I ( = 1882, s. 179 = 1877, s. 

179. 

(317 1-a) — O. XVIII, r. 1— Sec NOS. 298-a, 
2410, supra- 

(3.71 a-U— O. XVIII. rr. l, 2 (1)— See 
MESNE PROFITS— RIGHT TO MESNE PRO- 
FITS, 9 C.L. R. 1. 

(3171-6) — O. XVIII, rr. 1, 2 (l)— See RIGHT 
TO BEGIN, 7 C.L.R 274. 

‘3171 c ) — O XVID, rr. 1, 2(1), (2), 3 (3) — 
Examination of defendant as witness for plain- 
tiff at tbe very outset of the case, propriety of 

— S>‘e Res judicata, Miscellaneous, 116 
P.W. R Lb08. 

O. XYI1I. r. 2, para (1) ( = 1882, s. 179 = 

1877, s. 179 . and para (2/ ( = 1882, s, 180 
= 1877, s 1 80> . 

(31721—0 18, r. 2 — Suit by decree-holder 
against judgme-t-d‘'bto>- — Tiv<) daughters of 
deb ar inter v-ne Death of one— D fault of 
other to produce evidnic* — Effect.— Wn.-re two 
daughter-* of a judgment-debtor intervened to 
claim certain property in respect of which a 
suit was brought by the decree-holder, and one 
of tbe two daughters died during the pendency 
of the suit, the heir or the deceased daughter 
could not be hold responsible for the default of 
the survivor to produce evidence. RAMAUN- 
GHONARAIN v. BESSIN LAUL. 5 W R. 179. 

(3172 a)— O. XVIII, r. 2— See NOS. 2110-6, 
3171c, supra 

(3172-6) — O. XVIII. rr. 2 (2). (3). 3 — See 

Evidence— General, 6 B.L.R. App. 70 = 

14 W.R 397. 

O XYIII, r. 3 ( = 1882, s. 180=1877, s. 

180 

(3172-c) O XVIII, r. 3— See NOS. 2410-6, 
3171 c, 3 172-<7, supra. 

0. XYIII, r. 4 ( = 1882,1. 181 = 1877, a. 181 

= 1859. s. 172). 

(3172-c?) — O..XVIII, r. 4— See NOS 399,3103, 

3140, supra. 
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Civ Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1 859 ) — continued. 

0. XYII1. r. 5 ( = 1882, s, 182 = 1877. 

s. 182=1859, s. 172. 

(3172. e ) — 0. XVIII, r. 5 — See NO, 399, supra. 

0. XYIII, r. 6 ( = 1882, s. 188 = 1877, s. 183 

=*1859,s. 172). 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

evidence was not recorded in accordance with 
s. 189 of the Giv. Pro Code. CHETHRU GOPE 
v. 8RI Charan Bhagat, 9 C.W.N. 420. (9 C. 
W.N, 418: F.) 

(3175-a) — O. XVIII, r. 13 — See No. 399, 

supra. 


(3172-/) — O. XVIII, r. 6 — See No. 399 supra. 

0. XYIII, r. 8 ( = 1882, s. 184 = 1877, s 184 

= 1859, s. 172). 

(3173) — O. 18, r . 9 ( = Civ . Pro Code , 1877, 
s. 184) Insolvency cases— Procedure — Revision. 

Where the District Judge allowed an appli- 
cation to be deolared an insolvent, without con- 
sidering every one of the objections urged before 
him, and did not dispose of each point sepa- 
rately and clearly on the evidence ; held that 
the order was liable to be enterfered within 

revision. Beni Prasad v. MuHamuad KHAN, 
A. W.N. 1882, 184. 

(3173 a)— O. XVIII, r. 8— See No. 399, supra , 

0. XYIII, r. 9 ( = 1882, s. 185 = 1877, s. 185 

v. =1859 s. 172). 

(3173-6) O. XVIII, r. 9 — See No. 399 supra. 

0 XYIII, r. 101(1882 a. 186 = 1877 s. 186 = 

1859, s. 172) 1 

(3173-c) O. XVIII, r. 10-Sce No. 399, supra I 

0. XYIII, r. 11 ( = 1882 s. 187 = 1877, 

s. 187, 1859. s. 172). j 

(3173-d) 0. XVIII, r. 11 — SeeNO. 399s ujra ! 

0. XYIII. r 12 ( = 1882, a. 188= 1877. 

S. 188= 1859. s. 172). 


(3I73-e)-0. XVIII, r. 12-See No. 399. 
supra. 


0. XYIl, r. 13 ( = 1882. s 189 = 1877 
• . 189 = 1859, s 172;. 


(3174—0 18, r. 131=4* » 80 % Civ Pto. Code - 
1882)— Mom ot recording « vid nee -Subst nice 
of each wt 'ess's ivi-i.na o 6 * recorded Ah 
straci of while eviunce nut enough — Evi 
dene of p if men t —a MoIusmI Sunil Onis«. 
Court ougut, iq akiug evidence, t > record »h* 
substance of each witness’s evuimco 11 cord 
mg, simply, an abstract o< the bubstaneool i he 
whole of the ovidenoe let in bv tbe plaintiff or 
the defendant, is not a duo o nnpliauoo with tbe 
provisions of this scoti »n. Wh-re a paymonr, j.. 
alleged by the plaintiff to take his case out of 
the bar by limitation, iho Court ought to fi id 
whether such payment wss on aoountof 
pnnoi ps | or interest due under the bond sued 

on. A MitlTH.V 8HAHA v. PaNCHKORI SH \H \ 

9CW.N.418. 

(3.75-0 I «,r 18 ( = Civ Pro Codi. 1*82, 
s. 1*9, Re O' aing the su^stinc-* of cv* fence — 

Case m which it was hold, setting asido the 
judgment and decree of a Small Cause Court 
Judge and direoting a new trial, that the 


i 


i 


i 


0. XYIII, r. 14= ( = 1882, s. 190 = 1877, 

s 190 = 1859. s. 172). 

(3175-6)— 0. XVIII, r. 14— See No 399,swpra, 

— 0. XYIII, r. 15 ( = 1882, s. 191 = 1877, 
s. 191) 

(3176 — 0. 18, r. 15 ( = s. 191. Civ. Pro. Cole, 
1882 ) — Suit commence i by wrong plaintiff — 
Oraer of appellate Court directing the fust 
Court to dispos -* of the suit after substituting 
new plaintiffs— Right of defendant to claim de 
novo trial after remand.— A suit was disposed 
of by the Munsif, though objection was taken 
by defendant to plaintiff's maintaining the 
suit. Ou appeal, the Sub Judge remanded the 
suit for disposal after striking off the plain- 
tiff's name from the record and substituting new 
plaintiffs in his stead. When the suit came 
on for hearing before tbe Munsif after the 
remand order, the defendant asked the succes- 
sor of the Distriot Munsif, who had originally 
disposed of the suit, for a de novo trial This 
was refused : Qeld, that a de novo trial should 
have been granted s. 191, Civ. Pro. Code, 1882, 
not applying to the oase. KRISHNA BAI v. 

Collector and Government agent, 

Tanjorb, 9 Ind. Cas, 254 = 9 M L T 824, 

(3176-a) — 0, XVIII, r. 15 — See JUDGE — 

Powers and duties of judges. 8 a. 576 = 

A W N 18«6, 195, F.B., 8 A. 35 = A.W.N, 
1885. 332. 

(3176-6) — 0. XVIII, r. 1 5-Sce No. 506 
supra. 

'3177 )-(). 18, r. 15. s. 33, 0. 20. r. I, 
O. 41, rr. ‘23.25 ( = (.’m* Pro. Code 1*82, 
ss. 191, Id*. 562, 566> — Power of Judqr to d die 
case on crid nee tak n down ry his p edeces- 
sor -Compel n:y of Chi f Court to temand 
case ou g unds oth r ih <n sotcificd in 562 
ant 566, Code of Civil Price ture. — tit Id. mat a 
J udge, who n i? not heard any part ot t'uo evi- 
dence and oeiore wnom no part of the prooced- 
• ugs have taken place, is not competent to pro- 
ceed io judgment, until he h is given the parties 
an opportunity of appearing before him and 
siv iug their respective oases. Judgments 
reo irded without observing these essential ruloa 
of procedure are illegil and must bo set aside. 
In is competent for the Ohiel Court to remand 
a OAso to rectify errors, omissions and deleots, 
which, unle-s s> rectified, would result in 
>enous misoarriage or failure o( justice, on 
grounds other thau those provided for in ss. 562 
md r.66 of the Code of Civil Prooedure. 

oher Khan v. Bahadur shah, 91 PR- 
190*. (7 A 857, 8 A. 35. 110 P.R. 1886, IT 

A. i9, 23 M. *46, R.) 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X oi 1877, XX11I of 1861 and VIII of 

1859/— c. ntinued. 


Civ. Pro. Code -Acts Y of 190B, XIV of 1882, 
X of 1877, XXUI of 1861 and VIII of 
18591 — continued. 


(3 78)— 0. i8, r. 15, 0. 20, r. 1 — Evidence 
recjid .a by one Judge — Power of su ces->ur to 
deci c TraiiSur </ case— Notice to pa.Ues.— 

TOuugo s. 1 9 i. «0 XV Lil, r. 15) proves foe 
the case of a Judge dying or leaving the Uourt 
beloro the conclusion of a suit and gives his 
successor power to deal with the evidence, as if 
he himself had taken it down, it dues not em- 
power the Judge to decide a case on evidence 
taken down oy his predecessor, witbouc giviug 
notice to the parties and giving than an oppor- 
tunity of oeing heard oe.ore judgment is pro- 
nounced. SARDAR M^HTAB V. ^ 1U ^* 

SOBHV K.AUH, liO P.R loss. yi • 

19U4 J 

l3i79l— 0. 18, r. 15, 0. 20, r. 1. »• 83 l-Cto. 

Pro. Cote. 1882. ch. 15, ». lJ1 - li)SI , 
manna o/ suit — Power of Judge to act 

on evidence token down by In, ode ecsso r 

Wtioco a Judge wbo b*s ‘ dk “° a ‘ exc e ot 

deuoe in a sun, ami o-implotod ibe besting except 

utuUB ( n n >mel on Doth sides, 

fnr Lhe arguments of U-UUsei uu . 

is transfected, bis suoceee-r cannot take P 

oase at that point, and proceed to pees juug 

-:t“ and nLee ^ 

~ ^ ^ 

take uu the case at the puiQ' . 

— defers tbe coentneneement u, lhe bea, 
£rd.;:^^--e^ofb.e B c : . d a ; , : 

b°tb Sides luptodUO^tbe.t pco uoda< oiu 00 

done 'by allowing the evl ^ Q ^ 0 ie faring the 
predecessor to oe P U V“ } » b ° u aQ0Q1( i fi .ally dc- 
arguments on both si , h uimSdll ne ard 

oide the case whic « Judes does not 

S5V ibis’ »«»«; b “‘ ofi l b> b?r predf 

tb e point at *£“> oao6 upon materials 

oessur, and deoi bim> be * ot s i.ieg-tU), 

yjLwoh w^re uc t would oe uu»mded f 

9, e.tf. i»oi ] 

(3 ibO. 0> ' S 'p ro 1 b i ° de 10 ’ ««* " 3 “ U tri '- d 

19 >, i98, Cv P>o. b auv tntr 

peUi, oy 0,.e J f>l U i! Of evidence 

-tina vgs Of jo m r oue j u uge 

tricu m tne ^'- £ - h ; r UU ' 1 7: pl e,, miners nicer 
anu pac.ly », unnihe. u flnaings and 

tbe ticet Jmige c.iue u eV'Uenoe had been 
direnteu that alte orig „ ge oi tbe lauus 

rakou witn iegar a certain suape. 

tbe dual decree should k ca6 „ aisagI eed 

l^o^tToXJ Judge did not have tb e 


foroe of a decree and that it was the decision of 
the second Judge that deoided the suit, and 
that it was that decree that was appealable, 
and not ibe order of the first. Judge. Ma NYO 

V. Ma Yauk. 4 L B.R 256. 

— 0 XYIII. r. 16 ( = 1882, s. 192 = 1877, 
s. la^= 1859. s. 173.) 

(3 80 «)-0. XVIII, r. 16-See NO. 399, 

supra. 

— 0 XIX, r. 3 (1882, s. 194 = 1877, s 194.) 
(3180 b) — 0. XIX, r. 1 — See No. 2757, supra. 

0. XIX, r. 3 ( = 1882, a. 196= 1877, 

I. 196,. 

1318 i> — 0 19, r. 3 — Affidavit, contents of — 
P*a ti e — Re-tea'i'ig if an application — 
Jurisdiction of Courts.— Where one proposes to 
rely on an affidavit, .he provisions of O. XIX, 
r. 3. must De striotly followed, and every affi- 
davit should clearly express how much i9 a 
sta'ement of the deponent’s kuowJedge and 
how much is a statement of his belief, and 
tbe grounds of belief must be stated with suffi- 
cient particularity to enable the Court to Judge 
whether it would be safe to act on the 
deponent’s belief. The Court has inherent 
power to re hear a matter before the Court’s 
or-ier passed at a previous bearing is perfected. 
P-.DMAB TI DASI v. KASIK LAL DHAR, 37 C. 
259 = 6 lad Cas. 666. 

0. XX, r 1(1882, s. 198 = 1877, s. 198 = 

1839, b. 183.) 

(318i a, -O. XX, r. I — See NOS. 399,521, 
522, 523, d099, 3 177 to 3180, supra. 

0. XX, r. 2 =(1882, s 199= 1877,8 199.) 

(3182i—0 20, r. 2 ( = s 1 99, Civ. Pro. Code , 
18h2 - Judgment written when Judge on leave 

— D livery by suc e^or in office-- Validity — 
Evidence Act (I of io72., s. 6o, cl. e and cl. 
,g — QolltUoraie recoros - Evidence of record - 
kteutr and tie ks a> to general result of iheir 
eximtnQri'.on oi the reco^as —Admissiuitiiy . — 
Wuere a Juuge who uad heard a oase took 
leave, belore putting his judgment in writing, 
and me judgment suos<.quem ly written was 
delivered oy his buooea&or in office, held, chat 
tne judgment was properly pronounced, the 
provisions ol e. 199, Civ. Pro. Code, having 
tjeeu complied wuh When, in order to asoer- 
taiu the history of certain properties in suit, 
me J udge o jok the evidence of me record keeper 

i and clerks in charge of the Collectorate reoords 
| aud registers, as to Lhe general result of their 
' examination of these dcouments, aiud it did 
1 not appear ibat the documents could be con- 
veniently examined in Court, held, that s. 65, 
cl. ie) ot tbe Evidenoe Aot does not require that 
certified copies of the records should be pro- 
j duoed in suoh oircumstanoes, the case falling 
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Civ Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877. XXIII of 1861 aud VIII of 
1959; — continued. 

within ' he provision of el. ig) of that section, 
r m-) tho. Judge acted rightly under the latter 
clause. R\NI SUNDAR IyOER v. CHAND- 

rkshwar pros \ n narayan Singh, u 

C.W.N 501 = 34 C. 293. [Avpr.. 85 C. 7 66 = 
32 C.W.N. 632=7 C.L.J. 666 = 4 M.L.T. 33 J 

(3183. -0. vO. r. 2 l = >. 19.1. < it. Pro. Cede, 
.1882) — Ju iqmvnt, written offer Judge uris 

transferred— Validity— Juuym-.nl n served ioo 

long. A Judge who heard the evidence in the 
ease is entitled, under e. J'JJ of the Code of 
Civil Procedure, to write his judgment and 
sent it to his successor for delivery, although 
the judgment was written hv him after be left 
the judioial poi.t which h u was occupying when 
he heard the case. SATYENDRA NATH ROY 
CHOWDHURI v SRIMxTI T’HAKURANI I<AS 
TURA KUMARI GHATWALIN AND LALA BRI.I 
BEHARI HAHAI v. SRIMATI TH'KURaNI 

Kastura Kumari Ghatwalin, 12 C.W N. 
682, F.B. = 7 C L J. 666 = 4 M L T. 33 = 35 0. 
756. (11 C.W.N. 501, 34 C. 233 , Appr.\ 7 Bom. 
L.R. 951, 9 W.R. 1, 17 W.R. 475. li.) 

(3184)— 0. 20, r. 2 y-Civ. Pro. Cole. 1899, 
s. 199 — Judgment wripen by a Judge offer 
making over charge of his office not invalid.— 
The action of t he Judge in taking away records 
to another district is exceedingly irregular. A 
judgment written by a Judge after ho has left 
the district and pronounced by his successor is 
not invalid. MAUNG IHA HMWIS v. MAUNG 
AUNG Ba. U.B.R 1897—1901 , Yol. II, 246. 
(17 W.R. 475, F.) 

(3184-n) — o. XX, r. 2 — See INTEREST- 
CASES where Interest was not speci- ! 

FICALLY PROVIDED FOR, 3 B. 202. 

(31851-0. 20, r 2. 0. 41, r. 25 i = Civ. Pro. 
Code, 1882, ss. 199 and 566 1 — Transfer of Juage 
afttr hearing but before judgment - Judgment j 
pronoun ed y his succ>$sor — Appeal — Issues | 
remitted by Appellate Court.— A Subordinate ' 
Judgo heard a suit,, but w is trmsferred before f 
bo had delivered judgmont. He however, seut : 
his judgment to bis sucocssor in < Rico , by whom 
it was delivered. On appeal the District Judge, 
UDder the erroneous opinion that tho Sub- 
ordinate Judgo had no power to deliver tho 
judgment of his predecessor, remanded all the 
issues to the lower Court for (rial and report, 
purporting to act Under s. 066 of th' Code i 
of Civil Procedure The High O.-urt whilst I 
holding that i ho order remitting issues under 
8. 5GG ought not to h ivo boon made, de- 1 
olined to interfere, is not being shown that 
any injustice had been dono to any party by • 
reason of the procedure adopted by the Court i 

below. East Hopetown Tea Company, Ln. 1 
v. Kallu, A.W.N. 1904, 131. 

I 

0. XX, r. 3 ( = 1882, 3.202 = 1877, s 202 = ‘ 

1839, s. 185. 

(3186) — 0. 20, r. 3 ( = Civ. Pro, Code, 1677, ! 
s, 202) — Omission to decree lor partition — Correc • j 
lion of judgment — Review, — Tho omission to 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1661 and VIII 0 f 
1859) — continued. 

enter in the judgment a decision in favour of 
the plaintiff’s claim for partition, in a suit for 
possession and partition, is not an error which 
' can^be corrected under ?. 907, Civ. Pro. Code, 
It is an omission to decree a part of the 
‘ Haim, and so nlf-cts a miterial part of the case. 

* T ' oe P ro P r remedy is by review of judement. 

i Gang a Sahai v Cheda Lad, a.w.N. 1881, 

57. * 


(3l67i—0. 20. r. 3 ( = C'iu. Pro. Code, 1877, 
c z02)— Ad lit ion to judgment.— In a suit by 
respondent for possession of a grove containing 
21 mango trees, and for the recovery of Rs. 40 
j the value of mangoes, the lower appellate Court, 
od the 21st, July, 1880, gave him a decree for 
i Ra. 14. for value of fruits appropriated. On the 
14th August, I860, the lower appellate Court 
, a(idcd •'* postoript to ns judgmont and gave a 
decree for th»* land, U eld that it *r rt9 not proper 
to make the addition. HARJ AS v. SHIR DAYAL, 

A.W.N, 1881, 93. 

| (3188) O 20, r. 3 f = Cir. Pro. Code , 1882, 

j s. 202— Application for leave to ay-ptal to Privy 
i Coun tl— Anien nn n* of judgment -Limitation 
Act, XI of 1877, art 177. — On an application by 
' tbo applicants under s. 202 of the Code of Civil 
1 Procedure, oortain arithmetical errors were 
corrected by the Court in the judgment pissed 
on the 13th May 1898. The decree had uot 
been drawn up prior to 6 th June 18.49, tho date 
of the amendment. It was subsequently pre- 
pared in accordance with the amended judg- 
ment, and bore date 13th May 1898, the date 
of the judgment. Tho applicant applied under 
s. 593. Civ. Pro. Code, for permission to appeal 
to Her Majesty in Council “from tho decree of 
13th May 1898, as amended by an order of 6 th 
Juae 1898.” Tho application was made more 
thau six months after I3tli May, 189S. Held, 
that tho application was barred by the law of 
limitation under art. 177 of Act XV of 1877. 
Tho judgment, having been amended uuder 
s. 202 of tho Civ. Pro. Code, the amendment had 
not tho effect of substituting a uew judgmeut 
bearing tho date 6 th Juno 189S. for the judg- 
ment. of 1 3th May 1898, and the decree, whioh 
was prepared subsequent to the amendment. 
Wi " rightly dated 13th May 1S98- ZlNAT 
lill‘,1 v. JAHANGIR B.AKHSH KHAN, 2 O.C.235. 


(3188-a) O. XX, r. 3— Sec No. 2330, supra. 

(3IS9 i—O. 20. r. 3. s. 99 (=*Civ. Pro. Code, 
1882, ns. 202. 578)--£r* dene? .Id, 5 91 — Julge 
not dating order on claim -Order not invalid— 
Cite may ie proved by other evidence.— It is au 
irregularity on the part of a Judge, who dis- 
allows a persons claim, uot to date tho order 
wheroby he disallows it. Rut this irregularity 
does not invalidate tho order. Regard boiug 
had to ss, 578 and 202, Civ. Pro. Code, it 
cannot bo considered that the omission to date 
the order is fatal to its acquiring legal operation 
from the date on whioh the order was made ; 
the omission to date it is a mere error of form 
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Civ. 'Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 

1 859> — continued. 

which does not preclude the date from being 
proved bv other evidence. SURYANARAYANA 
v. NILAM4NI. 1 M.LJ. 478. 

(3100) -0. >0, r. 3, 0. 47, r. 1. s. IK ( = ss. 
202 ou 'i 623. Civ Pro. Code, 18 82)— Judgment— 
Ol e) ical errors -Review not neecssmy When 
inadverten-.lv wrong words are used in a judg- 
ment in describing the property in suit, the 
corrections may be made on an application 
under s. 202 of the Civ. Pro. Code and an appli- 
cation for review is not necessary to do so. 

Mum RaM v. BaRHMI, 40 P L R. 1908 = 49 
p.W.R. 1908. 

(3190 no — O. XX, r. 3 (\)-See PRACTICE 
AND PROCEDURE, 15 B. 145. 

0 # XX, r 4 ( = 1882, s. 203 = 1877, s. 203 = 

1859, s. 185). 

(3 19 U — 0. 20, r. 4 i—old s. 203) Object — 
Section discretionary .— Tuia seot-on, mough 
not requiring Judges of Small Cause courts to 
ewe reason for their decision on simple ques 
t ons of Uot, does oot empower them to deeds 
difficult questions of law io an arbitrary and 
og htod m inner, with me assigning their tea- 
1 r the same. The discretion given in this 

S ms, * -rcsed ,o 

ocder - HiRI 

MaL v. NIKKA. 78 P.R 1895. 

^ ^ on V 4 l -old s. 203)— Limit of 

(‘m2) 0.0, ; fuigr _ Tbis section being 

discretion Q 11 he dif , ore tion thereby given 

merely perinissiv , d> Where intricate 

must be judieia y ^ mere m ust be 

l6gai ^^Tt be record to satisfy the superior 
something on t has not j gD ored any 

Court that the JUag g iRUT CHAND v. 

material °° as ' ® a nd CENTRAL INDIA 
BOMBAY, BARODA A j896 [f „ 

RAILWAY COMPANY, ** 

P.R. 1901 •• , .^ 03 , Civ. Pro. Code. 

(3193! O 20. * • ■ ’ Uue Court, contents 

13821 — Ju <J mcn : J t Cal -la reversing a deci- 

of- Judgment of rei ■ • ‘ lower appellate 

s.on ol the first Coo"- ' !>l30 the points 

Court should state ‘ / ^ nd thea its deoisiou 

which are raised befo ’ (oc that decision. 

on sunk P->' Dt9 f “lolVnot he left to spell out 

The High Court should lUta Court by 

the meauing of ths> ' ioog P 0 [ findings both 
gathering together P fir5t Court and the 

from the judgmen f ^ RT iL i v . MaHO- 

jUd ?: n «nsH AN PP 7 fad- Cas 421. 

n o'o v 4 i=Civ. Pro. Code 1682. 
(3194)— O. 20. r. 4 Q m2 ll Cause Cviiri 
S.m)-Judgmen ^Jj‘ Court Acl . 1887 
Contents of Sm- judgment of a Small 

s 25. — Reid, that s^J^e indication that 
Causes Court should bea^ ^ th9 weighing of 

tha Judge a PP lie . d h0 ' r a or of the conclusion 
the evidence ou the re mere words 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1SS2, 
X of 1877. XXfll of 1861 and VIII of 
1859) — continued. 

Pro. Code. SAAIAND KHAN V. PlR BAKSH. 
57 P.R. 1901. (13 A. 533, 23 B. 335, 41 

P.R. 1896. F.) 

(3194 a) — O. 20, r. 4 — Judgment — Require- 
ments of, iindtr r. 4 — Non compliance ici h — 
III- q di/i / — Judgment of Court of Small Causes. 
— The icqairements of a judgment as laid dovvu 
by O. XX, r. 4, Civ. Pro. Code, 1903, are 
imperative, and uo judgment which does not 
supply them is a legal decision ot the oase. No 
judgment of a Court of Small Causes, which does 
not specifically set out the points for determina- 
tion, or from the terms of which such points 
cannot be readily ascertained, is a legal decision 
of the case. HASANKHAN v. JASRAJ. 7 N.L R. 
146. 

(3194-a-l) — O. 20. r. 4 I = Civ . Pro. Code , 
1882, .s. 203> — Smalt Cause suit - Judgment not 
in accordance with law — Interference by High 
Cow t— Provincial Smalt Cause Courts Act (IX 
of 1887 j, s. 25. — Where, in a small cause suit to 
recover a certain sum of money, the plaintiff 
called six witnesses to prove his claim(tbe defend- 
ant beiog e.r parte > and the Judge dismissed the 
claim with the judgment— 0 Claim not proved, 
claim rejected with costs,” the High Court 
interfered in the exeroiseof its powers of revision 
under s. 25 of Act IX of 1887 and gave a deoree 
for the plaintiff, the judgment of the Small 
Cause Court not being in accordance with s. 203 
of the Civ Pro. Code, 1882. In a case where 
there is nothing to exoite suspicion and the 
pliintiff has given suoh proof of his claim as the 
law requires, the plaintiff is entitled and the 
High Court is entitled to have some indication 
from the Judge of the point upou which he dis- 
misses the suit, to show that ho is not acting 
from mere caprice or in ignorance of the rules of 
law whioh regulate the proof requisite to estab- 
lish a plaintiff’s claim— Per Farran , C.J. A 
deoree founded on a judgment not containing 
the deoision on the points required by s. 203, 
Civ. Pro. Code, 1892, is not according to law. 
The error under s. 203 brings the case within 
the jurisdiction of the High Court, whioh would, 
on feeling convinced that a failurr of justice has 
occurred, pass an order whicn will rectify the 
mistake — Per Fulton, J BAI JASODA v. BA- 
MANSHA. 23 B. 334. [P..5C.LJ 413; Cons. 

,0 Expl. , 27 B. 503 ; R , 6 C.L J. 527.] 

(3194 a-2) — O. XX, r.4 — Judgment not defec- 
tive merely beoau-e no specific issues framed 

See CONTRACT ACT, 1872, s. 73, 5 H.L.T. 
215. 

(3194-0 O. XX, r. 4 — Prooeduca to be 
followed in appealable cases— See LIMITATION 
ACT. 1909, art. 120, 4 P.W.R. 1907 = 27 P L 
R. 1907. 

(3I94-c)— O. XX, r. 4— See SMALL CAUSE 

Court — Mofussil. jurisdiction of— Mis- 
cellaneous, 15 M.L J. 223. 

(3194-di O. XX, r. 4, s. 99— See HIGH 

Court, Jurisdiction of— n.w.p a w m 

1892,160. . 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 
X o( 1877, XXIIf of 1861 and VIII of 
1859)— continued. 

(3195) 0 20, r 4. 0 41. r. 23, s 141 

< = $s v 03. 56 , 647. Civ. Pio Cede. 1.882* — 
Judgment of Sm >1 Cou.e Cou.it Rtvi^ion .- — 
8. 203 will not t m* hit f ven a Small Cause Court 
Judge to dispose * f \ case in a mam t»r which 
pives n* if her I he prims, nor any guarantee that 
he fi ffirvenily understood the cause. The II gb 
Court, r n rr vision, remanded a 8ma)l Cause suit 
for retrial under the analogy of c . 562 read with 
*■ 647, on tbe ground that the judgment of th^ 
lower Court did m»f c mnly with • f»e prnv»sio» s 

of s. v03 Mamk Rahmatv. Shiva Prasad 
13 A 833= A. W N. 1891, 172 |Ds.12A 

W.N 160 ; Not F. , 6 C.L. J 627; F. 57 P.R 
3901. J 

0 XX. r. 8 ' = 1882, s. 204 = 1877 , s 204 

= 1889 s. 186/. 


Ciy. Pro Code (Acts Y of 1908, XIV of 1682, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

by force of s. 582. s. 204, may apply to appeals. 
5 W.R. '.C 63, Relied on: 10 C.1095, 11 C. 
01 ; 76 d , 644, 60. 3.9, 4 M. 134, R.)-Per 
R .mpini i/.-Ttie case should be remanded for 
• be determination of tbe uature cf toe defend- 
am B ’ tenancy inasmuch as the lower Courts 
bad no jurisdiction to determine such issues 
after having held od the first issu° that the 
suit was not- m untamable. ISMAIL KHAN 

Mahomed v Hari charan Pal, 9 C W N. 
60. 5 W.R. P.v . 63, D. ; 4 M 134, i0 c. i095, 
14 C. 544. 1 3 C. 17, l8 C. 647, 18 B. 597, 
17 A. 174, 24 C. 900, 4 C.W.N. 210, 5 C.W. 
N 846, 6 C.W.N. 352. R.\ 

— 0. XX. r 6(1882, as. 206,221 = 1877, 
ss 206, 221=1899, s. 189.) 


(3196 - O, /0 r. 5 < = Civ. Pm Code , iRR\ 
s. 204 — Jm gmn it n appealable cates— F>ndi g - 
on oil i 1 su- s iiOl to be x c> rpoi atm in deer. e — 
Them b it s ad visa bJe • f* h i in appealaule cases 
the ( ( urt Mould as far as may be practicable 
record its findings on all importani i.-su**s in a 
suit or appeal and not merely the on#* on which 
tbe final decision is based, >ei, tbe fii.rii/ g in 
suob nsue or ie-ms, should not form p r* ni 
the decree. RALDEO 8INGH v DHARAM 
KDNWAR 26 A. 234 (5 W R.P C. 63. R. 

(3196 a)— O XX. r. 5 — Sec ISSUES -MIS- 
CELLANEOUS, JO C. 1095. 

(3196-6)— 0 XX, r. 5 — See No. 350, supra , 
and No 6467, i-fra. 


(3197)— 0 v0. r. 6,0 41, rr. 23. 3! f = ss.20 
662, 574, C>v Pro. Co< c, i*H2i— Dismi sal i 
suit if some of the »$*?<£.- Juri^dictoi of Con 
iodtt i vi ne < thei issues — hemana — P a tnc.- 
In a suit lnr * jiot mml, the main lt-su* s in 1 1 
case related to the validity of the plaintifl 
lease and the character of the defendant’s ho « 
mg The fi-st Court bold that tbe plaintifl 
lease was not valid, but instead of oism'ssii 
the puit on that one point entered into 1 1 
merits and found on tho evidence that the di 
fondants h^d a pennant ni. r gh» ana o. uld n* 
be eject# d on a r i tico to quit Too lw 
appellate Court nfll imd tin fir- Oun’s jnuj 
ment on nil pom.s The H g. C un, .w, r i„ 
the finding c n J c fir-t pnmi. h, l,t that «l 

plaint. fi'a Jeesc was Vihd. Held by Mtuhai 
C.J. t agreeing with Mit>a, J. — Tha* tho lew 
Courts had jurisdiction and very propeil 
exercised that ju> isdtet i< n in deciding >»i| 1 1 , 
lfisuep, and it was nor necessary to renin, d t». 
case, there hr mg / he gliding of fact that th 
defendant’s rights were permanent. P> r Mur , 
J' Chapt« r XLI of tho Code, ls82, whnv 
deals with appeals from original decrees 
contains not) i. g which may bo construe 
as expressly taking away the power of an ap 
pellate Court to record its (innings on all th 
points argued before it, notwithstanding tha 


(3193) — 0 20. r. 6 ( = $. 206, Civ. Pro. Code, 

1 877) — Ct n tn s tf decree. — Civ. Pro. Code, 
1877, s. *0e.-3. /06 of the Civ. Pro. Code, 

among other things, that a 
cecren “shall specify clearly ihe relief granted or 
the determination of tbe suit.” Held , accord- 
ingly, in a suit on a hypothecation bond, in 
which the property hypothecs ted was detailed 
and i he properly itself imphaded as a defend- 
in', hat a “ Decree for plaintiff in favour of 
bi?> o a m and costs against defendant ” was to 
oe regarded as a simple money-decree, and not 
<s one for the enforcement of tbe lien. 

Thamman Singh v Ganga Ram 2 A 842. 

IT 1 , 2 A. 345. 3 A. 388, F.B =A.W.N. 1881, 
4-i J D., tl B. 177. J 

(8 199 i—O V0, r. 6 ( = Civ Pro. Cod', 1^77, 
s. iOG) Dc ic not tvibo ying pi (-visions of 
judgment- -sm ndtnent on appeal — Where the 
iuwt'i appeil to Court decided that- certain 
addi.ious io ihe morigaged property mads by the 
mortgagee should bo demolish'd and 'hit the 
inoiigagee was entitled to take away the 
materials, but tho decree was silent ab ut the 
nm val OI tbe materials, htld. that, although 
the proper course would have been to have appli- 
ed lor the amendment of tbe decree, and not to 
have preferred an appeal, the decree of the 
lower Court should be supphmented by declar- 
ing the morgageo entitled to remove ihe 
tunci lals when the budding was rirmolisbed. 
RANSI V. Hira L.al, A.W.N. 1881, 60. 

•3 199-a — 0. XX, r. 6— Sec LIMITATION 
ACT I90s. art. 181, 11 B. 284. 

13199 6 —0. XX. r. 6— See LIMITATION 
ACT, 1908, art. 181, 4 A. 23= 1 A. W tN. 114. 

(3199 c — 0. XX. r. 6 — Sea REVIEW 
-General, a W.N. 1862, 72. 

<3199 c 11- 0 XX, r 6- Sac NOS. 1%, 351, 
352 513, 537 to 645. 1707, 2350 to 2390. 2b21,- 
supra, and Nos 3225-A, 3236, 6300, in/ra. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

(3 199- c£) 0. £0, r. 6, s. 115 — Limitation foe 

application under seotion— Power of High 
Court to interfere in revision where the lower 
Court declined to correct a clerical error — See 

Limitation— General, h o.C. 208. 

(3199-fi) — O. 20, r. 6, s. 1)5— See REVISION 
—General, ioi P.R. 1888. 

<3199-// — O. 20, r 6, s. 152 — See COSTS — 
Special Cases, 4 M.L.J. 280. 

(3199-<7) — O. 20, r. 6 and a. 152 — Application 
for amendment of order absolute, not a step-in- 
aid of execution — See EXECUTION OF DECREE 

—Miscellaneous, a. w.N. 1905. 108 = 2 A. 
L.J. 287 = 27 A. 575. 

(3199-/0—0. 20, r. 6, a. 152— Pleader’s fees, 
how to be calculated in a suit for pre-emption 
— Oudh Civil Digest, paragraph 288, Rule 4 — 
Deoree, amendment of — See LEGAL PRACTI- 
TIONERS— PLEADER, 7 O.C. 43. 

(3199-i)— O. 20, r. 6, s. 152— See LIMITA- 
TION ACT, 1908, art. 181, 9 A. 364 = A. W.N. 
1887, 79. 

(3199-;)- O. 20, r. 6, a. 152 — See LIMITA- 
TION ACT, 1908, art 182— STEP-IN-AID OF 
EXECUTION. 13 A. 124 = A.W.N. 1891, 32. 

(3199 k)- O. 20, r. 6, s. 152— See TRANSFER 
of Property act, i 88*2, s. 90, a. w.N. 1904. 
268. 

(3200)— O. 20, r. 6, ss. 152, 47 ( = ss . 206 and 
244, Civ. Pro. Code % 11-82) — Decree awarding 
interest at a higher rate than what the judgment 
provided— Amendment of decree after execution 

Application for restitution of excess money 

realized in execution — Limitation Act, arts • 
178 and 179. — A certain decree, a9 drawn up, 
awarded interest on the decretal amount at a 
higher rate than what the judgment bad provi- 
ded. In execution, the decree-holder realized 
the amount specified iu the deoree. More than 
three years later, the deoree was amended at 
the instance of the judgmeut-debtor. There- 
upon, the judgment-debtor applied to the 
Court below for a refund of the amount, which 
had been realized from him in excess of the sum 
payable under the deoree as amended. Held, 
that the application by the judgment-debtor 
was not an application for execution, but one 
under s. 244, Civ. Pro. Code, for restitution of 
an amount which had. in execution o. the 
decree, been realized in excess. Such an 
application is not governed by art. 1.9 but-by 
art 17b of tbe Limitation Act, time beginning 
to run from the date tbe decree was amandsd 
Before that date, no application for a refund of 
the amount could be made, as such application 

i,i a have been inconsistent with the terms of 
the" decree as it ‘»*e 0 stood HabNAM Chan- 

, UcM Code. 

\j j iSml - Application t» bring decree 

C. II—U5 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882 

1877 >. XX “I °l 1861 and Vlli of 
1859)— continued. 

tnto confirmity with judgment. ‘-Held that 
where a decree-holder applied under s. 623 of 
the Civ. Pro Code, for review of judgment 
instead of under s. 206 to have bis oeeree 
brought into conformity with the judgment, 
this was no reason for disturbing the order 
whmh he obtained and which he was in fact 

entit ed to although the application should, 

baVS be6D made UDder s - 206 - 
m :^3,m UD DIN KHAH v - DHANN0 - 

(3201- a) — O. 20, r. 6, s. 152, s. 115 — See 

r°82^a ION ~ GENERAL - 6 A - »5 -a!wS 

9n (3 9 2 i 01 'o~ a 20, r - 6 ' "• 152 ' 6ch - n, rr. 16 
20, 21 See AWARD, 4 O.C. 82. 

(3202) — O. 20, rr. 6, 7 f = s. IRQ cii i d 
Code, 1859)— Contents of decree Civ. Pro. Code' 
18/7, s. 206. -Where, in a suit for money and 
enforcement of the lien on the. property hypothe- 
cated in a bond, the decree was for the “ olaim 

as brought” w.thout any specification as “ 
the relief sought by the plaintiff for the enforce- 
ment of the hen. held, that this was only a 
money-decree and not one enforcing the lien. 

It is not for the Court to construe the relief 
granted by a deoree by reference to the particu- 
lars of the claim set forth in it. These are 

be 6et forth in deoree, but it is 
also obligatory to sete up clearly the relief 

HARs e nrn r ^ determina ^ 0Q of tbe suit. 

W P V 8 H 70 V ' n ,q H p 2 k A - 34S - 'H.O.B.N 
vy.r., 1370. p. 29, R.a. No. 75, 1873 F R 

n A - “** F ‘ j S A ' N0 - ol W7 
F.B ii A CBd) Cff " aA ' 388 - 

" iS ;.^ 1882 ’ 8 - 208=1877 s - 203 

»85U.^KSSSi 5ft» 

=St=W®: ts. 2SS l 1 : B 

Zn„ Pl T nltffS r Joint d '"ee in favour " all 
-Death of one of plaintiffs- Respondents Bet s 

f{ ot t rXTof tr^in",^' ° d f ■ (tr f c/ - The 

tbe date of defiv^y^’^r 

the validity o, the t h T 

under s. 205. Civ. Pro Code tn ? 6 . ,8 » 

on which the judgment is pronounced Where 8 
in an appeal by the defendent against art’ 
for arrears of rent passed joint]/ deoree 

all the plaintiffs, the heirs 1 of one of thl 0 *! 1 - 0 * 
tiffs who died subsequent to the sj h ? lai ?' 

delivery of judgment againat wh -wu te of the 

preferred, were not made parties held thaftV 8 
appeal oould not proceed and must fail bl*?* the 
of defeot of parties, BEJOY Gopal Bnn£ B ° a 
UMESH Chcndra Bose 6 c»» i« 

O.W.N. 981.] • !96. [tf., 

(3203-a)— O, XX. r. 7 -See No . 8202, 5ttpra , 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 

1859) — continued. 


C!y. Pro. Code (Acts Y of 1908, XIV of 1882, 
X cf 1877, XXIII of 1861 and VIII of 
1859 )— con tin ued. 


0 XX. r. 9 ( = 1882, s. 207 = 1877, s. 207 

= 1859 s. 1 90). 

: 3 204) — 0. 20. r. 9 < = s. 207, Civ. Pro. Code , 
18-12) — Decree— Omission to specify boundaries 
or numbers of irnrnovjable property decreed — 
Detail s in the plaint to be read in the decree. — 
Id this case, the decree of the first Court des- 
cribed the property decreed as the property 
in suit ” without specification of kharsa 
numbers or boundaries and so also did the 
judgment. There was no variance with the 
judgment nor any clerical or arithmetical 
error, oalling for an amendment under s 206, 
Civ. Pro. Code. The executing Court, however, 
deolined to exeoute in the absence of tall 
details in the deoree. Held, that the Court 
should havo read into the decree the details 
given in the plaint and should have proceeded 
to execute the deoree with the help of those 

details. Gordhan Das v. Rughnandan 
DAS, 74 P R. 1903 = 182 P.L.R. 1903. [fi.,48, 

P.R, 1906= 104 P.L.R. 1906.] 

(3204-a) — O. XX, r. 9 —See NO. 5305, infra. 

0. XX. r. 10 (=1882, s 208 = 1877, s. 208 

= 1839, s. 191.) 


(3209) — O. 20, r. 11 {**Civ. Pro. Code, 1882, 
s 210 ) — Inherent power of Court to stay execu- 
tion at the time cf decree .— The power to order 
stay of execution at the time of passing a deoree 
is not unreasonable or in violation of any prin- 
ciples of justice, in view of O. XX, r, 11, Civ. 
Prc. Code, 1908. The old Code though it did 
not expressly confer such a power did dot take 
away suoh powers as are inherent in a Court 
to do justice between the parties. PALANI- 
APPA CHETTIAR v. VELAYUTHA PlLLAI, 7 

M.L.T. 131 =5 Ind. Cas. 421. 

(3210)— O. 20, r. 11 t = Civ. Pro. Code , 1982, 
s. 210 ) — Application for instalments to be fixed. 
— Where an application not purporting or 
reoitiog itself to be a petition under s. 210, Civ, 
Pro. Code, is in every respect exaotly what a 
petition under that seotion might be expeoted 
to be, and was presented within two and a half 
months after the passing of the decree, held. 
that the petition must be presumed to have been 
made under s. 210, Civ. Pro. Code, notwith- 
standing that the word ikrarnama was used in 
the petition and the order passed by the Court 
was merely to enter it in the register of undis- 
charged deorees. NaBI BAKSR v. GORI MAL. 
23 P.L.R. 1901. 


(3204 6) O, 20, r. 10 See No. 2384, snpra. 

(3205) — O. 20, r. 10, O. 21, r. 31 ( = Civ. Pro. 
Code. 1882, ss. 208, 259) — Alternative decree 
for money in decree for moveable property — No i 
option given to judgment-debtor — Alternative 
remedy enforceable after order for delivery 
becoming fruitless. — The judgment-debtor gets 
no option under a deoree for the return of 
moveable property. The money amount in- 
serted in the deoree is inserted under s. 208 of 
the Code which requires that an amount of 
money should be inserted in tho deoree as an 
alternative if delivery cannot be had. It is 
therefore only when, after putting in force 
8.259 of the Codo, it is found that it is impossible 
to obtain the property ordered to be delivered, 
that the alternative amount in the deoree comes 
into operation. MANAVIKRAMAN v. MOYAN- 
KUTTI 13 M.L.J. 444. 

O. XX. r. 11, (= 1882, 8.210 = 1877, s. 210 

= 1339, 8. 194.) 

(3206)— O. 20, r. 11 ( = Ctu. Pro . Code. 1859, 

S. 194). Ig should not be applied to au aotion 
for money duo on an instalment bond, the terms 
of which had been broken. LUCHMENAUTH 

Doogur, V. Haradhun Mookerjeb, 2 Hay 

93. 

(3207 & 3208)— O. 20, r. 11 ( = of<2 s. 210)— 
Scope of — Decree payable by instalments. — This 
seotion whioh enables a Court to ordor, in pass- 
ing money-deorees, payment to be made by 
instalments, will not appy to a deuroe in a suit 
for recovering a debt by the sale of immoveable 
•property hypothecated as a seourity for the 
payment of tho eamo. AMIR CHAND v. Harm. 

49 P.R. 1887. 


(3211)— O. 20, r. 11— Decree— Instalments. — 
The discretion vested in a Court under O. 20, 
r. 11, to make a decreo payable in instalments, 
must be judicially and not arbitariiy exorcised. 
The mere fact that the defendant is hard-pressed 
is not by itself a sufficient reason to justify a 
decree for instalments spread over for many 
years. BaLGOBINDRAM BHAKAT v. CHHED- 
DILAL Saha, 11 C.L.3. 431 = 6 Ind. Cas. 332. 

(3212) — O. 20; r. 11 { = $. 210, Civ. Pro . Code , 
1992i — High Court — Order to make money - 
decrees payable by instalments — Under s. 210 of 
the Civ. Pro. Code, the High Court has the 
power to make its money-decrees payable by 
instalment. POMA v. GILLESPIE, 9 Bora. L. 

R. 143 = 31 B. 348. 

(3213) — O. 20, r. 11 (»Cit>. Pro. Code . 1882 
I s. 210) — lnstalments-bond— Power to pass dtcree 
payable by instalments. — Where an instalment- 
bond provided that, in default of payment of 
any one of the instalments, the whole amount 
would bo recoverable, held, that the Court had 
no jurisdiction, without the cousent of the 
parties to pass a deoree for payment by instal- 
ments. Baldeo Das v. dasaundhi Khan, 
187 P.L.R. 1901. (4 B. 96, F.) 

(3214)— O. 20. r. 11 ( = $. 214, Civ. Fro. Code . 
1882) — Formal order not drawn up— Construc- 
tion of order — Deal intention — Limitation . — In 
construing pleadings, judgments and deorees 
and orders passed iu this country, the most 
liberal construction must always be accepted. 
Where a judgment was passed on the 21st July. 
1902, and on the 24 th, an arrangement by the 
parties to pay the decretal amount by instal- 
ments was filed and explained to the judgment- 
debtor, who accepted the terms but no formal 
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'Civ. Pro. Code (Acts Y of 1908, XIV of 1892, 

X of 1877. XXIII of 1861 and VIII of 

1859)— continued, 

orders were passed under s. 210, Civ. Pro. Code 
and the formal deoree in the oase was drawn up 
on the 25th, aooording to the original judgment, 
the decree bearing the date of the judgment, 
and, thereafter, the judgment-debtor paid the 
instalments regularly up to June, 1905. Held, 
an application by the decree-holder for execu- 
tion for the balance of the judgment debt, 
presented on the 17th February, 1906. was not 
barred. KEDAR Nath Banerjee v. KULMAN 
SARDAR, 9 C.L.J. 25. 


• i 


(3215)— O. 20, r. 11 ( = $. 210. Civ. Pro. 
Code, 1882 ) —Lenders and borrowers— Suit on 
promissory note — Equitable mortgage as secu- 
rity for loan— Decree for payment of claim by 
instalments . — Where the suit was on a promis- 
sory-note, but it appeared that, as seourity for 
the loan, the plaintiffs held the title-deeds of a 
house, or in other words, an equitable mort- 
gage, and the Court ordered payment of the 
olaim by instalments, held that, if the plain- 
tiffs had pursued all their remedies and had 
sued to have their lien deolared, and for a 
mortgage-deoree for sale, the defendant would 
have had time given within which to pay, and 
that if the lenders abandon their proper remedy 
in order to avoid one of the consequences or 
the original oontract with the borrower, it is 
not unreasonable or inequitable that the Court 
should, as far as possible, put the borrowers in 
the same position as if the lenders had sought 
for their proper remedy. ALANEAPPa CHETTY 
v. MIRAJAM BEE, 1 L.B.R. 81. 

(321 61—0. 20, r. 11— Court's power to order 
payment of decree by instalments . — Where, 
without the consent of the plaintiff, a Court 
orders a defendant to satisfy a decree for Rs. 
1,200 by 12 instalments of Rs. 100 per annum, 
held, that such an order deferring execution of 
the decree for 12 years can only be passed for 
some sufficient reason. RAM GOPAL ROY v. 
RAM TONOO CHATTERJEE, 6 W.R. 89. 

(3217) — O. 20, r. 11 ( = Civ . Pro. Code, 1877. 

3 2to) — Decree directing payment by instalments 
— Validity . — The Court of first iustanoe gave a 
deoree for the suit amount, costs and interest 
at 6 per oent, but direoted that the amount of 
the deoree should be payable by ten equal half- 
yearly instalments, with interests at 6 per oent. 
as the defendants were “ in an embarrassed con- 
dition.” The plaintiff on appeal contended 
that his interest would be injuriously affeoted 
by the deoree. The High Court allowed the 
appellant’s contention and gave him a deoree 
in a lump sum for the whole olaim and costs, 

with interests at 6 per cent. BlSHEN CHAND 

V. JANG BAHDUR, A.W.N. 1882, 102. 

(3217-fl)— o. 20. r. 11— See High Court, 
jurisdiction of— Bombay, 9 bom. l.r. 
143 = 31 B. 348. * , 

(3217-6)— O. 20, r. ll-—See INSTALMENTS, 

4 B. 9(5. ’• 


ei». Pro C° d e (acts Y of 1908, XIV of 18 S 2 

ZxVZ™!? 1 of 1861 ■- 

lSt I 908 ' art 20 'is2-Period prom 1 which 
Limitation begins to run, 7 M. 152 

- a 

TpSt, s 

c.w.N.'e";r S " BE “ 1CT ™ «• V n. 

(3217 h) O. 20, 7-. li ( = oid s. 210)— o 8 

under s° 210 not 

to Trent of I A ^ S ^ 7i ™ e ff^t-Court how 
ine tn ha j application, though not purport- 
g to be made under s. 210, which was vet in 

ou e g r ht r t e o sp b e e°L?;h a r tion uoder 

SSt,' 61 wHf * 

(3217 -h)—0. 20, r. 31 and O 34 r 

%sm § gpg 

a mortgagor personal^ \h« ^ ? de ’ a g ainsfe 

sar-rtStt? Tsa= 

r * ^2 ( = 1882, sb, 211 212 = .R77 
S3. 211, 212 = 1859, sa. 196, 197). ’ 

(3217i)-0. 20 r io Ty,f* . 

profits when claimable - 21^°“ meane 

bpecial Cases, 33 0^329, S l TERESE “ 

— Suits^for a B sr FITS 

MENT IN EXECUTION 1 R T £ a o ASSESS ' 

»■« « » , 

..S’i'LL ! ,t, ' a .S 

the date of awarding possession * T ^ 

Pbopits- G enerau, P i Bo rr 8 S£ 6 e 38 ^^ 

# 

.(3217-Zl — O. XX r i 9 _o. xt 
169. 276/ 336, 353, 633, Vp™’ 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 2877, XXIII of 1861 and VIII of 
1859) — continued. 

(3217-w) — 0. 20, r. 12, s. 2 (12)— See 

Mesne Profits— Mode of assessment. 

2 Bom. L.R. 709* 

0. XX, r. 13 ( = 1882, s. 213=* 1877, s. 213). 

(3218)— O. 21, r. 13 ( = .s. 213, Civ. Pro. 
Code , 1877) — Administration suit — Jurisdiction 
of Civil Court —8. 213, Civ. Pro. Code, recog- 
nises the possibility of administration suits 
being instituted and tried under the Code, 
providing for them accordingly. The juriedic- 
tion as to such a suit does not depend upon 
whether the deceased person is one to whose 
estate the Indian Succession Act is applicable. 

Mussammat Rukman v. Brij Mohan Lad, 
68 P.R. 1881. 

(3218 a)— 0. 20, r. 13— Sec PUN. ACT IV 
OF 1872, s. 17, 67 P.R. 1892. 

(3219)— 0. 20, r. 13, ss. 52, 64 ( = ss. 213, 
252, 276, Civ. Pro. Code, 1882)— Lis pendens— 
Money d(cree against the estate of a deceased 
debtor— Cliam for mere money-decree not an 
administration suit — Mortgage by heir— Rights 
of aecree holder and mortgagee — The creditor 
of a deceased person obtained a deoroo for money 
payable by instalments against his assets in the 
hands of his son and heir, the defendant in the 
case. Pending tbo appeal by the plaintifl, the 
defendant mortgaged the property in suit whioh 
belonged to the deceased debtor to satisfy the 
claim of another oreditor of tho deceased. The 
plaintiff contended that the mortgage was 
invalid having been made pending the disposal 
of his case and that he could sell the property 
free from tho mortgage lien. Held, that the 
deoree obtained by the plaintifl not being a 
deoree binding tho property, and his suit not 
being one in tho nature of an administration 
suit, the mortgage was not invalid, and the 
plaintifl could sell the property only subject to 
the mortgage. BaGHU Mal v. Pat RaM, 52 
P.L.R. 1908, (7 A. 122, 9 C. 406, 29 M. 508, 26 
A. 28, Appr 19 A. 504, 8 C. 20, 370, Disappr.) 

(3220)— O* 20, r. 13, s. 73, O. 38, r. 12, 
ss. 115, 136 (~ss. 213, 295, 490, 622, 648, Civ. 
Pro. Code , 1881) — Attachment prior to judgment 
—Application for rateable distribution — Older 
by District Judge.— When there ha? been an 
attachment bolore judgment, the attaching 
oreditor is entitled to a rateable share, under 
s, 295, aDd no fresh application aftor decree and 
before realization is necessary. (19 M. 72, R.) 
Under n. 648, Civ. Pro. Code, even property 
outside the jurisdiction of the Court >n which a 
suit is pending can bo attached by that Court 
in anticipation of its judgment. AMAHA 
VEEBAYYA V. ANUMALA CHETTI PlCHAYYA, 

4 M.L.T. 348. (7 O.W.N. 216. JR.) 

0. XX, r. 14 ( = 1882. I. 214 = 1877, 

B. 214), 

. (3221)— O. 20, r. 14 ( = Civ. Pro . Code, 1882, 
s. 214)— Pre-emption— Person asserting right 


Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 

inpossession — Applicability. — S. 214 of the Code 
oomtemplat.es oases where the party seeking 
to enforoe a right of pre emption is out of 
possession and is inapplicable to instances in 
which parties setting up such a right are already 
In possession. KRISHNA MENON V. KESAVAN, 

20 M. 305. 

(3222'— O. 20, r. 14 ( = s. 214, Civ. Pro. Code, 
1882 )— Decree lor pre-emption— Money not 
deposited within time fixe d— Obligation or liabi- 
lity incurred— No vested right in procedure — 
Code of Civil Procedure (1908), s. 148— General 
Clauses Act (1897). s 6.— Where a deoree for 
pre-emption directed that the consideration for 
the sale should be deposited within a certain 
time which expired after tho coming into 
operation of the new Code of Civil Procedure, 
held, that no extension of time oould be grant- 
ed. The plaintifl had incurred an obligation or 
liability under the old Code, aud it was not a 
matter of procedure, and having regard to the 
provisions of s. 6 of the General Glauses Act, 
1897, e. 148 of Aot V of 1908— the new Code 
of Civil Procedure — oven if it is applicable to a 
suit for pre-emption, did not apply to the pre- 
sent case. Jug Ram v. Jew a Ram, 6 A.L.J. 
647 = 3 Ind. Cas. 497. [B., 32 A. 499 = 7 A.L. 

J. 420.] 

(3223)— 0. 20, r. 14 — Decree in pre emption 
suit— Decree fixing price to be paid, ani allow- 
ing costs to be deducted — Payment of decree 
amount after deducting costs— Appellate Court 
1 raising the price to be paid ani reversing order 
| as to costs— Payment of difference without costs 
previously recovered, whether sufficient compli- 
ance with the appellate decree— Subsequent suit 
for costs . — In a suit for pre eruption, the lower 
Court gave a deoree in favour of A for possession 
of property on payment of Rs. 130, authorising 
A to pay the amount after deducting Rs. 5-14-0, 
tho costs adjudged to him. A paid tho amount 
deducting the costs within the time fixed by 
the Court. But on appeal by tho vendee, the 
1 price to be paid was raised to Rs. 512 and the 
I order as to costs was also reversed. No notioe 
of the exact additional amount to be paid wa9 
given to A, who paid in Rs. 82, the difference 
between Rs- 430 and 512. The vendee contend- 
ed that tho appellate decree was not oomplied 
with, since the costs already recovered by A 
were not also paid, and A therefore lost his 
right to possession. Held, einoe the appellate 
Court’s order did not call upon A to pay in 
Rs.512 and costs, but Rs. 512 only, the payment 
of the difference between Rs, 430 aud Rs. 512 
witbiu the time allowed, without the costs already 
realised, was a sufficient compliance with the 
decree of the appellate Court and the vendee 
was separately entitled to recover oosts. BHAG- 

wana v. Goru, 56 P.R. 1910 = 6 Ind. Cat. 9fli 
= 183 P.L.R. 1910. (10 A. 400, F,) 

(3224)— 0. 20, r. 14 Pro. Code , 

1882, s. 214) — Pre-emption decree not providing 
that it would become voidonpre-emptor’s failure 


1833 


THE ALL INDIA DIGE8T, 


1834 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

to pay purchase-money — Effect of failure .— A 
pre emption decree becomeB void after the expiry 
of the period fixed for the payment of the pur- 
chase-money, even if no condition be entered iu 
the decree that it should, in the event of failure 
on the part of the pre-emptor to pay the pur- 
chase money, lapse and become void. GURDIT 
SINGH V..HUKAM 8INGH, 167 P.L.R. 1903 = 
98 P.R. 1903. (14 A. 529, F.) 

(322*).' — 0. 20, r. 14 ( = s. 214, Civ . Pro. 
Code , i882> — Execution of decree— Pre-emption 
— Money paid into Court in accordance wuh 
a decree for pre-emption — Such money im- 
mediately property of person on whose account 
it zuas deposited. — Where a deoree is given for 
pre-emption upon payment of a specified sum 
on or before a certain date, the moment the 
pre-emptor complies with the terms of the 
deoree in his favour by payment into Court 
of the amount due from him, he acquires a 
title to the property, and the money oecomes 
that of the person for payment to whom it was 

deposited. Hakim Vilayat Ali v. abdus- 
BaLAM, A.W.N. 1895, 13. 

(3225-a) — 0. 20, r. 14— See APPEAL— MIS- 
CELLANEOUS, A.W.N. 1888, 22. 

(3225-6) — O. 20, r. 14— See PRE-EMPTION- 
LOSS OF RIGHT TO PRE EMPT BY WAIVER, 
ETC., 18 A. 223 = A.W-N. 1896, 43. 

(3225-c) — O. 20, r. 14— Suit for pre-emption— 
Appeal by purchaser for enhancement of pur- 
ohase-money — Construction of decree of appel- 
late Court confirming decree of first Court but 
silent as to time for payment of purchase— See 
Pre-emption — purchase-money, 48 P.R. 
1906, F.B. -=104 P.L.R. 1906. 

(3225-d) — O. 20. r. 14 — See PRE EMPTION 
—Purchase-Money, 67 P.R. 1695, a.w.N. 
1890, 92 A.W.N. 1887, 243, 70 P.R. 1890, 

F.B.’ 

(3225-e) — O. 20, r. 14 — Decree for pre-emp- 
tion— Efieot of default of payment within time 
Appeal — Exeoution of deoree— See PRE- 
EMPTION-MISCELLANEOUS, A.W.N. 1888, 4. 

H225-U — O. 20, r. 14. ss. 47, 115— See PRE- 
EMPTION-MISCELLANEOUS, H O.C. 144. 

(3225 d\— O. 20, 14 - 9 144 

EMPTION— PURCHASE MONEY, 10 A. 400 = 

A.W.N. 1888, 74. 

(32 25-ft) — O. 20, rr. 14, 6 (3), O- 21. r. 19 

—See pre-emption— miscellaneous, 6 A. 

351 = A.W.N. 1884. 125. 

0. XX, r. 13 ( = 1882, s. 213 = 1877, s. 213). 

/qqQfll— 0. 20, r. 15 ( = 1882, Civ. Pro Code, 

n 3 , 2 r, Partneiship-Dissolution-Jvphcatwn 

s. 215) I artn p . ; in , — jurisdiction, 
for windvr.g face o£ the 

When there " a9 “°7^ g p °“ tne r 8 bip was not 

plaint to shor th ^ £ regarded as one for 

X Juuon of partnership and not mere* one 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

for winding up the business of the firm. Suoh 
a suit must therefore be regarded as an ordinary 
one under s. 215 of the Code and, as suoh, 
should be entertained in the Munsif’s Court. A 

District Judge has no jurisdiction to entertain 

suoh a oase. JAIPAL SINGH v. MaTADIN 

Ram, A.W.N. 1888, 208. 

(3227)— O. 20, r. 15 ( = Civ. Pro. Code, 1882, 
s. 215 (a) Suit for accounts — -Appeal — Small 
Cause Court suit — Punjab Courts Ac'., s. 40 (1) 
(i)— Further appeal— Court Fees Act, 1870. s. 7 
(tv) if) Deficiency for appeal to the lower 
appellate Court — Application for heirs to be 
brought on record — Limitation. — In this suit, 
the plaintiffs prayed (1) that accounts might be 
taken and explained to them ; (2) to be allowed 
to inspect the stroog room in which the offer- 
ings were stored ; (3j for partition of suoh of the 
offerings as were partible, and for their share 
on partition. The suit was valued at Rs. J30, 
as the approximate share of the plaintiffs, and 
at Rs. 500, or account of the inspection of the 
strong room. The suit entailed the consider- 
ation of rules for the management of the 
Bajreshuri temple at Bhauo, Kangra, The 
defendants were the Chawdharis f and the 
plaintiffs were the rest of the pujaris and share- 
holders of the temple. It was declared by the 
first Court that the plaintiffs were entitled to 
have acoounts taken every six months. Held % 
that the suit was a suit for an aooount, though 
a share in the collections was claimed, and the 
suit was excluded by art. 31, sch. II, Act IX 
of 1887, from the jurisdiction of the Court 
of 8mall Causes. (21 B. 248, 17 B. 42, R.) 

A further appeal lay under s. 40 (1) proviso (i) 
under certificate granted by the Divisional 
Judge. Held, also that the preliminary order 
directing accounts to be taken, being a 
decree, was appealable. (8 A. 520, 9 B. 183. 18 
464, Dist.) Bold , also, that the further 
appeal was chargeable with an ad valorem 
Court-fee under a. 7 (12) (f) of the Court 
b ees Act No question as to the amount of 
the fee payable having been raised in, or 
decided by the Divisional Court, the appellants 
were not called upon to make up the deficiency 
m the Court. ( 115 P ,R. 1884, F.) Having regard 
to the number of parties, applications for 
representatives to be brought on the record for 
the parties, who died pending the appeals filed 
after the expiry of the period of limitation, 
were allowed. Kaka Ram v. Ram Sarn, 137 
P.L.R. 1901 = 13 P.R. 1901. 

<3227-a) O. 20, r. 15 — See CONTRACT 
ACT, 1872, s. 265, 5 A. 500 = A.W.N. 1883, 

iUUi 

(3 ^ 27 & ) ~ Q - 20 * 15 — See Jurisdiction 

? 00< ? i yp CouRTS > 7 A * 227, F.B.= A.W.N. 

lOu0| lo« 

(3227-c)— O. 20, r. 15 — See Nos. 470, 507 
supra. *• 

(32281—0. 20, rr. 15, 19 ( = ss. 215 aud 216 
Civ. Pro. Code , 1882)— fleers in favour 



1835 


THE ALL INDIA DIGEST. 


1836 


Chr. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued , 

defendant— Account of partnership — Plaintiff?s 
suit should be dismissed when nothing due to 
him. — The cases in which a deoree oan be madp 
in favour of the defendant are those provided 
for by s. 216 of the Code- In a suit where 
the plaintiff prayed for taking an aooount of a 
dissolved partnership and alleged that a sum 
of Rs. 200 was due to him t but, on taking 
accounts, it appeared that nothing was due to 
him but something was due to the defendants, 
held, that no deoree should be made in favour 
of the defendants, but the suit ought to be dis- 
missed. MlSRI LAL V. BENARSI Lal, 3 A L. 

J. 233 = A W. N. 1906, 111. 

0. XX, r. 16 ( = 1882. s. 213-A). 

(3228-a.) — O. 20, r. 16 — Suit for accounts — 
Procedure — Fixing date for accounts— See 
ACCOUNTS— SUIT FOR ACCOUNTS, A.W.N- 
1905, 1. 

(3228-6) — O. 20, r. 16 — Preliminary deoree 
— Appeal against suoh decree — Court-fees — 
See Court Fees act, 1870, s. 7 (iv> (6), 150 
P.R. 1908. 

(3228-b-l) — O. 20, r. 15 — See No. 470, supra, 

(3228-c) — O. 20, rr. 16, 19 — Suit for ao- 
oounts by prinoipal — Claim for set-off by ageot, 
necessity for— See PRINCIPAL AND AGENT— 
General, 7 A.LJ. 543 = 6 Ind. Cas. 162 = 32 
A. 525. 

(32291—0. 20, r. 16, O, 41, r. 5 i = ss. 215 -A. 
545, Civ . Pro. Code, 1882) — Stay of prelimi- 
nary order— Power of appellate Court. — When 
an appeal is pending in the High Court against 
a preliminary order made in a subordinate 
Court under s. 215-A, Civ. Pro Code, 1882, the 
High Court which has seisin of the appeal, 
(apart from the question whether the oase falls 
within s. 545 of the Code), oan make an order 
staying theoarrying out of suoh order, pending 
the hearing of the appeal. BALKISHEN SHAU 
v. KHUGNU, 31 C. 722, F.B.=8C.W.N. 572. 
[F„ 33 C. 927 = 3 C.L.J. 67 ; B., 3 C.L.J. 29, 
34 C. 1037. F. B. = 1 1 C.W.N. 1030 = 6 C.L.J. 
299 ; D. t 84 C. 1081 = 9 C.W.N. 123.] 

O. XX, r. 19 ( = 1882 and s. 216 = 1877, 

s, 216 = 1889 s. 193). 

(3229-a) — 0.20, r. 19— See NOS. 2822, 38 22- a 
3822-6, 3228, 3228 c, supra . 

0. XX, r. 20 ( = 1882, s. 217=1877,8. 217=* 

1899, s 198 

(8229-5)— 0. 20. r. 20 ( = Ctt>. Pro. Code , 
1859, s. 198) — Delay in furnishing copies of 
judgments— Admission of special appeal —When 
Stamps are put in by a party to a suit as requir- 
ed by Act VIII of 1859, s. 198, a copy of tho 
deoree and judgment must be furnished to him 
without further costs. A District Judge is not 
justified in delaying the giving of theoopy until 
blank papers are put in by the applicant. 

.Rajah Nilmoney Singh Deo v. Oehnibas 
WHAANTI, 12 B,L.R« App. 8 = 20 W.R, 406. 


Civ, Pro. Code (Acts Y of 1908, XIV of 1882 r 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

0. XXI, r.l ( = 1882, s. 237 = 1877, 1 . 267=* 

1859, s. 206). 

See Execution of degree. 

See Limitation Act, 1908, art. 183. 

(3230) — O. 21, r. 1 ( = Civ . Pro. Code , 1877, 
s. 257 (a)) — S. : 257 (a) of Civ. Pro. Code, 
1877, applies only as between the parties to 
the suit and deoree. YELLA v. MUNISAMI, 

6 M. 101, ( F. , 13 B. 67 1; Appr ., 11 A. 226; R., 

6 C.P.L.R. 133, 19 M. 230. U.B.R. 1897—1901, 
Vol. II, 252, 61 P.L.R 1907 = 71 P.W.R. 1907 
= 29 P.R. 1908 ; D , 6 Bom. L.R. 344 = 28 B. 
383.) 

(3231)— O. 21, r. 1 ( = $. 257, Civ. Pro. Code , 
1982) — Decree , payment of— Judgment-debtor. — 

A judgment-debtor has the right, under s. 257, 
Civ. Pro. Code, 1882, to elect to pay the money 
into Court. MADHAY v. RAVJI, 1 Bom. L.R. 
644. 

(3232) — O. 21, r. 1 — Decree— Payment 
of money — Payment into the Court — Court 
closed on the dote of payment— Payment made 
j on the opening of Court. — It was provided by a 
deoree that, if the plaintiff paid Ks. 100 by 
the 10th April 1909 to defendants, the property 
in dispute would belong to tho plaintiff by 
ownership ; otherwise, the ownership would 
rest with the defendants. The plaintiff did not 
pay the money to tho defendants but elected to 
pay the money into Court. And as tho Court 
was oloeed from tho 10th to 13th April, 1909, 
the payment was made into Court on the 14th 
April, 1909. The lower Courts held that, as the 
money had by the terms of the deoree to be 
paid to tho defendants, the plaintiff had no 
option to pay it into Court ; and that, there- 
fore. tho payment into Court was not in com- 
pliance with the terms of the deoree : Held 
that r. 1 of O. XXI of the Code provided 
that all money payable under a deoree should 
be paid into Court or but of Court to the decree- 
holder. The rule enacted that payment into 
Court is a valid compliance with a deoree, 
even though the decree direoted payment to 
the decree-holder. WAN a RAVJI v. NATU 
MURHA, 12 Bom. L.R. 818. 

(3233)— O. 21, r. 1 ( = s. 257 (a), Act XIV of 
1882, Ciu. Pro. Code,)— Decree — Execution — 
Agreement receiving sanction of Court of ex#- 
cation under s 257, (a) — Agreement how enforce 
j ed . — Where the parties oomo to a speoifio 
agreement, whioh has reoeived the sanction of 
the Court of execution under s. 257 (a), Oiv. 
Pro. Code, that the money due under that 
agreement should be realised as in exeoution 
ol deoree rather tha»> by reoourso to a separate 
suit, the exeoution Court is oompetent to re- 
alise the money ou the applioation of the judg^ 
ment-oreditor in the manner agreed upon, the 
Court whioh would try the regular suit brought 
upon suoh an agreement being the same Coact 
whioh would exeoute the deoree to euforoe its 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1869) — continued. 

terms. Thakoor Dyad SINGH v. Sarju 

PERSHAD MISSER, 20 C. 22. (15 B.L.R. 283, 

24 W.R. 193. Rehed on.) [R., 88 P.R. 1904 ; 
Appr., 61 P.L.R. 1907 = 71 P.W.R. 1907 = 29 
P.R. 1908, F.B ] 

(3234)— 0. 2P, r. 1 ( = s. 257, Civ. Pro. Code 
1882)— Death of decree-holder , if relieves, judg- 
ment debtor of duty of pigment— Mode of pay- 
ment — Delay in payment of instalment — In- 
terest. — The death of the decree-holder does not 
relieve the judgment debtor of the duty of 
paying up the decretal debt in one of the several 
modes specified in s. 257, Civ. Pro. Code, 1882. 
He should either deposit the amount in Court as 
direoted in cl. (a) or should take directions from 
the Court under ol. (c). Where the judgment- 
debtor, upon the death of the decree-holder, 
failed to deposit the balance due under an 
instalment decree till long after the date fired 
for the payment of the instalment. Held that 
the judgment-debtor was liable to pay interest 
for the period during whioh the instalment 
remained unpaid. NARENDRA Chandra 
LAHIRI V. CHARU CHANDRA SINGH, 14 

C.W.N. 146 = 5 Ind. Gas. 63. 

(3235) — O* 21, r. 1 ( = s. 257, Civ. Pro. Code , 
1882) — Whether agreement under the section 
bars execution of original decree. — A decree 
passed by a District Court was transferred to a 
Sub-Court for execution. 8ince suoh transfer, 
the parties agreed that the decree-amount 
should be paid by instalments, and applied to 
the Sub-Court to record satisfaction of the 
decree and the Sub-Court did record accord- 
ingly. The judgment-debtor paid some instal- 
ments out of Court and then committed default. 
The deoree-holder, thereupon applied to the 
Distriot Court, that passed the decree, to 
exeoute the decree by arrest of the judgment- 
debtor in respeot of the instalments in arrears. 
This petition was dismissed. The deoree-holder, 
then, applied for execution of the ongmal 
decree itself and applied for stay of pro- 
ceedings till the disposal of this appeal which 
was one against the order of d.smissal of the 
anolioation for the execution of the decree, so 
far as it concerned the instalments due under 

he agreement come to netween the parties 
Since the ordinal transfer of the decree to the 
Hiih Judge. The question for decision, under 
f h "‘ ’circumstances 9 was whether the original 

decree was executable m its original condition 
or as modified by the agreement above al uded 
to or whether the decree was so completely 
extinguished as to be incapable oi execution and 
BO as to necessitate a fresh suit on the agree- 
meat, by reason of the agreement taking the 
^ the original decree and by reason of 

|| , 1^ a a g b Sen e t°and d th'e 
ftiotfon^t hereof did not render the eng, na. decree 

unenforoible ’ am0U uted to str.k- 

Tthe exsoution-prooeedings o2 the register 
ifpending cases. V lower Court ought to 


Civ. Pro. Code (Acts Y’o'f 1908, XIV of 188^. 

X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 

have given efieot to and executed, the original 
deoree after exoluding the modification ponghr. 
to be imported under the agreement. Naman 

Ram v. Muhammad Nawaz Khan, 27 P.L.R. 
1905. (n c. 671. 2° C. 32. 31 C. 822, 19 B*. 
546, 28 B. 393, 24 M. 683, 24 A. 282, 88 P R. 
1904, R.) 

(3236)— O. 21, r. 1— 8ee NOS. 534, 577. 3137. 
supra. 1 

(3237)— O. 21, r. 1, s. 35, O. 20, r. 6(3) 
l = Civ. Pro. Code, 1882, ss. 257, 218)— Order 
of Court to pay day costs, not a decree.— Where 
an order was made under s. 218 of the Code, 
that the defendant should pay the costs of the 
day, and his attorney lodged the amount in 
Court, treating the order as a deoree, under 
s. 257, it was held that the section had no 
application to the amount of oosts awarded in 
applications or under orders which are not 
deorees within the definition of a. 2 of the 

d J‘ ?.^ ANKS v ‘ The secretary of State, 

lc Jfl, 120. 

j (3*238)-— O 21 , rr. 1 and 2 ( = s. 206, Civ. 
Iro Lode, 1859)— Applicability .— S. 206, Aot 
Vill of 1959, applies where execution is 

sought after that law of a deoree passed before 

its eoaotment. BYKUNT GHOSE v. KlSHEN 
CHUNDER GHOSE, 2 W.R. MU. 43. 

(3239)— O. 21, rr. 1 and 2 (=s. 206, Civ. 

1859j— Applicability to Act X of 

P r0V18i0Q 3 of Aot VIII of 1859, 

v a PP 1,cable t0 proceedings under Aot 

^rr^ 59 o G0UR GOBIND 8IRCAR V. HUREE 
MOHUN BanERJEE, 22 W.R. 204. 

21 ‘ rr ' lf 2 Wiv. Pro. Code , 1882, 
s. 253 (-s. 206, Civ. Pro. Code, 1859 )— Debtor 

couJt m0 A^ dccree 7ight of » topa y mone y in * Q 

court- Adjustments to be made through Court . 

Under s. 206, a debtor undee a money-decree 
an at any time bring the amount of his debt 
mto Court to be paid to the judgment-oreditor : 
and by analogy any person against whom there 
is a deoree for the delivery of moveable or im- 
moveable property, may make satisfaction with 
the knowledge of the Court in suoh a way as 
oiroumstancee will admit of. Quant.- Where a 
party simply aots in obedience to a deoree, is he 

the vjnrd sh °"' n S tha ‘ ^ bae done bo by 
the words, no adjustment of a decree, in part 

° r ,a w 0 ^° le . >0 s. 206, Civ. Pro. Code 1859 

By b. 206, Cv. Pro. Code. 1859, all ad 

of decree must be made witn knowledge of 

the Court. Raj Luckhee Chowdhbain v 
320* DYAL TBWAREE CHOWDHBY, J8 W.R.' 

• • J 

s 2061 — ~Abusf ’/ r ' 1, 2 , = Civ - Pr °- Code . 1859 

tz tews- & £ 

"eTu^foX^e^ “ -2 f - 0 

examining the judgnJUK and othem 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXL1I of 1861 and VIII of 

1859) — continued. 

having knowledge, inform itself whether the 
decree has, or has not been satisfied. This, 
however, is merely an inquiry to inform the 
Court ; ihere is no necessity to frame and deoide 
an issue PAREECHUT v. RAGHO GOORDEO, 

2 N.W.P. 48. 

(3242)-0. 21, rr. 1 and 2 ( = s. 206, Civ. 
Pro. Code , 1859} — Adjustment not made through 
Court— Plea of fi.nal release by debtor— Date of. 

— Where ihe debtor pleaded a final release, it 
was held that he should have been called upon to 
state when the alleged arrangement took place 
and that, if it was subsequent to Aot VIII of 
1859, the deoree should have been allowed to 
proceed, as s. 206, Civ. Pro. Code, 1859, forbade 
Courts from reoognising any adjustments not 
made through the Court, and that, if it was 
prior to suoh Act. the Court should consider 
only the bona fides of the adjustment and 
decide the oase. bRINDABUN OHUNDER SIR 
CAR CHOWDHRY v. KHOSHAL CHUNDER 
DUTT, 2 W.R Mis. 2. 

(3243)— O. 21, rr. 1 and 2 ( = s. 206, Civ . Pro . 
Code , 1859) — Decree — Payment cut of Court — 
Suit— Act XXIII of 1861, s. 11.— Held that 

.206, Aot VIII of 1859, and s. 11, Aot XXIII of 
1861, notwithstanding, if a judgment-debtor 
makes a payment to the deoree-holder out of 
Court in satisfaction of his decree and the 
deoree-holder, disregarding suoh payment, and 
failing to certify such payment to tho Court, 
exeoutos and realizss the amount of his deoree, 
the judgment-debtor can bring an aotion in tho 
Civil Court against the deoreo holder for dama- 
ges to recover the money which he paid tho 
deoree-holder in the first instanoe out of Court, 
GUNAMANI DASI v. PRANKISHORI DaSI. 3 
B.L R. 223, F.B. =13 W.R. 69. F.B [F. % 4 3. 

, 295, 7 A. 124 = a.W.N. 1884, 277. 10 C. 354, 

11 0. 671, 16 C. 504 ; /?., ll B H.C. 151, 22 
W.R. 270, 3 A. 538. 5 M. 397, F.B , 9 C, 788 = 

12 O.L.R. 390, 83 P.R. 1884, 15 C. 187, 17 C 
769, F.B , 31 C. 480 = 8 O.W.N. 395, 35 G. 870 
=» 12 C.W.N. 674 = 7 C.L J. 643 ; D. % 10 B. 
155, 11 B. 6, F.B. 21 G. 437.] 

(3244)— O. 21. rr. 1. 2 { = Civ. Pro. Code, 
1859, s. 206) — Decree adjusted between prrties 
by contract binding upon them — Court not bound 
to issue process upon original decree.— Where a 
deoree has been adjusted between the parties by 
a contract binding upon them, a Courtis not 
bound to issue process of execution upon tho 
original decree in violation of the terms of the 
oontraot, although the deoree-holder refuses to 
oertify the adjustment of tho decree under 
s. 206, Civ. Pro, Code, especially where the Court 
executing the deoree is the Court to which the 
parties would go for the purpose of enforoing 
the oontraot. KRISHNAJI KESAVA PUNDIT v. 
SUBBARAYA TAKKER, 7 M.H.C. 387. [R., 2 M. 
L.J. 221.] 

(3245)— O. 21, rr. 1, 2 ( = C«>. Pro. Code . 
1859, s. 206) — Instalment bond— Limitation— - 
Kistbandi — Payment , — Where nearly six years 


Civ, Pro. Code (Acts Y of 1908, XIV of 1883, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued . 

after the exeoution by judgment-debtors of two 
kistbandis, several payments entered on the 
back of the kistbandis, though not made 
through or certified to the Court or denied by 
the judgment-debtors, the plaintiff is entitled 
to prove the paymeuts made to show that hiB 
rigot to sue out execution unefer the kistbandi 
is not barred by limitation. BHUBANESWARI 
DEBI v. DINANATH SANDYAL, 2 B.L R.A.C. 

320 = 11 W.R. 232. [ Appr .. 13 W.R. 40, F.B.= 

4 B.L R. 130. F. B.; R , 15- W.R. 459. J 

(3245 a) — O. 21, rr. 1, 2 ( = Ciu. Pro. Code. 

Act VIII of 1869, s. 206) — Payment towards 
decree , out of Court and not certified— Decree- 
holder collecting the sum a second time by process 
of Court — Judgment-debtor cannot maintain 
suit to recover the amount overpaid. — When the 
judgment-debtor pays a oertaiu sum of money 
towards the deoree, out of Court, and the 
payment in not certified to the Court whioh is 
therefore debarred by s. 206, Civ. Pro. Code, 
from recognizing the payment, and tho deoree- 
holder fraudulently levies the same sum a 
second time through the process of the Court, 
the judgment-debtors cannot maintain a suit to 
reoover the sum overpaid. (By a majority of 
the Court, Scotland , C.J. and lnnes, J., dis- 
senting). ARUNACHELLA PlLLAl V. APPAVU 
PillaI, 3 M.H.C. 188. [Dies., 1 A. 388 ; Not 
F., 6 M. 41 ; R., 7 M.H.C. 387, 3 A. 538, 5 
A. 94, 5 M. 397, II B. 6 ; D. t 1 M. 203.] 

(3246}— 0. 21, rr. 1 and 2 (=s. 206, Civ . 
Pro. Code , 1859}. — A suit to enforce a oontraot 
by whioh a dispute is adjusted between a deoree- 
holder and judgmeut-debtor is not barred by 
Aot VIII of 1859, s. 206. NUJEEM HULLICK 
v. ERFan MOLLAH, 22 W.R 298. [Aipr.. 7 
A. 124 ; D., 21 C. 437. II,, 2 M.L.J. 221, 5 M. 
L.J. 140, II B. 6.] 

(3247)— O. 21, rr. 1, 2— See APPEAL — 
Orders, W.R. 1864, Mis. 38. 

(3248)— O. 21, rr. 1 and 2 — Sre ATTACH- 
MENT-SUBJECTS OF ATTACHMENT. 22 W. 
R. 214. 

(3249 to 8252)— O. 21, rr. 1 and 2— See 

Decree— alteration or amendment of 

DECREE, 4 B.H.C. 85. 

(3253)— O. 21, rr. I and 2— See LIMITATION 
ACT, 1908, art. 84, 1 B. 505. 

(32541—0. 21, rr. 1, 2— See REVIEW— JURIS- 
DICTION TO REVIEW, 3 W.R. Aot X, Rul. 7. 

0. XXI, p. 2 ( = 1882, s. 258 = 1877, s. 258 

= 1839, s. 206). 

See Limitation Act, 1908, art. 182. 

(3255) — O. 21, r. 2 ( = s. 258, Civ. Pro. Coos, 
1877, unamended)— Decree— Payment out of 
Court — Satisfaction not certified — Execution 
— Right of judgment debtor to recover money 
paid out of Cowt by suit . — S. 268 of the Code 
expressly makes it the duty of the deoree-holder 
to oertify to the Court, any payment made oat 
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€iy. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

of Court in satisfaction of a decree, and if the 
deoree-holder, either by fraud or by negligence, 
fails* to discharge that duty, and by reason of 
such failure, the debtor has to pay his debt a 
seoood time, a 6uit would lie at the instance of 
the judgment-debtor against the deoree-holder, 
on the ground of his fraud or negligence. 
VIRARAGHaVA v. SUBBACKA, 5 M 397, F.B. 
[F. ( 6 M. 41, 10 C. 354, 23 B. 394 ; Appr., 8 
M. 277 ; Exp., 15 M. 302 ; R., 10 B. 28«, 11 B. 
6, 21 C. 437 , 20 M. 369, 30 M. 545 ; £>., 18 M. 
26 ,* Diss., 16 M.L.J. 54.] 

(3256)— O. 21, r. 2 ( = s. 258, Civ. Pro. Code, 
1882)— Payment out of Court— Duty of decree- 
holder receiving payment— Failure to certify 
payment to Court — Suit by judgment-debtor to 
recover amoun:— Damages. — The law casts on a 
decree-holder reooiviDg payment of the judge- 
ment-debt out of Court, the duty of certifying 
such payment in satisfaction of the deoree ; and 
if he fails to do so, there is a breach of that 
duty. This implies that, the oause of action 
acorues when the judgment-creditor fails to 
fulfil his duty in the matter. (5 M. 397, 
P.B., F. ; Relerred oase No. 9 of 1905, Madras 
(Unreported) Not F.) So, where a judg- 
ment-debtor remitted money by Post Office 
Ocder, wbioh was reoeived by the decree-holder, 
who failed, however, to certify receipt of the 
amount, and enter satisfaction in Court, it was 
held, that a suit would lie to recover the 
amount so paid, as damages, by reason of the 
defendant’s failure to certify it to the Court. 
MEDAI THALALVOi V. KALIAAI ANNI, 3 M.L. 

T. 13 = 30 M. 543. 

(32571—0. 21, r, 2 — J Execution of decoee— 
Adjsutment of decree— Remand— Presumption. 

]£ f an exeoution-oreditor of C, applied to the 

Court by which the decree was passed, and 
oaused C to be imprisoned under it. C theu 
entered into a compromise upon certain terms 
with K for the adjustment o' the deoree, and K 
thereupon, but without certifying the terms of 
such adjustment to the Court, petitioned for the 
release of C, who was accordingly released. 
Subsequently K again applied to the Court to 
compel satisfaction of the whole amount of the 
decree against C. This application was opposed 
by O on the ground that an adjustment of the 
deoree had taken place between him and K. 
The Judge however, refused to enter into the 
question of the adjustment, as the terms of it 
had not been certified to the Court, under 
a 206 of the Civ. Pro. Code. Held, that the 
Judge was in error that it was the auty of K, 
on applying for the release of C. to certify the 
adjustment to tho Court that .t would be un- 
fust to allow him to take advantage of h.s own 
omission to do so ; and .that not having done 
BoTthe presumption against him was that the 

C, II— 116 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

remanded for that purpose. CHANGO valad 
-Dudha Mahajan v, Kaluram Narayan- 
Dass, 4 B..H.C.A.C, 120. 

(3 258)— O. 21, r. 2 ( = Civ. Pro. Cede, 1882. 
s. 258}— Payment in satisfaction of decree not 
certified to Court . — Where a payment in satis- 
faction of a decree is not certified to the Court 
executing the deoree, the Court must proceed 
as if such payment had not been made. Where 
payment in satisfaction of a decree is made to 
t e judgment-creditor, and he refuse to certify 
it to the Court, he can be made liable fcc refund 
it in an aotion. MEER MaHOMED KAZEN 

JOWmjRRY v. KHETOO BEBEE, 20 W.R, 150. 
[-F., 7 A, 124 R. % li B. 6, F.B ] 

21 ’ r ‘ 2 ( = Civ. Pro. Code, 1882), 
s. 258)— Suit for possession by landlord— Mirasi 
tenure— Direction tn decree for payment of rent 
/ a yment of rent by tenant— Effect— Payment 
, whether to be certified to Court— Where’ in a 
possessory suit by an inamdar against the tenant 
i w 0 up a right to hold the lands under a 
J ™ rasi fceDure . the Court, finding that such was 
the nature of tenure, passes a decree direot- 
ing payment of rent “ as before,” or, in default, 
that plaintiff should recover possession, rents 
• £* ld b ? tbe defendant to the plaintiff out of 
' Court must be deemed as paid under the mirasi 
tennure and not under the decree, and, as such, 
need not be certified to tho Court under s. 258, 
Civ. Pro. Code, 1832. KEDARI v. Gajai, 18 B. 

OSUi 

lfiMi 60 /? 0, , 2 !’ V 2 (=s ' 258 - Clv - Pro - Cod «< 
s*' Uncertified agreement in supersession of 

decree competency of judgment debtors to plead . 

in objection to an application for execution, 

it is not competent for the judgment-debtors 

• n S n e ‘ U P ai “certified agreement iu superses- 

®°“ of , de ° ree 80U Sbt to be executed, since 

BUOh a plea is unsustainable by reason of the 

6 * 258 of theGiv - Pro - Code. 
GANAPATHY AlYAR v. CHINNA CHENGA 

Reddy. ie m.l.j. 33 = 29 M. 312. (21 m ssfi 

R l 12 [F - 17 M L.J. , 527 ,’ 

R- t 12 C.L.J. 312 = 7 Ind. Cas. 55.] 

1882i-pT° , 21 ’ "'J { 7 S ■ 258 ’ Civ ■ Pro - C »*. 

1882) Execution of decree— Power of one of 
severaljoint decree holders to certify satisfaction 

* 6CTee -°™ °< two or more joint 
ae ree hoMera is not competent, without direot 
authority from the other deoree holders to 
certify the Coart salisfotjon of the entire decree 

J Pa /n“4 Dt ° Ut 0f Court - A. 334, 25 M 431 
F--. 22 W.R. 77, D.) The payment. If ' real’ 
cannot operate as discharge of the deoree 
except as to the share therein of the recipient 

P.L A R R 1S06 UJAIN SlNaH ’ M P - R ' 1906 =93 

(3262) — O. 21, r. 2 (=s. 258 Civ Pm rvw*- 
1852 )— Uncertified adjustment of decree— Qua* 

10 f d j us *™ ent between decree- holder^ and 

third party.-— The provisions of s. 258 of thA 
Oiv. Pro. Code, do not debar a Court from 
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CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of I 
1859) — continued . . i 

trying and determining, as between a decree- 
holder and a third party, the question whether 
the decree of the former has been adjusted out 
of Court, even though suoh adjustment may 
no6 have been certified to the Court. TEGH 
SINGH V. AMIN Ohand. 3 A. 269=* A. WN. ' 
1883, 18. (3 A, 533. 3 A, 538, F.) [R„ 10 B. 

155] 

(3263)— 0. 21, r. 2 ( — Civ. Pro. Code, 1882, 
s. 258)— Application for decree absolute fcr fore- 
closure — Plea of payment by defendant — No bar 
to inquiry. — S. 258 does not prohibit an enpuiry 
into the plea of the defendant that the debt 
has been paid, if it arises in the course of pro- 
ceedings on an application under s. 87, Transfer 
of Property Aot for an order absolute for foreclo- 
sure of the mortgage. SITARaM aMRIT Bra- 
1IAN v. Dharmu. 16 C.P.L.R. 111. (8 C.P.LR. 
113, 25 0. 133. R.) 

(3264)— 0. 21, r. 2 ( = Civ . Pro. Code, 1882, 

S. 258 ) — Applicability to application under s. 89 
of Act 1 V of 1882— Jurisdiction to enquire into 
payments. — 8. 258 of tho Civ. Pro. Code, not 
having been made applicable to applications 
under s. 89 of the Transfer of Property Act, by 
any rule issued under s. 104 of the same Aot, 
no certificate is ueoessary for payment ploaded 
in discharge of a mortgage decree. Even if 
8. 258 be applicable, until a deoree absolute is 
made under s. 89 of the T. P. Aot, there is no 
deoree capable of execution and thefore no 
auoh certificate for payment is neoessary or 
possible, [ Dins 30 A. 248 = 5 A L.J. 272= A. 
W,N. 1908. 103, 4 L.B.R. 83; D., 9 C.L.J. 358; 
R., 12 C.W.N. 282 = 7 C.L.J. 581 = 3 M.L T. 
202,] Tho Court to whioh application is made 
under s. 89 of the T.P. Aot. though not an exe- 
cuting Court, has jurisdiction to ascertain 
what balanoo of tbo mortgage-debt is actually 
outstanding and to pass a decree for suoh 
balance only. HATEM ALI KHUNDKAR v. 

Abdul Gaffur Khan, 8 C.W.N. 102. [R. t 
12 C-W.N. 282 = 7 C.L.J, 581 = 3 M.L.T. 202.] 

(3265)— O. 21. r. 2 ( = $. 258, Civ. Pro. 
Code , 1882) — Decree — Execution — Adjustment 
of decree outside the Court— Adjustment not 
certified to the Court — Decree holder acting 
under adjustment and receiving money under it 
for several years — Estoppel by conduct — Indian 
Evidence Act {1 of 1872/, s. 115 — Fraudulent exe- 
cution of ;;iecrcc — Criminal law . — In execution 
of a decree, au adjustment of it outside the Court 
was ploaded. The adjustment not having been 
certified to tho Court uudor s. 268 of tho Code 
of 1882, it was contended that the Court oould 
not reoogniso it as valid . The Court overruled 
the oontentiou, holding that, as the deoree- 
holder had aoted upon tho adjustment and 
received moneys under it, ho was estopped by 
oonduot under s. 115, Evidenoe Aot, 1872. 
On appeal : Held , the view cf tho lower 
Court give tho go-bye to the plain language of 
the last paragraph of b. 258 of the Code. 8, 258 
says that a Court, whioh is asked to exeoute a 
deoree for money, shall not recognise for the 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 

1859)— continued. 

purposes of execution any adjustment of it, 
whole or partial, or any payment, made 
outside the Court and not certified to it as 
required in the preceding part of the seotion. 
Wnen the law direots that such au adjustment 
or payment " shall Dot be reoegnised ” for the 
purposes of execution, it means that the adjust- 
ment or payment, as the case may be, should be 
treated as an invalid or void transaction, so 
far as the executing Court is concerned. There 
is no room left Dy the law for the operation of 
the law of estoppel in tho matter of execution. 

The last paragraph of s. 258 of the Code, enacts 
a special law for a special purpose, whereas 
s. 115, Evidenoe Act, relates to the general law 
of estoppel ; and the principle is that a special 
law overrides fcr its purposes the general law. 

Per Chandavarkar , J. — Fraudulent executions 
of decrees must be discouraged by the Courts 
whenever they com? to their notice ; and decree- 
holders, who enter freely into adjustments out- 
side tho Court and do not certify them as 
required by law, but fraudulently apply for exe- 
cution, ignoring the adjustment, should 
dealt with uudor the criminal law. 

Beatoyi , J.— The purpose of s. 258 of the Code, 
is that the Court shall have complete know- 
ledge of all that, is done towards the satis- 
faction of its deoree. When an application 
for execution is presented, tho Cuurt enquires 
from its own records what has been previously 
done towards satisfaction. What it does not 
find on its own records it docs not recoguise, in 
this sense, that it, at tho outset, assumes that 
what is not recorded as paid or adjusted, still 
remains unpaid or unadjusted. But it is still 
open to the judgment-doctor to assert and prove 
that what the decree-holder olaims under the 
deoree is not due, having been paid or adjust- 
ed ; and it is still incumbent on the Court to 
go into the matter, if a contest on the point is 
raised. To stato the result briefly, the final 
clause of s. 268 raises a presumption, but does 
not limit tho jurisdiction of tho Court. TRIM- 

baok Ramkrishna Ranade v. Hari Lax- 
man Ranade, 12 Bora. L R. 686 = 7 Ind. Ca 
940. 

(3266) — 0. 21, r. 2 ( = dv. Pro. Code , 1882, 
s. 258) — Assignment of bond in satisfaction of 
decree debt— Decree not certified — Validity of 
transfer . — Where a hypothecation bood was 
assignodin consideration of a decree-debt and the 
adjustment of tho decree was not reportod to the 
Court, the assignment was neverthless valid. 
S. 258 of the Coda had reference ODly to disputes 
in exeoution between parties to the deoree, 
SUBRAMAN1A CHETTI V, SATTAYA PATHAN, 

10 M.L.J. 213. 

(3267)— O. 21, r. 2 («Cit> Pro. Cods , 1882, 
s. 258 — Uncertified payments made out of. Court 
— .Evidence of payment if admissable—Plea^of 
limitation by judgment' debtor. — Under a. 258 of 
the Civ. Pro. Code, no time 19 fixed within 
whioh the deoree-holder ia bound to oortifj * 
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Ci¥. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XX111 of 1861 and VIII of 
1659; — continued. 

payment made out of Court. He may, there- 
fore, get suoh a payment oertified at any time 
and no particular form has been prescribed by 
the Code for such a certificate. The section 
provides only that a payment not certified shall 
not be recognized by the Court as a payment or 
adjustment of the decree. So, where a judg- 
ment-debtoc, denying his having made the 
payments certified by the plaintiff, pleads that 
the execution of the decree has beoome birred 
by time, it is quite open to the Court on such 
plea of limitation by the judgment-debtor to 
take evidence about the payments mentioned by 
the deoree-holder in his dxrkhast for determining 
whether his application for execution has been 
barred by time or not. TUKaram v. Babaji, 
21 B. 122. [F. t 26 A. 36 = A.W.N. 1903, 179.] 

(3268) — 0. 21, r. 2 ( = Civ Pro. Code, 1882, 
5 . 258) — Mortgage in adjustment of decree — Ad- 
justment not certified — Suit not maintainable to 
recover instalments under mortgage- deed . — 
Proper effect could be given to the intention of 
the Legislature in framing s. 258 of the Civ. 
Pro, Code, wbioh, presumably, must be taken 
to have been to discourage private arrange- 
ments out of Court, as tending to embarass the 
exeoution of decree unless subsequently record- 
ed in Court, only by holding that, upon the 
proper construction of the said seocion, no 
Court oan recognise an uncertified adjustment 
as operating in satisfaction of a decree for auy 
juridical purpose whatever. On the above con- 
struction of the section, a suit will not lie to 
enforce an uncertified agreement of adjust- 
ment, against the judgment-debtor, the con- 
sideration for which is that it should operate in 
satisfaction of the decree, as there ie, in such a 
ca-^e no consideration whioh the Court oan 
recognise, and therefore no valid considera- 
tion for the judgment-debtor's agreement. 
In the present case, the consideration for the 
defendant’s promise to pay the promised sum 
by monthly instalments, was clearly that it 
should operate in satisfaction of the deoree, the 
mortgage to the plaintiff having been intended 
% a security for the performance of that 
nrnmise • and, therefore, as the adjustment had 
no? been ’certified, the Division Court wu held 
“ have been right in refusing the plaintifi b 
M aim for arrears cl instalments, and their real.- 

Ration in default of payment, by sale of the 
sation, in HAJI ABDUL RAHIMAN 

mortgaged property. 

!r KHOJA Khaki aruth, 11 B. 6, F.B. Li., 

Avur., 11 B. 724; R., 12 B. 235, 

13 B 171, 20 C. 32, 21 C. 437, 21 B. 122, 31 C. 

480-8 C. W.N. 395, 17 P.L.R. 60; D. t 16 C. 

18 Hj 9) _0. 21, r. 2 (=■«#. Pro- Code, 1859, 

onfii payments under pressure of process. 

W he r l” a^ J n d g ment debtor pays the amount 

f her ® To the Court’s effioer under pressure of 
decreed to the C oteo tion, the latter 

prooees, he is en yj n of l8 59 , relating 

olause of s. 206, , BIDHOO BEE- 

onlv to voluntary adju8t m0 DtB. 

3EE V. KESHUB CHUNDER BABOO, 9 j 

* 02 . 
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Ciir. Pro. Code (Acts Y of 1908. XIV of 188?, 
X of 1877, XX1IX of 1861 and VIII of 
1859) — continued . 

(3270)— O. 21, r. 2 ( = s. 258, Civ. Pro. Code, 
1882) Decree-holder for givi>ig judgment-debtor 
and certifying satisfaction-- Right of creditor of 
decree-holder trying to attach the decree thus 
satisfied to prove the fraudulent nature cf the 
transaction. — There is nothing to preveut a 
judgment creditor, at any time before any 
other persona have acquired a right, to realize 
the debt. Where a decree-holder, for whatever 
reason, forgives his judgment-debtor and certi- 
fies satisfaction, without receiving payment, 
a creditor of the deoree-holder, who tries to 
attach the decree thus satisfied, should not be 
given an opportunity to prove that satisfaction 
was fraudulently made to de'eit his rights, 

Subba Pill a i v. alliar rowther, 3 M.L 
T. 72 = 2 iDd. Gas. 523. 

I 3 , 271 *- 0 - 21> 2 ( = s. 258, Civ. Pro. Code , 

1882 ) Scope of— Applicability to forecloser- 
decrees— Execution of decree, — S. 25 8 cannot 
be confined in its operation to the adjustment 
of money-decrees alone. It is applicable to all 
deoree alike, whether for mouey or for fore- 
closure (whioh was the oase in this particular 
instanoe) or any other kind of deoree. LACHU 
v. KiSHEN Lal. 44 P.R. 1906 = 82 P.L.R. 1907. 

(5 C. 786, 25 C. 718, F.\ 22 M. 183 and 25 
j M. 412, Diss.) 

< 32 ‘ 72)—0. 21, r. 2 ( = Civ. Pro. Code, 1882, 

s. 259) Appeal against tx parte order. — An ex 
parte order certifying payment, on the appli- 
cation of the judgment-debtor, is governed by 
s. 258, Civ. Pro. Code, and can be set aside. 
An appeal lies from an order dismissing or 
rejecting an application for re-opening the case 
by cancelling the ex paite order. HA SHWE 
I V. 8ITAMPARAM CHETTY. U B R 1897 

”■ 251. .10 B. 433, 11 B. 57, 11 

(32731—0. 21, r. 2 ( = s. 258 of Code of 1882) 
Suit to recover possession of house— Compro- 
mise Adjustment of decree not certified to Court. 

— H sued B to reoover possession of a certain 
house. B answered that the house was his 

ownjthat H having fraudulent^ got possession 

°u i’ a Huit to recover possession 

that a deoree waa passed i D his favour in the 

lower Court, which however, was reversed on 
appeal that peadmg a special appeal, a oom- 
promise had been entered into between him and 
H, in pursuance of which he, B, was put in 
possession of the house. The terms of this com- 
promise were not certified to the Court, under 
s. 206 of the Civ. Pro, Code. Held that this 
compromise, having been effected after the 
decree in favour of B had been reversed, did 
not come within the meaning of s. 206 and 
was. therefore, a good defence to the suit of H 

f B B H C A AX HI 78 DIKSHIT V> BAPU Balvaot; 

21, r. 2 ( = s, 258, Civ. Pro Coda 
1882)— Manner and sufficiency 0 f certifying 
payment.-To certify a payment or an S/ 
ment, within the tneZniV it s. 858, 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1883, 

X of 1877, XXIII of 1861 and VIII of 
1869) — continued. 

sufficient for the decree-holder to certify that 
money has been paid or that an adjustment 
has t>een arrived at without specifying the 
amount of the payment or mentioning the 
terms of the adjustment. TULSINGIRIYAPPA 
v.FakiraYYa, 2 Bom. L.R. 901. 

(3275) — 0. 21, r. 2 (=»s. 258, Civ. Pro. Code t 
18H2) — Drtenninaiion of sufficiency of cause 
shoivn under s. 258 of Civ. Pro. Code— -Duly 
of Court — Form of evidence in such proceeding 
— “ To show cause,' 1 meaning of. — In determin- 
ing, under s. 268 of the Civ. Pro. Code, the 
question of the sufficiency of the cause shown 
by the deoree-holaer, it is incumbent upon the 
Court to investigate and deoide any question of 
fact, upon which the parties may not bo agreed, 
upon suoh materials a9 they may legally place 
before it. In investigating the matter, the 
evidence may be given either oraly or by 
affidavit. The term “ to show cause ” does not 
mean merely to allege causes, nor even to make 
out that there is room for argument, but both 
to allege oau9e and to prove it to the satisfac- 
tion of the Court. RUNG LAL v. HEM NARAIN 
GIR, 11 C. 166, (6 B. 663, followed, analogi- 

cally.) [/I ppr., 21 C. 213, F.B.j 

(3276)— 0. 21, r. 2 ( = s- 253 of 1882 = s. 206, 
Civ. Pro. Code, 1859) — Judgment creditor's 
petition certifying payment — Sufficient certifi- 
cate of payment. — A petition signed and filed in 
Court by a judgment-oreditor oertifyiDg 
payment is a sufficient certificate of payment 
under the decree in the terms of s. 206, Civ. 
Pro. Code, 1859. 8AADOOLLAR SHAIKH v. 
Kalee Churn, 12 w.r. 338. 

(3277)— O. 21. r. 2 ( = Cii>. Pro. Code, 1882, 

S. 258) — Uncertified payment of accrcc-amount 
made by surety out of Court— Suit by surety 
against principal debtor— Admissibility of 
evidence of payment. — Plaintiff was surety for 
the defendant uudor a bond by the latter to ono 
G. G obtained a dcoree on tho bond and plain- 
tiff had to satisfy him, whioh ho did, by paying 
Rs, 38 out of Court in lull satisfaction of the 
same. This payment was not certified to the 
Court, In this suit by the plaintiff to recover 
the said Rs. 3S from tho defendant, the pay- 
ment of it to G, the dooreo holder, was laid to 
be provable by the evidouoo of G supported by 
his receipt, even though the payment had not 
been certified to the Court, the la9t olause of 
s. 258 of the Civ. Pro. Code, having no applica- 
tion to the capo. BALAJI LaKSHMAN v. 
DADA Joti, 12 B. 289. 

(3278) — 0. 21, r. 2 ( = Ciu. Pro Code, 1882, 
S. 258) — Contract to certify satisfaction of decree 
—Breach— Suit for damages. — Whore a pay- 
ment made, or a new contract entered into, 
for the satisfaction of a decree has failed in its 
object owing to the decree holder’s failure or 
omission tooortify it to the Court, whose duty 
it is to execute the decree, tho person injured 
has still bis remedy by a suit for damages for 
breach of tho contract to oertify. 8. 258 does > 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 

not bar suoh a suit. MALDAMMA v.VENKAPPA, 

8 M. 277. F.B. [F., 12 M. 61, 13 A. 339 ; R., 

11 B. 6, F.B. 2 M.L.J. 221. 20 In. 369; D., 

10 B. 155, 11 M. 469, 18 M. 26.] 

(3279)— O. 21, r. 2 [ = old s. <2581— Adjust- 
ment not between judgment-debtor and creditor — 
Effect of. — The adjustment oontemplated by 
this seotion is one between the deoree-holder 
and the judgment-debtor aDd not between the 
judgment-debtor and a person claiming to be 
the deoree-holder. MUSST. KlSHEN DEVI v. 
MUSST. NlHALI, 137 P.R. 1888. 

(32801 — 0. 21, r. 2 ( = $. 258, Civ Pro. Code, 
1882) — Adjustment of decree — Part adjustment 
— Certificate, whether necessary . — Where there 
is a money decree against two defendants, an 
agreement discharging one of them is an ad- 
justment in part of the decree, and so requires 
to be certified. MAHOMED MAHOMED KHAN 

Bahadur v. Mahomed Munawar sahib, 

4 M.L.T, 229. (22 B. 463, Expl.\ 15 M.L.J. 

370, R.) 

(3281) — 0 . 21, r. 2 ( = Ciu. Pro. Code, 1882, 
s. 268) — Payment out of Court — Validity — 
Proof. — When a decree directs that the decree- 
amount shall be paid in poriodioU instalments, 
and that, on default, the whole balance then 
due shall beoome payable at ouce. a payment 
made by the judgment-debtor out of Court may 
be recognised in proof of the decree-holder's 
waiver of the default, even though suoh pay- 
ment has not been certified to the Court. 

Rajeswara Rauv. Habi Babandhu,19 M. 

162. 

(3282)— O. 21, r. 2 (=Ciu. Pro. Code, 1862, 
s. 258)— Adjustment of a decree by mortgage — 
Not cert ified— Invalid In a suit by a Hindu 
to recover certain land, the defendant’s plea 
that he held the laud under a mortgage exeout- 
ed by the plaintiff’s mother, as his guardian, in 
adjustment of a decree obtained against his 
deceased father, was held not maintainable, 
with referenoe to the terms of s. 258 of the Civ. 
Pro. Code, the adjustment not having been 
certified to the Court. THIRUMALAI v. SUN- 
DARA, 14 M. 469. (11 B. 6, F., S M. 277. D.) 

(32831-0. 21, r. 2 [ = Civ. Pro. Code, 1882, 
s. 258) — Fx^n/fion of decree — Contract super- 
seding decree — Adjustment — Cert »/icafio».— An 
agreement between the parties to a deoree by 
which arrangements are made, to enable the 
deoree-holder, to oolleot monies due to the judg- 
ment-debtor and credit them towards his decree, 
aud whioh provides for a temporary suspension 
of exeoution-prooeedings, has not the effeot of 
canoelliug the deoree and substituting a new 
contraot ( Oldfield , J.) Such au agreement 
amounts to a performance of the obligation 
oreated by the deoree by tho substitution of a 
new contract ; but it cannot be regarded as suoh 
an adjustment of the deoree as oan be reoog- 
nised under e. 358 of the Qiv. Pro. Codo ; lot* 
while the new contraot is admitted, the doom 


1849 


THE ALL INDIA DIGEST. 


1850 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

is kept alive, aod suoh certification, being defec- 
tive, cannot be reoognisedby the Court executing 
the decree (Mahmocd, J.). FATEH Muhammad 
V. GOPAL Das, 7 A. 424 = A.W. N. 1885, 76. 
[72., 11 A. 228, L.B.R. 1893—1900, 639.] 

(3284)— 0 21, r. 2 ( = Civ . Pro. Cede , 1982, 
s. 25 to)— Right to execute decree on footing of sub- 
sequent arrangement. — The parties to a deoree 
have no right to execute it upon the footing of a 
subsequent arrangement which makes a sub- 
stantial alteration in the terms of the decree, 
but must execute, if at all, the original decree 
itself. According to law, no Court has power to 
execute a decree upon the footing of a kistbundi 
making a substantial alteration in the terms of 
the decree. RAM RUNJUM CHLKERBUTTY v. 
Rajah Jowhukujumah Khan. 23 W.R. 129. 
[F., 24 W.R. 254 ; R., 24 W.R. 205.] 

(3285) — 0. 21, r. 2— Lien property— Kist- 
bundee— Extinguishment of debt— Instalment — 
Bond. — A. party who, having a lien on the judg- 
ment-debtor’s propertv as well as a money- 
decree, enters into a kistbundee given up her 
right to execute the deoree does not thereby 
extinguish the original debt, nor the lien. Ram 
CHURN LALL v. RUGHOBEER SINGH, 11 W.R. 
481. [R., 23 W.R. 187.. 

(3286) — O. 21, r. 2 ( = Car. Pro. Code , 1882, 

5. 259) — Judgment-debtor's kistbundee >1 satisfies 
decree — Agreement not to execute decree — A 
decree is not satisfied by the taking of a kist- 
bundee executed by the judgment-debtor, and 
the decree-holder’s remedy under the decree con- 
tinues, although be agrees, as long as be receives 
the instalments, not to execute the deoree. 
BISHTO CHUNDER CHUCKERBUTTY v. WOO- 
MANATH ROY CHOWDHRY, 15 W.R. 459. 

(3287) O. 21, r. 2 ( = C<r. Pro. Code, 1859, 

c 006) — Suing cn a kistbundee — Adjustment 

through Court-S. 20 C. Act VI ff of lB# lC>v. 
Pro Cede).- Tbesuingon a kistbundee inCourt 

does* not necessarily make it the instrument of 

a nublic adjustment through the Court, such 
*s P £ Contemplated by s 206, Act VIII of 1859. 
MUDDUN MOHUS HITTER V. BIEEE PEER 
BUKSHUN, 7 W.R- 483. 

i *0881-0. ‘21. r. 2 -Adjustment of decree out 

of Court. — A letter given by a decree-holder to 


bis vak.i, directing him to put in an acknow 
ledement of «>•«« J made out of Court. 
Where such adjustment has not been certified 
« rrquired by a. *» » Ac £ 

Court cannot mulatto ^ M1SSBEE v. 
the matter. ^ n jq 

kanye Lal TEWAREE, 7 W.R. 91U. 

(32891-0. 21. 2 ( -Civ. Pro. Code. 1882, 

c y« W- Bight o/ suit on agreement »«<■»«*<- 
S ‘ 25&l < lJve* —A suit is maintainable when 
meni of decree.- A smt 's made oufc of 

St “iiKtio. , or aajustment^a deoree 

CHUNNA BAI v^KAMABALIr 6 C.P.t.R. *3.. 
(15 B. 419 . F.) 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

(3290) — O. 21, r. 2 ( = Civ . Pro. Code, 1882, 
s. 258 )— Fraudulent execution of satisfied decree 
— Satisfaction not regarded — Penal Code 
ss. 193, 210, 406, 191, 199. bll— Statement- 
Execution applicationcontaining false averments 
—Fraudulent execution of decree adjusted onto f 
Court.— The words “ aoy Court, ” id the last 
paragraph of s. 258 of the Civ. Pro. Code have 
no application to a Criminal Court investigat- 
ing a charge under s. 210, I.P.C. It is not the 
inoenticn of the Legislature, by enaoting s. 258, 
Civ. Pro. Code, to bar any criminal remedy 
which an injured judgment-debtor may have 
against a fraudulent decree-holder, whether by 
a proseoution uoder ss. 193, 210, 406, or any 
other seotion of the Penal Code. A deoree- 
holder is bound by s. 235, Civ. Pro. Code to 
make a declaration, in his verified application 
for execution of the deoree, as to any adjust- 
ment made after the decree, that is, any matter 
not done through the Court, as well as any 
agreement through the Court. Intentional omis- 
sion to state in the application any such adjust- 
ment is an c ffence punishable under s. 193, 
I.P.C. , and not under s 199. I.P.C. [Azvl ’ 
11 B. 599 ; R , ll B. 6. j A statement is within 
the meaning of s. 193, whether made “ verbal- 

ly iqq°t " ° thcrvvise - ” It »s doubtful whether 
s. lyy.l lr.C., applies to an execution application 
containing false averments, inasmuch as s. 193 
already provides lor such averment. Nor is 
there, apparently any express provision of law 
which binds or authorises the Court to receive 
a verified application as “evidence of any fact” 
although, for the purposes of ss. 191, 193 a 
fa se averment in suoh application is regarded’ as 
talse evideuoe. Iu construing s. 210 1 P C it 
is necessary oo attach to the word ‘‘satisfied” 
i s ordinary meaning, and not to understand 
it as referring Quly to decrees the satisfaction 
of which has been certified, a wilful attempt, 

«a? ea n 8 ° f fa,SQ statement P> to use the process 
oi the Court to recover money twice over, is 

punishable under s. 210, read with s. 511 and 

under s. 193. QUEEN-EMPRESS v. Ba’puJ! 

B 288 ^"U.B.R. 2897-2901' 

18S2 291 ] ~7r?' r 1, I 2 ( = Ciu - Fr ° ■ Code. 
L 882 ;, ,h 258 '- C °»^,on.-A contract, of 
whioh the cons, aeration is in part an under- 
taking by the creditor not to execute a deoree 
in his favour, is not void pro tanto by reason of 
the omission to certify satisfaction of ihe decree 
since the section enacts only a rule of prooedure 
and the words "any Court” have been held to 

mean any Court aealing with the question of 

v mSthan" 12 M th 6, d 7 reC - SELEAMAYYAN 
n r k?i p 2 rp 6 7 ' 7 4> 124 > 8 M. 277 and 

M ^82 /i iL’tI 504 ' 13 A ' 339. 17 

C W.N.’ 674 = 7 O ti. J E 5 k 3 = 35 S&f- “ 

s. 358 )-A?t' VIZ r ^SS C Xsd- 0de t 1882 ’ 
decree — Recognition. — A deorpa °f 

making a small deduction and by pSsg £ 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

*85y) — continued, 

• I 

the payment of the balaooe as part of the entire 1 
amount of a bond. Held that, since the 
amendment made in s. 258 of the Code by e. 27 
of acc VII of 1888, suoh adjustment may be 
recognised by a Civil Court except when 
executing the decree. GHANASHAM LAKSH- 
MANDAS v. KASHIRAM NARORA, 16 B. 989. 
(15 B. 421, R.) 

(8283) — O- 21, r. 2 ( = C w. Pro. Code, 1882, 
s. 258) — /unending Act [YU of 1888), s. 27 — 
Uncertified adjustment— Procedure , changes of 
law relating to - Retrospective effect— Practice . — 
The change effeoted in the lioguage of s. 258, 
Civ Pro. Code, bv 3. 27 of the Amending Aot 
(VII of I8S81, by which uncertified ad justments 
can now be reccgniz'.d by other Courts than the 
Court executing the deorpe, applies to adjust- 
ments previous to the anieudiug Aot. BALA- 
KRISHNA PANDHARINATH v. BaPU YESAJI, 

19 B. 204. 

(3294) -0. 21, r. 2 ( — Civ, Pro. Code. 1859, ' 
$, 206) — Adjustment of decree— Duty of Court — 

Si 206, Act VIII of 1859 [Civ Pro Code.)— Under 
s. 206, Act VIII of 1859 ‘Civ. Pro. Code), no 
adjustment of a decree in part or in whole shall ] 
be reooguized by the Court, unless such adjust- 
ment be made through tho Court, or be notified 
to the Court by the person in whoso favour the 
decree has been made, or i'» whom it has been 
transferred BHYA BOOPNATH SAHEE v. 
KUNWAN, 17 W.R 131. 

(3295)— O. 21, r. 2 ( = .s. 258, Cin. Pro. Code, 
1882 )— Adjustment out (f Court, unless certified , 
not a bar to execution. — Tho Court is not bound 
to take aooount of an adjustment of a decree 
out of Court, by agreement to receive a smaller 
sum in entiro satisfaction of the decree-amount, 
if suoh adjustment is not certified, undor s. 258 
of tho Civ. Pro. C^rlc. VEERAPPA CHETTIAR 
v. ARUMUGaM POOSARI, 17 M.L.J. 527. (21 

M. 409, 29 M. 812, F.\ 21 M. 356. Doubted.) 
[R., 12 C.L.J. 312 = 7 Ind. Cas. 55.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

(3-298) — O. 21, r. 2 — Limitation— Execution 
decree — Agreement to enlarge period of limita- 
tion — Agreement to alter decree — Relinguieli - 
ment of attachment— Proceeding in execution — 

A decree was passed in favour of K on the 17th 
September, 1853. It was kept alive and on the 
30th Deoember, 1864, an application was made 
for its exeoution. On the 6th February, 1865, 
the deoreo-holders and judgment-debtors oame 
| to an agreement, whereby tho sum covered by 
1 the decree was to be paid by instalments, and 
filed a kistbandi to that effect; thereupon the 
Munsiff decided that the properties attached 
| should be released, and on the 22nd February, 
1865, struck the case off the file. The first in- 
i stalment undor iho kistbuudi became due on 
the 14th July, 1865. The deoroe-holder , on the 
14th July, 1868, applied to recover the first 
six instalments which had fallen due. Held 
( Milter , J,, dissenting ) that the execution of 
the decree was barred by time. Although the 
decree-holder may have bound himself not to 
issue execution before the 14th July, 1865, that 
circumstance did not give him three yeare from 
that date to apply for fresh execution, but he 
ought to have applied within three years from 
the 30th of Deoember, 1864. The fact- of his 
binding himself by kistbandi net to issue 
' execution within a certain time does not affeot 
: the question of limitation any more than a 
voluntary abstaining from issuing execution 
would have dono. A Court of execution has no 
i power to alter a decree of the Court which pass- 
| ed it and the parties cannot alter the law or a 
dooree of Court even by consent. A man may 
bind himself not to exeoute a decree of a Court, 

. or not to execute it within a certain period, but 
, he cannot, by binding himself not to exeoute 
| tho deorec for a certain period, add to the time 
wbioh the law allows him to execute. So, if a 
man binds himself not to execute a decree with- 
in a oertain period, he must take care if he wish 
to exeoute tho deoroe at all, not to bind him- 


(3296) — 0- 21, r 2 ( = Cit . Pro. Cede. 1892, 
s. 259) — Limitation Act , 1877. s. 20 — Relevancy 
of uncertified payment in considering question 
of limitat ion — lu ilooiding tho quostionlwbether 
an application for exeoution was barred or not, j 
it is competent to tho Court to take into consi- 
deration an uncertified payment mado out of ’ 
Court in part satisfaction of a decree. ROSHAN i 
BINGH v. MaTADIN. 26 A. 36 = A.W.N. 1903, I 
179. (12 A. 5C9, Overruled ; 17 A. 42, 21 B. | 

122, F.) 

(3297)— O. 21. r. 2 ( = Cit>. Pto. Code. 1SS2, 

S, 258)— Exc'Uiioti-application by assignee — 
Pica of payment to original decree holder- 
payment 7iot certified (a Court— Execution 
not, to be refused. — A Court cannot refuse 
to exeoqte a deoroo assigned by the original 
deorec holder on the ground that it ha9 boon 
patisfied by a payment to the original decree- 
holder, whoro such payment has not been cer- 
tified to tho Court. DEOJ1 AND BRIJ LALL v. 
RANCHORDASS, 4 C.P.L.R, 132. 


self not to execute tho decree for a longer period 
than that within which the law would allow 
him to execute it.. [ F , 1.8 W.R. 164, 17 W. 
R. 396 ; Appl , 5 N.W.P. 100, 23. W.R. 129 ; 
R., 24 W.R. 282, 1 A. 350, 2 A. 322, 2 A. 443 ; 
R.. 89 P.R. 1894 ; D., 14 W.R. 414, 18 W.R. 
497.] The relinquishment of an attachment of 
the judgment-debtor’s property is not a pro- 
ceeding to euforco a judgment and is therefore 
not a proceeding to keep a deoree in foroe. 
KRISHNA KAMALA SlNGH v. HlRU SIRDAR, 

4 B.L.R. F.B. 101 = 13 W.R. F.B 44. [R. t 
1 A. 350.] 

• 

(3299)— O. 91, r. 2 ( = s. 259, Civ Pro. 
Code , (1682) — -Exesution of decree— Civ. Pro. 
Code, s. 258, application under — Evidence.— 
Where an application by a judgment-debtor 
under 8. 258, Oiv. Pro. Code, was presented 
allegiug payment out of Court, aud the decree- 
holder denied it, held that the Court had 
acted rightly in going into evidence and 
deciding the point, though it waa open to the 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882 , 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued . 

judgmeDt-debtor to bring suit. TlRA Ram v. 
Ram CHAND, A.W.N. 1888, 82. 

(3300) — 0. 21, r. 2 ( = Fro. Code , s. 258 
— Execution of decree — Alleged payment out of 
Court — Dterce holder to show came. — The ap- 
pellants, judgment debtors, ailegmg that they 
had made a payment in p^rt-satisfaction of the 
amount due under the decree wbioh the decree- 
holder would not certify, applied to the 
Court executing the decree that “ proceed- 
ings might be taken under s. 258 of the Civ. 
Pro. Code.” Notice was accordingly sent to 
the judgment-creditor who, however, denied 
having received any money. Hi Id that the 
mere denial of tho dccrep-holder that payment 
has been made is not sufficient cause to refuse 
certification of paymm'. The decree-holder 
must satisfy the Court of the truth of his state- 
ment, and show that there ace grounds for 
believing that no payment has been made. 
The question should be decided on evidence 
adduced by the parties. ARJAN 8INGH v. 
HARCHARAN 8INGH, A.W.N. 1884, 40. 

(3301)— O. 21. r. 2 [-Civ. Pro. Code , 1877, 
s. 258)— Execut ion of den ee— Application by 
decree-holder for recording satisfaction. — In the 
proceedings for execution taken by the respon- 
dent, the appellant made an application 
informing the Court of a payment which had 
just been made in satisfaction. Held, that the 
application should Dot have been refused 
consideration, merely because the applicant 
did not, in express words, aek that notice to 
the respondent should issue and a formal notice 
had not been served. The lower Court should 
determine on the merits whether the payment 
had been made. KHUSHAD SINGH v. MlPAI 
LAP, A.W.N. 1881, 168. 

(3302) — O. 21, r. 2 (Civ. Pro. Code, 1882, 
s 258 para f 2 ) — Payment of decree amount out 
of Court- Certificate of payment— Right of 
judgment- debtor — Necessity for waiting till 
failure of decree-holder to certify. Where a 
iudgment-debtor pays the deoree amount out of 
Court be is not bound to wait till the decree- 
holder fails to apply for the payment being 
certified, but may apply himself as soon as be 
has paW the money. VALAMBAL v. LOGAMBAL 
■AMMAL, 12 M.L.J. 94. 

rn03) — O. 21, r. 2- Payment to decree • 
holder after notice of attachment of his right— 
Validity of payment. — If a judgment-debtor, 
after receiving notice that the right, title, and 
interest of the decree-holders in the deoree has 
heen attached, pays the decree-holders that 
money due under the deoree, the payment is 
not J valid payment, and the Court whose 

v it is to execute the deoree is competent to 
fnter into that question, and to determine 
w Jr the alleged satisfaction is binding upon 
t W he‘ '« t on -purchase, of the attached right, 
dtle and interest abovement.one L BYJT- 
HATH SAHOO v. DOOHAB CHAND SAHOO, 2i 

W.R. 245. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(3304) O. 21, r. 2 ( = Civ. Pro. Code . 1892, 

, 58) Execution of decree — Payment to decree- 
aolder— Objection to order for execution— Civ. 
Pro. Code. Where a judgment-debtor pleads 
payment to the decree-holder out of Court by 
way of objection to an application for execution 
of the deoree, such objection cannot, strictly 
speaking, be considered as a proceeding i*i 
conformity with the second paragraph ofs. 258 
of the Civ. Pro. Code. In order to establish 
the faot of payment, or adjdstment out of Court, 
under the provisions of the above-named 
section , the judgment-debtor ought, of his own 
motion, to move the Court to call upon the 
decree-holder to show why such payment or 
adjustment made should not be certified. 
Radha V. Becha Ram, A.W N. 1891, li. 

(3305)— O. 21, r. 2 ( = $. 258, Civ. Pro . 
Code, 1882 Execution proceedings- Satisfac- 
tion of decree out of Court -Failure of judg- 
ment-creditor to certify satisfaction- Remedy 
by separate suit for damages.— An uncertified 
adjustment of a decree oannot be pleaded in 
execution proceedings. The proper remedy is 
by a suit for damages. MAUNG MYAING v. 
MAUNG SHWE Bmon, L.B.R. 1893—1900, 621, 

r * ^-Overpayments made in 

Sat q i° f , de ^T 7 T reCovera °te by separate suit 

-S. 206, Act VIII of 1859. — A payment of 

money made but not endorsed on the deoree ia 

notwithstanding o. 206, Act VIII of 1859 

recoverable by separate suit. I n the case of 

LA 0 L°n E 1 E N L W L p MOOKERJEE v. KANDHM 
Lall, 1 N.W.P. 237. [R., 5 M. 397, P.B.] 

188^-^P'/ 21 ; r ‘ 2 ( = S 259 ’ Civ ■ Pre * Cod*, 

) SaAs/aclion of decree not certified 

hn? l / enCV Q °- p . roc / edin 9 s in execution by decree- 

S *t lt l ° d(cla,e that decree was satisfied 
and therefore non-executable— Mamtainabilitt 

—■Revision. Held that a suit by a \JZTnt- 

debtor to declare chat the decree againft him 

was satisfied by an uncertified adjustment o™ 

of Court, and that the decree oan no longer be 
executed is maintainable, even during the 
pendency of execution-proceedings started in 

° f 77 he Uncortified adjustment. (21 C 
f- No < *-23 B. 502, 3 A. 538, 21 M 409 

lower Court held that’ sueb’a suit was* not 
maintainable and dismissed the suit held 
the Chief Court eat. interfere - h 

R.1910. (75 P.R. 1890. 

(3308j O. 21, r. 2— Payment in satisfaction 
of decree subsequently spirt up into shares- 
Papment through Court— Set off. -Payment in 
satisfaction of a decree afterwards spilt up“ „ “ 

shares, if made through the Couru J„L 

the decree is entire, ought to be set nff « • 
satisfaction of the whole deoree Bhyrttu* 1 
NATH SHAHA V. KUNHYA w! 
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Civ Pro Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 

1859)— continued, 

(33091 — 0. 21, r. 2 ( = s. 258, Civ. Pro. Code, 

) 882)— Uncertified payment— Subsequent execu- 
tion of decree— Regular suit— Cause of action. 
._Whorc a deoree-holder, after aooepting, in 
satisfaction of the amount of hie money-deoree, 
h part payment in oash and a lease of certain 
laods lor five years rent-free, executed the 
decree, held, a suit by the judgment-debtor 
would lie lor a declaration that the money- 
decree was satisfied, and for damages against 
the decree-holder. PROMONAND KASUABISH 

V. KHEPOO PaRMANICK, 10 C. 394. (5 B.L. 

R. 223. 5 M. 397, 6 M. 41, 3 A. 533, 3 A. 538 
and 9 0. 738, F., 6 3. 146, Not F.) [D., 2 0. 

C. 315; Cons., 21 C. 437 ; R., 10 B. 288. 11 
B. 6, F.B., 15 C. 187, 20 0. 32, 17 C.P.L.R. 
60.] 

(3310)— 0 21, r. 2 — Decree against defendant , 
reversal of, on appeal — Payment by attendant 
towards decree before its reversal rot certified to 
Court- Right of defendant to repayment.— The 
lower appellate Court rejeoted the defendant’s 
application for refund of the money paid by 
him towards the decree against him before its 
reversal on appeal, on the ground tbat it was 
debarred by a. 258 of the Civ. Pro, Code from 
recognising the alleged payment by the defend- 
ant which was not certified to the Court. 
The High Court, however, held that the decree 
having been reversed, the payment, whether 
certified or not, could only bo regarded a9 made 
without consideration and entitling the defend- 
ant to have it restored. Though the Court is 
forbidden to recognise any payment, or adjust- 
ment of the docreo as such uuless it. has been 
certified, the mere fact of money having passed 
to the decree-holdor it may recognise and deal 
with as resting on no consideration. VASUDEV 
GOVIND v. VISHNU VITHAL, 11 B. 724. 

(3311)— 0- 21, r. 2 ( = Cm. Pro . Code. 1859, 
s. 206) — Right to recover money paid into Col • 
lectorate fls revenue for decree-holder . — Where a 
person, having an Act X of 1859, decree 
against him, pays money as revenue into tho 
Oollectorale on behalf of tho decree-holder and 
the entire amount of tho decreo is notwith- 
standing recovered from him by execution, his 
light to recover tho money paid into the Col- 
lectorate is not barred by s. 206 of Act VIII of 
1859. MOHIMA CHUNDER GeOSE v. NOBIN 
CHUNDER ADHIKAREE, 8 W.R. 449. 

(3312) — 0 21, r. 2 ( = olds. 258) — Payment 
out of Court — Ccrtiiica'c to Court— Proof of 
payment— Limitation — S, 206, Civ Pro. Code , 
1869 — Payments out of Court may be certified 
to the Court and proved by tho dcoreo-bolder 
to avoid tho law of limitation notwithstanding 
a. 206, Aot VIII of 1859. JaGGUT MOHINEE 
DOSSEE V. MADHUB CHUNDER KUR, 15 

W. R. 66. 

(3313)— 0. 21, r. 2 ( = s. 258, Civ. Pro. Code , 
1882)— Uncertified payment, not recognised 
under . — An uncertified payment, whioh could 
not bo reoognised under s. 268, Civ. Pro, Code 


Civ. Pro. Code. (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(XIV of 1882), might be proved, for the purpose 
of showing that the period of limitation did 
not begin to run in this oase until the default 
made in respect of the second instalment ; so, 
it was competent to the deoree holder to prove 
suoh payment for showing that the execution 
of the decree was not time- barred S. 206 of 
the old Code (Aot VIII of 1859) does not appear 
to be on this point materially different from 
?. 258 of the present Code (Act XIV of 1882 ), 

Hurry Pershad Chowdbry v. Nasib 
Singh, 21 C. 542. (4 B.L R. F.B., 130, R.\ 12 
A. 169. D.) [F.. 19 M. 162, 21 B. 122 ; R., 17 

A. 42 = 14 A.W.N. 199.] 

(3314)— O. 21, r. 2 (Civ. Pro, Code , 1882. 
s. 258) — Payments towa ran decree net certified as 
required by, ivhoiher could save limitation for 
application to execute decree.— One of the points 
for determination in this oase was whether the 
execution of the deoree was barred. It was 
argued that no effect towards saving limitation 
could be given to tho payments made for the 
deoree, inasmuch as such payments had not 
been certified as required by s 258 of the Civ, 
Pro. Code, but following 4 B.L.R. 130, F.B., it 
was held that a judgment-creditor seeking to 
enforce his decree, may avail himself of un- 
certified paymouts made by the judgment- 
debtor a9 an auswer to the plea of limitation 
by the latter. PERMANAND DAS JlYANPAS v. 

Valla bdas Wallji, 11 B. 506. [R., 3 O.C. 

32, 15 O.P L.R. 69.] 

(33161 — 0. 21. r. 2 ( = Ctr. Pro, Code. 1882, 

.<?. 258 — Execution of decree — Plea cf limitation 

— Uncei tified payment. — A judgment-creditor 
seeking to enforce his decreo, may avail himself 
of uncertified payments made to him out of 
Court as an answer to a plea of limitation 
raised by the jiidgmmt-debtor. There is nothing 
in s. 258 of tho Civ. Pro. Code to prohibit him 
Ironi proving suoh payments for tho purpose of 
meeting the plea of limitation. The object of 
tho prohibition in the last clause of that seotion 
is to compel the judgment-debtor to bo careful 
to apply to tho Court to have recorded as certi- 
fied any payment he may have made ou aooount 
of tho dooreo if ho dosiro that such payment 
should bo recognised by the execution Court as 
against the deoree-holder executing the deoree. 

Kishan Singh v. aman Singh, 17 A, 42 = A. 

W N. 1894, 198. (1 B. 506, 4 A. 316, 7 A. 367, 

21 C. 542, R.) [ F. , 26 A. 36 = 23 A W.W. 

179.] 

(3316)— O. 21, r. 2 ( = Oit>. Pro. Cede. 1882, 
s. 258) — Limitation Act , XI of IS77, sch. II 
a>t 173- A— Transfer of Property *4cr, 5. 57— 
Purchase of mortgaged property with consent of 
mortgagee— Agreement to pay mortgagee certain 
amoujit m full satisfaction of decreo on mortgage 

— Payment into Court by purchaser — Record of 
adjustment.— Tho mortgagee of oertain property 
obtained a deoree for sale upon the mortgage 
Thereafter, the petitioner negotiated with the 
mortgagor for the purchase of the property 
The mortgagee having consented to obtain* 
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Civ. Pro. Code .'Acts Y of 1S08, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 

oertain sum in full satisfaction of the deoree 
debt, the petitioner Rot frnm him a written 
undertaking to that effect. Thereupon the sale 
was completed. However, when the purchaser 
tendered the agreed sum. the mortgagee refused 
to receive it. Hence the present application by 
the petitioner under o. 57 of the Transfer of 
Property Act for permission to pay into Court 
the sum agreed to be paid, aud for a declaration 
that the mortgaged property was free from the 
said eocumbraoce. Held that s 57, T.P. Act. 
did not apply to the case, as it involved a ques- 
tion of the adjustment of a decree out of Court. 
Held also that as the decree was a deoree for 
sale in oase the money due was not paid, and 
not a decree for money s.258, Civ. Pro. Code, 
did not apply. Consequently, the petitioner 
was not precluded by limitation under 
art. 173-A, of the Limitation Aot from proving 
the agreement set up by him under s. 244 
(c), Civ. Fro. Code. The petitioner was entitled 
to the declaration asked for, on payment of the 
money luto Court. MaLLIKaRJUNA SASTRI 
v. NARASIMHA ROW, 24 M. 412. [Cverrultd, 
28 M. 473=15 M.L.J. A 26, F.B ; Diss., 44 P. 
R. 1906 = 82 P.L.R. 1907, 30 A. 248 = 5 A.L J, 
272 = A. W.N. 1908, 103; R. t 29 M. 318, 9 
Bom. L.R. 1380. J 


s 
to 


13317) — O. 21, r. 2 { = Civ. Pro Code, 1892, 
s. 258 = Civ. Pro. Code. 1859, s. 206) — Jjimita - 
tinn— Fraud - Regulation VII of 1799. — Where 
the holder of a decree uuder Reg. VII of 1799 
sold his rights in the decree, and, after substi- 
tuting the purchaser’s name for his own as 
decree-holder, fraudulently received from the 
judgmeut deutor moueys uuder that decree, 
held that limitation would run against the 
purchaser from the time he discovered the 
fraud. GOPAL CHANDRA DEY v PEMU BlBI, 

1 B.L R.A.C. 76 = 10 W.R. 104. 

(3318) — O, 21, r. 2 ( = Civ. Pro. Code, 1882, 
25 Q Adjustment of decree not certified —Suit 
to enforce adjustment or for aamages—He s 
judicata.— During the exoution of a decree for 
possession, an agreement was entered into be- 
tween the deoree-holder and the judgment- 
debtor dividing the lands, but the agreement 
was not certified under s. 258 of the Civil. Pro^ 
Code, and the Court allowed the execution of 
the decree, though the uncertified agreement 
was set up as a bar. In a subsequent suit by 
the judgment-debtor for possession of lands 
awarded” to him under the agreement or for 
damages for breach of contract it was held 
££ the first claim was w judicata by reason 
Of the order allowing execution. but that th e 
second claim was not barred. KRISHNA. 

SA WHY AYYANGAR v. RaNGA AYYANGaR, 

20 M. 369 = 7 M.L.J. 71, [Dist . 16 M.L.J.54.] 

13319) — O. 21. r. 2-Suit by judgment-debtor 
{ r eC oL montv paid out of Court-Fraud.- 

c. XI — 117 


I 

I 


Civ. Pro. Code (Acts Y of 1908, XIV of 1682 

X of 1877, XXIII Ot 1861 and VIII of 
1859; — continued. 

recov0r fch *t amount. MaHU v. 
Kalu Mall, 66 P.R. 1877. 

(3320) O. 21 , r. 2 — Payment by surety 

Adjustment out of Court- Virtually certified to 
Court under s. 206, VUI If , ^ L ° 

Judgment-creditor gave a receipt to a suretv 
stating that the matter was settled as far as the 
surety was concerned. He then applied fol 

miTan ° Q °‘ the decree agaiast ' the surety lor the 
he k, ’ StaUug lhat the receipt was given 
by him nnoer duress, ana that as the adiust 

™ 7“ “ adB out 01 Cou » he should still be 

that rh t0 ^ leoute dearee against ourety. Beld 
bat the adjustment was v.rtnally certified o 
the Court under s. 206, Act VIII of 
Show AN! dass v. Kishen Chund, 32 PR. 

(33211—0 21, r. 2 [ = Act VIIL of 1859 s 2 0RI 

plaint.fi the proprietor's share of 1h P !5 ylDg 

out of which th« « e 01 fcbe produoe, 

Government reveDue^nd ^pplT *the° P * y ^ 
towards the principal d«ht PP J tbe remainder 

satisfaction o, the pJ?oe,pa, ,,d ^ J fU “ 

fr&TSSZ Pro deC Code Wa f 

Erast Sail C c„il « - 

that payment should be made out ofVourtth* 
defendants should see ,h r Lourfc fc he 

Court. Dolea v. Xabm. 26 p y R. r9 i8 ° 7 e 8“ fi,d *° 

adjustmeTfaUeged ^ ttt^7 Wh " 8 an 

-t been cerS unde l cT?^ 0 ' ha3 

O. XXI. r. 2 of the Code the oiurt f.” ’ ° £ 

prohibited bv ol 131 < rc ^ °urt is expresslv- 

Court should treat l h B w 8 ° ,Si0f! iS ' ^e 

the judgment-debtor allegi D g C ad% 8 S J ate “ eDt ° £ 

according to law. U fo THATOr dle P°f e of it 
BA U, 11 I„d. cas 780 = 4 

ma V ™e~ taken 'to ^Fe^T'niur H 

O. XXI. r. 2 of the Civ! Pro CoT °a— Undec 
or payment of a decree which ' aD ad J ust ment 

fled cannot be recognised bv th °r d " ly oerti ‘ 

purpose whatever® e L ^ 3Qy 

time of limitation. KUTARnr r fcho 

DUBOA CHABAN KUCHA, MCE* jT v ’ 

(3324) — O. 21 t f - - * j 

Objection by judgment-debtor t& e 7r7fi£ 
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Civ. Pro. Code (Acti V of 1908, XIV °^ 1 ® 82 ; 

X of 1877, XXlll, of 1861 and VIII of 

1859J — continued . 

as to payment was wrong -Bur den of proof - 
Second appeal- Finding o I Jact.-A- de ° r ** a 
holder tflftlizad a certain portion ol the deorto 
from one Of the judgment-debtors and bad it 
certified by the Coart in acoordanoo with law. 
Subsequently, one of the judgmentdebtors 
challeneed the oorreotneae of this oertificato . 

B eld, that it was for the judgment-debtor who 
no challenged the correctness of the certificate, 
to prove that it was wrong. Where a District 
Judge, in arriving at a cerlain finding, has been 
wrongly influenced by his view of the burden 
of proof, his finding is not a good finding in 
law and maybe set aside in second appeal 
MUSAMMAT SALTANAT JAH&N BEGAM V. 
Thakur JASWANT Singh. 12 lnd. Cas. 580. 

(33251-0. 21. r. 9 (-*. 258 ) -Transfer of 

decree— -Assignee's representative applying for 
execution- Plea of assignment being intended tor 
the benefit ot judgment-debtor- Arrangement no 
certified- Effect- Scene of O. 91. r 9 .-Where A 
applied for execution of a decree which he dg- 
ed had been assigned to his father by the original 

deoree-holders, and objection was made by B 

one ol the judgment-debtors, on the ground that 
the assignment which was in the name of A s 
father was made under an arrangement that 
A’s father should bo a mere btnamieiar for the 
judgment debtors, held per A'dur HaJmu, J.. 
that the arrangement set un a ®°" ntfd 
‘ adjustment ’ referred to in 0 XXI. r 9. and 
oannot be reoognised as it was not certified or 
reoorded as such. There is no reason why the 
meaning of the word 'adjustment should be 
limited so as to refer only to an adjustment 
whioh purports to be one and not to one whioh 
has the effect of an adjustment. Held also, per 
Abdur Rahim, J , that if it cannot bo pleaded 
as an adjustment, it cannot be relied on as 
showing want of title on the part of A Per 
Sundara Aiyar, J. contra. Held that s. 258 ( 

O. XXI r. 2) is do bar to proof of ft oontraot 
that the assignee should obtftin a transfer for 
the benefit of the judgmentdobtor himself. 

0. XXI, r. 2, Civ. Pro. Code, does not prevent a 
party from proving that the assignment of a 
decree was not intended for the benefit of the 
assignee himself. The object of the clause is 
to provide that everything preventing the exe- 
cution of a decree should be made a record of 
the Court, so as to give the Court complete 
control over its decree and execution thoroot, 
and it is not part ot its object to restrain the 
transfer of deorees by the deoreo-holdor to any 
one he oboosos. It does not make paymonts or 
adjustments which are not reoorded or certified 
to the Court invalid, and the Court will give 
effect to suob adjustments in proceedings other 
than the execution of the decree. It moroly 
forbids effeot being givou to adjustments when 
they are set up as a dofenco to the execution of 
the dooreo by ono entitled to do so. PONNU- 

SAMI Nadar V. Letcbmanan CHettiar, 10 

M.L.T. M2. (19 M. 280, 8 M. 455, 12 O.L.J. 

312, R.) 


Civ. Pro. Code (Acts V of 1908, XIV of 1882, 

X of 1877, .XXIII of 1861 and VIII of 

1859) — continued* 

(8326)— O. 21, r. 2— Order under, appeal- 
ability of— See APPEAL — DECREES AND EXE- 
CUTION OF DECREES, 16 A. 129 -A.W.N. 
1894, 6. 

(3327)— O. 21, r. 2 — See FRAUD — EFFECT 
OF FRAUD, 21 M. 356. 

(3328)— O. 21, r. 2— Manager of a joint 
Hindu tamily certifying payment ot a deoree in 
favour of himself and minor members— Power 
of Court to demand soourity from manager 

See Hindu Law — Joint family, 11 O.C. 

246. 

(3329,-0. 21, r. 2 — See LIMITATION ACT, 
1877, art. 161, A.W.N. 1888, 115. 

(3330)— 0. 21, r. 2— Applicability to mort 
gage deoree— See MORTGAGE- GENERAL, 12 
C.L.J. 65 = 7 lnd. Cas. 258. 

(3331) — 0. 21, r. 2— Payment out of Court 
before and alter order absolute— Duty ot Court 

— See MORTGAGE— GENERAL, 7 iDd. Cas. 

625. 

(3332) — 0. 21, r. 2-Seo RIGHT OF SUIT- 
MISCELLANEOUS. 47 P.R. 1881. 

(3333) — 0. 21, r. 2— Nature of application 
under 87 or s. 89, Transfer of Property Aot 

— Applicability of c. 258, Civ. Pro, Code— See 
Transfer of property act, 18«2, ss. 87 
and 89, 13 O.C. 137 = 6 lna. Cas. 1000. 

(3334)— 0. 21, r. 2— Application for execu- 
tion of mortgage-decree — Payment out of 
Court not certified, whether can be reoognised 

—See transfer of property act, 1882, 
ss. 88, 89, A.W.N. 1908, 103 = 5 A.L.J. 272 = 
30 A. 248. 

(3334-a) — 0. 21. r. *2— See Nos. 354, 355, 
569, 904, 954 to 971, 1277, 1710, 1904, 2718. 
2719, 3020, 3137, 3238 to 3245, 8240-a, 3247 to 
3254, supra and 3424, 3485, infra . 

(3335)— 0. 21, r. 2. s. 47 ( = s$. 258, 244, Civ. 
Pro. Code, IBS*)— Satisfaction of decree not 
ctrlifttd owing to decree-holder's fraud— Appli- 
cation after time to have certified. S. 258 of 
the Oiv. Pro. Codo, prevents an exe0U ““K 
Court from taking ooguizanoo of au uncertified 
adjustment ot a deoree. (8 C.W.N- 395 = 31 
C. 480. Expl\ 20 C. 32, 15 M. 302, F.) Vjhere, 

however, the judgment debtors complained 
that the dooree-holdor had by fraud kept them 
in ignoranoe till, within a mouth of thoir appli- 
cation, of the faot that the satisfaction of the 
decree’ had not been certified, field— That 
the mater could be investigated under s. 244 
of the Civ. Pro. Code. GADAHAB PANDA V, 
SHY AM CHURU NAIK, 12 C.W.N. 488. (19 0« 

683, FA [ReU, 4 lnd. Cas. 402-11 C.L» 
91.] 
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€iy. Pro. Code (Acts Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

(3 ofo 5 ; a ’~ 0 ' , 21 .’ r • 2 ’ s ‘ 47 ( = ci ”' Fro ■ Code, 

ss. 258, 244). [t is only when the parlies to a 
transaction entered into for the purpose of 
satisfying or adjusting a decree stand, at the 
date of suoh transaction, in the relation of 
judgment-debtor and judgment-oreditor to eaoh 
other, that a Court oxeouting thedeoree is prohi- 
bited from reoognisiog such transaction, unless 
duly certified. If the former has eutered into 
a contract, not with the latter, but with a third 
party, with reference to the satisfaction or ad- 
justment of a deoree. the judgment-oreditor 
cannot make any application against such third 
party under s. 528, Civ. Pro. Code, and conse- 
quently, the latter cannot on prinoiple be 
permitted to take advantage of the prohibition 
imposed by the oouoluding paragraph of the 
section as a penalty for the judgment-debtor’s 
omission to apply to the Court under the pre- 
vious paragraph, or for his failure to prove his 
oase if he did apply. The oircumstance, that 
the third party, subsequently to the oontraot, 
becomes the transferee of the decree whioh he 
contracted to satisfy, can have no retrospective 
effect, so as to deprive the judgment-debtor of 
his right to establish that the transferee is, by 
the anterior contract, precluded from realising 
the judgment-debt. RAMA AYYAN v. A SREENI- 
VASA PATTAR, 19 M. 230 = 5 M.L J. 218. [D., 

21 M. 409.] 


(3336)— 0. 21, r. 2, 0. 23, r. 3 ( = Civ. Pro. 
Code. 1882 , ss. 258, 375) — Certificate of adjust- 
ment ol decree by decree-holder— Compromise of 
suit— Decree to be passed in accordance with . — 
The provision of law contained in s. ‘258, can- 
not be evaded by the uevice of moving for an 
enquiry under s, 244, namely, to find out 
whether the decree had been satisfied or not, 
and if the Court found that thedeoree had been 
satisfied, to cancel the execution of it. In 
carrying out the provisions of s. 375, Civ. Pro. 
Code, the Court should ascertam the terms of 
the agreement and draw up the deoree in 
accordance with it. MUNSHI RAM v. DERA 
MUL U.B.R. 1897—1901, Yol. II, 236- 

(3B37) — 0- 21, r. 2, O. 32, r. 7 ( = ss. 258, 
i2, Civ Pro. Code , 1882)— Compromise by 
guardian after decree— Leave not obtained under 
J St 4 g 2 — Adjustment of decree cannot be certified, 

„ Qq an application, under s. 258 of the Code, 

for certifying that a deoree claim of a minor 
had b°en adjusted by a compromise after a 
deoree.it appeared that the guardian of the 
minor had not applied for and seoured leave, 
under s. 462 of the Code, to enter into the said 
compromise ; held, the Cotrt below was right in 
having deolined to oertify the above adjustment. 
ABUNACHELDAM CHETTY V BAMANADHAN 
CHETTY AND ALAMELU ACHI. 29 M. oU9. 

(3338) — 0. 21, r. 2, O. 32, r. 7, O. 23, r. 3 

See Guardian-Duties and Powers of 

GUARDIAN, 2 O.C. 45. 

q 21, r. 2, sch. ll t rr, ^5, 20, 21 ( = 

oa Pm. Code. 1882) — 


462, 


/ooQQ k (1 21. r. 2, sen. MJ-t rr, V 

, 521, 525 and 526, Civ. Pro , Code, 1882) 


0S< 258 


Ciy Pro. Code (Acts Y of 1908, XIV of 1882 

1859 1877 /- XXUI ° f 1861 and VI I oi 

1859 )— continued. 

Execution °f decree- Arbitration out of Court 

before ' Zafi-AdfuM nofcfjfied-fZTr 
MjZlmeZ-The ‘° tk ‘ factum °f 

Of 1882, we're nevcrTnSd ^apply’ £°‘ XIV 
where ihe parties AornaA k . a PP ] y to a case 

that the.r debt werf to be Wes ° , the “ sei ve 8 
before any deoree came inf-r. pc,va * 0 ly adjusted 
disputes between a “editor Where 

satisfaction of the aepr P o a f« o 1 1 parfc 
to the latter by the 21? awarded 
deoree-holder subequentlv anni and ’ Upon th e 

tion of his decree in full y Jh A P ^ V j Ug f ° r exeou ' 

repeated the same objection, 

signment was not an adiustmAnr A# “ i he a8 ~ 
whole or in part within a deoree in 

zv a h .\ tr ,“‘ r , °s r 

ment of debt, if true hL ?ed assign- 
ee decree, a soon as *“ adjUsfcm ^ of 

not having been certified ZZ^ “ ade ’ arld 
vided by s 25 ft « nn )j ^he manner pro- 

Court executing the decree 6 GArm^fl* by the 
Gajadhar Das butt 8 !Ngh v. 

608. 1W8, 6 AL J ' W3 = 2 In d. Oa 8> 

(3339-a> — O. 21 rr 9 l ki 
Pro. Code , 1882)’— 6 41 258, 23l » Civ > 

to s. 258 of Ad XIV of 1882 
cannot recognise an unZti aff ^ %ng Court 
Judgment-debtor's counter nOi r ad J ustrn ™t— 

treatea as an application '? clltlon , cannot be 
holder to certify, ^hen not 7 tJ . le decr ce- 

~ S - 23 1 of dot XIV of ujuhin 90 days 

Of two decree holders— b y cne 
thereunder , — S 258 ni q etl °n of the Judge 

Code, 18 imperatfve that the ° £ the ° ,V * 
cannot recognise an adinni™ ® xecufc iDg Court 
been certified. The clause^ 06 ? h - ,0h has nofc 
able where, in answer appli °- 

exeoution, an adjustment it applloati °n for 
judgment-debtor. J (12 n W m 8 ^ 0 Up fbe 
judgment-debtor’s couu^J 85 ' 

ment-creditors the judg- 

“ lscot put 


enquire into an adjustment' ‘L^® Courfeca Doot 
Court according to law (12 C W M erC,fied fco the 
Bom. L.R. 6S6 ; Cons ) VVk V?* ? 85 ; 12 

the lower Court does not en tbe J ud 8 m ent of 

beiDg awar e of the discretion ^ the Jud ge, 
by 6. 231, intended to exerit -?- ted ia hil * 

iiM ' the 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued K 

case remanded for disposal aooording to law. 
ALATHOOR BADRUDEEN V. GULAM MOI- 

DEEN, 10 M.L T. 396=^(1911) 2 M.W N. 473. 

<3340)— O. 21, rr. 2. 15— See LIMITATION 
ACT, 1908, as. 6, 8, 9 & art. 182, 13 M. 236. 

(3341)— 0. 21, rr. 2. 22 i=$s. 206, 216, Civ. 
Pro. Code , 1859)— Decree for money payable by 
instalments- Paymtn: — Certificate by plaintiff — 
Limitation, — The plaintiff obtained a decree for j 
a sum of money payable by instalments, the 
whole amount of the decree to be reoovered if 
any one of the instalments, should not be paid 
as it became due. The earliest instalment was 
due more than three years before the application 
for execution, but the instalments which the 
plaintiff wished to levy under an execution fell 
due within three years. In his execution 
application, the plaintiff stated that the defen- 
dant had paid the earlier instalments whioh 
beoame due more than three years before the 
date of the application and that his application 
was not barred by time. Held that the plain- 
tiff could, notwithstanding r. 206 of Act VIII of 
1859, come into Court and certify to the Court 
and prove that the defendant bad paid the 
earlier instalments and that be was not barred 
by limitation from applying for exeoution of the 
deoreo or the later instalments. FAKIR CHAND 

Bose v. Madan Mohan Ghose, 4 B.L.R. 
F.B. 130= 13 W.R F.B. 40 (2 B L.R.A.C. 320, 
R.) [ Not F. t 56 9, 4 A. 3)6 = 2 A.W.N, 47, 7 A. 
327 = 5 A.W.N. 16, 11 B. 506, 21 C. 542 ;expl. 9 
5 N.W.P. 100 ; R. t 10 B. 155. 11 B. 6. F.B ] 

(33421-0. 21, rr, 2, 31, 32 ( = old ss. 258, 

259, 260) — Decree for specific moveables or value 
— Execution , capability of. — A decree ordered 
the defendant to pay the plaintiff certain specific 
moveable property oi the kinds enumerat- 
ed in the decree in accordance with the plaint 
up to the value of Rs. 30,000. or to pay that 
amount. The defendant objeotod that the 
deoree wasinoapable of exeoution as the move- 
able properties had not been ascertained. Held 
that the proper construction was that the 
defendant should deliver to tho plaiutiff all 
moveable properties of the kind described up to 
Rs. 30,000, and if ho should fail to do so to pay 
Rs. 30,000 or such portion thereof as would bo 
equal to t he value of tho properly not delivered 
and that, though not under s. 259, Civ. Pro. 
Code, 1882, at least under p. 260. the deoreo 
was oapable of exeoution. SARDAR RaNDHEER 

Singh v. Sardarni Dharam kaur, 64 P.B. 
1890. 

(33431-0. 21, rr. 2, 53 (- Civ. Pro. Cede, 
Act XIV of 1882, .ss. 258 and 273 — Attachment 
of decree in favour of judgment debtor after 
latter's death — Right of holder of attached 
decree to enter satisfaction of payment made 
before attachment — Procedure — Effect of attach- 
ment of dftnee on status of decree holder — 
Decree for vtesno profits— Liability of decree to 
attachment hi execution of another decree . — 
Where a deoree is attached in execution of a 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of : 
1859) — continued , 

money deoree, there is nothing to prevent the 
holder of the attached deoree to enter satisfac- 
tion of his deoree after the attachment if the 
payment or adjustment had been made bona 
dde before the attachment. On the death of 
the judgment-debtor, the decree-holder can 
attach a decree in favour of the judgment- 
debtor. provided his legal representatives have 
been brought on record. An attachment under 
s, 273 of the Code does not determine the 
status of the prior exeoutioo-oreditor as such. 
It only suspends his right for tho limited 
purpose of enabling his judgment-creditor to 
obtain satisfaction. A decree for mesoe profits 
reserved to be ascertained in execution is a 
decree for money and oan be attached under 
the provisions of s. 273 of the Code in execution 
of another deoree. RAMASWAMI AIYAR v. 
Rama AIYAR. 2 M.L.J. 288. 

(3344)— 0. 21, rr. 2. 63 ( = ss. 259, 283, Civ. 
Pro. Cede , 1882) — Execution of decree — Attach* 
ment— Previous transfer to satisfied decree of 
third party — Suit by transferee to establish 
right to attached property.— Where a regular 
suit under e. 283 was brought by plaintiff to 
establish his right to certain attached property, 
on the ground that the property had been 
transferred to him by the judgment-debtor in 
j satisfaction of a decree held by him. it was 
held that it was not necessary that such trans- 
fer should have been certified under s. 258. 
The prohibition to take cognizance f'f payments 
in execution of decrees is limited to the Court 
i which has to deal with the execution of~tbe 
decrees, and does net extend to Courts (hat 
! have to try the allegations of the parties on the 
! merits. KALYAN SINGH v. KAMTA PRASAD, 

I 13 A. 339 = A.W.N. 1891, 100. (7 A. 124, i?.) 

| [D., 20 A. 254. ] 

O. XXI, r. 3 (New). 

(3344.17)— O. 21, r. 3— See NO. 3786, infra, 

O. XXI, r. 3 (New). 

(S345t — O. 21, r. 3*1) — See HINDU LAW — 
Widow, 23 C. 636. 

0. XXI, (4) r. = 1882, s. 223 (3) = 1877 

S. 223 (3). 

f 3345-o) — O. XXI, r. 4— See NOS. 160, 424, 
497, 550, 553. 553 a, 653 6, 553 c, 554 to 576, 
579, 1506, 1507, supra. 

(3846)— O. 21. rr. 4, 5, <*. 38. 39, 41, 186 
( = Cip. Pro . Code , Act X cf 1877, ss. 223, 648) 
Court of Small Causes — Warrant of nrrrsf,— 
S. 618 of the C iv. Pro. Code dooj not apply to ft 
case in which the defendant resides within the 
same Hist riot in which the Court issuing ft 
warrant is situate, 8. 223 of the Code does 
not apply to Courts of Small Causes. Thera* 
fore, a Court of Small Causes may issue ft 
warrant /or the arrest of a person residing in 
another district, but not if he resides within thb 
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0. XXI, r. 7 

= 1889,3,286 

(8352) — 0. 21, r. 7 (-a. 225, Civ. Pro Code, 

)— Decree-Execution— Court to which a 
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C«y. Pr°, Code (Acts Y of 1908, XIV of 1882, 

^ ° f . 1877 * XXIII of 1961 and VIII of 

1859)- continued. 

same district in which the Court is situate, 
but outside its local jurisdiction. CBUNILAL 

n BAM T ' Purb HUDAS KURSANDAS, 2 

Ms DOU. 

223*6) ** r ‘ 5 (:=1882 3,223 l6)®a|877, s. 

(3316-a) 0. 21, r. 5— See NOS. 160, 424, 497 

, ?’ 5 53*c, 554 to 576, 579, 1506,' 

1507 f Jo4G, supra. 

0. XXI, r. 6 1 = 1882 s. 224 = 1877, B. 224 = 

1859 s. 286, 

(3346-6) O. 21, r. 6 — See NOS. 108, 570, 
571, supra. 

(3347)— -O. 21, r. 6, b. 144 — See INTEREST 

8PECIAL CASES, 9 M. 506. 

(3347-a) — O. 21, rr. 6, 7 ( = Civ, Pro . Code, 
1859, s. 286) — Act XI of 1965, ss. 19, 20— 
Transfer ot execution proceedings. -S. 19, Act XI 
of 1865, provides merely for cages in whioh 
the deoree- holder wishes to have immediate 
exeoution, and makes an application for it 
either against the person or against the move- 
able property of the judgment-debtor. Notwith- 
standing ss. 19 and 20, Aot XI of 1865, the 
provisions cl 8. 286, Aot VIII of 1859, apply to 
Small Cause Courts. A deoree of a Small Cause 
Court may be sent to another Court for exeou- 
tion, if no property ie found within the juris- 
diction of the Court passing the decree ; and, if 
the Court to whioh the decree is sent be in 
another district, the decree must be sent to the 
principal Court of original jurisdiction in such 
distriot. ANONYxMOUS, B L.R Sup. Yol. 886 
= 9 W.R. 175. [F. t 18 W.R. 123.] 

(9348)— O. 21, rr. 6, 7— See EXECUTION OF 
decree— Transfer of decree for exe- 
cution —Execution out of court’s 

JURISDICTION, 23 W.R. 225, 23 W.R. 233. 

(3349 & 3350)— O. 21. rr. 6, 7 —See SALE- 
SALE IN EXECUTION OF DECREE — SETTING 
ASIDE SALE, 6 W.R. Mis. 125. 

(3351)— O. 21, rr. 6, 90 ( = Ciu. Pro. Code, 
Act XlV of 1892, ss. 224, 311)— Absence of 
certificate mere irregularity —Nature of fraud.— 
Omission to send to the Court executing a 
deoree the certificate required by s. 224 of the 
Civ. Pro. Code is a mere irregularity not entitl- 
ing a party to Pave a sale in exeoution set 
aside after confirmation. It does not affect the 
jurisdiction of the executing Court to sell. To 
support an application to set aside a sale after 
confirmation on the ground of frsud, it must 
be proved that the purchaser, and not merely 
the decree-holder, was a parly to the fraud, and 
that the judgment-debtor discovered it ODly 
after the confirmation of the sale. ABBUBAKER 
8AHEB v. MOHIDIN 8AHEB, 20 M. 10. [DiSS., 

6 O.L.J, 111.] 

( = 1882, s. 225 = 1877, a. 225 


Civ. Pro Code (iota Y of 1908, XlV of 1882 

;■ xxin of 1861 and vni ° f 

ioo9 )— continued, 

decree is sent for execution— Court executinq a 

— Jurisdiction of the first Court- Aureal. 
When a decree is sent to a Court for exe- 

Prn J ‘ C ? Urt 0an ’ UDders - 225 of the Oiv. 

tion r° ln .‘° Ch ® qUestion of the juriadio- 

tion of the Court passing the deoree, if it sees 

reason to do so. If that Court comes to the 

r U610n tha ‘ the first Court had no jurisdio 
tion to pass a deoree and deolines to J become 

not falTwith 8 the ° rdet B0 pa88ed does 

‘r t m , hepa " ,eW 6ithec of s - 244 or 
m 5 # 8 i‘ th - ,' V - „ Pro ' Code - and oannot bo 

ppealed against. BHAGVaNTAPPA v Vish 

Wanath, 6 Bom. L.R. 342-28 B 378 fo 

30 B. 101 = 7 Bom. L.R. 659.] 

33 ( ^ 5 3.3507.i»-‘: '' N0S ‘ 3347 ’ a ' 3348 ’ 

(3353)— O. 21, r. 7 and s. 54 — See Partt 

tion— right to partition, 7 M. 382 . FB. 

7 ; 8 (=Civ - Pro - co*. 

® Dadeore l e has boon exeouted by a Court 

tm , th8t by whioh “ passed the 

title of the purchaser may not be avoids 
^ 6h °wiog that there was property of 

the Oou g r?tha f debt0r s W u hiD the Jurisdiction 0 

rr £& 

si s. » 

O. 21 , r. 8 ( = 1882,3. 226 = 1877 a 5 >!>r — 
1859,3.287). loll, I, 226 = 

1883)-!^; 2 J* "’r ( = S ' 226 - Civ. Pro. Code, 

T V ° f seciton '-Tte intention of the 

Legislature as expressed in s. 226, Civ Pro 

Code, seems to have been to give the Court of 
the District in whioh it was desired to exeoute 

anotW e n Wl ! ,Ch WaS PaS86d b ? the Court of 
another Distriot, supreme authority in regard to 

t ie e o X nW bT ° f that decree * and ^VoS th 

it is only by an order passed by the District 
Court that any subordinate Court in that 
Distriot is empowered to proceed in suoh a 
matter. Debi Diat, rautt vi UOQ a 
SINGH, 22 C. 764. V ‘ MoH4R AJ 

supraf a) ~°' 21 ’ r ' B ~ See Nos - 572 . 3353-a. 

0. 21, r. 9 (=1882, 8. 227 1877,8. 227>, 


To keep open the sale for such a long timf is a 
very common practice, and haviog r 'g“rd to 
local cond.t.one, it cannot be eaid to be a non 

benefioial one. R. i 52 o{ thfl . .. “ D °n- 

praotice is not opposed to suoh a practice Pro 

0 M .r.sr D '• “"“ m “"STi a 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

0. XXI, r. 10 ( = 1882, s. 230 (1), 1877, 

8.230(1). 

See Limitation aot, 1908, art. 182. 

(3356) — O. 21, r. 10— See NOS. 109, 150, 560, 
573, 1109 to 1114, 1510, supra , 

(3357)— O. 21, rr. 10, 21. s. 48 ( = s. 230, Civ , 
Pro. Code, 1877) — Object. — It was intended, by 
enaoting e. 230 of the Cede, that a deoree. 
holder, seeking to execute a deoree passed more 
than twelve years before, ehculd have one 
opportunity to execute that deoree, and that, 
if he should fail to satisfy it on that applica- 
tion, any further application beoomes barred. 

Sreenath Gooeo v, Yusoof Khan, 7 0. 
586 = 9 C L.R. 334. [F-, 6 A. 189, F.B ; R., 8 

A. 419, 132 P.L.R. 1904 = 76 P.R. 1904.] 

(3358) — O. 21, rr. 10. 21, s. 48 ( = Civ . 
Pro. Code, 1877, s. 230 )— Procedure, appli- 
cability of .—The procedure laid down in s. 230 
of the new Code applies only to applications 
under that 6eotion. The effect of the last 
olause is to preserve to decree-holders, for a 
definite period, the right in respect to recovery 
which they possessed under the old law. 
BYRADDI SUBBaREDDI v. DASAPFA RaU, 
1 M. 403. [D. t 6 O. 504.] 

(3359)— O. 21, rr. 10, 21, s. 48 ( = s. 230, 
Civ. Pro. Code . 1882) — Prior application for 
attachment— Subscqu°nt one for sole— Continu- 
ation of former application— Effect of s. 230.— 

An application for sale is a oontinuatiou of a 
former application for attachment. S. 230, 
Civ. Pro. Code, 1882, only bars fresh applic- 
ation after expiry of 12 years. SURA.JA 

Venkata Narasimha A ppa Row Bahadur 
v. Nanduri Venkatasubrauydu, 8 M.L.T. 
367 = 7 Ind. Cas. 707. (18 ML.J. 46, 12 M. 
L.J 24, R.) 

(3360)— O. 21, rr. 10, 21, and s. 48 ( = Ciu. 
Pro. Code , s. 230 of 1877) — Keeping decree in 
force.— Under a. 230, Civ. Pro. Code, final 
olause, an application which, in substance, 
was to stay the sale, but to [continue the 
attachment, was one to keop in force the 
deoree. NUKANNA v. RAMASAMI, 2 M. 218 
[R., 19 B. 261., D., 20 C. 255 ] 

(3361)— O. 21, rr. 10, 21, s. 48 (=*s 230, 
Civ. Pro. Code. 18821 — Decree passed under 
Civ Pro Code. (ActVUltf 1859) — Twelve years' 
old decree— Execution — A iplxcabilily to such 
decrees.— The proviso to a. 230 of Aot XIV of 
1882, allowing a further period of three years to 
enable decree-holders to exeoute their decrees, 
applies to those deoreea which would be barred 
on the date of the Code (Aot XIV of 1882) 
ooming into force, and does not apply to those 
deorees which were not barred by the twelve 
years’ rule and which oould bav9 been exeouled 
on the Code ooming into force, by reason of 
the faot that the period of twelve years had 
not expired from the date mentioned in ( 9. 230 


Ciy. Pro. Code (Aots Y of 1908, XIV of 1882,. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

of the Civ. Pro. Code, 1882. TUFAIL AHMAD 
V. 8ADHO Saran Singh, A.W.N. 1883, 198. 

[ Diss 8 A. 419.] 

(3362)- O. 21, rr. 10, 21, s. 48 l = Civ. Pro . 
Code , 1882. $. 230 ) — Executioyt of decree of over 
twelve years — Application made and gi anted.— 
This was an application for exeoution of a 
decree passed in 1870. An application had 
been made in June, 1882 and granted. The 
Civ. Pro. Code of 18S2 was applioable and the 
present application in 1985, haviug been made 
more than twelve years after the date of the 
deoree. was 6uoh as to be barred by s. 230 of 
the Code unless saved by its oonoluding clause. 
Following the view of the Calcutta High Court 
in 12 O. 599, the words “ law in force imme- 
diately before the passing of the Code ” were 
construed as including the 4 ‘ whole law on the 
subjeot M and not as ooufined to art, 179 of 
the Limitation Act, and it was held that, as a 
prior application had been made aud Rrauced 
in 1881, i.e., under the Code of 1877, and 
twelve years would have elapsed before June, 
18S5, the present dharkast of 1885 was not 
saved from limitation by the coDoludiug olause 
of e. 230 of the Code of 1982. MOTICHaND v. 
KRISHNARAV GANESH. 11 3. 524 [D. t 15 
A. 196.] 

(3363)— O. 21, rr. 10, 21, s. 48 ( = Ciu. Pro. 
('ode, 1*92, s. 230) decree for sale of hypothecs 
ted piopertu — “ Decree for payment of money." 
— A decree for sale of hypothecated property 
passed ou a mortgage- bond is not a decree for 
the payment of money within the meaning of 
the third paragraph of s. 230 of the Civ. Pro. 
Codo. The “decree for the payment of money” 
referred to in s. 210 of tho Code has ofteu been 
held to be what is ordinarily known asamonsy- 
deoree in oortra-distinotion to a decree direct- 
ing the 6ale of specific property, and tho same 
construction must be given to the same words 
when fouud in different parts of a Code or Act. 

Ham Charan Bhaqat v. Sheobarat Rai, 

16 A. 418= A. W N. 1894, 142. [N.F., 121 P. 

L R. 190S; F., 25 C. 590 = 2 C.W.N. 118, 27 C. 
285, 26 A. 541; R., 18 A.W.N. 114, 28 A. 771 = 
A.W.N. 1906, 237 = 3 A. L.J. 585 = 1 M.L.T. 
247, 4N. L.R. 78 = 8 Cr. L.J. 18; D., 20 M. 107, 
L.B.R. 1893-1900, 588.] 

(33641—0. 21, rr. 10, 21, s. 48 ( = s. 230. Civ. 
Pto. Code, 1882) — CoHscnf-dt'cree on mortgage 
Decree for money . — A consent decree passed 
iu a mortgage-suit, directing that the deorefcal 
money be reoovered by sale, in the first instanoe 
of tho mortgaged properties which have uot 
been exempted, and afterwards from the per- 
sons aud other properties of the mortgagors, is 
a money-deoree. KARTICK NATH PANDEY 

V. JUGGERNATH RAM MaRWARI, 27 C. 285- 
(16 A. 418, 25 C. 580, F.\ 20 M. 107, Diss.\ 14 

W. R. 209, R.; 24 W.R. 305.) [R., 25 A. 641, 

121 P.L.R. 1908|£^L, 31 0. 792; Diss.; 28 M 
224.] 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1862, 

form 1877 ’. XXIn of 1861 and VIII of 

loo9J — continued . 

(3365) — 0. 21, rr . 10, 21 , s. 48 ( = Cit>. Pro. 
Code, 188 C J, s ^ 30 > — Fraud.— In order to brmg 
a, case within the proviso to s. 280, Civ. Pro. 
Code, two tbiDgs have to be proved (1) that 
the^judgment debtor used stratagems designed 
to preveut the execution of the decree, and (2) 
that the execution of the decree was by such 
means prevented. It is obviously not enough 
to prove fraud at some time during the i2 
years’ period, because it is quite consistent with 
such fraud that the decree-holder may, at a 
latter period, have had full facility for execut- 
ing his decree. It must be proved that the non- 
execution of the decree was brought about by 
the fraud complained of. Assuming that on 
application made before the expiration cf the 
12 years’ period may, notwithstanding the pro- 
vision contained in s. 280, Civ. Pro. Code, be 
granted after the lapse of 12 years from the date 
of the decree, there is do reason lor holding 
that a decree-holder can, on account of thepend- 
ing of a prior application for warrant of arrest, 
be allowed, after the lapse of the 12 years, to 
make another application for the attachment of 
immoveable property. 8ESACH\L'M CHETTI 
V. RajaM CHETTY, 8 M.L.J. 203. [ dppr., 

75 P.L.R. 1909 = 113 P.W.R. 1909.] 

(3366)-0. 21, rr. 10, 21, s. 48 ( = s. 230, 
Civ. Pro. Code, 1877 . — Fictitious transfer — 
Fraud — Obstacle to execution. — Where a judg- 
meni-deDtor makes a fictitious alienation of 
his properties, so as to make them not avail- 
able in execution of tbe decree against him, 
and tbe decree-holder brings a suit for obtain- 

? _ _ _ w. t- l. > 1 It.t a 1 i o o f i A a i n f i r t 


CiY. Pro. Code (Acta Y of 1908, XIV of 1882, 

1817 •. XXIII of 1861 and VIII of 
1859)— continued. 

the benefit of the twelve years’ rule. An appli- 
cation mado within twelve years from the date 
ot the fraud or force is not barred. VenkayY'a 

V. Raghava Chaklu, 22 m. 320 = 8 M L.J. 79. 

(3368)-0. 21, rr. 10. 21 and s. 48 (=s. 230, 

Frmf/ Decree-Execution.— 

•y aud —Where a judgment-debtor, bv eludina 
the service of the warrant on several occasions" 
and by making applications which had the effeot’ 

Cl ? e ; ° f Stayiug execution, has managed 
to delay it for more than twelve years he is 
guilty of fraud under s. 230, Civ. Pro Code and 
is not entitled to the rel.e. contemplated by that 

f S “ RANGA SAMI. 6 11, 363. 

J 401.1 318 * h ‘* 22 M ' 32 °’ 62 M ‘ 443 '- 6 A ‘ L * 


out; UOULLD* uuiuti uiiugo c» <JU» V ouvaiu- 

mg ft declaration that tbe alienation is fictiti- 
ous, aud succeeds in the suit, any further 
application made by decree-holder after 12 years 
from the date of the decree, is protected, by the 
terms of the proviso oontainerl in s. 230, Civ. 
Pro. Code, as the act of tbe judgment-debtor 
i? a fraud upon the decree holder. VlSALATCHI 
V. 8IVASANKARA, i M. 292. 

(33671 — 0. 21, rr. 10, 21. s. 48 ( = Civ Pro. 
Code , 1882, s. 230)— Fr awl of judgment-debtor— 
Prevention of execution — Fresh p> riod of limit- 
ation. — A judgment-debtor, knowing that a 
warrant of attachment bad been issued against 
his moveable property, locked up his house aod 
thus prevented the execution of the decree. 
When the decree-holder again applied for execu- 
tion, it was more than twelve years from the 
date of the deoree. Held that the aotion of the 
judgment-debtor in locking up his house and 
keeping it locked until the warrant of attach- 
ment had been returned unexecuted, was a 
contrivance, stratagem or “fraud,” within the 
meaning of s. 230, Civ. Pro Code. It was not 
necessary that tbe judgment-debtors fraud 
should have continued to prevent the execution 
of the deoree right up to the date of the last 
apphLt°n for execution Fraud or force g.es 
a new starting pent for the ^eKey ars limn, 
af-ion The proviso was intended to preven 
the twelve years’ rule of limitation being an 

s 


(3369) — O. 21, rr. 10, 21, s. 48 (=s. 230 
Civ. Pro. Code, 18821 — Previous applications for 
execution praying for aUichment and sail of 
moveables Subsequent application /or attach- 
merit an.i sale of houses- Whether latter appli- 

Prim n* co . nl,nu ? °> t,l « previous one— 
P lor application neither struck off nor disposed 

Ih a, ^ 0n ? CC0U, ‘ t °f a Pteal by judgment- 

f 230 RialT,' ° r -‘ ,0rCe ’ Wi ‘ hin lh3 terms °f 
% ,, Rlghl 10 ra,se Questions o/ fraud for the 

fi.il time in appeal.— Held, that applications 

June . 9 ^“ “ ? 10th Maroh 15th 

June, 1908, praying for the attachment and sale 

of houses belonging to the judgment-debtor 

lleont bB hel r l ° be IQ CODti uu“tiou of a prior 
execution application made on 11 th May, 1906 

praying for theattaohment and sale of moveables 

belonging to the judgment-debtor, oven when 

the moveables were attached and sold, but the 

money was not paid to the decree holder in 

aD appeal fiied judgment 

debtor, and the application had not been fot- 
ma Jy consigned to the record room or struok 
oS the file. (18 A. 4t2, F.B., 45 P K 1909 21 
A. 155, 00°; 089, 27 P.R 1905, Tpf] 

Where the judgment-debtor was justified in 
obtaining an adjudication from th e J Courts in 
respect ot the very difficult question of h£ 
relations with his father, and where bis appeal 
was thrown out merely on the ground of his 
failure to disoharge the burden of proof that lay 
on him, he cannot te held to be guilty of 
frivolous or vexat.ous obstruction to the execu 
turn o decree, and hia act did not constitute 

f ra i,n W o S 8 t8rm8 of ‘be last sentence 

of s. 230, Civ. Pro. Code, 1882. Ill O w m 
440, 6 M. 365, D.) It i 9 doubtful whether the' 
decree-holder can raise questions of fraud and 
cia.m the benefit of the last sentence of a. 230 
for the first time in appeal. Hiru AND OTHPRK 
v. GARCHARU. 17 P.R. 1910 = 22 P «un 
= 20 P.L.R. 1910 = 3 ind. Cas 813 1910 

(3370) O. 21, rr. 10, 21, a. 48 ( = g 230 Pin 
Pro. Code. m-J)- Preventing eLUiillofZ' 

eree by force or Iraud— Limitation.— Voder the 

last paragraph of a. 230, Civ. Pro, Code 1880 
if the judgment-debtor by force or fraud pr'eventa 
he execution of deoree against him at acme 

•time within twelve years immediately beforethe 
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Civ. Pro. Code (Acts Y of 1908, XIV of 8 1 2, 
X of 1877, XXIII ol 1861 and VIII oi 
1859) — continued. 

date of the applioatioD for exeoution, the appli- 
cation will not be barred under the preceding 
provisions of the section. (22 M. 320, R.) 
Bud to save limitation as aforesaid, there should 
be an express finding that there was either force 
or fraud. MEESLA RAMANNA v. AKKALABOTU 
CHINNA, 8 Ind. Cas. 808 = 9 M.L.T. 162. 

(3371) — 0. 21. rr. 10, 21, s. 48 i^Civ. Pro. 
Oode, Act A g/1S77, s.230. — Meaning of— Date 
of passing of Act in— Date of Governor -General’s 
assent to Act and not that of its coming into force. 
— In this case, the High Court disagreed with 
the opinion of the lower appellate Court that 
the words “ within three years after the passing 
of this Code,” in the last paragraph of s. 230, 
“ must be construed to menu within three 
years after the Code came into force, i.e., within 
three years from the first day ol October, 1877.” 
The last paragraph of s. 230 names the terminus 
from whioh the period of three years therein 
mentioned was intended to begin to run, and 
tbat terminus was the passing of the Aot, and, 
the Civ. Pro. Code, Aot X of 1877, was finally 
passed on the day on whioh it received the 
assent of the Governor General, viz., the 30th 
March, 1877, although its coming into foroe 
was deferred until the let of October, 1877. 
Damodardas Haridas v. UTTAMCHAND 
BAVIACHAND, 7 B 214. 

(3372) — O. 21, rr. 10. 21, s. 48 ( = Ciu. Pro. 
Code, 1877, s. 230) — “ Poaing </ th Act.” — 
The words “ the passing of the Act ” in s. 230, 
mean the day on which the Act received the 
assent of the Governor-General and not when 
the Aot came into force. RADHA KlSHUN v. 

Budha Singh, A.W.n, 1882, 2. 

(3373)— O. 21, rr, 10, 91, s. 48 i = Ctu. Pro. 
Code , 1877, s. 230 Af.er the passing of the 
Code.” — Held that the expression ” after the 
passing of the Code ” in s. 230, Civ. Pro. Code, 
1877, means the date the Code was passed, that 
is to say, the date the bill beoamo law and 
reoeived the assent of the Governor-General, 
and not the date the Aot came into force. 

Jugal Kishore v. Zamania begam, A.W. 

N.1881,88. [P, A W.N. 1891. 74.) See also, 
Tulshi Ram V. Chotey Lal, A.W.n. 1881, 
118. 

(8974)— O. 21, rr, 10. 21, s. 48 ( = 8.280, 
Civ. Pro, Code, 1882) — Decree — Application for 
execution — " Subsequent application ” — A 
decree-holder made an application for exeoution 
of his decree on 6-2-1879, whioh waB rejeoted 
for default of prosecution. A subsequent appli- 
cation made on 6 2- 1882 wan granted. After- 
words. on the application of the debtor, 
execution proceedings wore postponed by 
ofcder of Court made on 7-4-1882 to enable the 
debtor to satsify the decroe. The latter applied 
for further time on 7-4 1893, whioh was refused 
on 7-5-1883. Thereupon, the decree-holder 
applied to the Court on 7-7-1889 praying thAt 
the exeoution of his deoree may be proceeded 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

with. Held that this application (of 7-7-1883) 
was linked to that of 6-2 1882, and therefore not 
liable to the bar attaching to a “ subsequent 
application ” in the sense of para. 3 of s. 230, 
Civ. Pro. Code. 1862. BHAGWANTI PRASAD 

v. The collector of Basti, A.W.N, 1889, 
269. 

(3375) — O 21, rr 10, 21 , and .<?. 18 ( = Civ. 
Pro. Code , 1882, s 230)— Limitation— Decree 
for payment ofmoney — Decree against represent - 
alive limited to immoveable property of deceased 
debtor . — Tne mc.ro faoi. tbat a decree, passed 
against the representative of a deceased person 
as Euoh, is limited as regards the liability of the 
judgment debtor to the immoveable property 
of the deoeased, whioh may come into the 
hands of the representative, will not make such 
a deoree other than a deoree for payment of 
money within the meaning of 8 230 of the Code 
of Civil Procedure. JaNKI PRASAD v. SHEO- 
GOPAL, A.W.N. 1898. 114, (A.W.N. 1&93, 

184 and 16 A. 418, R.) 

(3376)- O 21, rr. 10 and 21. s. 48 { = $. 230, 
Civ . Pro. Code, 1882) — Execution of, decree — 
Limitation ~ Decree ter money. — A decree for 
recovery of money oy sale of specific property 
is a decree (or money within the meaning of 
s. 230 of the Civ. Pro Code. RAM GOPAL v. 

Teja Singh, 121 P.L.R. 1908. (29 M. 224 & 

473, F., 16 A. 4»8 25 A. 541, 24 C. 473, 25 C. 
580, 27 C. 285, Not F.) 

(3377)— O. 21, rr. 10, 21, s. 48 ( = Cit>. Pro. 
Code , 1882, s. 230) — Execution of decree, Limit- 
ation — Application twelve years from date of 
decree, previous application for execution having 
been granted. — A d» cree-holcieLobtaiued a decree 
for money on the 30th of July, 1877. Applioa- 
tioD was made in May, 1878, under the terms of 
8. 230 of the Civ Pro, Code, for execution of 
this decree by sale of three houses belonging to 
the judgment debtor. Under tbat application, 
two out ol the three houses were sold. The sale 
of the third hou.*e was postponed on the applica- 
tion of a party. On the 15th of December, 1878 
the application of May 1878, was “ struck off 
On the 11th of November, 1889, the decree- 
holder applied in terms to revive the applica- 
tion of May, 1S78, and to bring to sale the 
remaining house. Held that s. 230 of the Civ. 
Pro. Code, applied to the circumstances as 
above set forth and was a bar to the further 
exeoution of the decree. THE DELHI AND 

London Bank, Ld. v. Major B.L. Reilly, 
A.W.N. 1893, 124 [Overruled, 18 A. 482 = 
A.W.N. 1896, 142, F.B.] 

(3379) — O. 21, rr. 10, 21. 3 . 48 (=5.230, C»P. 
Pro Code, 1892 Execution of decree — Decree 
under 3 . 88 of Act IV of 1882. p urporting also 
to grant relief under s. 90.— Held t tbat s. 280 
of tbe Ojv. Pro. Code, did not apply to a decree 
which purported to be made under 8. 88 of Aot 
IV of 1882, but whioh in addition to the 
relief provided for by that seotion, granted also 
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An TpSoS made to the Court pacing a 
d^ree for a certificate to allow execution to be 

0. 11-118 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1661 and VIII of 

1859) — continued. 

the relief provided for by s. 90 of the said Act. 
JOGUL RlSHORE v. Cheda Lal, A.W.N. 
1893,184. [R., 25 A. 541, 28 A.771,F.B.= 

3 A.L.J. 585 -A.W.N. 1906. 237 = 1 M.L.T 

247.] 

(3379) 0. 21, rr. 10, 21, s. 48 ( = s. 230. Civ. 

Pro. Code t 1882) — Subsequent application to 
execute the decree , what amounts to — Order 
on execution -application “ proceedings closed ,” 
whether amounts to a dismissal —A obtained a 
mortgage deoree in his favour on the 6th of 
Dooember, 1892, and made a series of appli- 
cations for tho exeoution of his decree, the 
order passed on an application put in by him in 
the year 1901. within 12 years from the date 
of deoree, being “proceedings closed for the 
present. ” Several other applications were then 
made asking for the continuance of the proceed- 
ings, and A presented his last applioation on 
2nd April, 1907, when it was contended the 
applioation waR barred under s. 230, Civ. Pro. 
Code, 1882. Held, since the applioation of 
1904 was within 12 years and that applioation 
was never dismissed, the order on it being 
merely “proceedings olosea” the present appli- 
cation was not a subsequent applioation to exe- 
cute the deoree within the meaning of s. 230, 
Civ. Pro. Code, 1882, and was therefore not 
barred under that section. TADAPALLI BaP* 
PAIYA V. PUTT! KOTTAYA, 6 M.L.T. 333. 

.'33801—0. 21, rr. 10, 21. s. 48 (=s. 230 (6) 
of 1882)— Order directing payment of money 
at certain date .* Where a juummeui-debtor, on 
being arrested, put in a petition asking that he 
might have 15 days’ time within whioh to pay 
up the amount of the decree, and that petition 
was consented to, and the order made on it was 
“let the petition be filed,” held , that the peti- 
tion oontained no Dew promise to pay, and 
that the order did not amount to one direct- 
ing the payment of money to be made at a 
partiouiar date within tbe meaning of s. 230 
(b) of the Code. JOGOBUNDHOO PASS v. 
HORI RAWOOF, 16 C. 16. (4 A. 155, F.). 

(3381) — O. 21, rr. 10, 21, s. 48 ( = Civ Pro. 
Codes 1 882 and 1877, s. 2301— Execution of 
decree— Twelve year's old decree.— Where a 
decree more than twelve years old was once 
given the benefit of the three years’ grace under 
s. 230 of the Civ. Pro. Code, 1877, and then be- 
came dead or in?xeoutable, an application to 
execute under s 230 of the Civ. Pro. Code, 1882 
should be refused. There is nothing in s 230 
of the later Code to justify the conclusion that 
it was intended to revive decree which bad 
become dead before it became law BhaWAM 

ms v. Daulat Ram, 6 A. 

1884, 134. ',6 A. 189, D.) [B-. 8 A. 4190 

ioqoni O 21, rr. 10, 21, s. 48 ( = Civ . Pro. 

dl MBS s. 230) - Application lor transfer- 
iae, ioo*. Anniicattou for execu- 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

taken out in another Court is not an applic- 
ation to execute the deoree under s. 230 of the 
Code, [F., 22 C. 921 ; ExpU, 22 C. 376 ; D., 20 
C ‘ 29, 8 C.W.N. 575.] Tbe “granting” of 
an application under s. 230 inoludes the 
issue of a process for execution o. ; the deoree. 

nilmony Singh Deo v. Birfssur Baner- 
JEE, 16 C. 744. 

(3383)— O. 21, 10, 91, .s. 4Q 230> civ 
Hro. Code , 1882) — Agreement, under s. 257-4— 
Order sanctioning such agreement— Whether 
order is afresh decree or old order for payment 
of money— Mistake of Law — Hes judicata— 
limitation.— An oraer sanctioning a compro- 
mise cannot be said to be either a new deoree, 
or an old order subsequent to decree direoting 

« h 9sn“ 0, “ ons >' within meaning of 
s. 2d0 (6), Civ. Pro. Code. (U M.L.J. 359, R.). 

Where an order prooeeded on a mistake of law 

suoh a mistake cannot operate as res judicata 

m a subsequent proceeding, whioh in no way 

affects the operation of the previous order. 

view* ‘ PalaniapPa Chettiar v. raja 

Trnnt NA r THA c VljAYA KUMARA BaNGabU 

wTiSKbofT, NAID00 ’ iMX T 283 - 

(3384)— O. 21, rr. 10, 21 and s. 48 ( = Civ . 

mi -8 23 Q r ’ S -p 230) ~T Limitation Act. 

rhl 7 ' - a ClV * Pro * Lode - does noC affect 

the period of hmuation prescribed by art. 180 , 

80 1 -'/"aB 6 rl 6 .! = Q 4 o W ' N ' 1904, 51 = 1 A.L.J. 

oU , b ., 36 C. 543 = 9 C L.J. 271.] 

(3385) — O. 2l, rr. 10, 21, s. 48 { = 

Code, 1882, s. 230)— Execution of decree— Limi- 
tation— Construction.— The words “the law in 

Co'de” , “ medlateJ y oefore the passing of this 

nf , Cr,Dg In 8 - 230 of thQ c,v - Pro - Code 

of 1882, relet to and include Act X of 1877, as 

amended by Aot XII of 1879. GOLUCK 

5 9 H 9 AN “ BA “ y ® e ®’- HakapkiahDebi, 12 c. 

b. 524 ; P:, 8 A. 4 19 j SS "' 9 *“• 11 

(3386)— O. 21, rr. 10, 21, s. 48 ( = Civ. Pro 
Code, 1882, s. 230) — Limitation— 12 years' 
rule— Law in force"— Act X of 1877.— The 
expression law in foroe,” as used in Aot XIV 

X of 8 187 ( 7 C °as e inVudes^o! 

X of 1 87 7 as well as the general Aot of limit- 
ation. Therefore, if a deoree became incapable 
of exeoution under s. 230 of Act X of 1877 
before Act XIV of 1882 came into force, s. 230 
of the latter Code will not revive it Rnrrrr 
SHETTATI V. MAKIAYA, 9 


(3387)— O. 31, rr. 10, 21, s . 48 ( = C.n Pro 
Code. 1862, s. 230)— Twelve years’ rule o / limi- 
tatwn under, scope cf. -Alter several infruotuoua 

ezeout.one of a deoree dated 23rd February, 1881 

the decree-holders applied for L X 

2nd May 1892. The PP Cour t .°of nro^Votion! 
struok off this .applioation professing to main- 
tarn an attachment which had been made 
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Civ. Pro Code (lets Y of 1908, XIV of 1882, 
X of 3877. XXIII of 1861 and VIII of 
1859) — continued. 

On the presentation of the next subsequent 
application on the 7th Maroh, 1893, the 
judgment-debtors objected that it was barred 
by the twelve years’ rule of limitation under 
b. 230 of the Civ. Pro Code. Although the 
previous applications had failed, for some 
reason or other, to realise aoy money, some of 
them were ' granted ’ within tbe meaning of 
s. 230 of the Cede, inasmuch as property bad 
been attached under those applications in 
compliance with the prayers oontained in them. 
It was, therefore, held that whether the last 
application was one in oontinuanoe of the next 
previous application, or a fresh application by 
itself, it was not competent to the Court to 
grant the same by reason of s. 230. The 
seofcion does not pre9oribe that, no subsequent 
application shall bo received after the expiration 
of 12 years ; it forbids anv application being 
granted. It is not competent to a Court to 
strike off an exeoution case whilst maintaining 
an atfcaohment which has been made in that 
case. Such an order is a contradiction in terms 
and is not warranted by law. If there is no 
ponding execution before the Court, there oan 
be no subsisting attachment; and if there is 
reason for maintaining and attachment there 
can bo no reason for striking off the application 
in exeoution which led to its beiDg made. 

Rari Niwaz v. Ram Charan, 18 A. 49 = A. 
W.N. 1899, 155. [Diss., 11 C W.N. 163 = 5 C. 
L.J. 30 | D., 18 A. 482, R., 3 A.L J. 654 ] 

(3388) — O. 21, rr. 10. 21 and s. 48 ( = Cti\ 
Pro. Code , 1877, s. 230 — Prohibition of subse- 
quent execution application — Restricted to 
applications under the section.- -The prohibition, 
under s. 230 of the Civ. Pro. Code of 1877, of 
a subsequent application for execution of a 
deoree for more than 12 years old, would apply 
only where the previous application has beeu 
under that eeotion, and not when it has been 
made under tho Code of 1859. ASHOOTOSR 

Dutt v. Doorga Churn Chatterjee, 6 C. 

501 = 8 C.L R. 23. (l M. 403, 2 A. 275, R.) 

(3389) — O. 21, rr. 10, 21, s. 48 ( = s. 230, Civ. 
Pro. Code, 1882) — Decree — - Implication for 
execution of — limitation — Order passed on 
application after expiry of 12 yea rs.— If the »ast 
application for execution of a deoree be made 
within 12 years from tho date of decree or 
order, tho order on tho applioatiou may be mado 
even after the expiry of 12 years. SlVASWAMY 
AIYAR v. SIVALINQAM PILLaY. 7 M.L.T. 353 
= 3 Ind. Cas. 474. (6 M. 359. F.) 

(3390)— O. 21, rr. 10, 21, s. 48 t = Civ. Pro. 
Code, 1877, s. 230i — Execution of decree — 
Limitation. In 1878, in execution of a decree 
passed in the year 1859, an arrangement was 
made whereby tho deoree-holdor allowed the 
judgment-dobtors to pay tho deoree by instal- 
ments, and on this arrangement being certified 
to the Court, the property of the judgment- 
debtors, then under attachment, was released, 
but it was not oarried out by an order under 


Cly. Pro. Code (Acts Y of 1908, XIV of 1882, - 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

b, 210, Civ. Pro. Code. Reid that the deoree 
ooula be executed as more than 12 years 
had elapsed from the passing of tbe deoree. 
Radhey LAL v. NATHU, A. W.N, 1882, 5. 

(3391)— O. 21, rr. 10, 21, $. 48 ( = s. 230, 
Cw. Pro. Code, 1882) — Subsequent application 
for execution. — The bolder ot a decree, dated 
Juno 1873 made an application for exeoution 
in March 1884, asking that the decree be sent 
for exeoution to the District Court, with a 
certificate of non-satiafaotion. The application 
was granted in July 1884, and the deoree and 
the certificate under s. 224 of the Code were 
given to the applicant, who filed the same in 
tho Court of the Distriot Judge in November 
1885, and tho Judge, under the authority ot 
s. 226, Civ. Pro Code, directed the decree to be 
forwarded for exeoution to the Court of the 
Subordinate Judge. The applicant then filed 
tho application asking the Subordinate Judge 
to exeoute the deoree. This last application 
was made in November 1885. Held that the 
last exeoution application was not barred by 
limitation though it was dated more than 
twelve years from tho date of the deoree, 
inasmuen as it was not a fresh application for 
execution, but only cue asking the Court to 
give efloot to that ot Maroh 1884 which was still 
pending, and as it was nothing more than 
asking the Courts to give directions in accord- 
ance with the order of March 1884. RAM 
BAHAI v. NANNI, A W.N. 1886. 137. 

(8392)— O. 21, rr. 10, 21, 8. 48 ( = s. 230, 
i Oiu. Pro. Code, 1882) — Construction ot decree — 

! Decree for payment of money— Hypothecation 
decree. — A deoree had been passed on compro- 
mise, and was, in the first instance, a deoree 
for the payment of oortaiu sums ot money by 
instalments ; but it further oontained a provi- 
1 sioD, viz , “ Tho property hypothecated in the 

bond remaius hypothecated as before. The 
j defendants have no power to traosler it. If 
any other person brings to sale the hypothe- 
l oated proporty in satisfaction of tho debt due 
; by the defendants, tho plaintiff shall have 
power to take out execution of the deoree 
without waitiug for the instalments, and to 
cause the hypothecated properly to be sold by 
auction.” The decree was passed on 5th Maroh 
! 1884. On 5th Dooember, 1896, an application 
i for exeoution was made, which proved infruo- 
tuous and was struck off on 1st April, 1897. 
A subsequent applioatiou was made on 30th 
November, 1899, and was resisted on the ground 
that execution of the decree was barred ‘ by 
limitation, regard boing had to s. 230. Civ. 
Pro. Code. Held that this was not a simple 
deoree for the payment of money such as woqjd 
fail within tho purview of s. 230, Civ. Pfo. 

Code. Pahaiavan Singh v. Narain Das, 
22 A. 401 = A. W.N. 1900, 131, (3 A. 216, D. I 
22 0. 813, 26 0. 166, R.) 

(3398)— O. 21, rr. 10. 2t, s. 48 (-Cfo. Pr*. 

Code , 1882, s, 280 )— Twelve faarj 1 ruk 
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Ci¥. Pro. Code (Acts Y of 1908, XIV of 1882 

X of 1877 XXIII Of 1861 and Vnfof* 

lo59) — continued. 

limitation— Warrant of arrest issued but not 
executed , aeemed to be subsisting. — Aa applica- 
tion for execution ot a decree by arrest of the 
judgment-debtor was granted, but od the report 
of the peons entrusted with the warrant that 
the judgment-debtor had ooucealed himself, 
the Court struok off the application. A subse- 
quent apphcation made again for the arrest of 
the judgment deotoc was also struck off, and 
on an appeal from the order striking off suoh 
application the difficulty was suggested that 
the deoree oould not be exeouted as it was 
impossible by reason of s. 230 of the Civ. Pro. 
Code, to grant the prayec for execution, owing 
to the fact that upwards of twelve years had 
elapsed siuoe the date of the decree and that 
previous applications for exeoution bad been 
granted , but it was held that the warrant 
issued on the former application for arrest, not 
having been carried oat, was still subsisting 
and capable of being executed. The mere fact 
that a warrant was issued and came back 
unexecuted oould not be taken to establish that 
the proceeding for execution in pursuance of 
which it issued was exhausted and thereby 

determined. JIT Mal v. Jwala Prasad, 

21 A. 195 = A.W.N. 1899, 7. (A.W.N, 1898, 

137, F.) (II . 27 P R. 1905 = 79 P.L R. 1905 ; 
D., 11 O.C. 57, 17 P.R. 1910. J 

(3394) — O. 21. rr. 10, .*21, s. 48 ( = Civ . Pro. 
Code, 1682, s, 230) — Decree become 12 j, ears old t 
first application for execution of t within 3 years 
from Code t of 1882. — Under the provisions of 
s. 230 ol the Civ. Pro. Code, 1882, the holder of 
a decree more than 12 years old should be allowed 
odq opportunity to exeoute it under that seotion. 
The deoree-holder, in this oase, had put in two 
applications, under the Code of 1882, but both 
of them before the lapse of 12 years from the 
date of the deoree. These were struck off and 
so oould not be said to have been “granted” 
within the meaning of s. 230. The present 
application for execution, though the third one 
under the Code of 1882, was the first made 
after the deoree had beoome 12 years old and 
was put in within 3 years of the passing of that 
Code', and was therefore not barred by reason of 
s. 230 of it. RAMADHar v. RAM DAYAIi, 

8 A. 536 = A.W.N 1886, 168. (6 A. 189, A.W.N. 
1885, 193, 8 A. 419, R.) [R., 12 A. 571, 15 

A. 198 = 13 A.W.N. 93.] 

(3395)— O. 21, rr. 10, 21, s. 48 ( = s. 230. 

Civ. Pro. Code, 1882)— Proviso. Construction of 
— Twelve years’ rule, in respect of old decrees.— 

The decree in this oase was passed on the 15th of 
June 1872, and calculating twelve years from 
that date, it was alive when the Code of 1882 
oame into operation. The present application for 
its execution was made more than twelve years 
after the deoree, but within three years of the 
passing of the Code, and as the first application 
made after the deoree became twelve ye«a old. 
if was held to be not barred under s. 230 of the 
Code of 1882. If a. 230 of Aot X of 1877 were 
to be applied, the application would be barred 


>IA DIGEST. 1878 

Cly. Pro, Code (Acts Y of 1908, XIV of 1882. 
?L ° l 1877 \ XXIII of 1861 and VIII of 

but that seotion has no application. The phrase 
the law in force immediately before the pass- 
ing of this Code” in ihe proviso to s. 230 of the 
Code of. 1882 does notineiude the limitation pro- 

visions in the previous Code ct 1877. JOKBU 
5 A . U “■ 4 " DIN > 8 A - 119 = A.W.N. 1886, 162. 
a w n isfa ; !ao C - n 559 ' 6 A ■ 388 ' 7 c - 556 > a.; 

a.w.in. 1885, 193, Disc.) [ R. t Q a. 536.] 

cSVtW-Z- 21 - s - 48 < = s- 230, 

ss 88 aL ™ 'l 8 ' 2 '- Opposite decree under 
SS. 88 and 90, Transfer of Pr over tv Ac* —A 

deoree of a oomposite nature partaking both of 

Trans, d60ree ,0r * al ° 8. 88 

in e M of thT7 y AOt SDd ° f that tefeIred t0 

“deoree for the ’ CauDOt be tskea to bf > a 

deoree for the payment of money” to which the 

230, Civ. Pro y Code .applies! 

A S4| NA /ot P h ASAD v Jagm ohan Das, 2S 
F~ ov J, 903 ' 98 A W N ’ f 1893 , 184, 

f 2 j ?/'**•« C E 285 ’ a.I tfMw., 31 C. 792, 

1906 P 237 R ‘i mV 3A - L J - 885 = A.W.N, 
lyub, 237 — 1 M.L.T. 247 = 28 A. 771 ] 

c 0 % 3 . 9 !m°CmTl°’ r 1 ' s - 48 ( = Civ - p ’°- 

wrotin Court ' r ' . A fP ilcalx(,n for exeoution to 

^mber lhe ,8th Nov- 

ember. 1079 , within three y.ars from the 

passing of Aot X of 1S77. tbe appellant? who 

under s 230. Cod? T 0 ^' apP ‘ ied 

But he applied the wro^ Co^nT'Z 
oonsequently referred to the pmper Court to 

whioh he applied on the 15th Mav 1880 T=h>l^ 

r-sys? srss 

arm *■* iti 

(3398)- o. 21, rr. 10, 21 and s. 48 ( = s 230 

Ctp. Pro. Code. 1882,- Decree- Execliion- 

de“wuIm a ti a m PPl ' Catl r f ° r a 

undec s. 230, Civ Pro 

Code, if n was made Within twelve years' from 

the date of the deoiee. althnnah tv* * ^ 

on the application Vmf 

RAMA v. ANNASAMI, 6 M. 359 fD Yo B f' 

«%•!!.]*• 1901 “ 182 ^Viiw 

prs^* 

arrest— False objections to execution if™ 9 
whether barred after 12 pear,.— When \ &‘eree 

ment-debtor keeps out of the Wri v mi, judg- 

are issued for his arrest a„a “ Wa " ant3 
objections in bad faith and 'thereby^iah' 11 
evades payment of money justly du/ he°? H ‘r 
entitled to the benefit of s 28() Pi* p 8 -, 

= n yyi r m mu - 5* Ulv * Pro. Code 
U. XXL, r. 10. The judgment-debtor in thi* 

case always evaded arrest and more than . 

objected to exeoution being taken out hnfc 

objeot.ons failed. The application for execution 

was presented more than 12 years af :!° a ! lon 
of the decree, but within 3 years of the' iZl 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1839)- continued. 

application. Held, that the execution of the 
decree was not barred by s- 230, Civ. Pro. Code. 
Beni Prasad v. Kashi Nath, 6 A.L.J. 401 = 

2 lad Cas. 222. 

(3400 )— 0 21, rr. 10, 21 and s. 48 ( = Civ. Pro. 
Coae, 1 8 S '<? , $. 2*0. —Decree twelve years old — 
“Granted, " —Limitation Ac t ( VF of 1877), s. 14 
— Execution of decree vi Court no', hiving juris- 
diction. — An application for the execution of a 
decree shall be deemed to have been “granted" 
■within the meaning of s. 230 of the Civ. Pro. 
Code, when the Court exeouting such deoree 
has attaohed land on the application of the 
deoree-holder and applied to the Revenue 
authorities for sanction of sale. Whore pre- 
vious to the promulgation of 9 P.R. 1901 = 1 
P.L.R. 1901 execution proceedings were held 
in a Court Subordinate to the Distriot Court, 
not having jurisdiction in the matter, by order 
of the Distriot Judge, held that the deoree- 
holders were entitled to the benefit of s. 14, 
Limitation Act, BAHADUR KHAN v. 8ADHO 
SINGH, 132 P.L.R, 1904 = 76 P R. 1904. 

(34011—0. 21, rr. 10. 21, s. 48 ( = Civ . Pro . I 
Code , 1877, s. 230) — Execution of decree — 
Limitation.— ‘A. decree-holder applied for the 
execution of his deoree on the 6th December, 

1877. The application was struck off “for 
default of pcoseoution ” on the 18th January, 

1878. On the 5th December, 1878, he again 
applied for exeoution of iho deoree. On the 
12th December, 1879, this application was 
rejeotod, with referouoo to the provisions of 
s. 230, Civ. Pro. Code, 1877, a3 they stood before 
they were amended by Act XII of 1879, on the 
ground that, on the last preoedmg application 
of the 6th December, 1877, the applicant had 
not used due diligence On the 4th May, 1881 , 
the deoree-holder again applied for exeoution. 
Held , that the last application was barred by 
limitation as time oould not be oomputed 
from the date of the applioition of the 5th 
Deoember, 1878. XlRAT v. PaHLAD, A.W.N, 
1882, 07. 

(3402) — O. 21. rr. 10. 21, s. 48 ( = Ciu. Pro. 
Code, 1877, s. 230) — Limitation — Execution of 
decree.— Pi was tho holder of a decree for posses- 
sion of immoveable property and for the pay- 
ment of mesne profits and costs, dated the 6th 
February. 1964. Ho made an application to 
enforce it in respect of tho payment of mesno 
profits and costs on t.he 29th November, 1877. 
She made a similar application on tho 17th 
January, 1881, held thatth** last application was 
barred under p. 230. Civ Pro. C^do. Rahsi v. 
SHEOBALAK TIWARI. A.W N. 1882, 111. 

(3403) — O. 21, rr. 10. 21. s. 49 (~Cit> Pto . 
Code , 1882, s. 230) — Execution — Limitation. — 
Where the holder of a deoree dated 1873 applied 
in 1879 for the arrest of the judgment-dobtor 
and had him produced in custody before the 
Court, but took no further steps, and subse- 
quently in 1886 applied for exeoution of the 
same deoree, the latter applioation was time 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

barred under 8. 230 of the Code of Civil Proce- 
dure. PATUMMA v. MUSE BEARI, 11 M. 182. 

(3404)— O. 21, rr. 10, 21, s. 48 ( = Civ. Pro. 
Code, 1882. s. 230 (6i) — Limitation — Compro- 
mise— Striking off execution yroceedings. — In 
1663, K obtained a deoree against A. In exe- 
cution of that deoree in 1879, R and A entered 
into a compromise whereby the amount of the 
decree was to be paid by instalments and R 
was empowered to realiza the amount when 
default was made in one instalment. The 
Court regarding the deoree as fully satisfied by 
the arrangement struck off exeoution proceed- 
ings. R now applied to exeoute the decree. 
Held that the applio ition was barred by the 
provisions of 8. 230 of the Civ. Pro. Code. The 
order cf the Court executing the deoree made in 
1879 was not an order which would come 
within (6) of s. 230, so as to allow tho twelve 
years mentioned in that eeotion to run from 
the date of that order. SABODRA KUAR v. 

Manohar DAS, A.W.N. 1883, 147. 

(3405) — O. 21, rr. 10, 21, s. 48 (~C iv. Pro . 
Code , 1877, s. 230j — Decree barred — Sale, vali- 
dity of. — The objeotion that the deoree was 
barred, under s. 230, Civ. Pro. Code, oaunot be 
taken after sale in execution of the deoree and 
before confirmation. GaNGATHARA v. RATHA- 
BAI, 6 M. 237. [R., 10 A. 506. J 

(3406)— O. 21, rr. 10, 21, a. 48 — See ABATE- 
MENT OF APPEAL, 7 A.L.J. 58 = 32 A. 136 = 5 
Ind. Cas. 473. 

(3407)— O. 21, rr. 10, 21, s. 48 — See BOM. 
ACT VI OF 1888, s. 31, ol. 2, 17 B. 289. 

(3407-a) — O. 21, rr. 10, 21, s. 48 — Decree for 
payment of money aud in default for sale of 
property— Construction — See EXECUTION OF 
DECREE— GENERAL, 9 A.L.J. 79. 

(3408) -O. 21, rr. 10 and 21, a. 48— Abso- 
lute prohibition imposed by section against 
granting of applioation after 12 years from 
oertain dates — S. 19 of Limitation Aot cannot 
affeot suoh prohibition — Sen EXECUTION OF 

deoree— Miscellaneous, ii O.C. 220. 

(3409) — O. 2l,rr. 10. 21, s. 49 — When deoree- 
holder may have benefit of— Fraud— See EXE- 
CUTION of decree— Miscellaneous, 75 

P.L.R, 1909 = 113 PAV.R. 1909 = 4 Ind. Cas. 
958. 

(3410)— O. 21, rr. 10. 21, s. 48— See EXECU- 
TION of deoree— Miscellaneous. 7 A. 

373 = A.W.N. 1S85, 60, 12 M.L.J. 24, 11 O.L. 
R. 17, 16 M.L.J. 243. 

(3411)— O 21, rr. 10, 21, e. 48 — See LIMITA- 
TION ACT, 1908, ss. 4 and 5, 29, ol. (1) (6), 
18 C. 631. 

(3412)— O. 21, rr. 10, 21, s. 48— Order 
modifying deoree in aooordanoe with agreement 
of parties — Paymen of money or delivery of 
property direoted by order— When limitation 
provided by the seotiou begins to run —See 
LIMITATION ACT, 1908, 8. 22, 4 P.W.R. 1909 
= 5 P.L.R. 1909 -1 Ind. Oas, 48. 
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X of 1877, xxrn of 1 86 1 and VIII of 
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(3413) 0. 21, rr. 10, 21, e, 48 — See LIMITA- 

TION ACT, 1908, arts. 181, 182, L.B.R. 1893— 
1900, 588. 

(3414)— O. 21, rr. 10, 2J. c, 48 —See LIMITA- 
TION ACT. 1908. art. 1 82— STEPIN-AID OP 
EXECUTION, 19 B. 261. 

(3415) — O. 21, rr. 10, 21, s. 48 — See LIMITA- 
TION ACT, 1908, art. 1 83, 6 B. 258. 

(3416) — O. 21, rr. 10, 21, 8. 48 — See STATU- 
TES, Construction of. 5 M. 141. 

(3417) — O. 21, Vr. 10, 21, a. 48 — See TRANS- 
FER OF PROPERTY ACT, 1882, s S . 88, 90 
31 C. 792. 

(3418)— O. 21. rr. 10, 21, es. 48, 47— See 

Limitation act, 1908, arts. 122, 183, 24 c. 
473. 

(34191 — 0. 2!, rr. 10, 21. ss. 48, 73 (=ss. 230 
and 29f, Civ. Pro. Code , 1882) — Mortgage- 
decree, direction in, to pay money — Decree tor 
money — Application for attachment not an ap- 
plication for execution. — Where a decree directs 
the defendants to pay the money to the plaint- 
iff and, in default, the property mortgaged is 
to be fold and the balance is to be realised from 
the other properties of the defendants, held, 
that this was a ‘ decree for money ’ within the 
meaning of 8. 230 of the Code. (20 M, 107, F.\ 

27 C. 285, Differed from)- Beld, also, that an 

application for attachment of certain property 

nannot be treated as an application to execute 

decree, which directs rhe sale of that property. 
I3DZ. ^ * o * rrm « T"^/-*nnnrto Hhcm a m Q a utd 

i tl. 

771=3 A.JU.d. 000“ A. W. 11. lavju, AOI—L 1U. 

L T. 247. F.B.; F., 121 P.L.R. 1908; Appr., 

28 Ivl. 473 = 15 M.L J. 120.] 

(3120) —O. 21, rr. 10 and 21,. ss. 48, 92 and 
93 [ = ss. 230. 539, Civ. Pro. Code, 1882 )— Decree 
directing performance of puja and giving 0 1 
honours to a deity “ according to usage ” of a re- 
ligious institution— Nature and execution of the 
decree . — A deoree, so far as it directs perform- 
ance of puja and the giving of honours to a 
deity, “ according to the usage” of the religious 
institution in question, is merely a declaratory 
decree, and the Court cannot, in exeoution, 
undertake to see that the trustee (judgment- 
debtor) aots in accordance with the usage of 
the institution; for, the Court would then have 
to supervise religious matters, whioh are not 
within the provinoe of Civil Court. (5 B- 80, 

3 M.I.A. 359, P.C., F.) If the trustee fails to do 
his duty, it may be a reason for removing him 
by means of a suit properly framed for the pur- 
pose, in which case t he enquiry iuto the religious 
usages of the temple would be ancillary to the 
determination ol a question of civil right, viz., 
the right to remove the trustee. jANa KIRAMA 
REDDI v. TH1RUVENKADA RAMANUJA CHARI, 

2 M.L.T. 94. (23 M. 298, 18 C. 448, P.G., F.) 

/3421)— O. 21, rr. 10, 21, ss. 48, 113, O. 46, 
r . f fd Civ. Pro. Code. 1877, «. 230. 617.- 
Decree— Application for execution— Umitatton. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 

f 1877 ». XXIII of 1861 and VIII of 
io59; — continued. 

-°D the let June, 1SS0, the deoree-holdets in 
tins and nine other oases applied to the Court 
of the Second-class Subordinate Judge of 

Earner, for execution of their decree,. Thev 

01 exeoutioD ^veral times pre- 
viously , the date ot their last preceding appl,. 

cations oeioR the 1st cf June, 1877. The Sub- 
ordinate Judge was of opinion that the present 
f p '“ a * 10 " s were barred under the last clause 

refer-e'd°'th IV ' ^ C ° d<? ' 1877 ' IIe > b^ever, 
refer.ed the oases to the High Court under 

s. 617 of the Code. Held that the applications 
tinn! n f° C barred> . beoause the previous applioa- 
s 230 fZTT u a V 0t been mada ™der 

cfl 1 5 

(3422) — O. 21, rr. 10, 21. ss, 4 P lia t — 
ss. 230 and 622, Civ. Pro. Code, 1882)’— Order- 

!";? l Xe du W '\ 0n , ar, P, licatim more than three 
V Timito/i te1 } a,t a Pt hcotlon for execution— 

Limitation Act, art. 179, cl. 4.-An appli- 
cation for execution of a decree was made after 
more than three years from the date of the 

next previous application. The Executing 

dchrn i ai ;°" ed bba objection of the judgment® 

fn 179 cl 4 h f f l PP |' 0; “' OD was barred under 
arc. 179, c). 4 1 of the Limitation Act and ordered 

execution. Held, that the lower Court’s order 

was paseed on a misapprehension of the mean- 

a D t f ° 17 g f.? tbS CodG and of its bear,n 8 on 

art. 179 of the L'm'tatmn Act, as dearly ex- 

plained m U.B R. (1897-1001), 11 . 477 that if 

9 h 23 n < fi e '' WaS t0 be ' Dter P reted as meaning that 
woShfn period of 12 years' limitation, it 
would be directly opposed to the ruling in that 
ease ; that, in ordering execution on an applica- 
t.on put ,n more than three years from the last 
application in contravention of the plain pro- 
visions of art. 179, the lower Court aoted iile- 
gally within the meaning of s. 622 of the Code 
and that the order, therefore, should be set 

saratws}. svsr % 

(3423) O. 21, rr. JO and 21, s. 48 O Q 
r. 13 ( = ss. 230, 108, Civ. P l0 . Code, 1882)— 
Money-decree — Application to execute a ter 
expiry of twelve years- Fraudulent conduct of 
judgment debtor delaying execution— Frivolous 
application under s. 108, Civ. Pro. Ccde—Dis 
cretion of Court.- Where, pending execution of 
a money-decree, the judgment debtor made a 

frivolous application to set it aside under g 108 
Civ. Pro. Code, with a view to delav the exeou* 
tion- proceedings, held, that the conduct of the 
judgment-debtor was fraudulent, within the 
meaning of the final clause of s. 230, Civ Pro 
Cede. The Court, to which an application to 
execute a money-decree is made, mere tha* 
twelve years after t*e date of the deoree, shouW 
exercise a 3ouod discretion in deciding whether 
i the exeoution should prooeed or not. If the Court 
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X of 1877, XXIII of 1861 and VIII of 
1859) — continued 

should find, on evidence, that the deoree holder 
hart been diligent in proceeding with the execu- 
tion. from the date that the decree was passed 
and that the judgment-debtor’s conduct was 
such that it caused unnecessary delay in levy- 
ing ^execution, he or she having acted fraudu- 
lently or used force, the Court ought to allow 
execution. BAISHAM KlSSKN v. DAMAR KU- 
MARI JL>EBI, 11 C.W.N, 4'iO 

13424)— O. 21. rr. 10, 21, 5. 48, 0. 21, r. 2, 
3 . 73 ( = $s 230. 258, 295, Civ. Pro. Code. 1882) 
• — Deere i on mortgage f )r sale of mortgage-pro- 
perty and realisation nf balance from ju igment- 
debtor personally , whether decree lor money or 
decree for payment of money for purposes of 
s, 258. — In execution of a decree, another deoree 
obtained by the judgment-debtor on a mortgage 
was attached. The attaobed deoree directed 
the sale of the property mortgaged, and, in oase 
of deficiency, the property of the judgment- 
debtor other than that mortgaged was to be 
proceeded against. Since the attachment, the 
judgment-debtor under the attaobed deoree 
pleaded that the deoreb had been satisfied under 
an uncertified adjustment. The point thus 
arising for deoision was, whether the provisions 
of s. 258 of the Code were aDDlioable to decrees 
based on mortgage. Held, by the Full Bench, 
that every deoree, by virtue of whioh money is 
payable, is, to thatextont, a decree for money 
and that s. 258 must, be held to be applicable 
to deorees where not onl** is the mortgage pro- 
perty direoted to bo sold but also the judgment- 
debtor is made personally liable for the ba- 
lance. (24 M. 412, Overruled ), The section is 
also applicable to cases where there is no direc- 
tion to pay personally at all but only an order 
for sale (11 C. 718. Appr.) ; for, in either oa^e, 
payment of money would be a oompleto satis- 
faction of the real purpose of the decree. The 
words ‘ deoree for money ’ and ‘ a decree for the 
payment of money,’ in ss. 230 and 295 of the 
Code, inolude a decree based on a mortgage for 
the sale of tbo mortgaged property. (20 M. 107, 
Appr.) A receiDt, by a usufructuary mort- 
gagee, of the profits of the land he is in posses- 
sion of is, no doubt, a payment to the mortga- 
gee, within the meaning of s. 22 of the Limi- 
tation Act. But the special provision in the 
Limitation Act would not make the sums so 
reoeived, payments within the moaning of 
8. 258 of the Code. VAIDHINATHASAMY lYER 
v, BOMASUNDRAM PILLM, 15 M.L J. 126, F B. 
= 28 M. 473. [F.. 29 M. 318,30 M. 255 = 17 

M.L.J. 201 = 9 M.L.T 167. 30 A. 248 = 5 A. L. 
J. 272 = A.W.N. 1908. 103, 121 P.L R. 1908 ; 
R., 9 Bom. L.R. 1380 = 2 M.L.T. 167, 5 M.L. 
T. 278,] 

(3425)— O. 21, rr, 10, 21, s. 48. O. 21, r. 11, 
(2) ( = Civ. Pro. Code , 1882, ss. 230, 235) — Sub- 
sequent application ancillary to previous sub- 
s tantive application, not within prohibition in 
s. 230. — The application for execution referred 
to in s. 230 of the Civ. Pro. Code, is an initial 
application of the nature provided for in s, 235 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

upon which an order has to be made by the 
Court for granting or refusing exeoution. An 
application merely ancillary or incidental to an 
application already made for exeoution as under 
s. 235, cannot be regarded as the “ application 
to exeoute” contemplated by s. 230, but only as 
an application to prooeed with the previous exe- 
cution application. Where the decree-holder has 
put in a regular application for execution, in 
accordance with e. 235. within twelve years from 
the date of thedecree and in sufficient time to get 
an order from the Court to tbe effeot that he may 
enforce it in terms of the application, it cannot 
be presumed that the Legislature intended him 
to suffer beoause, owing lo causes for whioh the 
decree-holder is not responsible, the fiu.*l com- 
pletion of the proceedings under the prior appli- 
cation had not been obtained within the period 
limited by 8. 230 of the Code. • RAHIM ALI 
Khan v. Phulchand, 18 A. 482, F.B. = A W. 
N 1896, 142 (A . W N. Ifc93, 124. Overruled.) 
IF., 2 A,L. J. 276. 30 A. 499= A W.N. 1908, 39 
= 5 A.L.J. 616, A.W.N. 1908, 227 ; R., 18 A. 
W.N. 137, 27 P.R. 1905 = 79 P.L.R. 1905,76 
P.R. 1904 = 132 P.L.R, 1904 ; D , 112 P.L.R. 
1902, 11 O.O. 57.] 

(3426)— O. 21, rr. 10, 21, s. 48. O. 21, r. 11 
(2) ( = ss. 230 and 235, Civ. Pro. Code, 1882) — 
Apolication for execution made within twelve 
years — Right to continue procetdingsafter expiry 
of twelve years— Limitation. — It an application 
tor exeoution of a deoree is made in accordance 
with s. 235 of the Code, within twelve years 
provided for by s. 230 of tbe Code, and granted, 
the deoree-holder may continue the proceedings 
even after the expiry of the twelve years ; the 
more fact, that the proceedings terminate after 
the expiry of the twelve years, will not render 
the application one barred by limitation. 
Bishan Singh v. Ganga Ram, 27 P.R. 1908 
= 79 P.L R. 1905. (18 A 482, 21 A. 155, R.) 
[Diss., 17 P.R. 1910.] 

(3427)— O. 21. rr. 10, 21, s. 48, O. 21, r. 11, 
(2) ( = ss. 230, 235. Civ. Pro Code . 1892)- 
Execution of decree— Limitation— Subsequent 
application to execute the same decree— Applied' 
tion for execution previously struck off reined Ued 
— Continuation of the prtviow> application . — 
A subsequent application to execute the same 
deoree mentioned in s. 230 of the Code meaua 
a substantive application for execution in 
the form prescribed by s. 235 of the Code. 
Heuoe, where an application for exeoution in 
aooordanoe with 8. 235 of the Code has been 
made within the period ol limitation pre- 
scribed by s. 230 and has been granted, that 
ie, exeoution has been ordered in aooordanoe 
with the prayer of the deoree-holder’s applica- 
tion, the right of the decree-holder to obtain 
exeoution will not necessarily be defeated, if, 
by reasou of objeotious on the part of the 
judgment-debtor or aotion taken by the Court 
or other oause for whioh the deoroe-bolder 
is 'not responsible, final oompletion of the 
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€iY. Pro. Code (Acts Y of 1908. XIV of 1882 

Xof 1877. XXIII of 1861 and VIII of 
1859) — continued. 

proceedings in execution initiated by the appli- 
oafcion uuder s. 235 cannot be obtained within 
the period limited by s. 230. Ram 8ARUP v. 
DASRath Tiwari, 8 A.L.J. 412. F.B. (18 A. 

4oi f ft 

(3428)— O. 21, rr. 10, 21, s. 48. 0 XXI 

r. li (2) — See Execution of Decree — Mis- 
cellaneous, A.W.N. 1899, 137. 

(3429)— 0. 21, rr. 10, 21, s. 49, O. 21, r. 11 
(2), s 73. O. 38, r. J2 ( = ss. 230. 235, 295. 490 
Ci y . Pro Code , 1882) — Application for rateable 
distribution- -Not conforming to requirements of 

s. 235— Whether amounts to execution applica- 

tion under s. 295 Attachment before judgment 
under s. 490— Whether presupposes an applica- 
tion tor execution— Effect of the words •' 'shall 
not be necessary to rc-attach ” in s. 490. — A 
mere application for rateable distribution, 
which does not comply with the requirements 
of s. 235 in form or eubstance, cannot be treat- 
ed as tho sort of application falling within the 
scope of e. 295. (11 C.L J. 69. Bel. on.) S. 230 

provides for an application for execution and 
s. 235 speoifies the form and contents of that, 
application. S 490. which gives validity and 
effect to tho attaonment before judgment even 
after decree for certain purposes, does not give 
rise to the implication that that attachment 
was made on a constructive application for exe- 
cution of a deor c e that had not oeen passed. 

(31 M. 502, Not F.; 12 3. 400, 33 C. 639, R.) 

m 1 _ — _ 1 AM n A f A Ir a » 1a a /a «a I ■ a a 4 ■ a. - 4 — 


\fj L MX . , iYta JJ • 9 X At./ 

The S 30 tion does not make the application to 
exeoute the decree a second application to 
exeoute it, because it says re-attachmeot is 
unnecessary. The subsisting attachment before 
judgment has its use in invalidating alienation 
by the judgraeot-deb f .or and dispensing with 
the need of a further attachment before sale, 
without necessitating the fiction, after a decree 


Oiv. Pro Code (Acts V of 1908. XIV of 1882 

fa °9 187 V XXXII of 1861 and VlHof 
1859) — continued. 

Of an application whioh, when complete, wonld 

(3431) — O. 21, rr. 10, 21, s. 48 O 21 r ig 

Coa ,‘; 

f. s <& rrs^tsrijssz 

ffraS t6 that eOre0 has , beeu under it and 
l/ranted, that do subspnnpn*- 

execute the same deomeTa^e 

he Court is satisfied that due diligence was URed 

Thcre n fo«?when li: dunt T* 0126 fPP'^on. 
application for ofl 

the original deoree-holder th« by 

deocee applies to be allowed to exeoutTit and 
“°‘‘ 0e '%° f rder ^ under s. 232 oMhe Ci*' P r „ 

the appHoatfon' 0 ^, 88 dism.Tse^'" 1 ^ bC h 6n Pa ' d ’ 

exec um the X b ° ^TT 0 

execute the decree oannot be reacted h fln o„ 
SADlK V Ar U T S a TT PPliCatiOQ bad "0t J been' granted! 

Khan, 2 fl. 38t AN V ' MDHAJI1IiD Husain 

Q2 (3 n 32) T°' 21, 10 - 21 ■ s - 48, O. 21 rr 16 

necessary, in execution— See Execution 'rti 

SKSHKC. s. 


cnouu DecebbU^tJU^ cue uotiuu, cmcL C% ucuieb 

passed, that there was a pro-existing appli- 
cation for execution. A.L.A.R. ARUNACHAL- 
LAM CHETTI^R v. P S.K. tlAJI SHEIKH 
MEERA ROWTHER, 8 M.L T 226 = 7 Ind. Cas. 
856. 

(3430) — O. 21, rr. 10, 21, s. 48. O. 21, rr. 11, 
(2), 17 ( — ss. 230, 235. 245. Civ. Pro. Code, 
1882 ) — Execution of decree— Defective appli - 
cation, amendment of . — In this case, a decree 
was passed on the 29th October, 1888. After 
several applications for execution were granted, 
the last written application for execution was 
presented on tbe 27th February, 1900, in 
which it was prayed “ that the judgment 
debtor be summoned and be ordered to pay the 
money due.” On tbe 21st March. 1901, an 
oral application for attachment of the judg- 
ment-debtor’s houses and ornaments was made. 
Held, that the application was barred by s. 230 
of the Civ. Pro. Code, having been made more 
than 12 years after the decree was passed. 
Held, also, that the application, presented on 
the 27th February. 1900, was defective, as it 
did not oomply with the requirements of s. 235 
of the Civ. Pro. Code. Held , further, that an 
amendment oould not be allowed under s. *** ■ 


fl/?i??iT°- 2I V>" 10 - ai - «■ 48 ; O. 21 ,■ n 

cation for execution in time but 1 defective 
sequent amendment after eToir,,Zi . Sb ' 
— E/feet of such , v of Citation 

application to execute a " l '‘ d,nenl - Where an 

certain decree "oW«s JuTliZZ “ d " b ? 

the dale of the decree of which mUd,t,on > but 
sought was erroneously 
where after notice t 0 the judgment uf ID ’ 
decree-holders were permuted bv th« c’ h0 
after tbe period of limitation In /espeot 

Mrs =d ^ 

the decree, anLuch 

r $ 

SS 

l'mication. AJUDHIA R\\ r w nt blirred b F 
Munir, A.W.N. 1893, l?2 [r 
A.L.J. 367. J L ” 20 A - *78, 2 

(3434)— O 21, rr. 10, 21, s . 48 O 21 r 

O 1, rr. 8 12), 10 (2), f.3i (5) ij / r ‘ _ 17 . 
Code, 1982, ss. 230, 245, 32 —Execution a*™' 
■—Presentation of unverified petition nn Iff 0 ! 66 
of limitation— Return of petition for ami ' day 
toiikin time teed-ReJeVn^ZZZZT' 
Limitation — Death of party after hi ~ 
appeal and before delivery of judgment - r! ° f 
sentative of deceased not brouahtnnrem fi epr0 ' 
delivery-validity of f^Sft 
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Civ. Pro. Code 'Art 0 Y of 1908, XIV of 189*2, 

X of 1977. XXTTI of 1861 and VIII of 
1859) — continued. 

representative— an: lu : ng to be brought on record 
before preferring appeal . — The twelve years’ 
period of limitau^ii p>esoiibed for the exeoution 
of h deoree by s 280 oi the Code expired when 
ibe Court was closed. Oj behalf of the deoree- 
holder, au unvei fLJ pemion was presented foe 
the exeoution of th- leoreo on the first day on 
which the Court np-n*d. The petitioner did not 
produce with his pot! 1 . ion any evidence to show 
that he held a power of attorney entitling him 
to apply and did not produce his power of 
attorney. The Court returned the petition under 
s. 245 of the Code for amendment. The peti- 
tioner made the amendments required and re- 
presented the petition within the time allowed 
hut after the lapse of the twelve years’ period 
of limitation. Held that the Court ought to 
have rejeoted the application and not to have 
made an order allowing it to be amended. Held 
also that the petition as presented in the first 
instance could not. gave the operation of the 
statute o! limitation. Where a party to an 
appeal died after the hearing of the appeal and 
before delivery of judgment, tho judgment so 
delivered was not invalid by reason of the fact 
that the legal representative of the deoeaaed 
was not brought on record before the delivery 
of the judgment. It is competent to suoh re- 
presentative to prefer a seooud appeal from the 
deoree passed by the appellate Court though he 
was not brought or, reoord by that Court. It is 
not neoessary for him to apply to that Court 
under s. 222 of the Code for being brought on 
reoord before filing the second appeal. He could 
apply to the seooud appellate Court for being 
brought on reoord and on being so brought, oould 
prefer the seoond appeal. THATHACHARIAR 
v. Venkatesa Tawker, 12 M.L.J. 43B. 

I 

(3435)— O. 21 , rr. 10. 21, s. 48. 0. 21, r. 22 ; 
( = Civ . Pro. Cede. 1877. ss 230, 248) — Limita- ' 
tion . — An application for exoouiion of a decree 
having been made on tho 14th of December, 
1877, and DOtlOO loS ued under s, 24S, Civ. Pro. , 
Code, a subsequent application made on 10th j 
Deoember, 1880, is not barred under the twelve 
years’ rule of a. 230, as tho previous application , 
was not granted within the meaning of ol. (3) 
of s. 290. [ft., 15 A. 199.] The application is 

not barred as it was within throe years from 
the last preceding application. CHENGAYA v. 
APPASAMI, 6 M. 172. 

(34361—0. 21, rr. 10, 21, s. 48. O. 21, r. 30, 

S. 73, 111 sch. 2 ( ~ss. 230, 254, 295, 322, C»u. | 
Pro. Code , 1882) — Mortgage-decree — Money- 
decree.— On a reference to ss. 254, 295 and 322, 
Civ. Pro. Code, it will be cloarly seen, that tho 
Civ. Pro. Code observes a distinction between 
a simple deoree for tho payment of money and 
a deoree direotiug tho realisation of money by 
the sale of mortgaged property . (16 A. 418, 
F.) So, a deoree direotiug the realisation of a 
mortgage-debt by the sale of the mortgaged 
property is not a money-deoree and therefore 
not within tho soope of para. 3, e. 230, Civ. 
Pro. Code. FAZIL HOWLADAR v. KRISHNA 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

BundhooROY, 25 C. 880 = 9 C.W.N. 118,(11 C. 
718, 24 C. 473, R ) [F., 27 C. 285 ; R., L.B.R 
1893-1900, 588, 26 C. 166, 31 C. 792, 31 B. 308 
= 9 Bom. L R. 409 ; Not F., 121 P.L.R. 1908.] 

(2437)- O. 21, rr. 10 and 21, s. 48, O. 21, rr. 
43, 52. s. 73, O. 38, rr. 8, 11 and 12 ( = 
ss. 230, 269, 272. 295, 486, 489, 490, Civ. Pro. 
Code, 1882) — Atta.'hment before judgment , effect 
of — Realisation in execution — Priority , s. 490, 
effect of. — The object and effect of an attach- 
ment before judgment is simply to safeguard 
the property attaobed so>s to enable the plaint- 
iff to realise the amount of his deoree, if he 
should get one. Though be has a security, he 
has no ohargeon the property, which remains 
that'of the defendant, available for other deoree- 
holders. Nor does a deoree following 9ueh 
attachment constitute a plaintiff a secured 
oreditor, but the latter must, as auv other 
oreditor, apply lor exeoution, from which appli- 
cation he is not exempted, by s. 490 of the Civ. 
Pro. Code. In short, a plaintiff decree-holder, 
who has attached before judgment, ha9 not, by 
reason of suoh attachment or proooss, incidental 
thereto any right, to be treated preferentially to 
other judgment-creditors. There must be 
realisation in exeoution to give rights nf prio- 
rity. 8EWDUT ROY v. 8REE CANTO MAITY, 
10 C. W N. 634 = 33 C. 639. (12 B. 400, R.) 

[ft., 13 O.W.N. 1177.] 

— 0. XXI, r. 11, para, (t) ( = 1882. s. 236 = 
1877, s. 236; ; and para (2; ( = 1882, 
s. 238= 1877, s. 235 = 1859, s. 212). 

See Execution of decree— applica- 
tion FOR EXECUTION AND POWERS OF 
COURT. 

(3437-a) O. 21. r. 11— See NOS. 153, 953-a, 
971,972.1114, 1115, 1151. 1152. 3101,3425, 
3426, 3427, 3428, 3429, 3430, supra and NO, 
3486, infra. 

(34381—0. 21, r. 11 (1 )— See Ben. ACT VIII 
OF 1876, s. 10, 11 C.L.R, 510. 

(3439)— O. 21, r. 11 (2) ( = Ciu. Pro. Code, 
1882, s. 235) — Verification of 2 )etiticn by general 
attorney of petitioner, whether proper .— An 
exeoution applioaiiou verified by the general 
attornoy of the decree-holder who satisfies the 
Court that ho is acquainted with the (acts of 
the case, is properly verified within the meaning 
of s. 235 of the Civ. Pro. Code, though the 
prinoipal may be residing within tho jurisdic- 
tion of the Court. BAKAR 8AJJAD v. UD1T 
Narain 8INGH, 26 A. 154 = A W N. 1903, 1209. 
(23 A. 499, 7).) 

(3139-fl) — O- 91. r. 11 (2) ( = s. 935, Civ . Pro. 
Cod*. 1882* — Will— Executor — Legatee — Stitt 
— .-icimtnisfrnfion suit — The plaintiff, a legatee 
under a will, hrought a suit, against the execu- 
tors of the will, to reoover the sum bequeathed 
to him by the testator. The Court of first 
instance awarded his olaim. The lower appel- 
late Court was of opinion that the plaintiff 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1682, 
X of 1877, XXIII of 1861 and VIII of 
1859 J — continued . 

should have brought an administration suit, 
making the other legatees under the will parties 
to it. The Court asked the plaintiff to amend 
the plaint and to add all the legatees as parties. 
This the plaintiff deolined to do : at which the 
Court dismissed his suit as one uot properly 
framed. On appeal to the High Court : Held, 
that the lower appellate Court was in error in 
holding that the plaintiff was not entitled to 
sue the executors lor the legacy bequeathed to 
him. PURSHOTAM v. Kala. 3 Bora. L.R. 
932 = 26 B. 301. ( ft., 9 Dom. L.R. 404 ) 

(3440 — 34451 — 0. 21, r. 11 (2) — Acknowledg- 
ment under s. 19, Limitation Act — Requisites 
of valid acknowledgment — “ Appplicaiion in 
accordance with law,” what amounts to — See 
Limitation act, 1903, s. 19, 5 N L.R. 8 = 
1 Ind. Cas. 240. 

(3446) — O. 21. r. 11 (2) — See PRACTICE 

AND PROCEDURE, 16 W.R. 25. 

(344V) — O. 21, r. 1.1 (2) (?) — Execution of rent 
decree below Rs. 500 — See U.P. ACT XXII OF 
1886, s. 145, 9 Ind. Cas. 240. 

(3448) — O. 21, rr. 11 ( 2 ). 13 i = Civ. Pro , 
Code, 1882. ss. 235. 237)— Non-spccification of 
property to be attached — Effect, The laot that 
an application for execution did not give a 
sufficient description of the property of the 
judgment-debtor as required by s. 237, though 
it d 7 d state that a specin *ation of the property 
sought to be attached existed in a previous 
execution case, is a defect, because it was not 
a strict compliance with the provisions of s. 237: 
but it does not follow that it was not an appli- 
cation at all under s. 235. Harry CHARAN 
Bose v. Sobaydar sheikh. 12 C. 161. [D., 
14 G. 124 ; ft., 17 C. 631, F.B.] 

(3449)— O. 21 , rr. H (2), 13, 17 ( = ss 235, 
237, 245. Civ. Pro. Code . 1882 )— Execution of 
decree - Omission to describe property sought to 
be attached — Limitation . — S. 237 says that, in 
addition to stating what property he wants to 
attach, the applicant shall describe it, and that 
is essential for the purpose of showing what 
property it is intended to attach ; but sufficiency 
of description cannot be essential, where it is 
accompanied by a declaration that the creditor 
intends to take the whole. If oowever, s. 237 
does apply, it is a mere defect of description, 
and that defeot can be remedied under s. 245. 
Where, the application is afterwards amended 
bv giving the particulars required by s. 237, on 
an application made at a later period the two 
applications become an entire application, 
dating from the date the first application was 
presented. J. G. MAGGREGOR v_ TARIM 
CHURN SIRCAR, 14 C. 124. (U C.L.R. 279, 
F.) [ Overruled , 17 C. 631, F.B.J 

(3450) — O. 21, rr. 11 (2), 13, 66, 14 (==ss. 
235 237 , 238, Civ. Pro. Code , im*)- Execution 

of decree- Application for sale of immoveable 
'property— Extract not filed— Application struck 
V 0 ff V at creditor's request- Final disposal- Fresh 

C. II—H9 


CIy. Pro. Code (Acts Y of 1908, XIV of 1682 
X of 1877, XXIII of 1861 and VIU of 
1859) — continued. 

application— Revival of old application— Cons- 
truction — Limitation Act (IX. of 1909), sch. I 
art. 182 (5). — On the I9lh January, 1905, an 
execution-creditor filed an application under 
9 . 235, Civ. Pro. Code, 1982 for attachment, and 
sale of certain immoveable property in execution 
of a mortgage-decree dated 16th January, 1903. 
Attachment and sale were ordered and execu- 
tion was transferred to the Deputy Commis- 
sioner, who returned the papers pointing out 
that the application for execution referred to 
tinsurveyed land, whereas the land which the 
execution-creditor required to be sold was 
surveyed. On the I4th January, 1907, the 
execution-creditor appeared iu Court and stated 
that the application might be struck off and 
he would apply a second time with proper 
extracts of survey numbers owned by the 
judgment-debtor. The Court ordered the file 
to be struck off and allowed the creditor his 
costs. The judgment-creditor then filed the 
present application on the 12th April, 1908. 
Bold, that the application was time-barred 
under art. 1 S2 ,5) of the Limitation Act. The 
order of the 14th January, 1907. was an order 
disposing of the application. The execution 
had been suspended by an act of the judgment- 
creditor, by his deliberate withdrawal. There- 
fore, on the 12th April, 1909, there was no exe- 
cution pending under the first application * 
the attachment had been removed and all 
potentiality for active operation that the appli- 
cation had ever possessed had not only been 
suspended but terminated by the order of 14th 
January, 1907. The application of 1905 did 
not comply with the provisions of ss. 237 238 
C » v - Pf 0, Co 1 l 0 * Oonsquently. the application 
of 1908 could not be considered as an appli- 
cation to restore or revive the old apolication 
(27 A. 334. 1 C.L. J . 391, 15 M.L.J. 258 9 C W* 
N. 601, 2 A.L.J. 397, 7 Bom. L.R. 433 p) j 

There is no principle cf law or equity which 
•ustifies a Court in construing an application 
as something essentially different from what it 
-eally is, in order to give relief to a party whose 
case seems to demand sympathetic treatment 
JANUL V. Harumal, 11 Ind. Cas. 77. 

(3451) O. 21, rr. 11 r2), 17 ( = ss. 235, 245 
'■'iv. Pro. Code, 1832) In framing s. 235, the 
legislature had apparently in view that the 
application should be such upon which the Court 
would be justified in taking action, and, there 
:ore, 9 . 245 provides that the Court should on 
receiving an application, ascertain whether’the 
requirements of s. 235, etc., have been complied 
wish. GOPAL SAH v. Janki KOER, 23 C. 217, 

(3452)— O. 21, tr. 11 (2) & 22 {=*Ci v. Pro 
Code, 1882 , ss. 235 ani 248) — Issue of notice to 
judgment-debtor on defective application for 
execution — Saving of limitation.— Where a 
notice is issued under s. 248 of the Code ifc a 
legal effect, as affording a new starting point 
for a fresh period of limitation, is not in anv 
way affected by the faot- that the application 
with reference to which the Court acted may 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

have been irregular in form or defective in 
some of the particulars required by s. 235 of 
the Code. MUKUND RAM SUKAL v. HAR- 

Narain. 11 C.P.L.R. 157. (1 A. 675, F.) [R. t 
1 N.L.R. 61.] 


(3453) 0. 21, rr. 11 (2), 22 ( = ss. 235 and 

248, Civ. Pro. Code. \*82)— Addition of tar- 
tux— Party appellant-- Test — Guardian ao litem 
— Appointment, how long continues— Court of 
Wards Act (1 V of 1879. 3 C.), ss. 5, 35 and 51 
— Proper tu not taken charge oj — Court of 
Wards Guardian . — When a person applies to 
be added as a party-appellant, the test is 
whether be can urge any of the grounds, upon 
which the validity of tbo original Court’s order 
is called in question. If be canuot, he ought 
not to be added as an appellant. Where a 
person is named as the guardian ad liinn in an 
application for execution, and notice under 
8, 248 of f>he Civ. Pro. Code, is issued upon him 
as suoh guardian, it must be presumed that he 
has beeu appointed guardian by implication by 
the Court ; his appointment subsists, so long as 
the lis is pending, and until it is formally re- 
voked by the Court. When tbe manager under 
the Court of Wards has not taken possession of 
a certain property, the Court is uot in charge of 
such property and cannot deal with it ; and in 
a litigation with respect to such property, tbe 
manager of the Court of Wards ueed not neces- 
sarily be mado the guardian or next friend of 
the ward. KRISHNA PKRSHAD SINGH v. 
GOSTA BEHARI KUNDU. 8 C L J. 434. (14 0 

204; 15" 1 . A. 195 = 16 C. 40, 30 I. A. 182 = 30 0 
1021, 24 A. 383, 28 A. 137, 14 A. 35, 22 M. 
187, R.) 


(3454)— o. 21, rr. 11 (2), 32 (=«r.s. 235, 260 
Giy, Pro. Code , 3S82) — Decree , execution of— 
Application for excut'ion. form of— Practice — 
Procedure —In a suit filed under s. 539, Civ. 
Pro. Codo, a deoreo was passed appointing the 
defendants trustees to manage tbo temple pro- 
party and laying down certain direotior.s for 
their guidance in future- The plaintiffs filed 
a darlchast for execution of the deoreo praying 
that the defendants be ordered to act in the 
manner stated by the decree, and that if they 
failed to do so, steps be taken according to law. 
Held that tbo darkhas ' was not in accordance 
with s. 235, cl. (i) or s. 260, Civ. Pro. Code, 
1892, as it did not ntato the mode in which the 
assistance of the Court was required, whethor 
by arrest of tbo person of the judgment-debtor, 
or by attachment of bis property, or otherwise! 
SHAKARMCHAND v. GHELARHAI 19 B 34 
[R., 112 P Tj R. 1902, 116 P.R. 1907; D 33 C 

306 = 10 C.W.N. 297 = 3 C.L.J, 112.] ’ 

(34551 — 0. 21. rr. 11 (2), 53 ( = p ro . 

Code, 1882, ss, 235, 273) — Execution of decree- 

Attachment cf right to recover mesn* profit i bp 
way of restitution — Decree for money — Mode cf 
realization. A deoree-holder attached a decree 
for mesne profits of oertaiu land to which the 
judgment-debtors were entitled by way of resti- 
ution under a deoree of the High Court revers- 


ely. Pro. Code (Acts Y of 1908. XIV of 1882, 

X of 1677, XXIII of 1861 and VIII of 
1859J — continued. 

ing the decree of the lower Court awarding 
possession of the land to the plaintiff therein. 
The deoree holder then applied under s. Q73 
Civ. Pro. Code, for the realization of the mesne 
profits. Beld that the right to recover mesne 
profits by way of restitution is not a decree for 
recovery within the meaning of s. 273, Civ. Pro. 
Code. Tbe section applies only to cases where 
the right attached is a right expressly settled 
by thj deoreo, and not a right arising from the 
deoree by way of restitution. Consequently 
tbe deoree-holder was not entitled to apply 
under s. 273 of ihe Code. His remedy was by 
suit or by summary pmress m execution under 
s. 583 of the Code. VASUDEYA RAVI VARMAN 
v. NARAYANA PATTAR, 24 M 341. 

(3456) — O. 21, rr. li. <2), 66, 67, 69, 70 -See 

sale— sale in Execution of Decree- 
Decrees against Representatives, 18 

W.R. 55. 


\U-XV f I 


v_' • 


* x 


\ * 


( = ('iv. Pro. Cone, 1682. ss. 235, ‘247^287^284^ 
—Execution replication for sale of the darputni 

tenure— Encumby an- e. tx is cue ol— Edifica- 
tion Omission to state existent e of arrears cf 
rent— Egret— l ross-clanns under the same 
decree— Costs rccoverab i«r by juotjment-debtor 
against decree-holatr.- Although there is no 
expret-s pruvisiou in ihe Cede casting on the 
decree-holder tbo duty of notifying encum- 
brances on any property sought to bo brought 
to sale, the rules made bv the High Court 
under tbe provisions of s. 267 ol tbe Cede, east 
on him the duty of notifying the existence of 
arrears due to him in respect of tbe property 
be seeks to bring to sale. An arrear of dar- 
putnx rent due in respect of the property sought 
to be sold is to bo regarded as one of the 
matters to be notified as being material for the 
purchaser to know in order to judge of the 
nature and value of tbe property, and the 
omission of tbe decree-holder to notify such 
arrear duo to him at the date of ihe issue of 
the proclamation for the sale of the property 
has tbo eff.cr. of destroying the lien he has 
upon the properly. (10C. (09. 15 M. 412 
n. andF .). [R . n O.C. 206] Under s. 247! 
Civ. 1 ro. Code, what the decree-holder is 
entitled to enforce execution of. is the differ- 
ence between the amount found recoverable 
by him and ihe amount which the judgment- 
holder is entitled to recover against him. 

Brim ati Giribala Pf.bia v. Srimati Rani 
Mina Rumari, 5 C.W.N. 497. 


(S458&3459) O. 21, r. 11 (3)— Application 
for possession by mortgager who has obtained 
a deoree for redemption, form < f — See MORT- 
GAGE Redemption, 4 l.b.r, S3 


o. XXI, r. 12 ( = 1882, s. 
s. 236 = 1859, s. 214). 


236 = 1877 , 


See Execution of decree— appli- 
cation FOR EXECUTION AND POWERS OP 
Court. 
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X of 1877. XXIII of 1861 and VIII of 

1859) — continued. 

(34601—0. 21, r. 12 ( = s. 236. Civ. Pro. 
Cod*, 1882) — Court-sale — Inaccurate des.ription 
— Wrong da'e — No prejudice — Sale, valid — Tr. 

P. Act, 1882. s. 135 (old), s . 2 (d ) — Execution 
sales— Non- applicability of s. 135 {old). — Where, 
in a Court-sale the plaintiff purchased a part 
interest, in a bond, the date of which was 
wrongly given by a clerioal error, while all 
other particulars were correctly given and none 
were under a mistake as to what was sold. 
Held , that the sale passed a valid title in the 
bond. (30 C. 699, D.) 8. 236, Civ. Pro. Code, 
1882, only requires a reasonable accurate des- 
cription. S. 135 (old), Tr. P. Act, 1882, 
has. by virtue of s. 2 (d) of the same Aot, no 
application to sales in execution. PALANIAPPA 

Thevan v. 8h adogopa Mudaliar, 9 M L. 

T. 319 = 9 Ind. Cas. 729. 

(3461) — 0. 2 J . r. 12— See ATTACHMENT- 
GENERAL, 2 B.L.R. F.B. 31 = 11 W.R. P. B. 8. 

(3461 - a) — 0. 21, r. 12 — See No. 5150, infra. 

0. XXI, r. 13 ( = 1882, s. 237 = 1877, s. 237 

= 1859, s. 213). 

See EXECUTION OF DECREE — APPLI- 
CATION FOR EXECUTION AND POWERS OF 

Courts. 

(34621-0. 21, r. 13—6'^ ESTOPPEL- 

ESTOPPEL BY CONDUCT, 16 M. 412. 

(3463) — 0. 21, r. 13 — Specification of judg- 
ment-debtor’s interest in property attached— 
See HINDU Law— ALIENATION, 14 A. 190 = 
A.W.N. 1892, 53. i 


(3464)— 0. 21. r. 13 —See Nos. 1114, 3448, 
3449, 3570, supra and No. 4052, infra. 

(3465)— 21, r. 13, s. 99(=ss. 237 and 
578 Civ. Pro. Code. 1882)— Execution of decree 
—Application for attachment — Omission to 
verifv inventory of property sought to be 
^attached— Irregularity —Held, that the om.s- 
oion in an application in execution for 
attachment of immoveable property, to ver.fy 
the inventory of the property 80U «“ 
attached in the manner prescribed by s. 237 of 
the Code of Civil Procedure, is an irregularity 
only and does not vitiate the application. 

Nasir un-nissa v ' gh apub-dd DIN, A.W.N. 
1905 263 = 28 A. 244. (22 A. 55, F.) 

(3466) — 0- 21, it. 18. 14 1-gfc- 21 7° of C l e e 
i qcq s 213)— Attachment.- 8. 213 ot the 

Code laid down that the creditor who applied 

n^attachment of his ^ 

sharper' .Zest' “ft-*.. * /he best of the 
applicant’s belief and so .« : « b. : has been 

able to ascertain the 

VANJI V. MUSE NATHA AMI.TI, 1 B. 601. 

. n oi rr 13 14 ( = Civ. Pro. Code, 

1Q n 46 r2?3,-Vxcc U fi’oit of decree— Duty of 
1859, s. 2 __ a indgmeut-oreditor bring- 

fflrproperi of h, judgment-debtor to sale 


Cis. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

10 execution nf his deoree is bound, under 
s. 213 of the C.v. Pro. Code, 1859, to speoify 
the i judgment-debtor’s interest in the property 
to tbe best of his belief. — AGarchanD GUMAN 

CHAN.D v RAKHMA HANMANT, 12 B 678 
[fi., 22 B. 686.] ’ b78 ‘ 

(3468)— O. 21, rr. 13, 14— See ATTACHMENT 
W R 175° F ATTACmiENT ’ 18 W. R. 4U, U 

(3469) — O. 21, rr. 13, 14— See ISSUES— 

Framing issues, 8 W.R. 354. UES 

(3470)— O. 21, rr. 13, 54, s 64 faP/n to 
C ode, 1877, ss. 237, 274, wf-AttldimeMof 
imin'veable property -Pr .„ ate alienation afj r 

attachment— E^fect of material misdescription 

— Where there has been no regular l 

duly intimated and made known 2 reSSS 
by s. 276, Civ. Pro. Code, the prohibition 
against alienation contained in that ae* on 
cannot have any effect. When property intend 
ed to bo attached, is wrongly described in 
material particulars, both in the application (nr 
attachment and in the order of attachment it 
cannot be said that there is a valid att^hm«nJ 
duty intimated and made known And 
private alienation of such property i- 

beta fide purchaser after suo'h atuchm n/ 

cannot be set as.de as void. Gnwm ’ 

M ARI [Ippr.f7 A D 702 3 ] A ‘ 693 = AWN - «81,‘ 

0. XXI. r. 14 ( = 1882 s 

s. 238 = 1859, s. 213). * Z38 ~ 187 7. 

3 i 6£h jo 3469^ supra, and' NaMilS. lOSfi. infra, 

°- r> 13 ( = 1882, s 93 1 i R7 , 7 

8.231 = 1859,8.207). **1-1877, 

See Execution of DECRffp-A^nr^ 
SSShT EXECUTION p OWERS OP 
See limitation Act, 1908, art. 182 

viiii insr^TZ: t- 

decree itself should be filed CertAinjl ^ , the 
specified in s. 212 of Act VIII of jffiq 3 ” 
required, and on them the Judge i, ™ 859 ate 
to pass orders for execution. ^UFU^a™' 6 * 
Mohesh Chunder Kaug, 4 W B Mi.15 V ' 

ISmf—Apfimtian joint ' d'”' P ;°' Code ’ 

s. 231. Civ. Pro* Code, a cTttT UQd « 
exercise judioial discretion and to n « b ° Und to 
in accordance with law. Uji^ ° 0 f^ 
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Cjv Pro. Code (Acta V of 1908, XIV of 1882, 
X of 1877, XXIII oi 1861 and VIII of 
1859 )— continued. 

second part rf 8 . 231, Civ, Pro. Code, are 
imperative. S. 231, Civ. Pro. Code permits one 
e ' f several joint decree-holders to apDly for 
Uie execution of the decree for the benefit of 
them all. 7r. does nor. permit one of several joint 
rh cr' *j- holders to apply for execution for the 
ber.» lit of himself alone, as was done :n this 
< On receipt of such ao application, the 
duty of the Court is to consider whether there 
is sufficient cause for allowing execution. Ordi- 
narily, all the holders of a joint decree should 
join in the application for execution. The 
grant of execution to one of several joint decree- 
holders is exceptional and should be allowed 
only when there is sufficient cause. It is not 
clear in the present case that there was any 
sufficient cause for allowing execution to Maung 
Chet alone. MaUNG SUN v. MANUG Ceiet. 
U.B.R. 1897—1901, Yol. II, 247. 

(3474J—0. 21, r. 15 ( = Civ . Pro. Code, 1882, 
s. 231 c) -One of never ai decree-holders apply inn 
for execution J udgni ent-deht or cannot object . — 
When a decree is passed in favour of two or 
more persons, any one of them may, under s. 
231c, Civ. Pro. Code, apply for execution subject 
to the rights of the other decree-holders being 
protected by order of the Court. Where one of 
the plaintiffs applies for execution of tho decree 
and tho others do not object to execution being 
granted to him, it is not for the judgment- 
debtors to object to tho execution being granted. 

Krishnafpa Holla v. Savitui, 8 m.l.j. 91. 

(3475)— 0. 21. r. 15 ( = Cir. Pro. Cute. 1882, 
s. 231) — Right of one of several decree holders to 
certify satisfaction of whole decree-. T. I . ,lc£ (7V 
of 1882), s. 89. One of two joint decreo holders 
under s. 88 of the T.P. Act is not competent to 
oertify satisfaction of the whole decree under 
s. 231 of the Civ. Pro. Code. The othor deoroe- . 
holder can, notwithstanding such certificate, ! 
apply for and get au order absolute for sale in 
respect of his share in the decretal amount and 
fluoh flharo only. TAMMAN SlNGH v. LaCH- 
MIN KUNWAIU, 26 A. 318. (4 O.L.R 70, F.) 

[F. % 26 A. 334 ; A\. 28 A. 252 = A.W.N. 190b, 
16 = 3 A. L J. 49.] 

(34761 — 0. 21, r. 15 ( = .s. 231, i iv. Pro. < od< . 
1882)— Order— Appeal decs not l;e a, gainst such 
order. No appeal lies against an order passed 
Under s. 231 of tho Code of Civil Procedure 
RATANLALv. Bai Gulab, 1 Bom. L R 87 = 23 
B, 623. 

(3477)— 0.21, r. 15 ( = s. 231, Cu Pn*. ( ode 
1882)— Join l do re e for mone if— Payment out of , 
Court to one of th a decree holders — J daymen r- 
debtor discharged only if pa ymtnt be f'/bmicfit 
of all, othc) wise Hot — Where a payment is 
made, out of Court, to mje of several joint 
dooroe-holdocfl, such payment will discharge 
tho judgment-debtor, if it is proved to bo for 
the beuelit of all and if it is certified to the 
Court. But, if tho payment is not proved to 
be for the benefit of all tho decree-holders 
auoh payment will operate as a disoharge to 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882 r 
X of 1877, XXIII of 1861 and VIII of 
1959) — continued. 

the extent only of the share of the decree- 
amount to which the payee is entitled. The 
Code of Civil Procedure regards the interest of 
joint decree holders as a tenancy-in-common, 
aDd tho principle underlying s. 231 must govern 
payments made out of Court. SAMBHUSA v. 

1 NLR * 24 - '9 C. 831, 15 M. 348, 

18 M. 464, F.) 

(3478) — O. XXI,- r. 15— See LIMITATION 
1908, ss. 6 and 8, 28 C. 465 = 5 C.W.N. 

(3479) O. XXI, r. 15 — Joint decree-holders 
— Decree barred against one if barred against 
both Joint exeoution — Creditors — See LIMIT- 
ATION ACT, 1909, ss. 6. 9, 7, 25 M. 431, F.B. 
— 12 M.L.J. 166. 

(3480 A - 3481)— O. XXI, r. 15— Discharge by 
one decree-holder under— Efieot— See LIMITA- 
TION ACT. 1908, ss. 6, 8. 7, art. 182. 12 Bom. 
L.R. 682 = 34 B. 672 = 7 Ind. Cas. 939. 

‘3482)— O. XXI, r. 15— Sec PROBATE AND 
ADMINISTRATION ACT. 1881, s. 92, A.W.N, 
1906, 16 = 3 A.L.J. 49 = 28 A. 252. 

(348.3) O. XXI, r, 15 — See Sale— SALE IN 

Execution of decree— Proceeds of 

Sale, rights to, 7 O.L.R 537. 

(3483-a) — O. XXI, r 15— See NOS- 973, 
3339— a, 3340, supra, AND NO. 4042, infra. 

(34841 — 0. 21, r. 15. s. 47 l = s.s\ 231 and 244 
Civ. Pro. ( ode. 1892) — Applications under 
s. 231 treated under s. Vil—Appealabituy.— 
Where an order appealed from purported to 
decide questions to be dealt with under s. 244 
of the Code, party against whom it. is passed 
is entitled to au appeal therefrom. SR1MAT 

hhayankaran Rangacharlu v. brim at 
Bhayankaran Ra>g \nathacharlu. 2 M. 

L.T. 307. (23 M. 5)7, 28 M. 127. F.) 

(3485)- p. 21, rr. U.2( = 0>. Pro. Code, 
1982, ss. 231, 258) — j'o.ocr of t >;e of two decree- 
holders to certify pa ; ;n u ,<.t of tv holt decree. — One 
of two or more decree-holders cannot, except 
with tho oonsent of the others, certify satisfao. 
Eon of the eutiro decree under s. 259 of tho 
Civ. Pro. Code, by a payment made out of 
Court. Moti ram v hannu Prasad, 26 A. 
334=1 A.L J. 40 = A W.N. 1904, 34. |4 C L, 
R 70, 3 B L R. App. 43, 15 M. 343, 9 C. 
831. 26 A. 318, 1 Agra Misc.. App. 16, R.; 22 

1906 77 ’ DiSS ) ^ ' 1 P 1906 = 98 P.L.R. 

(3466) — O. 21, »r. '-5. 11 (2) (-Cip. Pro. 
Code t lSfc2, ss. 231, • hh) — Execution <>/ decree 
\n resec t of port oi i :e property decreed . — 
Where an application ior execution filed by the 
dcoreo-holdor is iu nod rdaueo with the provi- 
sions of s. 235, Civ. Pro. Code, and within the 
term of limitation, the* o is nothing in the law 
(s. 131) to reuder it inadmissible, because the 
deoroo-holder seeks to execute the decree in 
respect of a part of the property decree. The 
dootrine that a deorec can only be exeouted as 
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Civ. Pro. Code (Acts Y of 1908, XLV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

a whole, and not partly by one of the plain tiffs, 
is an erroneous one and would lead to the con- 
sequence that a defendant could prevent exe- 
cution by buying the interest of the plaintiff. 
Where a joint decree is passed in favour of four 
persons, and three of them have sold their 
interest to a stranger, who refuses to join the 
remaining decree-holder in executing the decree 
and is alleged to collude with the judgment- 
debtors, the remaining decree-holder is under 
those circumstances entitled to exeoute for a 
part. KUDHAI v. 8HEO DAYAL. A.W.N. 
1886, 125. 

(3487 & 34891-0. 21, rr. 15, 16. 21, s. 48 
— See EXECUTION OF DECREE — JOINT 

decrees, Execution of, 24 W.R. 245. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII cf 
1859)— continued. 

property and has had ample opportunities to 
oontest the allegations of the decree-holder, 
the Court is not bound to issue any notice 10 the 
judgment-debtor before passing an order under 
9. 260 of the Code, nor is any notice neoessary 
under s. 231 (8 C. 174, R.) The deoree-holdtr is 
not necessarily limited to the relief asked for in 
his application, but may begranted other reliefs, 
which the law allows him. DURGADAS NUNDI 
v. DEWarAJ AOarwaLLA, 3 C.L.J. 112 = 10 
C W.N. 297 = 33 C. 306. (19 B. 34, D.\ 26 B. 
287. R.) 

O. XXI, r. 16 ( = 1882, b. 232 = 1877, 

8. 232 = 1859, s. 408.) 

See Execution of decree— application 

FOR EXECUTION AND POWERS OF COURT. 


*3489) — O. 21, rr. 15, 21, s. 48 ( = Cib. Pro. 
Code-, 1859, s. 207) — Execution of decree not 
made nor certified— Policy of s. 207. — Where an 
execution of a decree might have been made, 
through the Court, but has not been so made, 
nor has been certified to by decree-holder, the 
policy of s. 2u7, Code of Civil Proceaure, 1859, 
is to exclude me reception of evidence on the 
point, or any question arising out of evi- 
dence before the Court. DWARKANATH DOSS 
BISWAS v. UMODA CHURN DOSS, 8 W.R. 318. 


(3490)— O. 21, rr. 15, 21. s. 48— See APPEAL 
—DECREES AND EXECUTION OF DECREES. 

17 W.R. 13r, 17 W.R. 415. 

(3491) — 0- 21, rr. 15, 21, 9- 48 — See EXECU- 
TION of decree— Execution by and 
against representatives. 21 W.R. 31. 

(34y2.—0. 21, IT. 15. 21. s. 49— See EXECU- 
TION OF DECREE — JOINT DECREES, EXECU- 
TION OF, 19 W.R. 302. 3 C.L.R. 513, 15 W.R. 
159, 2 B.L R. App. 47 = 11 W.R. 343, 2 Agra 

183. 

(3493)- O. 21, rr. 15, 21. s. 40-See LIMITA- 
TION ACT 190S, ART. 182 -JOINT DECREES, 
22 W.R. 463, i B.L.R A.C. 62-10 W.R. 

95. 

'34<M|-0. 21, rr. 15, n. s. 49 — See LIMIT- 
ATION ACT, 1 90S, ART. 182 STEP-IN- A ID OF 
EXECUTION, 15 B. 242. 

(34951—0. 21. rr. 15, 21, s. 48— See MUKH- 
TEAR, 24 W.R. 233. 

m q 5o |-0 21, rr. 15 21, 22. s. 48-See 

1 Ind. Jur. N S. 421. 

^ is, o.) t = ss. 231 and 

(34961— 0 . 21. rr. 'jgsil—Exe- ution el 

fearer for perpetual 

without notice Relief not pray. a i , 

allowable — In executing %ho has 

injunction against a )U g ^ of Coart ,, has 


See Limitation act. 19Q2, art. 182. 

(3497) O. 21, r . 16 ( = Civ, Pro. Code. 1882, 
s. 232) Assignment of decree by joint decree- 
hold-, r. — There is no prohibition in law against 
one of several deoree-holders assigning hia 
interest under the decree. Whether such an as- 
signment ought to be recognized undor a, 232, 
Civ. Pro. Code, and the assignee permitted 
to take out execution, must depend upon the 
circumstances of eaoh case. MUTHUNARA- 
YANA REDDI v. BALAKRISHNA REDDI, 19 M. 
306 = 6 M L. J. 17. 

(3498)— O. 21, r. 16 ( = Civ . Pro. Code , 
1882, s. 232) Transfer of portion of decree— 
Absence of legislative prohibition -Transferee 
allowed to carry on execution proceedings . — 
There exists no legislative prohibition against 
the transfer of a portiou of a decree and there 
can be no objection to the t rausferee of a portion 
of a decree carrying on execution-proceedings, 
provided that the whole decree is executed, and 
that in the execution-proceedings, if ’ any 
interest in the decree is left in the original 
judgment-creditors, their interests are provided 
lor. KlSHORE CHAND BHAKAT v. GISBORNE 
AND CO., 17 C 341. [F.. iy M. 306]. 

(3499)— O. 21. r. 16 ( = Ci v. Pro. Code. s. 232) 

t ransfer of decree — Application for mere re- 
cognition— Application fur execution. — There is 
no provision oi law which r t q U ires the Court to 
recognise the validity of the transfer of a decree 
before the transferee can apply under s. 232 
Civ. Pro. Code, to execute the decree. The 
| only application which a transferee who, accord- 
j ing to the definition of the term decree- holder, 

■ is himself a decree-holder, can make is an 
application under s. 232. Civ. Pro. Code, for 
execution of the decree, and he cannot mike an 
application to the Court merely lor recognizing 
bunas transferee of the decree. RAMACHANDRA 
' AIYAR v SUBRAMANIA CHETTlAR, 14 M L.J 
] 393. [2'-, 2 M.L.T. 339 \ R. t 3 1 JVI. 234 = 18 

M. L.J. 224 = 4 M.L.T. 72, 17 M.L.J. 300.] 

! (3500)— O. 21, r. 16 (=s. 208, Civ. Pro 

! Code , 1859). — S. 208 (Act VIII of 1859) = s 232* 

| Civ. Pro. Code. Aot XIV of 1882) would not 
! apply to oases when the applicant for execution 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

is not a transferee of the decree, either by 
assignment or by operation of law ; it would 
not apply to cases where the right to an equita 
bio interest in a decree is in question. Proceed- 
ings under the above section not being liable 
to appeal, a regular suit calling suoh proceedings 
in question might lie. ABIDUNNTSSA KHATOON 
v. AMIRUNNISSA KHATOON. 2 C. 327, P.C. = 4 
I. A. 66 = 3 Sar. 677, ( Confirming , 20 W.R. 

•jKJD) , 

. Jno, 01 ) 7°' 21 ' r ■ 16 ( = C<1) ' p >'0- Cede, 1859, 
o 8 lZ A T°? me,it °t (J ‘cree- Right. cf assignee 
Acl VI11 0 < 1959. — The effect of a. *08, 
Aot VIII of 1859, is to put a party to whom a 

deoree 18 transferred into the position of the 

ongiuai decree holder, and entitle him to have 
. the deoree executed, as if an application were 
made by the original decree-bolder. SHAMA- 

7 W R 8 20fl M ^ V ' SHUMB0 ° OhunDER DOSS, 

(35°2) — 0. 21 , r . 16 Is. 208, Civ. Pro. 
Code, 1859; — Execution of decree by representa* 

^ Ve Lo f d /^ h ? lder ^(ceased) — Ctr ti flcate — 
208 ’ Act VIII of 1859 | Civ. Pro. Code).— 
Under s. 208, Act VIII of 1859, it is not essen- 
tial that a certificate should, in every instance, 
be obtained by a representative before he oan 
be allowed to apply for execution. RAJAH 

S * IN0H Deh v Goi>al Chunder 
CHUCIyERBUTTY, 7 W.R. 393. 

r - i = Civ. Pro. Cede. 1882, 
s. 232, proviso 16 ), application of— Assignee — 
itefusal of permission to execute decree— Appeal 
Proviso 16 ; to s. 232 of the Civ. Pro Code 
refers to a deoree for money personally due by 
two or more persona, and not to a case, m 
which nothing was due from the assignee of the 
mortgage decree, personally, and he was made 
a defendant in a suit upou the mortgage, ouly 
by reason of his having become the owner of 
tho mortgaged property, in execution of a 
money-deoree against the mortgagor. Such 
assignee is therefore entitled to take out execu 
tion of the mortgage- decree against the mort- 
gafior. [R., <j Bom. L R. 409 = 31 B. 3081. An 
order rofusmg permission to execute a decree 
would be appealable, only if the assignee bad 

been legally placed on the record an decree- 
bolder. LA LB A BEGUM PERSHAD v. HOL 

L°R N 69] U b93 * l Comm9nied u P°n* 15 C.P. 

1G i==S ’ 232 » ArC A71 'rf 
18 2, Civ. / ro. ( ode) — Disk refit n of < 'mirt to 
allow or io icf use execution to procttd-Tainsir 
of decree trially or nominally i by assignment m 
i0ntl '9 hixtcttxon application ly benumidar— 
Under a. 232. Civ. Pro. Code, the Court which 
executes a decree, after giving notice to and bear- 
ing the objections (if any) oftho decree-holder 
and judgment-debtor, has an absolute discretion 
to allow or to refuse to allow the execution to 
proceed at the instance of the person to whom 
a decree has boon transferred by an assignment 
in writing. When, therefore, a decree is trans- 
ferred (really or nominally) by assignment io 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued • 

writing, and the ostensible transferee executes 
a decree with the permission of the Court, the 
proceedings taken and the application on which 
they are based, are in accordance with law as 
between him (transferee) a D d the judgment- 
debtor, although he may be merely a omamidar 
aDd this is all that is required to kr^n the decree 
alive. BALKISHEN Das v, BeDMATI KOER 
20 C. 388. <9 C. 633 & 16 C. 355, D.\ 5 C.L.r! 

253, R.\ 4 B.L.R. App, 40 and 19 W.R. 255, F .) 

ioSK 05 , r°- J1 - r - 16 ( =s * 332 ' civ - Pr0 ‘ Cede, 
- Recognition of transf \ r - Exercise of dis- 
cretion Appellate Court to interfere only when 
improperly exercised— Benami transfer— Eo re- 
sulting trust — Transfer net to be recognized.- The 
Court, which passed a deoree. has under s. 232 
of the Code, a discretion to allow a transferee to 
execute the decree. The appellate Court will 
not interfere with the exercise of tho discretion, 
unless it is shown that the discretion has been 
improperly exercised. Held, al&o, where a trans- 
fer ba3 been obtained by a judgment-debtor in 
the name of another without any intention of 
benefiting him within the meaning of s. S2, 
Trusts Act, the Court should not rt cognise the 
transfer, as the transaction is a trust to recover 
the judgment- debt from tho oo-dehtors in con- 
travention of the provisions of s. 232 W\MAN 
Rao v. TEK Chand, 2 C.P L.R. 45. 

(35061—0. 21, r. 16 ( = Civ. Pro. Code , 1882. 
**' ^32) Benami transfer of occree— Right of 
real transferee to execute. — Where a decree has 
been trautderred to one persoo as a bencimidar 
for tho real transferee, notwithstanding the 
form of the transaction, it is the latter, i.e. t 
the person beneficially entitled under tbs trans- 
action, that has admittedly the right to apply 
under s. 232 of the Civ. * Pro. Cede, and is 
entitled to execute the decree. MANIKKAM v. 

Tatayya. 21 M. 888= 8 M.L.J. 48. [11. , 25 M. 

515-12 M.L J. 280, 17 M L J. 391 = 2 M.L T. 
197. 10 O C. 263.] 

,'51'°' 21 ’ r - 16 < = 208, Civ. Pro. Cede , 

1859)— Pawn- of Court to determine reprtsent- 
alive— Decree transferred by operation of law. 
— In a proceeding uuder s. 206. Aot VII 1 of 
1659, the Court has not the power to determine 
who is the representative of a decree transferred 
by operation of law, where there is a contest 
about it. ABEEDOONNISSa KHATOON v. 
AiMEKROONNISSA IvIUTOON, 20 W.R. 303. 
[Afthm , 2 C. 327, P.C.] 

(3508;— O. 21, r. 16 ;=s.232. Civ . Fro . Code , 
1882 = 5. 203 . Civ. Pro. Cole, 18&9)— Ex- cation 
of deeree— Adjustment. — Where a decree-holder, 
seeking to execute his decree, is opposed by the 
judgment-debtor on the grouud of having 
become the purchaser of it at a sale in execu- 
tion of a decree of the Deputy Collector’s 
Court; htld that these proceedings amount 
to an adjustment out of Court, and oannot be 
recognised unless certified to by tho judgment- 
creditor, A Court charged with the execution 
of a deoree has no other discretion with regard 
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Civ. Pro- Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIIJ of 1861 and VIII of 
1859)— continued, 

to notioing a transfer thereof than that 
given by 8. 208, Aot VIII ol 1859. BHARUT 

Chunder Roy v. Nawab nuzir Ali Khan 
Bahadoor, OW.R. 354. 

3509)— O- 21, r. 16 ‘ = Civ. Fro. Code, 1882, 
s. 232) — Execution of de.ret — Transfer by 
operation of law. — Where, on the revocation of 
probate of a will, the miuor son of the testator 
suoceeds to the estate, which, up to the date it 
fell into his hands, bad been iu possession of his 
mother as execui rix uuder the will, then there 
is succession or transfer by operation of law 
within the meaning of s. 232 ol the C »de ; and 
the minor is therefore entitled to execute a 
deoree obtained by th« mother as executrix. 
UMASOONDARY DASSY V. BRO.IONATH 
BHUTTACU ARJEE, 16 C. 347. [Appr,, 21 M. 
353 ; R , I N.L R. 49; 7 O.C. 78. J 


(3510) — O. 21. r. 16 I = s. 232, Civ. Pro. Code, 
1882)— Transfer ol a nearer, wh-n complete — 
Attachunni otter assignment, if ground for re- 
fusing executim .— The transfer of a decree is 
oomplete when there is an assignment of it iu 
writing. It is not conditional' on the Court 
permitting the transferte-oeerte holder to exe- 
cute tbe decree. 8. 232, Civ. Pro. Code, recog- 
nises tb*t tbe a. mpletion ol h transfer does not 
depeud upon any sanction of tbe Court. If 
there is a complete assignment prior to tbe 
attachment, the fact of attachment is not in 
itcelf a ground for refusiug to allow the trans 
eree to execute tbe decree. KUBBA NAICKKR 
t sAMINATH IYER. 5 MLT.260 = 1 lud. 

Cas. 353. 

(OK]]i — Q 21, r. 16 ( — Civ. Fro. ( ode. 1982, 

, 032 , -Execution of decree transferred — 

TTnd-r s 232 ol the Code, a decree transferred 

by assignment in writing, or by operation of 

law may be executed in the same manner and 

subject to the sa^e conditions as i. it had not 

u t ransferred. SAMBHUliAM MAYA- 

beeu so transiemu 

CHAND v. MT. KHOLSAMBI, 14 C.P.L K A 

, 0.121 -0 21, r. 16, < = «• 203 Civ. P'O. 

Code 1859,; U, Act XXIII a, 1861 , -Assignee 

of dYcree -Ad assigaee oi a decree whose 

mdMm "on. under s. 208, Civ. Pro. Cods, was 
a-ppncai _ > „ arl . v within the meaning 

g , ant ed “ - and h . s 

of s. n, Act A reord. BaLIKISHOON 

90 - 

me U f whil h he sh, ula apply. — Au assn 

title— Court to , t0l . r . JO ogui r -iou of his 

gneeof a de ° c * e h J ourt w nich pronounced 

title must apply to tne ,-> 208 of the 

the decree and for ,e ' lV baV0 his name subs- 

^'■vrrBS- N = 

SA.zrf B.H.C. 46. [*. 27 

^ 232 of aid Code- 

(3514i- O • 21,/. 6 Refusal— Effect.— It the 
—* Application unaer - Refusal j 



Civ. Pro. Code (Acta Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

Court refuses to recognize the assignment of a 
deoree, a cause of action against the judgment- 
debtors arises which oould be enforced in a 
regular suit JOWALA SAHAI v. RAM RAKHA. 
73 P.R. 1896. (75 P.R. 1890, F.B., F.) 

13515)— 0. 21, r. 16 ( = s. 232, Civ. Pro. Code. 
1882) — Oral assignment of decree — Execution 
— Rights of assignee— Assignment by writing 
— Civ. Pro. Code . 18S2, s. 232 — Discret on of 
Court— Transfer of decree — Execution by trans 
force — Validity of decree questioned by 'judgment- 
debtor — Fraud — An ass>gnee ol a decree uuder 
an oral assignment has. as such, no locus standi 
at all to apply for execution of a decree, but as 
regards one who claims to be an assignee in 
writing or by operation cf law, the Court has a 
discretion whether to recognise such assignment 
or Dot under s. 232 of the Civ. Pro. Code, 1882. 
[R . 9 Bom. L R. 728 = 31 B. 462 j It is nob 
competent to a judgment-debtor to raise the 
plea that the decree obtained against him is a 
Dullity on the ground of tbo same having been 
obtained by fraud, where execution of the 
decree is taken out hv ;,q assignee thereof. 
PARVATA v. DlGAMB.Mi, 15 B. 307. 

(3516)— 0.21, r 16 ( = old s,232 ) — Execution of 
decree — Assignment of decree by dtcree holder's 
widow, validity of — Succession Certificate 
Act. 1^89, s 4, absence of cert ficate. — An assign- 
ment, by the widow of a decree- holder, of the 
decree without herself obtaining a succession 
certified under s. 4 oi the Act of 1889, is not 
valid. Under tbe right vested in her by oper- 
ation of law she must applyto the Court accord- 
ing to s. 232, Civ. Pro. Code, 1882, and her 
application will be granted only on the produc- 
tion of tbe certificate. LaL CHAND v. NAND 
LaL, 37 P.R. 1893. 

(3517)— O, 21, r. 16 l = s. 232, Civ. Pro. Code, 
1882) — Apihcaiion by ass gnee of decree for 
transmission and for noti.c under s 232, how 
treated. An application by an assignee of a 
decree (or transmission of the decree and for 
a notice to issue under s. 232, Civ. Pro. Code 
can only be treateo as one for execution. 

Nando Lal v. Chutterput singh, 29 c 

235. 

(35181 — 0. 21 r, 16 ( = s. 232, Civ. Pro, Code • 
1982i--Tran$fer of portion of maintenance decree . 
validity of. — Where only a portion of a mainte- 
nance decree, viz., that relating to the arrears 
of maintenance already accrued due, was 
transferred, and the question was whether such 
transfer ought to be recognised. Held, that 
such transfer of a portion of a decree can be 
recognised, if the Court thinks the case a proper 
one (17 0. 341, 19 M. 306 F.) ; and that the 

assignment of a maintenance decree in respect 
of arrears due was valid. VenCaTARamaniaH 
v. VENCATA CHINULU, 6 M.L.T. 242 = 6 M L 

T. 294-33 M, 80. 

(3519)- O 21, r. 16 ( = s. 232 ( b ), Civ. Pt 
Code , 1882 )— Decree for money — A ssigment in 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859 ) — continued. 


CIy. Pro. Code (Acts Y of 1908, XIV of 1889} 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Wi t, ng — Transfer to one of the judgment-debt - 
ors Exfcution pnccedings by the transferee — 
C( n'r ibulion suit. — It was direoted by a decree 
th ic N should pay Rs. 90 and Rs. 1 1-5-3 as costs, 
aud A should pay Rs. 30 with Rs. 3 12-4 as 
c*ost^ A afterwards took a transfer of the decree 
to him by an assignment in writing, and applied 
ln execute it against N to the extent of the 
Rs 90 and Rs. 11-5-3. The application was re- 
jected on the ground that it oame within cl. (6) 
of s. 232 of the Civ. Pro. Code. Bold, that 
the deoree for money so far as it related to the 
Rs.90 and costs was not a decree against several 
persons but against one person, that is N, and ' 
so far as that part of the decree was concerned, • 
the transfer did not fall within cl. ib) of s. 232 I 
of the Civ. Pro. Code. The purpose of cl. (b) 
of s. 232 of the Civ. Pro. Code was not to 
deprive the transferee of a decree who might j 
happen to be one of the judgment-debtors of all 
right, but to impose upon him the duty of 
proceeding by what was considered a more ' 
appropriate procedure, that is, a suit for . 
contribution. AN-\NT VlNAYAK v. NAGAPPA I 
SUBRAYA, 10 Bora. L.R. 89 = 32 B. 193. j 

(3520)— O. 21, r. 16 (=$. 232, Civ. Pro. j 

Codc t 188 2 1 Exec Winn of decree — Assignment 
of decree — Execution by assignee — Notice to \ 
transferor and to judgment-debtor . — No cxecu- j 
tion of a decree can proceed at the instance of ! 
an assignee from the judgment-oreditor, unless 
notice has been served both upon the transferor 
and the judgment-debtor. The provision as to 
suoh notice in s. 23 2 is imperative and makes 
suoh service a condit ion precedent to the execu- 
tion. It is not enough if notice has been served 1 
upon the judgment-debtor nlcne. SREKNATH i 

Das V. achutananda Mahanti, n CLJ. j 
854 = 6 Ind. CaB. 262. ! 


(3521) — O- 21, r. 16 ( = Civ Pro. Code, 1882. 
s. 23‘2) Assignee — Hugh! of narti / to tnfotcc 
decree Right of assignee — Permission of Court. 

A party to a .suit niav enforce any decree he 
may get. as a matter of right ; but an assignee 
of such decree can only fin bo after obtaining 
the Court’s permission. SHAM A PUDOO DUTT 

V. Nobin Chundeu bo.se, 13 W.R 283. [R 
10C.L.J. 39 f. J 

(3522,-0. 21 , r. 16 ( = .•:. 232, < J'ro.Codo, 
388*2) JLxpcit-iou of ntcrtc —Assiminient of 
decrc*— Quest inn •>/ vain.;,, , f alignment — 
Jur indict it ji of Court j< issina the Acute. — The 
question of the validity of a,, order, under p. 232 
of the C ide. allowing an as ignnient of the 
decreo is a uursi.i n tv) del er mined by the 
Court that. pis<ed the ilccree, and not by the 
Court to which the decree. ha*« hern transferred 
for exootni.Mi. Lala Ooi’al Das v Pandit 
Preaj Nath. 156 PL R 1905 [50.736 
21 B. 456. Relied on ; 7 A. 73. R., 

(3523. O. 21, r. 16 — Nature of order re- 
cognising assignment of decree -Order final — 
Appeal— Securing recognition cf assignmint, 
I rccedure for — Court to which decree transmitted 


I 


for execution cannot recognise. — An appeal lies 
from an order of Court recognising a person as 
the assignee of a deoree, as suoh order is final. 
An application for recognition of title as the 
assignee of a decree roust cot be made to the 
Court to which such deoree has been transferred 
for execution, but to that which passed the 
decree. FRAMJI RUSTOMJI v. RATANSA PEST- 
ANJI AND ANOTHER, 9 B.H C. 49. 

(3524) — O. 21, r. 16 ( = s. 232, Civ. Pro. 
Code, 1882)— Order allowed to become final — 
Subsequent regular suit.— Held, that no suit 
will lit* to establish a right to exooute a deoree, 
when an order dismissing au application, under 
p. 232, has been allowed to become final. 
AMANAT-UL LAH KHAN v. 8ARDAH PARSAD. 
A. W.N. 1906, 133 = 3 A L J 428 = 28 A. 6i3. 
(1 A.L J. 61. Appr i 20 A. 539, D.) 

(35251—0. 91. r. 16 ( = Cib. Pro. Code , 1882, 
s. 232'— Transfer of dc-rc* — Ground for refusing 
execution. — Where a decreo against A and B 
was purchased by G, a creditor of A, who was 
interested in A and wanted to prevent A being 
adjudicated sn - insolvent, with the objeot of 
executing it, against B, who was solvent, the 
nature of the deoree being such, that B could 
not claim contribution from A, execution of 
the decreo could not be refused to C, on the 
ground of the benefit likely t.o be gained by A. 
AGRA Bank v. Ceuts. 8 M. 455. 

135261 — 0- 21, r. 16 f=s,232, Civ. Pro. Code, 
1882) — Sale of propetv, the subject of a decree 
— Right to execute the decree. — The sale of 
property for the possession of which th*' vendor 
has obtained a decree, docs not, necessarily, 
carry with it the right to txecufe the decree. 
The vender obtained a decree for possession of 
cortain property. Ho sold portions of the 
property to tho respondents who applied for 
execution of decree ; in Id th^.t no application 
could legally be made to execute th? deoree 
under s. 232 of the Oiv. Pro. Code. HANSRAJ- 
PAl v.WVKTlRA.n, 4 A.L.J. 759= A. W.N 1907 
280 = 30 A. 28. 

(35271—0. 21, r. 16, ( = s. 232 Civ Pro. Cede, 
188 Ji — Decree— Execution— Trent sfet if decree 
by operation of law —Dec. cc turns cne.i t> ore 
or the pers ms against wii m \t is i a s s e d as the 
legal represmtaiive of a decerned an i agiinst 
the property rf the aieras-d - Execution by (he 
t rents ftnc -“.1 etccrte for nwney ago inst several 
persons." — A decree was pass-.d against- P, as the 
legal representative of his brother A (deceased) 
and against S, as tho legal representative o f her 
father-in-law. L (deceased) The decree directed 
that, the plaintiff (decree holder) >h.mld recover 
R^ 22. 748, and costs from the property oi each 
of the two deceased abevomentioned. After 
making other provisions the decree provided: 
“It. will also bo decided during the execution 
proceedings as to how far tho heir defendants 
arc personally liable in this suit.” Tho plain- 
tiff died soon after obtaining the decree, whioh 
was transferred by operation of law to his heit P« 
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CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XX11I of 1861 and VIII of 
1859)— continued. 

Subsequently P applied to execute the decree 
against S. The Court rejected the application 
for execution upon the ground that it was a 
decree for money against P aDd 8 “ jointly as 
well as severally.” Held, that there was 
nothing in the decree wl ich saddled P and S 
with any personal liability to pay money, either 
jointly or severally : that question was expressly 
reserved by the decree (or determination in 
the course ot execution proceedings : that the 
amount >if Rr. 22,748 and costs which was 
recoverable under the decree was made payable 
not by P and 8 personally but out of the pro- 
perty of the deceased A and L ; that no doubt 
by reason of the direction in the decree that 
the question ol the personal liability of P and 
8 should be determined in execution proceed- 
ings, there might subsequently be, when that 
liability had been r.etermined, a decree for 
money against them ; but till then it was a 
mere contingency, which could uot make the 
deoree as it exited a decree (or money against 
P and 8 ; that, therefore, s. 282 of the Civ. 
Prc. Code presented no bar to the decree of P 
beiug extcuUd against the property of L in 
the bands of S. The expression “a decree for 
money against several persons ” in s. 282 of the 
Civ. Pro. Code, 1682, means a personal decree 
for the pa> ment ot money by two or more 
defendant* jointly. Cl >6) of s. 232 does 
not extend to a decree which may become a 
decree for money against several persons ou 
determination by the Court. It applies only 
where in the dcorto there is a distinct order 
ucon the defendants personally to pav the 
monev. PaNACHAND v. SCNDRABAI, 9 Bom. 
ti.R. 409- 31 B. 30G. 

185281- -O 21. r. 16 (-4. 232. Civ Pro. 
Code ^mi-hvniiauon Act iXV cf 1977,. 

art 179— °f exc ulion—Liv. Pro 

Cole [del „rv cl 19821, s. 282 — Drove holler 

—Trat.slf < f net ree y art if partus— Assign- 
met in toning of the decree-Tke assignment 
can be vrmneed at a Ute stage cf execuUm 
proceeding hi the transferee.— While D and V, 
UVO bro;b.^ . I.wd top. th.r, a decree was 
obtaiii-d ,r. me name M D, wbo marie applic- 
afions to creel te the decree. The last o( these 
nru April, I90O. The two brokers 
, t. A V who became entitled to 

r;: : i ba d *. 

. ' nr . , wri ir g of the decree from D, 

aS3l fL t X c ue the decree on the 3rd June 
applied to .*■ one rue . ,g 0 S. It was 

and apain ; cuiitled to apply in 

contended b>t v J th0 | ic , t , OD s were not 
execution, • * 'The Court granted 

^to'^Uii^^^ed^duce 

KH*' r d e b a y p t 

cation of the 3rd J , assignment in 

subsequent pro oc , Qr the application, 

writing &ud - qn p W as in order, 

dated the 27 th Inly. 1908; ^om. L.R 22. 

SALEKHAN V. Y ISHVAJNA J.n, 

c. II— 120 


Civ. Pro. Code (Acts Y of 1908, XIV ol 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(3529)— 0. 21, r. 16 ( = s. 232, Civ. Pro. 
Code , 1882) — Application by decree hol er's 

representative to be recognised as decree-holder 
— Limitation Act, art. 179, cl. 4 — Step in aid 
cf execution. — An application made by the legal 
representative of a decree holder for recognising 
him as the decree-hoider, is not prohibited by 
the Code. Suoh an application is, t hereforo, an 
application to take a step-in aid of execution. 
Srinivasa Iyengar v. Dharni Mudali, 
17 M L J. 475. (26 A. 301, P, ) 

(3529-a) — O. 21, r. 16 ( = s. 208, Civ. Pro. 
Code, 1859) — Joint decree holders— Assignment 
by one to the other — Payment by debtor to assig- 
7tor before notice — Ass\gnee prevented from exe- 
cuting against aibtor. — Two creditors obtained 
a joint decree against a debtor, their interests 
in the decree being olearly defined. One of the 
creditors assigned his interest to the other, 
and under s. 208 of Civ. Pro. Code the Court 
ordered exeoutiou in favour of the assignee 
solely. The assignor petitioned the Court and 
got an order cancelling the assignment and 
recognising him as one of the decree-holders. 
The assignee who appealed against the order 
got an injunction restraining the debtor from 
paying me assignor, The appellate Court 
declared that the decree belonged to the assignee 
solely. Before the injunction was served on the 
debtor, be paid the assignor, the amount of the 
decree. Held that the assignee could not 
execute against the debtor. BERTOLA V, 
JEEWUN RAM. 29 P.R. 1S71. 

(3529-5) — 0. 21 , r. 16 ( = Civ. Pro. Code , 
1882 , s. 232) — Execution of a decree — Assign- 
ment cf mortgage deer ee to enu i f the mort- 
gagors —Valiaity — "A decree for money against 
several persons” meaning of. — The expression 
“a decree for money against several persons” 
in s. 232 of the Civ. Pro Code, 1882, signifies a 
personal decree for tbo payment, of money 
against two or more defendants jointly. Where 
a nif rtgage decree calls upon all the judgment- 
debtor.. consisting of mortgagors and trans- 
ferees of equity of redemption, without distinc- 
tion to pay up the decretal amount, and direots 
that, upon their failure to do so, the mortgag- 
ed properties will be sold, the decree is not a 
personal decree within the meaning ot s. 232 of 
the Civ. Pro. Code. LaLDHARI SINGH v. MANA- 
GER. Court of Wards, Bhapatpura 
Estate. 14 C.L.J. 639. 

(3529-CI— O. 21. r. 16 ( = Civ. Pro. Code. 
1882, s 232'— Oral transfer or decree — Cannot 
be recognised — Transferee — No 1 locus staDdi ’ — 
His application — A nulli y —Not a step in aid 
(f execution. — 8 '->32, Civ. Pro. Code, i882, 

means that the Court can recognise an assign- 
ment m writing or a transfer by operation of 
law, and cannot recognise any other mode of 
transfer, e.g an oral transfer. An assignee of 
a decree, under an oral transfer, has no locus 
standi to apply for exeoution. An application by 
suoh assignee is not in accordance with law ; 
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X of 1877, XXIII of 1861 and VIII of 
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nor G it a stop-in-aid of execution. The Court 
has no power to recognise suoh an application. 
The nrgument that the Code should be ignored 
in considering this question, because the Code 
was enacted after the Limitation Act came into 
force, is untenable. RAMANATHAN CHETTIAR 
v. 90K KANATHA GOWNDAN, 1911, 2 M.W N. 

539 G5B. 307 R,\ 19 O. 482, 16 A. 26 D- 
^0 C. 755, Not F.) 

(3530) O. 21, r. 16-Sce Ben ACT VIII OF 
1885, s. 148, cl. (h), 1 C.W.N. 694. 

(3531) O 21, r. 16— See A PPEAL — DECREES 

Ahd execution of Decrees, 4 B L.r a, 
C. 200=13 W.R. 224. 

(3532)— O. 21, r. 16 — See APPEAL — ORDERS, 
12 M. 511. 

I 

(3533) — O, 21, r. 16— See CERTIFICATE OF 

Administration— Miscellaneous, n B. ; 

368. I 

(3534) — O. 21, r. 16— Stfi EXECUTION OF 
DECREE-JOINT DECREES, EXECUTION OF, ! 
24 W.R. 11. 

(3535) O. 21, r. 16 — Power of Courts to 
whioh deoree was transferred to grant perrais- 
sion to continue execution proceedings begun 
upon the application of a decree-holder since 
deceased -See EXECUTION OF DECREE -MIS- 
CELLANEOUS, 11 O.C. 1 12. 

(3536)— O. 21, r. 16— See EXECUTION OF 
DECREE-MISCELLANEOUS, 10 C.L.J. 396 = 

3 Iud. Gas. 324 = 14 C.W.N. 752. j 

(3537)— 0.21, r- 16— Insolvency — Composition 
with creditors— Assignment to surety of insol- 
vent’s estato— Adjudication set aside— Eff>ot 
on previous deoree— See INSOLVENCY — MIS- 
CELLANEOUS, 4 C.W.N. 785. 

(3538 to 354D — O. 21, r. 16 — See JURISDIC- 
TION— QUESTION OF JURISDICTION, 11 B. 
153. 

(3542) -O. 21, r. 16 — Proceedings subsequent 
to preliminary deorees for redemption and sale. 

—See Mortgage— Redemption, 8lnd. Cas. 

986 . 

(.35431—0 21, r. 1 6 - See MORTGAGE — 

Miscellaneous, 13 C.L.r. 272. 

(.3544) — 0. 21, r. 16 — See PARTIES TO SUITS 

—Miscellaneous, 1 N.w.p, 31. 

(3515)— o. 21. r. 16— See SUCCESSION 

Certificate act, i860, 1 a. 686. 

(3545- a)— O. 21, r.16 — See NOS 77, 110. Ill, 
581, 582, 3431, 3432, 3488, supra AND NO 
3771, in'ra. 

(3546) — 0. 21, r. 16, ss 36, 37 ( = w . 232, 
649, Civ, Pro. Code, 1882) — Kxciu 'ion. app\i- 
cation for , where, to be made— Transfer of jur is- 
diction “ Court which passed the decree." — The 
expression “the Court which passed the decree” 
in s. 232, Civ. Pro, Code, inoludos the Court 
Whioh, by reason of a transfer of jurisdiction, 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882; 

X of 1877, XXIII of 1861 and VIII of 

1859)— coutinued. 

has jurisdiction in respect of the subject-matter 
of the suit. 8. 649, Civ. Pro. Code, 8 bould, if 
possible, be so construed as to make it conveni- 
ent to parties to execute their decrees, the 
deoree holders as well as the judgment-debtors- 

Udit Narain Chowdhury v. Mathura 
PERSHAD MAHATA, 12 C.W.N. 859 = 33 C. 
974 

(3547)— O. 21, >. 16, 5. 47 (=ss. 232, 244-c. 
Civ. Pro. Code , 1882)— “ Transferee 1 " Repre- 
sentative," meaning of — a transferee of a 
decree from the decree holder under s. 232, 
Civ. Pro. Code, 1882, is a reprosen! ative of the 
deoree holder. (16 A. 483, 26 C. 350. F.) The 
term “ representative ” also includes subsequent 
transferees from the transferee of the decree- 

holder. Ganga Das Seal v. Yakub ali 
Dobashi, 27 C. 670. 

(35481—0 21 , r. 16, s. 47 (=>GYr. Pn> Ccde r 

1882, ss. 232, 244 (= Assignment of property by 
trustees Interest in decree vesting in assignee — 

resulting in transfer of decree by 
operation of law. — The question was whether 
applicant was entitled to apply for the execu- 
tion of the decree in question. He was not 
one of the plaintiffs on the record. The plain- 
tiffs in the suit wore trustees of the entire pro- 
perty of the applicant’s uncle who by his Will 
left all his property to them a3 trustees for the 
applicant, his nephew, with directions that it 
should be assigned to him as soon as he came 
of ago The effeot of the assignment made by 
the trustees accordingly was to vest in the ap- 
plioant the wholo interest in the deoreo in ques- 
tion. whioh was obtained m the suit peudiug 
at the time of the assignment. It was contend- 
ed that the applicant was not a transferee of 
the decree under s 232 of the Civ. Pro. Code, 
because the decree had not been transferred to 
him by assignment in writing or by operation 
of law ’ and that, therefore, be was not entitled 
to apply for execution, but it was held that, 
under the circumstances, the decree had been 
transferred to the applicant “ by operation of 
law. Ho was therefore entitled to sue out exe- 
cution and was the representative of the origi- 
nal decree-holders within the meaning of cl. (c) 
of s. 244 of the Civ. Pro Code. PurMaNAND- 

das Ji wandas v. Vallabdas wallji, 11 B. 
506. [R., 3 O.C. 32 . 15 C.P.L.R. 69.] 

(3549) -O. 21, r. 16, s. 47 ( = .<*, 232, 244, ( ir. 
Pro. Cede, 1882) — Transfer by decree -holier of 
propn ty comprised in decree — Right of transferee 
ti apply for execution of dunce. —Properties 
comprised in a decreo for possession of some 
lands were acquired by appellants by virtue of 
two mortgages foreclosed in their favour The 
appellants applied under s. 23*2. to permit them 
as transferees, by operation of law, to execute 
the decree, obtained by their mortgagors. Held 
that appellants were the representatives of the 
original decree-holders, within the meaning of 
a 244, and that they were entitled to apply *> 
bo placed on the record and to be permitted 0 
exeoute the decree obtained by their transferor^ 
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that on a transfer of property, the transferee 
acquires ail the rights attaching to suoh property 
at che time of transfer including the right to 
execute decrees. Rai BaHaDUR LALA ONKAR 
Das v. Shahbaz Khan, i N L R. 49. (li B. 
368, 16 0. 347, 2i M. 353, 16 C. 281, R.) 

(3550) —0. 21, r. 16, s. 17 ( — Civ . Pro. Code, 
1882, ss. 232, 214)— Execution of decree— Appli- 
cation to tc placed on record as transferee of 
decree — Suit to te declared suck transferee . — 
Where a person, alleging himself to be the 
transferee of a decree, had made an application, 
under s. 232, to be eutered on the record a9 
such transferee and that application had been 
rejected, but it did not appear tbat the appli- 
cation was rejected under such circumstances 
as would debar the applicant from making a 
fresh application to the same effect ; it was held 
that the applicant was not debarred from bring- 
ing a 9Uit to have his right as transferee of the 
decree deolarad. 1MDAD HUSAIN v. LALTA 

Prasad, A.W.N. 1896, 201. 


(3551) — 0 . 21, r. 16 , s. 47 (— ss. 232, 244, 
Civ. Pro. Cote, 1832) — Dismissal without 
emniiry of an application under s. *32, failure 
to appeal from- Separate suit for aeciaration, 
whether maintainable.— Riaintifi had applied to 
be made a party to cectain execution-proceed- 
mes but the Distriot Munsiff dismissed his 
petu.oa, even Without any inquiry into the 
nuesliou as to whether the plauuia was the 
legal representative of the deceased judgment- 
creditor. It was open to the plamt.tt to appeal 

against that order. f2o M* £•) ® ut » 

without dome so. he brought the present suit 
for declaration of his right to represent the 
judgment-creditor. HM. since h,s remedy was 
0T Ly of appeal aod he failed to take that 

remedy, he could not now btlD f- “ ! 

to obtain the same remedy. lvUNHAMMAD v. 

AHMAD. 16 M.L.J. 27. 

(3552) — O 21. r. 16. s. 47 ( = ss. 232. 244, Civ. 
Pm Cote 1832 — Power of Court to stay exe- 
dJcrel ,o„iry and mil oeLfliatorp -The 

app-llau g were transferees thereof by 

ope nit ion of uw ^0^ 

^ sss .srr*, s 

S£.ir«. ™ 

obligatory on alleged transferee is 

until the right of ® ;* 8 or itae if to deter- 

determined by a sepA ,p h 0jurt has a discretion 

mine the the Code either 

both under s. 232 a • - gg the petition. 

to stay execution R a \ g MY AN CHETTY, 

VaKULABHaRANA v. RANCt.uxa 

28 M. 3S7. {== civ Pro. Code , 

(3553 ) O 81. T.J6, s . , « ( Ci decree _ Apph . 

1882 . ss. 232, 244) Tr *J lS /* J er - Objections - 
cation for recognition f ^ ranSfer 6/ decree 

by 


judgment- debtor — Transfer of decree , substitu- 
tion of assignee's name on record — Passing of 
title under assignment. — The assignee of a 
decree transferred it to some other persons. 
These latter applied to be brought on reoord. 
Notice to the original assignee had not been 
given H9 required by s. 232, and, on his deatc, 
his legal representatives had not been oiled as 
required by law. Bell that the judgment- 
debtor could not be prejudiced by the order 
allowing the application and, the application 
being merely for a transfer of names, the objec- 
tion that the transferor had not been cited was 
not a substantial one. Held, also, that the 
order allowing the application was appealable, 
as it involved questions arising between the 
parties to the decree or their legal represent- 
atives within the meaning of s. 244. [F . , 16 

A. 483 ] Where the instrument transferring 
a mortgage decree was registered at a place 
where a small portion only of the mortgaged 
property was situate, th6 judgment-debtoc 
could not object to the transfer, on the ground 
that the registration wa3 not effeoted at a place 
where the substantial portion of the mortgaged 
property wa3 situate, the matter being one 
between the transferor and the transferee. (7 
A. 590, D ss ) Where a decree is transferred to 
another, the title of the assignor vests in the 
assignee, irrespective of the substitution of the 
assignor’s name on the record in the place of 
that of the decree-holder GULZaRI LAD v. 

: Daya Ram, 9 A. 46. [F., 16 A. 483; R,, 5 
M L.T 278 ] 

(3554) — O. 21, r. 16, s. 47 ( = ss. 232, 244, 
Civ. Pro. Code. 1882) — Execution of decree — ■ 
Order for substitution of name of assignee in 
place of that of decree-holler — Appeal— Civ. 

j Pro. Code , ss. 232 and 244. — On an application 
for the substitution of the name of the assignee 
in the place of that of the original decree- 
holicr, the following order was made ; — “That 
the objections taken by the judgment debtor be 
disallowed with costs and the name of the pur- 
chaser of the decree be substituted in place of 
the original decree holder, and that the case be 
struck off the miscellaneous file and a report 
b° oailed for from the execution department.” 
Hel l that the above order was an order coming 
within the provisions of s. 244 of the Civ. Pro. 
Code, and not merely an order preliminary to 
something to be done in the execution depart- 
ment, and being such, was appealable. PESCHE 
v. aulad Fatima, A.W.N. 1891, 87. 

(3555) -O. 21. r. 16, s. 47 ( = dv. Pro . 
Code, 1882, ss. 232, 244) — Appeal — An order 
passed under a. 232, Civ. Pro. Code, refusing 
to reoognize the transfer of a decree, may, for 
purposes of appeal, be regarded as an order 
passed under s. 244 and is therefore appealable. 
SUBBUTHAYAMMAL v. CHIDAMBARAM ASARI, 
23 M. 383. (25 M. 385, Not F.) [R., 6 M.L.T. 
273.] 

(3556) — O. 21, r. 16 47 =(Cw. Pro . Code 

1882, ss. 232, 244) — Amending Act VII of 1889) 
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s. 26 — Assignment of decree— Suit by assiqnce 
for declaration cf validity of assignment— Effect 
of amending Act. — A suit by au assignee of a 
ueoree lor a declaration that he had obtained 
a valid assignment of the decree may properly 
be Drought. The alteration of s. 2 44. Civ. Pro. 

( 'nde, by the amending Ant VII of 1888. 26, 

did pot take away that right. The amend- 
ment was made in order to settle the conflict 
of decisions as to whether an appeal would lie 
against an order made under s. 232 of the 
Code. BOMMANAPATI VEERAPPA v. CHINTA- 

kunta Srinivasa Rau, 26 M. 264. <14 M. 
478, R.) [ R ., 14 M.L.J. 401 ; F. t 28 M. 50 ] 


(3557) — 0. 21. r. 16. s 47 ( = S3. 232 and 
244,0*1;. Pro. Code, 1892 )— Hindu Law-Da - 
yabhaga School — Mother's share on partition, 
if disposable by Will — J A fe- interest — Applica- 
Don (or execution of decree by htr executor — 
Refusal— Appeal.— Under the Hindu Law, 
according bo the Bengal Bohool, when upon 
partition share is given to the mother, she 
gets it simply in lieu of, or a« provision for her 
maintenance, and not because she is a co- : 
parcener in the estate, and the share reverts, 
upon her death, to her sons, out of whose 
portion it was taken. (13 C. 336, 15 C. 292, 
16 C. 758, I* 1 .) When an application, by the 
exeoutor to the estate of a Hindu lady, to 
execute a decree, whiob fell to her share, upon 
a partition of her husband’s estate between 
herself and her sons was refused on the objec i 
tion of the sons and the judgment debtors, 
that the lady had only a life interest in the 
decree, and that it passed on her death to her 
sons, held, that appeal lay from the order 
under s. 244, Civ. Pro. Code, the question j 
arising being a question b< tween the legal 
representative of the ladv and the jinh-m- nt- 
tlebtors. Hit I DO Y K ANT liATT ACH MUCK v. 

BisriARi Lab Mookek.iee, n C.W.N. 239. 


(3553) — O. 21, r. 10. 5. 47 ( = C/t>. Pro. Code. 
1882, si. 232, 24 1 1 — Refusal to execute oer,.,- 
assn pied by original decree-holder — Second 
appeal.— Whore the Curt passed an order 
under s. 232 refusing to execute a deer e 
assigned by the original decree-holder, mi the 
ground that the decree had been sati-fiod by 
payment to the original decree-holder, a -aeuid 
appeal lay Irnm 1 ho order, as the order w is one 
in reality p issed und»r s 211, in i<tnucli as n 
applied «. quallv to the original d-oroe h-dd-r 
and tho transferee. OEO.II AND BlUJ Tj\1,]j 
v. RANCriORD \ss, <1 C.P L R. 132. 


* 





(35591 O 21. r. !6. s 47 ( = .ss. 232. 244 
Civ Pro. 'We, 1982) Acquisition, by hansf-r 
of partial v.br.stin acenc linihl to be 1 c og 
ni:ci as t» ansftrec — Separate suit to et.forc,- flit 
interest a-qniied by such assignee— f'lant 
suit treated as application for execution. — a 
decree was passed against defendant for p <sses 
sion of land and mesno profits and costs. The 
intorest of tho deoreo-holder, so far as it 
Related to tho laud alone, haviug beon purchased 


by the plaintiff in exeoution of a deoree in an- 
other suit against the deoree holder, the plaintiff 
applied, under s. 232, to be reoognizsd as 
transferee. That application was rejected, pro- 
bably on the ground that he did not purchase 
all the interest of the deoree-holdcr, he having 
purchased the interest so far as it concerned 
the land and not that whi~b related to the 
mesne profits and costs. H" brought the 
present puiC for possession of the land, thu9 
seeking to euforoe the interest be purchased 
uuder the Court-sale. Tho defence was, that 
the suit was unsustainable, the matt er being 
alleged to bo one for adjudication under 9. 244. 
Held, that, if the application of tho plaintiff 
uuder s. 232 could not be granted on the 
ground that he had acquired only a partial 
interest in tho subject matter of the decree, he 
was entitled to enforce hi9 right by a separate 
suit and the present suit was maintainable. 
(24 W.R. 11, R.). Assuming, however, that 
the application under a. 282 could be granted, 
the plaint in the «uit could bo treated, as 
an application for execution (22 C. 493, 22 A. 
121, R . » and the same having been presented 
within the period of limitation, the plaintiff 
was entitled to the fruits of his purchase. In 
the result, the High Court dismissed the second 
appeal of the defendant. PASU1WTHY AYYAR 

v. kothanda Raai ayvar. 28 m 64. [F..5 

P.R 1907 = 40 P. W.R. 1907 = 23 P.L R. 190S; 
R.i 32 M. 425.] 


(35C0I-O. 21. r. 16, s. 47 ( = pro. Code , 
1392, s*. 232. 24 >1 — Dismiss'll of execution ap- 
plication by btucfi ini holder of decree — Sepa- 
rate suit for declaration of C )hi — A p veal . — A 

person beneficially entitled under a' decree, 
whoso application under s. 23 J, Civ. Pro. Code’, 
to execute tho sime has been rejected, may 
bring a separate suit, for a declaration ihat ho 
is t.bo person entitled to execute the uotcc. (7 
A. 457, 12 0. 105, U ). No appeal lies from 
such order oi rejection and as such person can- 
not bo deemed to bo a decree- holder, s. 244, 
Civ. Pro. Code, does not bar a separate suit. 

Shkoraj Singh v amin-un din khan, 20 

A 639 = A.W.N. 1898, 145 <a\, h O.C. 33) 

D.. 28 A. 613 = 3 A.LJ. 1 S = A.W.N. 1906 
lb3.» 


loon l 1 


Off A IlE A L 


' -it r. in, s. r« 

Dec ricks and execution oe decrees, 16 

A. 483 = A. V .N. 1 *-9 l , 194 

(3562/ v*. 2i,r. 16,3.49 — S ile of mortgaged 

property by tram-fereed of nionev decree from 
the mortgagee — Validity— Applicability of s. 99 

the IVansler of Property Act —See TRANSFER 

OK Property act. I8S2 ss. 67 »nd 99. 17 M. 

L.3. 503 = 3 M.L.T. 107 = 31 M 33. 

(3563) O. 21. r . 16. s. 50 ( = Uj>. Pro. Code , 
1SS2, s'. 2.33, 23 1) . I ssuvunrtit of decree — Riqht 

oi ass ignee to execute - Death of ’judgment debtor 
~~ -Extent of liabiiity cj judgment -debtor's repre- 
sentatives under decree. — S. 232 of tho Civ. 
Pro. Code, whioh lays down that notice must 
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be served on the jadgment-debtor, provides also 
that notice thall be served on the “transferor. 
There is no express provision that the sorvioe 
may be made on the representative of the one 
any more than of the other. Still, it cannot be 

supposed that the Legislature intended the 
transferee’s rights under a decree to be annulled 
by the death of the transferor, and the conse- 
quent impossibility of serving him with notice, 
and it is similarly most unlikely that .he death 
of the judgment debtor was meant to prevent 
all execution of a transferred decree though not 
of one untransferred. In allowing the rights 

under a decree to be transferred, the Legislature 
must be supposed to have contemplated the 

transfer to be effectual, and to P^ th ® tra ^ fer ^ 
(subject to a precaution against fraud) in the 

same position for getting execution as the judg- 
m^nt creditor. Under s. 281 of the Civ Pro 
Code a representative of a judgment-debtor 

o. 

[he deceased wmoh has .comedo . 

It has n °'pjf„ e the representative shall be made 

non proceed eg p t wit h diligeDce on 

answerable « well for wn hjs haod ^ for 

bi , pa rt - -- hjs baQds . It may 

wh*t acwUalL Tp^islAture intended to 

well be, that wh. • Se control of a 

br ,ng the reprr " auve u. ^ received 

summary inquiry nd tQ him. answer 

property, it a.a u through the medium 

able in other cases, except tn J ^ regular 

of a suit for a , NaS BVANJI v. HOB- 
aotion. KHUSHBOBU [B., 35 C. 

MAZSHA ramoMA, H9.I I 

1100=12 C-W.N. 014 J 

, n r 16, S. 50 ( = Civ. Pro. 
(3563 dl— U. '» *244 ) — Dismissal of appltca- 
Code , 1892, ss . . asstqnee-necrce holder 

tinn lor eXf’Ciiti .» ^ lDD »j ca tion uuder s. 232, 
Appeal .— Where a ' ?P si nee 0 f a decree for 

CiV - °of the decreeTs dismissed for default 

execution ot the a _ n t0 the assignee 

of appearance, -he - ^ a g aiDgt the order as 

decree-holder is t < P ^ tQ tbe exe0 ution of a 

being one^ vvhic . {ween the parties to the 

decree aD f h ^ r b c e ;"f e «eMatives. A person, who 
decree or their re) 33.2, is a transferee of 

within the mean'ng - ve q{ the decree-holder 

a decree, is * rep.e-en t lhe decree . 

within the rae - ,mf ^ A V IG R-nM, 1 A.L.J 61. 
BUDHAN SINGH v. S_ I 6l3==A .W.N. 

,16 A. 433, Appr.) 

1906, 133 = 3 A.L.J. 428.J 

3 47 ( — ss. 

(35641— O; r - V 18 S2— Execution of 
295. 244, Cm. Pro- °°j e : ateable distribution by 

decree- Application 10, ‘ de( ,, cc transferred 

transferee £ w which execution trans- 

— Res judiotl U-Coi r tto tlon order in- 

ferred- Application fo^ ^ hioh a deoree „ 

S£m d the 0t tr^nstr'aCe ^ppl-tion for a 


rateable share in the assets, such application 
could only bo entertained by the Court which 
passed the decree; an order passed by such 
executing Court will not operate a res judicata 
so as to prevent the judgment-debtors from 
questioning the right of the transferee to make 
an application for execution to that Court. 
[R. t l C.L J. 315.] An order passed by the 
Court to which execution has been transferred, 
on au application by the transferee of a decree 
for rateable distribution, is appealable as an 
order under 9. 244, Civ. Pro. Code. JAMES- 
HAR PRASAD v. THAKUR PRASAD, 23 A. 443 
= A.W N. 1903, 99. (16 A. 483. 27 C. 488, R.) 

(3564-a)- O. 21, r. 16 and ss. 99, 151 — Decree 

— Assignment 0/ decree— Execution of decree 

— Notice to judgment debtor - Attachment issued 
before hearing judgment-debtor's objections 

— Illegality — Irregularity — Practice. — The 
assignee ol a deoree applied to the Court, under 
O. XXI, r. 16 of the Code of 1908, for notices to 
the transferor and the judgment-debtor, on 
the 18th June, 1910. He applied at the same 
time for attachment by seizure of the goods of 
the judgment-debtor in his shop. On the same 
day notices were issued by the Court and also a 
warrant of attachment. Before any objection 
bad been beard on the part of the judgment- 
debtor, the property was attached in his shop 
by seizure on the 20th June 1910, The 
objections were heard on the 26th June, and on 
the 6th August, 1910 the Court held that the 
assignee was entitled to execution of the deoree 
agaiDSt the judgment-debtor. The lower Court 
held that the procedure adopted was a mere 
irregularity and the proceedings in attachment 
should not be set aside. Held, that the pro- 
cedure adopted was unlawful and not merely 
irregular, inasmuoh as the objections of the 
judgmeut-debtor had not been heard before 
the attachment, which was a step in the execu- 
tion proceedings, had been ordered. KASSUM 
GOOLAM V. Dayabhai, 13 Bora. L.R. 973. 

'3564 b) — O. 21, rr. 16, 29, ( = Ciu. Pro. 
Cede . 1859, ss. 508, 209)— Cross decree — Set-off 
— Assignment of decree— Question relating to 
execution— Procedure— Act VIII of 1859 ( Civ . 

Pro. Code), ss. 208. 209— Act XXIII of 1861, 
s u — Stilt, non- maintainability . — The plain- 
tiffs obtained a deoree in the Subordinate 
Judge’s Court against B for a sum of Rs. 700 
by way of compensation for the loss of certain 
mesne profits. Some time after. B obtained 
a decree for Rs 534 in the Muusif’s Court 
against the plaintiffs. Shortly after this, 
the plaintiffs applied to the said Subordinate 
Court for an attachment of B’s decree in the 
Munsif’s Court. In the meanwhile, B assigned 
her deoree to the defendant R. And it was 
not till two days after this assignment had 
been completed that B was served with notioe 
of the plaintiff’s application for attachment or 
the attachment itself was effeoted. R then 
applied to the Munsif for exeoution of his decree 
and in spite of the attachment of that decree 
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Civ. Pro. Code fActs V of 1908, XIV of 1882. 

X of 1877. XXIII of 1861 and VIII of 

1859 — continued. 

effeoied by the plaintiffs and their attempt to 
get their decree set off against B’s decree, the 
Munstff ordered the execution of B’s decree 
against the plaintiffs to its full extent. There- 
upon, the plaintiffs brought this suit against 
the defendant R fer a declaration of their right 
to have tbeir decree 9et-off against B’s decree. 
Held, fa) that the suit did not lie, because (i) the 
question whether the plaintiffs were entitled to 
have the benefit of a set-off of theirdeoree against 
B was a question relating to the execution of the 
decree, (ii) It was a question which within the 
meaning of s. 11, Act XXIII of 1861, arose 
between the parties to the suit although R 
became a party to the suit as assignee of B and 
for the purpose of executing the decree. Held. 
also, (6) that when R applied to the Munsif 
under s. 208, Act VIII of 1659, the Munsif 
ought to have given notice of that application 
to the plaintiffs and be ought to have refrained 
from granting R’s application and have left him 
to his remedy against the assignor. Even if he 
did think it right and proper to allow R to 
stand in the shoes of B for executing the decree, 
he ought oven then to havo given reasonable 
effect to the application on the plaintiffs to have 
the benefit of their decree in the shape of a set- 
off, by staying proceedings for a time sufficient 
to enable the plaintiffs to got a transfer of their 
deoree from tho Bu b-Court to his own Court. 

Rughu Nundun Rain v. Sumessar Pan- 
day, 18 B L.R 489 = 22 W R, 235. 

(3565)— 0. ill. r. 16, 0. 22, r. 3 (1)— Abate- 
ment of suit on death of sole plaintiff aftor 
decree — See LIMITATION ACT, 1908, art. 171 
5 C.L.R, 108. 

(35661—0 21, r. 16, O. 22, r. 4 f = ss. 232 
368, Civ. Pro. Cede. 1882 )- Arplimnon ti, 
transferee of decree bring in defendant's re- 
presentative on record— Limitation Act , art 
179, c/. \ — Step-in' aid of execution.— There is 
nothing in s. 232 of the Cede to prohibit tho 
transferee of a decree, from applying for and 
obtaining an order, under s. 368 of the Code, 
to bring in tho representatives of a defendant 
on record. Such an application is a step in aid 
of execution. Mahalinoa Moopanar v Kui‘- 
PANCHARIAR, 17 M.L.J. 485 = 3 M L T 2l = 
30 M. 541. 1 

(3567)— O 21, r 16. 0.22, r. 10 ( = s$. 232 
and 372, Civ. Pro Code, IBB*)— Plaintiff assign- 
mg decree rending suit— Assignee's right to 
execute decree m plaintiff's favour,— The words 
“ deoreo-holders ” in s. 232 must be construed as 
meaning decree-holder in fact, and not as in. 
eluding a party who, in equity, may afterwards 
become entitled to the rights of the actual 
decree-holder ; and the words of tho samo sec- 
tion relating to the transfer of a deoreo cannot 
he construed so as to apply to a case whero 
there was no decree in existence at the timo oi 
tho assignment. So, where, during tho pend- 
ency of a suit, tho plaintiff assigned tho decree 
to be passed in his favour, to a third person 
who was not made a party to the suit, and the 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

final deoree was passed in favour of plaintiff 
alone, the assignee is not entitled to exeoute 
the deoree under s. 232, as there was no deoree 
in existence at the time of the assignment. 

Basroor Vittal Bhandari v. Ramachan- 
DRA Kamthi. 2 M.L.T. 197 = 17 M L J. 391. 
(16 M. 429, R.\ 21 M. 388, D.) 

(35681-0. 21. r. 16. 0. 22, r. 12- Scope of— 

See Execution of decree— Miscellane- 

OUS. iOC.L.J. 396 = 3 Ind. Cas. 324 = 14 0. 
W.N. 752. 

(3569) — 0, 21. r. 16, 0. 32, r. 7 ( = Ciu. Pro. 
Code, 1882. ss. 232, 462) — Assignment of decree 
refusal of Court to recognise- Bight of assignee 
to restoration of value paid.— Plaintiff took a 
transfer of a decree obtained in the name of 
tho defendant as well as of another who was a 
minor. The Court refused to recognise the 
transfer, and, on the plaintiff instituting this 
suit for the purpose, the defendant was held 
bound to restore the money recived by him for 
the assignment. The defendant ought to have 
entered into the agreement on obtaining leave 
of the Court under s. 462, Civ. Pro, Code ; the 
contract was, therefore, incomplete, and the 
defendant failed to make, in plaintiff’s favour, a 

Ic m t ^” 8aotion * Kamasami v. Basavapfa. 

lb M. 325. 


r 21, rr • 16, 17 < = Cit. Pro. 

Cod., 1882, ss. 2 3 ‘2 and 215 )- Death of decree- 

holder niter heani.e, and before delivery of 

judgment .1) plication bt/ Icon! representative to 

be b, ought on record- Validity o I application 

presented to appellate Court -Prcscntaii, n of 

unverified application for execution— Return 

for amendment — Rtp, equation within time 

tired but after expiry of limitation. — A decree- 
holder, who had preferred an appeal, died after 
tho hearing of the appeal and before the deli- 
ve p y of judgment by tho appellate Court. As 

the judgment was adverse to the decree-holder 
bis son preferred an appeal to the High Court 
and there applied to be brought ou the record 
in the place of his deceased father Reid that, 
the judgment of the lower appellate Court was 
to be read as from the date when the Court re- 
served ^ judgment. Consequently, the decree- 
oldor s son was not in competent to prefer the 
appeal by reason of the fact that ha had not 
been Drought on the record before the judgment 
o the lower appellate Court was delivered. 
lleld also that it was not incumbent ou him to 
havo applied for execution to the Court which 
parsed the decree. Ho adopted tho proper pro- 
oedure in apply, ng to the High Court to be 
brought on the record, and an order having 
been made by the High Court bringing him> 
tho record, ho was competent to present the 
appeal. An application lor execution of a deoree 
was presented oy a pleader without being signed 
or verified by the deoree-holder. The Court re- 
turned the applioation under s. 245, Civ. Pro. 
Code lor amendment. The applioation was 
re presented within the time limited by the 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Court for amendment, but moce than twelve 
years after the date of the decree. Held that 
though s. 245 of the Code contemplates that 
an unverified petition may be returned for an 
amendment, it does not follow that a petition 
which is not verified is an application which 
will prevent the operation of the statuleof limi- 
tation. On the facts there was no application 
for execution, such as the law contemplates, 
made before the expiration of the period of 
limitation, and the Replication was therefore 
barrpd bv limitation. RAGHUNATHA THATHA- 
CHARIAR v. VENKATESa TAWKER, 26 M. 101. 

(3572) -O. 21, rr. 16, 22 —See LIMITATION 
ACT, 1908, art. 133, bO C 979 = 7 C.W.N. 793. 

(3573) — O 21. rr. 16, 53 —See EXECUTION 
OF DECREE — MISCELLANEOUS, 6 A.L.J. 564 
= 2 Ind. Cas. 626. 


(35741-0. 21, rr. 16, 53, O- 3«, rr. 8, 9 
( = .‘S. 232, 273. 486 and 4H7, Civ. Pio. Code, 
1882)— Decree — Assignment - When property 
passes vnd r — Attachment before judgment — 
Apvlic tiwnby assignee tor execution -Dismissal 

Proper cows * — Assignee's remedy — Re pudia- 

lion of assignment— Suit by assignee on original 
d e tt __ Maintainability —The first: defendant 
owed money to the plaintiff. To discharge 
the debt,, tbe first defendant, on 28t,h January, 
1904, transferred to the plaintiff, by an assign- 
ment in writing, two decrees which be had 
obtained in his favour in the Court of the Dis- 
trict Munsif of V. Oo 22nd April, 1904, these 
two decrees were attached before judgment by 
the Subordinate Judge’s Court of K, in a suit 
brought by a third party against tbe first de- 
fendant. The plamt.S applied id 1905 for exe- 
ontiou of the decrees to the District Munsiff 
0 { V The application was dismissed on the 
ground that the decrees had already been 
attached by the Sub-Court of K. Plaintiff 
thereupon repudiated the assignment and 
brought a suit to recover the original debt. 
He,d, that the suit was not maintainable, 
because the District Munsiff dismissed the 
plaintiff’s application, for execution, pot on 

ground affecting the validity of the decrees, 
any gn , he ^ DO power at the 

time'toaHow execution. The District Munsiff 

* m , j : n the circumstances of tbe case, 
Wa LrX second paragraph of s. 272, Civ. Pro. 
Cod “o stay execution until the attach- 

Code, ion . TTnder s. 487, Civ. Pro. 

rT "JsM ““ was open to tbe plaintiff to 

C ° d , 'Akim to tbe attaching Court to with- 
present aoI * im , f if he bad done so, it 

draw the »«“J , “ e "Vduty of the attaching 

woui d ba*e l .een *£• ™ s y chment , in which 

Court to withdraw toe to the p i a j n tiff to 

case it would have bee P^ Code, 18R2> 

aPP ' y ’Ton o the Sees. Ey the assign- 

.. b. M** ■■ - 


property of tbe first defendant. SADA GOP A CHA- 
RIAR v. RAGHUNATHA CHARIAR, 6 M L-T. 
273 = 33 M. 62=3 Ind. Caa. 938. (20 M. 157 

Diss.\ 16 A. 483, 25 M. 383, R.) 

0. XXI, r. 17 ( = 1882, s. 243 = 1877, 

s. 243). 

See Execution of decree— Applica- 
tion FOR EXECUTION AND POWERS OF 

Court. 


(3575) — O. 21, r, 17 ( = Civ . Pro. Code, 1882. 
s. ‘2 45) Power to allow amendment under, — 
The Court has power to allow an amendment 
under s. 245, although it may be that, at the 
time when the amendment is allowed, tbe 
decree is barred by limitation. Harry CHA- 
RAN BOSE v. SOBAYDAR SHEIKH, 12 C. 161. 

(35761—0. 21, r. 17 — Applicatio>i lor execu- 
tion corresponding with decree— Correction of 
decree.— Under b. 15. Aot XXJII of 1861, 
an application for execution corresponding with 
the terms of the deoree must be admitted, a 
decree may be corrected only by tbe Court 
whioh made it. BlSHESHUR CHOWDRY v 

bisheshur Bose, 8 W.R. 277. 

(3577) O. 21, r. 17 ( = s. 245, Civ. Pro Code , 
1882 ) A pperd— Execution of decree — Amend- 
ment. Where an appellate Court confirms the 
decree of a lower Court, it is the decree of the 
former Court that must be exeouted. So, where 
a decree-holder, in such a case, applies for 
execution of tbe lower Court's decree, the 
application must not be rejeoted but must 
be returned for its being amended in the manner 
provided by s. 245, Civ. Pro. Code. 1682, there 
being only a teohmc*l defect in tbe application. 

Ganga Dial V. Kharsaran, A.W.N. 1885, 

(3578) — O. 21, r. 17 f = s. 245, Civ. Fro. 
Code, 1882 ) Execution of decree— Overstate- 
ment in application by decree-holder for execu- 
tion of amount due to him under decree . The 

mere fact that a decree-holder, in applying for 
execution of his decree, has overstated the 
amount due to him under tbe deoree, will 
not prevent suoh decree holder from obtaining 
execution, if otherwise entitled to it, up to the 
amount due to him, nor will be be obliged to 
amend his application under the provisions of 
s. 245 of the Code of Civil Procedure. ZABAR- 

dast Khan v. Kamta Prasad, AWN 

1895, 18. * 

(3579)— O. 21, r. 17 — See EXECUTION OF 
DECREE- APPLICATION FOR EXECUTION AND 
POWERS OF COURT. 8 C. 479 = 10 C.L.R. 
519. 


(3580,-0. 21, r. 
2764 i, 3430, 3433, 
supra. 


17— See Nos. 974, 1114, 
3434, 3449, 3451, 3571, 


(3561)— 0. 21, r. 17, 23 ( = ss. 245, 249, Civ. 
Pro. Code, 1882)—Order S under — Appealability 
— Execution application- Prayer for sale— No 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of lo77, XXill of 1861 and VIII of 

1859) — continued- 

attachment— Nr ithsr prayer for attachment — 
Dismissal Appeal — Amendment by inseriion of 
prayer for attachment— Decree barred— Amend- 
ment improper . — An order under 8. 249, Civ. Pro. 
Code, lo82, is appealable as if it were a decree, 
l.u’> not under s 245. A applied, in execution 
ot a money decree, for sale ol certain properties, 
who* h were never attached, without praying for 
•hi attachment of the same. The District Mun- 
sif di-miesed the application. On appeal the 
bub Judge allowed , at a time when toe decree 
had become barred, the execution petition to be 
amended by inserting a pra>er for attachment. 
Held, that the Sub <rdinate Judge was not right 
id allowing the amendment to the prejudice of 
the judgment-debtor, so as to preoludebim from 
pleading limitation. It would be unjust to the 
judgment debtor to allow the judgmeDt oreditor 
to alter the nature of the application after the 
aeoreo has become barred. PATTAH VERRAN 
KUTTY v. KUNHI KANDI THaZATH Veetil 
A l'PU, 9 M L T. 347. (17 M. 67, 16 M. 319, 18 
M. 63, F.) 

0. XXI. r 18 ( = 1882. a. 248 = 1877, s. 246). 

See Execution of decree— application 

FOR EXECUTION AND POWERS OE COURT. 

(3582)- 0. 21, r. 18 ( = s. 24 6. Civ. Pro. Code , 
1882; ( ross dc :vec Set off — Decree against 

which set off t tainted must be before Court -$.246 
of the Civ. Pro. Cudo, olearly coutemplat 9 s that 
when ono decree is sought to be set-oil againat 
another, the decree against which the set-off is 
asked for must be before the Court for execution. 

Chajmal Das v. Lal Dharam Singh, 24 A. 
481 = A.W.N. 1902. 126 . (13 I. A. 106 lio, H.) 

, 32 M. 336 = 5 M.L.T. 144 = 1 Ind. Cas. 
247.] 

(3583) — O. 21, r. \9 ( =.s*. 246. Civ. Pro Code , 
1882)— Execution of decrees — Cross decrees — Set 
off, when allowed.— Held, that, wbou set off-is 
claimed m respect u( cross-decrees, s. 246 
requires that both the decrees should be before 
the Court., for execution. PONNUSajvii NaDAN 
V. Durasamy A I VAR, 5 M L.T 144 = 32 M 336 
-1 Ind. Cas. 247. (24 A. 481, 26 M. 428. 

JD.) 

(3584) — O. 21, r. 1.9 ( = Civ. Pro. Code , 1882, 
s. 246) — Cross decrees, set o(J a I lowed i:i case of. 

A judgment-debtor may cot -off against the 
amount of a decree obtained against him singly 
by a decree-holder, i he amount of a decree 
vvhioh has been obtained by bun jointly against 
euoh decree holder and certain others. So, 
where A hay obtained a decree against B and 
several other persons jointly and R holds a 
docreo against. A solely, A can, under s. 216 of 
the Civ. Pro. Code, set up his rights m his 
joint-decree in answer to tho execution of 
B’s dooreo against him. There is nothing 
against this in illustration (6) to s. 246. It 
oon templates cases where there are judgment- 
creditors, and not cases whore tho sole judg- 
ment-debtor is the solo oroditor under another 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859 — continued . 

deoree. Ram SUKH DAS v. TOTA Ram, 14 A. 

339 = A.W.N. 1892. 12. 

(3585) — O. 21, r. 18 ( = Ciu. Pro. Code, 1877, 
s. 246) — Claim o y th rd p-.rson over attached 
proper ty allowed - Judgment-debtor not a party 

Suit by Judgm iu-debtor — Limitation . — 
Where a claim was made by a third person to 
property attached in execution ol a decree and 
tho Court found that the claim should be 
allowed, the judgment-debtor not being a party 
to such proceedings, the order was held not to 
be biudiug on the judgment-debtor and that 
bo would not be uarred Irom suing tho person 
who claimed the property, after the expiry of 
one year from tbo date oi the order. HUSAIN 

Khan v. Umar Khan, A.W N. 1891, 24, 

I35S6I — 0. 21. r. 18— See Sale— Sale IN 
Execution of decree — Purchasers 

RIGHTS OF, 14 C. 18=13 l.A. 106. P C. 

(3587.1 — O. 21, r. 18 — See SET OFF, 9 C. 
479 = 13 C.L.R. 93, 3 M.L J. 220. 

(3589 •— O. 21, r. IS — See TRANSFER OF 
DECREE. 3 M.L J. 220. 

(3588 a)— O. 21, r. 18 — See NOS. 975, 1115-a) 
1117, 1118, 1119, supra. 

(3589)— O. 21. i r. IS, 19 ( = C iv. Pro. Code, 
1882, ss. 246, 247) — Kxecut ion of decree — Cross 
accrtes for mesne profits -Set off- Limitation — 
Two decrees were passed under which A was 
entitled to 5 and B to ^ of a certain immoveable 
property with proportionate mesuo prefits. 
Each obtained possession of the property in tho 
proportion decreed. But B appealed against 
both the deorees to the Peivy Council. Pend- 
iug the appeal* , A applied for au account of 

the mesne profits duo to him, but the applica- 
tion was struck off as he did no! comply with 
a condition requiting him to give security in 
case B should sucooed in tbo appeals. B also 
applied for execution, and the Court found 
that \ of the mesne profi-s came up to 
Rs. 18,100, but on A’s objection stayed exe- 
cution till the disposal of tho appoals to 
the Privy Couuoil. Tho appeals were only 
dismissed, and now A applied for execution 
against B for of the mesne orofits, B 
wanted to set Ml his item of Rs. 18,100. 
The Court held t hat the question ot the amount 
due to A should be determined, aud if this 
amount exceeded the Rs. 18,100 declared 
previously to he duo to B, satisfaction of A’s 
claim to that extent, should be entered up and 
the balance recoved from B ; and that this 
course, though not strictly m accordance x with 
the letter, was in accordance with the spirit of 
ss 246, 247 of the Code, and, under any circum- 
stances, should he sanctioned on principle of 
natural equity. Held also that, until tho amount 
of mesne profits due to \ had been definitely as- 
certained by the executing Court, B’s right to 
maintain his set-off did not arise; that the set-off 
was. therefore, not barred by limitation ; that, 
when the executing Court finds the amount o 
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X of 1877, XXIII of 1861 and VIII oi 
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A’a mesne profile, the decision would beoome a 
decree, and that only then, could s. 246 of the 
Code be applied. MATADIN v. CHAND DiN 

10 A. 188 = A.W.N. 1888, 66. 

(3590) — 0. XXI, rr. 18, 19— See PAUPER 
SUITS, 9 A. 64. 

(3591) — 0. XXI, rr. 18, 19 — See SET-OFF, 5 
A, 272. 

(3592)— 0. 21, rr. 18, 19, 20— Setting off of 
decree }or simple money against decree for 
recovery of money by enforcement of charge — 
Procedure salutary .— a Court is competent to 
set ofi a simple decree for recovery of money 
against a decree foe recovery of money by 
enforcement of n charge. The procedure of 
setting ofi of decrees in this way is a very 
salutary procedure. NAGAR MAD v. Ram 
CHAND, 7 A.L.J. 1179 = 8 Jnd. Cas. 835. 

0. XXI, r. 19 ( = 1882, s. 247 = 1877 

a. 247.) 

See Execution of decree— applica- 
tion FOR EXECUTION AND POWERS OF 

Court. 

(3593)— 0. 21, r. 19 [ = Civ. Pro. Code, 1882, 
s 247) — Execution by mortgagor for costs in 
redemption-decree — Right of mortgagee to 
set off costs against mort gage -amount— Sums 
due to different parties u-ider same aecree . — 
Plaintiff ohtaiueQ a decree that on his paying 
into Court the mortgage amount and the value 
of improvements, the defendants should 
surrender the mortgaged-property to him, and 
also that the oosts mourred by him should be 
paid by the defendants. On his executing the 
decree against the defendants, for recovering 
the said costs, the defendants were held to have 
the right to claim, under s. 247 of the Civ. 
Pro. Code, that the sum due by them for costs 
ought to be sec ofi against the amounts payable 
to them by the plaintiff under the same decree. 
SANKARA MENON V. GOPALA PATTAR, 23 M. 
121. (16 A. 395, Appr.) [D., 16 C.P.L.R. 73 ] 

(3594) — O. 21, r. 19 ( = Civ . Pro. Code, 1882, 
s .^ 47 ) — Claims under same decree not enforce- 
able in same manners — Claim for costs enforce- 
able against property and similar claim enfore- 
able personally— Cross claims under— There is 
nothing in s. 247, Civ. Pro. Code, which limits 

... w hich the remedy of 


Civ. Pro. Code (Acta Y of 1908, XIV o* i 8S 2 

XXIU 01 and VIII 

1859)— continued. 1 o£ 


each party against cne umei ia ui 
game nature. The objeot of the section is to 
prevent each side executing a decree in respeot 
of amounts due, whether for costs or otherwise, 
under the same deoree, and it makes no 
diflerenoe that one of the parties to the deoree is 
obliged to recover from the other the money 
due, by proceeding against the hypothecated 
property of that other, whilst h,s opponent is 
nnW entitled to recover the money decreed for 

L “'. ‘ eallv from the other side. BHGWAN 
costs, personally gor — AWN 1894 

133 A^ A 272 N b.) U?'-< 23 M. 'l21 1 R-. 16 
C.P.L.R. 73.] 

. 11-121 


(3595) 0. 21, r. 19 (Civ. Fro. Code lRflo 

s, 247)— Foreclosure decree— Provision /’or vat' 
ment of money to defendant— Eighi of defenaant 
to execute his decree— Where a foreomsuro 
* : «* C . e 6 P r 0V1 d e d for payment of money by p)am 
tifi to defendant, s. 247 of the Cede did not 
vent the defendant, from executing thedeoreeTn 
his favour. CHHOGMAL v. GOVlNn p„T, “ 

Gouri Shankar, ib C p l r 73 ?,i SA „ D 

395, D.) r.ij.K. /a. (16 A 

(3595 a) — O. 21, r. 19 — See Nnq qoor 7 
3457. 3589, 3590, 3591, 3592, supra 

O. XXI, r. 20 (New). 

22*WJEl, 384, 21 ’ r * 20 ~~ See INTERVENOR. 

sufrT^- 0 ' 21 ‘ '■ 2 °~ See NO. 3592. 

“a 0 ' 23 X 0 X ( 2) IfBSg,' 1 ® 8 207.T 23 ° 

See Execution of decree AlaTM . 

£°V“ *" ou "“ 

s. H 2 3 30 97 (6 )-Ex l ecuiion ^Zc^t?-^' I8 /, 7 * 

parties 10 a decree presented a nit 
Court executing the decree tn to the 

they had agreed that the amount of ^ 

should be paid by instalments and the 
ordered the petition t be filed’ held tha f C ° U u 
order did not amount to an ' oedt dfr» 
payment of money to be made dlraotlD B 
date, so as to give a fresh nerL , “ ° 6Ctain 
the limitation of twelve yars^tb Whioh 
of the decree would run under s 230 

sssrst * 1 

S S: IS: IS: IS B : 

3372, 3373, 3374, 3375 3376 «7v’ 337 °- 3371 - 
3380, 3381, 3382, 3383 3afif’ oofp 3378 ' 33 ?9, 

3388, 3389, 3390, 339 1. 3392 3399 qqQ 6 ’ 3387 ‘ 
3396, 3397. 3398, 3399,' 340o' 8101 ’ IfoMfS* 
3404, 3405, 3406, 3107 3407-a 3408 lino 2 403 ’ 
3411, 3412, 3413, 3414. 8418 8418 ‘ 2“°* 

34.9, 3420, 3421, 3422, 3423.' 34^’ 2KI* 


3419, 3420, 3421, 3422,' 3423 3 “ 7 - 3 «8, 

itsappTication to a case in whioh the remedy of 3427, 3428, 3429, 3430, 8481 3432’ faqS’ 3426 > 

each party against the other is of precisely the 3435, 3436, 3437, 3488, 3489' 3490' Hof' 3434 * 

Tho nhiaot, of the section is to ! 3493, 3494, 3495, 3495 a, supra 349l » 3492, 


0. 2J, r. 22 ( = 1882 8 . = 

1859, 8 . 216.) ' 2 * 8 = 1877 . s. 248 = 

See Execution of Decree - a P pr T ^, 
for execution and powers of Court 1 ™ 

See Limitation act, 1903, art. 132 

(3598) O. 21, r. 22 ( = s 2 48 n- „ 
Code , 1882) — Previous law— S 040 f V ‘ £ ro< 
Code, 1882 is analogous to s ifi' f !’ Pt0 - 
1859, Futtah narahj r n ° Aot VIH °* 

CHUNDBABATI CHOWDhSin, 20 C. gf£ X 
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Civ. Pro. Code (Acts Y of 1908, XIV o! 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

(3599) — O. 21, r. 22 (Civ. Pro . Cod 0 , 1882, 
s 248 )— Notice to legal representative — Joint 
Hindu family- — Plaintiff »nd his brother were 
joint. Plaintiffs joint property was attached, but 
before sale plaintiff died. The attaching oreditor 
Issued uotioe under g. 248 of the Code to the 
widow and the brother of the deceased as legal 
representatives. Held that the plaintiff’s widow 
and not his brother was the legal representative 
for this purpose, for, it must be as quasi separate 
property of the deoeased plaintiff that the 
attaohing oreditor had a claim to it. If it were 
still joint undivided property, it would survive 
to the plaintiff's brother and he would take the 

whole. Nanabhai GaNPAT RaO v. Janard- 

HAN VASUDEOJI, 16 B. 636. 

(3600)— 0. 21, r. 22 < = s. 248, Civ. Pro. 
Cods , 1882) — Execution of decree— Limitation 
■—Objection by judgment debtor— Notice, service 
of, under s. 248. Civ. Pro. Code , eject of— 
Opportunity to contest validity of order— Estop- 
pel - — Mere service of notice upon a judgmeuc- 
debtor under s. 248. Civ. Pro Code of 1882, 
is not by itself sufficient to debar him from 
urging the objection that an application is 
barred by limitation, when no order for exe- 
cution has been made after the service of 
notioe. (10W.R. 8, P.B. 8 C L.J. 193, 14 
C.W.N. 114, 3 Ind. Cas. 47, licl on.) Again, 
if an order for execution has been made with- 
out notice to tho judgment-debtor, it is not 
euffloient to debar him from urging the objection 
of limitation. (5 Ind. Cas. 59, 11 C L.J. 357, 
14 C.W.N. 433, 7 Ind. Cas. 55, 12 C.L.J. 312, 
Rel. on.) The principle is that a party to an 
exeoution proceeding, who allows an order for 
execution to bo passed against him at one stage 
of the proceedings when he had an opportunity 
to contest the validity of tho order, cannot be 
permitted at a subsequent stage of tho proceed- 
ings to re-open tho whole matter in controversy. 
(8 0.51,11 O.L.R. 113,8 I.A. 123, 6 A. 269, 
7 A. 102, R.) Even though a notice may be 
issued to a judgment-debtor upon an application 
for transfer of a deoree, it is not competent for 
him to appear and contend at that stage that 
the deoree ought not to be transferred beoause 
an application for oxeoutiou thereof is likely to 
prove infruotuous. A notico under s. 248 is net 
required to be issued upon an application for 
transfer of a deoree. It must bo issued by the 
Court whioh has seizin of the application for 
exeoution. Consequently upon reooipt of a 
notice under b. 248 irregularly issued, it was not 
only not the duty of tho judgment dobtor to 
appear and urge the objection of limitation, but 
under the law it was iraposssible for him to take 
that step. Tho judgment-debtor is not debarred 
from urging his objections on tho ground of 
limitation in a subsequent application for exeou- 
tion. SRIPATI CHARAN v. BELCHAMBERS, 8 

Ind. Oas. 22. 

(3601)— O. 21, r. 22 ( = s. 248, Civ . Pro. 
Code f 1882)— Date of issuiiig notice . — For the 
purposes of art. 179, ol. 5, Limitation Act, 


CiT. Pro. Code (Acti Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

1877, the date of issuing a 7 notioe under a. 248 
of the Code of Civil Procedure means the date 
on which the order for the issue of the notice is 
passed and not the date on whioh the notioe 
was actually prepared and issued by the proper 
authority of the Court. GOVIND v. DADU 
UDAJI, 6 Bom. L.R. 457 = 28 B. 416. 

(3G02)— O. 21. r. 22 ( = s. 248, Civ. Pro. 
Code, 1882)— Mortgage-decree — Execution— 
Step-in-aid of execution — Assignment of mort- 
gage— Application by assignee plaintiff to be 
brought on record — No prior a 2 \o/»caiion for 
order absolute — Transfer of Property Act (IV of 
1882), s. 89 — Civ. Fro . Code *Act XIV of 1982), 
s. 248 — Application in accordance with law . — 

An applioition by aD assignee ofj a mortgagee 
deoree holder to be brought on the record, and 
for the issue of notice to the judgment-debtors 
under s. 248, Civ. Pro. Code, is a step-in-aid of 
exeoution, and is an applicatiou in aocordanoe 
with the law, though there was no application 
for an order under s. 89, Transfer of Property 
Aot. Obiter Applications praying for sale of 
property in execution of a mortgage-deoree, 
though not proceeded by an application for an 
order under s. 89, Transfer of Property Act, 
may properly bo r* garded as applications 
impliedly asking for such an order. SREEKA- 
i KULAM VF.NKATASUBBIAH v. LaVAARU DADE 
' SAHIB, 2 Ind. Cas. 433 = 8 M.L.T. 232. (27 A. 
625. R .) 

(3603) — 0. 21, r. 23 ( = s. 248, Civ. Pro. 

Code. 1982) — Decree— E.rccution — Stcp-in-aid 
I — LimiiatioJi Act, Art, 179 (5).— Where a notice 
to sbow causo why a deoree should not be 
executed is issued under the provisions of 
8. 248 of the Civ. Pro. Code, 1882, the time 
provided for by Art. 179 (5) of the Limitation 
Aot 1877, runs from tho date of the order 
directing the same : actual service of the notioe 
is not neces^arv. DAMODAR v. 80NAJI, 5 Bona. 
L.R. 594 = 27 B. 622. 

(3604) — 0. 21, r. 22 ( = s. 24S. Civ. Pro. 
Code, 1882) — Issue of notice on a time-barred 
execution application, effect of. — The improper 
admissiou of au application for execution of a 
deoree, whioh, at tho date thereof, was olearly 
time barred, and the issue of a uotice thereon 
under s. 248. Civ. Pro. Code, could not have 
the effeot of reviving the deoree. Nor oould a 
second application for execution, within three 
vears of the first, be of any avail. KAMMAL 
SINGH v. LARA1TI. 2 A.L J. 67. 

(3605)— 0. 21, r. 23 ( = s. 248. Civ. Pro. Code, 
1882) — Execution of decree against heirs of 
judgment-debtor — TPaiivr of objection against 
execution— Objection — Estofpd — Res judicata. 
— A legal representative of a deceased judgment- 
debtor (who was the managing member of a 
joint Hindu family governed by the Mitakshara 
Law), who! ‘has allowed exeoution proceedings 
to ptooeed aotively for nearly a year without 
the slightest objection, and has, obtaining time 
• to pay the dooretal debt, waived his right.t© hi 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of ;i861 and VIII of 
1859) — continued. 

issue of a fresh proclamation, by paying a part 
of the deoretal debt, oannot subsequently objeot 
that the properties attached were joint family 
properties, and that he was in possession of the 
same by right of survivorship and not as heir 
of the deceased : upon ordinary principles of 
6stoppel, ne cannot be permitted at this stage 
to say that the decree is inoapable of execution 
against him. (2 I. A. 219, R.) [F., 2 C.L. J. 49S • 
R., 27 PL R. 1905, 95 P R. 1906 = 83 P.L r! 
1907.] H«ld, further, that the orders of the 
Court directing the issue of processes of attach- 
ment aod sale proclamation were binding on 
the said legal representative on the principle 
of res judicjla, and that he v/as precluded from 
questioning the validity of the said orders. 

Coventry v. Tulshi pershad narayan 
SINGH, 31 C. 822 = 8 C.W.N, 672. (18 C. 51, 
P.C. 28 C. 122, 24 M. 669, 24 A. 282, U.) 

(3605 a) — O. 21, r. 22 ( = Ciy. pro. Code, 
1882, s. 248) — Estoppel— Exfcution-jjrccfedings, 
— Objection to execution — Service of notice — 
Transfer of decree, application for — Notice to 
judgment debtor if necessary. — A mere service 
of Dotice upon a judgment-debtor under s. 248 of 
the Code is not by itself suffioient to debar him 
from urging the objection that an application 
is barred by limitation, when no order for exe- 
cution has been made after the service of notice 
under s. 248. If, by reason of omission to 
serve a notice or by reason of a defective notioe 
served upon the judgment-debtor, he has not 
the opportunity to oonte9t the validity of the 
proceeding, he is not bound by the doctrine of 
estoppel. Where a notioe under s. 248 of the 
Code, as required by law, was not issued upon 
the basis of the application for execution, any 
order for execution in the oourse of that pro- 
ceeding cannot b'md the judgment-debtor. 
Suoh an order cannot debar him from urging 
that the previous application for execution was 
barred by limitation. Even though a notice 
under s. 248 may be issued to a judgment- 
debtor upon an application for transfer of a 
deoree, it is not competent to the judgment- 
debtor, at that stage to contend that the decree 
ought not to be transferred, because an applica- 
tion for execution is likely to prove iufruoiu- 
ous Whether a decree, in so far as it is still 
unexecuted, is capable of execution under the 
law is a question for determination by the 
Court to which the deoree is traosferred, when 
a proper application for execution is presented 
to that Court. A notioe under s. 248 is not re- 
nuired to be issued upon an application for 
transfer of a deoree. Suoh notice must be 
issued by the Court which ha. *««» ol he 
application for exeoution, whether it be the 
original Court whioh made the deoree or is the 
Court to whioh the deoree has been transferred 

oou I- M rrpppati Charan CHOW- 

for exeoution. BREERaai 

OH CRY V. SHAMALDHONE DUTT, IS O.L.J. 

123 

,36061-0. 21. r. 22-See ARBITRATION- 
Miscellaneous, 25 W.R. 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1892 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(3607 to 36141-0. 21, r. 22 —See DAMAGES 

—damages, suit for, 3 W.R. 120. 

(3615 to 3619,-0, 21, r. 22-Notice to show 
oauae against enforcement of deoree-Effeet— 

Gas. 663. ITATION A ° T ’ 19 ° 8 ’ arfc * 164 ’ ^d, 

(3620) 0. 21, r. 22-Execution application 
made after lapse of one year from date of deoree 
. P rder fo j[ execution without issue of notice to 

judgment-oebtor-S^ LIMITATION ACT 1908 
art 7 183, 4 Ind. Cas. 306 = 7 M.L T. 32-88 M.‘ 

(3621)— O. 21, r. 22— Notice under— Whether 
process in erection — See Provinciat Rmat-t 

Cause Courts act, 1887 V 17 7 Mrr 
308 = 6 Ind. Cas. 400. ,7 M<L ' T ' 

(3622)— 0. 21, r. 22— See Res JUDICATA— 

Res JUDICATA in EXECUTION PROCEFDmr7 
24 A. 282 = A.W.N. 1902, 03. R0CEEDI NGb, 

(36231—0. 21, r. 22 -See 8 a EE — SALE IN 

Execution of decree -Setting aside 

SALE. 2 W.R. 60. ASIDE 

(3624) — O. 21, r . 22 — See Transfer 

Property act, s. 87, 27 M. 40 

(3625) O. 21 r 22-Effect of non-service of 
notioe under — Order absolute for sale 

Transfer of Property act, is «2 83 88 

?93. A - L J ' 610 = A W ' N - 1905. 1-41 = 28 I! 

(c/625-a) 0. 21, r. 22 — See Nos 356 8^7 
574, 976. 977, 978, 979, 1149 1 152 , , , 3 ®. 7 ’ 

U55, 1156, 3021 3021 a 33 ”’ 3432 gls5 ' 
3452, 3453,3195-a. 3572, supra ’ 3435 * 

(3626)— 0. 21, r. 22, s. II — Issue of notioe 

No adjudication that application not barred- 

See Execution of decree-miscel^ 

OUS, 3 Ind. Cas. 47 = 14 C.W.N. 1H 

(3627) — O. 21, r. 22, ss 73 11* i — n- -r, 

Code, J882, ss. 248 295 697 zp Civ. Pro. 

Rateable distribution- Further executionZ 
Notice. No notice to the judgment-debtor is 
necessary under 8 . 248 of the Code of Civ I 
Procedure, when a decree-holder applies f or 
further execution one year after the date of his 
previous execution application, but before one 
year from the date when he applied fn ® ? 
able distribution lor the satisLIuon of the' 
same decree. And, when a District t * 
erroneously rejenis an application for fu r “ t £f° 

subsequently rejects an applj! 
cation by the same party for rateable diatri 
bution under e. 295, Code of Civil Prnc.a!, 
because no execution application 
at the time, the High Court 3 pending 

under s. 622 and revise the order cUheBM-^r 
Judge rejecting the apphcatlon for rl S 
distribution. VENKATABAMAN v Man. 
UINGAYYAN, 9 M. 508. [fl 65 p R 
Cited, 3 li.B.R, 275.] 1 ’ P,R ' 1905 i 

(3628)— 0. 21, rr . 22, 14 f = ss . 248 23ft n- 
Pro. Code . 1882) — Transfer of p,’ , °1 V ' 



1927 


THE ALL INDIA DIGEST.' 


1928 


Civ. Pro. Code (Acta Y of;i908, XIV of 1882, 
X of 1877, XXIII of 1861 aod VIII of 
1859) — continued. 

not extended to execution of mortgage-decree . — 
After the issue by the High Court of the Rules 
under s. 104 of the Transfer of Property Aot, 
the provisions of a. 238, Civ. Pro. Code. 1882, 
oannot be held to apply to proceedings in 
execution of mortgage-decrees, that section not 
having been extended to such proceedings. 
Therefore, a sale of the mortgaged property 
cannot be set aside ou the ground that no notice, 
as required by s. 248, had been served on the 
judgment-debtors prior to the takiDg of pro- 
ceedings in execution. KESHAB CHANDRA 

Kar v. Rajendra Nath Ghose. 3 Ind. Cag. 
101. (25 C. 703, 2 C.W.N. 353, 12 C.W.N. 282, 
3 M.L.T. 202, 7 C.L.J. 580, Bel. on ; 8 C.W.N. 
1102. 25 C. 133, 31 C. 373, B) 

(3629)— 0. 21, rr. 22, 23 {-Civ. Pro. Code. 
1882, ss. 248, 249) — Notice — Objection of 

judgment-debtor— Duty of Court to entertain 
objections. — When once a Court bas issued 
notice under O. XXI, r. 22 of the Code of 1908, 
it has no alternative but to dispose of any 
objection that may have been raised on behalf 
of the judgment-debtor under O. 21, r. 23 of 
the Code, KALLIAN DAS v. BHAWAN1 
Shankar, 5 Ind. Cas. 546. 

(3630) — O. 21. rr. 22, 90— See EXECUTION OF 
Decree— Miscellaneous. 3 a,. 424. 

0. XXI, r. 23 ( = 1882, B. 249 = 1877. s. 249, 

= 1839, s. 247). 

(3631)— O. 21, r. 23— See LIMITATION ACT, 
1908, Arts. 11, 12, 2 W.R. 263. 

(3691-a) — O. 21, r. 23— See NOS. 564, 977. 
1149. 3581, 3629, supra AND NOS. 3896, 3896 n. 

infra . 

(3632 1 — O. 21, rr. 23. 25— Order passed under 
wrong rule, effect ot—Beacmption. suit for— 
Regulation XVII of 1806 or Act IV of 1SS2, 
proceedings under , necessary, to extinguish title 
of mortgagor -Mortgagor, effect of expunging 
the name of —Mortgager . adverse possession 
by . — Where an order of remand was made vir- 
tually under Order XXI, rule 23. but by a olori- 
oal mistake rule 25 was quoted ; held, that the 
order was appealable. Wbcro no step3 to fore- 
close a mortgage had been taken, either under 
Regulation XVII of 1806 or under Act IV of 
1892, held, that a suit to redeem could not bo 
held as barred merely on the ground that the 
Settlement Officer had expunged the name of tho 
mortgagor from the Kheivat. ANGE LAL v 
JAGDISH SINGH, 9 Ind. Cas. 431. (32 C. 296. 

2 A.L J. 71, 1 C.L.J. 684. 7 Bom. L.R. 1, 9 
C.W.N. 201 : F.\ 8 O.C. 33, D ) 

0. XXI, p. 24. para. (1) ( = 1882, s. 250 = 

1877. a. 250 = 1859, 8. 221 1 , and para. < 2) 
( = 1882, s. 231 (1) = 1877, s 291 (1) = 1869, 
a. 222). 

(3632-rt) — O. 21, r. 24— Nee No. 1155, supra 
AND NO. 3639, infra. 

(3633)— 0. 21, r. 24(1) ( = Ciu. Pro, Code , 
1869, s. 221)— Discretion of Const— Act VIII of 
1869, 8. 221. —In execution oi a decree, a writ 


Civ. Pro. Code (Acts Y o 1 1908, XIV of 1882,.' 

X of 1877, XXIII of 1861 and VIII of 
1859) — contmued, 

was issued against the defendant, who had no 
property within the jurisdiction of the High 
Court. The first writ was made returnable in 
a month. Another writ, similarly returnable, 
was issued, the first not being successful, but 
the defendants were not found. An application 
for a writ returnable in one year was refused. 
Held, on appeal, Per Peacock, C.J, , that, al- 
though the Judge had a discretion to refuse the 
writ under s. 221, Aot VIII of 1859, yet, the 
fact that the plaintiff bad not used the utmost 
possible diligouce was not sufficient ground on 
which the writ should bo refused. Per Macpher- 
son, J. - The Court had a discretion under 
s. 221 and ought not to grant the writ where it 
is not satisfied that the parties have used every 
reasonable endeavour to execute former ones 
that have expired ; as the former writs were 
returnable in so short a time however, in this 
case, the writ ought to be granted. NlTTAI 

Chandra pal v. Thakoordas Biswas, 8 B. 

L.R. 258, Note. 

(36341—0. 21, r. 24 (1) ( = s. 250 of Code of 
1 1882) — O. 21, r. 58 ( = o/d s. N8) — Objection- 
Official Assignee— Property ot judgment debtor , 
Application Jcr attachment of . — Where a decree- 
holder applies to the Court for attaching the 
judgment-debtor’s property, the Court is bound 
to issue process for attachment and cannot 
refuse to do so, except as under old s. 250, and it 
is incompetent for a judgmeut-debtor to objeot 
under s. 278 or any section of the Code, or to 
prefer a claim, or objeot ui dar s. 278 in the 
interests of tho Official Assignee. DHOLAN 

Das v. Rahim BAKHsn, 57 P.R. 1897. 

(3635)— 0. 21, rr. 24 (2) (3), 25 (1) ( = 
s. 251, Civ. Pro. Code, 1892) — Authority given 
to Munsarim to sign warrants for execution of 
1 decrees should bo m jvriling. — All authority 
1 given to tho Munsarim to sign warrants for 
1 execution of deorees, under s. 261, Civ. Pro. 
Code, should be in writing, and a record of such 
authority should be kept by the Court ; the 
Munsarim bas no authority to sign such war- 
| rants unless ho has been actually appointed to 
1 do so by tho Court. HULASI v. RAMDIN, A. 

W.N. 1887, 42. 

(3636)— O. 21. rr. 24 (2), (3). 25 (1), s. 2— 
Arrest in execution of deoree— -Warrant initialled 
and not signed by proper officer- See WARRANT, 

8 A. 293 = A. W.N, 1886, 106. 

| (3637) — O. 21, rr, 24 (2), 25 (2), 38. 25 (1)— 

Warrant of attachment not signed by Judge 
but by Munsarim— Irregularity — Invalidity of 
sale — Sec SALE — SALE IN EXECUTION OP 
DECREE — SETTING ASIDE SALE, 7 A. 506, P. 

C. 

O. XXI, r. 25, para. (1) ( = 1882. ss. 313 

and 251 = 1377, si. 843 and 251 = 1889, 
s 222); and para. (2) ( = 1882,8. 343 = 1877 
b. 343—1859 s. 222). 

(3638) — 0. XXI, r. 25— Arreat in exeoution 
of deoree— Praoiice — Delegation by Naib Naxir 
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■Civ. Pro. Code (lets Y of 1908, XIY of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 — continued. 

— Endorsement of particulars of arrest by Naib 
Nazir — See Arrest, 6 A. 385= A.W.N. 1884 
133. 

(3638-a.) — O. 21, r. 25— See NOS. 1205, 3632, 
3635, 3636, 3637, supra. 

(3639)— O. 21, rr. 25 (1), 24 (2), 3=s. 251, 
Civ. Pro Code, 1882) — Warrant for execution 
of decree — 0 ^truction to execution of time ex- 
pired warrant -Ss. 149, 353, Penal Code.- Under 
s. 251, Civ Pro Code, 1882, it is the duty of the 

Court to specify, in a warrant for exeoution of 
deoree, whether it be a decree for delivery of 
possession or otherwise, the day on or before 
which the warrant must be exeouted. When a 
party in possession of land resists execution, an 
officer of Court has no authority to go upon the 
land to give possession under a time expired 
warrant, Resistance offered to such exeoution 
would not amount to an offence under ss. 149 
and 353, Peual Code. ABINASH CHANDRA 
ADITYA v. ANANDA CHANDRA PAD, 31 C. 424. 

0. XXI, r. 26, paraB. (1 > and (2) (= 1882, 

s. 239 = 1877, S. 239 = 1899, s. 290, and 
para. 3 = 1882, s. 240 = 1877, s. 240 = 1899, 
s. 291.) 


See Execution of decree— Stay of 

EXECUTION. 

(3639-a) — 0. XXI, r. 26 — Ses NOS. 575, 583, 
586, 2385, 2387, supra. 

(3640)— O. XXI, r. 26 (1) — See EXECUTION 

of decree— Transfer of decree for 
execution— Execution out of Court’s 
jurisdiction, 10 B. 65. 

(3641)— O. 21, r. 26 (1) (2) (=s. 239, Civ. 
Pro. Code, 1882).— 8. 239 does not deprive a 
Court to whioh a deoree has been sent for exe- 
oution, from exercising the same powers in 
exeouting the decree, as if it had been passed 
by itself as had been conferred by s. 228, 
CHHOTAY LaL v. PURAN MULL, 23 C. 39. 

(3642) — O. 21, r. 26 (1) (2) ( = Ciu. Pro. 
Code , 1882, s. 239).— The power of having 
recourse to the Court granting the decree given 
by s. 239 is limited to the judgment-debtor. 
GOKUD KRISTO CHUNDER v. AUKHID Chun- 
DEB CHATTERJEE, 16 C. 457. 

(3613)— O. 21, r. 26, (1), s. 47— See EXE- 
CUTION OF DECREE — TRANSFER OF DECREE 
FOB EXECUTION — EXECUTION OUT OF 
COUBT’S JUBISDICTION, 7 B. 481. 

o. XXI, r. 29 ( = 1882, 8. 243 = 1877, 

b. 243 = 1859, s. 209). 

See Execution of decbee— Stay of 
execution. 

(3644)— O. 21, r. 29 (=>Civ. Pro Code, 1882, 

, 243)-- Execution of decree -Stay of execution 

requires, before any aotion oan be taken on it, 


Civ. Pro. Gode (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

that the deoree. the execution of whioh is 
sought to be stayed, should be the deoree of the 
Court in which the suit is pending and that 
the plaintiff and defendant in the latter should 
be the judgment-debtor and the deoree holder 
respectively in the former. The words “such 
Court” in the section inoludo a Court to whioh 
a deoree has been transmitted for execution 
and is not limited to a Court executing its own 
deoree. If the Court, to which an application 
ror a stay of execution :iB made, deolines to 
stay execution, the Court of appeal can do so 
on appeal brought against the order refusing 
stay of exeontion. But when the suit has been 
dismissed and appeal is filed against the deoree 
dismissing the suit, the appellate Court is not 
competent at the appellant's request to stay 
exeoution under s. 243. MB. W H. GUEST v 
Mbs. Mecbegob, 59 P.L R. 1904. 

, <36*5)-0, 21 ’ r \ 29 (->• 243, Civ. Pro. 

\ Cods. 1882 )— Execution oj decree — Suitbetween 
decree-holder and judgment debtor — Compe- 
tency of Court execu ing decree to stay execution 
pending suit — A Court, to whioh a deoree is 
transmitted for exeoution, has power to aofc 
under s. 243, Civ. Pro. Code, and has jurisdic- 
tion to stay proceedings under that seotion in 
exeoution of the former deores, until a suit 
pending in that Court between the judgment- 
debtor and deoree-holder is decided. BHAG- 
WAN Kaub v. Gajindar SlNGH, 130 P R 

r 9 p 08 ' Q o l DD ,W ' v ' 181 ’ 7 A - 73 ' 10 A - 329, JR,) 

[R., 82 P.R, 1910.] * ' 

(3646)— O. 21, r. 29 ( = ota s. 339— Subsist- 
ence allow ir.ee —Prisons Act— Clothing , bed- 
d l ng, cooking utensils. — It is incompetent for 
a civil Court exeoutiDg a deoree to require the 
decree holder to supply anything but the 
judgment-debtor’s subsistence allowance in 
money, whioh it is required to fix by this rule, 
it has nothing to do with the bedding, olothing 
or cooking utensils, or any other artiole whioh 
may be deolared by the jail authorities neoes- 
sary for the prisoner. The Prisons Aot pro- 
vides for the demand of costs of bedding and 
olothing supplied to the prisoner by the Jail 
Superintendent, but both the Code and the 
Aot are silent as to oookieg utensils. The 
Court has simply to require the decree-holder 
to provide for the prisoner’s subsistence in 
money. SAWAN MAL v. NaNDU, 43 P R 
1893. * 


(3647) O. 21, r. 29 ( = $. 209, Civ. Pro 
Code, 1859) — Cross-suits — Attachment of 
amount claimed oefore decree passed — Cross- 
decrees — Where there are cross-suits for money 
between two parties against eaoh other, the 
attachment by a third party of what might be 
found due on the smaller claim, oan have no 
operation or effeofc so aa to prevent the deoree 
(when it is passed) for the smaller amount 
from being absorbed in the one for the larger 
amount, and bo aa to prevent the deoree-holder 
m the latter case from setting off the amount ol 
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CIy. Pro. Code (Acts Y of 1008, XIV of 1882, 

X of 1877, XXIII of l86l>and VIII of 
1859) — continued, 

the smaller decree under a. 209, Civ Pro. 
Code, 1859. BUJHAWAN LAL v. SUKHBAJ 
RAI, 2 A. 866. 

(3648) — 0. 21, r. 29 l = Civ. Pro. Code, 1882, 
s. 243) — Act VUIof 1859, ss, 209, 364 — Stay of 
execution— Appeal. — An order under the last 
olause of s. 209, Civ. Pro. Code, 1859, staying 
the exeoution of a decree oannot be appealed 
against, though the High Court will, if need be, 
question its judioial propriety. GAMBBINMAL 

V. CHEJMAL, 11 B H.C. 151. 

(3648-n) — O. 21, r. 29 ( = Civ . Pro. Code, 
1859, s. 209) — Execution— Set off —Assignment 
of decree. — Cross-decrees in the same Court may 
be set off one against the other, whether they 
are originally decrees of the same Court or aro 
sent to the same Court to be exeouted. But 
deorees of different Courts oannot be set off one 
against the other, unless wheq they are both 
in the same Court for the purpose of being 
exeouted. N B.— Question referred to the Full 
Benoh was not answered on the ground that it 
did not arise in the case. GlRISH CHANDRA 

Lahuky V Fakir Chand, B.L.R. Sup Yol. 
508 = 6 W.R. Mia 72. [F., 7 W.R. 480 ; R., 

7 W.R. 219 ; Cons., 8 W.R. 428.] 

(3649) — O. 21, r. 29 — Award under the Arbi- 
tration Aot — How enforceable — 8tay of 
exeoution — See ACT IX OF 1899, s. 15, 12 
Bom. L.R. 860 = 8 Ind. Oas. 179. 

(3650)— O. 21, r. 29 — See' APPEAL— FORM 
OF APPEAL, 3 W.R. Aot X, Rule 10, 

• (3661)— 0. 21, r. 29— See CROSS-DECREES 

W. R. 1864, Mis. 1. 

(3652)— 0. 21, r. 29 — Sec DECREE — 

Decree, construction of, 12 w.r. 308. 

(3653)— 0. 21, r. 29— Sec 8kt OFF, 16 W. 
R. 303,9 W.R. 590, 6 B.L.R, App. 125=15 
W.R. 127, 1 B.L.R. F.B. 23=10 W.R. F.B. 
32, 17 W.R. 46, 8 W.R. 392. 

(3654) — 0. 21, r. 29 — See SPECIAL OR 

second appeal— Appeal against orders 

WHEN LIE and WHEN NOT, 2 B L.R. A.C. 
110=10 W.R. 450. 

(3655)— 0. 21, r. 29— See STAY OF EXECU- 
TION, 11 W.R. 494. 

(3655-n) — 0. 21, r. 29 — Sea NOS. 78, 

1119, 2339, 3564-5, supra. 

(36561—0, 21, r. 29, 0. 41, r, 5 ( = Civ. Pro. 
Code , 1882, ss. 243 and 545) — Restitution. — 
There is no provision of law whioh empowers 
the Court passing a decree, to set aside the 
proceedings under whioh the deoree-holder has 
already been placed in possession in exeoution 
of the decree. The provisions of 8. 243 of the 
Civ. Pro. Code, are limited toptaying exeoution 
of deorees, and have no referenoe to oases 
wherein exeoution had already been oarried 
out, and the deoree-holder plaoed in possession 
of the property deoreed to him. Ghazidin 
V. Fakir Bakhsh, 7 A. 73 = A.W.N. 1884, 
226 . 


Civ. Pro. Code, (Acts Y of 1008, XIV of 1882, 

X of 1877, XXIII of 1861 *and VIII of 
1859)— confi ued. 

(3657)— O. 21, rr. 29, 58 to 64 Except 62— 
—See SET OFF, 24 W.R. 299. 

0. XXI, r. 30 ( = 1882, a. 254=1877.8. 

254 = 1859, l. 201.) 

See Execution, of decree— Mode of 
execution. 

(3658)— 0. 21, r. 30— See ATTACHMENT 0^ 
PERSON, 8 W.R. 282. 

(3659)— 0. 21, r. 30— See SALE— BALE IN 
EXECUTION OF DECREE— GENERAL, 5 A. 86, 
F.B, = A.W.N. 1882, 186. 

(3660) — 0. 21, r. 30 -Sec SALE— SALE *IN 
EXECUTION OF DECREE— SETTING ASIDE 
SALE, 8 W.R. 415. 

(3660-a)— O. 21, r. 30— See No. 3436, supra , 

(3661)— 0. 21, rr. 30, 32, ss. 36, 37— See ACT 
I OF 1894, ss. 32, 54, 2 C.L.J. 595 = 32 C. 
921. 

0. XXI. r. 31 ( = 1882, s. 259-1877, 

s. 259 = 1859, s. 200). 

See EXECUTION OF DECREE— MODE OF 
EXECUTION. 

(3662)— 0. 21, r. 31 ( = s. 259, Civ. Pro. Cede , 
1882) — Scope. — 8. 259, Civ. Pro. Code, 1882, 
provides for the delivery of speoifio moveable 
property in the possession of the judgment- 
debtor, and is therefore inapplicable to a case 
where the property sought to bo attaohad is not 
in the possession of the judgment-debtor, but 
in the oustody of a Baufe. Raja PUDMANUND 

Singh v. Chandi DAT Jha, 1 C.W.N, 170. 
[/)., 60 P. W.R. 190S.] 

(3663)— 0. 21, r. 31 (=s. 259, Civ. Pro. 
Code, 1882) — Sale certificate is title died in fha 
hands of the pxirchaser — Public document , a 
sale certi ficate ts— Evidence Act, s. 65 (c) and (e) 

— Secondary/ evidence. — A. sale certificate grant- 
ed under s. 259 of Aot VIII of 1859, which Aot 
doolares that “ such certificate shall be taken and 
deemed to bo valid transfer of such right, title 
and interest,” is a document of title. Such a 
sale certificate in the bands of the purchaser at 
an auotion sale, is his title doed and he oan, if he 
is so minded, refuse to produoe it in the Court ; 
but in that case secondary evidence of the same 
will be admissible under s 65,(r)of the Evidence 
Aot. Per Candy, J. — A certificate of sale granted 
under the Civ. Pro. Code is a document 
of title, but is not a public document under the 
Evidonco Aot so as to allow seoondary evidenoe 
of it to bo given under s. 65, ol. (e) ol the 

Aot. Yasanji v. Haribha, 2 Bom. L.R, 833. 

(3663-a)— 0. 21, r. 31— See NOS. 3205, 3342, 
supra. 

(3664)— 0, 21, it. 31, 32 («Ci t». Pro. Ccd t, 
1882, s$, 269, 260) — Suit to recover specific Cent- 
2>anj/’s Nofe.— 8.7 of Aot VIII of 1869, provider 
that if a plaintiff relinquish or omit to sue foe 
* any portion of his claim, a suit for the portion 
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Clr. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

so relinquished or omitted shall not, after- 
wards, be entertained. Held, on a oonstruotion 
of this seotion, first, that the correct test is, 
whether the claim in a new suit is in fact found- 
ed on a cause of action distinct from that 
whioh was the foundation of the former suit ; 
and secondly, that it included accidental error 
and involuntary omission of the subjeot of the 
new suit. A suit cannot be maintained to 
recover a speoifio Company’s Note when tho 
oause of aotion in a former suit was the mis- 
appropriation by the same defendant of similar 
Company’s Notes, as such claim fcr the indivi- 
dual notes might have been inoluded in the 
former suit. MOONSHEE BUZLOOR RUHEEM 
v. 8HUMS00NNISS A BEGUM, 8 W.R. 3, l\ C. 
= 11 MI. A. 351. 

(3665)— 0. 24, rr. 31. 32 — Imprisonment for 
disobedience of decree — Opportunity of obeying 
decree —Contumazio usly disobeying dtcree. — No 
order for euforoing a aeoree by imprisunmeut 
under s. 200 of the Code of Civil Procedure 
should be made until tLo doicudaut has had an 
opportunity of obey;-.*; ch. decree, or has 
contumaciously refused to obey it. UMED 
KIKA v. NaGINDAS NAROTAMDAS, 7 B H.C. 
O.C. 122. 

(3666) — 0. 21, rr. 31, 32 ( = s. 200. Civ. Pro. 
Code , 1859 )— Decree for performance of parti- 
cular act— Execution of decree. — When a decree 
directs tno performance of, or abstinence from, 
a certain aot, there must be clear evidenoe of 
disobediauce by the person so directed, before 
the deoree cau be executed against him. When 
in a deoree for restitution of ooujugal rights, the 
plaintiff’s mother-in-law. who had been implead- 
ed as a defendant, was direoted to refrain from 
preventing the plaintiff's wife from returning to 
him, held in an execution petition for attaching 
the property of the mother-in-law, tb'it her 
aotion in permitting her daughter, who was 
of age, to reside in her home after decree, did 
uot constitute suoh interference, on her parr, 
with the return of her daughter, as would justify 
exeoution against her. AJNASI KUar v. 

8uraj Prasad, l A. 301. 

(3667) — 0. 21, rr. 31. 32 ( = ss. 259, 260. 
Civ. Pro, Code , 1882 = s. 200, Civ. Pro. Code, 

1859) Decree for possession of wife— Enforcing 

execution of decree. — Where there has been a 
deoree in favour of an applicant for special 
possession of his wife, and application made 
for exeoution, the process under the ordinary 
sections will not be enforced. AKBARALLY v. 
HOOSSAIN ALLY, 1 Ind. Jur. N.8. 1C1-9 W. 

R. Mifl. 29. 

(3667 -a)-0. 21. rr. 31. 32 ( = Civ.Pro Code, 
1859 s 200)— Decree for performance of partx- 
lular act by judgment- debtor.-* decree for the 

Wnrmanoe of a particular aot (e.g., the 
removaTof certain obstructions in ^pathway) 

Ca “ ° D iy ^th e° i m p r ie onm a n t 'of the judgment- 


Civ. Pro. Code (Acts Y of 1908, XIV of' 1882, 
X of 1877, XXIII of 1861 and VIII of 
1869) — continued. 

debtor, or the attachment of his property, or 
both. BHOOBUN MOHUN MONDUL v. NOBIN 

Bdlldb > 10 B L R. App. 12=18 
w R^282. [2?., 33 C. 306 = 10 C.W.N. 287 = 3 

G.Li.J. 112. ] 

(3668)— O. 21, rr. 31, 32 — See DECREE- 

DECREE, Construction of, 19 w.R. 82. 

2 l * rr * 31 » Manager— 

MANAGER OF ATTACHED PROPERTY, 20 
W » 1 C * 7 8 « 

(3670) O. 21, rr. 31, 32— See RESTITUTION 
OF CONJUGAL RIGHTS, 8 W.R. P C. 3. 

i89 3 f 71 i“"o°Q 21, T 31 ’ 68 { = Civ • Pr0 - \Oode t 
1882 ss . 2o9 and 27 b)-Scope of section not 

hmxted to attachment in oraer to sale .— There 

is nothing m s 278 of the Code which limits 

it to oases of attachment in order to sale. It 

applies to seizures under s. 259 also. SAMRAN- 

bassv. Makunddass. 7 C.P.L.R, 103. 

° r 'on 2 J = 1882 ’ S< 260= 1877, b. 260 

— looy, s. 200;. 

See Limitation act, i908,art. 182. 

« 21 * r ‘Ju { = Clv * Pro • Oode % 1882, 

S. 260i Scope. The provisions of s. 260 
supply a primitive means of punishing disobe- 

d !- oe and are °ot intended to be a satisfaction 
of the decree so as to prevent a decree-holder 
in a possessory suit from taking further steps. 
Henoe. if a successful decree-holder in a posses- 
sory 6uit has, under the provisions of that 
section received some compensation for an 
injury done, he oan still enforce a right to the 
possession of the property found under the 

Hos e sVl O N , be ,A 0 L J A ^ ADI BEGAM V ' AMNAT 

18Em 73) 7°/‘ 2 V-r, 32 l =s ' 260 ‘ Civ.Pro. Code. 

ill ~™Z l ?u hty °\~ Breach °f an 

lion. Where the appellant was restrained by 
an injunction from taking water whioh the res- 
pondentscarry through a thodu, but violated the 
injunction and his property was consequently 

Prn Ce no!i nd n ® U ® obmeat UQ dcr e. 260, Civ. 
Code. fleWthat s. 260, Civ. Pro. Code 

applies equally to eases where a party is direoted 

to oarry out something, as well to oases where 

be 18 direoted to abstain from doing an aot 

The terms of the first clause clearly 8 refer to 

cases where a party is restrained Iro I doing an 

act and the operation of that olause is not l!mi“ 

feed to cases contemplated bv th« i 

YE LU ManikabanV Pakaryoo m AN am£ 

JATAVEDAN NaMBUDRIPAD'S LB to* 

YANA SOMAYAJIPID 7 227 = 8 

Cas. 289 = 18 M.L.J. 465 = M H N , 9 To 
(29 M. 314, F.) 1910, 157. 

(3674) O. 21. r. 32 (=>Civ. Pro. Code Ififio 
s. 260 Attachment — Sale — Conditions' tn 8 ?' 
complied with.— In oases under a 260 J 
Civ. Pro. Code of 1882 a Lim u - f J hfl 
attachment is an indispensable precedent^ 8 
sale under that section? The secfion iB a highly 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 

y 

penal one and must be oonstrued strictly. 
Under it when a sale is ordered, the following 
conditions must exisG : — (a) a valid original at- 
tachment; ( b ) application within one year o( that 
attachment by deoree-holder for sale, (c) lapse 
of one year from date of attaohment. There- 
fore, where an order of attaohment was made 
on 27th June, 1908 and wa9 oarried out on 20th 
July, 1908 and no apolicatioo for sale was made 
by 20th July, 1909. Held, that the attaohment 
ceased to exist, and the order for sale, therefore, 
w*s set aside. BADRI PekSHAD v. FaKIRA, 
170 P.L.R, 1911. 

(3675)— O. 21, r. 32 (= 1882. Civ. Pro. Code, 
s. 260) Execution Decree tor perfoi mance of 
particular act. Courts granting decrees for the 
specific performance of an aot or acts should 
take o*re in preparing them to see that the 
particular thing or things to be done by the per- 
sons against whom they are passed are clearly 
expressed, as also that a time is given within 
whioh the order is to he obeyed. The appli- 
cation for execution of suoh decrees should be 
in accordance with the provisions of s. 260 of 
the Code. The decree holder should ask either 
that the judgment.debtor be called upon to 
show cause why, having wilfully failed to obey 
the deoree, he should not be committed to 
prison, or have his property attached or both, 
or why, within a time specified, he should not 
perform the aot required of him in the deoree 
at the risk, in default, of the consequenoes 
abovementioned. Gaya PRASAD v. BlHARl, 
A.W.N. 1883, 149, [It., A.W.N. 1883, 218]. 

(3676)-0. 21, r 32 ( = s. 260. Civ. Pro. 

Code. 1882 ) — Decree -Execution— Oraer direct- 
ed to an officer of the Court. — A Court, in exe- 
cuting a deoree which enjoins a party to do 
a particular aot e.g., tho removal of oertain 
portions of his house whereby he obstructs 
anoient lights of the other party, has no power 
to pass an order empowering an offioer of the 
Court to exeoute the deoree by demolishing the 
objectionable superstructure, but it should pass 
an order in accordance with s. 260, Civ. Pro. 
Code. Where, however, a Court passes such an 
order, the darhhast need not be rejected on 
that ground aloQo ; but a Court of appeal oan 
make such an order, in its stead, as the law 

S AKARIjA u v. PARVATIBAI, 4 Bom. 
L.R. 26 = 14 B 283. 

(3677)— O. 21, r. 32 ( = 0 W s. 260)— Restor- 
ati°n of parnala. The execution of a deoree 
directing that tho p.irnala should bo restored to 
its former plaoe must be made under this 
seotion but not through the Nazir. NANUN 
MAL v. UTTAM CHAND, 107 PR, 1889. 

21 * r ' 32 ^ =sCiv > P r o. Code, 1877, 
s. 260)— Disobedience to decree of Court -Attack 

decree of Court direoted that, instead 
of the defendant's solo name being used as 
previously in all papers oonneofced with oertain 
property the plaintifl and the defendant should 
jointly manage the .property, and that fchq 


Civ. Pro. Code (Aofti Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

names of both should appear in all papers 
connected with suoh property as proprietors. 
The defendant, subsequent to the passing of 
the deoree, opposed an application by the plain- 
tifl to have his name registered in the Collec- 
torate in respeot of oertain revenue-paying lands 
belonging to the estate. He also allowed the 
amlahs of the estate to coutmue to use his sole 
name. Held that, until the defendant had 
obeyed the deoree by having the joint names of 
the parties insorted in all the books and the 
papers, the defendant’s proporty could be 
attached. GOURI PROSAD MOITRA v. BHOLA 
NATH 8ANYAL 8 C L R. 487. 

(36791-0. 21, r 82 ( = s. 260, Civ. Pro. 
Code , 1882) — Perpetual injunction, execution 
of a decree for , on tach ±u<.C‘.-ssive breach of 
i decree — Limitation of •lire? years from every 
\ breach — Executing Court, duty of, not to go 
behind the decree. — On obtaining a deoree tor 
perpetual injunction, the holder of it may 
enforoe the same, ou each successive breach of 
the injunction, under s. 260 of the Code and an 
application to so enforoe it must bo made, 
under Art. 178, Soh. II of the Limitation Act, 
within three years of the date of the particular 
breach of it whioh is the ocoasion for the appli- 
cation. The decree-holder, however, is not 
obliged to take aotion in regard to every petty 
infringement of the injunction on pain of 
allowing tho decree to become altogether in- 
operative after three years from the date of the 
first petty breach and depriving the deoree- 
holder of the fruits of his decree if a serious 
infringement of it were afterwards made. Held , 
also, that it is not competent for an executing 
Court to go behind the decree, but suoh Court 
ought to givo efleot to the terms of the decree, 
without attempting to read into it limitations 
gathered from a reference to tho records of tho 
suit in which the deoree was passed. VEN- 
KATACHALLAM CHETTY v. VEERAPPA PlL- 
LaI, 29 M. 314. 

(36S0) — O. 21, r. 32 ( = CU. Pro. Cede, 18S2. 
s. 260) — Court executing decree , powers of. — 
When the docree as passed does not contain 
any direction to the defendant to do or refrain 
from doing any aot, the Court executing the 
deoree hft9 no power to amplify its terms by 
calling in aid s 260, Civ. Pro. Code. It is not 
within the province of an execution Court to 
modify and extend the deoree which is under 
execution before it. ALLA BAKSH v. NlSAR 
Husain, 1 ALJ. 54i. 

(3681) — O. 12, r. 32 —Dc:rce for possession of 
wife — Exaction. — In respeot of the execution 
of a deoree for the possession of a wife, the ordi- 
nary provisions relating to execution are not 
applied where the claim of the objeotor was not 
tried as a suit between him and the decree- 
holder. AKBUR AH v HOSSKIN ALI, 1 Ind. 

Jur. N,S. 101 = 5 W.R. MU. 29. 

(9682) — O. 12. r. 32 — Execution of decree for 
restitution of conjugal rights— Disobedience o 
or der of Court— Civ. Pro. Ooda, 1859, s*2Q0.— As 
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CiT. Pro. Code (Acts Y of 1908, XIV of 188£, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

to whether a wife’s disobedience to the Court’s 
order to retun to herhusband could be dealt with 
by giving her over bodily into her husoand’s 
hands which kind of disobedienoe would seem 
to be governed by s. ‘;0U, Civ. Pro. Code, 1859, 
and to be dealt with only by imprisonment, 
attachment of property or both. MOONSHEE 
BUZLOOR RUHEE.M v. 8HUMSOONNISSA 

Begum, 8 W.a. P.c. 3. 

(3683; O. 21, r. 32 — When enforced in asuiG 
for account- S*e ACCOUNTS, SUIT FOR AC- 
COUNTS, A.W.N. • 9C5, 3 = 27 A. 374. 

(3684)-0. ;21, r. 32-S. 260-Sec ACT I OP 
1894, ss. 32, 54, 2 0 L.J. 595 = 32 C. 921. 

(3685;' — 0. 21, r. 32 — Deoreo against undivi- 
ded father in Hindu joint family — Attachment 
of family propecty iu execution — Son’s share 
when bound by decree — See HINDU LAW — 
JOINT FAMILY, II B. 37. 

(3685 a) — 0. 21, r. 32— See NOS. 496-6, 980, 
3342, 3454, 3496, 366 1, 3661, 3665, 3666, 3667, 
3667-a, 3668, 3669, 36*10. supra. 

0. XXI, r. 33 (New/. 


See EXECUTION OF DECREE -MODE OF 
EXECUTION. 

(3686) — 0 . 21, r. 33 (1) and (2) —Restitu.ion 
of conjugal rights— Detention of wife in prison 
— Discretion of Court. — Iu execution of a decree 
for restitution of conjugal rights a Court ought, 
in the exercise of its disoreuou under 0. XXI, 
r. 33 (1), to decline to eutorce the decree by the 
detention in prison of tbe wife, especially where 
the marriage was an unhappy one and the hus- 
band has charged the wife with adultery. 
Kabam allahi v. Mariam, 10 Ind. Cas. 177. 

0 XXI, r. 34 paras 1 to 4 ( = 1882, «. 261 

= 1877- a. 261 = 1859. s. 202); and para <5j 
( = 1882, s. 262 = 1877, s. 262 = 1839, s. 202.) 

See Execution of decree— Mode of 
Execution. 

(3687)— 0. 21, r. 34 — See SET-OFF, II W.R. 
144. 

(3687-a)— 0. 21, r. 34— See NO. 358, supra. 

(3688)— 0. 21, r . 34 (I) toi 4) ( = s. 261. Civ. 
Pro. Code. iQQh— Decree for execution of con - 
vevance— Execution of sale-deed in accordance 
with decree for same.— The appellant obtained 
a decree against the respondent, by which the 
latter was to execute a sale-deed in favour of 
the former of an 8-annaa share in a village in 
lieu of Rs. 3,000- The appellant applied to the 
Court to execute it by compelling the judg- 
ment-debtor to exeoute a sale-deed in terms of 
the decree. A draft sale-deed was produced by 
the decree-holder and its teeme were agreed to 
by the judgment-debtor. It was then ordered 
that tbe draft should be copied on a paper bear- 
n I T sufficient stamp. When the proposed 
safe-deed was prepared, the judgment-debtor 
and the deoree-holder’s pleader ag-e 
the work “hurk waga.ra,” which occurred in it 

0. 11—123 


Ciy, Pro. Code, (Acts Y of 1908, XIV of 1882, 
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should be struck out. They were aooordingly 
struok out by the Court and the deed was then 
executed by the judgment-debtor who, in exe- 
cuting it, added that it constituted the decree- 
holder “superior proprietor.” In appeal, the 
appellant contended that the first Court could 
not go beyond the decree or allow the judgment- 
debtor to suggest alterations in the draft pre- 
pared in accordance with the decceo, and that 
it should have executed the sale-deed on behalf 
of the jUQgmem-deiitor. Held, that, if the 
application were considered one under s. 261, 
Oiv. Pro. Code, as tha (Jjucg did not execuGe 
the sale-deed, the application had not been 
complied with. If ii were considered an appli- 
cation to compel the judgment-debtor to execute 
the sale-deed, no such application were en er 
tamable by the Court. Held, further, that 
both the parties having considered the applica- 
tion as one under s. 261, Civ. Pro. Code, it had 
not been disposed of according to law. SWAMI 
.Jayal V. SHEORAJ Bali, 5 O.C. 370. 


r * 35 ( ~ 1 ®82. b. 263 = 1877, s. 263 
= 1839, bs. 199 and 223). 

execution UTION 0F d “-Mode op 

( = Pro Code. 1882, 
a - 26i >—P‘ l ">ery of property under section— 
dispossess ion of third parly— Remedy of that 

?>*Z y p r D £‘‘T ery of P r °P°“y under s. 263, 
g io ' 3 :, Code ' w °uld amount to a disposses- 
sion, in the eye of law, of a third party if suoh 
delivery takes place in the presenoe of the third 
party, and he does not obstruot. or if the 

Nal!r e o y f l th k B eS p P ‘ a08 u hM!,liely t0 hlm »P d the 
f o Z L 0 ' the . C ° urt do ^ an that has to be done 

M L J 598 1 °‘ PJ8 '' eSS ‘° a> ICited, 17 

® 9 . 8 - ] A P er30u dispossess in exeou- 
! ! a deoree against auoiher may not be 

a b t0 , 1 ustitute proceedings in Court under 

r • °, V 1 0t 1H59 ' or C76D bring a 
ff hi U fo ” Bcover y of possession, but may, 

i on n! b i 8 a° d ^- 80 ' re '“ ,uur aQd take posses- 
sion ol land. KOCHERLAKOTA VENKATA- 

JJ R 262 NA K ° W V ’ VaDHEVIJ VENKAPPA, 27 

(3690) O. 21, r. 35 ( = old s. 263)— Hindu 
co-sharers— Sale by one of his share of house — 
Right of vendee. Where a houge is enjoyed by 
oo-sharers only through receipt of rent, it is not 
open to one oo-sharer to alienate to his vendee 
a right to interfere with the right of the other 

m fl nt ar nf 8 ’fK° aa depr,ve them ol the enjoy- 
ment of their shares in the joint property 

PETMAN V. Ramsay, 16 P R. 1898. P P ty ‘ 
(3691) — 0. 21, r. 35 ( = s. 263 Civ Pm r j 

18Q2i— Occupation by judgment- debtor alter 

execution Fresh cause of action.— a defendant 

" b0 ; Bma ' D8 ,n aotua * ououpation notwithstand! 

mg execution, must be regarded as a trespasser 
who commits a fresh act of dispossession and 
thus gives a fresh cause of aotion. MAHNO Ln 

t ', Maung Nyun Bu, 8 Ind Cas 4 b» 

3 Bur. L.T. 83 (8 C.W.N. 49, F ) 4B8 = 
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C 17 . Pro. Code, (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1869) — continued, 

(369 2) O. 21, r. 35 =s. 263. Civ. Pro, Code , 
1882) — Decree for redemption, dolivery of 
possession of land under, includes standing 
crops thereon — Appeal from Older in execution of 
decree, whether appellate Court can alter effect 
of decree .— Where a person obtained a decree, 
entitling him to redemption, and, in execution 
of suoh deoree, possession of the land was 
delivered through Court to suoh person under 
s. 263 of the Code, the delivery must be deemed 
to have been made, not of the land alone, 
but of all things attaohed to it, inoluding 
the oropa growing thereon ; consequently, the 
defendant, from whose possession the property 
had been taken and delivered, could not claim 
to re-enter the same in order to reap, gather 
and dispose of the orops ho had cultivated 
thereon. Held, also, on appeal from an order 
in exeoution-proceediDge, relating to the decree, 
it is not competent for tbo appellate Court to 
so alter the original decree as to allow the 
judgment-dobtor to remove the orops or deolare 
his rights to the same. AUNG Baw v. TUN 
GAUNCt, 3 L.B.R. 129. 


(3692-a) O. 21, r. 35 — Suit tor recovery of 
joint possession — Perm of decree — Practice . — 
Held, that a plaintiff who has never been iu 
possession, but is entitled to possession jointly 
with other persons, oan be granted a deoree 
for joint possession. There is no distinction on 
prinoiple between the case of a person who 
was in joint possession but was subsequently 
dispossessed, and the oaso of a person who was 
entitled to joint possession bnt had not obtain- 
ed suoh possession. JaGAN NATH OJAH v. 
RAM Phal, 8 A.L.J. 1312. 


(3692- b ) — Ot 21, r. 35 ( = Ciu. Pro. Code 
1859, s. 199) — Charter A,t . s. 15— Aet VIII o J 
1859, s. 199 — Ex parte judgment. — Act VIII o 
1859, s. 119, gives no remedy to a defendan 
who has wilfully or car.leasly failed to appoa 
after due service of summons ; and whore t 
defendant failed to make out any right to a re 
opening of the oaso under that sociioo, he wa: 
not allowed the oxtraordin iry remedy providoc 
by s. 15 of the High Courts Act. In the matte 
of the petition of 8. J. LESLIE, 10 B.L.R. 61 
= 18 W.R. 474. 

(3693)— 0. XXI, r. 35— See APPEAL— De 
CREE AND EXECUTION OF DECREE 16 W.R 

307. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — confined. 

but it remained in the possession of B and his 
brothers. On the 12th of Ootober, 1882, the 
interest of N in the house was sold to D. All 
the brothers of B passed rent-notes in favour of 
D in respect of the house, the last of whioh was 
dated, 4th February 1887. D sued to recover 
possession of the house, alleging that from 
5th August, 1887, that is, after the expiration of 
the period mentioned in the last rent-note, B 
and his brothers continued io wrongful posses- 
sion. An ex parte deoree was passed on the 15th 
Ootober, 1898, against all brothers except one 
who appeared and admitted D’s olaim. In 
execution of this deoree by D’s heir on the 8th 
January, 1902, no aotual possession of the house 
was given to him. The plaintiffs, who were 
entitled to D’s property filed a suit ou the 6th of 
July. 1905, to recover the possession of the house. 
Held, that the suit was barred by limitation. 
In execution of deorees to recover possession of 
immoveable property, possession may be ob- 
tained in one of two ways: either iu the man- 
ner prescribed in s. 203 of th* Civ. Pro. 
Code of 1882, or in the manner prescribed in 
s, 2G4 of the Code. When symbolical posses- 
sion is referred to as a possession recognized by 
law, it must have reference to possession under 
s. 164 of tbo Code. BHA1CHAND G'LACHAND 
v. Bala KHANDU Teh, 11 Bora. L.R. 1344 = 
4 Ind. Cas. 834. 

(36971—0. 11, rr. 35, 36— See POSSESSION 

—Nature of Possession, 3 W.R. Mis 2 

11 C. 93. 1 

(3697-a) O. 21, rr. 35 (1), 36, 95, 96 ( = Ciu. 
Pro. Code , 1832. ss. 263, 264, 318, 319)— Decree 
—Execution— Delivery of property— Symbolical 
possession — Actual possession — Limitation.— -A 
mere formal possession of immoveable property 
by a purobaser at a Court-sale cannot prevent 
limitation running in favour of tbo judgment- 
debtor, where the latter remains iu aotual 
possession and the property ia not in the 
oooupanoy of a tenant or other person entitled 
to oooupy the same. Symbolical possession is 
not real possession nor is it equivalent to real 
possession under the Civ. Pro Code, except 
where the Code expressly or by implication 
provides that it shall have that effect. MAHA- 
DEY 8AKHARAM PARKAR v. JaNU NAMJI 
HATLEY, 14 Bom. L.R, 113 F. B. 


(3694) — O. 21, r. 35 — See MESNE PROFITS- 
RIGHT TO MESNE PROFITS, 11 W.R. 444. 

(3695)— O. 21, r. 35— See POSSESSION— AD- 
VERSE Possession, 21 a. 98, n w.R. 63. 

(3695-n) — O. 21, r. 35— See NOS. 306-a, 981 
supra. 

(3696)— O. 21, rr. 35, 36, ( = ss. 263, 264, Civ 

Pro. Code , 1882) Decree— Execution— Symboli- 
cal possession of immoveable property given in 
execution proceedings.— A house belonging to 
B, a minoT, and his brothers was sold in execu- 
tion of a deoree in 1881 and purchased by N. 


(3698)-0. 21, rr. 35, 100, 101, 103-See 
Execution of decree — Mode of execu- 
tion, 20 B. 351, F B. 

0. XXI, t. 36 (=>1882, 1 . 264 =» 1877, s. 264 

= 1859,6.224). 

(3699)— O. 21, r. 36 — See HINDU LAW- 
PARTITION, 26 M. 78. 

(3700)— 0. 2\ r. 36 — See POSSESSION — 

Nature of possession, 7 B.L.R. App. 

15 W.R. 307, 15 W.R. 99, 9 W.R. 358. 

(3701)— 0. 21, r, 36— See POSSESSION— 
SUITS FOB POSSESSION, 3 M,L.J. 242. 
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Ciy. Pro. Code, (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. j 

(3702)— 0. 21. r. 36 — See NOS. 981, 3696, ' 
3697, 3597-a, supra. 


(3703)— 0. 21, rr. 36. 97, 99 —See Appeal 

—Orders, 16 . 127. 

(3704)— o. 21. rr. 36. 99 — See RESISTANCE 
TO EXECUTION CF DECREE, 1 N.W.P. 218. 

(3705) — O. 21. rr. 3, 6, 100 ( = Act VIII of 
1859, ss. 224, 230) — Landlord's rights with re - 
ferine? to — s. 15, Charter Act — Superintendence 
of High Court . — A landlord must be taken to 
be in possession of land ocoupied by tenants 
from whom he is recovering rent. If a bamboo 
be plucked and proclamation made to the 
oooupants under s. 224, Act VIII of 1859, that 
the land had been adjudged to some other 
person, the landlord has a right to come in and 
ask for redress under s. 230. Whether or not 
an appeal lies from the decision of a lower 
Court rejecting an application by a party other 
than a defendant, under s. 230 of Aot VIII of 
1859, disputing the right of the deoree-holder 
to dispossess him, the High Court may, under 
8. 15 of the Charter Ac\ compel the lower 
Court to exercise its jurisdiction. THE COL- 
LECTOR of bogra v. Krishna Indra Roy, 
2 B.L.R. A C. 301 = 11 W.R. 191. (l W.R. 
140, R.) 

O. 21, r. 37 ( = 1882, s. 245-B). 

See ARREST. 

(3706) — 0.21, r. 37 ( = $. 245-23, Civ. Pro. 
Code, 1982) — Insolvency Act iStat. 11 and 12, 
Vic. c. 42, ss. 13 and 49.' — The provisions of 
of s. 49 of the Insolvency Act are not directory 
or.i8imperativo, but merely permissive ; and 
even after a vesting order has been made and 
the' sohedule of the insolvent has been filed, 
the*' Court has power, under s. 245-B of the 
Civ. Pro. Code, to direct execution against the 
person of the defendant by his arrest and ini' 
prisonment in cases of fraud or misconduct 
although the amount of the judgment-debt is 
fully admitted by the insolvent in his sche- 
dule. BHASKER V. SHRIDHAR, 9 Bora. L.R. 
898. 

(3706-a) — O. 21 r. 37—Revivor of deoree — 
Issue of notice under s. 245-B— Efieot— See 
LIMITATION ACT, 1908, sch. I, art, 183, 11 
Ind. Cas. 216. 

(3707)— 0- 21, r. 37 — See ST. 11 AND 12 VIC. 
c. 21, s. 49, 9 Bom. L.R. 893. 

(3707-a) — 0. 21, r. 37-See NO. 1223, supra. 

o. XXI. r. 38 ( = 1882 s. 837 = 1877, 

B. 837 = 1859 s. 222.) 

(3707-5) — 0. 21, r. 38 — See NOS. 1205, 3637, 

supra. 

.0 xXI r. 39, para 1 ( = 1882, s. 839 = 

l!7 7 9 339 = 1859 s. 276 ; para (3) ( = 

1882 s. 340 = 1877, 3. 340 = 1859, s. 279). 

Rtt ARBEST. 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(3707-c) — 0. j 1, r. 39— See No. 1205, supra. 

(3708 & 37091-0, 21, r. 39 (1)— See SUB. 
SISTENCE MONEY, Bourke, O-C. 51. 

<371°)— °. 21, r. 39 (1), s. 58-Sce SUB- 
SISTENCE HONEY, Bourke, O.G. 59, Bourke, 
v«Oi 52* 

0. XXI, r. 40 (=1882, s. 337-A.) 

See ARREST. 

^ 21 ’ r ' 40 ( = Civ. Pro. Cede , 1882, 

s. 337-H)— Hivaence Act, ss. 102, 106.— The 
language of b. 337-A. Civ. Pro. Code, implies 
apparently that the judgment-debtor has to 
satisfy the Court that he is unable to pay the 
amount of the decree from poverty or other 
sufficient cause. The judgment debtor is the 
party who has to show the Court his right to 
exemption from the provisions whioh the 
judgment-oreditor has put in force against him. 
8s. 102 and 106 of the Evidence Aot imply the 
same thing. The presumption is that the 
judgment-ue>=.:2L' has not contracted his debts 
without -ic means of paying it. and, therefore, 
if no evidence at all were given on either side, 
the judgment. debtor would fail in his claim to 
exemption from the consequenoes of his own 
aot. So too, the faot of the judgment-debtor's 
poverty must be especially within his own 
knowledge, and cannot be within the knowledge 
of the creditor except to a limited extent. 
BHAIMIA AHMED ISMALJEE v. KaDIR SET 
U.B.R. 1897 = 1901, Yol. II, 279. 

(3712)— O. 21, r. 40 ( = s. 337-A. Civ. Pro , 
Code, 1882) Surety — Execution of decree — 
Right of decree-holder to proceed against surety. 
The petitioner became a surety under s. 337-A 
and not under s. 336, though the judgment- 
debtor got leave during the proceedings to apply 
for insolvency, without the consent of the 
surety. Held, the surety did not thereby 
become party to the decree, and the deoree 
cannot be summarily executed against him 
HIRa Lal V. Mansa Ram, 30 P.L.R. 1905 = 8 (> 
P.R. 1905. (24 M. 560, R.) 

(3712-a) O. 21, r. 40 f = Civ Pro. Code, 1882 
s. 337 -A)— Lunacy of judgment-debtor— Cause 

for refusing to arrest in execution of decree— Dis- 
cretion of Court in ordering arrest —There is no 
provision of the Civ. Pro. Code, expressly exem- 
pting lunatios as such from arrest, but the power 
to order an arrest at all under the Code is discre- 
tionary. 8. 337-A provides that if the judgment- 
debtor is found to be unable from poverty 
or other sufficient oause to pay the amount of 
the deoree, the Court may make an order 
disallowing the application for his arrest and 
imprisonment. In the present oase, a notice was 
issued, the wife of the judgment-debtor appeared 
and showed the oause of her husband’s lunacy 
for his inability to pay the deoree-amount, and 
the Subordinate Judge had rightly aooepted this 
oause and rejeoted the darkhast for exeoation 
the lunacy of the judgment-debtor amounting 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXlIi of 1861 and VIII of 
1859) — continued . 

to a good came within the meaning of s. 337-A 
of tbe Code for disallowing an application for hie 
arrest. BHANANBHAI v. CHOTABHAI, 22 B. 
961. 


CIy. Pro. Code (Aoti Y of 1908, XIV of 1882, 
X of 1877, XXUI ; of 1861 and VIII of 
1859) — continued* 

0. XXI, r. 46 ( = 1882 s. 268 = 1877, 8. 268 

= 1869, 88 . 236, 239, 240.) 

See ATTACHMENT. 


('3712-6; — O. 25, r. 40— See NOS. 1205, 1210, 
sup?- a. 

(37131—0. 21, r, 40. a. 47 — See APPEAL- 
DECREES and Execution of Decrees. 21 

M. 29. 

0 XXI, r. 41 ( = 1882, 8 267 = 1877 s 267 
= 1859 s. 219), 

See Attachment. 

(3714) — O. 21, r. 41 ( = Civ . Pro. Code , 1882, 
Chap. XIX, s. 267) — IJiqh Court Rule No. 183 
Order obtained by attorney against client for 
payment of cost— Satisfaction ” “ liable to be 
seized , ” meaning of — Property mortgaged by 
judg?nznt- debtor. — Au order obtained from a 
Judge in chambers by au attorney against his 
olient for the payment of costs is a deoree or 
an order to the execution of which the pro- 
visions of chapter XIX, Civ. Pro. Code, apply, 
and as 8. 267 is a portion of that chapter, its 
provisions are also applicable to proceedings 
taken in the execution of such an order. The 
word “ satisfaction ” id s 267, Civ. Pro. Code, 
causes the seotion to be applicable to all the 
property of the judgment-debtor out of whioh 
the deoree can bo satisfied, either by delivery 
in obedienoe to the deoree or by sale. The words 
liable to be seized ” in s. 267. Civ. Pro. Code, 
do not point to any particular period of time 
at which the enquiries may be made, so as to 
confine the operation of tbo seotion to a period 
anterior to the issue of process, but are words 
of description Dointiug out the kind of pro- 
perty in respect of which an enquiry oan bo 
held, viz., auy property which is attachable 
under the deoree. Where the property in 
question is admittedly the property of the 
judgment dobtor, it is pnma facie liable to bo 
seized m execution of a deoree against him ; 
and tho faot that ho has morigaged it will not 
prevent its being atiaohed and sold in exeoution 
of the deoree subj'otto the mortgago-debt. 
Jure PREMJI Trikumdas, 17 B. 514. 

(3714-n)— O. 21, r, 41 — Sec No. 910, supra. 
(3715)— O. 21, rr. 41, 46. O 40. rr. 1 to 3. 

—See attachment-subjects of attach- 

MENT, 11 B. 448. 

0* XXI, r. 42 ( = 1882,8. 233 = 1877, a. 238.) 
(3715-a) 0. 21, r. 42-See No. 347. supra . 

°‘ r ' 43 ( = 1882 . s. 269 = 1877, s. 269 
“ 1889, 8. 233.) 

See Attachment. 

io£ 716y r°3 r ‘ 43 — Limitation act, 

1908, arts. 29, 42, 27 M. 346, 

(37 1 6-a) — 0. 21, r. 43— See Nos. 2314, 8437 

supra. 


(3717)— 0. 21 r. 46 ( = s. 269 (a), Civ. Pro. 
Code, 1882 ) — Execution of decree — Attachment 
of debt — No bar to suit by creditor.-* The section 
does not intend that, while a debt is under 
attachment, the person to whom the debt was 
originally owiDg should be barred from bring- 
ing a suit in respect cf it, but prohibits only the 
recovery of the debt and the payment of it by 
the debtor to tbe creditor 8FIIB SINGH v. 
SlTA Ram, 13 A. 78 = A.W.N. 1890,194 [F., 
14 A. 162; Appr , 17 A. 198; B., 142 P R, 1894.] 

(3718)— 0. 21, r, 46 ( = Cit>. Pro. Code 

Act X of 1877, s. 269) — Attachment and sale of 
bonds Court of Small Causes — Under the 
provisions of s. 268, Civ. Pro. Code, bonds 
cannot be sold till the end of 6 months from 
the date of the attachment. A Court of Small 
Causes oannot appoint a receiver, and, there- 
fore, any bonds on which recovery will be time- 
barred before the date on whioh a sale oan 
legally be mide, oannot be mide available for 
satisfaction of the judgment-creditor's debt. 
NURSINGDAS RAGHUNATHDAS v. TULSIRAM 

bin Doulatram, 2 B. 558. 

(3719) — 0. 21, r. 46 ( = s. 268, Civ. Pro. Code , 
ISfvi) Debt secured bi/ mortgage of immoveable 
property Attchment of — Nature of such debt, 
moveable or immoveable propirty. — Hcld , that, 
for the purposes of s. 268, Civ. Pro. Code, a 
mortgage-debt is not immoveable but move- 
able property. BANTU v. GANDA SINGH, 18 

P R' 1909 = 22 P . W.R. 1909 = 1 Ind Cas. 450. 

(58 P.R. 1899. R ; 9 M. 5. Nol F.\ 18 M. 457. 
19 B. 121, 12 C. 546, 20 U. 805, 23 C. 450, 6 
C.W.N.5, F.) 

(3720)— O. 21, r. 46 ( = Cit>. Pro. Code , 1892, 
$. 263) Sale of mortgage-debt attached in 
execution , validity of. — The sale of a mortgage 
debt in pursuance of an attachment made 
uuder s. 268 of ihe Code is a legal and valid 
sale. BALWANT RAO v. MT. RATNA BAl, 14 

C.P.L.R. 5. (9 M. 5, 19 B. 121, 18 A. 469, 20 

C. 805, R.) 

(3721) 0. 21, r. 46 ( = <?. 269, Civ. Pro Code, 

1982) — Attachment of debt— Payment into 
Court— Though, under s. 268, Civ/ Pro. Code, 
1382, a debtor of a judgment-debtor may pay a 
debt attaohed by a prohibitory order uuder that 
seotion into the attaching Court, suoh payment 
is optioual with him and he is uot bound and 
oannot be compelled by summary prooess to 
make suoh payment. LACHMAN SINGH v. 
Bam Sahai, 95 P.R. 1886. 

(3722)— 0. 21, r. 46 Isolds. 268)— Fro/ii6i(- 
in 0 order— Suit to recover debt , — A suit against 
a debtor to reoover a debt will not be barred by 
the faot that the Court made a written order 
io exeoution of a deoree under s. 268, Oiv, Pro. 
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Civ. Pro Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Code, 1882, prohibiting a creditor from recover- 
ing such debt and the debtor from making 
payment thereof until further orders. Nandlt 
V. SUNDAR, 142 P.R. 1894. (13 A. 76, II.) 

(3723)— 0. 21. r. 46- ( = s. 268, Civ, Pro. 
Code, 1 882) —Decree — Execution— A ttachment 
of salary — Prohibitory order— Railway servants 
—Salaries— Small Cause Court— Jurisdiction. 
— Where a Railway servant resides, works for 
gain and reooives his salary within the looal 
jurisdiction of the Court that passed the decree 
and the disbursing officer holds his cffice beyond 
the local jurisdiction of that Court, the Court 
cannot attach the salary that fell due and that 
was to fall due, hv a prohibitory order, under 
8. 268 of the (Jiv. Pro Code issued to the 
disbursing officer SAYADKHAN v. DAVIES, 5 
Bora.L.R. 803 = 28 B. 198. 

(3723 a) — 0.91, r. 46 ( = Civ. Pro. Code, 1859, 
ss. 236, 243, 246) — Suit by judgment-creditor to 
recover debt due to ]udgmtnt- debtor — Not main- 
tainable. —A judgment-creditor attached, in 
execution of his decree, a debt due to the judg- 
ment-debtor by A B. The Court executing the 
decree directed the judgment-creditor to sue 
A B as he denied the debt. Held (Lindsay, J. 
dissenting ) that the judgment-creditor could not 
sue as he was not the assignor of the debt, nor 
was be appointed manager to sue the debt 
under s. 243, aDd h. 246 did not apply .as there 
could not be possession of a debt, such as was 
necessp.rv to bring the case under that, section. 

jowri Hal v. Mahomed boosein, 24 P. 

R. 1874. 

(3724) — 0. 21, r, 46 (=s. 268, Civ. Pro. 
Code, 1382)— Compulsory deposits— Provident 
Funis Act (IX of 1897), s 4. A '‘compulsory 
deposit ” made under s. 4 of the Provident 
Funds Aot, 1897, is not liable to be attaohed 
under s. 268 of the Civ. Pro. Code, 1862. 
VEERCHAND v. B B. & C.I. RY-. 6 Bom. L R. 
921 = 29 B. 239. 

(3724 -a) — 0. 21, r. 46 ( = CfU. Prj. Code, 1859, 
ss. 236, 243 ) — Appointment of plaintiff as mana- 
ger— Debt disputed— Irregularity in attachment 
of dobt —Plaintiff sued for a debt as manager 
appointed under s. 243, Civ Pro. Code. 
He wan appointed manager before attachment 
of the debt under s. 236, by prohibitory order, 
and though defendants were subsequently serv- 
ed with prohibitory orders, no such order was 
served on the defendant. Tho debt was dis- 
puted. Held . that plaintiff’s suit as manager 
was maintainable though tho debt was dis 
puted. Held, also, that though the attach- 
ment did not precede the appointment jet his 
“it was maintainable, as it was not shown 

that defendants had been prejudiced by the 
irregularity. The attachment was not mvalid- 

the prohibitory order not bemg served 
n a n e the y jadgment.debto y r. NEBRA.t v. UTTAM 
CHAND, 67 P.R. I 877 * 

’ (37251-0. XXI, r. -16 -See DEBT, 10 W.R. 
149. 
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1 ClY - * ro : Code (Ac * s Y of 1908, XIV of 1882, 
X o 1877, XXIII of 1861 and VIII of 
iaoy) — continued. 

(3726) — O. 21, r. 46— See EXECUTION OF 

decree Transfer of decree for fxf 
cution Execution out of court’s 
Jurisdiction, 3 C.L.R. 30. 

,nio 727 ^ - 21 * r - 46 — Limitation Act 

1903, s. 15, 13 A. 76 = A.W.N. 1890, 194. 

(372 7 *a) O. 21, r. 46— See Nos. 1278 1279 
Io23, 2908 a 3715, supra and Nos. 3783," 3784* 

XllJT* CL % * 

, (372 nl7°- 21 ’ r - 46 ’ s - 63, o. 38, r. 12 
(-ss. 26e r 285 and 490, Civ. Pro . Code, 1882) 

Attachment before judgment : of debt due to 

judgment-aebter- Decrees of Small Cause Court 

and original Court- Pay ment by debtor of 

ludgment-deblor into Small Cause Court- 

Voluntary payment- Liability c f debtor to nL 

llfn-Effta o / s. 490 o, the Code.— -I jJZ 

a“ d alI W p COr p S pa9ssd a « aiQ8t kim. one by 
Small Cause Court and the other by Mnnsifl’a 

Court, both nemg preceded by attachment 

before judgment of a debt due to him. The 

debtor of tho judgment. debtor paid the amount 

withstand ° tUS SmaI1 Cause °ouft. not- 
withstanding a notice issued bv the MunsiS's 

Court prior to attachment after decree in Small 

Cause Court, to pav the amount of its decree 

Held that the pa, ment into the 8mall Cause 

Court was a voluntary payment, at his own 

nsk m a Court of inferior jurisdiction, with a 

fall knowledge of the attachment by the higher 

~ourt. There was therefore no ‘realizatiof ’ 0 f 

the money pa.d by the debtor into the Smal 

Can e Court in the proper sense of the term 

by that Court. He was therefore liable to pay 

the amount once again The effect of e 490 

C,V. Pro Code, is to put a person attaching 

before judgment in the same position as ,f hf 

had attached, after decree, if decree is passed in 

h,s favour alter attachment before judgment 

RAMASAWMY UDAYAR v. CHAKr!p!^ 

CHETTIAR, 17 M L J 488. UHA KRAPANY 
(3728-al — O. 21, r. 46, s. 64 1 = Civ Pin 

Code 1859, s. 240 -Alienation pending at fact 

mint. An alienation which i s DU u ‘ / a nd vo d 
because made whilst an attachment was subsist 
mg, cannot be validated by the removal 0 f The" 
attachment. RAMCHARAN Car, v Tnalr! 
SAHU, 12 B.L.R 413, Note = 14 W r' TU 
[Net F., 24 W.R. 56.] "**• 

(37291-0 21. r. 46, s. 64-Sec ATTACH 
MENT — ALIENATION BEFORE ' 

.1 B H.C. 159. 9 W.R. ^ f^HMENT. 

9 W.R. 307, 1 N.W.P. 125, l N.W.P 114 
(3730)— O. 21. r. 46, s. 73 ( = ss. 26R9Q* 

Clv * P j 0 ' } i3fi2)— Attachment— Injunc- 
tion ordered- Execution application struck Tff 
whetlier pending— plaint, for rateable distribu 1 
tion . — Plaintiff applied in April 1900 f ™ 
attachment of 1st defendant’s right tn r 
a monthly allowance and for an ininn^ ® 
directing the disburser of the allowance to nav 
it into Court as it fell due. The Court dM 
attaoh the right, but directed notice toSsaue as 
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CIy. Pro. Code (Acts Y of 1008, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1959) — continued, 

regards injunction and, on 4th May, 1900, 
made the order, as regards the iojunotion, 
absolute. Subsequently, payment not having 
been made, the Court struok off the plaintiff’s 
execution application, on 18th July. Held , 
that tho ordor of 4th May cannot be taken as 
an order effecting an attachment under s. 268, 
Civ. Pro. Code, 1862, and that the last order 
dated * 1 8th July disposed of the application 
finally, and that consequently plaintiffs had no 
right to claim reteable distribution. T. RAN- 
GANATHA TAWKER v. T SEETHARAMA 
CHETTY, 7 M.L.T. 1 10 = S Ind. Cas. 820. 
<4 M 483, R.) 

(373D— 0. 21, r. 46, s. 73 f = ss. 268, 295, 
Civ. Pro, Code, 1882)— Execution — Attach- 
ment — Rateable distribution —An allowance 
due to a judgment-debtor was attached in 
execution of a decree, aud the disburser of 
the allowance was directed to pay the amount 
of allowance into Court. But the disburser 
having failed to comply with the direction of 
the Court, the execution was struck off. Sub- 
sequently the allowance was realized in execu- 
tion of the decrees of other creditors of the 
judgment debtor, and the deoree bolder, whoso 
execution had been struck off, olaimed reteable 
distribution. Held, that the direction of th6 
Court to the disburser to pay the allowance 
into Court did not amount to an atfcaohment of 
the allowance under s. 268 of Act XIV of 1882, 
that as the execution application was finally 
struck off, there was no right to rateable dis- 
tribution of apsofcs realised at the instance of 
other creditors. 8EENI ASANUSAN ROWTHEN 

V. Karuppan CHETTY, 8 Ind. Cas. 145. 
(4 M. 383, F.) 

(3732)— O. 21, r, 46 and O. 38, rr. 6, 12 
(=>Civ Pro Code, 1882, ss. 269, 483.490)— 
Attachment before judgment— Decree in favour 
of attaching < redit )> — Subsequent vesting of judg- 
ment debtor's estate in i^icial assignee — Right 
of official assignee as against attaching creditor, 
— A creditor obtained an oraor under 8. 483, Civ 
Pro, Code, attaching before judgment a certain 
sum of mouoy deposited by the defendant with 
another, and subsequently obtained a deoree. 
Later on, the judgment-debtor having been 
declared an insolvent, his estate vested in the 
official assingee, who preferred a claim to the 
money under attachment. Held that s. 490 of 
the Code provided that when property was 
atfcaohod before judgment and a deoreo was 
given in favour of tbo plaintiff, it was not neoes 
sary to re attach the property in oxeoution of 
the deoreo. Tho ordor of attachment did not 
purport to deal with any question of title. It 
prevented alienation and did not confer title. 
It gave the judgmont oreditor certain rights in 
exeoution. It did not oporate, when these 
rights were not exoroised before the presenta- 
tion of a petition in insolvency, so aR to create 
in favour of tho judgmont-oreditor a title which 
prevailed against that of the offioial assignee 
under a vesting order of insolveuoy made after the 


Civ. Pro. Code (Acti Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

order of attachment. As, under the Code, an 
attaching oreditor did not obtain a oharge or 
lien on the attaohed property, there oould be 
no question of the debtor’s property vesting in 
the official assignee subject to an equity in 
favour of *he attaching creditor. Consequently, 
the offioial ansinee was entitled to the money, 

Krishnaswamy Mudaliar v Official 

ASSIGNEE OF MADRAS. 26 M. 673. F., 29 

B. 405 = 7 Bom-L.R, 498 ; R , 5 P W.R. 1909 
= 6)P.L.R. 1909 ; D, y 30 M. 413 = 17 M.L.J. 
334 = 2 M.L.T. 365.] 

(3733)— O. 21, r. 46. O. 38. r.6, — £>ee LIMITA- 
TION ACT, 1908, s. 15, 17 a. 198, P.C. 

(3734) — O. 21, r. 46. O, 40, rr 1,2.3, 0. 21. 
r. 83 — See 8ALE — SALE IN EXECUTION OF 

decree— Miscellaneous, 3 B.L.R. A.C. 

320=14 W.R. 406, note. 

(3735)— O. , rr. 46. 48, s. 113— See 
attachment— General, 30 C. 713 = 7 C. 
W.N. 821. 

(3736)— O. 21, rr. 46,48, 3— Debt a tt cli- 
me nt of — Debt payable bij non-resident outside 
jurisdiction — Fxc- uting Court , p r ieer of , to 
execute decree outside jurisdiction — Precept, 
object of. — It is not competent to a Court, .in 
execution of a deoree for money, to attach, at 
the iDstaDoe of the deoree-bolder, a debt 
payable to the judgment-debtor by a non- 
. resident, outside the jurisdiction. One of the 
exceptions recognized to tho geuoral rule that 
no Court oan exeoute a decree in whioh the 
subjeotmatter of tho suit or of the application 
for exeoution is property situate entirely outside 
the local limits of its jurisdiction, is in cases of 
decrees for sale of mortgaged properties ; others 
have been recognised by the new Civ. Pro. 
Code in oases of attachment of salaries of public 
officers under 0 21, r. 48, and of sale of an 
entire estate, situated within the local limits 
of the jurisdiction of more Courts than one, 
under, r. 3 of 0. 21. Oitar: — The object of a 
preoept is to enablo a deoree-holder to obtain 
an interim attachment where there in ground 
to apprehend that ho may otherwise bo depri- 
ved of the fruits of his deoree. BEGG I)UNLOP 

& Co. v. Jagannath Marwari, 14 GLJ, 
228. 

(3737) — 0. 21, rr , 46, 52— Annuity not due, 
\f gamishable — Anticipatory attachment of 
money cxfeclant to reach the hands of public 
officer. — A conveyance of all properties by a 
person in favour of hiR sou for the payment of 
his debts provided that the purchaser would 
pay the vendor a monthly sum of Rs. 4,000 
tho first payment to be made on 1st Ootober 
1905, and the payment of every succeeding 
month, ou tho first day of the month following. 
The deed further provided that the vendor 
would not, by mortgage or otherwise, seek to 
change or alienate the allowanoe-payable tohim J 
and that, on no aooonnt and under no oirouni' 
' etanoes, was the allowance to beooxne payable 
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CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 

to, or demandable by, any person other than the 
vendor or his duly constituted attorney. There 
was also a provision, that, so far as was consist- 
ent with the then subsisting mortgage executed 
by the vendor himself, the allowance payable 
was to be a first charge upon a specified share 
of the estate. A decree holder or the vendor 
applied for recovery of the judgment-debt by 
attachment of the allowance of Hs. 4,000 from 
April 1910, up to the date of realisation, and 
also for rateable distribution of a sum of money, 
whioh had been already deposited in Court and 
represented a portion of thegallowance due to 
the judgment-debior from November 1909 to 
January, 1910. He further asked that the 
allowance for the mouths of February and 
March, 1910, which bad already accrued due 
might be attached and made available for the 
satisfaction oi their dues : Held , that an 
annuity, not yet due, was not garnishable 
under the provisions of the law, and that 
r. 46 of O. 21 of the Code was of no 
assistance to the decree-holder. (9 C.W.N. 
703, D.) The term “ debt ” in O. 51, r. 46 of 
the Code is used in its legal sense of a debt 
either due or accruing due. R. 52 of O. 21 of 
the Code applies ouly where the property to be 
attached is in the custody of a publio olfioer. 
It does not allow of an anticipatory attachment 
of money expectant to reach the hands of a 
public officer, and is restricted only to money 
aotually in his hands. RAJA PADMANUND 

Singh v. Rama Prasad Malvi. 14 C.L.J. 
127. ,(22 B. 39, F.) 

(3738) — O. 21, rr. 46, 52, 58, 60, 63 ( = 
ss. 268, 272, 278, 280 and 283, Civ. Pro. Code , 
ig82)~ Attachment by prohibitory o>der— Re- 
moval of attachment— Declaratory suit— Dis- 
cretion of Court, when to be inter feted with — 

Specific Bdiel Act a of 1877), s. 42.-8 272 of 
the Code applies to the investigation of 
claims arising out of attachment by prohibi- 
tory order under s. 268, and, therefore, a party 
aggrieved by an order passed in the ciroum- 
stances under 8- 272 has a remedy under e 283 
of the Code. (27 M. 67. 13 M.L.J. i67 Appr.; 

4 B. 323, Dis Appr.) The ooly difierence 
between a suit unaer e. 283 of the Code and 
g 42 Of the Specific Relief Act is that, in the 
former oase the period of limitation is shorter. 
Where a Court has exercised its discretion 
and granted a declaratory decree, the appellate 
Court errs in interfering with the exero.se of 

that discretion merely on the 8'?“^ *“t the 
loinHff had a remedy open to him other than 

ess nxsnz 

608 = 3 Bur. L T. 34. 

,o 7391-0. 31, rr. 46, 54 < = ss. 268, 274. Civ. 

_ V, iRR2)— Decree— Execution— Attach- 

In, -A p'urell usufructuary mortgage with pot n 

Zion-Sey-ieclee against mortgagee-Mt * • 


CiY. Pro. Code (Acta Y of 1908. XIV of 1882 
X of 1877, XXIII of 1661 and VIII of 
1859) — continued. 

achment and sale of the mortgage-dtbt— Practice 

and procedure. — A mortgage exeouted a purely 
usufruotuary mortgage with possession of 
oertain lands, a oreditor of the mortgagee, 
having obtained a mouey-deoree against him, 

, attached the mortgage-debt under s. 268 of ihe 
, Code of 1832 and at the couri-sale purchased 
it himself. The oreditor then sued to recover 
the possession of the iaud B : Held, that, as the 
mortgage in question was purely usufructuary 
there was no debt due from the mong&gor 
which could be attached under s. 268 ot the 
Code of 1882 ; and that, therefore, the attach- 
ment and sale gave the creditor no right to 
possession of the mortgaged land. Held , also, 
that, in the oase oi a purely usufructuary 
mortgage, where there was no debt payable by 
he mortgagor, the procedure by attachment 
under s 263 was inappiicabi 01 the procedure 

should be by attachment, under s. 274 of the 
interest in immoveable property and its sale in 
accordance with the provisions of the Code. 

Manilal Ranchhod v. Motibhai Hema- 
BHAI, 13 Bom. L.R. 233. 

(3739-a)— O. 21, rr. 46 and 54 (ss. 268 
274, Civ. Pro. Code, 1882 ,)-Debt secured by a 
mortgage of immoveable pi operty— Moveable 
properly Decree Execution. — A debt secured 
by a mortgage of immoveable property is for 
the purposes of execution of a deoree under the 
Code of Civil Procedure, to be regarded as 
moveable property ; and can, in execution of 
such deoree, be attached and sold in the 
manner provided for by s. s 26S of the Code 

Bholanatha v. Bai Kashi, 4 Bom. L R is 
= 26 B. 305. ' 10 

(3740)— O. 21, rr. 46, 54 — See Bond, 10 M. 
169. 

\VR 4 26T°* 21 ’ rr ‘ 46> 5i "” Sfe PROCESS, 10 

(3742)— 0.21, rr. 46, 54— -See SALE— SALE 
IN EXECUTION OF DECREE — MISCELLANE- 
OUS, 18 M. 437 = 5 M.L.J. 60. 

(3743) O. 21, rr. 46, 54, s. 64 ( = ss. 268 
274, 276, Civ. Pro. Code , 1882 )— Attachment of 
mortgage-debt— Covy of order not affixed in 
Court-house— Subsequent assignment "of mort- 
qage-bond- Assignment bonafide and for valuable 
consideration— Priority of assignee.— A mort- 
gage-bond was attaohed in execution of a money 
decree, but a copy of the attachment order was 
not affixed in the Court-house as required by 
s. 268 of the Code. Four days after attach- 
ment, the present plaintul took ad assignment 
of the mortgage-bond. The plaintiff, thereafter* 
brought a claim oase, which was, however* 
rejected. Hence the present suit. The ques- 
tion for deoisioo was whether or not the plain- 
tiff was entitled to priority over defendant, the 
attaching-creditor. Htld, it was found by the 
lower Court that the assignment was made in 
good faith and for valuable consideration. It 
was also found that no copy of the attaoh- 
menfc order was affixed in the Court-house, 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859)— continued, 

Consequently, under b. 276 of the Code, the 
attachment was ineffectual and the plaintiff’s 
title must prevail. 8ATYA CHARAN MUKHER- 
JME v. MADHYB CHUNDER KARMOKAR, 9 
C.W.N 693. 

(3744)— 0. 21, rr 46, 54. s. 64 ( = Civ . Pro. 
Code , 1859, .<s. 235, 239. 240) — Attachment — 
Alienation service of process — Where an attach- 
ment of land is made by a written order under 
e. 239, Aot VIII of 1859, the three conditions in 
b. 236 must be fulfill' d, viz. Alt the written order 
must be read aloud at some place on or adjaoent 
to such land, (2) it must be fixed up in some 
oonepiouous part of the Court-house and, (3> it 
must be fixed up in the office of the Collector of 
the Zilla in which rhe land is situated, in order 
to render any private alienat iou of the property 
attaohed null and void under e. 240. INDRA 

Chandra Babu v. the agra and Master- 
man’s Rank, 1 B L R.S N. 20 (a). [N.F., 83 
P.R. 1898 ] 

(3745)— 0. 21, rr. 46. 54, s. 64 — See ATTACH- 
MENT — ALIENATION DURING ATTACHMENT, 
4 B.L.R.A.C. 24 = 12 WR 491. 

(3746)— O. 21, rr 46.54, s 64 - See ATTACH- 
MENT-SUBJECTS OP ATTACHMENT, 2 B.L. 
R.A.C. 108=10 VV.R. 447. 

(3747) — O. 21, rr. 46, 58 (Civ. Pro. Code , 
1882, ss. 268, 278) — Attachment by prohibitory 
order— Objection to attachment.— Where speoifio 
moveable property nas been attached by a pro- 
hibitory order under s. 268 of tbe Code, an 
objection oan be rai-ed to rhe attachment under 
s. 278 thereof. Kh sno RAO IvUNBI v. MUKA 
TELI, 14 C.P L R. 124. (24 M. 20, R.) 

(3748)— O. 21, rr. 46, 58. 59, 60. 61 ( = Ciu. 
Pro. Code. 1882, ss. 26N, 278. 279, 280, 281) — 
“ Possess ” and “possession” include constructive 
possession— Attachment of aebt not secured by 

negotiable instrument— Claim— Limitation Act 

(XV of 1877), sch. II. art. 11. — When a debt 
not secured by a negotiable instrument is 
attached under h. 208, Civ. Pro. Code, a olaim 
oan be preferred by a third party and investi- 
gated under s. 278, Civ. Pro, Code; and an 
order disallowing the claim is subject to tho 
operation of s. 283, Civ. Pro. Code, and art. 11, 
soh, II, Limitation Act. Ss. 278 to 281, Civ! 
Pro. Codo, are not. restricted to properties 
under attachment which are oapableof taugible 
or physical possession. The words “possess” 
and " possession ” in the olaim sections of tho 
Codo include constructive possession, or pos- 
session in law, of debts and other intangible 

property. Chidambaram Pattar v. Rama- 
samy Pattar. 27 M. 67, F B. (24 M. 20. Di<s.\ 
[xi., 33 C. 487 = 3 C.L.J. 293, 4 L.B.R, 289,] 

(3749)— O. 91, rr. 46, 64, 66, 70, 79 (3) ( = 
Civ. Pro. Code , 1882, ss. 268, 284, 287, 301). 
—The Court has no powor under b. 268, Code 
of Civil Proooduro to call upon a person warn- 
ed by tho Court not to make payment to his 
oreditor, to show oauso why he should not pay 


Civ. Pro. Code (Acts Y of 1908, XIV of 1889. 
X of 1877, XXIII of 1861 and VIII of 
1859 ( — continued. 

his debts into Court, under s. 268 it is optional 
with the debtor to pay the amount of his debt 
into Court. If the Court is -atisfied that there 
is a subsisting debt, tho d -l.t must be sold 
(s. 284), and delivery is to he m:ide under 

8. 301. SlRIAH v. Muckanachary, 10 M. 

194 . 

O. XXI, r. 48 (New). 

(3749-a) O. 21. r. 48 - Debt payable to judg- 
ment dcbtor\by non-rfsutent outside jurisdiction 

if may l c attached— Execution . — It is not com- 
petent to a Court, io execution of a decree for 
money, to attach, at tho instance of the decree- 
holder, a dbbt payable to tbo judgment -debtor 
by a Don-resident ours., . ; j .rUdiotion. 

Begg, Dunlop, and go. v. Jgannath 
Marwari. i 6C.W.M. 402. 

(S749-6) O. 21. r. 48— See NOS. 1280, 3735, 
3736, supra. 

— O. XXI, r. 90 (New). 

(3742-c) — O. 21 . r. 50 — Sec No. 991-a. 
supra. 

0. XXI, r. 51 ( = 1882. s. 277=1867. s. 270 

= 1839, ■. 217.) 

See ATTACHMENT. 

(3749-d)— O. 21, r. 51 — See No. 1281, supra. 

(3750) O. 21, rr 51. 52 ( = C»v. Pro. Code. 
1959. s. 237). Act XX) II of iMil. s. 11 — Rival 

decree-holders— Attachment - Appeal. — A, a judg- 
ment-debtor, had funds m the hands cf a publio 
officer, whioh B, C a J D, severally attached 
iu exeoutiou of docreis obtained by them res- 
pectively in the same Court against A. B attach- 
ed before C and D. and applied by petition 
that his decree might bo first satisfied. C and 
D put in similar petifn . -. Tbo Court below 
took up all the petitions together, and ordered 
that B, C, and D should or*''h receive rateablv 
a part of the fund in question. B. C and D 
appealed separately <. u*;» making A, the judg- 
ment debtor, and tho other decree-holders res- 
pondents. Held, that the decree-holders, B. 0. 
and D had no right of aopcal against the rival 
deoree-holders; that the order of the lower Court, 
taking up all the together, practically 

made B,l_>, and D. paru s to (h* hoaringj and 
that haviug been mane pirties regularly * they 
could not be struck off i v the appellate Court 
on i he ground that they should not have been 
made parties. &< td by he m * j-^r » ! y 1 Maepher- 
son. J., dissent ig) that B,C. or D, had no 
right of appeal even against, the judgment- 
debtor. Macphcrson, J Though no appeal 
would lie as regards iho rival decree-holders, 
the appeal was maintainable as regards the 
judgment-debtor alone. DERN DYAL 8AHOO 

v. Radhamuddun Mohun Doss, B.L.R. 8up. 
Yol. 927-9 W.R. 223. 

(3750.a)-O, 21, rr. 51, 62 -S* COURT, 10 
W.R# 43. 
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Ciy. Pro, Code (Acts Y of 1908. XIV of 1882 

f ° l r 7 V X Y li * 1861 aQd VIII oi 
1859) — continued. 

= lSs r - 2 5 37. , r ,882,8 - 272 = 187?1 8272 
See Attachment. 

irsq ? 1 ^ 0 ' a V r - Q 62 ( = S - 272 ' Pro Code, 

1882)— Scope of.- S. 272 is applicable only to 
ca 86 B where the property is in ihe custody of a 
Court or public offioer, aod belongs to the judg- 
ment-debtor, and not where it has been declared 
to belong to the plaintiff. The remedy in suoh 
oases is to sue to recover possession. Raja 

Padmanund Singh y. Chandi Dat Jha 

1C.W.N. 170. 

(3752) — 0. 21 . r. 52 ( = Civ . Pro. Code , 1882, 
s. 272)— Attachment of rent of land leased out by 
Collector — Mode of effecting attachment.— 
Where the lands of a debtor are leased out by 
the Collector under the provisions of soh. Ill of 
the Code, an attachment of the rents of those 
lands oan be effected only under tb is rule. 

JUGRAJ HEMRAJ v. KlSSAN SINGH, 3 C.P L 

R. 147. 

(3753)— 0. 21, r. 52 ( = old s ■ 272) — Applica • 
tionfor money deposited in Court— Procedure.— 
Where plaintiffs, obtaining a decree upon oertain 
hoondees against K and P, apply for payment 
of oertain moneys deposited in Court in a suit 
in whioh D was plaintiff, and whioh had been 
attached by them ; the ground of the applica- 
tion being that D had recovered a decree on 
certain hoondees fraudulently transferred to 
him by K and P, held that the question of the 
title of the plaintiffs as against L> to have their 
debt paid out of the money in deposit ought to 
have been deoided in the Court in which it was 
in deposit, and a reference to a regular suit 
would be wrong. DEBEE PERSHAD v. GUJA- 
DHUR RAM. 20 W.R. 73. 

(3754) — O. 21, r. 52 f = Civ. Pro. Code, 1E77 
s. 272) — Quaere — Order under — Finality. — 
Whether an order by a Court made under the 
proviso to 6 . 272 of the Code is intended to be 

final. Gopee Nath acharjee v. achcha 
BIBEE, 7 C. 553 = 9 C.L.R. 395. 

(3755) — O. 21, r. 52 — See OFFICIAL 
TRUSTEE, 12 M. 250. 

(3756)— O. 21, r. 52— 8uit to set aside an 
order contemplated by the proviso to — See 

Right of suit— Orders, Suits to set 

ASIDE, 19 C. 296. 

(3756 a) — O. 21, r. 52 —See NOS. 1281, 3437, 
3737, 3738, 3750, supra. 

(3757j_0. 21. r. 52, s. 88 — Running of 
interest stopped — See CONTRACT ACT, 1872, 
ss. 2 (c) , 37, 38 and 67. 4 M.L.T. 335. 

— O.XXI. r. 33( = 1882, s. 273 = 1877 , 8.273). 

See ATTACHMENT. 

0758 )— 0. 21, r. 53 ( = s. 273. Civ Pro. Code. 

2377 ) — Penultimate clause of s. 273 applies to 

decrees other than money decrees.— The provi- 
- — - 273 are applicable 


ciecrees vum* %,'w* — - 

eions of the first clause of s. 273 are applicable 

where two deorees for money are being exeoufced 


Civ. Pro. Code, (Acts Y of 1908, XIV of 1882 

?859 187 V XXUI 0t 816i VIII of 

1859)— continued. 

by the same Court, though they may not have 

K-nau PaS n d b7 th ® Sam8 Court SULTAN 
rp G ? q LZARI Lal - 2 A 290 = 4 Iud. Jur 
359. [/?., 28 A. 77 I = 3 A.L J 5P5-AWM* 

1906, 237 = 1 M.L.T. 247.) 5P5-A.W.N. 

?’• r 53 — Attachment already 

made-Apphaahihty of O. 21, r. 53.-0. 21 

* ‘ 6 also to oases where the attach- 

ment was already made. GORGALA VENKAYYA 
v. MUGUNTA LAKSHMIAH, 22 M.L J. 394 . 

18S2)-7r 0 ' *}' ■ r - 5 , 3 ( = s - 273 - Civ - Pro - Code, 
txecltiui t a”’ saie , on ™°rlgage attachable in 
an f c, !'~ A decree lot sale upon a mortgage 
* 9 j° a deoree for money and can be attached 
and sold in execution of a money-decree under 
the penultimate olause of s. 273 of the 

Delhi London Bane Ld v KunwaI* 

fo A ^ T o B SlNGH ' 8 A ' L * J ' 585, F.B = A W N 

8® 5 ' vn = n 217 = 28 A ' 771 ' 'A.W.N.* 

1885, 123, Overruled ; A.W N 1893 07 a 

501. 4 O.W.N. S N. 35, 6 C W N 5 ql' 

I 28 M. 244, Not F ; 2 A. 290 kg’ ' 91< 

lftq 3 ^ 60 ’r°' 21 ’ 53 , = s -273, Civ. Pro. Code 
18SJ) -Asstgnmenl oi drcrce- Attachment, effect 

of, on execution arplicatitm bp assignee .-^ here 

A tbC . D '^ r,ot Court was transferred to 

A, and he applied for the execution of the 

wmder s 273 Civ ’p th ® “^nwhile attached 
under s. 2 73, Civ. p ro . Code, by a Munsiff’a 

Court and the District Court consequently re. 

ected theexeoutiou application on °he ground 

hat the decree oould not be executed owing “o 

the attachment. Held, that the order was 

right. The terms of the seoond para, of s 273 

are imperative, and the District Court had no 

alternative but to stay execution and refuse A's 

application. A’s remedy was to i • 

in the Muusifl’s Court. CHITTALOOR Yerra 
MUSALA REDD! V PATHANGI RAMAIYA 
OTERS, 7 M I T. 83. u AND 

(3751) — O. 21, r. 53 ( = Civ. Pro. Code 18RQ 
s - 273 ^ Money. decree. A deoree upon amort' 
gage is not a m jney-deoree within tbe meaning 
of s. 273, Civ. Pro. Code. Baij Nath LOHEA 

V. Binoyendra Nath Palit 6 c w w « 

(4 C.W.N.S.N. 35. F.) [F . , 2 C.L.J 499 •/? 

3 A.L.J, 585, P. B. = A . W.N. 1906 237^' 

1 M.L.T. 247 = 28 A. 771.] * 7 

(3762) — O. 21, r. 53 ( = s. 273. Civ Pm 

Code, 3 . 882 )— “ Decree for money”— Mortgage 

decree, if %s a decree for money.- An ordinal 

mortgage-decree is not a decree for 7 

within s. 273 of tbe Code. MacnaghtenT 
SURJA Prasad, 11 C.L.J. 78 = 3 Iud Ca. 302.' 

(3673)— O. 21, r. 53 ( = s. 273, Civ. Pro mul 
188 2)-Dec’ees zn a suit for dissolution of part- 
nership— Money-decree— Attachment— Sale —A 
deoree in a suit for dissolution of partnership if 
for the purposes of execution , to be regarded as a 
money-decree. It can be attached but cannot 
be sold ; and the only remedy respecting it ?« 

| the procedure under s. 273 of the Civ pL 

I Code, 1882. 8IDLJNGAYAV. 8 HANKAR*apa r 

Bom. L R. 529 = 27 B. 8fiB. 5 

i * 


C, 11—123 
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Civ. Pro. Code (Acts V of 1908, XIV of 1882, 
X of 1877. XXIII of 1661 and VIII of 
**59 — continued, 

<3764/ — 0 21, r. 53 ( = s. 273, Civ. Pro. 

Code, 1882) — Execution of decree — Order attach- 
ing the decree — Eff» ct of — Want of jurisdiction 
lo proceed with execution — Sate w thout jurisdic- 
tion— Vali<ii(>/ '.f suck sale. — Toe Subordinate 
Judge, before whom the present execution case 
was peudiog, received from a Munsifi’s Court 
an order attaching the decree under 3. 273 of 
the Code, instead of giving effect to the attaoh* 
mum oruer, he returned it to the Munsifi on the 
ground that it did not state the amount of the 
deoree, under which it was issued and proceeded 
with the execution, which resulted in the salo 
in question. Bold, that the Court, on reoeiv- 
ing the attachment, order was bound to comply 
therewith. Under s. 273, the attachment of 
the deoree has the effect of staying further 
execution and of debarring tho Court from 
proceeding luriher until that bar has been 
removed in either of the ways specified in that 
section, Tho Subordinate Judge had no juris- 
diction to proceeu with the sale in question and 
the sale, therefore, was invalid. MANIK LAL 

Bead v. Banmali Mukerjee, 32 C. n04 = iC 
C.W.N. 193 — 3 C.L J. 27. 

(3765) — O. 21, r. 53 [ = Civ. Pro. Code , 1882, 
s. 273)— Decree — Execution — Attachment of 
decree. — In order to realise his money due under 
his decree, a decree-holder canuot apply to the 
Court for sale of a decree in favour of his judg- 
ment-debtor, but must recover the money by 
proceeding under s. 273 of the Civ. Pro. Code, 
1882. TaKIYa BEGAM v. SlR.A J UDDAULA, 
A.W.N. 1385, 123. [ Overruled , 28 A. 771 = 

3 A.L.J . 68o=l M.L.T. 247 = A.W.N. 1906, 
237 J D., 2i A. 405.] 

(3766)- 0. 21 ; r. 53 ( = Civ, Pro. Code , 1832, 
8, 273) — Attachment cf decree — 67 ay of execution 
of attachment, decree — No permanent incapacity 
to execute . — An attaohraouL of a decree under 
s. 273 of tho Code prevented tho Court from 
proceeding with the execution of tho deoreo 
attaohed, but did not render it incapable of 
execution by tho dccroe-holder or destroy the 
decree holder’s interest in it. It merely delayed 
the realisation ol his interest in it. There was 
nothing to prevent an execution application 
being filed by him. PaTUMMA v. 1D1V1 BEARI 
13 M.L.J, 265. [/?.. 5 Ind. Cas. 56.] 

(3767)—0. 21, r. 63 ( = Cii>. Pro. Cone, 1882, 
s. 273)— Allachmtnt of for, closure dcc:,e— Pro- 
cedure to be adopted. — On an attachment being 
made at tho instance of a deoree holdor, of the 
right and inioresi of a deoree-holder, 111 a 
foreclosure decree, the procedure to bo adopted 
is that laid down in the latter part of s. 173 of 
the Civ. Pro. Code, that is, to prevont the 
original deoreo-bolaer from exoouting or trans- 
ferring the decree. It is not competent to tho 
Court to substitute the atlaohing creditor’s name 
and to allow him to pursue tho execution. 

Barhma Din v, Baji Lal, 26 A. 91 = A W.N. 
1903, 206. [«., 28 A. 771, F.B =3 A.L.J. 585 

= A.W.N. 1906, 237 = 1 M.L.T. 247. J • 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882,. 

X of 1877, XXIII of 1861 and VIIII of 
1859) — continued . 

(3767- a) — O. 21. r. 53 — Execution of the * 
attarhed decree — Persons entitled to apply — 
Assignee decree-holder , — Under O. XXI, r. 53, 
Civ. Pro. Code, a Court receiving a notioe of 
attachment of its decree from another Court is 
bound to stay execution of its decree, until the 
attaching Court canoels the notice or the holder 
of the attached decree applies for execution. 
Under that rule, tho only two persons who can 
take out execution are the holder of the attached 
decree or the attaching creditor. The assignee 
from the holder of the attaohed deoree cannot 
apply for execution of the attaohed deoree. 

Thirvengadam Pillai v. Doredla sub- 
BIAH, 1912, M.W.N. 176 = 11 M.L.T. 144. 

(3767-M— O 21. r. 53 — Mortgage decree holder 
— Execution against another decree for sale 
— In any lawful manner, — O. 21, r. 53, Civ. 
Pro. Code, lays down lhat tho holder of a decree 
sought to bo executed by the attachment of 
another deoreo for sale, in enforcement of a 
mortgage or charge, shall, as the representative 
ol the holder of the attaohed decree, be ontitled 
to execute such attaohed deoree in any manner 
lawful to the holder thereof. The mortgage 
interest under tho decree inoludes tho right to 
soil the property in default of payment, and no 
order for sale of that decree is necessary in order 
to enable the mortgage-decree-holder to sell it. 

Kuppusami Iyengar v. Subbaraya Havu- 

THA MUNDA NAINAR, 1921, 1 M.W.N . 1. (5 

M.L.T. 278, 26 B. 305, 1910, M.W.N. 4, R.) 

(3769) — O. XXI, r. 53 — Attachment oi deoree 

— Rights of atlaohing creditor and original 
deoree-holder— See EXECUTION OF DECREE— 

General. 9 M.L.T. 312 = 21 M.L.J. 577 = 9 
Ind. Cas. 786. 

(37G9i — O. 21, r. 53— S(C PARTNERSHIP- 
MISCELLANEOUS, 5 Bom. L.R. 529, 27 B. 
556. 

(3770) — O. 21, r. 53— Right of pre-emptor 
to execute deoreo in favour of the vondco — See 

Pre-emption— Right to Pre empt, S O.C. 
186. 

(3770-n) — O. 21. r. 53 —See NOS. 357. 359, 
9S2, 1152, 1282, 1283, 1340, 3343, 3455, 3573, 
3574, supra. 

(3770 b)-0. 21, r. 53, s. 73 ( = C/‘i*. Pro. 
Code, 1882, ss. 273, 295) — Rateable distribution 

— ‘ Assets realised by salo or otht noise’ — Monty 
paid out if ( ouit by judgment d.btcr to o><e of 
the decree holders, if asset s renli'd in execution 
— Appeal, maintainability of— Civ. Pjo. Code. 

( Act V of 1906), s. 102— Provincial Small Cause 
t'ourts Act (IX of 1887), s.h, 2, cl. 26. — Where, 
under s. 295, Civ. Pro. Code, 1882, the Court 
ordered rateable distribution of the assets that 
might bo realised in execution, amongst several 
decree-holders, but tho judgment-debtor paid 
some money out of Court to one of tho deoree* 
holders who had taken steps to execute the 
deoree and who then intimated to the Court that 

1 his olaim against the judgment-debtor had been - 
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Cl y. Pro. Code (Acta Y of 1908, XIV of 1882 

* ° q ^7 XXIII of 1861 and VIII of 

1859) — continued . 

satisfied out of Court : Held, that the money 
was nor. assets realised by sale or otherwise in 
6xeoution of the decree and oould not be rate- 
ablv distributed amongst all the deoree-holders. 
dieli, also that au appeal lay to the High Court 

fono^ 9 u 0t barred uoder 102 » C,v - Code 
1908, as the suit was not cognizable in the Court 

of Small Causes by reason of ol. (26), sch. II of 

the Provincial Small Cause Courts Act, 1887. 

GOURI DUTT v. AMAR CHAND. 15 C.L J. 49. 

(3771) — O. 21, rr. 53, 16, s. 60, 0. 21, r. 64 
[ = S3. 273, 232 266. 234. Civ. Pro. Code , 1882) 
— Transfir of Property Ac: ilVof 1832 ) $. 89 — 
Civil Rules of Practice, Rule 184 — Mortg >g>. 
decree , sale. of, in execution whether valid, an l 
passes title to the purchaser — Mortgage-decree 
hoio far a money-decree— Transfer of Property 
Act. scope of Civ. Pro. Cede, s. 273, scope of— 
Jurisdiction of Courts, in the absence of specific 
provisions.— N mortgaged toC certain mortgage- 
decrees obtained agaiust the appellants. C 
brought a suit uoou tbe mortgage in his favour, 
obtained judgment, and brought the mortgaged 
mortgage-decrees in execution. C sought to 
exeoute the mortgage-decrees, on the strength 
of his purchase at tbe Court-sale. But it was 
contended that the sale bid not pass auy title 
to C, in respect of tbe mortgage-decrees, as they 
were money-deorees, and that tbe only way by 
which they can be made available to C would be 
by following the procedure laid down by s. 273, 
Civ. Pro. Code, and Rule 134, Civil Rules of 
Practice. The Suo-Judge allowed execution 
to issue. Held, on appeal, that the order of 
the lower Court was right. Per Abdur Rahim, 

J. — S. 273, Civ. Pro. Code, has no application 
to this case where no attachment of the decree- 
is asked for. (25 M. 244, E.vpl.) In order to 
determine whether a particular 6eotiou of the 
Civ. Pro. Code, is applicable or not, one muse 
have regard to its language as well as to its 
scope. S. 273, Civ. Pro. Cede, and Rule 184 of 
the Civil Rules of Practice, deal with cases 
where a decree is attached m execution, oUj such 
a prooess would be wholly unneessary in enforc- 

Z — » m a a m J i w m /Mil rt r\ /trt rl A 1" (~1 


VYUUJU UO VY LJ U1 J J j * u t - 

ing an ordinary mortgage-decree ordering sale 
of the property. S. 273, Civ. Pro. Code, which 
merely enacts a rule of procedure, should not oe 
aocorded scope, which would indirectly affect an 
important question relating to the right of the 
deoree-holder to deal with his right under tbe 
decree. On the other hand, s. 232, Civ. Pro. 
Code, the language ol which is quite general, 
seems to recognise tbe validity of a pledge of 
decree as security, no Jess than the validity of 
its sale. If the pledge of a decree is valid, it 
must be within the competence of tbe Court, 
which is asked to enfore such a contract, to 
order the sale of the property pledged- The 
Transfer of Property Aot is not exhaustive, and 
in oases not sperifically dealt with by that Aot 
the Court acts upoD its general power of en- 
forcing oontracts. The Courts are not agreed 
as to the meaning of the word " money-decree 


Cit. Pro. Code, (Act B ¥ of 1908, XIV of 1882, 

fs5°qi 7 ; X V [t of 1861 and VUI of 

1859) —continued, 

regarded as a money-deoree, .’depends upon the 
connection m whioh the question arises 
Supposing s. 273, Civ. Pro. Code, applies a 
decree for money which is sought to be attached 
m execution has b?en hold to include a decree 
upon a mortgage, and tbe Courts have ruled 
that the efieot of s. 273, Civ. Pro. Code is to 
prohib.t the sale of a decree for money which 

418 b 9n a p taC , h , e , d ,D eiecut ’°U' (2 A. 290, 6 M. 
ss^Vr' rl ’ i 6 B ' 522 > Reading 

■ t orn no?i 6 ’ S7 . 3 a ° d 23l > together, however! 

m s 273 (!v a p r 'P problbitlOQ contained 

U s. 273. C V. Pro. Code is founded on reasons 
o public nolioy or 1S suoh a9 to 3 

d.ctiou of the Court to sell decree, so that a 

right on th 6 'u' 3 * Gullity> and confers no 

th- annl c.tfo Ur ? 3er ' IC W0U ' d be extending 
application of p. 273. Civ Pro 

beyond all reasonable limits ‘to hold that * 
renders I he sale of a money. deor'ee in 

S 2 2 73and^r! id a 8and With ° Gt on! 

.^e 27 ^rts R nt h ?^^^ r g !; Ul rm P T s d 0 Ure ’ 

s Wh 2'fi°6 Civ' Pr D o e c e d 6 W "' h h thS provi8i °n “of 
of the; creditor%tt.“d b ;:^t. tan ;'h V :; ig no 

ocjec.ionto such a sale ,s raised by the hold™ 

of the decree, nr his creditor, it is not open to 
the judgment-debtor under that decree t 0 P raise 
any objection. SUBBARAYA RAWTHU Minda 

T A 2« R 7-I K y P S D8AWMy 5 M L 

P r Ind ' Cas - 535 <S A. 46, 5 A 142 

P.c. .0 B , 441, R.; 6 M. 418, D.) ’ 

la ^ 74 ,* 1 ! °i o Wr Ch - Pro - Code - 

; l . ' s : 2 ' 4 * — Sale of decree for redemn 

lion, rule as to.- S. 273 of the Civ Prn Tw^' 

18/7, expressly provides lor the attachment of' 

decrees, whether they be money-deemes or 

decrees creating any interest in land „ is! 

lace of this distinct provision, the procedure 

laid down in s. 274 for the attachment^ 

immoveable property does not apply w 4Ir ° 
TIMAPA V. BHASKAR PARJIAYA 10 R aii 

[R..5M L.T. 278 = 1 Ind. Cat 535 ] *“• 


as to the meaning ui mo " “ — ~j — - 

(28 M. 473, 28 B. 630, 26 C. 839, 16 A. 259, 
JR,) and whether a mortgage decree is to be 


(3772-a) — O. '21 , rr. 53 54 ftp a,- »• 
to se aside site- Decree on foot of a mortgagl— 
jVhetner moveable or immoveable proJ/tl — 

° , 2, ’ > rr ? 3 a 'j d 54 of the Civ. Pro, Code 
make it quite clear that a decree for sale in 

enforcement of a mortgage is not to be regard 

ed as immoveable property wi'hin the moaning 

of that ord-r. SURBANI v. PURAN 
8 A L.J. 1327. 8INGH, 

O. XXI, r B4 f = 1882, s. 274 = 1877 ■ 974 

= 1859. ss . 235. 239). ’ 1 27i 

See ATTACHMENT. 

(3773) O. 21, r. 54 f = cld s, 274) p* 

of judgment-debtor only referred to —a 
and 276 ( = 0. 21, r. 54) and s. 64 of 4908 
Code empower a deoree-holder to enforce his 
claim against the property of the judgment 
debtor only. If the property does notL) 00 *■ 

to the judgment-debtor, the deoree-holder h 
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Civ. Pro. Code (Acts V of 1908. XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

no claim over it and the rightful owner oan sell 
it awav. BURA MAL- v. GHULAM NaBI, 139 
P.R. 1893. 

(37741 — 0. 21, r. 54 ( = old s. 274)— Compli- 
ar.ce with — Proclamation - Notice. — For the 
pu r pope of old b. 274, Civ. Pro. Code, it is 
sufficient if the notice of the attachment of the 
property is given by beat of drum on the spot 
and by affixing a notioe on the house of the 
judgment-debtor, situate on the ppot. The 
rulings in 1 B.L.R S.N. 20 and 2 A. 58 should 
not be striotly applied in Punjab. SUNDER 

Singh v. Jiwan Ram, 83 P.R. 1898. (l B.L. 

R. B.N. 20, 2 A. 58. A%pl ) 

(3775)— 0 21, r. 54 { = Civ Pro Code, 1882, 

S. 274) — Attachment and sale ol moUqaqe-bond 
as moveable propet ty — Mere irregularity not 
vitiating Bale, — Tbe fact that, in execution of a 
deoree, a mortgage-bond of the judgment- 
debtor in the custody of a third person was 
attached and sold only as moveable property, 
and that no attachment had issued under 
s. 274, Civ. Pro. Code, is a mere irregularity, 
and oould not vitiate tbe sale, especially when 
the sale was not oppose*! by t.he judgment- 
debtor and beoame final. ACHAMMA v. BaSaP- 
PA, 8 M.L.J. 1. (18 M. 437, F .) 

(3775-a)— O. 21, r. 54— Attachment— Mort- 
gaged debt — Moveable property — The provisions 
o! O. 21, r. 54 of the Civ. Pro. C >de do not 
apply to property of the nature of debt seoured 
by a hypothecation bond. (15 A 134, 11.) 
There are several difficulties of a praotioal 
nature in tbe way of holding mortgaged debts 
to be immoveable property for the purpose of 
attachment. (26 B. 305, R .) The preponder- 
ance of judioial opinion is in favour of the view 
that mortgaged debts are moveable properties. 

(12 C. 546, 20 0. 805, 6 C W.N. 5, 19 B. 121, 
R.) The opinion of the Madras High Court 
has been fluctuating, but the present view has 
the support of the views of the other High 

Courts. Nataraja aiyar v. The South 
Indian Bank Ltd., Tinneyelly, 1911. 2 
M.W.N 590 = 10 M.L.T. 603 (9 M. 5, 10 M. 

169, 18 M. 437, 8 M.L.J, 1. R.) 

(3776) — O 21, r, 54-See BEN. ACT VII OF 
1880, as. 5, 7, 9, 10, 5 O.W N. 86. 

(3777)— O 21, r. 54- See EXECUTION OF 

deoree— Mode of execution, 12 B. 
368. 

(3777-0—0 21, r. 54 — Sec NOS. 983, 1284, 
1340, 1523, 2908-a, 3447, 3470, 3739. 3739-a, 
3740, 3741. 3742, 3743, 3744, 3745, 3746, 3772, 
3772-a, supra. 

(3777-6 — 0. 21, 64, s. 60 ( = C»t\ Pro. 

Code, 1859, ss. 235. 240)— Attachment— Altena- 
tion. — The Privy Council affirmed tbe judgment 
of the majority of the Full Bonoh, by which it 
was held that a private alienation of propety, 
during tbe continuance of an attachment, was 
null and void only as respects tho attaohing 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIil of 1861 and VIII of 
1859) — continued. 

creditor and those who olaimed under or 
through the attachment. A mortgagee, obtain- 
ed, under Aot VIII of 1859, an attachment 
against his debtor's real estate. Before 
removal of the attaobment of sale by A, the 
debtor made a 5o»?a fide sals for value of the 
estate ao attached and, out of the proceeds, 
satisfied a’s judgment-d6bt. B, another judg- 
ment-creditor. subsequently obtained another 
attachment against the same estate, ar d sold 
the estate ; treating the former sale as null and 
void. Held, that the first sale made was valid 
under s. 240 of Aot VIII of 1859, the objeot of 
whioh was to protect the interests of tbe cre- 
ditor who obtained the attachment., ANUND 
LOLL DASS v. JULLODHUR SHAW. 10 B.L R. 

134. PC =17 W.R 313 = 14 M I A. 543 [F., 

11 B.H C. 159, 6 N.W.P. 2«7 ; App. ‘0C-L.R, 
281=7 C. 107 = 8 l.A. 65 ; R , 7 A 702, 1 C.P. 

L R. 4°, 20 A. 421 = 18 A W.N. 98 ; Cons., 6 
N.W.P. 296 ; D., 16 B. 91.] 

13778) — O. 21. r. 54. s. 64 — Sec EXECUTION 
OF DECREE — MISCELLANEOUS, A. W.N. 1889, 

132. 

| (37791— O. 21, r. 54, 5S 64 and 73 ( = Civ. 

Pro. Code. 1882, ns. 274, 276 ant 295) - Execu - 
ti n oi d'cree — Imverfcct oft rehment of immnvfl- 
able property— Private alienation subsequent to 
attachment. — Where property atuohed in exe- 
cution of a deoree was-) ornately sold by the 
judgmeut-debtor bona tide land for valuable 
consideration, and the amount of tho deoree 
paid into Court, tho attachment oould not be 
maintained so as to enforce the olaims of other 
deoree-bolders who had, while the attachment 
was subsisting, applied under s. 295, Civ. Pro. 
Code, for rateable distribution of the proceeds 
of tho sale of the property among themselves 
aud tbe attaching creditor. For, as no attach- 
ment of the property had been made in favour 
of suoh creditors iu tho manner prescribed by 
s. 274 of the Civ. Pro. Code, their olaims were 
not entitled to the protection afforded by s. 276 
against private alienation of attached property; 
their olaims oould not be euforced uuder the 
attachment which had been made ; and they 
oould not question tho validity of tho sale. 

I Per Mahmood, J , s. 276, being a restriction 
upon private rights of alienation, must be 
strictly coustrued. A regularly perfected 
attachment is a condition precedent to such 
restriction ; orders passed under s. 295 do not 
amount to suoh attachment, and even 
assuming them to be so, the attachment not 
boiug duly imimated and notified, the prohi- 
bition of s. 276 oould not apply to the case. 
(5 A. 86, 14 M.I.A. 513, 4 B.L R. A C. 24, 10 
W.R 264, 6 A. 33, 3 A. 693 and 8 W.R. 501, 
R ). While s. 295 of the Civ. Pro. Code, gives 
a speoial right to judgment-oreditors as distin- 
guished from simple creditors, it is an essential 
condition precedent to the exeroise of that 
right that there should be a sale in execution, 
that its result should appear in assets realised 
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CIy. Pro. Code (Acte Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

by the sale, and bo. until the sale takes plaoe, 
Ho suoh right oan be euforoed. Gang A DlN 
v. KHUSHALI, 7 A. 702 = A W N. 1885, 179 

if*' 15 m * 25 A * 43l » 137 P.L.R. 1905 ; B., 

^nna l06 ’ 28 B ’ 264, 4 W -L R - 45. 8l P.K. 
1908 = 118 P.W.R. 1908 ; D. % 16 B. 91.] 

(3780) O. 21, r. 51, s. 73 — Execution 
proceedings— Attachment by different decree- 
holders — Attachment— See Attachment — 
Miscellaneous, 81 P.R. i908 = ii8 p.w.r. 

1908# 

(3781) 0- 21, r. 54, O. 21, r. 78 — See SALE 

— Sale in execution of decree— mis- 
cellaneous, 1 a. 818. 

(3782)— O. 21, r. 54, O. 40, rr. 1 to 3— Court’s 
power to appoint receiver — Sic TRANSFER OF 

Property act. ss. 6 and 67, a M.L.t. 167 = 
17 M.L.J. 20i = 30 M. 255. 

(3783i— O. 21, rr. 51. 46 l = Civ. Pro. Code. 
1859, ss. 239, 240) — Attachment of l and— Pri- 
vate alienation after atiai hment.— Under s. 240 
of the Civ. Pro, Code, 1359, a private alienatiou 
of property, made after its attachment had 
been duly intimated and made known in the 
manner prescribed by the Act, is declared null 
and void. Where, therefore, the attachment 
not so made known, a private alienation, 
made after such attachment, ib net null and 
void. Nurahmad v. ALTAF ali, 2 A. 58. 
(10 W.R. 264 = i B.L.R. SBORT NOTES 20, F.) 
[-F-. 1 A.W.N. 65 ; R. t 83 P.R. 1898; 137 P. 
L.R. 1905, 1 C.L.J, 565.] 

(3784) — O. 21, rr. 54, 46 and s. 64 — See 

Attachment — alienation during at- 
tachment. 2 Agra 206. 

(3785)— O- 21. rr. 54, 66, 67, 68, 70, 90— See 

Plaint — Verification and signature, 21 
C. 66 P.C. = a0 I. a. 176. 


C‘T. Pro Coda (Acts V ol 190B, XIV of 1882 

f S K 0 n, 1877 V XXHI 01 1861 and VIII of 

1859) — continued. 

the rules contained in ss. 274 and 289. It was 

^ at tbe P roolama t»ou of sale should 

he !nM X h d f °u Det ' C thH P ro P ett y Which was to 
be sold before being affixed to the Court-house 

8 ^ouUc ^ rUle Wa9 a ° irr0 8 ula ^ty' 

fet asidl th« C< I® perm ' Ued an a PPhoation to 
set as de the fale on the ground of material 

irregularity. The sale was not null and void 

from S t e i a9ideiUhere Waa 9U09tantl »l 
Obi er The 8 '" e g« la ”ty complained ot, 

rnl/fr ,° OUld 66 D0 di9tiD °<''°° between 

material irregularity and illegality i Q the mode 

of conducting a sale under the Code. If it had 

adi D ,H r Dte K ti0n ° f th6 Le g isla ture to make 
and toTn. 0 T il,e g allt y a °<* irregularity 

one I J P ' t W ! th pr0of of ao ^ a lloss in the 
one and not in the other, they would have 

expressed that intention dearly in apt langu- 

ilfeeal a °7 ^"T' whateter is 'Regular ia also 
ermn’v to ' rresul, * r,t y connotes want of eon- 

anri ,r 7 a reCOga,Zed rule of Predate, 

and it was in this sense that the term was used 

,n tbe Cnd 0 . S . 31! oould only have nTnt not 

DR ° l onformiL y w, th some one of the rules 
provided by tbe Code to regulate execution 

M.L J ^ UNACHELAM v - KULANDASAMI, 3 


n ( | 788, ~°- 21 - rr • 54. 67, 68, 90 ( = Civ Pro. 

of 0d aecr^ 7 p S ' , V74 ' 289 ' * 90 ’ 3 H ~ Execution 
of aecree- Proclamation of sale— Sale before 

daySif natural ^regularity 
Ibe faov that a a*le of immoveable property in 

ex.cutioa of a decree has taken place before 

the expiry of thirty days from the proclamation 

of sale being made on the property, does not 

constitute a material irregularity in the publi! 

cation of the sale. RACHaNDAR BAHADUR v 

Kamta Prasad, 4 A. 300 = a W N C « 

(7 O. 34, Dt<s.). 11 1882 ' 43 • 


(3786) — O, 21, rr. 54. 6? l = Civ. Pro. Code, 
1882, ss. 274, 289) — Salt in execution of decree 
— Omission of beat of aium . if material irregu- 
larity. — The omission to have a drum beatea 
as required by ss. 274 and 289 of tbe Civ. Pro. 
Code, 1882, and ihe consequent attendance at 
the gale of only the judgmeui - creditor and his 
friends, was hell a material irie^ularity vitiat- 
ing the sale, and the sale was. therefore, 
ordered to be set aside. iRIMBAK Ra\J[ v. 
Nana, 10 B, 504. 

(3787) — O. 21, rr. 54. 67, 68 and 90 ( = Cit> 
Pro. Code. 1882, ss. 274. 289, 290, 311)-Pro- 
clamalion of sale affixed rear place of property 
loithm thvtu lays of sale- Sale proclaim -tion 
affixed to Court-house vvre than thxriy aays 
before sale- Validity of sale-Mater .al irregu- 
larity , meaning of— The sale-proclamation in 
execution of a decree was affixed to the Court- 
house more than thirty days before sale, but 
on or near the property, it was affixed on y 
before or within thirty days of the sale : Pitta 
that the sale was not contrary to the provisions 
of 0 . 290 of the Code, but was in violation of * 


290. 295 of CivV P ; 0 C 0d r^ 67, sir/ 5 * *1* 

non sale ol encumbered properties- Description 
m and xrreaul ,rxty ,f sale proclamacion-Eoi 
dence He' or- of officials ol Court— Execution 
sate to satisfy no. .-attaching creditor— The 
proclamation o( sale, .n execution of a decree 
to be made oo the spot under s. 274 of thTciv' 
Pro. Code, is not a mere formal proceeding .7a 
must be made before the notioes are oosfed “ d 
the Court-house under s. 290 [p ii r -T o’ 
303, Not F . ; 4 A. 300; R, 5 CL J6sV . ?' 

J. 70.] Wnere properties subject to! mortfage 
are sold m execution , of a jdecree, not oo y the 
fact of inoumbrance, but also the extent th.l t 

should be specified iu the proclamation, a!d an 
omission to give suoh details would be a mate 

r.al irregularity. Where the regularity of J 
sale^proolamat.ou ,s iu question, the Court 
ought not to deoide upon the reoorfca 
Court officials and to refuse to allow the into 
ment-debtor to adduce ev,denoe to the contrary I 
and it >s .noumbent on the debtor to show tba t 
he has sustained material injury by reason f 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 apd VIII of 
1859J— continued. 


Civ. Pro. Code (Acts Y of 1908* XIV of 1882. 
X of 1377, XXtII of 1861 and VIII of 

1859) — continued . 


suoh irregularity. (3 W.R. Mis. 11, 4 W.R. 
Mis. 4, 10 W.R 3, F.). [ft.. 11 A. 333 = 9 A. 

W.N. 115.] A judgment oreditor is entitled, 
under b. 295 of the Civ. Pro. Code, to have bis 
decree satisfied out of the properties not attach- 
ed by him but attached by another creditor, 
and which it is not necessary for the latter to 
bring to sale for realising his deorees. MOHUNT 
Megh Lall v. ship Pershad Madi, 7 C. 34 
= 8 C L.R. 369. [Cons., 16 B. 91.] 

(3790)— 0. 21. rr. 54, 92 ( = ss. 274, 314. Civ. 
Pro. Code, 1882) — Sale-proclamation — Sei rice, 
if should be in cv try part of the propc ,f u — Value, 
Statement of , if material— '* Pn pcriy " — The 
statement in the sale-proclamation of a value 
whioh proves to be inadequate is an irregularity 
but not a material irregularity. Such state- 
ments are made without much consideration 
and it is well-known that purchasers do not 
take serious notice of anv statement in the sale- 
proclamation as to the value of the property to 
be sold. 8. 274 of the Civ. Pro. Code, does not 
require fhat the sale proclamation should be 
served in each of t,ho villages comprised in the 
property to be sold. The word “ property ” in 
that section evidently refers to each “ lot ” ro 
be sold separately (rrm tho rest. Though it is 
a sound rule to follow, i iz., to serv«. a separate 
proclamation in each of the villages embraced 
in tho same process when they arc at such a 
distance from one another, that there is no 
moral certainty of communication to persons 
on or interested in the one of what is publicly 
done on the other, the fact, that the processes 
were not served in each does not necessarily 
constitute an infringement of the provisions of 
s. 274, Civ. Pro. Code. MOULVI ABDUL 
KASHEM V. Benodk Lal DHONE, 12 C W.N. 
757. (11 C. 74, 12 B. 368, Commented on ) 

0. XXI, r. 55 ( = 1882, r. 273= 1877. s. 275 

= 1859, s. 245). 

See Attachment. 

(3791)— 0. 21. r. 55 ( = s 275. Civ. Pm. Cede, 
1882 = s. 245, Civ. Pm Cide. 1 859 )— Tt ndcr of 
amount of dtcrte — Slay of execution.— Undt r 
s. 245, Aot VIII of 1859, the mere tender of 
monov before tho Judge is not, sufficient to otiti- 
tlo the judgmontdoblor to have tho sale of his 
property stayed, and tho law contemplates that 
payments should bo inado in accordance with 
tho rules and fonriR of Courts. HURON AUTH 

Roy v. Indoobooshun Deb hoy, 2 Hav. 

802 . 

(3792) — O. 21, r. 55. — See U.P. ACT XVII 
OF 1876, s. 74, 2 O.C. 359. 

3793)— O. 21, r. 55 . — See HINDU LAW— 

Religious Endowments. 21 W.R. 365. 

(3794)— 0. 21, r. 55 — See SANCTION TO 
Prosecute, 4 Ind. Cas. 97 = 6 M.L.T. 376. 

(8794-a)— O. 21, r, 55 -See NOS. 822-a, 984, 
1340, 1341, supra, 


0. XXI, r. 36 ( = 1882 8. 277 = 1877, 

s, 277 = '.859, B. 242). 

(3794-6', *0- 21, r. 56— Sec NO. 1340, supra . 
0. XXI, r. 57 (New). 

See ATTACHMENT, 

(3794 -c) — O. 21, rr. 57, 58— Execution pro- 
ceedings — Effect of reversal — „4 indication 
dumissed for default — ft- view— Private sole of 
property — AUachmmt , ( hied rf. — A revival of 
execution proceeding does not operate as a 
revival of the attachment so as to prejudice the 
richts of strangers who have in the interval 
acquired a title to the property. Tho reversal 
of judioial order leaves unaffected the rights of 
s rangers, Iona fi le purchasers, whether uoder 
execution solo or under private sale, who have 
acquired title on the assumption that such 
orders were valid in tho law. Ill C.L J. 254, 
37 C. 107, ft ). The true object of attachment 
is to place the property in the custody of the 
I Court so as to mike it available fur the realisa- 
, tion of the fruits oi the decree. If. by reason 
of dismissal of tho suit or of tho default of the 
decree-holder, the Court dissolves the attach- 
ment, tho property ceases to be in the custody 
of the Court. Upon reversal of the decree or 
! upon cancellation of the order of dismissal for 
! default, the decree-holder in a v ask the Court to 
take tho property back into its custody, but in 
* the absence of statutory provision to the con- 
trary, the Court cannot do so with retrospi ctive 
1 fleet, so as to prejudice a title that may have 
been acquired in tho interval by a stranger, 
when the property was admittedly not in the 
custody of tho Court. PATRING V KOEK V. 
MADHAYANAND ram, 14 C.L. J. 476. 

i (3795)— 0. 21, rr. 57 and 66-“ Default.” 

1 meaning of — Attachment — Power of the Court 
, to f on tin ue attachment alter dismissing an 
(ippli:otion for execution — Court's e*rorot Law, 
partia if must suffer for — Auju’escence . — • 
f Ouii-S'on to issue or serve a notice under 

I 

j O. XXI, r. 66, Civ. Pro. Code, upon the judg- 
| inent-dobtor is a " default ” within the mean- 
ing of O. XXI, r. 57. There is no reason for 
giving a restricted m*. ailing to the word 
“ default ” iu 0 XXI, r. 57 and confining it to 
default in appearance, in tho payment of 
process fees, or m 'ho production of documents. 
Tho words of O. XXI, r. 57. being explicit anl 
, imperative, upon the dismissal of an applica- 
tion for exeoution for default, attachment 
ceases, even though the Court and the parties 
intended that the attaohement should subsist. 
NaMUNA BllU v. ROSHAN MEA, 18 C. W.N. 
428. 

0. XXI. r. 58 ( = 1882, s. 278 = 1877, 

s. 278=1859, s. 246). 

See Claims to Property attached. 

See Limitation act, 1909, art. 182. 
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'Civ. Pro Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 aud VIII of 

1859J — continued . 

■ J^ 96) 7°;. 21 * r - 59 = (s - 278 > Civ. P'O. Code 
Applicability of— Property directed to be 
sold under mortgage decree, claim to— Executing 

Court, competency of, to vary a decree. — It is a 
settled law that s. 278 is not applicable to 
claims preferred to properties directed to be 
sold under mortgage-decrees. (14 C. 631, 18 B. 
98, 1 C W.N. 701, 19 A. 480, R.) A Court 
executing a decree cannot take upon itself to 
alter or vary that decree. SUNOO MODI v. 

Mt. Latkari. 1 N.L.R. 142. 

f 3797 J O. 21, r 58 ( = s 278, Civ Pro. Code, 
1882) Attachment (f property— Execution cf 
m:ney-de:rees — Execution cf mortgage decree — 
Although s. 278, Civ. Pro- Code, is uot applic- 
able in a case where property has been declar- 
ed liable to sale under a mortgage, yet it has 
been rightly applied in the present case. 

8 a\vmy Veld a u Pillay v. o.M M.R M. 
Muthiah Chetty, L.B.R. 1893-1900.509. 
(14 C. 631, 18 B. 98, 17 M 17, D.) 

(3798) — O. 21, r. 58 ( = s. 278. Civ. Pro 
Code, 1882) — Puisne mortgage obtaining a 
decree for sole — Prior mortgagee not a pnriy to 
suit — Sale of properly in execution of d cree— 
Objection to the sale by prior mortgagee, allcu'ed 
— E^ecutiag Court , power of. to go bi-hind the 
decree. — The applicant, a puisne mortgagee, 
obtained a decree for sale on his mortgage 
without making the respondent, a prior mort- 
gagee, a party t,o his suit. When the property, 
was ordered to be sold in execution of his deoree, 
the respondent raised an objeotion to the sale 
which was allowed. Held, that the order 
allowing the respondent ’s objection wan passed 
without jurisdiction. S. 278 of the Code did 
not apply to this case, as the property, sought 
to be sold, was not attached in execution, but 
the decree had ordered its sale. Held , also, 
that the prior mortgagee could not legally 
intervene iD execution-prooeedings. The Court 
. executing the deoree was bound to give effect to 
the decree as it stood, aud had no power to go 
behind the deoree and investigate the existence 
or non-existence of a prior mortgage. HUKAM 

BINGH v. RAGUBIR 8AR AN, A W.N. 1903, 157 
= 27 A 700. 


Civ. Pro. Code, Acts Y of 1908, XIV of 1682 

X of 1877, XXIII of 1861 and VIII of 
1859; — continued. 

°f rent— Attachment cf tenure— Ss. 170, IPS, 
Bengal Tenancy Act - Where landlords are 
seeking to take the benefit of the Bengal 
Tenanoy Aot, they must aot in ooneert, and 

.kl 1 ° S6Veral 00 -sbarers in a zeminoari 

Shi kS pursue his reme< 3ies to recover his 

share of the rent, he must pursue them under 

the ordmary law of the country and indepen- 
dently of the Bengal Tenanoy Act. So, an 
attachment of a tenure or holding in exeoution 
of a decree obtained by a fractional eo. sharer 
for arrears of the rent of his separate share, is 

a 1 7 n ^^i ^ contemplated by 
. 70 of the Bengal Tenancy ACT. BERRI 

390 FB B R r°J V n n°° D ALI SICKAR - n C. 
390, F.B. [F..19C. 593, 26 C 937- R 4 . 

219 V 'l N p 5 r 09 T 54 = 5 C * W - N * 763,29*0. 

9 C W N U 4 p r°T C - L J - 87 ’ I 8 C.W.N. 472, 

7 T W ^: 3 Mr r G m L ' J ' 68 = 10 0. W.N. 176. 5 C. 

Li. J. i 3d — 2 RI.L.T. 155, F B * D 96 P 677 
7 C. W.N. 90S.] ’ " L * 677 * 


(37991 — 0 21 , r. 53 f=s. 278, Civ. Pro. 
Code, 1882 , — Attachment in execution of de'ree 

Executing Court suo moto refusing to att ich 

property —Material irregularity— Mutation not 
conclusive proof of oivnership. — Held, that, 1 
where a deoree holder applies for attachment of 
certain property as belonging to bis judgment- 
debtor, the Court exeouting the deoree canoot 
suo moto refuse to attach it on the ground that 
it does not belong to the judgment-debtor, and 
that the proper procedure is to allow attachment 
and in the case an objection be filed by a 
olaimant under s. 278, Civ. Pro. Code, to decide 
it in accordance with law. DlWAN CHAND v. 

MER Khan, 18 P.W.R. 1907. 

(3800) — O. 21. r. 58 ( = s. 278. 1882 )-^cm- 
iion of decree by fractional co-eharer lor arrears 


(3801)— O. 21, r. 58 ( = s . 278, Civ. Pro. 

cln1 e ’-W 2} ~~ AtfacJlmcnt ~ Investigation of 
clacm Order— Appeal —No appeal lies from an 

order passed, under s. 278 of the Code of Civil 

rocedure. upon the application by a person 

not a party to the suit, or by a party to a suit 
applying m a different character 'to raise the 

6 Bnm m r aU R V ‘ GOVARDHANDAS, 

6 Bom. L R. 462 = 28 B. 458. 

1 S 8 3 2 i 0! 2) n °i ^' ' 5 V = - S - 27S ’ Civ - Pro • Cod 

Co . url Ordinary 0 » iainal jurisdic- 
twn Order m claim proceedings — Appeal 
against order-print facie evidence in favour 

of a par y Refusal of appellate Court to go into 
merits. To an appeal from an order of a Judge 
on the original side of the High Court, adjudging 
a clami brought under s. 278, Civ. Pro. Code! 

R ; 8 n ;' h ,n ,av °ur °I tne olaimant. the appellate 
Bench refused to enter into the merits of the 
case, on the ground that there was prima facie 
evidence in favour of the claimant, wheih was 
all that was ne-essary for an order in summary 
proceedings. The merits of the case could be 
agitated by the aggnved party in a suit under 
O- 21, r 63 of Act V of 1909. VENKATA 

L U . BB n A ^ CHETTy v. VENUGOPAL, 9 Ind Cas 
260 = 9 M L. T. 483. ua3, 

(3603)— 0. 21 r. 58-Decree for arrears due 
on account of holdmg-Claira when not allow- 
able— Set Ben. ACT VIII OF 1885. ss 148-A 
158-B. Sub-s. (2), 170, 8 Ind. Cas. 50. * A ’ 

(3804) — O. 21 , r. 58— Claim under— AdmissP 
biry See BEN. ACT. VIII OF 1885. s 17019 
C. W.N. 650 = 36 C. 765 = 3 Ind. Cas 306 ’ 

(3805) O. 21, . r. 58 — See Ben. ACT VIII 
OF 1895, s. 170, 23 C. 382, F.B = 5 C.W.N. 474 . 

(3806)— O. 21 , 58— See Appeal— Orders 

A. W.N. 1898, 77. bR8 » 

(3807)— O. 21, r 58-Order for sale without 
attachment Legality 0 f proceedings— See 
ATTACHMENT BEFORE JUDGMENT, 13 C L J 
243# 
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01 v. Pro. Code (Acts Y of 1008, XIV of 1889, 

X of 1877, XXIII of 1861 and VIII of 
1869)— continued, 

• 

(3809) — O. 91, r. 58 — Claim to property 
under — Application for attachment and sale of 
property under mortgage decree — Common error 
of Courts — SfC ATTACHMENT — SUBJECTS CF 
ATTACHMENT. 2 L.B.R. 138. 

(3809) — 0. 21, r. 58 — Order dismissing ap- 
plication made under s. 278 of the Code for 
deiault — Order parsed without an investigation 
— Applicability of art. 11 of the Limitation 
Act See LIMITATION act, 1903. arts. 11 and 
11-A, 17 M L J. 554 = 3 M.L.T. 106 = 31 M. 5. 

(3810) — O. 21, r. 58 — Attachment of mortga- 
ged property in execution of mortgage-deoree — 
Application for removal of attachment, whether 
maintainable — See MORTGAGE — GENERAL, 4 
L.B.R. 82 = 14 Bur. L.R. 201. 

(3811)— O. 21, r. 58 — Suit for declaration of 
title to attached property — No application for 
removal of attachment under s. 279, Civ. Pro. 
Code— Suit not barred — See SPECIFIC RELIEF 
ACT, 1877, s, 42 Proviso, 4 L.B.R, 263. 

(3811-rt) — O. 21, r. 59 — See NOS. 290, 360, 
361, 985, 986, 987, 988, 9*9, 990, 991, 992, 993, 
994,995, 996, 997, 999, 999. 1000, 1 00 L , 1002, 
1002 a, 1003, 1004, 1005, 1006. 1007, 1009, 
1009, 1010, 1011. 1012, 1013, 1147, 1149, 1175, 
1175-a, 1176, 1340, 1342, 1512, 2667, 2910-a, 
3657, 3671. 3738, 3747, 3749. 8794-a snvra. 
AND NOS. 4537, 4539, 5110-a 5150, infra . 

(3812) — 0. 21, r. 59, ss. 47. 115 f = Civ . Pro. 
Code, 1882, ss. 278, ‘244, 622? — Execution cf 
decree — Attachment — Objection by judgment- 
debtor under s. 278, Civ. Pro. Cone —Appeal — 
In the execution of a decree, a certain plot of 
land, together with two temples, thereon, was 
attaohed. The applicant fa judgment-debtori 
objeoted, oiting s. 278, Civ. Pro. Code, in bis 
application. The application wa3 dismissed by 
the Court executing the decroo, and, on appeal, 
by the District Judge. The applicant applied 
for revision of the Judge’s order under s. 622, 
Civ. Pro. Codo. Held, that the applicant’s 
petition of objection fell under s. 278 and not 
under s. 244. Civ. Pro. Codo. and was not 
appealable. Tho applicant’s remedy, if any, 
was by regular suit. Held, that the order of 
tho Distriot Judge was substantially right and 
could not be revised under a. 622, Civ. Pro. 
Code. Raghubar v. UMED, 10, U. 8upp. 11* 

(3813) — O. 21. r. 58. s.s. 50, 47 ( = Civ. Pro. 
Code, 1892, ss. 278, 234, 244)— Objector under 
s. 278— Representative of judgment debtor. — 
Where, in the oourso of tho execution of a decree 
an objector under a. 278 happens t.o bo implead- 
ed as a legal representative of the judgment- 
debtor, the objection taken by him to the 
attachment of tho properly, on tho grouud that 
it was his owu and not held by him as suoh 
representative, is a matter cognizable by the 
exeoutiog Court under s. 244, and cannot bo 
■ made the subject of a separate suit by the party 
against whom any adverse order might be passed 


Civ. Pro. Code (Acts Y of 1908, XIV of 1889;. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 

in the proceedings. Oooe a person happens to 
be made a representative of the deoeased judg- 
ment-debtor, all questions bstween him and 
the other party relating to the exeoutiou of 
decree must be deoided under s. 244, and none 
the less so, because such person, while a 
stranger to the execution, may have filed an 
objeotioh under s. 278 of the Code. SHANKAR 
DAT Dubee V. J. G. Harman & Co. 17 A. 

245 = A.W.N. 1893, 65. [R., 19 A. 332, 8 O.C. 
405.] 

(3814)— O. 21, r. 59, ss. 68, 70 & 71 (=C»u. 
Pro. Code, 1882), ss. 278, 320)- Power of Collector 
to decide question of title. — Under s. 320, a 
Collector is not empowered to adjudioate upon 
question of title under s. 278 of the Code, 

Nathoo Ram v. Raja Bijaya Bahadur 

81NGH, 9 C.P.L R. 113. [ F. t 3 N.L.R. 164.] 

(3915) — 0.21, r. 59, s. 115 ( = ss. 278, 622, 
Civ. Pro. Code, 1892) —Attachment of decree 
— Claim by assignee of decree from judgment- 
debtor — Assignment rot recognised ly Court 
passing the dccric — Rejection ot claim pefi- 
tion Giving to non-recognition of assignment — - 
Failure to exercise jurisdiction — Illegality — 
First respondent, having attached a decree 
obtained by t.be 2nd respondent in the Distriot 
Court of Nellore, in execution of his own 
decree against the 2nd respondent in the Mun- 
siff’s Court, Nellore, petitioner preferred a 
claim under s. 278. Civ. Pro. Code, XIV of 
1882, praying that tho let respondent’s attach- 
ment may be raised, as, prior to the attach- 
ment, he had obtained as assignment of the 
2nd respondent’s decree in his favour. The 
Distriot Munsif summarily dismissed the peti- 
tion ou the grouud that the Distriot Court had 
not reoegnized tho assignment in petitioner’s 
favour. Held, that the District Munsif was 
wrong in refusing petitioner's claim, and had 
failed iu exercise a jurisdiction vested in him 
by law. CHILLAKORE VEERA MUSULa RED- 
DY v. PATTANGI RamaYYA, 4 Ind. Cas. 125, 

(3816)— O. 21, r. 58, 0. 21, r. 61, O. 21, 
r. 63 — Investigation of claim — Omission of 
claimant to adduce evidenco— Efleot of order — 

See Limitation act, 190S, Arts. 11 and 
11-A, 32 C. 537. 

(3817) — O. 21. rr. 58, Cl, O. 38, r. 9 — See 
Insolvency— Miscellaneous, 20 B. 403. 

(3S18) — O. 21. rr. 58 and 69 (-ss. 278, 279, 
Git). Pro . Code, 1682) — Nature of claims under 
— Claims under s. 278, Civ. Pro. Code, are not 
solely claims for possession. They are claims 
to, or objections made to, the attachment of 
property which has been attaohed in exeoution 
of a decree ; and under s. 279 of the Code the 
the olaimant or objootor must adduoe evidenoe 
I to 3how that at tho date of the attachment he 
had some interest in, or was possessed of, the 
property attaohed. AMRITA Y. PANDHABB 
NATH, 2 Bom. L.R. 134. « 
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eiv.Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859J — continued. 

(3819)— -0. XXI, rr. 58, 59 — BURDEN OF 

proof Claim to property attached is 
A. 369 = A. W.N. 1896, 106. 

(3820)— O. 21, rr. 58, 59, 60, 6!, 62, 63 
(-ss. 278 to 283, Civ. Pro. Code, 1882)— 5. 283. 
suit under Objections to attachment— Regular 
suit Burden of proof. — If a person intervenes 
unsuccessfully, uuder e. 278, Civ. Pro. Code, 
on the atrengh of a document of title, and is 
obliged to bring a suit under s. 283, be must 
give pnma facie evidence that the dooument 
represents a bona fide transaction, because he 
has to get rid of the order which has been 
passed against him. But the rule does not 
apply where the objection uader s. 278, was 
not maintainable and there could not have 
been an inquiry under ss. 273 to 282 of the 
Code. REGHUBAR DaYal v. MUSSAMMAT 
Kaniz Husain, 12 O.C. 74 = 2 Ind. Cas. 238. 
(18 A. 362, 30 A. 321, R.) 

(3821) — O. 21, rr. 58 to 63 (=ss. 278 to 283, 
Civ, Pro. Code. 1882) — Claim disallowed — • 
Necessity for suit by unsuccessful claimant to 
establish his right — Cohdus tenets of oider 
disallowing claim where no such suit is institut- 
ed— Investigation in claim ca^e, extent of— 
Object of provisions relating to claim case — 
Limitation Act, art. 11, applicability of.— The 
suit was for a declaration of plaintiff's right to 
oertain property and for possession thereof. 
The question for decision was whether or not 
the suit was barred by s. 283 of the Code and 
art. 11 of the Limitation Aot. Held, the 
objeot of the suit, provided for by s. 283 of 
the Code aud art. 11 of the Limitation Aot, is 
not to have the order in the claim proceedings 
set aside but to have the right of a olaimaDt in 
the property established. (18 B. 241, 31 C. 228, 
Diss ) If the party, defeated in the olaim 
proceedings, fail to institute such a suit with- 
in the period prescribed by art. 11 of the 
Limitation Act, the order becomes conclusive 
as regards the rights of the parties to the pro- 
ceeding and persons claiming title under them. 
(11 C.L.R. 181, R J 18 B. 241. 31 C. 228, 13 B. 
72, D.) [R.. 34 C. 491 = 11 C. W.N. 487, 6 C. 

L.J. 362.] The plaintiff contended in this 
case that there was no ‘investigation’ cf her 
claim and that, therefore, the suit was not 
governed by art. 11 of the Limitation Act, It 
was found, however, that, on the date fixed for 
the hearing of the olaim, the claimant did not 
instruot her pleader or appear in person ; nor 
did she produoe her evidence ; but the records 
showed that the Court did hold some investi- 
gation and found that tbe claim was untenable. 
Heidi the ciroumstance of the plaintiff not 
having ohosen to produce the evidence or 
instruot her pleader could not to take the order 
out of ss. 280 and 283. The Code directs an 
investigation, but does not direot the extent to 
which the investigation ought to proceed, if 
the Court, having had jurisdiction to deoide the 
matter, did deoide it and pass an order, holdmg 
such investigation as it deemed fit to hold, the 

G. II— 124 


Civ. Pro. Code (Sets Y of 1908, XIV of 1882. 

Xo 1977. XXIII ° f 1 80 i and VIII of 
1859) — continued . 

olQim - seoti °ns are satisfied. 
Ihe plaintiff had an opportunity to produoe ber 

ideuoe. She did not avail herself of the 

opportunity The non-produotion of evidenoo 

r B o“V t ° h b r Tbe ob i eot Be. 278 

to 283 of the Code and art- 11 of the Limita- 

tion Aot is to secure prompt and speedy deter- 

df Questions raised in execution cases 
and that object would be frustrated if a par.-y, 
unsuccessful under s. 280 on account of his 
own laches or voluntary non-production of 

were allowed to plead that the 
order was a nullity, notwithstanding that the 
proceeding was contentious, until tbe day of 

r.sxsi 

» sar-sava 21 «* “ s: 

Ji! 8 ! 2) 7, 0 ' 21 ’ V 58 '“63 -Mortgagee in V oa- 

of mn, Inn nl ™ ° , mor ‘9 a 9or~ Effect- Release 
of mortgagor s interest.— Rule 59 says • “The 

°. ai “ a “ t must fdduce evidence to show that, 

° f tbe attachm0 ut, he had some 
1 l \ l,or was ,n Possession.” This shows 
that a claim may be made by a person who 
has an interest 10 the property, although he is 
not m possession. There is no doubt that a 
mor.gagee in possession is in possession “on 
account of or in trust for ” the mortgagor to 
the extent of the mortgagor’s interest, and’the 
property is not in his possession, “ as his own 
p operty but partly ou his own account, i e. t 
lh ® extent of his interest as a mortgagee .in 
possession, and partly on aooount of the mort- 

f* 8 ° r ' Z - e, ’. t0 the extent of tbe mortgagor’s 
liitereat, within the meaning of rule 60 and 

the Code contemplates and requires the Court 

to investigate the claim of a mortgagor in such 

a case, ana, if it finds it established! to release 

the property, to the extent of the mortgagor’s 

intereot, from attachment. NGA Tok v 

SUBROMONIAN CHETTY, U B R 1910 4th 

Qr., 75. (29 C. 543, 14 C 617 ifl r in o 

W.K. 187, 488, 18 W.R. 65 U B R ^’ J 

1906, Vol . II, 18f U.B.R, 1904-1906 vol II- 

Sub-mortgage 1 , R.) * 

(3823) O 21, rr 58 to 63 ( = S3, 278 to 283 

Civ. Pro Code. 188 2)- Judgment-debtor not a 
party to objection proceedings,effectof,-. At a sale 

m execution of a deoreo for money, defeodant 
respondent had purchased oertain property. 
Previous to the sale, plaintiff appellant had 
successfully applied to the executing Court to 
have the sale effected subject to a charge for her 
maintenance, which she bad secured by means 
of a suit brought by her against tbe judgment- 
debtor, and the respondent, accordingly had 
purchased the property only subject to the 
charge. The jndgment-debtor wbb not a party to 
the objeotion-prooeedings. In the present suit 
against the respondent, appellant sought to 
enforoe this charge. Tbe lower Courts held that 
the respondent is not debarred by e. 283 of th 
Code from disputing the existenoe of the alleged 
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t v. Pro. Code (Acts Y of 1908, XIV of 1882, . 

X of 1877, XXIII of 1861 and VIII of 

1859 )— continued. 

charge. The contention, raised, in second ap- 
peal, that the respondent as exeoution-purohaser 
is as much bound by the order upon the appel- 
lant's oojeotion in execution as the decree-holder, 
was overruled and it was held that the pur- 
chaser was not precluded from contesting the 
charge, by reason of the above order in exe- 
cution, on the grounds that, if the auction 
purchaser is to be bound at all by the order, it 
must be as representative of the decree-holder 
and the view that the auction-purchaser repre- 
sents the decree-holder quoad the result of the 
objection in the execution proceedings involves 
the anomoly of allowing the former even to file 
a suit under s, 283 of the Code, a course whioh 
seems nowhere to have been contemplated. 

Mr. Dhoka v. R.B. Befiarilal Khazanchi, 

1 N.L.R. 150. (1 C.P.L.R. 3, 7 C.P.L.R. 
73, Ii.) 

(3824) — 0. 21, rr. 58 to 63 — Providing for tho 
mode of investigation, etc., to bo raado under 
s. 272 — See RIGHT OF SUIT— ORDERS, SUITS 
TO SET ASIDE, 19 C. 286. 

(38251—0. 21, rr. 5S to 64, except 62 ( = Cit>. 
Pro. Code. 1859, s. 246). —Tho provision of 
s. 216, Act VIII of 1859, are prospective, and do 
not apply to proceedings in execution under 
the old procedure. GOKOOI* RAM DEB v. RAM 

Soondur Surma, 9 W.R. 292. 

(3326) — 0. 21, rr. 58 to Gl. 63, 64 (-=Cir. 
Pro. Cede, 1859, s. 246i, seep 3 of.— S. 246 of 
Aot VIII of 1859 {Civ. Pro, Uode*, is prospec- 
tive and does not apply to oast proceedings in 

execution. LOKUN SlNGII v. DEO Narain 
SINGH, 3 W.R. 62. [F., 7 W.R. 138.] 

(3827) — 0, 21. rr. 58, 59. 60. 61, M. 63, 61, 
(=Ciy. Pro. Cede, 1859. s. 246) — Objection to 
valid it if of decree. — Tho kind of suit meant in 
s. 246, Civ. Pro. Code, is clearly a suit to try 
any claim of proprietary or possessory right 
oognizible under tho section which, if success- 
ful, would entitled tho claimant to an ordor 
releasing the property from attachment, and 
tho specific terms of tho seotion relating to the 
questions of right, for determination obviously 
exoolude the cognizanco of an objection to tho 
validity of the decree. RAMANADA BUTT v. 
BlTHEE, 4 M.H.C. 263. 

(3828) — 0. 21, rr 58 to 64, except 621 — Civ 
Pro. Code, 1859, s. 216- — Regular suit by defeated 
claimant.— Tho effect of tho last senteuoe of 
8. 246, Civ. Pro. Code, is to exclude a party to 
an investigation undor that section from any 
other remedy than that expressly provided for 
him by that, .emotion, viz., a regular suit to bo 
brought within one year from tho date of tho 
order made against him, and that, ccnsequontly, 
suoh party oannot wait till the salo of the 
attached property has takon place and been 
confirmed, and then bring his suit within one 
year from the last date. 8ETTIAPPAN v. 
fiARAT Singh, .3 M.H.C. 220, [Not F., 11 0. 
678 ; P. t i B. 611.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1682, 
X; of 1877, .XXIII of 1861 and VIII of 

1859) — - continued. 

(3829) — O. 21, rr. 58 to 64, except 62 ( = Ctt). 
Pro. Code, 1859, s. 246)— Order dismissing claim 
— Limitation— Suit by judgmeni-debtor. — In a 
suit for redemption of an otti against V and 
others, by C, an alleged purchaser of the same 
and for reoovery of land on whioh he had pur- 
chased a kanom, the defence was that the 
purchase was made by V’s father and that C 
was constructively a mere trustee. It was 
found that the suit was brought one year after 
the release of the property from attachment 
in execution of two decrees for money against 
C ; it also appeared that, in the proceedings 
which ended in releasing the property from 
attachment, no notice was issued to the judg- 
ment-debtor, C. Held, that the suit was not 
barred. The claimants in possession were not 
so according to any of the modes of derivation 
which s 246, Civ. Pro. Code, enumerates as 
authorizing the continuance of the possession 
and the dismissal of the claim. The possession 
was in tho claimants, and there was nothing in 
the rights of the judgment-debtor which could 
make such possession his possession. This 
boing so, and assuming that the judgment- 
debtor was a party to the order made, the ordor 
, po made could not bo said to be against him, 
because his claim was oue which oould not have 
been determined by any ordor under ?. 246. 
An order admitting a claim which must have 
been admitted whether the plaintiff’s (judg- 
i ment-dobtot’s) contention is well or ill founded, 

I Oiunot be an order against him so as to put him 
to a period of limitation other than that to 
which the original action was subject. It 
might, be otherwise if he had been present and 
promoting a contention of the decree holder 
which, if well founded, would have justified 
; the continuance of the attachment. ARaKEL 
KUNHI IvUTTIYALI V. 1MBICHI AMMAH, 6 M. 
H C 446 14 M.H.C. 472, D ) F. 15 C. 674; 
R. 13 M. 366 ] 

(3830) — O 21. rr. 58, 59, 60. 61. 63. 64 ( = s. 
246, Civ. Pro. Code. 1859)— Claim— Limitation 
— Defective order. — Where a claim is preferred 
under p, 246. Aot VIII of 1S59, and the Court 
simply releases the attached property, without 
making any onquiry at all on tho poiuts specified 
iu that section, its order cannot bo regarded as 
an order under the section in question, and the 
rule of limitation there lain down does not 
apply to a regular suit subsequently brought 
! by the deoroe-holder JaGGABANDHU BOSE 

V. SRIMATI 8ACHYI BlRI, 8 B L R Ap. 39^16 

W. R. 22. [R., 1 C.W.N. 24 ; D. % 20 W.R. 345, 
21 W.R 409]. 

(3831 )-0. 21. rr. 58 to 64, except 62 ( = C»t>. 
Pro. Code, 1859, s. 246) — Judgment-dtblor, 
parly to proceedings. — Where T made a claim 
under p. 246, Civ. Pro. Code, to property atta- 
ched in exeoution of a deoree obtained against 
N, and the order of the Court direoted the 
rolease of the property from attachment, 
'held, in a suit brought by N against T, .more 
than one year from the date of the order, to 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1977, XXIII of 1861 and VIII of 

1859) — continued . 

establish his right to the property (Innes, J. t 
doubting 1 1 that N wa9& party against whom the 
order was “given” within the meaning of s. 246, 
Civ. Pro. Code, and that the suit was. therefore, 
barred by that seotion. NETIKTOM PEREN- 
Garypr°m V. T. P. Damodren Nambudry, 
4 H H.C. 472. [Not F , II B. 114. 15 C. 674 ; 
Doubled, 17 B. 629, 25 M. 721 ; Appr.. 14 B 
611 ; Expl, 13 M. 366; R„ 13 M.L.J. 367; D., 
6M.H.O. 416.J 

(3832)— O. 21, rr. 58 to 64 except 62 ( = Civ. 
Pro. Code , 1859, s. 246)— Claim by judgment- 
debtor Appeal Third party. — A deoree-holder 
having attached certain property in execution 
of a decree, the judgment-debtor objected, under 
S. 246 of Aot VIII of 1859, that that property 
should not be sold in exeoution of this decree, 
inasmuoh as it was inherited by her from her 
father; that the original decree having been pass- 
ed against the property of her mother and not 
against any part of her deceased father’s estate, 
properties inherited from the mother were only 
liable to be sold in execution. This objection 
was not tried by the Munsif under s. 24o, but 
he merely said that inasmuoh as only the rgh'.. 
title and interest of the defendant’s mother was 
put up for sale, such sale would in no way affect 
the rights of any other party and consequently 
there was no necessity of entering into any 
enquiry regarding the disposal of the objection. 
On appeal by the claimant to the Judge, the 
Judge reversed the Munsif’s dooision. On 
appeal to the High Court by the decree-holder 
Held that the Munsif was bound to decide the 
objection under s. 246. Though the Munsiff 
had not deoided the case under s. 246. he had 
passed an order between parties, who were, 
legally speaking, not parties to the suit in 
which the decree was passed and the Judge had 
therefore no right to entertaia the appeal. 
The decision of the Judge was set aside as hav- 
ing been passed without jurisdiction, and the 
deoision of the Muusif also was set aside and 
he was directed to try the case under s. 2 46 of 
the Aet. HARIS CHANDRA GUPTA v. SlIRI- 
MATI SHASHI Mala Gupti. 6 B.L.R 72 1 = 15 
W.R. 164. [F., 2 A. 752 ; R., 20 W.R. 280 = 

12 B.L.R. 65.] 

(38331 — 0. 21, rr. 58 to 64 except 62 (-Civ. 
Pro . Code , 1859, s. 246)— Appeal— Regular suit. 

— An order on au application under s. 246 of the 
Civ. Pro. Code (Aot VIII of 1859), can only be 
contested by a regular suit and no apoeal lies 
from such order. KALI CHARAN GlR GOSSAIN 

v. Banjshi Mohan Das Baboo, 6 BLR. 727 
= 15 W-R. 339. 

(3834) — 0. 21, rr. 58, 59. 60, 6t 63 and 64— 
Effect o/ an order under s. 246, Civ. Pro . Code, 
1859. — When an enquiry has been duly held 
under s. 246, aud an order passed thereon, so 
long as the order remains unquestioned by the 


Clv.Pro. Code (Acts V of 1908, XIV of 1983, 

X ° £ 1877 ’. XXIU of 1861 and Vill of 
1859)— continued. 

order or decree of a Court of Justioe. Until it 

has been overruled in a regular suit, brought 
in virtue of the permission expressly given bv 
the Cede no Court is at liberty afterwards to go 

“ t . he °J der * and enquire whether tbe Court 
whioh disallowed the objeotion had correctly 
appreciated the evidence as to possession, nr had 
come to the conclusion as to possession errone- 
ously In other words, the effect of the order 
cannot be affected by the propriety or otherwise 
oi the decision at which the Court, whioh in- 
ve&tigated the claim, arrived as to tbe fact of 
possession And as the Code declares that, in 
tne suit brought to content the order, the 
Claimant must prove his right, it follows that 

IhlZiT’ conclusive as to 

the righC And lastly, such an order is bind- 

ing on the sucoessfol party, whether he is a 

plain t’ff or defendant in the suit ; so that what 

be cannot assert as plaintiff be cannot plead as 

YOSIIP^'a' 9 q'| A 1 r’R A s A D V. MUHAMMAD 

f VwN* 


(383o)— O. 21. rr. 58, 59, 60, 61, 63, 64( = Ciu. 
Pro. Code, Act V TIT of 1859, s. 246 ) -Period of 

penod ° f i,m,tat,on contained 

* ‘ 6 ' k ,V ; ^ r0 * Ccde - is a Ppl 'v'able only to 

a case in which tne procedure pc£ >seri bed hy that 

section has been adopted. Venk.ATANARU v 

AKKAMMA .3 MHC. 139 . [F. 2 1 W R 183 * 

Appr., 4 B. 21 ; 16 W.r/ 2 2 ; J3 , 22^B* 


JLULJg Cko IDO L L WUL V, w 1 ~ 

procedure directed in the Code (namely, by a suit 
brought within one year from the date of the 
order), it is as final and conclusive on all per- 
sons, who are parties to it, as any other final 


(3830—0. 21, >r. 58, 59, 60. 61. 63 64 ( = c 
246 Cm . Pro. Code, 1859 )— loves' igalion 
vnler- Judgment aeotor. not ne.essary party _ 
.Absence of not, a- Order not binding ' on him - 
Scope of s 246 —Denuscr cla, tiling jenm right 
-Acceptance by aenasce -Denial cf jenm right 
-Estoppel— A judgment-debtor cannot be 
trkeu to be necessar.ly a party to, and bound 
by, an order under s. 346 of Act VIII of 1859 
made on a claim petition. (H B 114 rr. j * 

123, 4 M.H C. 472. 6 M H.C. 416, 25 M. 721* 

thal 39 t'' 3 f A ‘ f 33 ’ R ' ) Tt must be sh °wn 
that notice of claim was served on the iude 

mem-debtor before he can be held to be bound 
bv tbe order of Court. (25 51 721. 30 M 9, 
M ‘ 1 f > U - W -N. '910. 741. H 1 Tbe Court 

n. 246 could only make an order releasing the 
property from attachment, or disallow the claim 
which must be one objecting to the sale of the’ 
prnpert; in execution. (14 W.R. 52 27 M 67 
R ) Under s. 246, the rights of any claimant 
to some interest in the property i u the possession 
of the judgment-debtor teg., the equity of 
redemption) could not be investigated (14 W 
R. 144. 116 W.R. 119,6 M.H.C. 416 HR 
114, 4 B. 475, R.) Where a per30 o accepts a 
demise from a person olaiming to hold a jenm 
rightin the property, no express admission of 
jenm right by the demise otherwise than bv 
the aooeptanoe of the demise, is neoesaary to 
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Cftr, Pro Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXll£ of 1861 and VIII oi 
1859) — continued. 

estop the demises from denying deminor’s jennt 
right. KUNYIL PaRKUN PUTTHUKAY1 KOT- 
TAYI KANARAN v. VaRANAKOT 1LLATH 

Ganapati Nambudri. 21M.L.J.5S0. 

(3837) -0. 21, rr. 58, 59,60.61. 63, 64 ( = 
Civ. Pro. Code , 1859, s. 2 ±6)— Penalties by 
Civil Courts. — In soils under a. 246, Act VIl'l 
oi lo59, the question to be tried is that of right 
or title, and not merely that of possession. 
Civil Courts in this ooun try ought not to deprive 
parties of their just rights merely by way of 
penalty. 8. 246, Act VIII of 1859, distinguish 
ed from a. 15. MATHURA PANDEY v. Ram 
Kucha TEWARI, 3 B.L.R. A.C. 108 = 11 W.R. 
482. 

(3838) — 0. 21, rr. 58 to 61, except 62 ( = 
s. 246, Ciu. Pro Code, 1859) — Limitation . — Case 
pointing out the method of computation of tho 
year mentioned in Aot VIII of 1359, a. 246. 

Kasheenath Sh aha v. Jogendra Nath 
Baboo, 22 WR. 68. 

(3839) — 0. 21,rr. 58 to 64, except 62 (=*. 246, 
Civ. Pro. Code , 1859» Claim under section 
rejected for unreliable evi< cnee — Nature. — A 
claim under Aot VJ 11 of l8o9, s. 246. rejected 
on account of unreliable evidence, is on the 
same footing as if there had been no evidence, 
and the order rejecting it is on the merits and 
not on default. GOOKOO DOSS ROY v. SONA 
MONEE DOSSIA, 20 W R, 343 (Zhss., 1 C.W. 
N. W,Aipr.,'ll VV.R 409 ; Con.. 24 W.R. 4 11. 
22 B. 875 ; F., 1 C.L.J. 296 ; R., 6 C.L J. 362 j 

(3840)— O. 21, rr. 58 to 64, exccvt 62 ( = Civ. 
Pro. Code, 1859, s. 246) — Order, when final — 
Limita lion to set aside order. — In execution of 
a deoree, oertam lmra jvoablo property was 
attaohed. The plaintiff in this oaso objooted 
to the attachment, but his objection was dis- 
allowed as he did not tender any evidence in 
support of it. More than one year after, ho 
filed tho present suit for possession against the 
auotion-purohaser. Held that, under the 
ciroumstanoee, tho order disallowing the olaim 
was final and conclusive against tho plaintiff, 
he not having brought a suit within one year 
from its date to contest it. HlMAYAT A LI v. 
MANSUKH. A W N. 1883, 19. 

(3841)— O. 21, rr. 59. 59, 60, 61, 63, 64 (•= 
Civ. Pro. Code, 1859, s. — Execution-pro- 
ceedings. In a suit for possession of a resumed 
mebal, where it is sought to make binding on 
plaintiff an order passed on a claim preferred 
by him agaiost the sale of tho property when 
attaohed by an execution oreditor as the property 
of a judgment debtor, neither of whom is a 
defendant, held that, where, as in the proceed- 
ings under s. 246, Civ. Pro. Code, tho Court 
does not go on to sell the property, there is no 
binding order between plaintiff and the execu- 
tion oreditor, and no order deciding any ques- 
tion of right between plaintiff and defendant. 

Durgaram Roy v. Raja Narsing Deb, 
2 B.L.R A.C. 254 = 11 W.R. 134. [Rel. on, 16 
W.R. 22.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(3842)— O. 21, rr. 58. 59, 60, 61, 63, 64 (=* 
Civ. Pro. Code, 1859, s. 246) — Execution of 
decree — Objection to attachment— Finality of 
order. — Buit by the plaintiff for a declaration 
of proprietary title as to oertain lands purohased 
by him in Court-auotion in execution of his 
deoree. The facts were these. The disputed 
property was first hypothecated to the plaiufc- 
tiff, and in exeoution of the deoree on this 
hypothecation, one R objeoted to the sale of 
the property on the grouud that it had beon 
purchased by him in exeoution of a money 
deoree against the mortgagor thereof. The 
lower Court held on this objection that R’s 
possession was that of a representative of the 
mortgagor-judgment-debtor, and that he had 
no right to take objeotiou to the plaintiff's 
mortgage-lien. The property was accordingly 
put up for auotion-sale and purchased by the 
plaintiff himself. The present suit was there- 
upon instituted by the plaintiff. Held that 
the objection originally preferred by R was 
precisely the objection contemplated by 
s. 246 of Aot VIII of 1859; that the pro- 
cedure prescribed by that section was fol- 
lowed by the Court then engaged in execut- 
ing the mortgage deoree for sale ; and that an 
order was made therein against the objeotor 
R, in the sense of the last sentence of s. 246 of 
the Aot. The objeotor R submitted to it, and 
did not bring the suit provided as Vi is only re- 
medy by the section ; and he must be held to 
be bound by the filial order then made ; and 
therefore, the plaintiff should obtain a declara- 
tion as prayed for in the present suit. RAM 
DAYAL v. DURGA Dai, A.W.N. 1884, 23. 

(3843) — O 21, rr. 59. 59, 60, 61, 63. 64 ( = 

, 246, Civ, Pro. Code, 1859) — Execution of 
decree— Att ichment of prepjity — Suit to es- 
tablish right. — Where, in the oourse of execu- 
tion proceedings, a olaim to property attached 
therein, was preferred and investigated as 
botweon tho claimant and the deoree-holder 
(tho judgment-debtor not being a party), and 
deoided in favour of the claimant, and such 
deoision is not questioned by means of a suit 
brought within one year, held, in a subsequent 
suit by another creditor of the same judgmeut- 
debtor to establish tho liability of the same 
property in tho possession of the claimant for 
his debt, that tho suit was not barred under the 
provisions of s. 246. Though, iu a sense, the 
order passed in the first olaim was agaiust the 
judgment-dobtor, as diminishing hia means of 
satisfying the first debt, it could not bind him, 
as he was not a party to tho olaim-proceediugs. 
Nor was it inoumbent on him to sue to establish 
his right, and any interest he may have had in 
the property oannot be said to have lapsed by 
reason of his failure to sue. It oannot therefore 
be said that the seoond oreditor oannot come 
into Court and seek to establish a title whioh 
has lapsed and is extinguished. MANNU LAL 
v. HARSUKH Das, 8 A. 283. [F., 15 0, 674 ; 

Appr.> 11 B. 114, 32 B. 876.] 
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?° 1877 . XXIII of 1861 and VIII of 
lo59) — continued. 

(3844)— —0. 21, rr. 58'to 64, except 62 ( = Civ. 
Pro. Code. 1859, s . 246)- Claim by leqal repre- 
sentatwe of fudgment- debtor — Appeal. —A 
decree-holder exeouted his deoree as against the 
property of his judgment-debtor, R. On this 
the soo of R intervened and olaimed the pro- 
perty as his own, staling chat, it did>ot belong 
to the judgment-debtor, who happened to be 
his mother, but that he had held possession of 
it in his own right, and did not inherit it as 
any part.of his mother’s assets. The Munsif 
allowed the olaim, but the Judge admitted an 
appeal against that order and reversed it. Held, 
that the Munsiff’9 order was under s 246 of Aot 
VIII of 1859 and that the Judge was wrong in 
reoeiving the appeal and that therefore his order 
Should be set aside. In the matter of the peti'ion 

of J. B. Rainey. 6BL R. 723, Note = i2 W.R. 
333. (6 W.R. Mis. 61, F.) \_F , 2 A. 752 
Appl. ; 15 W.R 163 — 6 B L.R. 721 ; R,. 20 w! 
R. 280 — 12 B.L.R. 65.] 

(3S45) — 0. 21, rr. 58, 59, 60. 61. 63, 64 — See 

Appeal-Decrees and Execution of 

Decrees, 8 W.R. 304, 5 W.R, Mis. 28. 

(38461-0. 21, rr, 58 59, 60, 61. 63. 64 -See 
Appeal— Orders, 12 W.R. 333 and 354, 19 
W.R. 97, 6 W.R, Mis. 464, 11 W.R. 204. 

(3847)— O. 21, rr. 58 to 64 except 62 — See 

appellate Court— Objections first 

TAKEN in APPEAL, 12 W.R. 33. 

'38481-0 21, rr. 58. 59, 60, 61 63, 64— See 

attachment— Striking off execution 
Proceedings, 24 W.R. 36. 

f3S49i— O 21. rr. 58, 59, 60, 61, 63, 64— See 
Burden of proof— Claims to Property 
ATTACHED, 7 N W P. 85. 2 B.L.R. P.B. 91 = 

11 W.R. F B. 8,3 B.L.R. A.C. 70=11 W. 

R. 422, 15 W.R. 155, 15 W.R. 202, 25 W.R. 
79. 

(3850) — O. 21, rr. 50 to 64 except 62 — See 
CAUSE OF ACTION, 20 W.R. 456. 

(3851) — O. 21, rr. 58 to 64 except 62 — See 
CONTRIBUTION. SUITS FOR — VOLUNTARY 

Payment, 22 W.R. 430. 

(38521 — 0. 21, rr. 58, 59, 60. 61, 63, 64 — See 
Costs— Special Cases. 3 M.H.c. 341. 

(3853)— O. 21, rr. 58, 59, 60, 61, 62, 64— See 
COURT FEES, 4 B. 528, Note. 

(3854; — 0. 21, rr. 58 to 64 except 62— See 
COURT Fees act. 1870, sob. II. art. 17 (3), 

19 W R. 17. 


Cnr, Pro Code (Acts Y of 1908. XlVa of 1882 

f ° 1877 XXIII Qf 1861 ftn(J vn 1882. 

1859) — continued. 

(3858) -O. 21, rr. 58, 59. 60, 61 63 64— c*. 

Estoppel-estoppel by Judgment* sh! 

(3859) — O. 21, rr. 58 59 fin fil rq o 

ANn CUTI ° N0F decbe b- Execution by 

Mi3 6?. AINST REPRESE NTATIVES, 6 W.r! 
(3860) O. 21, rr. 58 to 64 except 62 

Hindu Law— joint family, 6 w.r, 69. 

(3861)- o. 21, rr. 58, 59, 60, 61, 63 and 64— 

24 W R U 70 CTION UNDER CIV - PR0 - C0DE . 

(38621-0. 21, rr, 68. 59,60. 6', 6.3 64-.<Jo« 
136 KISDICTION — SUITS F0r la ND,' 1 Hyde 

,38631-0. 21, rr. 58, 59, 60, 61, 63, 64 — See 
LIMITATION ACT, 1859. 22, 6 B.H.C. A.C J. 

(3964) — 0. 21, rr. 58. 59, 60. 61, 63. 64— See 
! Limitation act, isos, e. i, 8 C.L.R. 54. 

r ” S| -° 21 . "■ S3- 59, 60. 61, 63, 64 -See 
8 LI ™* ACT - 1903 - »• ^ and art. ll! 

(3866)— 0 . 21, rr. 58. 59, 60, 61. 63, 64 -See 

■' U 

13867)—0. 21, rr. 58 to 64 exoept 62 — See 
Limitation act. 1908, 8 . i 4 , 22 W.R, 162? 

(38681-0. 21, rr 58, 69, 60, 61, 63, 64— Se" 
Limitation act, )9gs, art ll, 4 W R 35 7 
B.L R. 235 = 15 W R 311, 3 BLR App i 2 2 
— 12 W.R. 221, 2 B L R. App. 49, 22 W R 39 
7 N-W.P. 113, 12 W R -221, 14 W R 367 ,4 

w R. .364, 1 M. 391, 7 B L.R 238,' note 1 A 
541, 21 W.R. 133. 4 B. 23. ’ A ‘ 

(.3869)— o. 21, rr 5", 59. 60, 61, 63, 64-S«e 
LIMITATION ACT, 1903, arts. 11, U . A> 6 

VY • t • 1 oO • 

(38701-0 21, rr. 58. 59. 60, 61, 63, 64-See 
Limitation act. 1908, arts. u. n. A n n 

L.R 352. ’ A 

(38711—0. 21. rr. 58 59, 60, 61, 63, 64— See 
LIMITATION ACT, 190S, arts. 1), 13, 4 2 1. 


(3855)— O. 21, rr. 58 to 64 except 62— See 
■Declaratory Decree, Suit for — De- 
claration OF TITLE, 6 B.L.R. 320. 

(3856) — 0. 21, rr. 58. 59, 60, 61. 63. 61- 
See Declaratory Decree, Suit for- 
enforcing or removing Lien or attach- 
ment, 4 B. 535, Note. 

(3857) — O 21, rr. 58, 59, 60, 61, 63, 64— See 

DECLARATORY DECREE, SUIT FOR— WHEN 
DECLARATORY SUITS LIE, 2 B.L.R. A.C, 

212 = 11 W.R. 40. 


(3872) O 21. rr. 58 to 64 except 62 See 

Limitation act. 1908, an. h-a 21 Wr 

(3873) O 21, rr. 58 to 64 except 62 Sea 

LIMITATION ACT, 1908, arts. 11 A and 1? \1 

W.R. 192. * 14 

(38741—0. 21. rr. 58. 59. 60, 61. 63. 64— Sea 

Limitation act, isos, arts. 12 , h-a 2 w 

R. 55. * • 

(38751—0. 21. rr. 59, 59, 60, 61, 63, 64— See 
LIMIT ATION act, 1909, art. 13, 8 WR 98 
A.W.N. 1885, 305, 4 B. 611. ' * * 

(3876)— 0. 21. rr. 58 to 64 exoept 62— See 
LIMITATION ACT, 1908, art. 14, W.R 1864 

37L 
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Civ, Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 

185y) — -continued. 


Civ. Pro. Code (ActB ‘Y of 1908, XIT’of 1882.* 
X of 1877. XXIII of 1861 and VIII of 
1 859) — continued , 


13S77)- O. 21, rr. 58, 59, 60, 61, 6?, 64 —See 
Limitation act. 190S, act 85, W.R. 1864. 

237. 

(3878 to 3830) — 0. 2L, rr. 59, 59, 60, 61, 63, 64 
— Claim proceedings — Judgment-debtor not 
necessary par 1 ? — No notice c orved — Not bound 
bv order — See MORTGAGE— REDEMPTION, 
9 M.L.T. 423. 

(3991>-0. 21, rr. 59. 59, 60, 61, 63, 64 — 

See Mortgage— Redemption, 2 A. 455. 

(3682 » — O. 21. rr. 53 to 64 except 62 — See 

Mortgage— Sale of Mortgaged Pro- 
perty, 19 W.R. 2S9. 

(3983) — 0. 21, rr. 58 to 64 except 62 — See 

Mortgage— Miscellaneous, a.w.n. 1692. 

104. 

(3884)— 0. 21, rr. 58, 59, 60, 61. 63, 64, Claim 
disallowed —Suit — Limitation — See POSSES- 
SION— SUITS FOR POSSESSION, 11 C.L.R. 443. 

(3985) — O 21, rr. 58 to 64 except 62 — See 

Production of Documents, 14 W.R. 95. 

(3896)— O, 21. rr. 58. 59. 60. 61. 63 and 64- 
See 8 ALE -8 ALE IN EXECUTION OF DECREE — 

—Purchasers, Right of, 6 N.w.P. 168. 

(3887)— O. 21, rr. 58 , 59. GO, 61, 63. 64— See 
8 ale— Sale in execution of decree- 
setting aside Sale, W.R, 1864, i63. 

(3888) — O. 21, rr. 58 to 64 except 62 — See 

Sale— Sale in execution of decree- 
wrongful and invalid sales, 5BL.R. 

App. 73, Note = 1 1 W R. 523. 

(3989)— O. 21, rr. 58. 59. 60. 61, 63. 64— Se* 

Sale— Sale in execution of Decree- 
Miscellaneous. 8 W.R. 362. 

(3890)— O 21, rr 59. 59, 60, 61. 63. 64 — S*e 

Small Cause court, Mofussil, Jurisdic- 
tion of— General, 18 W.R. 337, 2 B. 365. 

(3891)— O. Si, rr. 58,59. 60, 61, 63. 64 — See 

Special or second appeal— Errors of 

LAW Oli PROCEDURE,. 8 W.R, 422. 

(3892)— O. 21, rr. 59. 59, 60. 61. 63. 64— See 
Special oit second appeal— small Cause 
Court Suits, is W.R, 293. 

(3893) — O. 21, rr. 58, to 64 except 62 — See 
Subordinate Judge, Jurisdiction of, 21 
W.R. 56. 

(3894) — O. 21, rr. 58. 59, 60. 61. 63 and 61- 
See SUPERINTENDENCE OF HIGH COURT, 20 
W.R. 202, 18 W.R. 402. 

(3895)— O 21, rr. 59 to G4 except 62— See 

Title, 15 W.R. 0,0. 7. 

(3896)— O. 21, rr. 58. 59, 60. 61. 6.3, 64, 23 
( = Ciu. Pro. Code , 1859. ss. 246. 247) — Claim 
to attached property — Refusal to order vrstpone 
ment of sale — Suit aft<r one year—Litnitaiion. 
—Certain properly was attaohed in execution of 
the decree obtained by the present defendant 
againBt the plaintiffs vendors whereupon the 
plaintiff intervened under s. 246, Civ. Pro. Code, 


1859, and prayed for the release of the attach- 
ment on the ground of purohase prior to attach- 
ment. He prayed for time to put in the sale 
deed after having it registered. The Court 
1 refused and the property was sold in exeoution. 
More than one year alter the Court’s refusal, the 
plaintiff sued to establish his right to the pro- 
perty. Held that the suit was not barred under 
s. 246 as the order of refusal was not one under 
s. 546, but was a mere refusal to order a post- 
ponement under 9 . 247. Civ. Pro. Code. S4H 
MUKHUN CALL PANDAY v. 8 AH KOONDUN 
Lal. 19 B.L R 228. P.C. = 24 W.R. 75 = 2 I. A. 
210 = 3 Sar. 509. Olppr., 4 B. 21.] 

(3896-al— O. 21, rr. 58. 59. 60. 61, 63. 64. 23 
— See 8T.11 AND 12, VlC. C. 21, 1 B.H.C.251. 

(3397)— O. 21. rr. 58. 59, 60. 63, (= Civ. 
Pro. Code . 1982, ss. 278. 279, 280, 283,— Claims 
to attached property. — If. in an investigation 
under s. 276 as to moveable property, a Court 
| finds that the claimant was in possession at ihe 
time of altaohment, and it is not proved by the 
| attaching creditor that the claimant was in 
possession in trust for the judgment-debtor, the 
I Court should remove the attachment. In an 
investigation under 9 . 279 of the Code of C vil 
I Procedure, if a claimant to property, which has 
been attached, proves that, at the date of 
attachment, he was possessed of the property, 

' the burden of proof that ho is noo the owner, or 
i that he holds in trust for the judgment-debtor, 

' is on the deoree-holder, and if he fails to die- 
I oharge it, the Court should remove the attach- 
ment. In a suit under s. 293. the plaintiffs is en- 
titled 60 suoceed upon proof of possession by him 
at the time of attachment, if the deoreo-holder 
does not provethat he held iu trust for the judg- 
ment-debtor, or that the attached property is the 
property oi the judgment-debtor liable to present 
j seizure and sale in exeoution of his deoreo. The 
words “in trust for” should be construed in 
the sonso that the olaimaut held the property 
as servant or agent for or otherwise on behalf 
of the judgment-debtor, and that he bad no 
right whatever t.o tho possession of it on his own 
aooount if tho judgment-debtor olaimed it. (2 
B.L R. 91, 5 B.L.R. 708, 6 B. 215. 12 B. 270, 
18 A. 369, 2 U.B.R. 1897—1901, 270, 21 W.R. 

; 133, 11). Rights of hirers of cattle in Burma 
noticed. It would oauso great inoonvenienoo 
I and injustice to the hirers if a judgment-oredit- 
; or of an owner were at liberty to have the hired 
I cattle soized and sold in execution of a decree 
against the owner during the period for which 
they have been hired out and Courts, allowing 
I an attachment in suoh oases to oontinue and 
prevail, would be robbing hirers of an actual 
right to possession, although that right is only 
for a limited period. P.K.A.C.T. KADAPPA 

Chetty v. MaUNG SHWE BO, 2 L B.R. 152. 
[F., 4 L.B.R. 289 ; D., 4 L.B.R. 258 ; Diss . U. 
B. R. 1904, 4th Q r., Civil Procedure 8.] 

(3898) — 0. 21, rr. 58. 59, 62, 5 . 104, 0. 43, 
r. 1, s. 105 ( = ss. 278, 279, 282, 588, 691, Civ . 
Pro. Code t 1882) — Order demising a claim 
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Civ. Pro. Code (Acti Y of 1908, XIV of 1882 

X ° 1877 \ XXEH of 18 61 and VIII of 

18o9) — continued. 

founded on mortgage — “ Judgment"— Letters 

Patent, s. 15 -Right of appeal -Restrictions on 

borne interest in property 8a. 588, 591 
Oiv. Pro. Code uo not rescuer, the right of 
appeal given by s. 15 of the Letters Patent, 
lhe order of a Judge sitting on the Original 
Side of the High Court disallowing a claim 
preferred under ss. 278, 282. Civ. Pro. Code by 
the mortgagees of immoveable property attach- 
ed in execution of a decree, is a “ judgment ” 
within the meaning of s. 15 of Letters Patent 
and so is subject to appeal. [ Appr . 13 

M.L.J. 497. 29 M. 1 ; R., 13 ML J 362 = 
27 M. 121. J A mortgage- bond was executed 
in the name of one K, but the amouut of 
the bond was borrowed in several shares from 
four persons menticued in the bond, and the 
respective amounts borrowed from each of the 
four persons were specified in the bond, which 
also contained an express provision that when 
a part payment was made to R, such amount 
should be distributed by him among all the 
four creditors according to their respective 
shares, and that R alone should conduct 
proceedings against the mortgagors for the 
purpose of recovering the mortgage-debts. R 
died leaving a Will appointing executors who 
did not take out probate. Held that the other 
mortgagees had “some interest in the property 
attaohed ” within the meaning of s. 279, Civ. 
Pro. Code, entitling them to put in a claim 
petition asking that an attachment of the 
property by a judgment creditor of the mort- 
gagor may be declared subject to their mongage. 

A beneficial or equitable interest is as much an 
interest within the meaning ol s. 279, Civ. 
Pro Code, as a legal interest in the propertv 
attached. SABHAPATHI CHETTI v. NaRA- 
YANASAMICHETTI, 25 M. £55 = 11 M.L.J. 346. 


GiY p r ° Code (Acts Y of 1908, XIV of 1882 

X of 1877. XXIII of 1861 and VIII of 
1859 — continued. 

of legal rights and title are not relevant, exceo* 

, as f , th0 y m »y aSeot the deoision as to 
whether the possession is on account of or in 

rust for the judgmont-debtor or some’ other 

person In enquires into applications fo- tho 

froTn, attaohm9Dt . wh «e a Court wanders 
doe? the P°' n 8 necessary to bo considered and 
does not make an investigation and pass an 

order such as the claimant is entitled to i„ 
accordance with the terms of ss. 278—231, the 
High Court will not refuse to grant the extra 

tbatTl? rB | medy ° f revi3i0D . notwithstanding 

d ? a,maotot objector has open to him 
a remedy by way ol suit under s 283 Qa? 

ru.N Pru V. Ml ANI Me, 1 L B R. 180 ' IS M* 
R.%89 ]' 405 ' DisscnUd f rom ) 4 L.b! 

(3901) — 1 0. 21, rr. 58, 60, 61— Claim 

attached property-Q Jes t,ons for determination 
Possession— Constructive possession - - Mean 
ms of possessed ” and “ possession ”_!q? 

4 L E B.R TI 289 OF DECREE_MISCELLANE oS 

(3902) — O. 21, rr. 58, 60, 61 62 ( = p,.„ 

278 -^°- =*9i/asa)— Auivl't 


(3899) — O 21, rr. 58. 60 ( = s$. 278 and 28G. 
Civ. Pro. Code. 1882) — Execution of decree — Suit 
for declaration that properly sought to be attach- 
ed belongs to judgment-debtor— Procedure.— 
Where a judgment creditor, seeking execution 
against property alleged to be of the judgment- 
deotor, is met With a plea that the property in 
question is not the property of the judgment- 
debtor, the judgment-creditor is Dot obliged to 
take proceedings under s. 278 and wait until an 
adverse order is passed in those proceedings but 
may at onoe institute a regular suit for a declar- 
ation that tho property sought to be taken in 
execution is the property of the judgment- 
debtor. MAKBUL FATIMA V. LALTA KUNWAR, 
A. W.N. 1907, 207 = 4 A.L.J. 574. (id A. 410, 
23 B. 266, F.\ 16 A. 165, A. W.N. 1904, 190, D. 

(3900)— 0.21, rr. 58, 60, 61, s. 115 (= Civ. 
Pro. Code, 1882. ss. 278, 280. 281, 622)— Attach- 
ed property — Enquiry into applications for re- 
moval of attachment— Remedy of objector or 
claimant against order— High Court— Revi- 
s ional jurisdiction— Procedure — Practice.— The 
questions, which have to be considered during 
the investigation under s. 278, Civ. Pro. Code, 
1882, are comparatively simple and questions 


.682 ITrna.fer o, Property] S . 83 -Excel 

tion of decree — Object ion at' achment— Subse- 
quent mortgagee pay mg into Court m his own 
name monnj aue under a former decree against 
hxs mortgagors.- A and others, being judgmeut 
debtors under a certain instalment decree bor- 
rowed money to pay off the balance due under 
the decree giving a mortgage on the property 
affoced thereby The mortgagee pafd the 
balance due under the abovementioned decree 
into Court, m his own name, but expressly on 
behalf of his mortgagors, and notice was issued 
to the aecree-bolder who drew out some of 
Subsequently, the decree holder sought to an* 
propnate some of the amount so paid into 
Court to the payment of debts other than that 
due under the decree and to obtain attachment 
and sale of the property affeoted by that decree 
which was theu in tho possession of the repre- 
sentatives of the mortgagee. Held that even 
if s. 278 of the Civ. Pro. Code, were exhaustive 
and the mortgagees weie not entitled within 
the meaning of that section to objeot to the 
attachment of the property in question, they 
would still, as mortgagees in possession, be 
entitled toolaim that the property should ’not 
be held liable to attachment under the former 
decree. MlTTHU LAL v. MUHAMMAD AHMAD 
A. W.N. 1891, 220. 

(3903)— O. 21, rr. 58, 60, 61, 62, 63— See 
COURT FFES ACT, 1S70, s. 7, C] s . (IV) an(J 
(c) and (viii), s. 12 fii), art. 17, cl. (1) of sch 
If, U.B.R. 1897-1901, Vol. II, 355. 

(3904)— O. 21, rr. 58,60, 61, 63 ( = SS . 278 
280, 281, 293, Civ. Pro. Code , 1882)— Attach- 
ment— Claimant's application for removal of— 
Order for release of part of property— Omission 
to express judgment or opinion with regard to 
the rest of the property— 1 * Any property com 
prised n the order,” meining of— Suit by part 
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€iy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877,' XXIII of 1861 and VIII of 
1859) — continued, 

affected under s. 283, Civ. Pro. Code — Limita- 
tion Act, XV of 1877, sch. II, art. 11 — Applica- 
bility. — A deoree-holder attaohed in execution 
of his decree certain properties belonging to G, 
♦he olein tiff respondent as being the property 
of his judgment-debtors. G put in an applica- 
tion under s. 278 for removal of attachment of 
her interest in all the properties attaohed. 
But the Court, labouring throughout, under a 
misapprehension that a portion only of tbe 
attaohed properties were under attachment, 
ordered, on the 5th November, 1901, the 
release of G’s interest in that portion from 
attachment, and its order was silent with 
regard to the rest of the attaohed property. 
Subsequently, the deoree-holder again attached, 
all the proDerties that were formerly attaohed 
and G, having been unsuccessful in olaim pro- 
ceedings, brought tbe present suit under s. 283 
of the Civ. Pro. Code, to have her rights 
deolared. It was contended that G’s suit had 
become barred under art. 11, soh. II of the 
Limitatation Act (XV of 1877), the suit having 
been brought more than one year after the order 
passed on the 5th November, 1901, releasing 
attachment on G’s application. Held, that the 
Court that passed the order of the 5th November 
1901, having aoted on a misapprehension that 
only a portion of the properties were under 
attachment, meant to and did allow G’s objec- 
tion in full and directed the release of the 
entire property from attachment so far a9 G’s 
interest was concerned, and that the order did 
not disallow, under s. 280 or s. 281, Civ. Pro. 
Code, any part of G’s claim, nor was it against 
G with regard to “ any property comprised in 
that order.” Held, therefore, that art. 11, sch. 
II of the Limitation Aot (XV of 1877) did not 
apply. Bhagwanti v. Goman. 42 P.R. 1909 
= 88 P.L R. 1909 = 52 P.W.R. 1909 = llnd. Cas. 
742. 

(39051 — 0. 21, rr, 58, 61— See LIMITATION 
ACT OF 1908, arts. 11, 11-A. 18 M. 265. 

(39061—0 21. rr. 53, 61, 63 ( = ss. 279, 281 
and 283, Civ. Pro. Code, 1882) — ' Right which 
the plaintiff claims to the property in dispute ,’ 
meaning of. — The words “ the right which the 
plaintiff claims to the property in disputo” iu 
8. 283 of the Codo, mean the right whioh is 
olaimed in that proceeding in respeot of the 
property, that is, the right to have it sold or 
the right to have it roleased from attaohmont. 
They do not. mean the right or title to the 
property. The three ss. 278, 281 aud 283 must 
be read togother (15 O. 674, SI G. 228, F .). 
When, therefore, a olaimant, being udsucooss- 
ful in a claim under 8. 278, has got tho property 
released from attachment by coming to terms 
with the deoroo-holdors without notice to the 
judgment debtors, a suit subsequently brought 
by him against tho judgment-debtors for reco- 
very of possession is not barred under s. 283 of 
the Code. MORRHIA BARAYAL v. ELABI 

Bux Khan, 3 C L J. 381. r y R., 30 M, 335, 
F,B. = 17 M.L.J. 95 = 2 M.L.T. 116.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, # XXIII of 1661 and VIII of 
1859 1 — continued. 

♦3907) O. 21. rr. 58. 61, 63 (=ss. 278, 281, 
283, Civ. Pro. Code, 1882 ) — Claim proceedings , 
order in— Suit by aggrieved party instituted 
ofltr a year— Judgment-debtor «ot a party in 

claim proceedings— Limitation— Limitation Act 

(XV of 1877), sch. II, art. 11. — Where the 
judgment-debtor was not a party to claim 
proceedings, the party aggrieved by the order 
therein oan institute a suit to establish hia 
right after the expiry of a year from the date of 
the order, and the suit will Dot be barred under 
art. 11. Limitation Aot. SADAYA PlLLAI v, 
AMURTHACH ari, 8 M.L.T. 417 = 8 Ind Cas. 
137. M5 C. 674, 3C.L.J. 381, 15 C. 521. 15 l.A. 
123. R.\ 29 M. 225. 16 M.L.J. 136, 25 M. 
721, 12 M.L J. 411, R. d Expl ; 4 M.H.C. 

472, D.) 

(3909)— O. 21, rr. 58,61, 63 ( = .<s 278.281, 
283, Civ. Pr. Code, 1882 ) — Claim by mortgagee 
Adju iication in favour of claimant— Failure 
of unsuccessful party to die su't withm one year 
Suif by mortgages — Impeachment of mortgage 
on grounds urged in claim proceedings and found 
against —Estoppel — Scone of order under s. 283 
Adjudication as to right to physical possession 
Title. A simple money decree-holder having 
got attaohed property subject to a mortgage in 
favour of plaintiff, the mortgagee put in a 
olaim under s. 278, Civ. Pro. Code (Act XIV 
of 1882). The deoree-holder impeaobed the 
mortgage on the ground that it was invalid for 
want of sanotion under s. 257-A, Civ. Pro Code, 
aod that it was a sham transaction. These 
points were found against the deoree-holder and 
the claim was allowed. To these proceedings 
the mortgagor w*s not a party. No suit was 
brought by tho deoree-holder against the said 
order. But ho purchased the property at the 
Court-sale and then assigned his rights to the 
appellant. In a suit by tbe mortgagee to recover 
money due on his mortgage, held, that it 
was not open to the appellant to impeaoh the 
mortgage on grounds urg d by his assignor 
in the claim proceedings ; that the fact that the 
appellant’s assignor became the representative 
of the judgment -debtor who was no party to 
the olaim proceedings, did not override the 
estoppel or relieve against the disability imposed 
by s. 283. Civ. Pro. Code. (15 C. 521, 15 I. A. 
123, 28 M. 87. 31 M. 177, 3 M.L T. 306, 80 
M 335, 17 M.L J. 95. 2 M.L T. 116, F.B , 31 
M 163, 3 M L.T. 256. 18 M.L.J. 26, R. d 
Expl.; 23 M. 227, 21 l.A 17, 4 C.W.N. 227, 
16 C. 682. 16 l.A. 107, R.) ; that an order in 
claim proceedings is not restricted to the deter- 
mination of rights relative to physical posses- 
on, but can also determine question of title. 
R\MU AIYAR v. Palaniappa CHETTY, 

8 M.L.T, 381. 

(3909) -O 2l f rr. 58, 61, 63 ( = ss. 279. 281, 
283, Cin. Pro. Code. 1882) — ' Iy\ve$tig\tion>' 
meayihig of term — Order against claimant a 
t mder s. 281 — Prtvntruf of dccrc* amount by a 
mortgagee beyond one year from the order, 
j effect of . — In this oase, the Court of first in- 
stance held that the plaintiff's suit was barred 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 aud VIII of 

1859) — continued. 

by art.^ 11 of the second eohedule to the 
Limitation Aot f the plaintiffs not having 
brought a suit to establish their right to the 
property in dispute within one year from the 
date oi the order made agnnst them, under 
s. 283, rejecting a olaim previously preferred by 
them on the attachment of the property. 
The order against the plaintiffs was to this 
effect, viz. t the sale seems to be collusive : 
olaim rejeoted.” The lower appellate Court 
was of opinion that there was no bar by limita- 
tion, inasmuch as there had been no * inves- 
tigation ’ of the plaintiff’s olaim withiu the 
meaning of that word as used in the Code. 
Held, that the judgment of the lower appel- 
late Court oould not be supported on the ground 
that there has been no ‘ investigation.' It is 
not possible to define the amouot of inquiry, 
which constitutes an ‘ investigation.’ If the 
order purports to deal with the olaim on the 
merits, it must be taken that there has been an 
investigation ’ and a suit, therefore, by a 
persou aggrieved thereby will be governed by 
art. 11 of the Limitation Act. Ileii, further, 
that, where after more than a year from the 
date of the said order, the attachment was 
raised on payment by one of the mortgagees 
(defendants in the suit) in possession o' the 
property, such payment not having been made 
within one year after the date of the order, 
the order io conclusive as between the claim- 
ants (the plaintiffs) and the defendants. To 
hold that the right of an unsuccessful olaimant 
to bring a suit remains in a state of suspended 
animation for an indefinite period, after the 
expiration of a year from the date of the order 
against him, liable to be revived at any 
moment by the payment off the amount of 
the deoree, would lead to uncertainty of title 
and great inconvenience and would be incon- 
sistent with the policy of the legislature in 
prescribing a short period of limitation for suits j 
by parties, rgainst whom an order has been 
made in olaim proceedings. KAYYANA CHIT- 1 
TEMMA v. DOOSY GAVARAMMA, 16 M L J. 
136= 29 M. 223. [R., 17 M.LJ. 554 = 31 M. 5 

= 3 M.L.T. 106. 17 M.L J. 95, F.B. = 30 M. 
335, 17 M.L.J. 250 = 30 M. 461.] 

I 

(3910)— 0. 21, rr. 58, 61, 63 —S(e LIMITA- 
TION ACT, 1908, arts. II and 11-A, 31 C. 
228, 27 U. 714. 

I 

(39H) — O. 21, rr. 58: 62 — Declaratory suit 
for release of property from attachment 
Valuation — See JURISDICTION - GENERAL, j 
71 P.L.R. 1906 = 55 P.R. 1906. 

(3912)— 0. 21, rr. 58, 62, 63, 90~See 
Mortgage — general, 7 P.W.R, 1908 — 62 

PiR. 1908. 


C1 Y. Pro Code (Acts Y of 1908, XIV of 1882, 

X ° f 1877 ’ XX1U of ] 86I and VIII of 
1859) — continued. 

debtor or liable to the deoree passed against 

to^in^T 0 10 a representative capacity so as 
to bind the parties who have objeoted to the 

^ hey d ° not cont empl*te a suit to 

2) . rr. 59. 63 ( = Civ. Pro. Code 
1882, 5s. 278, *283) Claim — Order on claim 
petition Finality —The order made on a 
daim under s 278, Civ. Pro Code, is an order 
under s. 283, Civ. Pro. Code, and final as suoh, 
and therefore no appeal lies from suoh an 

A W r N.?8 8 “' NlSSA V * NI ^™-NISSA, 


(3915) — O. 91. rr, 59, 63 (~Civ. Pro Cede 
1882, ss. 278, 283 —Property ivrongfully seized 
in execution of decree -Special procedure laid 
down ms 278, Cw Pro. Code , intended to 
piovxdea speedy and summary remedy and not 
(o a claimant of his remedy 'by u) ay of 

su%t ' Q The special procedure laid down* in 
s.278 d seq., is intended to provide a speedy 
and summary remedy and not to deprive a 

°[ h,s remed y by way of suit. (23 B. 
266, F.) A suit would lie whether there has 
been application under this rule or not, and id 
was immaterial whether the order of the Court 
had been or ought to have been one dismissing 
the application for default, or one deciding it 
on the merits that the attachment was to be 
withdrawn or mainlined. DORAB ALLY v 
MA THIT, U.B R. 1897—1901, Yol. II, 267 (15 
I. A. 1, 14 W.R. 340, 16 W.R. 59, 23 M. *220 
U.B.R, 1897 1901, Vol, II, 262, 23 B. 266, R.) 


(3913)— O. 21, rr, 58, 63 (-ss. 278 to 283, 
Civ. Pro. Code , 1882). scope of .— These see ions 

contemplate the liability or non-liability of the 
property attaohed to the decree under execu- 
tion. because it is the property of the judgment- 


(3916) O 21. rr. 58, 63 ( = Civ . Pro. Code 
1882, ss. 278. 283) -Investigation of claim to 
properly attached in execution of decree— Poin's 
for enquiry- Duty of investigate/ Court ,— In 
the sections relating to objections to attach- 
ment in the Civ. Pro. Code, the Legislature 
has provided a speoial means of readily and 

expeditiously dealing with the questions whioh 

are liable to arise in the course of exeoution 
proceedings, and this it has no doubt done 
with the express object of preventing all un- 
necessary litigation. 8. 278 gives the Court 
power to investigate the olaim or objection of a 
person intervening in attachment proceedings 
in all respeots as if he were a party to the suit 
and directs that the Court shall proceed to 
make the investigation accordingly, bo that the 
Court is bound to make a full and thorough 
enquiry irrespective of what may happen in 
the future ; and indeed it 13 obvious that 
unless it does, it must leave an opening for 
that further litigation, whioh, aooording to the 
recognised maxim of law, it is the interest of 
the commonwealth should be avoided. MA 
Ma v. MAUNG PO WIN, U.B R. 1897'-1901 
Yol. II, 262. (14 C. 617, 18 C. 290, R.) [R 
U.B.R. 1897—1901, Vol, II, 355, 267.] 


C. 11—125 
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Civ, Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

(3917)— 0. ai.>r.fi8, 63 (= Civ. Pro. Code, 1882, 
ss. 278 and 283; — Execution of decree — Attach - 
men', Objection against— Suit to establish title 
and possession— Order passed tuithout investiga- 
tion. — An order oannct be held to be an order 
under s. 283 of the Civ. Pro. Code, unless 
it is passed after investigation and an opinion 
expressed and judgment givon on the merits. 

Sa.tan ram v. Ram Rattan, 119 p l R. 1904 
•=87 P.R. 1904. (3 A. 501, 18 M. 265, 12 C. 

103, 15 C. 521, P.C., 1 C.W.N. 24, ft.) 

(3918) — O. 21, rr. 58, G3 ( = ss. 279, 283, 
Oiv. Pro, Code , 1882)- — Objection dismissed for 
default, effect of. — Held that au order disallow- 
ing a olaim under s. 278, Civ. Pro. Code, for 
want of prosecution is conclusive, unless a suit 
is brought under s. 293 within odg year 
from the date of the order. GAYADIN v. 

Musammat Bai.i Natiii, li O.C. 180 . n c. 

W.N. 24, Not F.\ 15 C. 521, 20 W K. 345, 21 
W.R. 409, 24 W.R. 411, 32 C. 537, 19 A. 253, 
22 B. 875, R.) 

(3919) — O. 21, rr. 58.63 ( = ss 278, 283, 
Civ. Pro. Code t 1882) — Attached property, claim 
to— Claimant in default — I) isaltoieance of 
claim— A) t. 11. Limit it ion Act, 1877 ( Cf , 
arts, 11 and 11-A, present Code). — When a 
Court disallows a olaim to attached property by 
reason of tho claimant not having given any 
evidence in support of tho claim, there cannot 
be said to have been any investigation undor 
s, 278, Civ. Pro. Cole, 188;, and tho order 
oannot bo said to bo one under s. 281. Art. 11, 
Limitation Act, 1877, thorofore, is inapplic- 
able to such a O'' so. I\ ALL AK SINGH v. 
TORIL MAHTON, 1 C W.N. 24 (3 A. 50*. 12 

O. 10P, F ; 15 1. A. 123, Expl.\ 20 W.R. 315, 21 
W.R. 409, 24 W.R. 411, 12 G.L R. 43, Diss ) 
[F„ 87 P R. 1901 — 1 19 P L. R. 1901; .l w >r„ 31 
M. 5 — 17 ML. J, 551 =3 M. B. T. 106; Con s , 6 C, 
L.J.362; H. % 11 0.0. lf0;D., 27 C. 714, 1 C.L J. 
550, 32 0. 537, 34 C. 491 = 11 C.W.N. 87. J 

(3920)- O. 21, n-. 59. 63 ( = <.<;, 273, 283, Civ. 
Pro. Code, 1882) — Suit by unsuccessful objictor 
for recovery of price of his property sold in 
execution of decree passed against third parly— 
Summat y dismissal of ibjections (a attachment 
cf rreperty— Appeal— Small Cause Court , 
Jurisdiction of. -Tho respondent No. 1 attach- 
ed tho orop cf respondent. No. 2 in the execu- 
tion of a decree and tho appellant filed an 
objection under s. 278, alleging that the orop 
was his and not tin judgment-debtors. IIii 
objoolion was summarily dismissed without 
any investigation He instituted aregularsuit 
for recovery of tho price realized by sale of tho 
attached property. Held, that tho suit was 
ouo such ns is referred to in s. 283 and not 
being one triablo by a Court of Small Causes 
and not having b?on tried as such, an appeal 
lay from the decision of the first Court. Ram 

Saran Singh v. Raja Partab Bahadur 

Singh, 8 O.C. 281. 


CIy, Pro. Code (Act« Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859)— continued, 

(3921)— O. 21, rr. 58, 63 ( = ss. 278, 283 of 
1882) Wrongful attachment — Summary pro- 

uni uccessfu l — 8u bsequent 
suit under s. 283— Right established— Effect of 
judgment. — In erder that a plaintiff, who, after 
being unsuccessful iD the summary proceeding, 
taken by him under s. 278. for the purpose of 
getting the release of an attachment issued in 
a suit in wbioh he was not a party, suooeeded 
in a subsequent suit instituted under s. 283, 
Civ. Pro. Code, 1892, in establishing his right 
of property in the goods, minbt be entitled to 
full indemnity for the wrongful attachment, be 
was not bound to allege and prove that the 
defendants resisted his application under 
s. 278. maliciously and without probable cause, 
Whero the dismissal of the plaintiff’s olaim 
under s. 278, was not brought under review in 
the proceedings before the High Court, the 
effeot of the judgment of the High Court in the 
subsequent suit, under s. 283, was to supersede 
the order under r 278, and render it altogether 
inconclusive. IviSSORI MOHUN ROY v. HAR- 
sukh Das, 17 C. 436-17 1 A. 17, P.C.=BSar. 
412. [ft., 6 Bom. L R 704.] 

(39221—0. 22, tr. 59,63 ( = ss. 278, 283, 
Civ. Pro Cede, 1882, — Execution cf decree — 
Attachment— Ob j'i tion allowed— Suit b)/ decree - 
holder decreed — Previous attach m nt whether - 
subsisting— Lien of attaching creditor — Rights 
of purchaser during attachment — Held, that 
the lion of an attaching creditor over the 
property attached dated from tho attachment 
and was not destroyed or affcotod by au order 
of releaso which was in effect set aside by a 
subsequent decree iu a regular suit. Scmblc : — 
A person, purchasing property at a time when 
it was sutj’ot to an attachment, order of a Civil 
( ourr, could hold no better or higher position 
than bis vendor. ALI AnMAD KHAN v 
BANSIDHAR. 6 A.L.J, 434 = 31 A. 367 = 1 Ind. 
Cae. 931. (21 W.R. 435, 23 0. 829, 33 C. 

1168, 10 B. 400, 17 A. W.N. 124, ft. and F.) 

(3923)- O. 21, rr. 58, 63 i = Civ Pro . Code . 
1892, $s. 278, 283) Claim lo attached j. ropirty 
rejected— Payment of decretal amount by judg- 
ment-del tor into Court and attachment raised — 
Propirt if attached again in execution cf another 
decree— Claim to proputy again rt jecled—Suit 
for esta’ lishing title— Limitation.— The first 
defendant obtained a decree against one X in 
1880. In execution of this decree, he attached 
the houso in dispute. The plaintiff intervened 
under s. 278 of the Civ. Pro. Code, and sought 
to raise the attachment. But his claim was 
disallowed on the 14th January, 1881. A sale 
proclamation was issued in due courso ; but 
tho judgment. debtor having paid the amount 
of the decree into Court, the attachment w*s 
withdrawn on tho 23rd March. 1SS1. Subse- 
quently, the nrst defendant placed a second 
attachment on tho property in execution of 
auother decree. The plaintiff again applied to 
havo the attachment raised. Hia application 
was again rejected on the 9th June, 1883. 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Within one year from this date, the plaintiff 
filed the present suit to establish his title to 
the house in dispute and to have it declared 
that it was not liable to be attached and sold 
in execution. The defendants raised the plea 
of limitation to the suit. Held that the suit 
was not barred by limitation. The attachment 
in respeot of whioh the order of 14th January 
1881 was passed against the plaintiff, was 
raised on the judgment-debtor having paid the 
decretal amount into Court. After the 23rd 
March, 1881 (the date on whioh the first attach- 
ment was raised!, there was no right of aotion 
remaining to the plaintiff in respect of the 
order of the 14th January, 18Sfr. The second 
attachment was a new and distinot aot giving 
a new cau=e of action on which the plaintiff 
was entitled to a fresh enquiry and decision. 
IBRAHIMBHAI v. KABULABHAI, 13 B. 72. 
[F., 31 C. 228 ; R., 18 B. 241, 1 C.L.J. 296; 
D., 29 M. 225= 16 M.L.J. 136.] 

(3924)- 0. 21, rr. 58, 63 [ = Civ. Pro. Code, 
1882, ss. 278. 2«3 ) — Declaratory suit by claim 
ant, when Court-fee leviable on as for tiro 
declarations . — Where a person objecting under 
s. 278 of the Civ. Pro. Code, brings a suit and 
makes not only the execution creditor in the 
attachment pro'eedings but also the judgment, 
debtor in thoso proceedings parties to the suit, 
and arks for a declaration of his (plaintiff’s) 
title to the property under attachment as 
against the judgment-debtor and also for a 
declaration in denial of the judgment-creditor’s 
right to bring that property to sale in execution 
of his decree, there are two substantial declar- 
ations asked for. and the suit caunot be enter- 
tained on payment of the Court-fees in respect 
of only one of suoh reliefs. When, however, 
the judgment-creditor is the sole defendant in 
tho suit, th9 claim worded in either of these 
ways must be regarded as a olaim for only one 
declaration. MOTI RINGH v. K A UNSILL A. 16 
A. 308. F.B. = A. W N. 1894, 109. [F., 13 M. 
459; R . , 17 A. 69.] 


Civ. Pro. Code (Acts Y of 1908 XIV of lflfl? 

* °! XXIII o, 1861 and Vm of 

1859) — continued. 

lies upon the person, who sets up the scale of 
proving that it was bona fide and for adequate 
consideration. MAUNG TUN BYE v, Maunt 
\ON, U.B.R, 1904, 4th Qr., Civ Pro 8 (in 
C. 616, U.B.R. 1892—96, Vol. II 318 is’w R° 
507, 24 W.R. 292, R.) — ~ ’ 15 W ’ R ' 

Qr., Civ. Pro. Code, 16. 


F. t U.B.R. 1905, 1st 


(3926-27)-— O. 21, rr. 58, 63( = ss, 278 and 2^3 
Cw.Pro.Code, 1882 )— Execution of decree — Suit 
against successful claimant or declaration that 

hel0rifJS t0 the lament debt, r- 
Judgment-debtor not a necessary party — Wham 

a decree-holder brings a suit against a succe"! 

t0 . establish that certain property 

be ougs to his judgment-debtor and that he is 

entitled to bnug it to sale in execution of his 

ueoree the only person against whom he claims 

relief is the successful oiaimant. To such 

suit the judgment-debtor is not a necessary 

E a r Jj • ^® ASI v. Mangal chand 
A. W.N. 1905, 172 = 2 A.L J. 491 = 28 A. 41 . * 

(3928)— 0.2 1, rr. 58, 63 ( = ss. 278, 283 Civ 
Pro Code. 1882 ) Court to ascertain respective 

itg ns of tnt'rvenor and judgment-debtor and 

order sale of latter's rights only -Omission to do 
-o, efjec of—L imitation Act, art. 12.— Where a 
claimant prefers a claim to property attaohed in 
execution, the Court should define the respective 
shares of the judgment debtor and the P jnter- 
venor and sell the judgment-debtor’s definite 
share only. If, without doing so, the Court 
simply orders the salo of tho property subieot 
to the claim of the claimant, the order would 
not be a valid one under ss. 280 and 283. and th« 
ooo year's limitation applicable to a suit to lot 
aside me order will not be applicable 

Udit Narain Singh v. Murtaz a Khan a* 

I1oT> i9=2ALJ - ,?8 =^Sw; 


(3925) — 0. 21, rr. 58. 63 ( = Ciu. Pro Code, 
1882 , ss. 278. 283,1- Ss. 27«, 283— Burden of 
proof — Fraud— S. 110, Evidence Act.— When 
a oiaimant under s. 278, or the plaintiff in a 
suit under s. 283, proves possession, s. 110, 
Evidence Act applies, aud he is entitled to suc- 
ceed, unless the other party proves that ho is 
not the owner or that he holds in trust for the 
iudgmentdobtor. (U.B.R- 1897 1901, Vol. 

II, 270, L.B.R. 1903, 152, 12 B 270, R.) 
There is nothing to prevent an owner from 
selling or any one from purchasing property 
beforo it is attached, oven if the parties know 
that an attachment is impending, or their object 
is to defeat an anticipated attachment provided 
the transaction is bona fi le and for full con- 
sideration ora consideration that is not grossly 

inadequate. (22 W.R. 473, 25 B. 202, U.B R. 
1902 — 1903, Civ. Pro. 15, R.) It 13 on y 1 
when the oircumstances are such as to raise a 
strong presumption of fraud that the burden, 


(3929)- O. 21. rr, 58, 63 ( = Ciu. Pro. Code 
18o9, s -246 )— Suit to recover personal property 
cognisable by a Small Cause Court-Suit for a 
declaration not cognisable by a Small Cause 
Court. —A. suit to recover personal property or 
its value under tho section is cognisable bv 
Courts of Small Causes. JEEWA v. KULEDO 
84 P R. 1870. (72 P.R. 1869, Expl,) L °° 

(3929-rt) O. 21, rr. 59, 63 (Civ. Pro. Code 
1882 , ss. 273, 283 )-Claim to attached property 
disallowed — Remedy — Regular suit within 
twelve months .— Where a summary declaration 
of want of title in the objector is made in 
answer to a claim made by him to property 
under attachment, and this order ig n0 fc se fc 
aside by a regular suit brought by him within 
one year, it becomes equivalent to a final ad- 
judication against him. The unsuccessful 
objector or mtervenor cannot get rid of fcha 
effect of the order by pleading his right as defend- 
ant in the regular suit brought by the opposite 
party, and the only way open to him ig fe 0 
establish his right by a regular suit brought by 
him within twelve months, at the expiration 
of whioh period the order becomes conclusive 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1659) — continued. 

as against him. By the provisions in s. 283 of 
the Civ. Pro. Code, 1882, the Legislature has 
intended to provide only one remedy, that of a 
regular suit, to sot aside the otherwise conclu- 
sive efleot of the miscellaneous order ; and it 
cannot be open to the objeotor to adopt any 
other alternative to got rid of the adverse 
order. NEMAOAUDA v. PARESHA, 22 B. 640. 
[F , 27 C. 714 ; Appr., 74 P.L.R. 1901 ; R. t 1 
N.L.R. 150; D. t 1 A.L.J. 531.] 

(3929-b) — 0. 21, rr. 58,63— See DAMAGES— 
Damages, Suits for, 3 A. 504. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882* 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued . 

(3936) — O. 21, r. 53, O. 23, r. 1, s. 141 
( = s$. 278, 373, 647, Civ. Pro Code , 1892)— 
Application for removal of attachment Subse- 
quent tvilhdraival without consent of Court — 
Suit for declaration , not bxrted .— Where the 
plaintiff first put in a petition under s, 278 for 
removal of attachment of certain property, and 
then withdrew it without permission of the 
Court, held that 8. 373 of the Code read with 
s, 647, is no bar to a fresh suit for a declaration 
of his right to the attached property, SUPAL 

Panday v. Sukkhu Koiri, 4 L.B.R, 73. 
[£., 4 L.B.R. 263.] 


(3930)— O. 21, rr. 58, 63— See ESTOPPEL— 
Estoppel by judgment, 17 M. 17. 

(3931)— O 21, rr. 58, 63— See LIMITATION 
ACT, 1903. arts. 11 & 11-A, 125, 122 P.L.R. 
1904 = 32 P.R. 1904. 

(3932)— 0.21, rr. 58, 63 — See SMALL CAUSE 

Court, Presidency towns, Jurisdiction 
of— General, 26 C. 778 = 4 C.W N. 590. 

(3933) — 0. 21, rr. 58, 63, s. 66 ( = s$. 278, 
283, 317, Civ. Pro . Code , 1882) — Certified 
purchaser — Benami purchaser — Attachment — 
Res judicata — Objection bp thiul person, effect 
of allowing.— Held, that s. 317 of the Codo 
applies not only to a suit brought against the 
certified purchaser by the person claiming to bo 
the real purchaser but also to a suit brought 
by third parties against a certified purchaser. 
Under this seotion, no suit oan be brought by a 
third party agaiusta certified purchaser on the 
ground that purchaser is not the real beneficiary 
owner. Bold , further, that where a deorce- 
holder attaohea a particular property as that 
of his judgmontdebtor and suoh property is 
released from attachment under s. 278 of the 
Codo on the objeotion of a third person and no 
suit under s. 283 of tho Code is brought by the 
decree-holder for a declaration that tho property 
aotually belongs to his judgment-debtor, the 
order releasing the property beoomes conclusive 
and operates as res juiicata between such 
third person and tho dooree-holdor. The deoreo 
holder cannot, by a frosh attachment uudor 
another decree of his against tho samo judg- 
ment-debtor, rc-opon tho question, Tho order 
passod in tho first caso so far as the decroo- 
holdor is concerned operates as res judicata 
against him in tho second oaso as well. 

Musammat Niamat un-nissa v. Raza ali, 
8 0 C. 306 (3 O.C. 229. 21 A. 29, 14 M.I.A, 

496, 21 A. 238, 16 M. 290. 26 A. 282, 11) 

(3934)— 0. 21, rr. 58, 63, 90, s. 47— See 
Right op Suit-Sale in execution of 
Decree, 7 A- 583 = a.w.n. 1885, 124. 

(3935)— 0. 21, r. 58, 0. 21, r. 63, 0. 46, 
r. 1, s. 113— Jurisdiction — Appeal— Declaratory 
suit by objeotor against tho deoroe-holdor and 
judgmont-dobtor— Valuation of suit for purposos 
of jurisdiction and courso of appeal — See 

Jurisdiction— General, 74 P.W.R, 1908, 
F.B, = 94 P.R. 1908, P.B. 


(3937) — 0. 21, r. 58, 0. 39, r. 6 ( = ss. 278, 
and 498, Cid. Pro. Cole, 1882) — Alt .chment of 
perishable property— Sale while proceedings for 
removal ot atiachmcnt are pending— Disposal of 
sale proceeds — Where moveable property under 
attachment is sold to prevent waste or deterior- 
ation, and where at the time there are pending 
1 proceedings for removal of attaemont taken 
under e. 278, the sale proceeds should bo kept 
in deposit and should be taken to represent the 
property that has been sold, and they should 
follow the result of tho order pisfed in the 
removal of attachment prooedings. Ma KYIN 

v. Mutu Raman chetti, 4 L.B.R, 16. 

I 

! (39381-0. 21, rr. 58. 66, 70 — Sec CLAIM TO 

PROPERTY ATTACHED, 16 B. 98. 

(3939)— 0. 21. rr. 5S, 66, 70-See EXECU- 
TION OP DECREE— APPLICATION FOR EXE- 
| CUTION AND POWERS OF COURT, 14 B. 369. 

(39401 — 0 21, rr. 58, SO. 92 — See SALE — 

Sale in execution of decree— Setting 

1 ASIDE SALE, 7 A. 365 = A W. N. 1885, 52. 

(3941)— O. 21, rr. 58, 91 / = ss- 278,313, 
Civ. Pro. Code, 1882) — Entcrtainmtn! cf claim 
' petition alter sale but tefor * confirmation, lega- 
lity of. — On a question raised as to whether a 
! Civil Court has jurisdiction to entertain an 
objeotion, under s. 27S of the Code, after the 
attached property had boon sold, held, that it 
is oompeteut for a Civil C:uut to entertain suoh 
an objeotion aftor the property had been sold 
but b6foro the confirmation of the sale, because 
thero isuo reason for thinking that the Legis- 
lature inteuded to make the mere holding of a 
! salo a bar to an objeotion under s. 278 and, 
further, though, under s. 313 cf the Code, the 
auotion-purohaser may himself apply to set 
aside tho sale on the ground that the person, 
whoso property purported to be sold had uc 
saleable interest therein, yet it is distinctly to 
the auotion-pnrchaser’s advantage that a valid 
olaim to the property should be established 
before ho has paid away his money rather than 
afterwards. BHAGCHAND v. MT. JHUNIA, 

1 N.L.R. 167. (26 C. 727, R.) 

(8942)— 0. 21, rr. 68,99 («Cit>. Fro . Code , 
1682, $$. 278, 331) — Application for delivery of 
possession under decree . — On application by 
plaintiffs (appellants) for delivery of possession 
of certain lands in respeot of which they had 
obtained a decree for possession, a third person 
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CiY. Pro. Code, Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1359— continued, 

filed an objection alleging that he held prior 
deoree for possession of the land. The execut- 
ing Court proceeding under s. 278 of the Code 
of Civil Procedure, allowed the objection with 
C09ts.^ The present suit thereon brought bv 
the plaintiff was decreed by the first Court, but 
the lower appellate C :urt assuming that the first 
Court’s procredings on objeotion were proceed- 
ings under s. 331 of the Code, aud applying, 
s. 13 of the Civ. Pro. Code, dismissed the suit. 
Held that the dispisal of the appeal by the 
lower appellate Court on the preliminary point 
was erroneous. Thrre were no elements in the 
oase to have given the first Court jurisdiction 
to proceed or pass any order under s. 331 of 
the Code. The resistance or obstruction men- 
tioned in s. 331 must be of the description 
contemplated by s. 328, i.e a resistance or an 
obstruction, in tho execution of a deoree for 
the possession of prepeety, to the officer charged 
with the execution of the warrant for delivery 
of possession. In this oase there was no resist- 
ance or obstruction to any officer, but such 
obstruction as there wa3, was by the defendant 
filing his objection in the Ccurt. The order 
of the executing Court must therefore be taken 
as passed under 8. 278 and, at any rate, could 
not operate as a bar to this suit relating to 
immoveable property. MAHABIR PRASAD v. 
Parma, 14 A 417 = A. W.N. 1892, 51. (1 B.L, 

R.A.C. 206, R ,| 


0. XXI, r. 59 ( = 1882, s. 279 = 1877, s. 279 

= 1859, s. 246). 

See Claims to property attached. 

(3942-u) — O. 21, r. 59— Sec NOS. 1003, 1004, 
1005, 1175, 1 175-a, 1170, 1340. 3657, 3748, 
3818, 3819, 3820, 3821, 3822, 3823, 3824, 3525, 
3826, 3827, 3328, 3829. 3830, 3831, 3832, 3933, 
3834, 3835, 383G, 3837, 3838, 3839, 3840, 3841, 
3842, 3843. 3844, 3845, 3346, 3847, 3848, 3849, 
3850, 3851, 3852, 8853, 3854, 3855, 3856, 3857, 
3858, 3859, 3860, 3861, 3862, 3963, 3864, 3865, 
3866, 3867, 3868, 3869, 3870, 3871, 3872, 3873, 
38'/ 4, 3875. 3376, 3677, 3878, 3879, 3891, 3882, 
3883, 3884, 3885, 3896, 3897, 3888, 3889, 3890, 
3891, 3892, 3893, 3S94, 3895, 3896, 3896-a, 
3897, 3898, supia AND NOS. 4537,4538, 5110-a 
5150, inf) a. 

(3943) — O. 21. rr. 59, 60, 61 ( = ss. 279, 280, 
281, Civ. P/o. Co te, 1882) — Construction. — To 
reconcile s. 279 with ss. 280 aud 281 of the 
Civ. Pro Code, the words “ some interest ” in 
s. 279, must be takeu to imply such interest, 
an would make the possession of the judgment- 
debtor, possession not on his own account, but 
on acoount of or in trust for tbe claimant. 
The sections of the Civ. Pro. Code, relating to 
olaims to attached property, contemplate a 
summary investigation into the question of 
possession and the question of title is to be gone 
into only to determine whether the person in 
possession holds suoh possession as agent of, or 
as trustee for, another. MOHUNT BHAGWAN 
RAMANUJ DASS v. KHETTER Moni Dassi, 

1 C. W.N. 617. 


Civ. Pro. Code, Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

O. XXI, r. 60 ( = 1882, s. 280 = 1877, s. 280 
= 1859, s. 246.) 

See Claims to property attached. 

(3944)-0. 21, r. GO (=1882, Civ. Pro. Code, 
s. 280 {‘Attachment— Objection— Costs- Appeal. 

A District Judge has no jurisdiction to enter- 
tarn an appeal from an order made by a Sub- 
ordinate Judge in connection with a proceeding 
held by him under s. 280 of the Code. R \GU- 

nath das v. Badri Prasad, a.W.n. 1883, 

178, 

(3945J-0. 21, r. 60 ( = s. 280. Civ. Pro. Code, 
1882)— Appeal — Execution — Decree. — Au order 
declaring, at the instance of a third party, that 
the property sougbr, to be attached by the 
decree-holder belongs not to th6 judgment-debt- 
or but to some one else, falls under s. 280, Civ. 
Pro. Code, 1882, and is not appealable. 8AK- 
HARAM V. Gadya, 2 Bora L R. 241. 

(3946J-0.21, r. 60 (-Civ. Pro. Code. Act 
A/P of 1892), s • 280 — Execution ol rent decree — ■ 
Clann — Tenure or holding— Homestead land 
let out for building purposes— Jurisdiction of 
Court " to investigate claim— Bengal Tenancy 
Act (1 ill of 1885), s. 170. — When the jurisdic- 
tion of a Court is sought to be exoluded on the 
ground that the property atfcaohrd is of a 
particular description, it is undoubtedly open to 
the Court to ascertain the true nature of the 
property. Therefore, where a claimant contend- 
ed that the property attaohed in execution of 
a rent-decree was neither a tenure nor a hold- 
ing within tbe meaning of s. 170 of the Bengal 
Tenancy Act, but a piece of homestead land let 
out for building purposes to which the previ- 
sions of the Act have no application : Held that 
the Court had jurisdiction to investigate the 
claim, as the claimant was, in no way, bound 
by the reoital in the decree under execution to 
whioh he was not a party. SARBa SUNDARI 

Dasi v. Harendra La l Roy chowdhury 

7 Ind. Cas. 490 = 12 C.L.J. 549. 

(3947) — O. 21, r. 60 ( = s. 2S0, Civ. Pro Code, 
1882, — Attachment — Release from attachment 
— Decree — Execution. — A release from attach- 
ment under the provisions of the Civ. Pro. 
can only be made under s. 260 of the 
Code. The section indicates the conditions on 
which alone that release can be directed, 8o a 
Court before directing a release must hold 
those conditions established. CHIMANLAL v, 
MACLEOD, 8 Bora. L.R. 794. 

(3948)— O. 21, r. GO — See LIMITATION ACT, 
1903, arts. 11, 11 (a), 24 C. 563, 12 C. 453. 

(3948-a)— O. 21, r. 60 — See NOS. 291, 425, 

983, 1003, 1004, 1005, 1C06, 1007, 1008, 1014, 

1015, 1016, 1017, 1148, 1175, 1175-a 1176, 

1340, 1343, 3657, 3738, 3748, 3820, 3821, 3822, 
3823, 3824, 3825, 3926, 3827, 3828, 3829, 3830, 

3831, 3932, 3333. 3834. 3835, 3836, 3837, 3839, 

3839, 3840, 3841, 3842, 3843, 3844, 3845, 3346, 

3847, 3848, 3849, 3850, 3851, 3852, 3853, 3854, 
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Civ. Pro. Code, Acts Y of 1008, XVI of 1883, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

3855, 3856,3857, 3858, 3859, 3860, 3861, 3862, 
3 SH64. 3865, 3866, 3867 3«68, 3869, 3870, 
3*71, 3872, 3873, 3874, 3875, 3876, 3877, 3878, 
3^1. 3882, 3883, 3884, 3885. 38^6. 3887, 3888, 
3890, 3891, 3892, 3893, 3894, 3^95, 3896, 
3896 a, 3897, 3899,3900, 3902, 3102, 3903, 3904, 
3943, supra, AND NOS. 4537,4538, 5U0-a5150, 
5617, inira. 

(3949)— 0. 21, r. 60, s. 115 ( = «. 280,622, 
Civ. Pro. Code, 188 -2) — Hi gh Court- R vers onarg 
powers. — As a general working rule of praotice, 
the High Court does not interfere under s. 622, 
Civ. Pro. Code, 1882, when the applicant has, 
by suit or otherwise, another remedy open to 

him. Pranjivandas Lakshmidas v. 
Bhavanishankar Ramshankar, 11 Bom. 

L.R. 794 = 3 Ind. Cas. 780. 

(3950) — 0- 21. rr. 60 to 63 i = Civ. Pro. Code , 
1882, ss. 280 to 283 — Disposal < f claim other- 
wise than on mo ils— Suit by defeated claimant 
for declaration of title— Jiuraen of proof.— 
Where a olaim to attached property has been 
disposed of, not on the merits, but on the 
ground of tho application having been made 
too late in a suit by the defeated claimant for 
a declaration of his title and cancelmeni of 
sale, the burden of proving mala fidcs and ab- 
sence of oonsideration lies on those porsons, 
who seek to resist tho plaintiff’s olaira NAND. 

lal Brahmin v. Krishnaji. 13 C.P.L R. 
69. (6 C P.L.R. 81, D.) [R. t 1 N.L.R. 150. j 

(3951) — O. 21, rr. 60 to 63 — See RIGHT OF 

Suit— Execution of decree, 15 c. 674 . 

(3962)— O. 21, rr. 60, 61,63 t = Cv. Pro. 
Code , 1882, ss. 2S0, 281, 283)— Specific Relief 
Act (/ of 1877), s. 42 — Attachment of right to 
collt ct rent payable to defendant— IU jeetum of 
claim— Sale of right- Suit by defeated claimant 
to set aside attachment and sale. — First defoud- 
ant had obtained a deoreo against tho second 
defondanfi. Iu execution, tho first defendant 
attachod tho right to oollect rent payable in 
respeot of certain properties. Tho plaintiff, 
alleging that he was the manager of a mutt to 
which tho properties belonged, put in a claim 
petition. On the claim being disallowed, he 
now sued for a declaration that the attachment 
and sale wero invalid, inasmuch as the proper- 
ties belonged to tho mutt and not to the sooond 
defendant. No consequential relief was prayed 
for, Held, that what was attached was a debt 
in respect of which prohibitory orders wore 
issued under ?. 268. Civ. Pro, Code A right to 
reoeivo a debt is not proporty capable of posses- 
sion within the meaning of ss. 280 and 2S1 of 
tho Codo. Tho suit, was not one instituted 
under s. 283 of tho Codo, aod therefore not 
maintainable BaSAVaYYA v. SYKD A1U5AS 
barer, 24 M. 20 (22 W.R, Or. 36. R.) [ Over - 

rulei, 27 M. 67 = 13 M.L J. 467, F.B.; R. t 14 
C.P.L R. 124.] 

(3953)- O. 21, rr. 60. 63 (-CiV. Pro, Cede. 
1892, , ss. 280, 283) — No appeal from an order 
allowing claim,— No appoal lay from an order 


Civ. Pro. Code, (Acts Y of 1908, XIV of 1882,. 

X of 1877. XXIII of 1861 and VIII of 

1859) — continued. 

passed under s. 280 of the Code, allowing the 
olaim to and releasing certain property from 
attachment. GANGa SAHAI v. BAl’U, 8 C.P, 
L.R. 67. (4 B. 323, D.) 

(3954)— O. 21, rr. 60, 63 l = Civ. Pro. Cede , 
1882, ss. 280, 283) — Settlement — Attachment — 
Claim— Sale — Purchase if settlor's right — 
Right to set aside deed - Fraud— Suit on behalf 
of all creditors— Limitation Act ( A' V of 1977), 
art. 95. — N executed a trust deed conveying 
his immoveable property to trustees in trust 
for his life or until he became insolvent and 
then for his wife and children. Subsequently, 
he filed a suit agaiDst H and it was dismissed 
with costs. In execution of tho decree for costs, 

H atiahced a certain item of the trust property. 
The trustee claimed to have tho attachment 
removed and the olaim was dismissed. H 
brought tho property to a sale and purchased 
the same, He took possession and enjoyed the 
same for six years. After H’s death, his exe- 
cutors sued the trustees, aud wife and children 
of N for a declaration that the defendants had 
no right in the property, that, they (the plain- 
tiffs) as executors of H were absolutely entitled 
to it and that tho trust-deed was fraudulent 
aud void against tho plaintiffs and other cre- 
ditors of N. The necessity for the suit arose 
from tho difficulty experienced in finding a sale 
for the property owing to the claim put forward 
by tho defendants. On tho question of limit- 
ation, held that the suit was not barred. Art. 
95 did not apply to the ease. The main relief 
in the case was tho declaration of plaintiffs’ 
title to the proporty on the basis of the sale to 
H six years ago. Tho prayer iu the plaint for 
a declaration that thesottlemeut was fraudulent 
and void against the plaintiffs aud other cre- 
ditors of N, must bo taken to bo ancillary to 
the main relief. On the question of the efleot 
on the order on the claim petition, it was held 
that the portion of s. 2^0, Civ. Pro. Code, 
relied on only applies where the property is in 
the possession of tho judgment-debtor “ partly 
ou his own account and partly on account of 
some otbor persou.” In this ease, tho property 
was at the time of the attachment aud had been 
for some months previously in the sole possession 
of the trustees, and neither wholly nor p.aitly 
in the possession of the judgment-debtor. The 
conditions upou which tho latter part of s. 260, 
Civ. Pro. Cede, becomes applicable wero not 
present in the case and the Judge was not called 
upon to make auv declaration as to the preoise 
limits of the interest in the property upon which 
ho held the attachment to be maintainable. 
Therefore there was no such order passed against 
tho interests represented by the wife aud child- 
ren of N as to oomo under tho terms of s. 283, 
Civ. Pro. Code. Held , further, that H pur- 
chased only the right, title aud interest of 
N and therefore the plaintiffs as exooutors of H 
were entitled only to an eatate for tho life of N. 
The Court having found that the trust-deed was 
fraudulent and void as against the creditors 
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Ciy Pro Code (Acts Y of 1908, XIV of 1882 

01 1861 - ™ - 

^.‘ ha ‘ th f plaintiffs who claimed under a 

right 5 tiu fl “a Whi ° h v03ted iD “>em the 

tel en led ? ‘, ntecee ^ 0f N - were n °t prima 
escahh^d to cla.m the benefit of the right 

nlain ff Q UC ° f N ’ 3 °>- ed ‘‘ors. The 

siit nTfil a°u entitl8d t0 ^coeed »<> the 

the blmf? I, d them on l,ehalf 01 ' aDd for 
e benefit of all the creditors of N. The priooi- 

Rfllve» a 'I 0C t be plamtiSi wa s that theythem- 
hl nr 1° UH be declared absolutely entitled to 

The P 0 Cora 6 SUbjeOI ,'“*“ 0 ' of the suit, 
tion nffL 7 ^ eVeD that about the deolara* 

creditor l mV ty ° f tbe deed as a g»'™b 
credit-ora. were more or le< s »uoi)larv to that 

&r r i B B B r°ii i durabji patel w dhun 

xrr* *• # •» 25 B. 202, 27 B 422 1 

w.n. B mS* 84 C - 999 - 6 o^M-no 1 . 


o ( Tr q 0 ‘/^ 1, ,7 * 60, 63 {s=old ss ‘ ‘ 26 °* 283), 
f - * , c ^ s# *0^ Objection-petition 

section^ ® ^ 1 s m i s s a I for default under this 

section of an °b ] eot ,o u pe'ition to the attach- 

ToldPr defendant 1 , property by a decree- 

0Qn /? 0t CqUlVtt,ent 10 iiU order under 
‘ '*/ ® } Z®x • r ‘ 61 > ^ iv * Pro. Code, 1903 
under which the defendant is compelled to brine 

M S A U r lfc to r / 8labhsh bis ri fi bt * (See s. 283; RURA 
MAL v. KURIA, 62 P.R. 1894. (12 C L R, 43 

•D.J 3 A. 504, R.) [D., 97 P.R. 1907.] 

(3956) O. 21, rr. 60 and 63 — See EXECU- 
TION of Decree— Transfer of decree 

for execution— execution out of 

court’s Jurisdiction, 12 b. 231, 
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1 CiV x r of C r 8 d 7 V*xxm 0f ( 1908 ’ XIVof 1882 - 

im Vconlin™ 11 01 1861 aDd V,tI o' 
T 2 A 89 41 ff R L Pf ,S " 19M -L-J. 732 = 6 M.L. 

-L. ^oy , P., 6 A.L.J, 584 = 31 a *\a-q 7 j 
? 9 a, ML 'j D °lfl ted : t 33 . M p 260 = 7 ' M L - T - 789 = 

Cas. 8 = 8 M. e 1V 3 0 j ^ 1080i 7 

(3958-a) — O 21 r fii/ r* * 7-> 

■«, «• iii-a AS..- t 7 a?; h S r % 

stfr® irr™ ", ,h 

a remedy by suit 1TTI \ CHAN 3 th ? 7 part - v bas 

8 M 484 \F a , AN V> Vel APPan, 

lL.B K.ft A. 40o = i3 A.W.N. 172; A,* 

I908?art7°ii and ll-T 8?a™“ ATI0H ACT ' 


ioo 8 ! 39 ioo 5 °i ole, " m“m< N a os u?jj* 

gft fill; fig; z$: «*. *g 

sss&»s*g’S 

wft 385?: 385°: 3859' ll% Il|? ; 

g“‘ ^ 386°: IS J 970 ’ 

, 872 - 38 ' 3 ' 38 '4. 3S75, 3b7t>. 3877 3678 

38d6-rt, 3900, 3901, 3902 3903' ' 

8 952’ 39 ° 7 ’ 39 ° S ' 39 ° 9 ' S9i '°> 3913,' 3950 

infra. 1>,a AND N0S> 4537 - «8B, Mi0-°: 


1003, 

1340, 

3823, 

3831, 

3839. 

3847, 

3855, 

3863, 

3871, 

3881, 

3889, 

3896, 

3905, 

3951, 

5150, 


(3957) — O- 21, rr, 60. 63, O. 41, r. 5 ( = 
ss. 280. 263, 545, Civ. Pro. Code, 1877) — Sale of 
property released from attach m nt pending 
appeal agiin^t decree declaring property o Vetch - 
able, validity of. -S. 283, Civ. Fro.' Code of 
1877 f is not intended as an exception to the 
procedure laid down in 0. 545, Civ. Pro. Code. 
Where, property released from attachment, 
under s. 280, Civ. Pro, Code, is subsequently 
declared liable to be attached, in a suit against 
which an appeal is pending, a sale of such pro- 
perty, pending the result of the appeal, is not 
invalid by virtue of s. 283. FATHULA v. 
MUNYAPPA, 6 M. 98. 

0. XXI, r. 61 ( = 1882, p. 281 = 1377, s. 

281 = 1859, s. 246.) 

See Claims to property Attached. 

(39581-0. 21, r. 61 ( = s. 281, Civ. Pro. 
Code, 18821— Order against judgment-debtor 
conclusive ness of — Whether section can be avail- 
ed of by person not a party to proceedings. — An 
order, under p. 281, is not conclusive as against 
the judgment-debtor unless he is a party to the 
proceedings in whioh the order was passed, and 
cannot bo availed of by a person who was not a 
party to the proceedings. VADAPPALLE NAR- 
SIMHAM V. DRONAMARAJ 8EETHARAMAMUR- 

THY, 18 M.L. J. 26 = 3 M L T. 256 = 31 M. 163. 

(13 M. 366, 22 M. 721, 30 M. 35, F.B.,F\; 


n j 3960 '^ 0 * 21 « rr. 61, 62. 63 — See Appfat 
ORDERS. 6 A. 109 = 3 A.W.N. 230 APPEAL - 

(3961) — O. 21, rr. 61, 63 ( = c S 9ftci n . 

dear and satisfactory proof that th ft tabl,eh b ? 
attached was their property at ih P / a , Pr °? e . r * y 
attachment and not tbe propertv r Mf? °- f ^ 
ment-debtor. TULSI RaTrU 

W.N. 1887, 71 [R.. 30 A 321 = a!1v.N i90 8 - 

125-5 A.L.J. 601 = 5 A.L.J. 338.1 

(3962) O. 21, rr. Gi, 63 ( = Civ Pm 
1882, ,5. 281, 283)- Saif by un.ucceslul fat', 
ant - Plaint containing prayer for possession 
Court-fees payatle on — Court Fees Act (VI I of 
1870), sell. 11, art. 17, cl. 1 -A s.fir k VU $ 

under s. 283 of the C.v. Pro. Code, for seTtfng 
aside a summary order of the Court passed 
under s. 281 of the Code, even though the 
plaintiff may pray in such a suit to be awarded 
possession of the property, is still to be treated 
as one falling under art. 17, ol. 1 of sefa. II 0 f 
Act VII of 1870, and ohargeable only with a 
ten rupees stamp. Dondo Sakharam Kud. 
KARNI v. GOYIND BABtJI KULKARNI 9 R 
20. [N F., 13 C. 162, F. ; 31 B. 73 = 8 Bom! 

L R. 885, 35 G 202, P.C. = 35 I. A. 22 = 12 O 
W.N. 169 = 7 C L.J. 36 = 5 A.L.J. 10 = 17 M L* 

J. 618 = 2 M.L T. 506 = 10 Bom. L.R 1 ; Appr/ 

10 B. 610, F.B. ; R. t 16 B. 608. 20 B 736* 

1 L.B.R. 1, 22 A. 384 = 20 A.W.N. 119, 31 o‘ 
511.] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 

‘ 1859) — continued. 

(3963) — 0. 21, rr. 61, 63 ( = ss. 281, 283, Civ. 
P’o. Code, 1832) — Court of Small Causes, suit 
excepted from jurisdiction of — Objection to 
attachment, order disallowing — Jurisdiction — 
Act IX of 1877 — Cl. 20 — Too defendant in 
ex 'cution of a deoree which he had obtained 
against one G, attached four goats and four 
lambs. The plaintifi claimed the animals and 
objected to the attachment His claim was 
dis Glowed under e. 28 1 of the Code of Civil 
F’rocelure and tho animals were sold in exe- 
cution of the defendant’s decree The plaintiff 
subsequently brought a suit in which he claim- 
ed from the defendant the amount which the 
latter had realized by the sale of the animals. 
The Court whioh tried tho oa^o held that it was 
oognizablo by the Court of Small CauseB and 
deoreed the claim. Ucld that the suit was one 
to establish the right whioh he claimed to the 
animals, that it was institute! under s. 283 
of Civ. Pro. Code, that, as such, it was except- 
ed from the oogniztnoe of the Court of Small 
Causes. Dildar ali v. HlRU, 9 O.C. 190. 

(3963-al — O. 21. rr. 61, 64 — See SMALL 
Cause Court. Mofussil, Jurisdiction of 
—General, 81 r.R. ih?0. 

(3961) O. 21, rr. 61, 90. 92 ( = Cm. Pro. 
Code, 1877. ss. 291, 311. 312)— Acts of judge- 
ment-debtor preventing purchase bp decree holder 

Whore, at a sale of immoveable property 
the deoree- holders, who had obtained permis- 
sion to hid, Bout their agents who were waylaid 
by the judgment-debtors and prevented from 
attending the sales, and it was found that the 
property for which tho decree holders were 
willing to pay Ks. 5,000 was sold only for Rs. 
340, held that tho lower Court wa9 competent, 
under tho circumstances, to set asido tho sale. 

Daulat Singh v. phulchand, A.W.N. 

1882, 39. 

O. XXI, r. 62 ( = 1882, s. 282 = 1877, s. 

282.) 

Ses Claims to property attached. 

(3965) — O. 21, r. 62 ( = s 282, Civ. Pro. Code, 
1882)— Claim proceedings— Attachment order— 

Its effect Judgment -debtor , if j>irti / to investi- 
gation. A judgment-debtor cannot necessarily 
bo regarded as h iving been a party to tho in- 
vestigation under a. 282, Civ. Pro. Code, 
against whom an order is made ; whether ho 
was a party or not must depend upon tho Faots 
of eaoh case. AJIBAL NARASINHA HEDGE v. 
SHIREKOLI Tima PA HEDGE, 17 B. 629. 

(3966)- O. 21. r. 62 (=s. 28 2, Civ. Pro Colt, 
18821— Lien, dechrati n r/, effect o i purchaser 
— Estoppel - Waiver — Mortgage, validity of. 
raised in defence inthoui bringing a suit 
under s. 283 — Fraud— Equitable claim — A per- 
son, who purchases a property in execution of 
his own deoree, apparently subjeot to a mort- 
gage lion, as declared by tho Court under 8. 282 
of tho Code of Civil Procedure, without however 
acquiescing in the order mado uuder 8. 282 in 


Civi Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )~ continued. 


favour of the mortgagee, is entitled to ques- 
tion the validity and bona fide s of the mortgage 
if he does so, within a year of the order in the 
claim oase, by way of defence in the suit brought 
against him by the mortgagee to enforoe hie 
mortgage lieD, although be may not have insti- 
tuted any suit, under s. 283 of the Civ. Pro. 
Code, to establish the right, which he claims 
in the property in dispute. There is no waiver 
or estoppel on tb9 part of the purchaser, so far 
as the mortgagee is concerned, to raise the plea 
that the mortgage i3 invalid. A party, who 
has perpetrated a fraud, cannot be allowed to 
take advantage of it. A fraudulent and collu- 
sive mortgage canuot be enforced even as 
against a purchaser with a declaration a 3 above 
under s. -'82 of the Civ. Pro. Code, if impeached 
withiu the period allowed by the law. A ficti- 
tious mortgagee cannot set up and enforce any 
equitable claim for re-imbursement which the 
mortgagor may have as against tho purchaser. 

Shahzia-ud din Abdul Hossein v. Kai- 
lash Chandra Shaha, 2C.L.J. 599. (27 A. 
97. F B., D.) [/?., 7 A.L J, 199.] 


(3967) — O. 21, r. 62 ( = Cu>. Pro. Code, 1882, 
s. 282) Execution of accice — Otdcr notifying 
incumbran c on attached piopriy — An order, 
under 8. ‘2S2 of the C^do of Civil Procedure, 
must bo au order passed on an adjudication on 
the claim asserted. Where au order, of tho 
nature of au order under s. 28 2, showed on the 
face of it that tho Cjurl passing such order had 
declined to outer into the questions of the rights 
of the parties and had not adjudicated on the 
olaim ; it was held that such order ould uot be 
treated as an order under s. 282. SHEO RATAN 

Rai v. Sarah Rai, A.W.N. 1894, u. 


(3968)— O. 21, r. 62 ( = Ci>. P,o Cede, 1SS2, 
s. 282) — Sa<c subject to mortgage — Suit t y mort- 
gage to enforce nnrtgiqe -X<e:s>ily for m rtgagec 
to prove claim. — Where a property was sold in 
execution subjeot to a mortgage in a suit by 
tho mortgagee, tho purchaser is not. precluded 
from resisting the claim on the ground that 
nothing is due ou the mortgage and the mort- 
gagee is hound to show that tho amount claim- 
ed by him is re illy due. Notwithstanding that 
an order under s. 282 of the Code has been 
passed in his favour. LALCHAND HlRALAL 
MARWADI v HASTO Bai, 7 C. P.L.R. 73 [R., 
1NL.R. 150.] 


(39691-0- 21, r. 62 ( = 5 . 282. Civ. Pro. Code. 
18S2) — Decree-debt part consideration for mort- 
gage No san> tion of Cowl old lined — Mortgage 
not valid. — Whero the consideration for a mort- 
gage was partly the satisfaction of a decree-debt 
and partly soiuo oash advanoed and the sanction 
of the Court was not obtained iu respect of the 
deoreo debt, the mortgage was void uuder the 
provisions of s. 257- But tho mortgagee was 
not thereby prevented from suing to recover the 
oash advanoed bv him. DURGA v. DURGOO 
KACHI. 2 C. P.L.R. 243. 

(3970)— O 21, r. 62— See COURT FEES ACT* 
1820, soh, II, art. 17 (1), 12 P.L.R. 1902. 
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Civ. Pro. Code (Acts ¥ of 1908, XIV of 1882 

? ° f , 1877 \ XXIII of 1861 and VIII of 
1859) — continued , 

(3970 a) 0.21, r. 62 — See Nos 495 inno 

qcqo’ 10 ° 5, 1018 ’ 134 °* l512 - 3820 to ' 3824,' 
3898, 3902, 3903, 3911, 3912, 3950, 3951, 3960* 

SUpYCh 9 

21, r ' 62 » s.73— See Mortgage- 
Redemption, 6 C. 663 = 7 C.L R 201. 

rr ‘ 63 ’ 03 { = Civ - Pr °- Cede, 
1882, 5 s. 282, 283) — Suit under s. 283 when 

maintainable —A suit uuder 283, contesting 

an order passed under b. 282. is maintainable 

only when the atlaohmg Couro finds that the pro- 

perty is*subject to a mortgage or lien in favour 

of some person not in possesion. When th°re 

i 8 nA°fh UC ^ 6nding 9 - 283 baa no a PPfication, 
and the order embodying such finding does not 

become conclusive between the parties thereto 
within he meaning of s. 2°3. if it is not contes- 
ted within the statutory period of limitation 
prescribed under s 283 DURGA Prasad v 

Rdn N n\^ AM ’ 1 A k 331. H2 B. 231, 22 B. 

(3973) — O. 21, rr. 62, 63, 66 70 ( = sq 989 
283 287, Civ. Pro. Code, 1882) -Mortgage— 
bale in execution of n simple money decree of 
mortgaged property — Nohfic >t<on of mortgage — 
turc. laser not estopped from disputing tin exist- 
ence of the mortgage. — In execution of a simple 
money-deoree, the rights of a mortgagor in 
certain property ostensibly subject to a mort- 
gage were put up to sale. The property was 
not sold subject to the mortgage, as contem- 
plated by s. 282 of the Codp, but the existence 
of the mortgage was notified in the proclama- 
tion sale for t he benefit of intending purchasers. 
Held, on suit brought by the mortgagee for sale, 
that the auction-purchaser was not, under the 
circumstances, debarred from proving that the 
mortgage in suit was fictitious and without 
consideration. SHIB KUNWAR SINGH v. SHEO 
Prasad Singh, a.w.n. 1905, 68 = 3 A.L.J 
200 = 28 A. 418. 


Civ. Pro. Code fActs Y of 1908, XIV of 1882 

^ ° f , 1877 >. XXIII of 1861 and VIII of 
lo59) — continued. 

representative either of tbe judgment-debtor or 
of the judgment-ereditor. That the Court’s 
order that the property be sold subject to U’s 

r#" 1 one passed under s. 282, but under 
8. 287 of the Civ. Pro. Code of 1882, for U 

tha? h L t0 raif,Q the afctachment upon the ground 
that the property belonged to him, and the 

question of lien was not directly r a -sed by him 

but oame in only incidentally. That N was 

therefore, entitled to question the existence of 

lien. NARAYAN S A DOB A H.aLVAI v UMBAR 

15 D B 3I 290 E eT’ 13 B ° m ' L R ' 307 > 9 U ‘ m ‘ 

AOT 97 lft7^°A 62 ’ 66 - 70 -S f C STAMP 

ACT, 18/9, Arts. 16, 21, 18 B 175 , N.B. 

= I^59 I , , s r '2 6 46 , ( = 1885,1 S ' 283=il877 . ». 283 
See Claims to property attached. 

s 63 ( = C,U ' Pr0 - Code, 1882. 

f' nao'Tf'" 4 na u ' e ol.-H suit under 

£ , C,V - Pr0 Gode ’ ,a - ' n bubstance, 

a suit brought to revertia the order parsed on a 
claim in execution proceedings. ALEXANDER 

AHtchell v. Mathura Das. 8 A. 6 P.C.= 
9nfi I i A, r 1 p° = ; 4Sar r 663 !on a PP eaJ fr °ra * A. 

206.) lExpl., 12 C 696. J 

s 23^-SuiL fcV r * 6 ? {Civ - P/0> Code > 1882, 
s. 233) Suit by purchaser from unsuccessful 

claimant if tenable - T.P. Act of 1882, s . 52 _- 

The right of suit conferred cy s. 283 of’ the Civ 

Pro. Code, is not a personal right. Such a snit 

can be instituted by a purchaser of the property 

from the unsuccessful claimant. The transfer 

is not affected by s. 52 of tbe T P. Act Gan- 

lsh Prasad v. Kashi Nath Tiwari 26 A 
89 = A.W.N. 1903, 209. ARI ’ 26 A ‘ 


*5/3374) — O. 2), »r. 62, 66. 70 ( = ss. 232, 237, 
Civ. Pro. Code . 1 8^2) — Deere* - Execution— 
Attachment Application to mi <e a<t 'chment — 
Attacaed property de< l ire i subject to lien — Sale 
of ~. u proveriy — Any ion- pure User — Inter venor 
suing the purchase for the annual of the lien. — 
G obtained a money decree against H. and in 
execution attached some property. Tj inter- 
vened and applied to have tbe attachment 
raised on the ground that ho wa 9 the owner of 
the property. The claim was investigated 
under ss. 280 and 281 of the Code of 1882, and 
the Court held that H was the owner of the 
property, but that U was entitled to a lien on 
the property to the extent of Rs. 687-11-3. 
The property was sold at a Court-sale subject 
to the lien and purchased by N. G then sued N 
to reoover the amount of the lien. N contend- 
ed that the miscellaneous order did not bind 
him, and that he wa3 entitled to question the 
existence of the lien : E ld, that N was not 
bound by the miscellaneous order, for he could 
not be regarded as a party to it being not a 

C. 11—126 


(3978)- 0. 21 . r, 63 ( = old s. 283,— Proper lu 

° a t U( ?Qnn lent ~ Declaration suit- Specific 
ftehff Act, 1877, s. 42. —Where tbe object of a 
amt is to establish that tbe suit property whioh 
is mortgaged, is not redeem tble and is liable to 
attachment in execution of the plaintiff’s decree 
to the exteut of the defendant’s interest in the 
property, it must bo treated as one falling under 
s. 283, Civ. Pro, Code. Where tbe right of the 
defendant in the laud is an interest in the land 
and is property, a suit by the plaintiff, to declare 
his right to recover hie deoree debt from it, denied 
by the defendant, will lie under s. 42, Speoifio 
Relief Act, 1877 As the Civ. Pro. Code does not 
deal with tbe forms of suit, tbe substance and 
merits of the Oise should be kept in view and 
not merely the words in the plaint. Hence, the 
aotual form of a suit is of little consequence. 
MIRAN BaKHSH v. ATRA, ill P.R. 1900. (51 

P-R. 1897, F.\ 11 P.R. 1891, 11 l.A. 149, Pel. 
on.) 

(3979)— O. 21, r. 63, ( = s. 283. Ctv.Pro.Ccde, 
1882) — Scope of suit — Nee- ss ary parties — 
Claim case— Costc t or dir for refund of.— The 
true issue in a case under s. 283, is an issue 
purely of fact. The Court has to determine 
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Civ. Pro Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XX HI of 1861 and VIII of 
1859) — con tin ued. 


whether the property sought to be attaohed was, 
at the date of the attachment, in the possession 
of the judgment-debtor as his own property, or 
was in the possession of some other person in 
trust for him. If that be found against the 
judgment-debtor, the plaiutiff, the original 
oecreo - holder, is entitled to the declaration 
which is sought. In such a suit, the other 
creditors of the judgment-debtor need not 
necessarily be added ; and the attaching credi- 
tor, the judgment-debtor and the alleged 
transferee, are the only proper parties. But in 
such a suit, the Court has no power to set aside 
the order parsed in the previous claim case with 
a refund of the costs, as the suit is not in any 
sense an appeal, but only one for declaration of 
the plaintiff’s right. SURENDRa NATH 8AR- 
KAR v. KIRAN Moyi Dasi. 1 Ind. Cas. 428. 

(3990) -0. 21, r. G3 ' = s. 2*3. Civ. Pro. Code, 
1882) — Sum for a declarator n decree— Rit/ht to 
establish tide of jit /</ mint -debtor to property at- 
tached—Spu'ifh Relief , 1 U, s 42. — S 283,'Civ. 
Pro. Code, gives a special permission to sue for 
the right olaimcd, and that is the title of the 
judgment-debtor to i he property, following 
whioh is the right of the plaintiff to attach that 
property. The plaintiff here did not seek for 
possession of the property, and attachment 
would bo made if the plaiutiff desired it, under 
his original decree. Tiiu-, even assuming that 
the second paragraph of s. 42, Specific Relief 
Aot, applies to a suit, of iho nature specially 
provided for under s. 283. it is clear that the 
plaintiff in this oase has a right to suo for a 
morodrolarators decree. C.8.R.M, SABAPADI 
Ghiotty V. iMaung IN, L.B.R. 1893-1900, 


(3981) O, 21, r. GM ( = s. 283, Civ. Pro 

% ltn ‘*r —Cause of action. - 

Where a suit m brought under the provision 

of s. 283, of the Civ. fro. Code, the makinR o 
tho order oon-tiurl , ;3 the causo of action 
1)0 RASA MV f’ll.r, \Y v Muthusamy RIOOl’ 
pan, 27 M. 84=13 M.L.J. 479. 

i < 3 . 982 ’7°' a| . l = s H33, Civ. Pro. Code 
loo 2 ) Nature ol suit under— prayer to ho it 
Lienor chtroe er r attached property declare, 

in such a suit — Ataintunabilitu. — Ueld, that i 

suit uuder a. 283, Oiv. fro. Code, 1882, is on, 
to aet aside tho order passed upon tho oUirn t, 
attached property and is a form of appoa 
therefrom, tho passinR of the order formini 
the plaintiff's oauso of notion and that, in sucf 
a suit, Iho plaintiff cannot ask for a deolara 
atiou that ho has a mortRafie-lien or ohar R o oi 
such property. Veera fANNADI v. KARUPP, 
PANNADi, 6 M L T. 154 = 2 Ind. Cas. 980. (3i 

C. 202, P.C. = 7 0 L ,7. 3(i=l2 C.W.N. 169 = 

1° B "“- L ' R 1 = 5 A.L.J. 10 = 2 M.L.T 

506, F.) 

2I ’ 03 < = s .- 283 .Civ.Pro. Code 

ot) Suit to establish riqht to property t remova 
of attachment of which had been refused. — Th 
Oodo of Civil Procedure does not indicate th 


Civ. Pro. Code (Acts Y of 1903, XIV of 1882, 

X of 1877, XXLII of 1861 and VIII of 
1859) — continued, 

form in whioh a suit should be brought under 
s, 283, but the effeot of such a suit is dear 
enough. Under s. 283 of the Code of Civil 
Procedure, the party, against whom an order 
under 89. 280, 281 or 282 is passed, may 

institute a suit to establish the right which he 
claims to the property in dispute, but, subject 
tc the result of such suit, if any, tho order 
shall bo conclusive. Tbe language seems 
distinot enough. It implies that the execution 
order is subject to the result of the suit, or, in 
other words, is affected by the decree, what- 
ever it may be, either by way of confirmation, 
modification or rever.-al. Consequently, the 
effect of a decree affirming the right of the 
intervenor to iho property attached as that of 
the judgment-debtor has the effect of declaring 
tbe execution proceedings against such property 
to be null and void, and, as if they had never 
been so far as they have transferred possession 
of the property to any one elso. The suit here 
was virtually of the nature of a suit for the 
return of moveable property, or for its value 
as compensation for wrongful conversion, and 
it was neotssary to g*‘t over the pichminary 
obstaole of tho existence of the order oi attach- 
ment before the suit, could succeed, and there 
seemed to be no reason why everything requi- 
site should not be ilouo in the same suit. 
O.K. ABDULA BROTHERS & CO. v CHOTALM* 
SUNDER.il & CO., U.B.R 1892-1896, Yol. 11, 
255. (4 M. 131, 16 B. COS, 7 C. 60S, R. ) 

[R., 2 U.B.R. 1S97-1901, 355. J 

(3984) — O. 21, r. 63 ( = C i>. Pro. Code, 1882, 
s. 283) — Scope — De l nation and consequential 
relief — i aus s of action — Par lit s — Zlisjohider — 
Flection— Duty of Cittrl . — Tho plaintiff, first 
defendant ami some ot her defendants were mem- 
bers of an undivided Hindu family, Oue of tho 
creditors of the first defendant attached a part 
of the family property in execution of a decree 
obtained by him against that defendant. The 
plaintiff applied to hive the attachment raised 
in so far as it affected his share and interest in 
tho property attaohed. II i s application was 
disallowed in 1999. lie, thereupon preferred 
a regular suit for tho declaration of his right 
domed iu execution proceedings and also for 
tho partition of his share of the family property. 
Ho made all his coparceners defendants in 
tho suit, and also two other persons, one the 
purchaser at tho sale which followed the 
attachment abovemeutioned. and the other a 
mortgagee of the share of *he lust defendant in 
tho family properly. Held, that : tho suit 
was uot bad either for misjoinder of parties cr 
for misjoinder of causes of action. A purchaser 
cr mortgagee of a co parcomr’s share in the 
joint property is a proper and a necessary party 
to a suit for partition. It is both good senso 
and established law that all parties interested 
in tho property to bo divided must bo brought 
before the Court in one proceeding. A suit 
instituted in accordance with the provisions ol 
s. 283 of the Code need not be limited to th& 
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Civ. Pro. Code (Acts Y of 1908, XIV ol 1682, 
f 3877 -. x XIII of 1661 and VIII ot 

L U f rP M Se u lndl ° ated in that 6eotioa * uamely, the 
establishment ot the tight denied in execution 

P ooeedings. The pJaintifi is at liberty to pray 

® ® amo su,t * or consequential relief to 

U R p uaTL b6 entitled. [R. t 17 M. 389, 

S‘if‘?r» 189:i r 896, 255, 1 0 C * y 73, 23 B. 

“ 1 o 2 , B n 0 “‘ L.R. 32, 10 O.G. 33, 5 N.L.R, 

cifl’ 8 rn?S R ' I 90y = 132 P*W.R. 1909 = 3 Ind. 
™* 602.] Even if it could be held that the 

two prayers declaration and partition— could 

not be joined 10 one suit, the proper course 

would ne to leave the plaintiff to elect which of 

the two prayers he wished should be adjudicated 

£ P °“ !>y the Courc - 8ADU bin KAGHU v. 

KAIU 6i» t GoviND, 16 B. 608. 


21 -J- 63 (-S. 283, Civ. fro. Code, 

7uf undcr s - 283 ’ Cw - Fy0 - Cods, by 

defeated claimant for mere declaration— Prayer 

7 , ,urih ; y ,ellc f n <>L necessary — Specific Kchef 
Act, s. 42, %napyluabilily of, to suck suit.— 
When second defendant attached certain im- 
moveables in execution of a decree for money, 
which she had obtained against first defendant, 
plaimifi presented a claim based on a mortgage 
alleged to have been made to him by defendant. 
Ihe olaim having been rejected, plaintiff sued 
under s. 2S3, for a declaration of his right 
as mortgugco to the attached property and for 
the cancellation of the order of rejection of his 
claim. On reference to the Full Benoh of the 
question, whether the suit was sustainable with 
reference to 9 . 42 of the 8 pecifio Relief Act, held 
doubting the correctness of the deoisiou in 
A unhiamma v. Kunhunni , 16 M. 140. Doubted 
and following the law on the question as 
oorreotly laid down by Muttusam 1 Iyer, J. 
in his judgment in Ambu v. Kellilamma (14 M. 
23, F ) that the proviso to the said s. 42 of the 
Speoifb Relief Act dees not operate so as to 
take away from a party, against whom an order 
has been made under ss. 280, 281 or 282 of the 
Code, the special right conferred by s. 283 to 
sue for a declaration of his title in so far as it 
is affected by the order which he seeks to 
impeach and such a suit is, therefore, not 
liable to dismissal on account of the comissi,on 
to pray for further relief obtainable. KRISHNAM 
SOORAYA v. PATHMA Bee, 29 M. 151. [R., 

30 M. 335 = 17 M.L.J. 95 = 2 M.L.T. 116.] 

(39861—1 0. 21, r. 63 ( = Civ. Pro. Code, 1882, 
s. 283} Execution of decree — Attachment — 
Unsuccessful objection — Costs. — A suit to 
recover costs, incurred in unsuccessfully object- 
ing to an attachment of property in execution 
of a decree, is maintainable, when it is shown, 
under s. 283, Civ. Pro. Code, 1882, that the 
defendant had no colourable justification for 
attaching the land or for defending the appli- 
cation for the removal of the attachment. 
PABNEAPPA CHETTY V. MAUNG SHWE GE, 
U.B.R. 1904, 1st Qr., Civ. Pro. Code, 4. [R. t 
3 L.B.R, 120. j 

(3987)— O. 21, r . 63 ( = s. 283, Civ. Pro . 


Ciy Pro. Code (Acta Y of 1908, XIV of 3882, 

X 1S77, XXUI of )861 and VIII of 
1859J — continued. 

1882)— Suit under— Suit for declaration 

17 ’ sch ■ 11 > Court Fees 
q qoq suib fcr declaration (under 

a. 283, Civ. Pro. Code, 1882), of plaintiff’s right 

0 P ro P erfc y attached and for possession thereof, 
as also for a perpetual injunction restraining 

the sale thereof in execution, is maintainable. 

Huch a suit is one in which consequential relief 
19 ? ra ? ed for and therefore is subjeor to an ad 

PHmU C0U 2 ,,ee dUty> FULKUMARI v. 
?o n MlSRA - 31 C - 511. (22 W.R. 422, 

Avw 62 ™ 5 c * 104 * F - ; 2A - 72 °’ *•> [/?., n 

C.W.N. 705 = 6 C.L.J. 427 ; Cons , 2 N.L.R, 


V" r * 63 , = s * 283 ’ civ - Fro. 

Code, 18b2) Suit under — Attached property— 
Application to set aside — Declarato/y decree 
without consequential relief— Court F.cs Act, 
<c l ' ■ 77 ' art, ‘ I?, cl, iti , — Where a claimant to 
property, attached in execution of a deoree, 
intervenes but fails to get the order of attach- 
ment set aside, and brings a suit as provided 
in s. 283 of the Civ. Pro. Code, to establish 
the right which he claims, such suit, if a bare 
declaration of title is sought without conse- 
quential relief, comes under art. 17, ol. iii of 
sch. II to the Court Fees Act { Vll of 1870), 
being a suit to obtain a declaratory decree 
where no consequential relief is prayed, and 
the ^curt-fee is Rs. 10. It is unnecessary to 
aek in such suit that the order of attachment 
be discharged. No Court other than a Court 
of appeal or a High Court, acting under s. 622, 
of Civ. Pro. Code, can discharge an order of 
attachment issued by another Court, where a 
claimant to property attached in execution of a 
decree intervenes, but fails to get the order 
of attachment set aside and is compelled to 
bring a suit to establish his right. The 
discharge of the order of the attachment 
cannot be properly asked for in such suit. 
The intervenor, having established his title by 
declaratory deoree or otherwise, should then 
carry the deoree to the Court by which the 
attachment was issued, and such Court is 
bound to recognise the adjudication and to 
govern itself accordingly. MaUNG Po KHAN 
v. MAUNG AUNG DUN, L.B.R. 1893—1900, 
139. (4 M. 131, 4 B. 529. R.) 


(3989) — O. 21. r. 63 i = Civ . Pro. Code, 1832 
s. 283)— Suit under— Valuation of suit— Juris- 
diction. A suit by a defeated olaimaut, under 
s. 283, for a declaration that the property 
attached belongs to him and not to the judg- 
ment-debtor ought, for purposes of jurisdiction, 
to be valued according to the value of the pro- 
perty, the subject-matter of ihe suit, and not 
according to the amount of the decree in exeou- 
tkm of which the attachment was made ; if the 
decree amount is larger than the value of the 
property. NARAYAN GANESH GHATATE v, 
BHIORAJ, 2 N.L.R. 87, (15 C. 104, 31 C. 511, 

17 A. 69, 27 A. 440, R,) 
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Civ. Pro. Code (Acts V of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(3990)— O: 21, r. 63 ( = s. 283, Civ. Pro. 
( od? t 1882;— Valuation of suit urder 5.283 — • 
Declaratory title without consequential relief — 
Suits Valuation Act, s. II —Court Fees Act , 
sch. 77, art, 17. — The valuation of a suit under 
s. 283, Giv. Pro. Code, for the declaration of a 
right to attach certain property, the attach- 
ment on which had been removed, is for pur- 
poses of jurisdiction the value of the decree 
which it is desired to executive if that be less 
than the value of the property, or the value of 
the property if that be less than the amount of 
the decree. (15 C. 104, F.) Art. 17 of soh. 
II, Court Fees Act, applies to a suit brought 
under s. 283. Civ. Pro. Code, and the stamp 
required for the plaiut is Rs. 10 only. (9 B. 
20, 10 B. 610, F. ; 2 A. 63, 11 A. 365, R ; 13 
C. 162, Dits.) It is not necessary for a plaintiff 
bringing a suit under n. 283, Civ. Pro. Code, 
to ask for any further relief than a declaration 
of his right to attach tho property in dispute. 
On such declaration being made, the order 
removing attachment would fall and the attach- 
ment should bo restored. SEYAUAMaN 

Chetty v. Maung Po Yin, l L.B.R. i. 

(10 B, 610, F.) [77., 4 L.B.R. 263, 5 L.B.R. 

23.] 


(3991)— O. 21, r. 63 ( = s. 283, Civ. Pro. Code, 
1882)— Suit to establish light to attached pro- 
Tperly— Valuation of suit — Jurisdiction of 
Munsiff. A Muosiff has jurisdiction to try a 
suit brought under s. 283, Civ. Pro Code, to 
tost the question, whether a property which 
has been attached in exocutiou is liable to pay 
tho claim of tho creditor, the value of the 
property being ovor Rs. i.000, but tho amount 
of tho debt being less than R*. 1,000. The 
amount, which is to sotilo tho jurisdiction of 
tho Court, is the amount which is in dispute 
and tho amount winch is in dispufo is tho 
amount which the oxccution creditor will 
recover if ho is successful, and tho only amount 
which ho would recover, if ho is successful, 
would bo tho amount of his debt, and not tho 
value of the property attached, unless tho two 


amounts happen to bo identical. MODHU 
SUDEN KOKU v. RaKHAL CllUNDER ROY, 15 
C. 104. (2 A. 69-<, 2 A 799, 4 M. 339, 4 » 515, 
Fo// ) [F . 15 P.R. 1690, 1 L.B.R. 1, 42 P.R, 
1J01, 15 C.P.L.R. 161. 31 C. 511; Cons., 2 N.L. 
R. 87, 94 P.R, 1908 = 7 t P W.R. 1903, F.B.; 
£•; 7 A H); R-. U.B.R 1697-1901. Vol. II, 

3jo. U B R. 1903, Civ. Pro. 19. 30 M. 335 = 
2 M.L.T. 116-17 M L.J.95 [KB.] 



(3992)— O 21. r. 03 ( = <’/u 7 jo Code, 1S87, 
s. 2H3)-Siu' for personal prof erty—Suit to 
establish right -Small C iusc Court suit— Act 
II oj 1865, s. 6. — A suit t»y an unsuccessful 
olmmaut of moveable property attached in 
oxccution of a decree, for such property or for 
its value (tho attachment, still subsisting), is 
not ono “ for personal prooerty or the value of 
such property,” within tho moaning of s. 6 of 
Act Hof 1865. It is a suit for the establish- 
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Civ. Pro Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued , 

ment of plaintiff’s right, in the sense of s, 283 
of the Civ. Pro. Code, as the plaintiff cannot 
reach tho property without olearing out of his 
way the order of attaobmeDt, which he could 
only do by establishing his right under s. 283. 
8uch a suit cannot, therefore, lie in a 8mall 
Cause Court. GODHA v. Naik Raw, 7 A. 182 
F.B. = A,W N. 1884, 349. (5 M.H C. 191, 

8 M.H.C. 36. 3 B. 179. 4 B.503, 505.N.W.P.H. 
C. 1871, 155, Dis.s.) [F., 21 C. 430 ; 

7 A. 855 ; D., 11 M. 264.] 

(3993) — O. 21, r. 63 ( = Civ. Pro . Code, 1877, 
s. 2 B 3 * — Suit tinder Civ, Pro. Code, s. 283 — 
Declaration of light to property— Small Causes 
Cant, Mofussil, Jurisdiction of.— S. 283 of the 
Code, conferring a right of suit, upon the party 
against whom an adverse order is made in 
execution proceedings, says nothinc of the 
nature of the suit or the Court in which the 
suit is to be brought ; this, therefore, depends 
upon the nature of the olaim and the right 
sought to be enforced. If, in such a suit for 
the recovery of the property or its price, tbe 
value of the property is within the pecuniary 
jurisdiction of a Small Causes Court, the suit 
would be cognizable in such Court ; but, if tho 
party sues for a declaration cf his right to the 
property, making the decree-holder and the 
judgment-debtor parties to the suit, the suit 
would not lie in a Small Cause Court. SH1BOO 

Narain Singh v. mudden ally, 7 C 608 = 
9C.LR.3. [Rel. on, 21 C 430 ; 77. , 7 A. 152, 
16 B. 608, 1 O.C. 272.] 

(3994)-0. 21, r. 63 I = s 283, Civ Pro. 
Code, 1832) — Township Couy (—Jurisdiction . — 
A Township Court has jurisdiction to try a suit 
brought under s. 283, Civ. Pro. Code. 1882, to 
assert the same right which a Sub- Divisional 
Court had disallowed under s. 281. In such a 
suit the jurisdiction of the Court is determined 
by tho amount in dispute, and not by the 
amount of the decree in execution of which the 
property had been attached. RAM CHANDRA v. 
SHEUDUT ROY, U B.R. 1902 — 1903, Yol. II, 
Civ. Pro. 19. 

(39951 — 0. 21. r. 63 ( = s 293, Civ Pro . Code, 
19S2>— 8m it widtr — Valuation of suit ’Jurisdic- 
tion — S. 12, Madras Civil Courts Act, 1873. — 
Where tho suit is one for getting rid of the 
effect of the order disallowing the claim ot the 
plaintiff to tho property when it was attached 
in execution of tho money-dcctee obtained by 
the defendants Nos 1 and 2 against tho third 
defendants, and where, though tho judgment- 
debtor is impleaded as a third defendant, the 
plaint oontains no statement of any cause of 
action ae against him for declaration as to the 
plaintiffs titlo to the property, tbe suit must 
be held to bo ono for declaration of the plaintiffs 
right rendered necessary by the order passed 
agaiust him allowiug the attachment at the 
instauoe of defendants Nos. 1 and 2 ; and th® 
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Civ. Pro Code (Acts Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 and VIII of 

1859)— continued, 

valuation of tho subject-matter of the suit 
should, on principal, be taken to be the amount 
for whioh the attachment was made, if the 
same is less than the value of the property. (17 
A. 69, D.) Where there is no allegation in the 
plaint that the judgmeut-debtor was, in fact, a 
party to tho claim proceedings, he oannot, in 
point of law, be considered a party to it. 
KR1SHNASAWMI NaIDU V. SOMASUNDARAM 
C-HETTIAR, 17 M.L.J. 93, F.B. = 2 M.L.T 

M ‘ 33 ^ (J5 M * 7 ' 21 ’ &•'* 16 m.l.j! 

13 6 Comnnnud upon.) [R.. 3i M. 163 = 18 

f 9 M L " 56 1 i> - 5M ' L ' T - 70 = 


(3996)— O. 21 , r. 63 ( = Civ . Pro. Code, 1882, 
s. 28 3) — Claim by younger brother of judgment- 
debtor, rejected to the extent of half of the -pro- 
perty Satisi action of decree — Judgment-debtor 
no pony to order on the claim petition. — In 
execution of a decree certain properties were 
attaohed as beloDgiug to the judgment debtor, 
and the judgment-deotoc’s younger brother 
preferred a olaim to the properties. On this^ 
an order was passed to the effect that the judg- 
ment debtor and the oiaimant were jointly 
entitled to the land, and the olaim was rejected 
to the exteut of a moiety. The property, how- 
ever, was not sold owing to the satisfaction of 
the decree by the judgmeut-debtor. Held, 
that tho judgment-debtor, in the absence of 
proof that he actually received uotice of the 
olaim proceedings oannot be considered as a 
party against whom an order was made under 
s. 283, Civ. Pro. Code, and that the order was 
not conclusive as against him. Moidin KUTTI 
V. KUNHI KUTTI ALI, 25 M. 721 = 12 M.L J. 
411 . (1 M.H.C. 472, Doubted). [F., 30 M. 335, 
F.B. = 17 M.L.J. 95 = 2 M.L.T. 116 ; ft., 3 M 
L.T. 256= 18 M.L J. 26 = 31 M. 163.1 


(3997)— O. 21 , r. 63 ( = s. 283, Civ. Pro . 
Code, 1882)— Crops of insolvent debtor attaohed 
by decree-holder— Claim to crops allowed— 
Right of suit by decree- holder— Whether OQi.ial 
Assignee a necessary party — Where the decree- 
holder has attaohed the property of an insol- 
vent, but another person has successfully 
olaimed the property, tho decree-holder ha 3 a 
statutory right of suit to establish his right by 
instituting a suit under s. 283 of the Code. Tho 
Official Assignee is not a necessary party to 
suoh a suit. Toe decree-holder, however, after 
the judgment-debtor's insolvency, is not entitl- 
ed to a decree declaring the property liable to 
be attached, but he is entitled ta a deore 8 
declaring that the property is that of the 
judgment-debtor. ANNAPURNI AmMaL v, 
SUBBRAMANIAN CHETTIAR, 4 M.L T. l97 = 3i 
M. 347. (17 M.L.J. 618, R. & F ; 3 B. 433 , 

D.) 

(3998)- O. 21, r. 63 ( = 1892, Civ. Pro. Code, 

S. 283) — Suit for declaration of ownership in 
property sought to be sold in execution— Parties 
t o suit.— Semple In a suit under s. 283 of the 


Civ. Pro, Code (Acts V of 1908, XIV of 18S-2 

18591 1 ® 77 ;. XX ) ai of 1861 and VIII of 
18 bv)— continued. 

Code of Civil Procedure, the judgment-debtor 
£ a neoessary party, Jj T BHAGAT v Shpik 
HUSAI.NI. A.W.N. 1901, H. HHBIK 

s f)' l’ 63 , = Civ - Fro • Co>} e. 1882, 

‘ . *°/)>~Mitak;hara — AL rtgage bv father— 

’ability of sons not made parties^— Where a 

money-decree against a Mitakshara father and 

hrs eon, upon a mortgage executed by them 

was attempted to be executed by a sale of the 

^her 8 a fo 6d pr0perty • but lhe objections of he 
other sons were allowed and the morteaoee 

was referred to a regular suit, hafi a Tit 
E 1 "’ 1 .® 1 the eon3 t0 establish the mortgagees 

k- 

L.R. 200=18 W.R 4 58 n n\l X0 B ‘ 

F B.; R., 8 M. 376, '?.2 A.’ 307; DUs ’ 2 ? 3 (faQQ 9 ? 
Where there are adult sons, the ktler of 1 

joint family under the Mitakshara Law has^o 
right, without the concurrence of these sons 
to deal with the anoestral property and the’ 

whioh\ r h DOt 0,00 ' Udtd by a "--action to 
whiob they are not parties, unless their assent 

KOER v P V e ANn ’^" eCi ' “ Pr ° Ved SIT A NATH 

9C« = , L 2 A C.l:S SGE 3ANK 0PINDIA . 


lssaT'asd. 0 d 0- a1, r - 63 i=Civ - Pro - a ° ie ’ 

hen s 0 / debtor -Execution of decree-Tranffel 
of common property oy such heir -Contention 

open to transfe- can suit under s 283, Civ Pro 

^ n^ A ^° UOy * deOCeG h ^ d ^obtained by 
the plaintiff agamst one only 0 f the heirs 

of ffis deceased debtor in possession of the 
debtor a estate. The other heirs entitled to the 
estate under the Muhammaden law were no 
parties to the deoree, and plaintiff sought to 
exeouce the decree against certain immoveable 
propery formerly of the debtor, whiob, prior 
to the attachment, was made over by the judg- 
ment-debtor to the defendants in this case. At 
tho date of tho attachment brought about by the 
plainciff, the present defendants were in posses- 
sion derived from the judgment-debtor. Plain- 
tiff sought to proceed against all tho deceased’s 
rights and, interests in the property in the 
defendants hands and not merely the rights 
and interests, in the property, of the judgment- 
debtor, bu„ it was held that since, it the execu- 
tion had been soueht against property in the 
hands of toe judgmmt-debtor himself, he could 
have objeoted to the attachment and sale of the 
rights and interest of the other heirs, it was 
equally open to the defendants, the transferees 
of the judgmeut-debtor, to do the same. That 
being so, the defeudants were entitled to set up 
the jus tertu of the heirs of the deoeased debtor 
other thau the heir who was the judgment- 
debtor, and under the deoree, tbe plaintiff oould 
proceed against the interests of such judgment- 
debtor alone in the estate of the deceased. 
DALLU Mal V. Hari Das, 23 A. 263 = A.W.n! 
1901 73. (7 A. 822, 7 A. 36, 12 A. 313, R.) [ft.. 

2 SrL.R. 76, 12 O.C, 146 = 2 Ind. Cas. 922,1 
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<3lv. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 ) — continued. 

14002) — 0. 21, r. 63 f = s. 283, Civ. Pro. Code, 
1881} — Suit under— Burdin of proof . — When 
an objection preferred uuder s. 278 of the Codo 
of Civil Procedure is disallowed and the objec- 
tor institutes a suit, he is bound to lay some 
evidence to satisfy the Court that the dooumout 
under whioh ho claims represents a bona fide 
and genuine transaction aDd the burden doe 9 
not lif- upon the defendant in the first instance 
to give evidence in proof of the fraudulent and 
collusive nature of such dooumeot. NANNHI 
Janv. BHURI, SA.LJ. 358. (A.W.N. 1837, 

71, A.W.N. 1899,223, 18 A. 369, 12 B. 270, 

8 A, 178, fl.) 

(4003) — O. 21, r. 63 (=.s. 283. Civ. Pro. Code, ‘ 
1882)— Suit for dechrotion of title by person 
whose objections to executions have been dis - , 
allowed -Burden of proof. — Held that a party 1 
intervening in the oxeoution department, and 
failing in his objections to an attachment, and ; 
consequently being obliged to bring a suit 
under s. 283 of the Codo of Civil Procedure, 
must give prima facie evidence to establish the 
genuineness of tho document upon which ho « 
relies. NANNHI JAN v. BlIURI, A.W.N. 1S08, ' 
123 = 30 A. 321 = 5 A L J 601. (A.W.N. 1887, 

71, A.W.N. 1899, 220, 18 A. 369, 12 13. 270, j 
F.\S A.. 118, Disc.) | 

I 

(4004) — 0 21, r. 61 ( = Oit>. Pro . Cole, 1892, 1 
9. 293 ) — Sit t by <ic rec-hohler to establish right 
to attach property in dispute— Ouus of proof . — , 
In a suit under s. 231, Civ. Pro Codo, by the ' 
doorco-holdcr to establish his right to attaob 
tho property in disputo in oxeoution of his j 
deoreo, the plaintiff can succeed only if he , 
proves that tho property is that of tho j adgment- ( 
dobtor. Ho can have no right to attach pro- ! 
porty, whioh is proved either nover to have | 
bolotiged to his judgment-dobtor, or, having j 
boon his, to have passed out of his possession 
and ownership and become in law tho proporty i 
of others prior to tho timoafc whioh attachment 
is sought. Tho onus of proving (hat the pro- ! 
perty is tho judgmont-dcbior’s must lio on tho ; 
plaintiff and whether or not l ho defendant has I 
a title, tho plaintiff must provo his right to ' 
attach, tho title of his judgment-debtor. ' 

SHEKTI ADAM 1SUFHHAI v. JAMNWDAS RAN- ; 
CHARDAS, 17 B. 9A. [R., U 11. R 1897 — 1901, 

Vol. II, 270, 25 B. 202.] | 

I 

(4005) — O. 21 , r. 63 ( = Civ. Pro. Code, 1832, i 
2.283) — Burden of proof in a suit instituted by j 
a defeated claimant.— A suit is instituted against 
a Burman as tho representative of his deceased 
father. In execution of the decree obtained in 
tho suit, a houso in tho possession of the I 
judgmont-dobtor, was attached. Tho latter 
proferred a claim on tho ground that it was his 
own proporty and not that of his father. Being ! 
unsuccessful, ho instituted the present suit to 
'rooovor tho house. The evidence in tho caso j 
being meagre, it boamo important to seo on 


CIy. Pro. Code (Acti Y of 1908, XIV of 1882, 
X of 1877, XXIII, of 1861 and VIII of 
1859) — continued . 

whom the burden of proof lay. Held , that the 
plaintiff in a suit und*r s. 283 of the Codeia 
neither in a better nor in a worse position than 
he was as a claimant in the summary prooeed- 
ing. It is sufficient for him to adduce evideDoe 
of possession or title. If he shows that he is 
in posseesioD, s. 110 of the Evidence Act throws 
the burden of proof on tho defendant. Under 
the circumstances of the case, the plaintiff’s 
statement on oath that the house was his own 
and that he bought tho materials to build it 
with bis own money should be accepted ns true 
in the absence of any evidence that the money 
was hi9 father’s, or that be built the house 
under his fathers’s orders. PALANEAPPA CHET- 
Tl V. Maung To SANO, U.B.R, 1909, Civ. 
Pro. Code, 16. 

(4006) — O 21, r. G3 /«Cfr. Pro. Cede, 1892, 
s. 2831 — Suit by defeated claimant to establish 
right to property attached — Burden of proving 
good faith and bona fides of transact ion . --Where 
an unsuccessful claimant sues to establish his 
right to tho property attached, the burdeu of 
proving tho good faith aud bona fides of tho 
transaction constituting his claim lies upon 

him. Raja Seth Gokuldass v.MT. Jankee, 

9 C.P.L R. 142. (6 C.P.L R. 84. 15 W.R. 155. 
22 W.R. 124, R.) [fi., 2 N.L.R. 87.] 

(4007) — O 21, r . 63 ( = Cir, Pio. Code, 1S82, 
s. 283)— Burdin of proof— Possession— Judgvunt 
debtor - Judgment creditor - Attached-property , — 
Whore a suit is brought, under s. 2S3, Civ. Pro. 
Codo, to recover possession of certain laud which 
had boon sold under the judgment-creditor’s 
attachment as tho property of the judgmont- 
dobtor, and tho lower appellate Court held 
that, as plaintiffs wore in possession of the land 
at tho time of attachment, tho burden of proof 
of <ho right to possession lay on the defendants, 
held, in second anpeal. that tho burden of 
proving not. only that ho was in possession but 
that ho was not the judgment debtor’s trustee 
lay on th»> plaintiff. ClTOK U.1NGUM C HETTY 
V. Maung Yeik, U.B.R. 1897—1901, Yol. II, 
270. (13 A. 537, 4 B. 74, 6 B. 215, 8 B. 375. 
12 B. 270. 17 R. 91, 17 C. 956, 20 O. 834, R.) 
[R., U.B R. 1904. 4 tli Qr . C.P O. 8; Ovfrnded , 
l> E.R. 1905. 1st Qr., C.P.C. 16 ; Obsn v: u\ 2 L. 
B.R. 153. j 

(1403) — O. 21, r. 63 ( = s. 183. Civ Pro 
Code. 18821 — Claim to atta died property — Bur- 
den of proof. — A decree-holder attached certaiu 
property of his judgment-debtor. The latter’s 
daughter put in a claim in respect- of the pro- 
perty. alleging a sale to her by the judgment- 
debtor. It was not proved by her, tbat she bad 
boon in possession at the time of the attachment- 
The sale also appeared to be collusive and 
liotil ious. Held, the burden of proving that 
tho sale was genuine, aud supported by con- 
sideration, and tbat the property belonged to 
the plaintiff and that tho same was in he* 
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establish right , 0 'atLhJqJ 0 Zrly-^T ‘ ° 

sw&sw& 

In a 'suit brtwe'r'** ^ °* ea ' B °" 
between a mortgagor* an e (i n< a 0r m o“e d oa gee de ®h e 0 n r 
the executron of the deed has been proved 
there rs a presumption that consideration ha« 
passed, and the burden lies on th* „ h 8 
mortgagee of rrovrog^hlTt^^J^-- 

si aeration ° r that the consideration was less 
than stated in the deed. When, however the 
vendee or mortgagee has to prove the sale o? 
mortgage against a third party, the presume 
tion that consideration has passed does ot 
ar.se upon mere proof of execution of ? he 

tbe P ,aimiS most prove 
that there has been good consideration for tbe 

conveyance Mutu CURPAN CONAR v N s 

ufw.rS T , RY ' L ’ E R - 


S ( 2C3? ! U,nr ) ‘ V% V rl CiV ' P, ° ' Code ' 188 ' 2 - 

s. Attachment— Clam^Failure to ni"e 

evidence- Cose struck cf, -Effect. -A claim 
petition was put m by the plaintiff when certain 
property was attached in execution of a decree 

wY-lTf^ WaS direc,cd to adduce evidence 
but suled to do so, ana (be case was struck cff. 

EeUl (hat the order striking off the case must 

be taken as an order disallowing the claim and 

!?faM- h l P ^ ID: ! G - W39 bOUnd t0 bri »Zbi SSUitto 

establish his claim within one year from tbe 
date of the order. SADUT A LI v. BAM DHONE 

MlSSER, I2C.L.R. 43. /20 W R. 348 W 
R. 309, F .) [Dim., l C.W.N. 2 4 • F \ c L j 
296 ; R., 19 A. 253, P.B., 6 C.L J. 362.] 

(4011) — 0. 21, r. 63 ( = s. 283, Civ. Pro 1 
Code, 1892) Order disallowing claim— Pur. 
chaser entitled to take benefit of order— Limi- 
tation for suit to set aside order.— An order di*- 
aliowine a claim to attached property is an 
order which should be made between the 
olaimant on the one side and tho judgment- 
dehtor on the other. It establishes against the 
olaimant that the property he claims is the 
judgment-debtor’s and this order is for the 
benefit of tbe persons who purchase the judo 
ment-debtor’s interests at the execution, a 
suit to set aside the order must be brought 
within a year of the order. ADJOODHYA 

Prasad v. sheodass Madan Gopall l 

C.P.L.R, 3. [22. , 1 N.L.R. 150.] 


(4012) — O. 21, r 63 l — n- -n 

*-m- Claim allowed on pro fnf C ° de ' ,882 ' 
No adjudication on question n f / f1 possessi on— 
« t0 service of notcerfjj tltle ~ No Proof 

debtor — Judgment debtor whether T JU ^ ,Uen t- 
uithin one year —Thn wneUlei bound to sue 

judgmep.-debfor i 3 ~ T p:,. t q v U r t,0n w ^b er a 

proceeding must depend upoo'th r t0 ft cUiui 
case, i.e., the circumsf*™ P ■ the /acts cf *>aoh 

If and theTrmfoTtL , ^ Ch / he ord « 

the course of a claim 110 order itself. j n 

ment-debtor attended thTT ‘ Ufi ’ the judg- 
evidence. The order,.,* C:un a od g ava 

not recite that it was mideTn tb! Claim did 
the defendant. It merelv ch ?' \ prepe °ce of 
olaimant was in possessing th P™ tha 

was not. It did „ot refer to IJ, the def e ndant 

t'tle. The question now w-s^ 2 Ue3t ' ion of 
judgment-debtor was bn,, 7, 7 ' vhe ther the 
wh.tbin one year under ‘a 2S3 7 3 suifc 

There was no satis/aotory eWdp tbe Code - 
judgment-debtor had notice " ' u f - tbat the 

that, having regard to the iror. ° 7' m ' 
raoter of the evidence as ro J D ° lu9ive cha- 

the judgment-debtor to the 7'? °! Dotioe °“ 
pot appear on the lice of the ? 3t H ™ 

J udgment-debtor appeared ,7 ord « that the 
proceedings in which the^rder w Party at the 

t» the fact that the te ml of T “ ade ' aDd 
not necessarily iaccn>i*tn„, • , be order were 

in (he judgment debtor tbeZh, * he ‘j' 16 bein g 

9a, d to have been made ,Li° t7, COuld »«>t be 
debtor within the meaning t tbe ^^^enfc- 

Ccde. The judgment-debtor ^ a . S i h 2S3 . of tte 

sir- '■ *«*« iSss 

1883, s 383'—' ofy,-/o r %‘~%j V , C„8., 

Me,- kinds iude L ; t <i,b£ %? ‘ UhmeHl ’ 

attachment proceedings- O.d.l If a Vart y to 
deciding qtl >twns raised- Suit lo 7 el r , -f t!lout 
releasing attachmeru- LnnUrCj , 7 S,de ord er 
1877), uw. ll.-lqaintiff” broX th- ( * V °> 

ejeotment to recover possaesmn nt \ tb, f 8uifc in 
to have been let to A the ZL/, ^ a,,e g 0d 
defendants 2 to 6. Defendant J o r T Ul,eot 
mortgagee of A and be ooutestfd Vn 1 Was a 

the ground that his mortgagor A wa ° Q 
tenant. at. will of tbe plaintiff. K, , Dot tha 
tenant. The lower appdfate n ‘ perma “ent 
opinion that the above cnntention° U r7 P* 01 

No. 1 was res judicata by rea»on of f h dpfendan ‘ 

to file a suit, within a vear nf o f omission 
against him under s. 280 of the Giv'p" P3SSed 
,n certain execution proceedings L Tfv 
had asserted (he permanent 7 ( bloh ha 
tenancy. Tbe execution Court had th™ A ’ s 
m favour of the plaintiffs leivino ei ?r, deC,ded 
defendant to establish bis 'case i 8 he first 
suit, and the first defendant not h,7 3 , re e u!ac 
the suit within the time afiowed f g , br ° Ugh(i 
order removing tbe auLhmTnf h^d ‘ bs 
oonoluerve against him under the oeer,7 B 
9. 283, and he was thereforo^S'^^ 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued , 

raising the matter in his defence in the present 
suit. That order, however, oould not bind the 
other defendants, the heirs and representatives 
of A, who were not parties to the proceedings 
in which that order was passed and were there- 
fore not bound, as the first defendant was, to 
bring any suit to establish their title. Also 
the first defendant in possession oould set up as 
jus tertii the title of those other defendants in 
support of his possession under the mortgage, 
the legality of which had not been questioned 
in the previous execution proceedings. The 
lower Courts were therefore bold to be wrong in 
having disposed of tho case on the preliminary 
point of res judicata, and their deorees were 
therefore reversed and the case remanded to 
the Court of first iustauoe for trial on the 
merits raising an issue as to the title of the 
plaintiffs as against defendants. Fer Ranade t 
J. — Where there has boen no investigation in 
the attachment proceedings, tho order passed 
therein oaunot have a conclusive efleot, and 
art. 11 of the Limitation Act (XV of 1877) 
oaonot apply to such cases. In this case, the 
order in tho previous execution prooeodiugs 
expressly avoided deciding tho question of tho 
rights of A, and of tho mortgage by him to the 
first defendant. It must therefore bo held to 
have been passed without, investigation, and iD 
suoh view tho emission of tho first defendant to 
bring a regular suit within 12 months did not 
preclude him from raising his defenoo in the 
present suit. KARSAN v. G \NPATRam, 22 B. 
87Q. [ft., 11 O. C. ISO, 28 P.R. 1910=19 I\ 
W.R. 1910 = 5 hid. Can. 890, 63 P.L.R. 1910 ; 
D., 90 P.R. 1902 = 20 P.L.R. 1903.] 

(4013) — O 21. r. 63 — Suit under, finding sale 
to purchasers of mortgagees’ right iu certian 
land, inoperative — Purchasers, wbotlier entitled 
to teoover money paid for dooroo against mort- 
gagee to save proporty from sale— Se* CON- 
TRACT ACT, 1872, ss. 69. 70, A.W N. 1903, 58 
= 6 A.L.J. 163 = 30 A. 167. 

(4014>—O. 21, r. 63 — See COURT-FEES, 4 B. 
515, F.B. 

(40i5) O. 21, r. 63 — Suit under — Stamp on 
tho plaint— See COURT Fees ACT, 1870, soh. 
II. art. 17, cl. fir, 7 C L.J. 36, P.C. = 12 CAV.N. 
169=10 B>m. L.R. 1=5 A.L.J 10=17 M.L.J. 
618 = 2 M L. T. 506 = 35 0. 202=14 Bur. L.R. 
41=35 I. A. 22. 

(4016)— O. 21, r. 63 — See COURT FEES ACT, 
1870, soh. II, Arts. 17 (1) (3), 51 L\R. 1S97. 

(40171 — 0. 21, r. 63 — Sco DECLARATORY 

Decree, Suit for — Declaration of 

TITLE, 16 M. 140. 

(4018).— O. 21, r. 63 — See EXECUTION OF 

Decree — MIsceluneous, a.w.N. 1899. 

220 . 

(1019)— O. 21, r. 63— Sec FRAUD— PLEAD- 
INGS AS TO FRAUD, 17 M, 389, 


Civ. Pro. Code (Aots Y of 1908, XIV of 1882,. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(4020) — O. 21, r. 63 — Deoree against father 
alone— Partition prior to decree— Attachment 
of joint family property — 8on’s share released 
— Right cl suit UDder a. 283— See HINDU LAW 

Debts, 8 M.L J. 349 = 8 Ind. Cas. 131, 

(4021) — O. 21, r. 63— Sec INSOLVENCY — 
INSOLVENCY UNDER ClV. PRO. CODE, 10 A. 
194 = A.W.N. 1883, 53. 

(4022) — O. 21, r. 63 — See LIMITATION ACT, 
1908, s. 14, 1 0.0. 272. 

(4023) — O. 21, r. G3 — See LIMITATION ACT, 
1903, art. 11, 7 C. 608 = 9 C.L.R. 8. 

(4024)— O. 21, r. 63 — Sec LIMITATION ACT, 
1908, arts. 11, 1 1 A. 13 M. 316 = 5 M L.J. 148, 
13 M. 366, 12 C. 453, 32 O. 537. 

(4025) — O. 21 , r. 63 — Wrongful seizure of 
moveable property through Court by attach- 
ment S»le and (lisrtribution of proceeds — Suit 
for rofuud of money pud — Suit barred — Limi- 
tation Aot, arts. x9, 36, 49, 62 and 120— Time 
spoilt iu litigaiiug title under s. 283, Civ. Pro. 
Code, not made allowance for -Src LIMITA- 
TION ACT, 19US, arts. 29, 36, 49, 62, 120, 4 

M. L.T. 271. 

(4026) — O. 21, r. 63 — See Limitation Act, 
1908, art. 141) 20 B. 801. 

(4027) — O. 21, 63 — Suit uudor — Dispossession 

Discontinuance of posses-dou — Extinguish- 
ment ol title — Decree for possession barred — 
Effect — See LIMITATION aCT. 1903, arts. 142 
144, 12 Bom. L.R. 956 = 3 lnd. Cas. 639. 

(4028) — O. 21, r. 63 — Decree for sale on 
mortgage Limitation — Execution — Objection 
to sale Decree under — Djalanug liability of 
propert ) — See LIMITATION ACT, 1903, art. 181 
19 A. 71 = A.W.N. 1396, 1SS. 

(4029) O. 21, r. 63 — Appeal from dismissal 
of suit under Civ. Fro. Code, 1832, s. 283— 

I urohaso at sale m execution duriug peudeooy 
of appeal— See LlS PENDENS, 28 A. 60 = A.W. 

N. 1900, 199. 

(40 30) O. 21, r. 63 — Wrongful attachment 
of crops — Objection to attachment disallowed 
without adjudication — Suit for recovery of 
price Jurisdiction — See PUOYL 8.C. COURTS 
ACT, 1887. s 11, arts. 20, 35 1/ , S A.L.J. 187 
= 9 lnd. Cas. 537. 

(4031) — O. 21, r. 63 — NtV RIGHT OF SUIT- 

ATTACHMENT Proceedings. Suits con- 
cerning, 10 A. 479 = A.W.N. 1633, 189. 

(4032) O. 21, r. 63 — Whether person claim- 
ing to be the owner of an attached property has 
a right of suit iudepeudeut of 9 . 283, Civ. Pro. 

Code— See Sale— General, 14 Bur. L.R, 135 
= 4 L.B.R, 252. 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 aod VIII of 
1859) — continued , 

<40331—0. 21, r, 63 — See 8MALL CAUSE 

Court, Mofussil, Jurisdiction of— 
General, 5 A. 462. 

(4034)— 0. 21, r. 63 — See SPECIFIC RELIEF 
ACT, 1877, e. 42, 4 L.B.R. 88. 

(4035) — O. 21 , r. 63 — Suit under, for declara- 
tion of attaching creditor's right to bring pro 
perty to sale— See VALUATION OF SUITS, 2 A. 
L.J. 115=A.W.N. 1905, 37 = 27 A. 440, 

(4036) - O, 21, r. 63 — Declaratory suit by 
objector against dooree holder under, valuation 
of — For purposes of jurisdiction — See VALUA- 
TION OF SUITS, 5 L.B.R, 23 = 2 ind. Cas. 621. 

(403€-rt' — O. 21, r. 63 — See NOS. 290, 360, 
361, 362, 425, 1003, 1004, 1005, 1007, 1008 
1009, 1010. 101), 1012, 1013, 1016, 1017, 10l9,' 
1148, 1175, 1 175-u, 1176, 1340, 1343, 2193,2509, 
2668, 2668-a , 3344, 3657, 3738, 3816, 3820, 
3821, 3822, 3323. 3824, 3825, 3326. 3827, 
3828, 3829, 3830, 3931, 3832, 3833. 3834, 
3835, 3836, 3837. 3838, 3839. 3640, 3b41, 3842 
3843, 3844, 3345, 3846, 3847, 3848. 3819, 3850. 
3851, 3352, 3853, 3S54, 3855, 3856, 3857, 3858,’ 
3859, 3860, 3861, 3862, 3363, 3864, 3865, 3866, 
3867, 3868, 3869. 3870, 3671. 3872, 3973, 3874, 
3875, 3876, 3877, 3d78, 3379, 3880, 3861, 3882, 
3883, 3884, 3835, 3886, 3887, 8888, 3889, 3890, 
3891, 8892. 8893, 3894, 3895, 3896. 3896-a, 3397, 
3903, 3904, 3906, 3907, 3908, 3909, 3910, 8912, 
3913, 3914, 3915, 3916, 3917, 39i8, 3919, 3920. 
3921, 3922, 3923, 3924, 3925. 3926 3927, 3928, 
3929, 3929 a, 3929-6, 3930, 3931, 3932, 3933, 
3934, 3935, 3950, 3951, 3952, 3953, 3254, 3955, 
3956, 3957, 3960, 3261, 3962, 3963, 3972, 3973. 
supra , AND NOS. 4537, 4539, 5110-rt, 5150, 
infra. 

(4037) — O. 21. r. 63, s. II ( = ss 283, 13. 
Civ. Pro. Code, 1882) — Civil Counts Act (XII of 
1887), ss . 19, 21— Valuation for purposes of 
jurisdiction , suits under — Decisions of questions 
of title, in suit under s. 283, when operate as res 
judicata. — When the array of parties in a suit 
under s. 283 of the Civ. Pro. Code, is confined 
to the execution-creditor or hie representative 
on one side aud the olaimant-jbjector or his 
representative on the other, the sole question to 
be deoided would be whether the property is 
liable to attachment and eale in execution of 
the decree of the exeouliou-oreditor. But when, 
in such a suit, the olaiman* -objeotor makes the 
judgment-debtor or his representative a party, 
the property attached must be regarded as the 
subject-matter of the suit, and the value of the 
suit, within the meaning of s. 19 snd s. 21 of 
Act XII of 1887 must be the value of the 
property attaohed, whether such value exceeds 
or is less than the amount wmoh is sought to 
be realised by the sale of the property in exeou- 

i ' # i « i / r% A rrnn H A 1 4(1 4 


ue reaiibeu uy tuo aoic u* mu ^ 

tion of the decree. (2 A. 799, 9 A. 140, 4 M. 
339, 15 0. 104. D \ 13 A. 320. 16 A. 286, R.) 
[R , 15 C.P L R. 161, 27 A.440 = A.W.N. 1905. 
37 = 2 A.L.J. 115 = 2 N.L.R, 87, 94 P.R. 1908 
=.212 P.L.R. 1908 = 74 P.W.R. 1908 ; D„ 30 M. 
335=® 17 M.L.J. 95 = 2 M.L.T. 116, F.B.] 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882 

XXIII of 1861 aDd Vlliof 
1859) — continued. 

Where in hie ouit under s 283 of the Code, ,he 
olaimant objeotor olaim? both in form and 
substance, against the judgment- debtor, a 
declaration of his title to the whole of tbo 

suit, a deoree in suoh suit declaring the liability 
ornon iiabimy of . he property fo attachment 

mu t n« ,D ex ?° ut,0 " o! ^e creditor’s deoree, 
mu.t necessarily, unless the suit be deoided on 

a ground not involving the question of title, 

whil e ,? Dd det ? rmine “H questions of title on 
^ h AhV he - PartleS 10 tbe6Ult °oul<l rely, so that 

between°'the Q W ° U ' H cperate ' D aQ y future suit 
between the parties as res judicata on those 

migbt°re] a 0 teV' le ' tb ° Ugh Sl ’° h fabs "3 UCEt suit 

might relate to property not in question in the 
porior suit under s. 283 of the Code. DWABKA 

N 18 V 83 K 3 ME r S R AR sv PRASAD ’ 17 A ’ 69 = A. W. 
190V. 8 ] 95 ’ 3> R '' 57 P - R ' 1907 = 66 P.W.R. 


(4038) O. 21, r. 63, O, J, q ( 2 ) in /n\ 

(3), (5) 11 , O. 2, r. 2 ( = ss. 233, 32, 43, Civ 

P '°- 166 2)— Saif fo "tablish right to 

attached property— Joinder of party - Cause of 

&“ M p- 1 “ r U “- br r ght b7 A udder s 283{ 

1<1V Pro Code, simply to establish a right to 
certain property, alleged to have been wronc- 
.u ly attached by B, where C. in part satisfao- 

mnn ° f & 1°-°^ ^ B ’ dr6W 0Ut P art of the 

money which had been deposited in Court by 

t A ha°t- D tK CG p Unt °l l i e attached property, held, 
that the Court had no power to join C as a 

de °“ dan ^ d6r 8 \ 32 ’ ClV ' Pro * C ° de * because 
it was not the attachment, but the withdrawal 

of part of the money deposited which constitut- 
ed the cause of action against C; the cause of 
action was separate and arose after the suit was 
instituted, and moreover, a.i against C, the 
plaintiff would be bound to sue for recovery of 
the money drawn out by C, or h.s claim would 
° e 8 u b«equently barred by s. 43, Civ. Pro. Code. 
K.M A.C.T. MOOTAPPA. CHETTY v K M R 
8ATAPPA CHETTY , L B.R 1891-1903, 400 


(4039; O. 21, r. 63, O. 7, r. 10-S ce 

Small cause Court. Mofussil Jurisdic 

TION OF-GENERAL, 3 B. 179. 

(4010) O. 21, r. 63, O. 38, r. 9 — See ATTACH- 
MENT Before judgment, 21 b. 273 . 


(4041)— O. 21, r. 63, 0.41, r. 22 ( = Civ 
Pro. Cede, 158 i,cs. 283, 56il— Defeating credit- 
ors.— A deed of conveyance of property to one 
creditor, with tbe object of defeating ‘another 
creditor, is not void, provided that* it is bona 
fide, i.e i, if it is not a mere cloak for retaining 
a benefit to the grantor. A civil appeal should 
originally be fixed for hearing so as to allow at 
least an interval of a month between the date 
of serving the notice and the date of hearing 
tbe appeal. YALLEAPPA CHETTY v. M^UNG 
KE, U.B.R. 1902-1903, Yol. II, Cl*. Pro. 15. 
[O 63.1 U.B.R, 1904, 4th Qr., Civ, Pro. 8 .] 
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Civ. Pro Code (Acta Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and;VIII of 
1859) — continued. 

(4042)— 0 21. rr. 63, 15, 0. 22, r. 2— See 
Abatement of appeals 22 A. 222 = A.W.N 
1900, 24. 

0. XXI, r. 64 f = 1882, s. 284= 1877, a, 284 

= t839, s. 248), 

Sec Sale — sale in execution of 

DECREE. 

(4043) — 0. 21, r 64 — Execution of compro- 
mise deoren — See COMPROMISE —EFFECT OF 
6 C.L.J. 95 = 11 C.W.N. 879 = 34 C. 886. 

(4043-a) — O. 21, r. 64— See NOS. 1175, 
1175-fl, 1176, 3457,3657,3749. 3771, 3825, 3826, J 
3827, 3828, 3829, 3830, 3631, 3832. 3833, 3834, 
3835, 3836, 3837, 3833, 3339, 3840, 3841, 3142, 


3843, 3844, 3645 3846, 3847, 3848, 3849, 3850, 
3851, 3852, 38*3. 3954, 3855, 3856, 3857, 3866 
3859, 9860, 3861, 3862, 3663, 3864, 3865, 3866, 
3868, 3869, 3870, 3971, 3872, 3873, 3874, 3875, 
3877, “ 3879, 3881, 3882. 3883. 3864. 39Q5 
3886, 3887, 3898, 3889. 3890, 3891. 3892, 3893* 
3894, 3895, 3896. 3896-a. 3936, 3963 a, supra 
AND NOS. 4538, 5110-fl, 5150, infra. 


(4014) — O. 21, r. 64, s. 63 ( = .ss. 284 and ' 
285, Civ. Pro, Code , 1882 )— Execution of decree j 
— Attachment by two Courts of different grades , 
—Safe by Court of lower grade, validity of— I 
Statute, construction of— Jurisdiction.— Where I 
the Bime property is under Attachment by two 
Courts of different grades, a sale effeoted by 
the Court of a lower grade is not a nullity, and 
a valid title passes to tho purchaser. (12 C 
332, 12 0. 317, 19 C. 651. 25 C. 46, 22 B. 88, 22 j 
M. 295, R.) 8. 285, Civ. Pro. Code, is directory 
and deals with procedure. It is not intended 
by this seotian to take away the jurisdiction 
conferred by s. 284 of the Civ. Pro. Code It 
must bo shown by the oleare6t language that 
jurisdiction given by one section of the Aot has 
been taken away by another and subsequent 
section. GOPI CHAND POTHRA v. KaSEMUN* 
NESSA KHATUN, 6 C.L.J. 130 = 34 0 836. 

(4045)— O. 21. rr. 64, 93. s. 73 ( = .ss 284, 295, 
315 of 1882 , Civ. Pro. Code ) — Execution sale — 
Payment out of proceeds before confirmation 
of sale. — Th -ugh a decree-holder may take out 
the purohaeo money, before tho date of con- 
firmation of sale, as is impliedly provided in 
s, 315 of tho Civ. Pro. Code, it oannot bo laid 
down that the Court bolding the sale has no 
discretion in refusing to pay to tho deoree- 
holder tho purohase-money of tho property 
sold, before the date of confirmation of the 

Bale, Joqendro Nath Sircar v Gobind 

CHUNDER ADDI, 12 C. 252. (6 B. 16. R.) [D. 

d Commented on, 18 C. 242.] 

(4046) — O- XXI, r. 64, O. XLIIT, r. 1— See 
appeal- Orders, 4 C.L.R. 27. 

O. XXI r. 69 ( = 1882, s. 286 = 1877, s.286 

-1859,s. 248). 

See Sale — Sale in execution of 

BEODGE. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, . XXIII of 1861 and VIII of 
1859)— continued. 

(4047) — O. 21, rr. 65, 76 ( = ss, 286 and 296 
Civ. Pro. Code, 1882 = s. 248, Civ. Pro. Code, 
1859 Construction. — In n. 248, Civ. Pro. Code, 
1859, the words 'whom the Court may appoint’ 
apply also to the officers of the Court. In respect 
of the duties required by p. 24 8. Civ. Pro. Code, 
1859, held that, in the absence of the subordi- 
nate Judge, the Judge cannot perform the duties 
because he is a superior officer. JUDOONATH 

Roy v. ham Buksh Chatterjee, 12 W.R. 

238. 

(40431—0. 21, rr. 65 and 76 t = Act VIII cf 
1859, s. 218 Khahsa Mahal or Revenue 
Paving land— Execution— Sale by Collector 

It regulat itics in publication of Court sale. 

— Land granted “ revenue free ” for » few 
years, alter which )t would be “ revenue 
paying,” must, even when it is “revenue free,” 
be considered as revenue paying land for the 
purposes of b. 240 of the Civ. Pro. Code. Exe- 
cution sales of snob lands should, therefore, be 
conducted by the Oolleotor and not by the 
Civil Courts. Where it appeared that the 
place where the sale wa3 to take place was not 
described with sufficient distinctness, and the 
proclamation was not made on the spot ; Held, 
that these were irregularities that rendered the 
Court sale invalid. SHOWERS v. SETH 

Gobind Dass. l A. 400. 

(4049) — O. XXI, rr, 65, 76— See APPEAL- 
OBJECTIONS BY RESPONDENTS, 21 W.R. 338. 

(4050 — 0. XXI, rr. 65 and 76— See CLAIM 
TO PROPERTY ATTACHED, 6 W.R. 164. 

(4051)— O. 31, rr. 65. 90. 92 ( = Cz> Pro. 
Cod-, . it. j*'. . oG. 3l ■ , Sale in execu- 

tion Intimidation of intending purchasers— 
Jmgulariiy in conduct of sale, — Where, in an 
auction sale in exeuution of a decree the 
decree holder deterred numerous persons who 
would have attended the silo, by threat and 
intimidation, and the bids of the few persons 
were made at the instigation of the decree- 
holder for tho purpose of giving an appearance 
of good faith to tho proceedings, held that, 
although there was no irregularity in the con- 
duct of the sale, the sale was impeaohablo ou 
tho broad ground that no auction-sale, properly 
speaking, took place at all, and that the whole 
proceeding was, therefore, de. facto void, and 
could not stand. BUL CHAND v. ZlNATUN- 
NISSA, A.W.N, 1881, 106 

— 0. XXI. r. 66 ( = 1882, s 287 = 1877, s. 287 
= 1859, a. 249). 

See 8 ale— Salk in execution of 

DECREE. 

(405l-(i) - 0. 21, r C6 — Sale proclamation — 
No inquiry as to value of property — Second 
appeal , whether lies — In a sale proclamation, 
coin the values stated by tho decree-holder and 
by ( be judgment-debtor were eutered, and no 
enquiry was made as to whether either of these 
values was correct, or whether any other and 
lutormediate value was oorreot. Held, that no 
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•Civ. Pro. Coda (Acfca Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 

second appeal lay to the High Court as the 
order was not one which had determined aDy 
question judicially. SAKHI ("HAND v. 
Kalanand SINGH, 11 lad. Gas. 739. (10 Ind. 
Oas. 371, 14 C L. J. 35, R.) 

(4051-01)— O. XXI, r. 66 ~S>6 NOS. 72, 73, 
79, 192, 363, 10-10 to 1023 3447, 3449-0, 3150, 
3456, 3457, 3471. 3479, 3785. 3795, 3938, 3939, 
3973 to 3975, supra, 

(4051*5) — O. 21, ?r. 66, 67, 69, 70 ( = Civ. 
Pro. Cede of 1859, .9. Part of an 

estate. “ Part of an estate ” in s. 249, Act 
VIII of 1859, means an aliquot part of an 
estate. KALLY PR\SAN-;0 COSH v DINONaTH 
Mullice, U B.L.R. 56 — 19 W.R 434. 

14052)- O. 21, rr. 60, 67. ^9. 70. 13 and 14 
(==ss. 249 and 213, Civ. Pro. Code, 1859) — 
Description in notice of attachment Government 
revenue — Specific ition— Noitcc to whom to be 
-given— Irregularity. — Under s. 213. Oiv. Pro. 
Code, 1859, the description in a notice of attach- 
ment should he sufficient to identify tbo pro- 
pertyjand if an estate p*ys Government revenue, 
•there should be a specification. The proclama- 
tion under p. 249, Civ. Pro. Code, 1859. is to give 
notice to intending purchasers, not to the judg- 
ment-debtor. An irregularity, unless it injures 
the judgment-debtor, does not vitiate a sale. 

Leak Ham v. Mohesh Doss. 12 W.R. 488. 

[R. t 18 W.R. 411.] 

(4052-n) — O. 21, rr 66 (4), 67, 69, 70, 94, 96, 
99 { — Civ. Pro . Code , 1859. ss. 249, 259, 264, 
269 ( — Act 14 of 1859, s. 1. els. 3, 12 (l)-Sale 
in execution. — A person who has been dispos- 
sessed u:i(Jc- r x eett.fij • .* •. A sale which was not 
oonformable to or warranted by ihe sale itself, 
and ha? made no complaint to the Court which 
was exeouting the decree, is entitled to bring 
•his suit for confirmation of his title, and to be 
restored to the possession of the property from 
which he was ousted, at any time within 12 
yearB from the time of hia dispossession. He 
iB not bound to proceed under s. 269, Act VIII 

of 1859. Protab Chunder Chowdhry v. 
BROJOLOLL ShahA, B L.R Sup. Yol. 638 = 7 
W.R. 233. [F , 17 W.R 429; R. % 5 B H.C. 
139, 8 B.H.C. 219 ] 

(4052-5) — O. 21, rr. 66. 69, 70, 90 ( = ss. 287, 
291, 311, Civ. Pro. Code , 1882)— Sale in execu- 
tion of a decree — Proclamation-Irregularity — 
Substantial injury. — In a proclamation, fixing 
the 13th July for the sale of ceitaiu land in 
execution of a mortgage-decree, it was notified 
that, in the absence i*f any order of postpone- 
ment, the sale would be held at the monthly 
sale commencing on the 13th July ; out owing 
to the absence of the Judge from the station 
from the 13th to the 16th July, the monthly 
sales did not aotually begin until the 17th July 
and the .-*' 1 w.i*! odci. . t ne 20ih iu the course 
of the monthly sale. The judgment-debtors 
resting their case on rs. 287 and 291, Civ. Pro. 
Oode, 1882, applied under s. 311 of the Code to 
set aside the sale. Held, that the Judge did 


Cl*. Pro. Code (Acts Y of 1908, XIV of 1892 

1877. XXII! of 1861’ and VIII of 
1859) — continued. 

not aot in contravention of the provisions of the 
Code in holding the sale on the 50th of Jui v 
and that, even assuming there was any irregu! 
lamy in publishing the sale, no substantial 
injury had been caused thereby to fh. 2 
“debtors. Thakur RangVal s rs -GH ?' 
Maharaja sir Ravaneshwar Pershati 

Singh Bahadur, 2 M W. N 191. M 

LT. 161.P.C. • 103= 10 M- 

(4053)— O. 21, rr. 66, 70 f = s . 237 
Pro. Cede, 1882 )— Notification of sale— Content's 
-Adjournment of sale-Nesessil „ 0 f fresh noli 
fiat, on — Judgment-debtor's consent —ttU 

s. 287 Civ, Pro, Code, tbo no&S 
should contain a defiled stotonw 
property to be sold, and where the properly 
consists of several .hares in d,fi,re,n 5 t 

is not proper to lump tbo shares together 'Phi 
notification fhouli ppecifr or ‘ ' fil0 

shares to be sold in each palti and the “revenue' 

on such shares. Wh^n a Turlaa « i r ;J e . nue 

reasons for the postponement of a Gale h^ 0 ' 6 ^ 
not to make it , condition “hat not r^e/nSr 
fioaiion of eaie should take place TUn„, B 
tiou may be a matter of vital i^or c °°l 

judgment-debtor, and may be a matter o ver® 
great importance to ih- creditor i? 7 

having no notification might limit the number 
of possible purchasers „ numDor 

those persons who oaie to the sale as ?hey 

would have no proper data from which to est? 
mate the value of the propertv anrl ™ , S . 

bids. When a sale i e Cd to uk« i® 
one day, it cannot properly bo hel J on p ac ° on 

day, without the issue of ^reth 

unless rbo mdgment-Peb^V?,^ 0 T 

N U i88^ A 80 ESH SINGH V - B4NN0 Bibi, A W.' 

(4054) — O 21. rr. 66 70( = p; /*) o oo« 

Pro. Code , 1832)- Court ixecutinl J' 287, Ctu - 

lion of— Application of judgment-debtor.- B 

ol. Ie), Civ. Pr>. Code, 1882, does no require 
the Court executing the decree to make an 
elaborate investigation into tho question 

value cf the property to be sold, tot cord evi 
decof, and to come to a decision on the po.n 
f this were regarded as incumbent on an execu 
ting Court it would be disastrous to decree 
holders. Kashi Persad bingh v ja,,™, 
PERSHAD SAHU, 31 C. 922. (20 A 4^2 P C 
23 M. 568. D.) [Com. on. 12 C.W N. 542'] 

18 32 055 S )_ 2^7) 2 VTl 66 ' 1° i = Civ - Pro - C <>de. 
1832 s 2-7) Ptoclamat on of sale— Sal* be- 
fore hour fixed .— Though there i R • • 

in the Code that the sale shall take placetthe 
time and place advertised, yet such a provis en 
must be implied, and consequently no sale can 
take place under the Code except at the 
and place advertised under the Code Baku. 

RUTULLA V. UMACHURN DUT-r 16 f! 7Q4 
[Diss- iL.B.R. i23.J * 79 *- 

(4056/ — O. 21, rr. 66, 70 i=s. 2fl-7 p,',. r 
Code, 18 b 2 ) — Execution sale - Sale-proclam - 
ation- Statement of value - Inqui, y as i0 
approximate value when to be made. -it. caun ot 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1892, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continmd. 

be Hid down generally that in no cage should 
aoy inquiry be made aa to the value of the 
judgment debtor’s property to be sold before 
issuing the sale proclamation. (31 C. 922, Com - 
mtn'ei on.) Where tho decree-holder stated 
the value of the property to be Rs. 15.000 but 
the judgment-debtor objeoted that the value 
was R 3 . 1,50.000 and the Court adopted the 
former valuation without any inquiry, hdd, that 
in the faoe of the discrepancy in the value as 
stated by the decree-holder on the one hand and 
the judgment-debtor on the other, an inquiry 
as to the approximate value of tho property 
was obviously necessary and should behold. 
8AURENDRA MOHAN TAGORE v. HURRUK 

Chand, 12 C.W.N. 542. [ R. and Doubttd 6 

M.L.T. 252,] 


Civ, Pro. Code (Acts Y of 1908, XIV o! 1882, 

1877 ’- XXUI of 1861 aDd vni °l 

1859) — continued. 

property or part of it being anoestra! was soffi- 
oieat per se to oust the jurisdiction of tbe Civil 

0 B Ur r'T ?. k 0 HA ? I „, s P GU v ' Mukat Singh, 
2 A L.J. 448 = A.W.N. 1905, 183. (4 A. 882. F. 

28 A ' 273 = 3 A L ' J ’ U0-A.W.M 

19Ub, d. j 


(4057}-O. 21 , tr 66,70 = Civ. P,o. Code 

1882, s. 2871— Proceedings under, no decree.— 
None of the proceedings of a Court under s. 287, 
Civ. Pro. Code, and tbe rules framed there- 
under in relation to tho proclamation of <?ale, is 
an “order” within p. 244 and as suoh appeal- 
able as a “decree.” (23 M 568, 30 C 617, 
D/.s.s.l Proceedings under p. 287. Civ. pro.’ 
Code, are of an administrative and not of a 
judicial character. BIVAGAMI ACHI v SUB- 
RAHMANIA A YYAR, 27 M, 239, F B =14 M L. . 

J. 67. [Jppr., 6 M.L.T. 252; R. 18 M.L J. 568 i 
=*4 M.L T. 352.] 1 


(40581-0 21. rr. 60. 70 ( = 5 . 287, Civ P,o 

Code, 1882 ) Execution sale— Notice to judg- 
ment-debtor— Enquiry whether property an- 
cestral or non -ancestral- Ex parte order— Appli. 
cationlfo set aside sale.- Rule I of tho rules 
regarding the sale of land published under 
Notification 671, dated 21st August, 1 ^80 lays 
down that every Civil Court shall ascertain’from 
the judgment-debtor whether the land to be 
sold or any portion of it is ancestral 1 »nd and 
after heariug tbe objeoiiona of the decree-holder’ 
shall oome to a deoiaion, and if it oomes to a 
decision that tho land or any portion of the laud 
is ancestral, shall transfer the proceedings to 
the Collector of tbe District in whioh the pro- 
perty is situato In this case, upon tho affidavit 
of the decree-holder, notioo was served upon tho 
judgment debtor, and upon report from tho 
Collector that tho property to bo sold was not 
anoestral, it was sold as such ny the Civil Court. 
The judgment-debtor subsequently appeared 

and objeoted that the salo was void tho property 
being ancestral. The District Judge found that 
a portion of tbo property was ancestral, and set 
aside the sale. Beld, that the sale was rightly 
aet aside, as the Civil Court, in acting upon the 
affidavit of the decree holder, had reversed the 
order laid down in the rule. The object of the 
rules was to prevent the sale of ancestral laud 
by any Court other than tho Colleotor, and 
they contemplated and directed a full and pro- 
per onquiry. In carrying out tbe salo of anoes- 
tra property, the Civil Court grasped at a juris- 
diction not vested m it. The mere fact of the 


n ( ; 059 ir O * ai » ”*• 66 * ™ (“«. 287. Civ. Pro . 
Gog-. 1892)— Purchase 0 / pr, petty in execution 
of mcney- decree— Mcrtgage decree on same 
property -Suit to enjor e ten— Not ice.- —Vi here 
a creditor had two decrees ngainst his debtor, 
one a morrgage decree and the other a simple 
money decree, and where, in execution of the 
money decree, the property over whioh the 
creditor had a mortgage lien was sold tola third 
person, held that, in order that the creditor 
may succeed in a suit against the purchaser to 
enforce his mortgage lien on tbe property, it 
must bo shown that- the auotiou-purohaser 
purchased it with uotice of the lien The fact 
of the judgment-oreditor having informed the 
Court of the mortgage, at some time or other, 
for some purpose, would be do evidence of 
notice on tho auction-purobaser. NURSING 
I NARAIN SlNGn v. Roghoobur bingh. 10 C. 

i J!: , ‘ 4 r 0 - l ’- LR - 17 ; *'■ & c.w.n. 

49i , Appl. 15 M. 412. R. li O.C. 206 ] 

(4060)— O. 21, rr. 66 and 70 ( = s 2^7, Civ % 
Pro Code. 1882 —Practice— Proc dure—Deiree- 

1 older— Encum 1 rar.ee— Sale -Suit to set aside 

cncumhnmc,. form of- Sender of tide.— 
Ibe plaintiff, as assignee of a decree-holder, 
attached certain property under tho deoreo and 
a?ked for its sale. Defendant N. . 1 set up and 
proved a mcrtgage then over ifcn- property and 
the properly was sold subject to the enoum- 
bra nee and purchased by defendant No. 2. 
Ibe plaintiff, then, filed the present suit to 
havo tho salo set aside and a resale ordered ot 
the property free from the alleged cnoumbrauoe. 
Held, that tho plaintifl was not entitled to 
' the relief sought. The proper remedy for the 

I P . Dtl ® was 10 kavo brought a suit for a decla- 
ration that the alleged encumbrance was null 

and void, and to have staved ihe sale till the 
determination of that suit. If the eueumbranoe 
was uou -existent, ibe plaintifl would have a 
remedy against the encumbrancer in tho form 
of an action for slander of title. A deoree- 
nolder cannot sell property twice ever ou bis 
own application where there has botu no irre- 
gularity in publishing or conducting it, and no 
default committed ou the part of t he purchaser. 

23 A B S 759 AM V ‘ GaNESH * 1 Bom * L R - 220- 

r ' 106l >-^ ai - ' »' r ' 10 1 =s 287. Civ- Pro. 

' a.crte-EiicMicnSaU under 

1st v m ' obtaiued a moDe y decree 

aft.nhL V- a,ld ' 1,1 txeoution of the decree, 
aa iohed 1 3 immoveable property whioh was 

,hp 8 p y “ortgaged with possession to J. At 
Dortv°rob 1“ P bims8lf Purchased the pro- 

potty which was sold subjeot to the mortgaee 

ini of G. Before the sale was oooflrmed 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

by the Court and the decree was satisfied, P 
brought a suit against G for a declaration 
that G’s mortgage was without consideration, 
and made with a view to defraud P. It 
was contended by the defendant G that P, 
whose decree was satisfied, was no longer a 
judgment-oreditor but only a purchaser ; and 
that what was attaohed and sold was an equity 
of redemption, aud that the purchaser could not 
therefore claim more chan h9 brought : Held, 
negativing tbo first contention, that the suit 
was brought by P before the sale bad been con- 
firmed, and before the decree had been satisfied 
and while P was still a judgment-oreditor. Held, 
further, that what was attaohed and sold was 
the immoveable property believed to be umn- 
oumbered aud not the equity of redemption. A 
pucohaber at the Courl. sale of attached property 
believed to be incumbered (s .287, Civ. Pro. Code), 
is not bound by estoppels which would have 
bouud the judgment-debtor. There is nothing 
to provent him from benefiting by the olearaDce 
of any olaim upon the property even if he has 
himself to sue to prooure it. Ho may alike dis- 
plaoe a fraudulent and redeem an houest mort- 
gagee. Ganesh MORESHWAR v. PURSHOTTaM 

Balkrisfina Rode, 11 Bom. L R. 26 =3 M, 
X T. 228 = 33 B. 311 = 1 Ind. Cas. 106. 

f4062) — 0. 21, rr. 66, 70 ( = Ctn. Pm. Code , 
1882, s. 287— Execution of decree— Sale m exe- 
cution— Duties of Court selling property by 
public auction. — A Court executing a deoree by 
sale of property is bound to do wnat it oan to 
secure the accuracy of the information con- 
tained in ihe proclamation of sale aod ought 
not to trust for suoh information to persons 
whose knowledge is obviously not at first hand. 

Din Dayal v. Nazir-uddin-ahmad, A.W.N. 
1901, 167. 

(4063) — O. 2', rr. 66, 70 — See EXECUTION 

of decree— Miscellaneous, 2 Bom.L.R, 

203, A.W.N. 1888, 151. 

(4064)— O. 21, rr. 66 and 70, s. 73, O. 21, 
rr, 90, 91, s. 115 ( = Civ. Pro. Code, 1882, 
ss, 287, 295 (5), 311, 313 and 622) — Execution 
sale of mortgaged property — Mortgagees tight to 
have property sold free of mortgage— Discretion 
of Court — High Court's powers of interference 
under s. 622. — Where property liaole to be sold 
in execution is subjeot to a mortgage, the law 
gives no right to the mortgagee to have the 
property sokl free of his mortgage, giving him 
the same rights against the sale prooeeds as he 
has against the property. It is left to the 
disoretion of the Court to make an order under 
ol. (b) of s. 295. If his mortgage is not inserted 
in the proclamation of sale, his interests are in 
no way affected. If his mortgage is a good one, 
the Court oannot affeot his rights over the pro- 
perty, even if it sells the property as being 
unincumbered. This beiDg so, the Chief Court 
should not exeroise its revision powers on behalf 
of a mortgagee, even when there has bean 
material irregularity in not setting forth in the 
^ale proclamation anything about his mortgaga. 


Ciir. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

StilMess should the Court interfere to order an 
enquiry, which a mortgagee oannot claim, or 
to order a Court to act under s. 295 (6). HLA 
BAW v. S.K.R. MUTHIAH CHETTY, 3 L B.R, 
273. (2 L.B R. 333, R ; 4 M. 383, 13 O. 225, 

9 M. 372, 6 B. 582, 594, Cited). 

*o ( n 40 ^ 5, “?‘ 2] . rr. 66. 70, s. 115 ( = ss. 287, 
622. Civ. Pro. Code, 1882) — Appeal from order 
not appealable , tree ted ns application for revi - 
z™* un< ^ er s - 622 — Order .transgressing decree — 
Effect. Though an order is not appealable, an 
appeal from it oaD, in a proper case, be treated 
as an application for revision under s. 622, and 
the High Court can interfere with (he same in 
suoh revision. A decree ordered all tho property 
to be sold, and the question of the lots into 
whioh it was to be divided and the order in 
whioh they were to be sold was reserved for 
consideration when the proclamation should be 
settled. Held, that an order which purported 
to be under 3 . 237 aud whioh directed the order 
ia whioh tho shares of the judgment-debtors 
were to be sold, was a judicial order not war- 
ranted by the section under which it purported 
to be made. It was one passed ultra vires, 
KRISHNASWAMIER v. 8WAMINADHIAR, 4 M. 

L T. 332. (27 M. 259, R.) 

(4066)— G. 21, rr. 66, 70, 68, 90 t = Civ. Pro. 
Code, 1882. ss. 287, 290, 311 ) — Omission in sale 
proclamation of place o / sale— Sale subsequent to 
notified date— Material irregularity , substantial 
injury inferrible from . — The non-compliance 
with ss. 287 and 290 of the Code of Civil Proce- 
dure would amount to more than a mere 
irregularity. Rome substantial injury must 
have resulted from omitting, from the notifica- 
tion, the name of the plaoe of sale and by 
holding tho sale on a date subsequent to the 
one advertised. Qucere, whether the material 
irregularities of the above description were not 
in themselves sufficient, within the meaning of 
para, 1 of s. 311 of the Code, to justify a 
Court in setting aside a sale without inquiring 
whether suoh ‘material irregularity’ had result- 
ed in substantial injury within the meaning of 
the seoond paragraph of the seotion. JASODA v. 

Mathura Das, 9 A. 3il = A.W.N. 1887, 145. 

(7 A. 289, R.) [ N.F . 14 M. 227 1 R., 10 A. 

506, 11 A. 333, 12 A. 440, 18 C. 422, 21 A. 140.] 

(4067) — O. 21, rr. 66, 70, 69, 90 ( = Ciu. Pro. 
Code , 1882, ss. 287, 29 1, 311 )— Sale proclama- 
tion not affixed on property— Mater ini v regu- 
larity— Successive short adjournment for more 
than seven days— Fresh prcclimation , necessity 
of— Substantial injury — Paucity of bidders— 
Inference of the one from the other . — Where 
the sale proclamation was not fixed upon the 
property whioh was afterwards sold but fixed to 
a school house upon tho property not of the 
judgment-debtor, but of the deoree-holder, at a 
distanoe of half-a-mile from the judgment- 
debtor’s property, held, it was a material irre- 
gularity in the publication of the sale. Where 
there is a series of short postponements less 
than seven days whioh taken together in the 
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Civ. Pf 0 . Code (Acta Y of 1908, XIV of 1882, 

mq?o\ 1877 ' . XXI11 of 1861 and VIII of 
(1859) — continued. 

aggregate amount to more than seven days a 
resh proclamation of sale is necessary under 
8. 291, Civ Pro. Code, and the issue of a 
fresh proclamation is a material irregularity in 

a< wu ° f S ‘ 31 Giv< Pra Code. (11 C. 659, 

in'nnM; w-® T ero materiaI ^regularities 

in publishing the sale and the property fetched 

a very inadequate price and there were only a 

f *u derS other per90DS would have bid 
at the sale had they Known when it was to be 

held and a very much higher price— j price 
very neirty approaching the asserted value- 
might have been fetobed had the other persons 
known of the date of sale, it may be .nferred 
as a ma ter of fact that the inadequacy of price 
was due t, the paucity of bidders which was 
direotly the result, of the irregularities in publi- 
shing the sale. Ja mini MOHAN Nundy v 
. Chandrv Kumar Roy, 6 C w n 44 rR ' 

6 C.W.N. 43. 30 C. 1 = 6 oiwN 688 3 C 

815=8 CVV.N. 686.] bSUl 31 C ' 

J 068 ;^' 2I - rr - Rf? . 70, 71 ( = ci„. Pro. 
Code, 198J SS. 287. 293!-^„r ti o f re.sale 

imder s. 293 Decree Holders right to recover 
deficiency of price hi tween sale and re-sale— 
C lauge in vauh of property between sale and 
re-sa le i iqhls of decree- licldei —Regular suit.— 
lbe re Gale contemplated by e. 298 of the Civ. 
Pro Code, must be t salo ol the same property 
that was first sold, and under the same desorip 

f “* a " d ““ysubstantial difierenoe of descrip- 
tion at the sale and the re-sale in any of the 

“ l, 6 "- r / q a r6d t0 ba a P £0lfi ^ by e- 1187 to 
enable intending purchasers to judee of the 

deJre 6 e haM* property ' flhou]d ^entitle the 
deeree- holder to recover the dcfioioucy of price 

of disc - T' ^ e,n ^ e '~ Kven i! the difference 

vilun ip the n Woreduo totbp °haiiR6 in the 
the re all P ‘' 0pSrty ’ between tbe sale and 

the , on, i°T fi ‘°u Pausee which ,u ° b£ yoD d 

the control of anybody. although tbo decree 

, •. e . c ^^y. under certain oiroumstino.s be 

nurebf di,ma Ros from tbo defaultinR 

not bv ° r I mU3t bo by a rcRular suit and 
not by an application uud< r s. 293. Hahnatr 

SAHAIV. MOHEEPNABAIN 8INOH16 C 338 

js , ( 987 9, 3i?'in.’ 6G ' 70, 90 ( = J - p - c ■ ■ 188? . 
Govevirnmetif 0 / >mstson . t0 ™*nt\on amount of 

Pro a "code 0/ S ' “‘"tKSw'oI “ 

in ten do/ ffSWrSTfc 

be sold° tb c e Q rCVOnUe aS8 ° ?8Cd Up ° n th0 land ‘0 
state i CoQ9e Q ue «*tly. the omission so to 
state the amount of Government tax ls a 

materia irregularity” within ™ • 6 * 

a All nt tu A * witniu the meaning of 

debtor to ol ° 0de ° nfcitiiD K th0 judgment- 
debtor to claim an opportunity of proving that 

he has sustained substantial loss by reason of 

tho ^regularity. MADARASAH MARACAYAR v 

Pal ANI A YAPP A CHETTI, 23 M. 628 ’ 

21. rr . 66, 70 and 90 ( = w 287 
valL°' V ' Pr i°' C ° de% 1883 )— Under statement of 
lari h/ 21 D^i h * r ° clamQ J ion * */ material irregu- 

J ' Dellber &te under- statement of value of 


Civ. Pro. Code iAots Y of 1908, XIV of 1882*- 

X of 1877, XXUI of 1861 and VIII of 

. 1859; — continued. 

* 

property in a-sale-prcolamatioo is a material 

irregularity withiu the meaning of s. 311, Qiv; 
Pro. Code, and a sale may be set aside on that 
ground. 8IVADURGA DEBI y. RAJMOHAN 

1 9 C.W.N. 577. (20 A, 412-2 O.W. 

N. 550, F.) 

(407 L—O. 21, rr 66, 70, 90 ( = Ctu. Pro. 
Code, 1882, ss. 287, 311) — Mis - statements os to 
value — Material irregularly.— Mis statement 
cf the value of property emulated to mislead 
possible bidders, made by a Court in a sale- 
proolamation following the affidavit of the 
deoree-holdor, constituted such a “material 
irregularity iu publishing and oonduoting” the 
sale as to bring the o*se within tbe speoial 
remedy provided by s. 311. SADATMAND KHAN 
v. MUSST PHUL KUAR, 2 C.W.N. 550, P C.= 
20 A 412 = 23 1. A 146 ; 7 Sar. 880. [F., 23 

M. 568, 6 C.W.N. 836, 3 O.C 1 ; R., 6 C.W.N. 
48. 8 C.W.N. 257, 32 C. 542 = 9 C.W.N. 487 ; 
D., 26 C. 324, 31 C. 922 = 8 C.W.N, 264. 

(4072)— O. 21, ir. 66. 70. 90 ( = ss. 287 and 
3jl, Civ. P/o. Code, 1882) — Sale proclamation , 
pluce for sale fixed in — The conducting of the 
sole elsewhere a material irregularity . — In this 
case, contrary to the express order of the Court 
to sell the property in question at the premises, 
tho sale proclamation advertised tbe sale to 
take placo at the Court-house and the sale was 
in faot oonduoted at the premises of some of 
the buildings advertised for the sale. Held, 
this was a serious irregularity, which may well 
be presumed to cause substantial injury by 
keeping away bidders and au irregularity 
empowering the Court to set aside tho sale 
under s. 311 of the Code, under which preof 
of substantial loss was uot essential ; and 
further, the mistake in tbe sale proclamation 
in question, as regards lbe place of sale, would, 
in tho ordinary course of events, result in 
causing injury to the person, whose property 
wbr advertised for salo. DONI CHAND v, 
ATMA SINGH, 132 P.R. 1906 = 11 P L.R. 1907. 
(22 A. 140, 23 M. 227, P O , 24 O. 291, 33 O. ), 
32 C. 542, 20 A. 412 and 3C P.R. 1899, R.) 

(4073 )— O. 21, rr. 66. 70, 90 (=sj. 287, 811 r 
L n\ Pro. Code , 1882 ) — Sale published or con- 
ducUd with ma'crial irregularity -The nature- 
of pioperty omitted to t o mentioned.— A sale 
proclamation was issued under s. 287. It 
stated only the khasra numbers of tbe property, 
but omitted to specify the properties, vis., a 
tea garden ana tbe buildings attaohed thereto. 
There was no indication io tbe proclamation 
that any houses and building were iuteuded to 
be sold , hence there were no bidders Held, 
that such a proceeding was a material ir- 
regularly ; that tho projlamation was faulty and 
was calculated to mislead intending purchasers 
aua prejudice the salo and did aotually pre- 
judioe it. Sale set aside and re-sale ordered. 
PEACHEY v. JAMNA DAS, 47 P.R. 1903* 
P.L.R. 1903. [R, t 62 P.R. 1909.] 

(4074)— O. 21, rr. 66, 70, 90 Pro. 

Code, 1883, ss. 387, 3U)-Sato vrcrtamSm 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Contents of — Non- specification of incumbrancer, 

Undtr-valuaticn - Irregularity — Ina leguacy 
of price — Substantial injury —Inadequacy of 
price, result of irregularity— Proof. — The 
absenoe of speoificatiou, in tho eala pcoolama 
tion, of tbe incumbrances to which property 
advertised lor sale is subjeot and which are 
required by ol. (c) of s. 287, Giv. Pro. Code, to 
be specified, ooupled with the faot that the 
value of the property as stated in tho sale pro- 
clamation was much below the proper price, 
amounts to a material misrepresentation which 
must be treated as a material irregularity in 
publishing the salo. within tho meaning of 
s. 311. (2 C.W.N. 550 = 26 l.A. UG. Belied on.) 
Where a property subject to incumbrances was 
worth at least ninety thousand rupees, and 
was sold ouly for forty thousand, the judg- 
ment-debtor must be held to have sustained 
substantial injury, The lacl that the inade- 
quacy of prioe was the result of irregularity in 
publishing the tale, may either be established 
by direot evidence or be inferred from the 
oiroumstances of the caso. MOTI LaUL ROY 

v. Bhawani Kumari debt, 6 c.W.N. 836. 

(20 C. 599, 24 C. 291, Rel. on.) 

(4075) — O. 21, rr. 66, 70, 90 ( = $s. 287, 311, 
Civ. Pro. Code, 1882)- Misrepresentation of value 
of property in sale proclamation— Decree holder 
bidding through benamidat — Substantial injury 
— Fraud — Setting aside sa'e. — Held, that tbe 
oonduot on the pact of the deoree-holder. who 
has obtained leave to bid at the auction, in 
offering bids through a benamidar, considerably 
in excess of the value which he deliberately 
stated in the sale proclamation, is calculated to 
mislead and is consequently fraudulent. NANDA 

Kumar Saha v. Gobind Mohan Das, 6 Ind. 
Caa. 135. 

(4076)- O. 21, rr. 66, 70, 90 ( = Civ. Pro. 
Code, 1882, ss. 287, 31 1) — Misd&scriptim in sale 
proclamation— Proof of substantial injury . — A 
judgment. debtor who must have known, what 
description of the property had been given in 
the sale proclamation, should not lie by, allow 
the salo to proceed, and then come forward to 
get the sale set aside, alleging that the descrip- 
tions in the proclamation did not satisfy the 
requirements of s. 297 ol the Cede, and. in 
order to oome in under s. 31) he must prove to 
the satisfaction of the Court that he has sus- 
tained substantial injury by reason of euoh 
irregularity. ARUNACHELLAM v. ARUNA- 
CHELLAM, 12 M. 19, P.C. = 13 I A, 171 = 5 Sar. 
265. t9 C. 656 = 10 l.A. 25, R. A F.) [F. t 21 
C. 66, P.O. 19 A. 141 ; Appr , 13 a. 561; Expl., 

6 C.W.N, 42; R. f 5 M L.J. 70, 24 C. 29i, 1 O.C. 
186, P.L R. 1900, 161.4 0.C. 331, 8 C.W.N. 
257, 4 O.O. 379,6 O C. 6L, 8 C.W.N. 686 = 31 C. 
815, 1 C.L.J. 91 = 9 C.W.N. 348 = 34 C. 509. 9 
C.W.N. 487 = 32 C. 542, 3 A. L.J. 140 = 1906, 
A.W.N. 3 = 28 A. 273, U.B.R. 1907, 2nd Qr., 
C.P.C. 311, 96 C.L.J. 62 = 11 C.W.N. 848; D. t 
6 C.W.N. 48.] 


(4077)— O. 21, rr. 66, 70, 90 ( = ss. 287 and 
311, Civ. Pro. Code 1882) — Profits— Execution 
of decree — Finality of order — Sale, Objection to 
validity of — Sale proclamation, specification in, 
ol profits of land to be sold.— Before the sale in 
execution of a decree took place, the question 
arose as to whether the profits ol the share 
were oorrectly stated in the sale proclamation, 
and the Court executing the decree fouud that 
they were. In objecting to the sale under 
s. 311, Civ. Pro. Code, the same question was 
raised. Held t that tbe deoision was final 
between tbe parties. Held, also, that, under 
e. 287, Civ, Pro. Code, the profits of land to be 
sold should be stated in the sale proclamation, 
as it provides that the property to be sold shall 
be epeoified as fairly and accurately as possible, 
auu that every other thiLg, besides those 
mentioned in the section, which the Court 
considers material for the purchaser to know 
iu order to judge of the nature and value of 
the property, shall also bo specified. KaZI 

Baiyad Mohammad aebarv. Pandit Mano 
har Nath, 4 O.C. 329. 

(4078)— O. 21, rr. 66, 70, 90 — See SALE— 
Sale in Execution of decree— betting 
ASIDE SALE, 20 A. 4 12, P.C. =25 l.A. 146 = 2 
I C.W.N. 550. 

; (4079,-0. 21, rr. 66. 70, 95, 96 (= Civ. Pro. 

Code , 1882, ss, 287, 318, 3l9l — Execution of 
1 cecree— Delivery of possession of property not 
; specified in sale proclamation or sale certificate 
— Power of High Couit to interfere in revision , — 
Certain decree-hclders purchased property which 
was described in tbe sale proclamation only by 
! the extent which it covered, but, in subsequently 
i applying for delivery of possession, insetted in 
their application what had not been set out 
| either in the sale proclamation or sale-certifi- 
| cates, namely, the specific snares ol pioperty 
! held by the several juogmeut-debtors over which 
they prayed for possession. The executing 
Court directed that possession should be deli- 
vered as prayed for and specified the particular 
shares of each particular judgment-debtor over 
wbicn possession was to be so delivered. The 
Court was, ucaer the circumstances, heldio 
have aoted without jurisdiction and illegally, 
so that, even though the matter which it had 
wrongly deoided in execution was one in respeot 
of which, a separate 6Uit was maintainable, yet 
the High Court had, under the speoial circum- 
stances of the case, power to interfere by way 
of revision and to direct the Subordinate Court 
to take up tbe proceedings at the point where 
it went wrong and to deliver possession to the 
purohaser striotly in accord with, and only 
over the property set out in, the sale-cerufioates. 

Ghulam shabbir v. dwabaka Prasad, 

18 A. 168 = A.W.N. 1896, 18. (15 A. 405, 11 A. 
383, 19 C. 683, i?>) [ R 80 P L.R. 1901.] 

(4079-a)— 0.21, rr. 66.90— Auction sale , setting 
aside of — Notice to judgment-debtor , object of— 

— JudgmenUdebtor not objecting , effect of — Hour 
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CIy. Pro. Code (Aofcs Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

o/ 9 ik. non mention of, in sale proclamation - 
Material inegulanty .— Where the under state- 
merit, of value in the sale proclamation was 
calculate! to mislead bidders, and to prevent 
them from offering adequate prices or from 
blading at all, and the sale has resulted in an 
altogether inadequate price it is IUble to 
be set as'de. (20 A 41?. 25 l.A. 146. F., 12 
O.W.N. 7o7, Diss.l Notice to the judgment 
debtor under O. XXI, r. 66 8ub Rule (2) of the 
L,ode only enables him to put his case before 
the Court, but if the decree-holder insist th at 
a muol. smaller valuation should ba inserted in 
the sale proolamation and the Court aoceuts 
his view of tba matter, the deoree-holder p‘ro- 
oeeds to Ih-^ p.Iq at his risk and its validity 
may be subsequently challenged by the judg. 
ment-debtor. If the judgment-debtor, with 
notioo or the proceedings, does not object to the 
entry in tbo sale proolamation at that stage, a 
subsequent objection by him on the ground of 
inaoouraoy or insufficiency of description, is not 
likely to ba entertained by the Court, The 

ZlnZ U >' ad K °/ XXI * r ‘ 66 ° { the Code is 
intended to b= of a summary oharaclor, Tho 

shonM y h 0f ]udl0 '’ 1 ' sale3 . properly oonduoted, 
should be supported and should not be allowed 

to be assailed on technical grounds, At the 

same tim", the purity of judicial proceedings 

in oonncotion with execution sales should bo 

l w| at * UaBt “ rcasoui 'ble extent. 

Pq,'. • t 'T W p 6 ° a EaIe 13 adjourned under s. 
291 of the Code of 1882, it is necessary to 

mention the hour of sale audits non-epeeifi- 

oation is a material irregularity Prim 

szTiitr** sinob 11 cl j 9u - (6 

“~?839 X s 2i" ' = 1882 ' '• 289 = ,877 > * 289 

Soe Sale-Sale in 
decree. 


EXECUTION OF 


mono™ A°’ V't ' G 7 ' _Pft y m o°t of decretal 
onoy and oogts for proounug stay of calc— 

See Transfer of Property apt iri . do 

A.W.N. 1905, 161 = 28 A 28 ' ' 892 ' 8 ' 89 

h ' l a , Wtnro tbe fudgmont-debtor applied to 
have a sale ,n execution of a decree set aside ™ 
the ground that, as required bv e URQ P 

£~ ‘ptr, tsssahs 

that the aamo proporty was purohaced k v th* 
judgment-debtor 20 years previously in Court 
auction for about double °be amount U h.d 
DOW realised, vitiated the sale. GUR PRASA*D 

v. Debi Peasad, A.W.N, 1882, 53. RASAD 
(40821—0 21, rr. 67, 90 ( = ss . 989 qn 


Civ. Pro. Code (Acts Y of 1908. XIV of 1892. 

X of 1877, XXIII of 1861 and VIII of 
1859)^co«*inued. 

• ^ * service of— Execution sale, setting 

aside of— Irregularity an i injury t necessary 
connection between. — Where several separate 
properties are attaohed under one proceeding, 
or order in oue execution oaee, the attaobment 
is separate aud distinot as regards eaoh ; the 
words “on the spot wbero the property is 
attached” in s. 289 must refer to eaoh property 
attached, and not to the whole in a lump. 
83 that, when distinct properties are proohimed 
for sals in one execution, the omission to affix 
oopios of the proclamation in all of 9Uch 
properties would be an irregularity in the 
publication. [ D. 96 P.L.R. 1902 ; commented 
ypon, 12 C.W N. 757 ] In the absence of 
evidence to connect. an lrjury with an irregu- 
larity -under <?. 3ll of the C'v. Prc. C de), the 
one must, to jusl'fv tbe -etting aside of an 
cxeoution talc, at least fl )w reasonably and 
naturally from the other and be attributable 
to it aim*. TRIRPURA SUNDARI .v DURGA 

° H , UR n N PAL ' 11 C - 71 ' [A.. 11 C. 658, 11 A. 

333=9 A.W.N. 115 ] 

(40831-0 rr. 21,67,90.93 ( = ss. 289. 31 1 , 
312, Civ Pro. Code . 1882) — Execution of decree 
—Proclamation of sale— Appelate Cow Vs erder 
confirming sa c — Ouler not subject to s cond 
aipeil. A sale ol revenue-paying land is not 
ipso facto void, by reason of a oopy of the sale 
procl »mat,ion not having boon fixed up in the 
Collector’s Office, as required by s. 289 of the 

Code of Civil Procedure, for. there is nothing 

in the Code, which renders that formality a 
necessary preliminary to tbe validity of 'the 
sale. An omission so to fix up a oopy of the 
eale proclamation in the COlector’a office, in 
uegleot of the provisions ol s. 289 of the Code 
is an irregularity, the remedy for which can 
only bo by an application under s. 311 IF. & 
22 C. 602, PL.K. 1VOO, 157] Where 
an appellate Court passes an order under s. 312 
confirming a sale, held that suoh an order 
oanuot be t he subjeot-matter of a seoond appeal. 

Nana Kumar Roy v Golam Chunder Dey 
18 C 422. [ F . , 19 M. 29, 28 C. 4 = 6 C.W.N.' 

124, PL R. 1900, 157, 6 C.L.J 102.] 

O. XXI, r. 68 (1882, s. 290 = 1877, s._290). 

See SALE — SALE IN EXECUTION OF 
DECREE. 


(4094)--0. 21, r 68( = s. 290, Civ. Pro Cede , 
1882)-Aun compliance with — Limitation 
Non oompliance with the provision of s. 290 
Civ. Pro. Code, 1882, in conducting a sale, 
does not by itself iiuka the sale a nullity, 
KOKIL SINGH v. EDAL SINGH, 81 C 388. 

T 21 T C Q 0 7 n °' 66, R ) [iJ " 36 0 -61. F.B. =6 C. 
L.J, 320=11 O.W.N. 1111, F.B.] 

, al '/' G8 (=Ciu. Fro. Coj#,;i888, 

i w ^ on The infringement 

0 s. 290, Civ. Pro. Code, is uot a mere irregu- 

hU i VUiat ^ the SAl6 SADHUSARAN 

1 I ^ C r H T D f° LAL 14 C * < 7 A * 

>«•) [F., 5 C.L.J. 687 ; R. % 18 C. 496.1 



2033 


2034 


THE ALL INDIA DIGEST. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(4036)— O. 21, r. 69 (-Civ. Pro . Code, 1877, 
s. 290) — Application by judgment- debtor on date 
of sale for tale of part only of property — Fresh 
pi oclamaiion. — An application by the judg- 
ment-debtor on the day of sale, that a portion 
only of the advertised property may be sold 
would not amount to a "consent,*' under s. 290 
of tho Civ. Pro. Code (of 1977) so as to dispeuse 
with the ncoe-»ai'y of a fresh proclamation 
therefor. HARBUNS Sahai v*. BHAIRO PER- 
SHAD SINGE, 5 C. 259 = 4 C.L.R 28. 

(4087) — O. 2 1, >•. 63 ( = s. 290, Civ. Pro. 
Cede, 1882 ) — Sale in execution of aecree— 
Conduct of sale before expiy of lime mentioned 
in— It regularity— Setting aside of safe.— The 

oonduct of a sale of immoveable properly by a 
Court fce ore the expiry of the ume mentioned 
in s. 2oO of ihe oiv. Pro. Code, 1882, aud 
without the consent of the judgment-debtor, 
constitutes an irregularity, and the sale would 
be set aside where such irregularity oau6es 
substantial injury to the judgment-debtor. 
Nathuv. HARBHUG, A . W N. 1885, 304, [R., 
11 A. 333.] 

(4097-a) — O. 21, r. 6Q-See NOS. 3785, 3767, 
3788, 3789, 4066, supra. 

(4038)— O. 21, r. 63, s. 115 ( = ss. 290, 622, 
Civ . Pro Code, 1877) — Summary powers of 
High Court — Sitting aside an invalid Court sale 
— Charter Act, s. 15. — Assuming that the 
requirements of s. 290 of the Civ. Pro. Code 
(regarding the interval between a Court-sale and 
the proclamation) are essential to the valid- 
ity of the sale, the High Court caD, under 
proper circumstances, set aside a sale, effeoled 
not in accordance with such requirements 
notwithstanding an appellate order by a 
Judicial C^mm ssioner confirming such sale. 
(Note ,) — In this case the Pull Bench did not 
answer the question whether the High Court 
could set aside the order of the Judicial 
Commissioner under e. 15 of the Charter Act 
or s. 622 of the Civ. Pro. Code. BHEKRAJ 
KOERI V. GENDH LAL TEWARI, 3 C. 878, F.B. 

O. XXI, r. 69 ( = 1882, a. 291 = 1817, s 291 

= 1859, a. 249). 

See SALE — Sale in execution of 

DECREE. 

(40891—0. 21, r. 69 ( = Civ. Pro. Code , 1882, 
s. 291) — Transfer of Property Act ( IV of 1882), 
s. 89 —Execution of decree — Stay of sale upon 
payment into Court of amount decreed and costs. 
— 8. 291, Civ. Pro. Code, must be taken to have 
modified s. 89 of Act IV of 1882 when the debt 
and costs (including the costs of the 6ale) or 
tendered to the officer conducting the sale, or 
when it is proved to his satisfaction that the 
amount of such aebc and costs had been paid 
into the Court that order the sale. HARJAS 
JtAI v. RAMESHAR, 20 A. 854 = A.W.N . 1898, > 

C. 11—128 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1677, XXIII of 1861 and VIII of 
1859)— continued. 

70. (19 A. 205, F.) [P.,28 A. 28 = A.W.N. 

1905. 1€8 ] 

(4090-9 1 ) — O, 21, r. 69 ( = s. 291, Civ. Pro- 
Code, 1882) — S. 89, Tr. P. Act — Stay of sale- 
Effect of order absolute for sale — Adjournment of 
sale— Jurisdiction of Court.— S. 291 of the Codo 
is not necessarily and in all oases inconsistent 
with the provisions of s. 89, Tr. P. Act. It 
only provides, that before the lot is knocked 
down, if the debts and costs are paid to the 
Court Officer, the sale shall be stopped After 
au order absolute for sale has been mado under 
p. 89, Tr. P. Aot, the Court has no power to 
adjourn tbe sale of the mortgaged property, 

| with a view to give time to the mortgagor to 
raise money to p»y off the decree. It oould 
adjourn the sale to a future date in order to 
have a better sale, in the event of want of 
bidders, or for any other similar reason. (25 C. 
703, D.\ 21 B. 300, Diss.) The order absolute 
does not extinguish tbe judgment-debtor’s 
ownership in ibe property until the c a le aotually 
takes place. Obiter. — Wheu asaleis adjourned 
by the Court, as a matter of indulgence to the 
judgment-debtor, terms must be imposed upon 
him. SHYAM KlSHEN v. SUNDER KOER, 31 
C. 373. [F., 31 C. 863 = 8 C.W.N. 684, 12 C. 

W.N. 282 = 7 C L.J. 581.] 

(4092)- O. 21, r . 69 ( = s. 291, Civ . Pro. Code , 
1882) — Stay of proceedings — Fresh proclama- 
tion necessary after each s ay.— Under s. 291 of 
the Code of Civil Procedure when the stay of 
proceedings is removed, a fresh proclamation 
ought to be issued m complaince with the 
terms of that section. When suoh a proclama- 
tion has not been issued, the judgment-debt- 
or’s remedy is to object to the confirmation of 
the sale aud Dot to impeaoh tbe sale by regular 

suit. GUJRA JMATI v. Saiyid, 9 Bom. L.R. 
83. 

(40931—0. 21, r. 69( = s. 291, Civ. Pro. Code, 
1882) — Power of Court to adjourn sole — Appli- 
cation by guardian of minor judgment-debtor — 
Guardian acting in good faith, whether has 
poioer to consent to waive fresh proclamation 
— Transfer of Property Act {IV of 1882), s. 89 
— Conflict with s. 299, Civ. Pro Code — Estop- 
pel — Party obtaining benefit of order net to ask 
same to be disregarded. — There is nothing to 
prevent the guardian ad litem of a minor judg- 
ment-debtor, acting in good faith, from 
giving the consent ooufemplated by e. 291, Civ, 
Pro. Code, 1882, so as to bind the minor thereby; 
that is, the guardian acting in good faith has 
the power to waive a fresh proclamation and 
have the sale adjourned. There is no conflict 
between s. 89 of the Transfer of Property Aot 
and s. 291, Civ. Pro. Code, 1882, It is not 
ordinarily open to a party, who has obtained 
and enjoyed the benefit of an erroneous^order, 
afterwards to turn round and ask that the 
order should be treated as a nullity and dis- 
regarded. BEPIN BEHARY MITTER v. JOTIN- 
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Civ. Pro. Code (Acts Y of 1908, XIV of 188-2. 

X of 1877, XXiri of 1861 and VIII of 
1859) — continued. 

4 /^n TH Ghosh » 6 *nd. Cas. 813= 14 C. W. 

N. 1019, 

, r 69 ‘ Giv • Pr0t Coie ' 1Q82 ' 
a -. i] Adjournment of sale— Procedure.— 

Adjournments of sales should be to a specified 

ay and hour. The exaoD provisions of the 

Code should be followed in these matters. 

VENKAT^UBBAKAYA CHETTI V. ZAMINDAR 

w m A , R o VE ^ NAGAR ’ 20 M - m [4ppr., 6 C. 
W.N. 48 ; R. t 31 C, 815 = 8 O.W.N. 686.J 

(Jl> r ' Transfer of 

W N 684 TY ACTf 1882, 0< 31 G ’ 863 = 9 G * 

J.i 095 ^r°A 21, r ’ 69 ~^ NOS. 60, 1024 

40^’ ^°4n 6 A7 1027, 3<U6, 405J-6, 4052, 4052-a, 
4U52-0, 4067, supra . 

tJ^y^T 0 * 21f r * 69, R ’ 47 _ ” Sale— Bale 
IN ^ X f CUT ^N OF DECREE-STAY OF SALE, 

10 A. 1 = A. W.N. 1887, 238. 

(4097)— O. 21, rr. 69, 72, n, 85. 86, 90, 92 

Date of auction sale for purposes of art. 166 

Act Sale where 25 per cent, not 

depos^ed, effeoc °f-5ce Limitation act, 

1908, art. 1G6. 1 P.W.R. 1909=1 Ind. Gab. 12 ! 

21 * rr ‘ G9, M—8*c Transfer of 
W.N I 897 ! 47 CT ' 19 ^’ S> 89 ' 19 A - 205 = A ' 

(4099)- O 21, rr, 69, 90 ( = Cti>. Pro. Code 
1882, ss. 291, 311| — Sale not talcing place on 
date published for sate — Irregularity — The 
sale of oortnm properties was fired for a certain 

or on ih °r 9 u ° taks placo on that d “y 

or on tho following day, for tho reason that the 
first day was a Sunday and the next day was a 

Mn)i a ' V '* -° ° n , " CC0UDt of a well-known 
Muhammadan festival. On Ihe next day 

fresh tb n’ ,h ° 9a '° l00k pla0 ° without any 
s publication and tho property was knock- 

ed down to the first bidder at a low prioo. The 

deoree-holder thereupon applied to the Court 

to sot tho sale aside on tho ground ol grave 

oiLtfnn y n"‘ publi:!hlc R ‘ho sale, and depre 
“rrsEular t , VimJ" oonsequenoe of such 

mn«h ty ' Be J that thero oou > d not bo a 

'■■regularity than to fix and 
publish a date on which the sale of tho proDortv 
oould not be held, that Ihcrc were no proceed 
mgs on tho first or second day (Sunday or 
Monday) suoh as are contemplated by s. L 

on V thn%^° H 6 ' a ?m tbat oonse quently the sale 
" tb0 3 5 d da y (Tuesday i was irregular and 

th«? rh aDd that tbera was a 8tr °ng presumption 

bv the 100 f eal ) Z?d must havo b0 ®n "Seoted 
f. y Ar th8 ,rre eularity. Brij NANDAN DAS v 

Dal Dapat Singh, A.W N. 1886. 127. 

(4100) — O. 21, rr. 69, 90 ( = ss 291 s 1 1 

C , 0de ' — Failure to comply lith 

requirements of s. m-Paucity of bidders-. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Material irregularity — Substantial injury— 
Setting aside of execution sale— "Direct evi- 
dence."— The omission to fix the hour for 
execution-sale, as required by s. 291, Civ. Pro 
Code, may amount to a material irregularity! 
The failure to comply with the requirements of 
a. 291 together with a paucity of bidders on 
the oate of sale, owing to which the sale fetched 
an inadequate price for the property sold, were 
sufficient grounds for setting aside the sale. 

f l ° * 66 o * Expl) 4 L.B.R. 123; 

<lppr. t 6 C W.N. 44 ; R. t 6 C.W N. 48, 96 P. 

L.R. 1902. 9 Bom. L.R. 651 = 6 C.L.J. 11 = 11 

C.W.N. 7?9, P.C., 14 Bur. L.R. 96 = UBR 

1907 2nd Qr.. C.P.C., Sll, 9.] There need t 

no dirict evidence to show that substantial 

injury is the direot result of the material 

irregularity. It is enough, under s, 311, if 

there is evidence showing that substantial 

Injury is the necessary result of irregularity 

complained of. 8URMO MOYEE DEBI v 

? AK ™ A P AJaN SANYAL, 21 C. 291. (<j c. 

S: u» oVn 1 

sas ;*■ 1 11 r -™- 

UlOD-O 21. rr. 69, 90 f = C»r Pro. Code. 
1832, ss. 291, 311)— Adjou> nment of sale— 

Specification of hour— Omission to specify hour 
oj sals -Mater nl irregular it v -Inadequacy of 
puce Direct cv\d:n:c. >,ecessi(y for . — A Court 
must specify the date and hour of sale in the 

case of an adjournment, notwithstanding it is 
due to the application of tho judgment-debtor. 
lOnappeal, 34 O. 709, P.C = u C.W.N. 739 = 
bC L.J. 11=9 Bom. L.R. 651 = 17 M.L J. 353.1 
Omission to notify the hour of sale or the 
adjournment, hour of sale is n maierial irrogu- 
lanty. (24 C. 291,6 C.W.N. 48, 20 M. 159, fi.) 
Tho law relating to irregularity in the publica- 
tion of sale and inadequacy of prioo consequent 
hereto, discussed. For setting aside a sale, 
there must bo evidence of oiroumstauoee whioh 
will warrant the necessary, or at least reason- 
able. inference that (he inadequacy of price at 

eS u ll th ° rosult o( lba irregularity, 
although thero may not be direot evideuoe 

connecting an alleged material irregularity in 

the pubhoatiou or conduot of a sale, with the 

inadequacy of price at such a sale, as cause and 

efieot. Mahabiu Pershad Singh V dhanuk 

i a A « 31 C - 813 = 8 C.W N. 686. (10 

L A - l 6, ' 6 1 A - 17 >. J 0 I. A. 176, 18 A. 37. 20 

159 5J R ) 24 °' 391 ’ 6 C,VV N - 48 , S 88 , 20 M. 


lfisV 03 ^?,' V:,!' - o 9 ’ 90 ( = ( ' iu ' Pro ■ Coi ‘> 

2, .s. J91, 311 )— Sale in Court's precincts— 
Adjournment of sale without order of Court— Sale 

r j?* s . value- Irregularity -Sato 

1 , <0 . set A sale iu exeontiou whioh 

Fn„,e a ' 08 OODduot6<1 ^ ‘he precincts ol the 
Court-house was adjourned to another date 

without any order from the Court. The 

proporty was sold for far less than it is value. 
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Civ. Pro. Coda (Acts Y of 1903, XIV of 1882, 
X of 1377* XXIII of 1801 and VIII of 
1859) —continued. 


Ciy.i Pro. Code (Acts Y of 1908. XIV of 1882, 

X of 1877, XXIII of 1661 and VIII of 
1859)— continued, 


Held that under e. 29!, an order from the Court 
adjourning the sale was necessary. It was a 
fair inference that the sale of the property for 
less than its aotual value was due to the 
irregularity in adjourning the sale. The sale 
was therefore liable to be set aside. AEAYAK- 
KAMMAL V. ARUNACHALA CHETTY, 12 M.L J. 
97. 


i 


(4 103) O. 21, tr. 69, 90 (-Cm;. Pro. Code, 
1882, ss. 291, 311) - — Hour of sale, n r n- specifica- 
tion of Material irregularity —Adjournment of 
sale at the instance of judgment-debtor— Waiver 
of irregularities . — When a sale is adjourned 
under s. 291, Civ. Pro. Code, it is necessary to 
mention the lizur of sale and its ncn-jpecifioa- 
tion is a material irregularity within the mean- 
ing of 8. 31 J , Civ- Pro. Code. (24 C. 291.6C. 
W.N. 44, 20 M. 159,1?.) \ R., 9 Bom. L.R. 

651, P.C. = 6 C.L.J. 11 = 11 C.W N. 739, 
P.C., U.3.R. 1907, 2nd Qr., Civ. Pro. Code, 
311.] The fact that the judgment-debtor 
consents that the sale should be held witnout 
the hsue of a fresh proclamation d(es not indi- 
cate that he waives the non-specification of the 
hour of the day to whioh the sale is adjourned, 
inasmuoh as he has no oootrol over the form of 
the order of the Court. BEIKARI MlSRA v. 

Rani surja Moni Pat Mara Dai, 6 c W.N. 
48. 


(4101)— O. 21, tr. 69, 90 ( = Civ. Fro. Code, 
1882, ss . 29!, 311 ) — Material irregularity — 
Waiver — Adjournment of sale on application of 
judgment- debtor — Fresh tale proclamation — 
Estoppel . — An application by a judgment-debtor 
for an adjournment of thb sale “ without issue 
of fresh proclamation and beat of drum ” does 
not amount to a waiver preventing him to apply 
to set aside the sale held on the day adjourned 
on the ground that proclamation of sale was ! 
not Berved on each of the properties and con- 
sequently the sale fetched a low price, provided 
that when he presented his petition for adjourn- 
ment he was ignorant of the fact that the pro- 
clamation had not been properly posted up on 
the various properties according to - law; and 
suoh a waiver does net amount to a waiver of 
any fraud practised upon the judgment-debtor. 

Preo dale Paul Chowdhury v. Radhika 
Prosad Paul Chowdhry, 6 C.W.N, 42. (3 

I. A. 230, 15 I. A. 171, R.) [ Appr, t 6 C.L.J. 

62 = 11 C.W.N. 848 ; R., 6 C.L.J. Ill ; D. t 2 C. 
L.J. 584.] 


(4105)— O. 21, rr. 69, 90 (=Civ. Pro . Code, 
1882, ss 291.311 —Execution sale— Disparaging 
remarks by bystanders or purchasers other than 
decree-holder — Sale in execution of decree , 
prac ize regarding - Adjoui nmen t - Disparaging 
remarks made by bystanders or by purchasers 
at an execution sale, other than the deoreo- 
holder, could not constitute suoh an irregularity 
as would render the sale liable to be set aside 
under s. 311, Civ. Pro. Code. (12 C.L.R, 404, 
F % \ 7 C. 346 and 5 C. 308, D.) The practice of 


the Courts, under the Rules of the High Court, 
which have the force of law, is to place, on a 
list, all properties intended for sale in execution 
of a deoree ; and the sales oommenoe on ihe 
day fixed, which must go on from day to day 
till the list is cleared. Eaoh property is taken 
up in its turn. So, an adjournment of the sale 
of a particular property, owing to suoh pro- 
cedure, is no adjournment withiu the meaning 
of s. 29i. Lae Mohun Chowdhuri v. 
NUNU MOHAMED TaEUKDAR, 17 C, 152. 

O. XXI, r. 70 ( = 1882. b. 287 lastpara = 

1877 a. 287 last para = 1839 s. 248). 

(4105-a)— O. 21. r. 70-See Nos. 73, 363, 
1020, 1021, 1022, 1023, 3447, ; 3456, 3457, 3471, 
3479, 3785, 3938, 3939, 3973, 3974,3975, 4051-5. 
4052, 4052-a, 4052-6, 4053 to 4079, supra. 


O. XXI, r. 71 = 1882, s. 293( = 1877, s. 293 

= 1839, s. 254). 

See Sale — Sale in Execution of 

DECREE. 

(4106) — O. 21, r. 71 ( = s. 293, Civ. Pro. 
Code , 1882) — Suit ;o set aside older — Recovery 
of deficiercy cn re-sale of properly in execution 
— Absence of certificate hom selling officer . — 
S. 293 of the Civ. Pro. Code, contemplates that 
the officer holding the sale 3hall simply calcu- 
late what deficiency of price has taken place 
and what the expenses attending tne re-sale 
were. The officer draws up the certificate and 
the Court thereon prooeeds to order recovery of 
the amount of the deficiency on re sale. 8uoh 
order is iu effect an administrative and not a 
judicial order, and there are no enactments 
or rulings against the maintainability of a 
separate suit to question euoh an order and the 
jurisdiction of the Court to try the same. The 
certificate, mentioned in s. 293 of the Code, as 
having to be issued by the officer conducting 
the sale, is not so essential a preliminary that 
without it a Civil Court cannot, at the instance 
of the judgment oreditor or judgment-debtor, 
order a recovery from the defaulter. Two things 
are provided for by that section. The first is 
that th8 deficiency of price and expenses attend- 
ing the rc-sale shall be entered in a certificate 
to be drawn up by the officer holding thelsale. 
The seoond is that the deficiency in those ex- 
penses shall be recoverable from the defaulter 
iu the manner set out. Tho fin t .* n 
forth as a condition precedent to other, but 
each provision is independent of the other. 

Tapesri Lae v. Deoki Nandan Rai, .19 A, 
22 = A. W.N. 1896, 168. 

(4107) — O. 21, r. 71 ( = Ciu. Pro. Code , 1877» 
s. 293)— Setting aside execution sale — Irregular- 
ity.— The fact that, without getting the default- 
ing purchaser of properties at an execution sale 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882. 

^ 1877 ». XXIII of 1861 and VIII of 

1859) — confinu '<i. 

to mako good the difference in price obtained 
at h re-sale, other properties of the judgment- 

d ®L to . r 'I" 6 put Up and soId . would be no 
sufficient ground for eoUing aside the latter 

sale, where tbo debtor arquiesced in the caooel- 

meat of the resale and did not apply UDder the 

second part of s. 293 of the Code to have the 

difference recovered from the dv.auber. GOUR 

BotT C R M? IS « e r V ' CHUNDER COOAIAR 
HOIr, 8 C. 291 =.10 C.L R, 236, 

(410SI-O. 21, i-, 7i ( = s 293, Civ. Pro. 

T S -‘ 2) T BxecuHr,n - f(ll <>- Substantial in 
{?»J TT , er,Uklril! l " Wh «e. on an immediate 
re-aale of property which first knocked 

there T B \ 260 ’ U f^^hed m,!, Itj, 50, held. 

aside injjry i0 j : tlf y a 

aside of the re-sale, though 'tie judgment- 

debtor could, under s. 293 ol ihe Code have 

recovered the difference price from the 

CHUvnpp P a 'U 0ha8er at ,h ” fir 1 BEEPIN 

WAsfg C98 AR V ' Purresh NATH BIS- 


CREES^Nn'irvoV r ' 7 ' ~ See Appeal— DE- 
= a o. w N N d 408, TaX DKCBBBS * 125 °- 99 

lOwTogq'anhfl 21, r ‘ 71 “ 5fe Nos ' 74 • 88 . 
1038, 1029, 4068. supra and No. 4163, infra. 

(4110)— O. 21, r. 71, e, 104 O 43 r i_o„„ 

7™m~ MIS 0ELLANEOU S, 14 A Ml F B 

= A,W.N, J892, 7J,P,B. ' 


(4111) — O. 21, ry 7 1 71 iii i o- ri 

Code, 1877, ss. 293, 294, ZOoi—Coitrtsale— 
Failure of purchaw in «/*,. / -i L S2ie— 

mm, A„ Z-LS.t’S.-rtSk 

fhfl firjr Wh u re propert 5' 13 ro-sold bv reason 

am S53SSS 

Hr?S^v ! v??'P 

himself, or some ntK , tbn decree-holder 

purchases the property sola T ° n hi * bohalf ' 

decree, without proviousll of hls 

mission of the pi y . obta,n,D g the per- 

the salo is not to bo SUch P urobase . 

It will be a good sale so Wi ? facto ' 

aside by the Court n a ° nR , aB lt 19 1106 aet 
s. 294 of tho Civ Pro S tbo P rovisi on9 of 
BAI V. HARi,i JAI P ;° B Gt fl d 7 n fl 1 '7 7 ' JAVHER- 

11 B. 586 , 21 c 654 29 n r . [ft 0 ' 10 C ' 767 - 

6M,L. T .248f\l 6 nl’Kll0' 3aM - 2 “ = 




CI ¥. Pr° Code (Acts Y of 1908. XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
18o9) — continued, 

making a defaulting purchaser at a sale liable 
for deficiency on ra-sala. now extends fc 0 all 
sales, whether of moveable or immoveable pro- 

?? d aIso * t0 re ' sa,e held under sa. 297 
306, or 303 of the Code. Quccre ,— Whether the 
case comes under s 244 of the Code. Ram 

JJHANi 8 ahai v. Rajkani Kooer, 7 C. 337=9 
C.L R. 23. [ F. % 12 M. H54 ; Aptr., 2 C W N 

411; Cited. 3L.B.R. 225 ; CW, i 6 0 535.f‘ 

(4113)--0. 21, rr. 71, 34 — See APPEAL— 
DECREE s AND EXECUTION OF DECREES, 12 

(41141— O. 2', rr. 71, 64, 86 ( = . s 293 qnn 

cltuc Civ -- P ’'°\ Cole ^■l) -Re-sale- High 

Oh v C 'r> ne i’ a [ Ru J~ a,id Clfcu ‘a >• Orders Civil. 
? V. RuRs 5 and 6- ■ Poundage fro. — A decree- 

and ft bld t r th u S pr °P et ^ as an auotion-sale 

He d faiird S t kQ ° 0ke K d017 ° t0him for Rsi U13. 

inr./As 1 l , he Poundage fee as laid down 

Oirnnl* 6 ° f the Hi S h Court’s Rules and 

lnr “ Orders, and the property was put up 

Rs 7f)f) ag n a n Whe n Q n ba again P uroh ased it for 
Ks. 700. Bela. a. 293 of the Code applied, and 

oau -ed' l 106 aDti 808 ’ « Qd the difference was 
HrmAMn Jc he L! >Utch,S0r ' 8 de ' ault ' Madhu 

9 C L J ns y ' t . URNA Chandra chowdhubi 

a 0 l.j iia = 3 Ind. Cas. 286, 

306 4 ^ ’ , 'n 71 ' 84 ' 86 ' 87 (“M. 393. 

F ''°' Code ' I® S3,-" Resold" 
ani put up to sate."— 8. 293, Civ. Pro. Code 

a^d^her?-' 6 ' 59103 ^ 19 UUd ° r 8S ' 306 aud 308 ' 

and there is no substantial difference hetween 

n ss MS and° no Snd ; t0 Sa ‘ 6 '' which 0 ° 0U ' 
“ J® "° 8 , a °f 309, and the words ‘'put up 

337 fl ft / nd8< i o oA blCh ° C0UC in 306 C - 

0H ) 8 ‘ 309, CiV ‘ Pf0 * Code * doQ5 UOt 

apply to a oase in which the property is put up 
again and sold forthwith under' ^provisions 

Rnv SO o 01 o Pro> C:,de • Ra Jendra Nath 
R o\ v. Ram Charan Sinna, 2 c.W.N. 411 . 

f'ndV 1G !7/ 0 T>,Tr' T' 7l * 85 > 86 (-«»• Pro. 

ode Act VIII of 1859, s. 254 )— Default of 
purchaser at execution sale— Remedy of judo- 
mentcreditor. Where the purchaser ai an 
execution sale made default in paying the pur- 
ohaae-mouey, held that the judgment-creditor 
was not bound by s. 254. Civ Pro. Code, to 
proceed against the defaulting purchaser, but 
that he was entitled to recover the balauoe of 
his debt from his judgment-debtors, who may 
perhaps, have their remedy against the default- 

rTi^'o n 6 «n NANDARAV BAI>UJI v - SHEKH 

M7 j ' 2 B ‘ 862 ' ' 7 W - Rl 110 ' D - ] R • ** M - 

n 0 91 - rf - 7I > 85 . 86 -See appeal— 
J^°p E | s AND Exe cution of decrees, i A. 

0. XXI, r. 72 ( = 1882, 3.291 = 1877, a 294.) 
cree 8ALE-SAr,E IN Execution of dk- 
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Civ. Pro, Code (Acts V of 1908, XIV of 1892, 
X of 1877, XXIII of 1861 aod VIII of 
1859) — continued, 

(4118) 0. 21, r. 72 ( = s. 294, Civ. Pro. Code, 

1882) — Decree — Execution — Auction sale— 
Decree-holder bidding for property with permis- 
sion of Court — R ght to set off.— -The first 
paragraph of s. 294 of the Civ. Pro. Code 
(Aot XIV of 1892) requires the permission of 
the Court to enable the holder of a decree to 
bid forprooerty. If he gels that permission 
and gets it without qualification, then the 
amount due on the mortgage may if he so 
desirep, be set off. But it may bo oue of the 
terms on whioh permission to bid is granted 
that there f-hould not be this right of set off ; 
in euoh a oase, no set off can be allowed. 

Hazarimal Fakirchand v Namdev Rakh- 
Maji, to Bom. L R, 296 = 32 B. 379. 


(4119; — O. 21 , r. 72 ( = Civ , Pro. Code, 
1882, s. 294)— Set off ( f purchase-money against 
decretal amount —Rate able distribution of assets 
—Principle of Attribution . — The power given, 
in>. 294 of the Civ. Pro. Code, to the Court. to 
sanotion, in a proper case in order to prevent 

trouble and inconvenianoe, a set-off, instead of 
a paymen9 iu followed by a payment out, is not 
intended to alter the substantial nature of the 
transacts u. and w/>uld not justify a purohaser, 
that has obtained this indulgence, to take ad- 
vantage of it, so a3 to alter the substance of the 
transaction and alter the rights of other credi- 
tors, by rendering the purchase-money less 
applicable to the satisfaction of their debts [F. 
11 M. 356 ; R., 16 B. 91, U.B.R. 1S04, 4th 
Qr., Limitation, soa. II, 13, 1 (3)]. Where 
oertain oreditors hrought the whole rf the 
property cf their debtor to sale, in execution of 
their decree upon a mortgage of cnly a share 
therein, and themselves purchased it, and 
were allowed a sot-off of a part of the purohase- 
money against their debt, held, in a suit for 
rateable distribution of tbe assets by another 
creditor, that the creditors were not entitled to 
deduot the sum, which was paid by them subse- 
quently to clear off a mortgage held by the 
plaintiff in a share of the property, from 
the amount of the purohase-monoy , before 
the Court could determine the amouut rate- 
ably distributable among the parties con- 
cerned. Qucere. — Whether the oreditors 
(defendants) could even reokon tbe sum so 
paid by them for paying eff the plaintiff’s 
mortgage as one of the claims for rateable 
distribution. TAPONIDI HORDANUND ’ BHA- 

rati v. Mathura Lall bhagat, i2 g. 499. 


Civ Pro Code 'Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859, — continued. 

maintain a suit against him. SURAJMAN 
DEBI v. CHARAN. AWN. 1882. 26. 

(4121)— 0. 21, r, 72 ( = Ck Pro. Code 1882 
s - Auction purchaser, no decrce-hclder 

wrthin meaning of— Assignee of decree bu oral 
assignment- No s-atus-No leave to bid neces- 
sary - Mortqage-decee- Le.ve t,bid granted to 

mortgagee— Disability, cessation of — Tbe auo- 
tion-purchaser is not a deoree-holder within the 
meaning of s 294, Civ. Pro. Code. An assignee 
of a decree oy an oral assignment has no locus 
Hanii at all to apply for its execution, and it 
js not necessary for such an assignee to obtain 
leave to bid at the sale held in execuCou of 
such decree. Leave to bid at a sale held in 
exeoutio.i of a morrgagc-decree puts an end to 
the disability of mortgagee and places him in 
the same positiou as any other purohaser. 

Dakshina Mohan Roy v. Srimati basu- 

MATI DEBI, 4 C.W N.474, (16 1 A. 107, P.) 

(4124)- O. 21, r. 72 ( = Civ, Pro. Code , 1877, 
s. 294) — Purchase by decree-holder without per. 
mission. — The want of perm’s-*^*: fo bid under 
the Code of 1877 by the deoree-no ; tier purohaser 
do63 not. invalidate the sale. PARAMsSIVA v 

Krishna. 14 M 498 = 1 M.L.J 752. [Appr ' 

5 M L T. 248; R , 22 B 624, 32 M. 242 J 


(4123) ~ O. 21. r. 72 l = Civ. Pro. Code. 1882 
s. 294 )- Decree-holder bidiing without Court's 
permission- Sale voidable, not void.— A purohase 
by the deoree-hoHer, without permission of the 
Court, is not ipso facto void, but is valid 
until set aside tinder s. 294 of the Code. MOTI 

Lab adhikari v Ramdoyal d^s t Ind 
Cas. 645. (10 C. 757. D.) 

(4124)— O. 21, r. 72 l = s 291, Civ. Pro. Code , 
1977)— Purchase of properly by decree holder — 
Permission cf Court.— A u exeoution sale of 
property to the decree-holder himself, without 
the express sanction of the Court is invalid, whe- 
ther the objeotion is taken and pressed or not, 
RUKHINEE BULLUBH v. BROJONATH SIRCAR* 

9 C. 308. [Appl., 10 C. 757 ; R., 21 C. 554.] 

(4124. a ) -O 21, r. 72— See Bom. ACT V OP 
1879, s. 182, 22 B. 271. 

(4125)— O. 21, r. 7 2- See Appeal -DECREES 

AND EXECUTION OF DECREES, 13 C. 174. 


(4120)— O. 21, r. 72 ( = Civ . Pro. Code, 1877, 
s, 294) — Decree-holder purchasing prcptrly in 
execution- sale without Court's per mission- Effect 
— Only voidable — Valid against trespasser . — 
Held that e. 294 of Act X of 1877, did not 
render absolutely void a purchase by a deoree- 
holder without the express permission of the 
Court executing the deoree, but only voidable 
on tha application of the judgment-debtor. 
Such a sale would be valid as against a trespas- 
ser, and the purohaser would be entitled to 


(4126) — 0. 21. r 72 — Judgment-oreditor re- 
fused leave to b<d at execution sale— Purchase 
bv hinu26en<7»ii, invalidity of— See BENAMI 

Transaction-General, 10 C. 757 . 

(4127)— 0. 21, r. 72— Before amendment by 
Aot XU) of 1879— See HINDU Law— JOINT 
FAMILY, 5 B. 130. 

(4l27-a) — 0. 21, r, 72 —See MORTGAGE- 
REDEMPTION, 22 B. 624. 
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y. Pro. Code (Acts Y of 1908, XIV o! 1882, 

X of 1877, XXIII of 1861 and VIII of 
1P59< — continued. 

(4128) — O 21. r. 72— See MORTGAGE— BALE 
OF MORTGAGED PROPERTY, )9 O. 4. I 

(4129) — 0. 21. r. 72 — See MORTGAGE -MIS- 
CELLANEOUS, 7 O.C. 307, 

(4130) — 0. 21, r. 72, s. 73 { = Civ. Pro. Code , 
1877, ss 294, 295)— Rateable distribution of assets 
-D.’oee-holdir for unascertained mesne 'profits. 

— Too holder of a dooree for mesoe profitalwhioh 
is a deoree foe raonoy) who his applied to the j 
Court for ascertaining thoir amount, and for the j 
attachment of immoveable properly under 
a. 255, Civ. Pro. Code, comee within the purview j 
of e. 295. b. 294 is to bo rood with s. 295, and 
to givoeffL.’l to both.it mu3t be held that the ; 
receipt given by the creditor-purchaser at the ; 
Court sale, oan only be accepted for 60 much of 
the judgment debt as the assets applioahle to 
its discharge may suffioo to satisfy. VlRA 
RAGAVA V. VARADA, 3 M. 123. [R., 11 M. 356, 

16 B. 91, 2 M L.J. 288. J 

(41311—0. 21. v. 72. s. 73 (C.i\ Pro. Cole , 
Act X of 1877, ss. 294, 295)— Applications for 
execution by eo m pinny decree holders, effect of , 
on rights of purchasing dccree-hold e r with per- 
mission of Court. — A decree-holder cannot be 
deprivod of the ordinary rights conferred upon 
him by s. 295 of the Civ Pro. Code merely be- 
cause auother decree-holder has been permitted 
to bid at the sale ; for, while s. 294 of the Code 
is applicable as between the purchasing deoree- 
holder and t be judgment-debtor, and, for oon- 
veoienoo. allows the former ordinarily to set off 
i, ho pur- •- 3 n c y hia deoreo, instead 

of paying the money into Court p-nd drawing it 
out again (bo seotion must be taken as subjeot 
to tho provisions of s. 295 in oises in wbiob fch re i 
are competing decree-holders who have applied 
for execution. SHRININ' AS v. RADIIABAI AND 
MANJAPA, 6 B. 570. [R., 16 B. 91 ] 

(41321—0. 21, r. 72, s. 73 ( ^-Civ. Pm. ('ode, 
1882, ss. 294, 295)- /?r sale or rateable distribution 

— Both M and C got dooroes against a judgmor.fc- 
debtor and took out executions. C purchased 
the debtor’s immoveable property himself with 
permission under s. 294 and sot off tho purchase 
money agiinst his decree. M olaimod rateable 
distribution and wanted C to eloot a re-sale or 
deposit the proportionate sum in Court. Held, 
M’s olaim was good and summary process would 
do to help M. The Court can also refer him to 
a regular suit. MADDEN v, CHAPPANI, tl M. 
990. [Exp., 5 M.L.T. 125; R., 16 B. 91.] 

(4139)— 0. 21, r. 7?, s 73. 0. 21, r. 92, s. 115 
(== Civ. Pro . Cole, Act X IY of 1882, ss. 294, 
395, 312, 314. 6221-Sco/u of s. 294 —Put\hav 
by die. u .. /.,/ U'i’.ho..: t c. mission — Jpp/ica- 
tion by judgment-debtor* s sons ( not parties to 
suit) to set aside sale —Right of persons entitled 
to rateable distribution to apply undtr s. 294 — 


Civ, Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

Effect of setting aside sale — Right of bona fide 
purchaser ‘ for value from purchaser at Court 
auction— Confirmation of sale before thirty days 
— Setting aside sale on application presented 
after expiry of thirty days—Pow:r of High 
Cowt \to intervene, — In cases in which, under 
s. 294 of the Code, a saie was liable to be set 
aside on the ground that the decree-holder 
himself made the purchase, directly or through 
aoothsr, the section only contemplated the 
setting aside of tho sale t«i toto and did not 
warrant i 1 3 beiug set aside m part. Uader the 
RQOtion, an application could be made by the 
judgment debtor or au> oiner person interested 
in the sale Persons ouutlfd under s. 29.5 to 
rateable distribution in (ho asstls realizjd by 
tbe sale, and as i«ucb interested in the sale, 
wero entitled uuder s. 294 io apply for setting 
aside the sale. But tho sous of the judgment- 
, debtor who were not parties to the suit oould 
not oome in under the section as they are neither 
judgment-debtors, nor persous interested iu the 
sale. The effect of feitiug aside a sale under 
e. 294 was that the judgment debtor who had 
i beou benefited by satisfaction of the docree, 

! either in whole or in par!., by reason of the sale, 

| bad to make restitution by tbe ro-opaniug of 
j tbe decree ('ho parcuis: iuiuey if paid beiug 
! refunded to the decree-holder purchaser) and 
! tbe deoree-holder was responsible for any defi- 
| oiency in tho priceon re-sale and for the expenses 
1 incidental thereto. As a purchase by the deoree- 
holder without the permission of the Court 
(whether made by himself or through another 
person) was under s, 294 only voidable and not 
void.it could not be avoided against a transferee 
in good faith for vCu ..' consideration. " F. % 
30 M. 295 = 17 M.LJ 1G5 = 2 M.L.T. 186.] 
Under ss. 312 and 314. no sale could be confirmed 

and becomo absolute b?foro tho expiration of 

% 

thirty days roekoued from tho date of tho sale. 
Where a sale held in contravention of s. 294 of 
the Code was set aside on au application being 
made long after the expiry of the period of 
limitation prescribed therefor tho High Court 
could intorveno under s. 622 of the Code when 
the m fcttor comes to ils notice in a suit between 
tho sons of tho judgment-debtor and the pur- 
chaser, and set aside the order setting aside 
1 tho sale on the ground that the lower Court 
j had aoted illegally aud with material irregu- 
i larity. M.ARIMUTHU UDAIYAN v. SURBURAYA 
I PILLAI, 13 M L J. 231. 

(41341-0. 21, r. 72, s. 101, 0. 43. r. 1 
( = ss. 294 and 583, Civ Pro. Code, 1832)— 
Appsal.— An order under s. 294, Civ. Pro, 
Code, whiohis made appealable bv a 589 (16), 
is an order sotting aside a sale. No appeal lies 
from an order allowing a decree holder to bid 
at the sale in execution of his deoree. BAOHNI 

Kuar V. Charu Ch ander, A. W.N. 1883, 101. 

(4135)— 0. 21, rr. 72, 84, 8 £. S6 ( = Pro. 
Code. 1S77, ss 294, 306, 307, $0di— Deposit by 
purchaser of immovable property — Option o 
set off, when exercised — ITaiwr of cash deposit •. 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 


Ciy. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859 )— continued. 


— The requirements of s. 396, Civ. Pro. Code, 
applying to aJl oases of sale of immoveable pro- 
perty under Ob. XIX, a decree-holder buying 
with permission under s. 294. and desiring to 
set off his purchase money against the amount 
of the decree, is not exempt from the necessity 
of making, at the time of Eale, a deposit of 25 
per cent, ou the amount of such purchase- 
money, and suoh deposit must be made in 
cash. Too option so to set-off the purchase- 
money cannot be exeroised by the purchaser 
until the confirmation and payment of expen- 
ses of the sale. Where, however, all parties 
interested in the amount to be deposited have 
waived their right to have that amount depo- 
sited in oash, the sals ought not. to be set 
aside on the ground thaG the cash deposit has 
not been madn. GOPAL 8INGH v. ROY BUN- 
WAREE LALL 8AHOO, 3 C.L.R. 181. 

(4136;— 0. 21, rr. 72. 85 ( = Civ . Pro. Code , 
1882, ss. 294, 307) — Sale in execution af decree 
— Decree-holder — Purchase money . deposit o / 
balance of — Decree-holder application by, to 
have balance oj purchase money set-off against 
amount of decree — Forfeiture cf deposit not 
made within 15 days. — A deoree-holder obtained 
permipsion to purchase property attaohed in 
execution of his deoree, purchased it and depo- 
sited 25 per cent, of the price but failed to pay the 
balance of the prioe withiu 15 days as required 
by a. 307 of the Civ. Pro. Code. Later oo, he 
applied that the balanoe of the purchase-money 
might be set off against the amount due under 
8. 294, Civ. Pro. Code. The application not 
having been presented within 15 days from the 
date of sale, tbe Cou't -et .sid: the sale and 
direoted that the 25 per cent, of the purobaeo- 
money, which had been paid.^hould be forfeited. 
Held , that it was not neoessary chat the applic- 
ation under s. 294, Civ. Pro. Code, should be 
made within 15 days from the date of sale and 
the reason for the provision in s. 307 of the Code 
does not exist in oases where the deoree-holdei3 
are the purchasers. Held therefore, that, as 
the decree holder applied to have the balance 
of the purohase-money net-off against the 
amount due under hie decree, the application 
should have been allowed and the deposit 
should not have been forfeited, BADAMO v. 
8ARJU PARSHAD, 8. O C. 240. 

(4137)— O 21, rr. 72, 92. 91 — See APPEAL - 
Miscellaneous, i0 C. 368. 

(4138)— O. 21, r. 72, sch. iii, r, 2 (~Civ. Fro. 
Code, 1832, ss. 291, 322)— Executons conducted 
by Collector — “ Person interested"— The rule 
laid down in s. 294, Civ. Pro. Code, which 
falls under department G of Ch. XIX whioh 
governs the execution of all decrees, is of general 
application, and applies no less to a Collector 
acting under 322, et s*q. of the Code, than to 
the Civil Court that transferred the execution 
to such Collector. It would lead to absurd 
conclusions to hold that, while no decree-holder 
could without permission bid at a sale held by 


a Deputy Collector under precepts of a Civil 
Court, he may bid without permission at a 
similar sale held under the orders of the Collec- 
j t° r * A person who has got a decree against the 
judgment-debtor and whose deoree is awaiting 
execution at the hands of the CoHeofor agaiuet 
the judgment-debtor is a person interested in 
| the sale ” within the meaning of ?. 294. Civ. 
j Pro. Code. RAKMINI v. MUNNI LAL, A.W N. 

! 1887, 214. 

I 

\ 

' O. XXI, r. 7 3 ( = 1882, s. 292 = 1877, 8. 292.) 

j See 8 ALE — SALE IN’ EXECUTION OP 
| DECREE. 

1 

(11391—0. 21, f. 73 ( = Civ. Pro. Code . 1882, 
s. 292) — Auction-sale— Vo kil purchaser. — S. 292 
of the Code of Civil Procedure d^es not prohibit 
vakils of parties to a suit from Durchasing pro- 
perty sold in execution of the deoree. ALAGIRI- 
SAMI v. RAMANATHAN, 10 M. 111. [D., 15 M. 
389.] 

O. XXI, r. 74 (New). 

See 8ALE — 8ALE IN EXECUTION OP 
DECREE. 

(4140. — O. 21, r. 74, s. 66 — See BKNAMI 

transaction— Certified purchasers, 10 

W.R. 167. 

0. XXI, r. 76 ( = 1882 a. 296 = 1877, s. 296 

= 1839, a 248). 

(4140 ai — O. 21, r. 76 — Sea NOS. 4047 to 
4050 — supra. 

9. XXI. r. 77. para. (1) ( = 1882, a. 297 = 

1877, s. 297 = 1859, a.251; and para. 3 
(Now). 

S r e SALE — SALE IN EXECUTION OF 

| DECREE. 

(4141)— O. 21, r. 77 (1 )— See SMALL CAUSE 
COURT. MOFUSSIL, JURISDICTION OF— PRAC- 
TICE AND PROCEDURE. 15 W.R. 368. 

(4141-a 1 — 0. 21, r. 77 — See NO. 4U2, supra. 

0. XXI, r 78 ( = 1882, b 298 = 1877, s. 298 

= 1859.3.252). 

See Sale — Sale in execution of 

DECREE. 

(4142) — Oi 21, r. 78— See DAMAGES— 
DAMAGES, SUITS FOR, 2 W.R. 60. 

(4143)— O. 21, r. 78— See LIMITATION ACT, 
1903, arts. l!-A, 12, 2 Agra 375. 

(4143-a) — 0. 21, r. 78— See NOS, 1157, 3781, 
supra, and NO. 5617, infra. 

(4 1 44) — 0. 21, r. 78, and s. 47 ( = ss. 298, 244, 
Civ. Pro. Code, ' '33 2 Irregularity in conduct - 
mg s lie ot moveable pi operty— Injury — Suit for 
compensation— Questions for executing Court . — 
Though s. 98, Civ. Pro. Code, 1882, allowB a 
judgment-debtor to sue for compensation for 
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Civ. Pro. Codo (Acts Y of 1908, XIV of 1982, 

X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 

injury caused to him on account of an irregu- 
larity in publishing or conducting the sale of 
moveable pronerty, that section must bo read 
with s. 214 (s. 47) whioh bars a separate suit 
regarding any question arising between the 
parties in execution. ATMA RAM v. GULAB, 
14 P R. 1886. [R., 2 P.R. 1899. Rev. ; 162 

P.R. 1889.] 

0. XXI. v. 79 ( — 1882, s. 299 = 1877 B. 299 

= 1839 s. 261 & 266. 

(4144-a) — O. 21, r. 79— See NO. 3749, supra. 

O.XXI, r. 80 ( = 1882, s. 302 = 1877, 8. 302 

= 1897, a 267), 

Sec Sale— Sale in execution of 

decree. 

(4145)— O. 21, r. 80-Scc MANDAMUS, 
Bourke O.C. 395=1 Ind. Jur. N.S. 258. 

(4146)--0. 21. ir. 80, 8 1 — Promissory note — 
Purchaser in Court-auotion — Right to sue— 
Vesting order — Sfe NEGOTIABLE INSTRU- 
MENT-PROMISSORY NOTES - CENTRAL, 8 

Ind. Cas. 17 = 8 M.L.T. 418. 

0. XXI, r. 82 (1882,8.304 = 1877. ft 804 ) 

See SALE -SALE IN EXECUTION OF 

DECREE, 

(4147) — O. 21, rr. 82, 90-Sec SUMMONS. 
21 W.R. *242. 

0. XXI, r. 83 ( = 1882. s. 303 = 1877, 

3 . 303 = 1899, a. 243 ) 

See SALE— SALE IN EXECUTION OF 

DECREE. 

(4148)— O. 21, r. 83 ( = Ciy. Pro Cede , 1882, 
s. 305) — No application to mortgage-decrees.— 
8. 805, Civ. Pro, Code, does not apply to cases 
in which the deoreo is founded on a mortgage 
and doolares that the property is to bo fold io 
execution tberoof, NARASIMHA CFIARLU v. 
PEDDA RAMAYYA, 6 M L.J 187. (iCL R, 
295, F.) 

(4149)— 0 21, r. 83 ( = Ciu. P>o Code. 1877, 
s. 305, JVoiuso'— Private <cde by judgment • 
debtor with Court's permissicn— Confirmation 
of sale — Right of purchaser — A private sale, 
by a judgment-dobtor who had obtained permis- 
sion of the Court under s. 305, Civ. Pro. Codo, 
which had not been confirmed by the Court, 
did not oonvoy to the vendor such titlo in the 
proporty as lo entitle him to maintain a suit 
for possession of proporty against anothor 
similar vendee. SRI LAL v. BALL Mill SHAN- 
KAR, A.W.N. 1882. 243. 

(4150)— O. 21, r. 83 (=$. 305. Civ. Pro. 
Code, 1882 )— Decree— Execution— Private salo 
— Co-judgment-debtor — One judgment-debtor 
satisfying the decree by site of the mortgaged 


Civ. Pro. Code (Acta Y of 1908, XiV of 1882, 

X of 1877, XXIII of 1661 and VIII of 
1859) — continued. 

property — Lien upon the property in the hands 
of the other judgment- debtor . — Where one of the 
judgment-debtor satisfies a mortgage-deoree, 
he obtains a lien on his co sharer's property to 
the extent of their share of the decretal liabi- 
lity. In authorizing a pale uuder s. 305, Code 
of Civil Procedure, a Court oannot empower a 
judgment debtor to transfer any higher interest 
thau he has and bind the interest of others in 
the property. DANAPPA v YAMNAPPA, 4 

Bora. L.R. 61 = 26 B. 379. 

(4151)— O 21, r. 83 — Alienation by guardian 
— Sufficiency of permission obtained from exe- 
cuting Court under — Sgfl GUARDIANS AND 
WARDS ACT. 1S90, ?. 29, 6 A .L J 491 = 31 A. 
378 = 2 Ind. Cas. 856. 

(4151-a) — O. 21, r. 83 — See NOS. 1035 to 1037, 
1285, 1344, 1345, 3731. supra, and NOS 5142 
to 5146, 5162, 5169, infra. 

(4152)- O 21, r. 83. O. 40. rr. I, 2, 3 ( = 
s. 243, Cit'. Pro. Code , 1859)~4jrpo 
of manager. — S. 243 of Aot VIII of 1859 (Civ. 
Pro. Code) gave no power to Court lo appoint a 
mansgerfor the judgraent dobt^r’s estate pend- 
ing execution proceedings. Qucere . — Whether 
the Civil Courts in the molussil have the 
powers possesbed by the Court cf Chancery in 
England and by the High Court of Caloutta of 
managing the property of parties to a oause 
pending suit or administration. MORAN v. 

Mittu bibee. 2 C. 68. 

(41531—0. 21, r. 83, O. 40, rr. 1, 2. 3 — See 

appeal— Decrees and execution of 
Decrees, i W.R Mis. u. 

(4154) — O. 21, r. R3, O- 40. rr 1. 2, 3 -See 
appeal— Orders 2 W R. Mi?. 49. 

(41551-0.21, r. 83,0. 40, rr. 1,2, 3— See 

Manager— Manager of attached Pro- 
perty, 1 W.R Mis. 15, 23 W.R. 2S7. 

(41561 — 0. 21, rr. 83, 89,90, 92 (=s$. 305, 
310--4, 311 and 31*2, Ciu. Pro. Code, 18S2) — 
Sale in execution of mon r i/ decree — Tim* given to 
the j u igment debtor fo raise money by pvimte 
alienation— Validity— Revision— S 70, cl. fa) 
of Punjab Courts Act — Where, after uuouon- 
salo of immoveablo property in exeontiou of a 
money-deoreo, the judgment debtor applied for 
time, under s. 305 of the Code, to enable him 
to raiso the amount of the decree by mortgage 
of the property sold by auction, he'd that the 
executing Court had no power *o grant the 
applioation under that seotion. The executing 
Court was bound, under tho imperative provi- 
sions of s. 312. to pass an order confirming 
the salo, if tho sale is not set aside before the 
expiry of the period of limitation prescribed 
for applications undor ss. 810-A and 311 of the 
Codo. Where tho lower appellate Coart, in 
upsetting the order of exeoution of the lower 
Court, had noted upon aoomplete misapprehen- 
sion of the powers of an exeoutiug Court, and 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

wholly disregarded the imperative provisions of 
law, held that, the irregularity warranted the 
interference of the Chief Court on revision, 
under s. 70 cl. (a) of the Punjab Cour's Act. 
GIRDHARI LALv. BHAG0.92 P.R. 1907. (21 
C. 682, 31 C. iOil, R.\ 

(4157) — O. 21, rr. 83 and 89, and O. 4 3, 
r. (1) lj) — Appeal — Order refusing to set asid*. 
sale. — Held , that a judgment-debtor has no 
right to appeal under O. XLIII, r. <1) «r, from 
an order of the executing Court refusing to set 
aside sale in execution of decree, if his applica- 
tion oan neither come within the purview of 
r. 83 of O, XXL which oan only be resorted to 
before sale, nor of r 89 of the said Order when 
he fails to deposit the several sums specified in 
cl, (a) and (6) of its sub-rule (1). Obiter ’,—Held, 
also that an order passed on an appeal under 
O. XLIII, r. (1) tj\, is final, GHANIA LAL, v. 
POHLO MAD, 103 P.W.R. 1910 = 72 P R. 1910 = 
7 Ind. Cas. 718 = 113 P.L.R. 1910. 

(4158)— O. 21, rr, 83, 90, 92 (=Ciu. Pro. 
Code, 3882, ss. 305, 311, 314) — Sale of immove - 
abl preoper ty — Inadequacy of price — Material 
irregularity. — Where immoveable property has 
beeu sold by the Court to the highest bidder, 
the mere inadequacy of price would not con- 
stitute a “ material irregularity in publishing 
or conducting” the sale, within the meaning of 
8. 311 of the Civ. Pro. Code. Nor can a decree- 
holder or a judgment-debtor apply to set aside 
a sale on the ground of the price realised being 
too low, the Code containing no provision for 
setting aside a sale on suoh a ground. Also 
the faot of a sale having been effected at a low 
price would not afford ground for the Court 
refusing, upon or without application, to con- 
firm the sale, or, in other words, setting it aside. 
LAKSHMI v, KRISHNABHAT, 8 B. 124. [22., 

14 M. 227.] 

O. XXI. r 84 ( = 1882, s. 806 = 1877, 

8. 806 = 1859, s. 253.) 

See Bade— Sale in execution of 

DECREE. 

(4159) — O. 21, r. 84 ( = s. 306, Civ. Pro. 
Code , 1882) — Sale in execution of choice — 
Failure to deposit portion of purchase-money.— 
Where the person declared to be the purchaser 
of property put up for sale iu execution of a 
deoreo does not fulfil the indispensable condi- 
tions of law required by s, 306. Civ. Pro. Cod?, 
by depositing, immediately after such declar- 
ation, * 25 per. cent, of ihe purchase money, the 
result is, rot that (he sale is irregular, but 
that, there is uo sale and therefore, there could 
not be a confirmation of such a sale. INTIZAN 

adi Khan v narain Singh, 5A.3i6 = A.W. 
N- 1883, 38. [Diss., 16 O. 33 ; Declared obsolete, 
28 A. 238 = A. W.N. 1905, 263 ; F., 30 A. 273 = 
A.W.N. 1903, 107 = 5 A.L.I. 336 ; R., 3 L.B.R. 
225, 132 P.R. 1906 = 11 P.L.R. 1907 I D., 12 M. 
454.] 


( Civ. Pro Code (Acts Y of 1908, XIV of 1882, 
j x ot 1677, XXIII ot 1861 and VIII of 
1859) — continued 

(4160) — O. 21, r. 84 ( = s. 306, Civ Pto. Code t 
of 1882) — • Failure to make deposit under s. 306, 
Civ ■ Pro. Code — Maternal irregularity — Suit 
to set aside sale. — The exeoutiou purchaser’s 
failure to make, and the failure of the offioer 
conducting the sale to receive the deposit of 
i 2500 on the amount of the purchase-money 
i under s. 307, Civ. Pro. Code, is a material 
irregalarity iu conducting the sale which must 
be enquired into upon an application under 
, s. 311 of the Code, and a separate suit will 
not. therefore, lie to set aside a sale ou euch 
r a ground. BHIM SINGH V. 0ARWAN SINGH, 
i *6 C 33. (5 A. 316, Diss ) [Cited, 3 B.L.R. 

1 225 ; R.. 132 P.R. 1906 = 11 P L.R. 1907 ; D., 

! 12 M. 454 ] 

j 

(4161)— O. 21, r. 84 ( = s.306. Civ. Fro. Code , 
1882; — Failure to deposit purchase-money under , 
effect of, on the sile in execution.— Failure to 
make the immediate deposit required by s. 306 
of the Code is not an indispensable condition 
for the validity of the sale but constitutes a 
mere irregularity in the conduot of it. Tho 
section itself distinctly refers to the purchaser 
as the person who should make the deposit, and 
reference to him as purchaser implies that there 
has been a sale. If, however, the officer con- 
ducting the sale neglects to demand the deposit 
immediately and the purchaser does not pay it, 
and if tbe property io not put up again forsale, it 
ought to be heldthat there has nevertheless been 
a valid sale in exeoution of the decree, the fai- 
lure to pay the deposit amounting only to an 
irregularity in conducting the sale. RAMAN 
f HETTY v. 8.M.R.M. ODAGAPPA CHETTY, 

3 L.B.R. 229. (5 A. 316, 16 C. 33, 14 M. 227. 

7 C. 337, 5 B. 575, 12 M. 454, R.) 

(4162 ) — O. 21, r. 84 ( = Civ . Pro Code, 1882, 
s. 30 6)— Material irregularity — Sale in execu- 
tion of decree. — The commencement of a sale 
prior to the expiry of the thirtieth day, or any 
delay in making the deposit required by s, 306, 
or the adjournment of the sale from time 
to time without sufficient ground, is a mere 
irregularity. VENKATA v. SAMA, 14 M. 227. 

! [JV, 3 L B R. 225 , R., J 32 P R. 1906 = 11 P. 

| L.R. 1907.] 

i 

(4162-a) — O. 21, r. 94 —See NOS. 1029, 4097, 
4111, 4112, 4113, 4114, 4 i 1 5, 4135, supra. 

I (4163)— O. 21, rr. 84, 71 ( = ss. 306,293, 
Civ. Pro. Code, 18821 — Execution of decree — 
Sale in ex; cut' on— Non-pay m-nt by purchaser 
of deiosi e required by law— Fresh sale - Claim 
by auction-purchaser for different c c! price on 
le sale.- Certaiu immoveable property was put 
upon to auction in execution of a decree pur- 
i cha-. . d by A.B , but the purchaser did not at 
o..ce make tho deposit required by s. 806 of the 
Code of Civil Procedure, and the prorerty was 
subsequently — but not “ forthwith ” — put in 
again to auction and sold for a considerably 
less sum to the decree-holder. Held that the 
first sale was uot merely irregular, but no sale 
at all, and that the second purchaser was not 


C. 11—129 
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Civ. Pro. Code (Act 3 V of 1908, XIV of 1882, , Civ. Pro. Code (Acts If of 1908, XIV of 1882, 
X of 1877, XXIII of 1961 and VIII of X of 1877, XX1I1 of 1861 and VIII of 

1850 ) — continued 1 1859)— continued. 


against the purchaser entitled to oUim fit9t- 1 
under s. 293 of the Code, compensation for | 
the losu resulting on the sooond s»lo. AMIR 

Begam v. The Bank op Upper India, i 
LIMITED, A.W.N. 1908. 107 = 5 A.L J. 336 = 

30 A 273- (5 A. 316, F.) 

(4164)— 0. 21, rr. 84 to 88. 90 to 94, ss. C5, , 
66 ( = 5 .*). 306 to 317, Civ Pr >. Code, 1832)— ■ 
Auction-sale vitiated by fraud and misrepve enla - j 
lion — Suit by certified purchaser toset aside sale j 
— Maintainability — Righ’s of benamid n •— i 
Limitation Act (1877), arts 12. 95, 120— Accept- I 
ante o! bid by C our l-offi.cr— Effect. — Where the 
description of piopsrty in the sale-proclamation . 
is false and misleading and was deliberately so j 
given with a view to obtain a much greater 
prioe for the property than what it oould have 
fetohed if the true nature of tho judgment- 
debtor’o’tenuro was disclosed, this may amount 
to fraud and misrepresentation vitiating tho 
sale, A benami transaction does not ve3t any • 
title to an immoveablo property, tho subjeot of 
suoh a transaction, in tho benamidar, and 
therefore such a person cannot maintain a 
suit which is based on title, such as a suit 
in ejectment. (16 C. 364, 35 C. 551. 34 C. 
717, 30 M. 245, 20 M. 495. 30 C. 205, R.) 

A benamidar properly so-oalled is not a trustee, 
for he is not tho owner of tho legal estato, ' 
although ho holds the property for tho benefit 
of tho real owner ; nor can a trustee, in whom 
the legal estate is vested, properly bo called a 
benamidar. Similarly it would bo a misnomer 
to oall an agent, who has entered into a oon- ! 
traot but without disclosing the fact that ho is 1 
an ngont, bonamidar of his principal, in the 
sense of (35 C. 551, 30 M. 246, R .). Though the 
sale is in invitum, there is no reason why the 
acceptance of tho hid by the officer ol tho Court 
should not have the effect of a contract with such 
officer, simply because tho rights and liabilities 
arising under it are regulated in many respects 
by the special provisions of the Civ. Pro. Code. 
The policy underlying cs. 306 to 317 of tho 
Code of 1882 is to recognieo tho certified pur- 
chaser as tho proper person to seek to set aside 
a fraudulent sale. (22 B. 672. 12 B. 594. R.) 

A suit by the certified purchaser to set aside a 
fraudulout ualo is governed by art. 05, Limit- 
ation Aofc. Venkata Survanarayana Jaga 


upon an application made by the judgment- 
debtor uuaec O. 21, r. 89, the balance due by 
him not having been paid, and the Court below 
refused tho application on grouud that the 
deposit bad been forfeited to Government in 
consequence of the auotion-purchaser’s default, 
held thit, in this case, it would have been a 
proper exer?i*o of discretion by the lower Court 
to have refunded the deposit. MATHURA 
PRASAD PANDE V. GAURI SHANKAR DAS, 7 
A.L.J. 325 = 6 Ind.Cas. 5b4 = 32 A. 380. 

(4167)— O. 21. rr. 84, 90(=ss. 306,311, 
Cir.Pro Coie, 18 $ 1 )— Execution of decree— 
Sale in execution— N>n payment of required 
portion of purchase mon.y at dale of sale — 
Irtcgulatity — Held, that the faot that an 
auction-purchaser at a sale held iu execution 
of a dooree did not pay tho 25 per cent, of the 
purchase-money required by ?. 306 of the Code 
of Civil Procedure at the time of the sale wa9 a 
mere irregularity, whioh would not affect the 
validity of the sale, uuless it oould bo shown 
that substantial injury was thereby caused to 
the judgment debtor. AHMAD BAKHSH v. 

LaTjTA Prasad, A.W.N, 1905, 203 = 28 A. 
238. 

(4168) — O. 21, rr. 84. 90, s. 47 ( = ss. 306, 
311, 244, Civ. P)o Cede, 1832) — Sale in exe- 
cution— Default m male ng desposit by purchaser 
— Whether in cgularity or i'legality — A sale is 
no sale unless tho price has been paid. The 
faot that, ou a sale of immoveable property 
in execution, the deposit under s. 306 of the 
Civ. Pro. Code, 1882, was not paid imme- 
diately, but was paid afterwards, may amount 
to only an irregularity iu conducting the sale, 
whioh can bo enquire!) into only upon an 
; application uuder ss. 311 and 344. But where 
j the deposit was uover paid at. all, tho sale was 
| no tale under the Code, because the Court has 
no power to 6ell a property to a person who 
i area not pay for it. MAHOMED A LI MlA v. 
KlBERlA KHATUN, 9 Ind Cas 66. (23 A. 

233, A.W N. 1905, 263, 16 C. 33, D \ 5 A 316, 
30 A. 273, A.W.N. 1909, 107, 5 A.L.J. 386, 
Rel. on.) 

— O. XXI, r. 85 (= 1882, 9.307 = 1S77, 8. 307 
= 1859, s. 254 ) 

1 Sec SALE— SALE IN EXECUTION OF 


PATHIRA.7U V GOLUGURl BaPIRAJU, 8 M L. 

X. 1 54. (5 C.L.J. 385, Afpr,) 

(4105) — O. 21, rr. 84, 85, 92— See PRE 

emption — Right to Pre empt, 6 N.W.P. 

272 . 

(4166) - O. 32, rr, Si, 89 -Code of Civil Pro- 
cedure (Act XIV of 1882). s 309 — Forfeiture of 
deposit— Auction-purchaser — Refund of pur. i 
chase-money. — Tho Code of 1909 gives a discre- 
tion tho Court whether to forfeit the deposit 
made by an auction purchaser, which the Code 
of 1882 did not. So where an auction pu r obaser 
applied to got a refund of tho purohase-money • 
deposited in Court as required by O. XXI, 


DECREE. 

(41691-0 21, r 85 ( = s. 307. Civ. Pro. Code, 
1882 —Default by purchaser at Ccu* t-sale to 
d< posit bahnee of purchase-money iu time — 
Parties interest* d in getting resile no*, for it 
— Ecffot .— The words of s. 307, Civ. Pro. Code, 
aro clear and imperative, and must be given 
effect to. On default by the putohaser at a 
Court-salo to depo-it the purchase-money 
within 15 days of tho sale, tho deposit to the 
Government made on the date of sale must be 
forfeited, notwithstanding that the desree- 
holderand the judgment debtor do not *>k for 
a re-sale but consent to tho original sale beiug 
allowed to stand. SAMB ASIYA AIYYAR v. 


r, 84, upon the sale having boeu set aside J VYDINADASAMI, 25 M. 535. 
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ClY. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1661 and VIII of 
1859) — continued. 


U 170) O 21, r . 85 ( = C>v. Pro. Code , 1882, 
s. ’SOT)— Payment of purchase-money for pro- 
perty bought at Court-sale — Closure of Court for 
vacation Holiday. — Tho lime during whioh a 
Court is closed for the vacation is not a holiday 
within the meaning of r. 307 of the Civ. Pro. 
Code, 1882, Days on which the office is open, 
and the purobase money could h-ive been paid, 
are office days MOTIRAM v. Bhivraj, 20 B. 
748. [ft , 2 Bom. L.R. 1901.] 

(4170-a) — O. 21, r. 85— See Nos. 4097, 4116, 
4117, 4135, 4136, 4164, 4165, supra . 

O. XXI, r. 86 ( = 1882, s. 308 = 1877, s. 308 

= 1859, s 254. 

See Sale — Sale in Execution of 

DECREE. 

(4171) — O. 21, r. 86 ( = 5 . 308. Civ. Pro. C. da, 
1882 )— Execution — Sale — S. 308 of the Code of 
Civil Procedure is imperative in its terms. Its 
provisions arc intended to prevent the delay 
and waste of labour whioh may arise from ptr- 
sons thoughtlessly entering iuto, or wautouly 
abandoniug, contracts of sale formally conduct- 
ed by the publio servant?, and the only oases 
in which relief from the liabilities incurred in 
such formal proceedings can be accorded under 
tho Code are cases in whioh, owing to the 
circumstances beyond the control of the pur- 
chaser, the sale has been sot aside by tho Court • 
or proved eutirely infructuous. Hence, a mere 
abandonment of a sale in execution proceedings 
without due reason given is no ground for j 
diepensiug with the enforcement of penalty | 
whioh attaches under s. 30S of the Code, not ! 
on the holding of a second sale, but as a deter- 
rent to prevent a defaultwhich renders nugatory j 
the formal proceedings already held. TULSI 
GIRIYAPPA v. FAKIRAYYA, 2 Bom L.R. 901. 

(4171a) — O 21, r. 86 ( = old s. 308)— For- 
feiture of deposit — Appeal. —There is no appeal 
from an order of forfeiture of the deposit of 25 
per cent, wheu there is a default in depositing 
the full amount of the purchase-money within 
15 days after the sale as required by O. XXI. 
r. 86.* Sawan Ram v. Maya Das, 120 P.R. 
1891. 

(4172) — O. 21, r. 86— See PAYMENT INTO 
COURT, 7 M. 211. 

(4172-a) — O. 21, r. 86— See NOS. 4097, 4112, 
4114 to 4117, 4135, 4164. supra. 

O XXI, r. 87 ( = 1882, s. 309 = 1877, s. 309 

= 1899 s. 253.) 

(4172 b) — O. 2!, r. 87— See NOS. 4115, 4164, 
supra. 

O, XXI, r. 88 ( = 1882, s. 310 = 1877, 

s. 310). 

See SALE— SALE IN EXECUTION OF 
DEGREE. 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882 

* IS77 \ XXIII of 1961 and VIII of 

1859 )— “Continued. 

n { t lTS) -°' 2, ’ r ' 88 (==s - 310 ' Civ. Pro . 
Code, 1882) Suit for pre emotion — Sale of 

property m Court-auction , — In a suit lor pre- 
emption in respect of property sold m Court 
auction, plaintiff based his right on b 310 of 
the Civ. Pro. Code. The plaintiff’* highest bid 
was for only Rs. 500 and it was uofc till after 
the property had been knocked down in favour 
or defendant for Rs. 800 that plaintiff r,ff Qr ed 
to pay a like sum for the property. Held, that 
the provisions of s. 310 should be sonotly 
or mplied with before such a right of preemp- 
tion can bo claimed and Lhat the requirements 
of the seotion are not satisfied by the ce-sbarer 
preferring his claim to the right of pre emotion 
before the property is knocked down* and 

offering to pay a sum equal to that bid by the 

highest bidder and that the section contemplates 
a distinct bid by the co-sharer in the ordinary 
manner of offering bids SRI KRISHEN v. DEBI 
Ram. AWN. 1888. 208. 

o 85 See Appeal — Orders. 

3 A. 674 = A.W.N. J 891, 45. 

(4175)— O. 21, r. 88 — S: c PRE-EMPTION — 

Right TO pre empt, a.yv n. 1898, 115 . 

(4176)— O. 21, r. 88 — See PRE-EMPTION — 

Right to pre-empt, 3 a. 15 . 

2I * r * 63 “5fc NOS. 220, 984, 
2911, 4164, sup<a. 

(4177)— O. 21. rr. 88, 90 ( = s$. 310, 311, Civ . 
Pto.Coae, 1S77) — Loous standi of pre- emp tor in 

execution-proceedings— Party to execution pro- 
ceed 1 n gs - L y us 9 1 a a di for pre-c mpto to move 
High Court for revision— Civ. P 10 . Co le, 1877 
s. 622.— A co-sharer claiming a right of pre- 
emption in respeot of property sold in execution 
of decree, not being one of the persons who 
could avail themselves of the provisions of 
s. 311 of the Civ. Pro. Cede, has no locus standi 
to object to the confirmation of suob sale in 
favour of the auction-purchaser. Where, under 
the above circumstances, suoh a co-sharer is 
allowed to object to the confirmation of sale 
and treated as a party to the proceedings, it is 
competent to him to move the High Court to 
revise the order of tho Court disallowing his 
objection to the coufirma'iou of sale, as he is 
not one of tho persons who could appeal under 
s. 588 from an order passed under s. 311, 
BISHESHAR KUAR v. HARI 8INGH, 5 A, 42 = 

A, W.N. 1882, 146. [ft , 23 B. 450,] 

0. XXI, r. 89 ( = 1882, s. 310-A.) 

See sale -Sale in Execution of De- 
cree. 

(4178)— O. 21, ;\ 89 f = s. 3 ! 0-4, Civ Pro. 

Cede , 1882)— Meaning of certain words , — The 
words “he shall not be entitled to make an 
application under this section ” in the proviso 
of s. 310-A cannot mean merely “he shall not 
be entitled to present an application ” under 
the seotion, but the word 11 make ” must mean 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of j 
1859 ) — coy. tinned, 

"carry on ” or “ proseoufe.” When an appli- j 
cation under s. 310-A is not disposed of and 
another application is filed on the uext day 
under s. 311, the applicant is not entitled to 
obtain the beoefit of the former sent ion. 

R \ JENDR A NATH HALDAR V. NlLRATAN 

MlTTER, 23 C. 958. [ Appr ., 5 O.C. 137 *, R., , 
13 G.W.N. 591 = 1 Ind. Cas. 304.] ] 

(4179 ) — 0 21, r. 89 ( = Cin Pro Code, 1882, ! 
s. 310 /4 >. Applicability to soles in execution of 

mortgage dtcrees— Purchase by dezrcc-holdtr— 
Payment of 5 per cent . — 8. 310'A of the Civ 
Pro Code, applies to sales in execution of 
mortgage decrees. [P., 10 M.L.J. 228 = 25 M. 
244, F.B ; Appr,, 25 B. 104 ; R., 3 O.C 42.] 
Even when the deoree holder is himself the 
purchaser, an application under s. 310 A should 
be accompanied by the deposit of 5 per oent. on 
the purchase-money required by the seotion. 
But where the non-payment of it is due to 
misdireotion of the Court, further time may be 
grantod to comply with the provision. TlRUMAL 
RAO v. SYED DaSTAGHIRI MlYAH, 22 M. 
286. 

(4180) — O. 21, r. 89 f = s. 310 -A, Civ. Pro- 
Code, 18821 — Execution- sale for arrears of rent 
—Application under the order— Allegation by 
applicant challenged.— 8. 320 A applies to the 
sale of a tenure in execution of a rent deoree for 
its owu arrears. If an application bo made by 
a person under s. 320-A, on the allegation 
that he has an interest in the property sold, 
and if such allegation is challenged either by 
the deoree-holder or by the auction-purchaser, 
tho question must be determined by the Court 
on evidence. JaNARDHAN GanGALI v. KALI 
KRISTO THAKUR, 23 C. 393. [F., 1 C.W.N. 

114, 8 C.W.N. 55, 9 O-L.J. 305 : R . , 5 C.W. 
N. 63, 5 C.W.N. 921, F.B. =29 C. 1,32 C. 107, 
6.C.L.J. 601, 13 C.W.N. 224 = 5 M.L.T. 348 = 

4 Ind. Cae.' 474.] 

(4181)— O. 21, r. 89 ( = s. 310 A, Civ. Puk 
C ode, 1882 and 1894) — Mcrtg ig t >. decree- Sale 
in execution — R 10 4, T P. At t, 1882 . — S. 3 10- A, 
Civ. Pro. Code, does not apply to sale of mort- 
gaged property under tho T.P. Act. (23 C. 692, 
Overruled ; 19 A. 205, Diss). The rules framed 
by the High Court under s. 101, T.P. Act, do 
not make a, 310 A, so applicable. A rule by the 
High Court under s. 101, T.P. Act, making 
8. 310 A so applicable would be ul ra vires — Per 
Mach an. C.J. Kedah Nath Raut v. Kali 
CHURN RAM. 25 C. 703 F.B =2 C W.N. 353 
{Retied on, S C.W.N. 102 ; R,. 28 C. 73, 3 O C. 
42,7 C L J. 1 ; Cvmtih i.led up >»;, 25 M. 211, 
F B ; 7 •hr pi , 4 C.W.N. 174 ; X.F., 22 M. 28 (i. 
7 C.L.J 581 = 11 C.W N. 282 = 3 M.L.T, 203; 
Diss , 25 B. 101 ; D, 31 0 373 ] 

(4182) — O. 21 , r. M) ( = s, :U0 A, Civ. Pro 
Code, Date of sale, meaning of—Limita 
lion . — Tho phruso “ dale of salt ” in s. 310-A. 
Civ. Pro. Code, does not mean the date on 
which the salo is confirmed. It means the 
aotual dato ou which tho property is put up for 


Civ. Pro. Code (Acts Y of 1908, XIV of 188* 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

sale and knooked down to the highest bidder, 

(23 C. 775, P.C. D.) An application for setting 
aside a salo under s. 310-A ought to be made 
within 30 days from the aotual sale. It would 
not be within time, if presented within 30 days 
from the date of a first appellate Court’s order 
reversing an order setting aside the sale or of 
the seoond appellate Court confirming suoh 
order nf the lower appellate Court. CHQW- 

dhry Kesri Sahay v. Giani Roy, 29 C. 626 
= 6 C W N, 776. (26 C. 449, F.) 

(41 S3) — O 21, r. 89 ( = s. 310-A, Civ. Pro . 
Code, 1992) — Landlord and T. riant Act (X of 
1859;, s. 110 — Sale— S. 310-A of tho Code of 
Civil Procedure, 1382, does not apply to sales 
under Aot X of 1859, as the Code applies up to 
the sale and does not apply after it. HAR1SH 

Chandra Ghose v. ananta Charan Pata, 

2 C.W.N, 127. 

(4164)— O. 21, r. 89 ( = s. 310-A, Civ. Pro. 
Code, 1882 and Amendment Act, 189 D— Officer 
— Court incorrectly calculating amount payable 
of Bengal Act VIII of 1885, s. 174 — When a 
certain amount payable by a judgment-debtor 
under s. 310-A has been calculated and settled 
by an officer of the Court, ou the payment of 
suoh amount in Court, an order to set aside 
the sale must be made bv the Court as a matter 
of right. (18 C. 255, Appl.) [Appr,, 22 M. 286 { 
R., 1 O.C. 193; D., 26 C. 449 = 3 C.W N. 283.] 
Tho wording of p. 174, Act VIII of 1885 is very 
similar to s. 310-A, Civ. Pro. Code. MAKBOOL 
AHMED CHOWDHRY V, BAZLE BABBAN 

OHOWDHRY, 25 C. 609. [R., 1 O.C, 193.] 

(4185) — O. 21, r. 89 ( = s 310-A, Cit>. Pro. 
Cod*, 1S82)— Decree— Sale in execution— Appli- 
cation to set asiie the sale —Under s. 310-A of 
tho Civ. Pro. Code, the essential upou whioh the 
aolion of the Court is to depend is the deposit 
within 30 days and not the faot of tho appli- 
cation being made withiu that period. The 
requirements in the seotion as to the deposit in 
Court must necessarily be oonstrued so as to 
cover deposit with any ministerial officer of the 
Court apparently authorized to receive it. 
MatHU.H v. KONDAJI, 7 Bom. L R. 263. 

(4186,-0. 21, r. 89 ( = s. 310-A, Ciu. Pro. 
Code. 188 J i — Qnieral Clauses At t (.V cf 1897. 
s. 10 ) — Deposit cf money by mortgigre more 
thin thirty a ays aft-r sale of provtrty m execu • 
ti n cf de tee - Money t rider ed cn fi st day ojter 
opening of Court afu »• va a ion- Limi’ation 
An application under e. 310-A of tho Code, by a 
I mortgagee of cert mi property which had beeu 
| sold on September 20tb, 1905. was mice a few 
days after in the same month. The Court wu 
| clved all through October on account ol the 
vieaiion. On the 1 st November, the applicant 

! tendered R<, 477-8 0. The tender was retained 
by the Court officials till the next day, November 
■ 2nd, when it was returned too the applicant 
because ho had offered too much, the amount due 
being only Rs. 345 5 0, and because he had 
given an iueorreot number of the suit and had 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

not entered the dare fixed for hearing, whioh was 
not provided for in the from of tender, The 
Court refused to grant the application on the 
ground thut the money had not been deposited 
within thirty days of the date of sale and that 
the provisions of ss. 5 and 6 of the Limitation 
Act did not apply. Held , that, having regard 
to the provisions of s. 10 of the General 
Clauses Act (X of 18971. the money wa3 ten- 
dered within time. RADHE LALv. SHEO PrA- 
SAD, 9 O.C. 21-1 B. (19 A. HO, R.) 

(4187) — 0. 21, r. 89 ( = s. 310-^4, Civ. Pro. 
Code, 1882) — Payment to decree-holaer — Pay- 
ment into Court. — To satisfy the requirements 
of 8. 310-A of the Civ Pro. Code, the money 
paid under the section must be actually received 
by the decree-holder and a mere payment into 
the Court is not sufficient. A Court has no 
power to set aside a sale unless the judgment- 
debtor has striotly complied with the provisions 
of that seotion. TRIMBAK v. RAMCHANDRA. 

1 Bora. L.R. 215 = 23 B. 723. 

(4188)— O 21, r, 89 ( = $. 310-4, Civ. Pro. 
Code. 1889) — Execution of decree — Application 
to set anie sale in execution — X on-payment o} 
percentage on purchase- money . — Where aperson, 
whose property has been sold in execution 
of a decree, applies under s. 310-A of the Code 
of Civil Procedure to have the sale set aside, 
the faot that the auotion purchaser is also the 
decree-holder will not relieve the applicant 
from paving the percentage required by cl. (a) 
of the above-ment ioned section. MENDAI LAL 

"v. Bhujja Singh, A W.N. 1895 140. [R., 
A.W.N. (1901) 237= 27 A. 263.] 

(4189) — O 21, r. 89— Deposit by judgment- 
debtor to have sale set aside — Deposit short 
— Mistake of judgment-debtor, attributable to 
act of Court— Sum calculated by execution 
clerk and assured to be correct by sheristadar. 
— A judgment debtor deposited, under O. 21, 
r. 89 of the Code, in Court, witbiu the pre- 
scribed period, a sum calculated by the exe- 
cution clerk and assured by the sheristadar 
to be oorreot as the sum to be deposited to have 
a sale set aside, Subsequently, it was found 
that the amount was short by Rs 80 which the 
judgment-debtor promptly paid, but the pre- 
scribed period had expired a few days before the 
payment was made : Held that the judg- 
ment-debtor made a bona fide mistake 
whioh was attributable to an aot of the 
Court, and that the sale should be set aside. 

Palturam Singh v. Kamini Mani Dassi, 

7 Ind. Cai. 32. (26 C. 449, F.B , 3 C.W.N. 

283, R ) 

(4190)- O. 21, r. 89 ( = s. 310-A. Civ. Pro. 
Code , 1882)— Sale, setting aside of — Not'ce 
necessary or not— Auction-purchaser, entitled 
to notice, - A sale in execution of a decree 
ought not to be set aside under s. 310-A, Civ. 
Pro. Code, 1882, without notice to the auotion- 
purohaser and an opportunity afforded to 


i Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 

him to oontest the validity of the application, 

Kripali Singh v. pairoo Raut, ll C L j. 
86 = 5 Ind. Cai 303. 

(41911 — 0.21, r. 89 — “ Person owning such 
'• pro/ erty" — Meaning of —Judgment debtor who 
has soli the property after the date of the Court 
j sue cannot aptly to set aside. — Under O. 21, 

r. 89, the only person, in whose favour a sale 
; bo set aside, is a person who owned the 

property or an interest therein by virtue o l a 
title acquired before the sale. It cannot be 
, set aside at the instance of a judgment-debtor 
who has sold the property after the date of the 
I Court-sale. DeBI PROSAD PANDIT v. MUHAM- 
I mad unis arabi, 14 O.C. 83. 

(4192) — O. 21, )•. 89 (-Civ, Pro. Code, 1882, 

s. 310-A)— Sale of land - Application by donee 
i to set aside sale — Gilt prior to attachment — 

; Right of donee to apply. — An application was 

made under s. 310-A, Civ. Pro. Code, to have 
; a sale set aside. The applicant alleged that 
i the property sold was given to him prior to the 
date of attachment. The question was 
whether he could apply under s. 310-A. Held 
that though a person may be no party to a suit 
j or decree, yet, if the sale will bind his interest 
i in the property, he can apply under s. 310-A 
to set aside the sale. In the present case, if the 
petitioner had been the donee of the property 
from the judgment-debtor while the property 
I was under attachment, the sale would have 
bound him under s. 276 of the Code, and in 
that case he could apply under s. 310-A, But 
j it was alleged that the gift was perior to attach- 
ment. If so, the subsequent attachment and 
I sale could not affeot him, if the gift was valid, 
and he oould not seek to set aside the sale 
) under s. 310-A. ERODE MANNlKOTH KRISH- 
NAH NAIRV. PUTHIEDETH CHUMBARKOSERI 
KRISHNAN NAIR, 26 M 365- [E., 8 O.C. 189, 

30 M. 214 = 17 M L-J. 127, 30 M. 507 = 17 M. 

L. J. 291 = 2 M.L.T. 347 ; R., 24 T.L R. 41 ; 
D., 8 C.L.J. 305.] 

(4193)— O, 21, r 89 (=Civ. Pro Code, 1882, 
s. 310-4), Mortgagee of laud sold in execution 
whether could put in application under — Order 
against such applicant whether appealable , — 
Where a defendant in a suit who applied, under 
s 310-A of the Civ. Pro. Code, for setting aside a 
sale of land in execution of the decree in the suit 
happened to be a mortgagee, he wag hdd to be 
an 14 owner of the immoveable property ” who 
would be affected by the sale within the means- 
iDg of s. 310-A. He was, therefore, a person 
entitled to ask for cancellation of the sale 
under the seotion. The contention in this case 
that no appeal lay from the lower Court’s orders 
adverse to the mortgagee was overruled on the 
ground that the question of setting aside the 
sale in the case was one whioh arose in relation 
to the execution of the deoree between the 
purchaser at the sale who was the deoree-holder 
himself and the applicant who was also a party 
to the suit, and that the order must therefore 
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Civ Pro Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 aud VIII of i 
1859J — continued. 

I 

be treated as one falling under s, 244, and, ] 
therefore open to appeal. SRINIVASA AYYAN- 
GARV. A YY ATHORAI PlLDAI, 21 M. 416 = 8 M. 
L.J. 54. [F.. 30 M. 507 = 17 M L.-J. 291 = 2 M. 
L.T. 347; Apor., 22 M. 286, 25 B 104, 29 C. 

1 = 5 C.W N. 821; R 25 M. 244. F.B., 5 0 C. 
377J D , 30 G. 425. 5 C.L.J. 204.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 r 
X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 

have the sale set aside, od the ground that he 
has an interest in the holding, which he is 
entitled to protect. NARAIN MANDAL v, 

Sourindr a Mohan Tagore, 32 C 107. (29 
c. 1, 8 C.W.N. 55. 8 C.W.N. 232, 23 C. 393, 
29 C 459, R.; 5 C.W.N, Notes oxxxii, Not' 
F.) [F., 11 C,W.N, 742 ; R. % 2 C.L.J, 369. ] 


(4194) — O. 21, r. 89 — Simple money decree-- , 
Safe in execution —D.cree lnldcr also mcrtqagcs 
of property sold — Whether competent to apply to 
set aside sa’e— Person “ holding an interest" in 
property, — A person held two mortgages on 
certain property and obtained a deoree for calc. 
He also held a simple ra mey-deoree against the 
mortgagor and in execution of this deoree 
brought the hypothecated property to sale. 
Tho property was purchased by a stranger. 
The decrer --holder then applied to have the sale 
set aside under O. 21, r. 89. Civ. Pro. Code. 
Held, that, ordinarily a mortgagee of tho 
property sold in a percon who ha^ an interest 
by virtue of which he is oompelenl to make an i 
application under r. 89 aforesaid. Bel f, further, 
that in this partioulir oase, the decree holder 
was not competent to make tho application, 
for, the property was sold cither as free from ! 
tho mortgages or as subject to them, and in , 
neither o»?e he was a person having an interest 
in the property sold. If tho property was sold 
freo from mortgages, he must be deeuvd to , 
have abandoned them ; if it was sold subject to 
them, tho salo only relatod to the interest of | 
tho mortgagor, that is. his equity of redernp- ; 
tion, and in this the mortgagee had no interest. ; 
MUHAMED AHiUEDULLNM KH'.N V. AHMAD 

SAID Khan, 8 A L.J. 356. 


(4197)— O. 21, r. 89 ( = Ciu. Pro Code , 1882, 
s. 310-4) — Pii' chaser of share cf r ccupancy 
holding — Bengal I'uiancy Act , (VI II of 18t5), 
s. 88. — Toe purchaser ol a share of what has 
been found to be an occupaucy holding transfer- 
able by custom, can apply under s. 310 A for 
setting aside a sale iu execution of a deoree for 
arrears of reDt due iu respect of the holding. 
Prom s. 88 of the Bengal Tenanoy Act whioh 
makes the sub-division of a holding uot binding 
on tho landlord, it dees not necessarily follow 
that the purchaser of a share has no interest 
in the property for tho purposes of s. 310- A, 
Civ. Pro. Code. BKNODINI DASSI v. PEARY 

Mohan Haldar, 8 C.W.N. 55. [F., 32 C. 

107; R., 9 C.W.N. 134, 11 C.W.N. 742, 7 C. 
L.J. 282,8 C.L.J, 161, 13 C.W.N, 224 = 5 M, 
L-T. 348.] 

(4109) — O. 21, r. 89 ( = Civ. Pio Code, 1882, 
s. 3 . 0 ■ A) — Purchaser of share of occupancy 
holding. — A purohaser ot a portion of an occu- 
pancy holding has such an interest in it as 
would entitle him to apply under s. 310 A of 
the Civ. Pro. Code to have the execution sUe of 
tho holding set aside. It is unnecessary in 
such an application to determine whether that 
interest was a valid one or not against the 
landlord. KUN.7A BEHARI MONDaL v. SAMRHU 


(4195)— O. 21, r. 89 ( = s. 310-X, Civ. Pro. 
Code, 188J) — d/ trigagec of tenu>c or holding — 
Exc.uiion sale tor errcais of rent — Mortgagee’ $ 
right to set avde sa'c under s. 3!0-J. — A mort- 
gagee of a tonuro or holding, sold in execution of 
a deoree for arrears of rent, duo in respeot of it, is 
entitled to mako an application under s. 310 A, 
Civ. Pro. Code, as being a “ person whoso 
immoveable property has been sold.” within 
the meaning of that section. PARI SH NATH 

Singh a v. Nacogopal Cfiattopadhya. 

29 C. 1. F B.=3 C W N. 821. (2 C W N. 

colviii, Appr ; 5 C.W.N 63, Overruled ) [F., 

11 C.W.N. 742. 13 C.W.N. 224 = 5 M. L.T, 348 ; 
R., 29 C. 459, 29 O. 549, 30 C. 425. 1 C.L.J. 
454 = 9 C.W.N. 722, Note, 32 C. 107, 30 A. 192 
= 5 A.L.O. 253 = 190*, AW.N. 77 ] 

(4196)— O. 21, r. 89 (=s. 310-/1, C/r. Pro. 
Code, IBS).) — Bnigal Tenancy Act VIII of 18851, 

$• 174 — A lakarari tenure , salo of — Dinmokar- 
aridar, right of, to have sale set aside. — A 
moharari tonuro was acid in execution of a rent- 
deoroe, aud a durmohararidar deposited tho de- 
oretal amount with compensation and applied i 
under s. 310-A, Civ. Pro. Code, to have the salo 
set aside, Bcld, ho is a * person whoso immov- 
able property has been sold* within the 
meanining of a. 310-A and aa suoh, entitled to 


Oil UN DR A, ROY, 8 C.W.N. 232. 

(4199)— O. 21, r. 89 ( = s 310-^1. Oil’ Pro, 
Code, 1882)— Civ. Pro. Code lAct V of 1908), 
O. 21, r. 89 — Sale of occupancy holding — 
i 3 os5csston of tenant of portion ot holding — Rent 
decree agiins: purchaser— Sale cf holding — 
Right of old tenant h save by deposit of decretal 
amount. — The purohaser of an ocoupanoy 
holding, in execution of a rent deoree, succeeded 
in getting possession of only a portiou of the 
holding, tho other portion continuing to be 
oooupied by the old tenaut. Iu execution of 
another rent decree against tho purchaser, the 
holding was again sold : lie Id , that the old 
tenant, who retained a portion of the holding 
iu bis possession, is entitled to make a deposit 
under p. 310-A, Civ. Pro Code. 1S82 and to have 
tho sale set aside. JANOKI NATH CHaKRA- 

varti v.Kali Kumar Chakrayarti. 8 ind. 
Caa. 561. (8 C.W.N, 232. R ) 

(4200)— O. 21, 89 ( = s. 310- -1, Civ. Pro. 

Code, 1892)— Sal* in execution— Deposit to sit 
aside—" Person whose immoveable property his 
been sold An under-raiyat under the judg - 
ment-dtbtor— Looua standi.— An uuder-raiyat 
oan apply uuder s. 310-A, Civ. Pro. Code, as 
being a person, whoso immoveable property baa 
been 6old in execution of a deoree for arrears ol 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882. 

X of 1677. XXIII of 1861 and VIII of 

1859) — continued. 

rent due in respect of the superior holding. 

Chandra Kumar Nath v. Kamini Kumar 
GHOSE, 11 C.W.N 742. (32 C. 107. 29 C. 1, 

F.B., 8 C.W.N. 55, 8 C.W.N, 232, F ; 29 C, 
459, Diss.) 

(4201)— O. 91, r. 89 ( = s. 310-4. Civ Pro. 
Code , 1882) — j Beneficial owner , if entitled to 
apply — ' Person whose property teas been sol i.' — 

A beneficial owner is e t i ? led to apply under 
s. 310-A for the setting aside of a sale in execu- 
tion of a decree for money against the benami • 
dar. Ho is a person whose p-opertv has been 
sold under the deoree Baburam MANDAR v. 
Ram 8aHAI SaHOO, 8 C.L.J. 305. (23 B. 450, 

7 C.W.N. 243, 26 M. 365, 20 C. 418, D ; 1 C. 
W.N. 135, F.) 

(4202) — O. 21, r. 89 1 — s, 310- A . Cir. Pro 
Cede . 18S2) — Deposit by henimtdar, (pod I 

deposit. — A benam'dir of a person, whose 
immoveo ble property is sold, has a right to 
app’y to have the Gale set aside under s. 310 A, 1 
Civ Pro. Code. 1882. Bari Podd\R v. Ram , 
Krishna poddar, l c w N 135. [F, 8 C 

L J. 305; Avpl., 29 0. 1, F.B. = 5 C.W.N. 
821.] 

(4203) — O. 21. r, 89 (=s 310-/4, Civ. Pro . 
Code, 1882 ) — Attachment of judgment-dr btor's 
property — Sale ty judgmem-deotor of attached | 
proyerta subsequent to attachment — Petition oy I 
pu.?caas:r to set-aside Court-sale— Purchaser i 
whether a person, whose immoveable property has 
been sold. — A judgment-debtor, after the attach- 
ment of his property in execution of a decree 
against him, sold it to a third person. The 
purchaser subsequently applied to .be Court 
under s. 310-A of the Code, to set aside the 
Court-sale. The question for decision was, 
whether the purchaser was a person ‘ who c e 
immoveablo proporty was sola’ within tbs 
meaning of a. 310 A. held, the sale to tbo 
purchaser from tha judgment-debtor was sub- 
sequent to the attachment. The purchaser 
was, therefore, bound by the Court-sale. As 
between the purchaser and the judgment- 
debtor, the property sold must be regarded as 
the property of t be purchaser. Consr quently, 
it was the purchaser’s property which was sold 
in Court-sale. Hence the purchaser was com- 
petent to apply to have the sale set aside under 
s. 310-A of the Code. SHEIKH ABDUL RAHIM 

v. Mathura Preshad, 8 0 C. 189. (26 M. 

365, F) 

' (4204) — O. 21, r. 89 ( = s. 310-4, Civ. Pro. 
Code , 1882 '-Decree— Transfer of Property Act 
{IV of 1882). — The provisions of s, 310-A cf tbo 
Code of Civil Procedure are applicable to a sale 
in execution of a deoree, on a mortgage bond, 
which is governed by the Transfer of Property 
Act, 1882. KRISHNAJI v. MAHADBV, 2 Bom. 
L.R. 635= 25 B. 104. 

(4205)— O. 21, r. 89 ( = s, 310-4, Civ. Pro. 
Code, 1882, — Sale held in pursuance of a decree 
under s. 69 of the Transfer of Property Act— 

The appellant obtained a decree absolute under 


Civ. Pro. Code (Acts Y of 1908, XIV of 1832, 
X of 1977, XXIII of 1861 and VIII of 
1859— conti nued. 

s. 89 of the Transfer of Property Act and, after 
i expiry of the period of grace allowed to the 
judgment-debtor, put the property to sale and 
purohased it himself. The judgment-debtor 
made an application under s. 310-A of the Code 
of Civil Procedure for setting aside Ibe sale. 
His application was allowed by both the Gnirts 
below. Held, that, in the absence of special 
rules framed by the Allahabad High Court for 
i carr) ing out a sale in pursuance of a decree 
under Ch. IV of Act IV of 1882. the provi- 
sion laid down in Ch. XIX oi the Cede of 
Civil Procedure did apply, and the application 
made by the judgmenr-dobtor was an applies* 
j tioij under p. 3-0-A THAN CHAND v. JAGAN- 
! NATH. G A L J. 513 = 5 M.L.T. 386 = 31 A. 
346 = 2 lud. Cas. 400 

(4*208) — O. 21. r. 89 ( = s. 3iO-X, Civ . Pro . 
Code, i 882 ) — ittichment - P-ivate sale — Court- 
sali— Application to set aside Court-sale.— 
8. 310-a of the Civ. Pro. Code is applicable to 
a purchaser subsequent to attachment and 
prior to sale under that attachment. Whero 
there has been a subsequent sale following on 
| the attachment a peri-on answering this descrip- 
tion is one whose immoveable property has 
been sold under Ch. XIX of the Code MUL- 
CHAND v. GOVIND. 8 Bom. L.R. 578 = 30 B. 
573. 

(4207. -O. 21, r. 89 ( = s 310-4, Civ. Pro. 
Cede , 1882) — Application to set aside rent-sale — 
Btnqal r lC’\annj Amendment) Act (I of 1907), 
s. 54 — Bengal General Cliuses Act (/ of 1899), 
s. 8, il. (c) — Right accrued previous to, but 
application after, repeal . — A raiyati holding 
! having been sold on the 7th May, 1907, in 
execution of a rent-decree, an under raiyat 
applied to have tbo sale set aside under 
s. 320 A, Civ. Pro. Code, on the 23rd May fol- 
lowing. Hi Id. that the application could not be 
! entertained. The Bengal Tenancy (Amendment) 
Act I of 1907 having c:me into operation on the 
22nd May, 1907. S 54 of tbe amending Act, 
by enacting that s. 310-A, Civ. Pro. Code, shall 
not apply to a tenure or holding attached in 
execution of a decree for arrears due thereon, 
does not repeal any portion of the Bengal 
Tenancy Act within the meaning of sub-s. (c) of 
6. 8 of the Bengal General Clauses Act. ASI- 
1 RUDDI MONDOL V. MUKHODAMOYEE DASSI, 

12 C.W.N. 434 = 35 C 543. [R , 13 C.W.N. 224 
= 3 M.L T. 319.] 

(4209)— O- 21, r. 89 ( = s. 310-4, Civ. Pro. 
Code, 18S2) — Under-raiyit not entitled to make 
application. — An undet-raiyac cannot come in 
under s. 310 A, foe setting aside a sale held in 
execution of a deoree for rent obtained against 
the raiyat. ABED MOLBAH v. DlJAN MOLLAH, 

29 C. 459. (29 C. 1, F.B., D.; 6 C.W.N. 336, 

R.) [R., 32 C. 107 ; Diss., 11 C.W.N. 742.] 

( 4209 )— 0.921, r. 89 ( = s. 310-4, Civ. Pro. 
Code, 1882 ) — Rent-sale, if maybe set aside on de- 
posit,— ‘In a oase from Chittagong (East-Eengal/, 
held , that s. 310-A, Civ. Pro. Code, applied to 
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Civ. Pro Code (Acts V of 1908, XIV of 1682, i 
Xol 1877, XXIII of 1861 and VIII of 1 
1859) — continued. 

a 9ile under the Bengal Tenancy Act, Where 
a sale under the Bengal Tenancy Act was set 
aside under s. 310-A, oiv. Pro. Code, at the 
justaoce of a private purchaser who hid pur- 
chased the holding before tho sale. Held, that, 
having regard to the current rulings, the order 
of the lower Court setting aside the -ale should : 
not be ‘Qt hsi to. ALI Ml AH v. KAMJAN KH an, ! 

13C.W.N 224 = 5 M.L.T. 348 = 4 Ind. Caa. 474. 1 

io C SV N. 821 = 29 C. ). F ; 12 C.W.N. 434= | 
35 C. 513. H ) i 

(4210) — L). 21, r. 89 ( = Civ Pm. Code, 1862, 
s. 310 /1 . — Suit bu under-tenant to recever money 
paid /o' Ins lessor under s. 310-A, Ctv Pro. Code, 
1832 — N m- agricultural lands -'Transfer (f Pro- 
perty ( Act f V of 1882), 5 108 (g). — A suit does 
not lie by an under-tenant of uon agricultural 
land to recover from tho tenaut, his lessor, 
money which had boon piid by him under 
s. 310-A, Civ. Pro Code, to set aside a sale ol his 
lessor’s interest under a decree passed agaiust 
the lessor. BEPIN BEHARI SARNOKAR v. 
KALBDAS CHATTERJEE, 6 C W.N. 336. 

(42111-0. 21, >. 89 ( = s. 3 10- A, Civ. Pro. 
Code, 1882) — Exccution-sal-t— Right cf cotsharer 
to deposit. — A person claiming under tho Muh- 
ammadan Law a sharo in immoveable property, 
which ba 3 been sold in fxooution of a decree 
against his co-sharers, oinnot apply under 
s, 310-A, to have tho s ilo set aside, he not being 
entitled to make a deposit under that section. 

AUDUL RAH AM J .N v. Matiyar R*hvman, 
30 C. 425. (23 B. 450, 29 C. 1, R \ 21 M. 416, D.) 

(4212) — O. 21. /. 89 ( = $. 310-4, Cic. Pro. 
Co te, 1882) Whose immoveable pro j tty 
his been sold," meaning of — Simple mortgagee % 
right of —No not ue to auction purchaser, effect 
of — Execution sate for arrears of rent. — A 
simple mortgagee is not a person who can come 
under tho provisions of e. 310 Civ. Pro. Code, 
and apply to have »» sale set aside on the ground 
that ho is a porson whoso immoveable property 
has been sold. (3 O.W N Short notes oolviii, 
13 C. 316, D.) ( Oocrrultd . 5 C.W.N. 821 = 29 

C. 1, P B.; R., 1 C L J. 451 = 9 C.W.N. 725, 
Foot Note, j An auction-purchaser is entitled to 
notice hoforo an order under s. 310-A, Civ. Pro. 
Code, for tho sotting a>ide of the silo is made. 
If there bo no notice, the proceedings would be 
bad. (23 C. 393, 1 C.W.N. 114. R.) S. 310-A, 
Civ. Pro. Code, applies to tho salo of a tenure iu 
execution of a decree for its own arrears, 
NITYA Nanda PATUA v. II IRA L.VL Karma 
KAR, 3 C.W.N. 63. (23 C. 393, F.) 

(42 131 — O. 21, r. 89 ( = Ct'u. Pro Cole. 1882, 
s. 3l0-.li — Sale in ex* cution of decree o?i first 
mortgage — Second mortgagee not party to suit t>’t 
first mortgage— Right of second mortgagee to 
apply to have s i/ j set a side- — l n a suit by the fi rs t 
mortgagee on his mortgago, tho sooond mort- 
gagee was not made a pirty. In execution of 
the docroo obtainod by the first mortgagee, the 
mortgaged property was sold. Tho second 
mortgageo paid into Court the amouut due to 


Cly. Pro. Code (Acts Y of 1008, XIV of 1682, 

X of 1877, XXIII of 1861 and VIII of 
1859; — continued . 

tho first mortgagee and applied to have the 
Sile sot aside. Held that a3 the second mort- 
gagee was not a party to the suit his interest 
in the mortgaged property could uot piss under 
tho sale- His right to redeem the prior 
mortgage continued notwithstanding the deoree 
and tho sale thereunder. Consequently, he 
was not a person whose immoveable property 
had been sold within tho meauing of s 310-A. 

He had therefore no locus $£andi to apply under 
tho section. MaLLIKAR.HJNADU 8ETTI v. 
LlNG\ MURTI PantuLU, 26 M. 332 = 12 M.L. 

J. 279. [ft., 12 C.W.N. 107 = 6 C.L.J. 61*2.] 

(4214)— O. 21, r. SO ( = s. 310-4 ; Civ. Pro. 
Code, 1882) — Unsuccessful claimant — Right to 
apply under s 310 A, Civ Pro. Code, 1932. — A 
person who ba3 purchased the property from the 
judgment-debtor before attachment and who, 
after an unsuccessful olaim after attachment, 
has brought a regular suit to establish his title, 
cannot be considered as a persou whose 
immoveable property has been s^ld within the 
meaning of s. 310 A, Civ. Pro. Code. ARJAN 
MOLLAH v. JADUNATH ROY CHOWDHRY', 

7 OWN. 243. :D.,SC.LJ. 305 ] 

(4215)— O. 21, r. 89 ( = Oit>. Pro. Cole, 1882, 
s. 310-.1) — Sale in pursuance cf mo tgage-dteree 
— Sale-piocee is logo first to trio* charges — Sale 
set aside — Risult — Plaintiff sued upon a mort- 
gage bond executed by first defendant. Second 
defendant who was a subsequent mortgageo of 
part of tho hypotheoa, and third aud fourth 
defendants who were subsequent purchasers of 
a part, provod that they had cleared ofl mort- 
gages which were prior to the mortgage executed 
by first defendant, and the Court therefore 
allowed to secoud, third, and fourth defendants 
a prior charge. Tho decree direoted that the 
mortgaged property be sold and that the sale- 
proceeds go to clear ofl the prior charges of 
sooond, third, and fourth defendants before any 
payment to plaiutifl. The property was sold 
aud plaintiff was permitted to bid, aud he pur- 
chased tho mortgaged lauds for Rs. 1,379 whioh 
ho paid iuto Court. Maauwhile, second defen- 
dant had filed a suit in tho Court on his subse- 
quent m irtgage, had obtained a decree, and 
had brought to sale aud purchased his hypotheoa 
subject to tho prior mortgage held by plaintiff. 
Tho second defendant paid iuto Court 
Rs. 8.263-11 0 which comprised the decree 
amount and five per ceut, ou the purchase- 
money, and got the sale set aside uuder s. 310-A. 
Plaintiff thereupou applied for a refund of 
his purchase-money and also for the whole of 
the decree amount. Held that ho was entitled 
to a refund of his purchase-money and also to 
tho whole of his decree-amount without any 
deduction being made on account of the prior 
charges, that the seoond. third and fourth 
deleudauts were entitled to the payment of tbs 
amounts adjudged to them only out of the sale- 
proceeds, aud that there were no sale-proceeds 
iu this oase inasmuoh as the sale was set aside 
uuder the provisions of s. 310-A, Civ. Pro. Code 
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Civ Pro Code (Acts Y of 1908, XIV ol 1882.; 

X of 1877, XXIII of 1861 and VIII of j 

1859; — continued. j 

by payment, so far as this case was concerned, j 
of the amount duo to the deoree-hoider who 
was, therefore, entitled to the whole of the 
amount. CHIDAMBARAM ClIETTIAR V. RAMA j 
ROW, 8 M.L.J. 135. 

(4216) — 0. 21, r. 89 ( = C'iv. Pro. Code, 1882, 
s. 310-^1) —Several a'tadimtnt* of same » roper.y ! 
— Sals in execution of one deer re — Sale s-tt aside 
on payment of decree amount by judgmen'-debt >r 
— Effect of sale on other attachments. — Where 
property of the judgment-debtor was attached 
in execution of several decrees against him and 
a sale of the property in execution of one of 
suoh decrees was set aside on payment of the 
deoree-amount by the judgmeut-debcor, such 
sale did not put an end to the other attachments 
made at the instance of the other deoree- , 
holders. MaHOMADSHA KHAN SAHIB v. SRI- 
NIVASULU, 13 M.L.J. 221. 

(42171-0. 21, r. 89 ( = s. 310 *4, Civ. Pro . 
Code , 1882) — Decree attached by two persons — 
Sale by one attaching creditor — Deposit to set ; 
aside sale — Title to deposit. — Defendant No. 1 
obtained two decrees against defendant No. 2 ; 1 
plaintiffs also obtained a decree against defend- 
ant No 2 who had obtained a deoree against 
a third person ; defendant No. 1 attached that 
deoree and was substituted for defendant No. 2 
on the 16th July 1904; plaintiffs also attached 
that deoree and were substituted in place of 
defendant No. 2 on the 18th November 1904. 
Then at the instance of defendant No. 1 (in 
execution of the attaohed decree) properties 
were sold and the sale was set aside by a deposit 
under s. 310-A, Civ. Pro. Code. Held that 
upon the terms of s. 310-A, Civ. Pro. Code, 
both plaintiffs and defendant No. I were 
entitled to the money deposited. UPENDRA 

Nath Sahu v. Hari Das Mukherjee, 12 
C.W.N, 800. 

(4218)— O. 21, r. 89 ( = s. 310 A, Civ, Pro . 
Code, 1882) — Sale of the immoveable property 
in execution — Deposit by stronger in the name 
of judgment debtor , to set asid sale — Order set- 
ting aside sale reversed on appeal — Right of 
decree-holder to attach the deposit ynonry . — 
Where, property belonging to the defendant 
No. 2 having been sold in execution of a deoree, | 
he entered into an agreement with defendant . 
No. 1 under which the latter deposited the ' 
decretal amount under s. 310-A. of the Code in 
the name of defendant No. 2 the latter agree- 
ing that, if the sale was set aside, he should 
sell the property to defendant No. 1 ; and the 
sale wa 3 set aside and the sale by defendant 
No. 2 to defendant No. 1 was also offeoted as 
agreed. Held , that, on the appellate Court 
setting aside the order under s. 310-A and con- 
firming the sale, it was not open to the decree- 
holder to attach the money deposited as defend- 
ant No, 2’s money, and defondant No. 1 was 
entitled to withdraw the same from Court. 

Sobha Ram Dass v. Moheshwar 8arma, 

*3 C.W.N. 100 = 4 Ind. Caa. 327. 

O. II— 130 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

(4219)—0. 21, r. 89 ( = s. 310-1. Civ. Pro. 
Code. 1 8S 2 ) — Order under — Refusing to acceept 
a deposit— Appeal . — An order under s. 310-A of 
the Civ. Pro. Code, refusing to accept a deposit, 
is an order in execution of the decree, within 
the meaning of s. 244 (c) of the Coae, and an 
appeal lies from such an order. IMTIAZ 
BEGAM v. DHUMAN BEGAM, 4 A L.J. 135 = 
A.W N. 1907, 64 = 29 A. 173 (19 A. 140, NoiF. 
26 A. 447 and 28 C. 73. R.) [Diss ; 30 A. 379 
= A . W . N . 1908. 157 = 5 A. L.J. 557; R., 5 L B. 
R. 85 j 

14220) — O. 21, r. 89, ( = s. 310-A, Civ. Pro. 
Code. 1882) — Sale in favour of decree-ho'd^r — 
Oratt setting aisde the sale under, aipealabiliiy 
of. — On an application by a judgment-debtor, 
under s. 310-A, Civ. Pro. Code, the Court of 
first instanoe set aside a sale in favour of the 
decree-holder. On appeal by the decree- holder, 
the Distriot Judge reversed the order of the 
first Court. Held, that no appeal lay from an 
order under s. 310 A. The fact that the deoree- 
hoider was the purchaser, did not m ike any 
difference. Deoree of Distriot Court set aside. 
KUBER 8INGH v. SHIB LaL. 27 A. 263 = A. 
W N. 1904, 237. (1895 A.W.N. 140, R.) [R., 

30 A. 379 = 5 A. L.J. 557 = A.W.N. 1908, 157.] 

(4221) — O. 21, r, 89 (Civ. Pro. Code, 1882, 
s. 310 -A)— Execution of decree — Sale of suver- 
structure of a house — Immoveable property — 
Tender modi by judgment- debtor — Jurisdiction, 
— The judgmeni-debtor was the owner of a 
house together with the land on which that 
house stood. The deoree holder applied merely 
to sell the superstructure of the materials of 
the house. The Deputy Collector refused to 
accept a tender made by the judgment-debtor 
under s. 310-A of the Civ. Pro. Code, Held, 
that the superstructure of the house was 
immoveable property, within the meaning 
s. 310-A of the Code of Civil Procedure, and 
that the Deputy Collector, in refusing to 
accept the deposit made by the judgment- 
debtor, failed to exercise a jurisdiction vested 
in him under the aforesaid seotion. MUMTAZ 
A LI v. ABBAS ALI, 3 O C. 236. 

(4221-u)— O. 21, r. 89, ( = Civ. Pro. Code , 
1892, 5. 3l0-*4i — Sale in execution— O' der refus- 
ing to set aside -Stranger-purchaser — Appeal 
—Right of. exists. — An appeal lies against an 
order refusing to set aside a sale under s. 310-A, 
Civ. Pro Code, 1882, although the purchaser 
happens to be a stanger. VEDALA LaKSHMI- 
NARASIMHA CHARYULU V. PACHA LAKSHMI- 
AMMA. 11 M.L.T. 380. (9 M.L.T. 165. F.) 

(4221-5)— O. 21, r. 89 ( = C v. Pro. Code, 
1882, s. 310-A) — Order refusing to set aside a 
sale— Appeal, whether lies ag iinst— Agreement 
of discharge, effect of . — An appeal lie3 against 
an order refusing to set aside a sale under 
s. 310-A of the Civ. Pro. Code, 1882, even 
though the purchaser is not the deoree-hoider 
but a stranger. An agreement between the 
deoree-hoider and the judgment- debtor, where- 
by the former agrees to treat a portion of the 
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Civ. Pro. Code {Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

deoree-debt ag discharged, in oonaideratiou of 
certain services rendered by the judgment- 
debtor, is tantamount to a rooeipt of the 
amount LAESHMINARASIMHACHARYULU v. 
Lakshmamma, 12 Ind. Gas. 169. (9 M.L.J. 

258, 2d M 37, F.) 

(4 221 c — O. 21, r. 89 — Property sold by 
jutiomant-deitor to a third person offer execu- 
tion sale Right to apply « — A judgment- debtor, 
whose property has been sold in execution of a 
deoreo, has a substantial interest in the property 
sold until the confirmation of sale, and can 
either get the sale set aside on tbo ground of 
irregularity or under O. 21, r. 89, Civ. Pro. 
Code. R. 89 in 0. XXI ot the Civ Pro. Code, 
is a special indulgence to a judgment-debtor or 
any person holding an interest in the property 
at the date of the salo. It gives them a last 
ohanco of saving the property "lor themselves." 
It was never intended that the property should 
be saved for persons to whom the property 
might he sold privately after tbo auction-sale 
had taken place ISHAR D.\S v. ASaF ALI 
khan, 9 A.L.J, i9. (14 O.C. 33, F.) 

(4221 -d)--Q. 21, r 89 —Aj plication io set 
aside sale — Who may apply— Application vetbil 
or written.- Au application under O. XXI , r 89 
of the Civ. Pro. Code, need not be in writing ; 
but the application, whether oral or in writing, 
must be in time. Deposit of momy alone is 
not suflioient. Held, therefore, that a tender 
by a person who was neither an attorney, 
general or special, nor a Vakil or Mulch tar, for 
the owner of th» immoveable property sold, 
does not ooraply with the provisions ofO. XXI. 
r. 89, and is consequently invalid, Sarvi 
Begum v. Haider shah, 9 A L.J. 12. 

(1221-6 -0. 21, ?•. 89— Deposit -Last day — 
Court leaving earlier — Deposit next day 
whether valid -4c' oj {'ant not t » prejudice 

party ~ Condili nil deposit— Withdr ,ical of 
condition -Deposit by pa son whose title is not 
affected by sale, it legal.— An act of tho Court 
cannot prejudice any party. Therefore, where, 

on the Ja^-t day f r making a deposit under 
O. XXI, r. 89 of the Ci de, the deposit could 
not bo made as tho presiding officer had 
loft tho C urt earlier than usual, and the 
deposit was made tho next day : Held, that 
tho dopant, was valid and in time. (18 C L.J. 
467, 10 Ind. Las. 51, R.) Tho potition whioh 
accompanied th* deposit contained a statement 
that the m 'my wae not to be paid out to tho 
decree- holder auction- purchaser till the dispos- 
al of a suit which had boon commenced by the 
petitioner in another Court; but as soou as 
objection was ukon by the deoreo holder, the 
petitioner withdrew the objection: Held 
that tbo deposit was valid. (1 C.W.N 132 H 
O.W.N. 355, 2?.) A porson, whoso title cannot 
be affeoted by tho sa!o sought to bo reversed, 
ja not entitled to make a deposit uuder o! 

1 Jl- 89 of * he Uode * Therefore, whore 
the petitioner has oarried baok her title to a 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859 — continued. 

date so far anterior to the sale that she could 
not possibly be affected thereby ; Held , that 
she bad no locus standi to make an applica- 
tion for reversal of the sale, whioh according 
to her own oaso does not oonoern her in the 
least. DULHIN MOTHURA KOER v. BANSI 
DHAR SINGH, 10 Ind Cas. 880. 

(4221-/) — 0. 21, >•, 89 ( = Ciu. Pun Code , 
1882, s 310 4) — Contract fer sale of land sub- 
ject to mortgage — Decree on mortgage— Sale of 
mortgaged pro; e. ty in execution — Right of person 
contracting to purchase to set aside sale — Where 
the petitioner bad contracted to purchase cer- 
tain property whioh was previously suhject to a 
mortgage and had also paid a small sum as 
earnest money when entering into tbe contract, 
and tbo mortgaged property was sold iu execu- 
tion by the mortgagee, held that he was not 
entitled to set a«iJo the sale under s. 310-A of 
tbe Civ. Pro. Code, 1882, as not being either 
l ho owner oi tho property or a person bolding 
an interest, therein within tbe meaning of the 
seotioii. MAHADEO v. VASUDEV J KlRTIKAR, 
23 B. 181. [R , 13 C.P.L.R. 163 ] 

(4221 g<~0‘ 21. r 89 ( = Cil». Pro, Code , 
1882, s. 310-4) — " Pcrsni whose immoveable 
property has been sold." meaning cf — Prior 
private purchaser of property frem judgment- 
debtor . — A prior private purchaser from a 
person of proporty whioh i9 subs- queutly sold 
in execution of a decree obtained against the 
vendor, is not a person who comes within the 
purview of s. 310-A of tbe Civ. Pro. Code, 
1892, as being entitled to set aside the sale. 
RAMACHANDRA v. RAKHMAIUI, 23 B 450. [F. 

7 C.W.N. 243 ; Appl. % 30 0. 425; Expl., 8 0. 

L. J. 305 ] 

(42221 — 0. 21, r. S9 — Applicability — See 
BEN. ACT X OP 1859, S3. 109, 110, 151, lf> 
C.W.N. S63. 

(4223)— 0.21, r. 69 — Withdrawal by land- 
lord of money deposited by transferee of hold- 
ing— Efleot — BEN. ACT. V1H OF 1885, 
ss. 170, cl. (4), 171, 9 Iud. Cas. 619. 

(4224) — 0. 21, r. 89 -Nature of right under 

—See appeal— General. 9 M L.T. 259=21 

M. L.J. 681. 

(4225) — 0. 21, r. 89 — Order refusing to accept 
deposit uuder, not appealable— See APPEAL- 
ORDERS, 19 A. 140 = AAV N. 1897, 7. 

(4226)— 0. 21, r. 89— Deposit by co-tenant — 
S»le set aside — Liability of other co tenants to 
contribution — Sc? CONTRACT ACT. 1872, 
ss. 43. 70, 14 O.W.N, 945 = 6 Ind. Cas. 810 = 
12 C.L.J. 666. 

(4227)— 0.21, r. 89 — See CONTRACT ACT, 
1872, s. 69. 6 C.W N. 336. 

(4228)— 0. 21, r. 89 — Deposit made by a oo- 
judgment-debtor after sale Deoreo satisfied by 
deposit — Right to contribution — Sie CON- 
TRACT ACT, 1872, s. 69, 8 A.L.J. 622. 
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Civ. Pro. Code (Acta Y of 1908, XLV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1659) — continued, 

(4229) — 0.-21, r. 89 — Right to recover money 
erroneously deposited uuder s. 310-A— Volunt- 
ary payment— See CONTRACT ACT, 1872, s. 72, 
12 C.W.N. 151. 

(4230) — O. 21, r. 89 — See EXECUTION OF 

decree— Effect of change o,f daw 

PENDING EXECUTION, 18 M. 477, 31 C. 940, 

F.B. 

(42311-0. 21, r, 89-U.P. Laud Revenue 
Aot (III of 1901), ss. 39, 210 and 2il — Agra 
Tenauoy Act (II of 1901), s. 159— Appeal — 
•Jurisdiction — Se c JURISDICTION OF REVENUE 
COURTS, 6 A.L.J. 164 = 31 A. 279 = 2 Iud. 
Cas. 32. 

(4232)— O. 21, r. 83 — Order setting aside sale 
— Purchaser 's right to su6 for possession more 
than a year after the order— S e LIMITATION 
ACT, 1905,9. 2, arte. 13, 14, 7 A.L. J. 937 = 7 
Ind. Cas. 503. 

(4233) — O. 21, r. 89— Deposit of money by 
judgment debtor within 30 days— Application 
to set aside sale beyond time — Effect— See 
LIMITATION ACT, 1909, art. 1 66, 9 Ind. Cas. 
33. 

(4234)— O. 21, r. 89 — See MORTGAGE — 
General, i O.c. 193. 

(4235)— O. 21, r. S9— Ste MORTGAGE- 
MISCELLANEOUS, 31 C. 975. 

(4236; — O. 21, r. 89— See SALE— SALE FOR 

Arrears of rent— Deposit of money 

AND STAYING SALE, 29 C. 459. 

(4236-a) — O. 21, r. 89 — See NOS. 920, 925, 
929, 984, 1038, 1039, 1040, 1041. 1042. 1043, 
1044, 1045, 1525, 1526, 1527, 1866. 2194, 2195, 
3022, 4093, 4156, 4157, 4166, supra. 

(4237)— O 21, r. 89, s. 47 ( = .ss. 310*4, Civ. 
Pro. Code, 1882) — Applicability — Repre- 
sentative of judgment-debtor— Civ. Pro. Code t 
1882, s 244, Order under — 8. 310-A, Civ. 
Pro, Code, 1892, applies to the sale of a tenure 
in execution of a deoree for its own arrears ; an 
auotion-purchaser is entitled to a notice before 
an order is m-*de under the seoticn. (23 C. 393, 
F.) [ Avpr 9 C.W.N. 134 ; R., 29 C. 1, F.B. = 

5 C.W.N. 821 ] A persou who had acquired 
an interest in property sold iu execution of a , 
decree, before the judgment-debtor beoame 
liable under the deoree, is not a representative j 
of the judgment-debtor within the meaning of 
s, 244 of the Civ. Pro. Code, 1882, [R.. 5 C. 

W.N. 63.] Where an order under e. 310-A, 
Civ. Pro. Code, 1882, does not decide a question 
between the parties to the deoree or their re- 
presentatives, although it is an order relating 
to the execution of a deoree, it does not oome 
within the provisions of s. 244, Oiv. Pro. Code, 
1882, and, therefore, no appeal lies horn such 
order. BUNGSHIDHAR HALDAR v. KEDAR 

Nath Mondal, 1 C.W.N. 115. [F., 6 C.W. 

N. 57 J R., 5 O.C. 377 5 D., 13 C.W.N. 591.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
i 1859) — continued. 

(4238) — O. 21, r. 89, 5. 47 i = ss. 310-4, 244, 
( iv. Pro. ( ode, 1882 ) — Order dismissing appli- 
cation to set aside sale— Appeal .— An applica- 
tion under s. 310-A, Civ. Pro. Code, 1892, to 
1 set aside a sale, raises a question relating to 
the satisfaction of the deoree within the mean- 
j > n g °f s* 244, and an order dismissing such 
, aQ application is appealable. NALLAMUTHU 
Pillay V. 8UBB\ PILL AY, 8 Ind. Cas. 895 = 

• 9 M.L T. 165. 

I 

I 

(4239)— O. 21, r. 89, .s 47 — Auciion sale, 
setting aside of — Money deposited not in time 
through Court's action — “Aotusouriae neminem 
| gravabit'’ — Second appeal — Decree holder , auc- 
tion purchaser — Revision-petition treated as 
memorandum of appeal. — Judgment-debtors 
made an application under r. 89 of O. XXI of 
the Civ. Pro Code to have the execution sale, 
in which the deoree-holder was tbe purchaser, 
set aside, on the thirtieth day from the date of 
sale. Their agent w is present in Court with 
money and was ready to deposit it ; for that 
purpose a chalhn was duly filled up and placed 
m the hands of tbe proper officer for signature 
of the presiding officer ; and he was informed 
latter on in the day, that as the Presiding officer 
had left the Court, his signature could not 
be obtained on that day The result was that 
the challan was signed on tbe following day, 
and tbe money received on the authority there- 
of by the treasury officer. Held — That the sale 
should be set aside. A mere presentation of an 
application without deposit of money within 
30 days, uuder r. 92 of O. XXI of the Civ. Pro. 
Code, is not sufficient oompliance with the law. 

I When a party litigant has found it impossible 
| to comply with tbe requirements of the statute, 
not because of his own fault, but by reason of 
tbe aotion or inaotion of the Court, the principle 
applicable to such a contingency is expressed by 
the maxim “ Actus Curia ncnvnim gravabit . ” 
(An act of Court prejudices no man). As the 
I order is passed uuder r. 92 of the Civ. Pro. 

, Code, in proceedings between the deoree- 
! holder and the judgment-debtor, a second 
! appeal lies under s. 47 of the said Code. Tbe 
true nature of an order uuder r. 89 of O. XXI 
of the Civ. Pro. Code must be examined and 
the character of the parties affected thereby 
ascertained, before it oau be determined whe- 
ther tbe order does or does net fall within the 
scops of s. 47. An application for revision 
presented to Court within the time allowed for 
tbe presentation of an appeal, may be treated 
as a memorandum of appeal. MAHOMED 
AKBAR ZAMAN KHAN V. SUKHDEO PaNDE, 

13 C L J 467. 

(4240)- O. 21 , r. 99, s. 47 ( = ss. 310-4, 244, 
Civ. Pro Code, 1 8 9 2 ) — Deposit to set aside a sale 
— Purchaser of a portion of an occupancy hold- 
ing, right of, to make the deposit— Sale of the 
holding for its own arrears — Transferability of 
the holding— Appeal, if lies against an order 
reversing an order setting aside a sale . — The 
purchaser of a portion of an - oooupanoy holding 


■ 
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Civ. Pro Coda Acta Y of 1908, XIV of 1882, 

X d J 87 7 , XXIII of 1861 and VIII of 
1859) — continued. J 

I 

whether it is transferable by custom or not, is 
entitled to make a deposit under s, 310 A of the ! 
Civr. Pro. Oode to set aside a sale, 18 O.W.N, ( 
55 , 232, F .) The question whother the pur ' 
ohaser of a portion of an occupaooy holding is j 
entitled to come iu under s. 310-A ol the Civ. 
l J ro. Code to make a deposit and to have a sale 
held for its own arrears set aside is one that 
comes under cl. lc) of s 244 of the Code and an 1 
appeal and a second apppal lie in the case, i 

Omar ali Ma.ihi v . Moonshi basirudeen ! 
Ahmad, 7 C.L.J. 282. (28 C 73, 9 O.W.N. 

134, R.) j 

I 

(4241.J — 0. 21, r. 89, s. 47 ( = ss. 310-4, 244, 
Civ Pro . Cole, 1882) — Deposit — Appeal — Sale, 
—Where property was sold separately in nine 
lots, and the judgment-debtor prayed to set 
aside the sale of one of the properti\s oy tender- 1 
ing the balance due under the d.ctee, after 
deducting the amounts bid by the decree-holder 
for some of the properties and the amounts de- 
posited by the other purchasers, s. 310-A, Civ. 
Pro. Code, 1882, was held not to apply and 
thero was no deposit within the terms of that 
section. [D„ 14 Bur L. R. 176.] There is 
an appeal under s. 244 of the Civ. Pro. Code, 1 
against the order under s. 310 A, as the parties 
stood in the position of decree-holder and 
judgment-debtor, and the order was made on an 
application to set aside the sale. KRIPa NATH 

Pal v. Ram Laksmi Dasya, 1 C.W.N. 703. 
[R., 13 C.W.N. 591 ; D., 5 C.L.J. 204, 5 L.B. 
R. 85.] 

(4242) — O. 21, r. 89, ss. 47, 104, O. 43, r. 1 
( = ss. 310-4, 244, 598, Civ. Pto. Code, 1882} — 
Question relating to the execution , discharge or 
satisfaction of a decree — Appeal — Auction-pur- 
chaser representative of judgment debtor not cf 
deer ee holder . — A purchaser at an auotion-salo 
in execution of a deoroo is the representative of 
the judgment dobtor, not of the decreo-holder 
(30 M. 507, DUs.). Whore, therefore, a judgmont- : 
debtor’s application under s. 310-A of the Code 
of Civil Procedure had boon allowed, it was held 
that no appeal by the auotion-purohasor, would 
lie, inasmuch as no appeal was giveu by s. 698, 
nor did tho ea^o fall within Lho purview of 
a. 244 of tho Code. ANANDI Kunwar 
v. ajudhu Nath, A W.N. 1908, 157 = 8 A L. 

J. 857 = 30 A. 379 (19 A. MO, F. ; 27 A. 263, 

26 A. 447, 25 B. 631, 7 A. 691, F.; 29 A. 275 
Dus ) ’ . 

14213) O. 21, r. 89, s$. 68,70, 71 (=»5s. 310-4, 
320, Civ. Pro Code, 1882) — Applicability of 
s. 310 A to execution proceedings by Collector . — | 
The general provisions of tho Civ. Pro. Oode 
and, among them, of s 310 A, do not apply to 
prooeodings held by tho Collootor in execution I 
of a decree under a. 320 of the Codo. BlIEO : 

Prasad v. Muhammad Mohsin Khan 28 

A 167 = A. W.N. 1902,225. [R., 31 B. 207 = 9 
Bom. L.R. 16.] 

(4244) — O. 21, r. 89, ss. 68, 70. 71 ( = Cu\ 
■Pto. Code, 1882, ss. 310-4 and 350)— Order by ‘ 


Civ. Pro. Code (Act3 Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Collector setting aside sale held by him in execu- 
tion cn payment of decree ameunt— Right of 
purchaser to set aside order. — Where a Collector, 
in exercise of the authority conferred on him 
under s. 320 of tho Oode, passed an order under 
s. 310-A setting aside a sale, a suit cannot be 
brought in the Civil Court to set aside the order 
of the Collector. MANAK CHAND v. SUNDER 
CALL, 11 C P.L R 33. (18 C. 491, 19 B. 216, 

18 A. 437, R.) [F.. 5 N.L.R. 121.] 

(4245; — O. 21, r. 89. s. 115 (=ss. 310-4, 627, 
Civ. Pro Code , 1882) — Attaching creditor, appli- 
cation by— Loous standi — Older under s 310-4, 
Civ. Pro. Code appealable or not — Revision — 

S 310-4, Civ. Pro. Coie applied to a case to which 
it is not appli able — Order erroneous or without 
jurisdiction — An attaobing creditor is not a 
“ person whoso immoveable property is sold ” 
within the meaning ot s. 310-A, Civ. Pro. 
Oode, and he is not entitled to make au appli- 
cation to set aside the salo under that section. 

(4 C.W.N. 542, R ) Whether an order under 
s. 310 A, Civ. Pro. Code, is subject to appeal 
or revision under s 622, Civ. Pro. Code, depends 
upon tho circumstances of each particular case. 
Where the purchaser is thedeeree-holderhimself 
and the question arises between him and the 
judgment-debtor an appeal lies. (26 C. 449, F.) 
j Where tho auotion-purohaser is a stranger, 
s. 622, Civ. Pro. Code, is applicable. (22 C. 767, 

1 C.W.N. 114, F.) [ Rel .. 13 C.W.N. 591 ; R., 

5 O.C. 377, 5 O L.J. 204.] Where tho lower 
Court set aside a salo under s. 310-A, Oiv. 
Pro, Code, in a oa9o to which tho section is not 
applicable the High Court can interfere under 
s. 622, Civ, Prc. Code, as the order is not 
merely an orroneous order but is made without 
jurisdiction. KEDAR NaTH SEN v. UMA 

Charan alias Gopal Gupta, 6 C.W.N 57. 
[Not, F , 110C. 238.] 

(42461—0. 21, r. 89, s 115 ( = ss. 310-A, 622, 
Civ. Pro. Code, 18821— Execution of decree — 
Application to sit aside sale— Who have a right 
to a} ply — Revision. — A mortgage sued foreale 
ou his mortgage impleading besides the mort- 
gagee, two persons, who claimed a title to the 
mortgaged property adverse to the mortgagee, 

Iu that suit, it was decided that the property, 
tho subject of tho mortgage in suit, belonged to 
the mortgagor aud not to the other defendants. 
Tho plaintiff, mortgagee, obtained a deoree for 
sale and caused the mortgaged property to be sold 
by auction. The defendauts, other than the 
m rUugor, applied to have this sale set aside, 
under s. 310-A of the Code of Civil Procedure, 
but. their application was rejeoted, aud they then 
sought, iu revision, to get this order reversed. 
Reid, by B.merji , J. — That the defendants, 
applicant?, were not entitled to make an appli- 
cation under a. 810- A of the Code, they not being 
judgment -debtors whose property had been sold. 
Per Richards, J, — Whether or not the appli- 
cants wore entitled to make tho application 
which they did make (and they possibly were 
so entitled) the Court below did not fail to * 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 

1859) — continued, 

exeroise a jurisdiction vested in it by law nor 
did it act in the exeroise of that jurisdiction 
illegally. Its order was, therefore, not open to 
revision. RAM 3INGH v. SALIG Ram, A.W.N 
1909, 193 = 2 A. L J. 711 = 28 A. 84. (11 I. A. 

237, R ) 

(42471-0. 21, r. 89, s. 115 ( = Civ . Pro. Cede, 
1882, ss. 310-^4, 622)— Sale, application by judg- 
ment-debtors to sit aside , on deposit of debt — 
Deposit of debt by judgment- deb .or when decree 
adjusted in whole — Limitation — General 
Clauses Act cf 1877, s. 7 — Mistake or fault of 
Court , effect of, upon suitors— Revision, — The 
immoveable property of a judgment-debtor was 
sold in execution of a decree on the 20lh 
September, 1901. The period of thirty days, 
within whioh the judgment-debtor oould appiy 
under a. 310-A, Civ. Pro Code, to have the 
sale set aside, expired when the Court executing 
the deoree was closed. The Court re-opened 
on the 18th November, 1901. On that date, 
the judgment-debtor applied under s. 310-A to 
have the sale set aside. Before the property 
was sold, the deoree was adjusted in whole to 
the satisfaction of the deoreo-holder, but suoh 
adjustment was not certified by the deoree- 
holder to the Court exeouting the deoree until 
after the sale. In his application the judg- 
ment-debtor alleged that nothing was due to 
the deoree holder. On the 19th November, 
1901, the judgment-debtor deposited the re- 
quired amount in the Government Treasury 
for payment to the purchaser. It was found 
that he was prevented from depositing the 
money payable to the purchaser in the Govern- 
ment Treasury ou the 18th November, beoause, 
on that date, the tender was not returned to 
him by the office of the Subordinate Judge, 
until after the Government Treasury was 
dosed. Held, that the deoree-having been 
adjusted in whole since the date of the sale- 
proolamation and the decree-holder haviag 
certified such adjustment on the 18thNovember, 
the day on which the judgment-debtor applied 
to have the sale set aside, it was not neoes«ary 
to deposit the amount specified in the sale- 
proolamation as due under the decree. Htli, 
further, that under s. 7, General Clauses Act, 

1887, the judgment-debtor was entitled to make 
his application and to deposit the money 
required ou the day on whioh the Court re- 
opened, the period prescribed by s. 310-A, Civ. 
Pro. Codo, having expired while the Court was 
dosed. Held, also, that, ii it was the fault of 
the officials of the Court and not of the 
judgment-debtor that the money was not 
deposited in the Government Treasury on the 
18th November, the deposit of the money on 
the 19th November should be considered as | 
having been made in clue time, on the principal ; 
that “ an act of Court shall prejudice no man.'’ . 
RAM NATH v. MURLI DHAR, 6 O.C. 68. 

(4248) — O. 21, rr. 89, 90 ( = Civ. Pro. Code , 
1882. ss. 310 A, 311) — Applicability to sale s m 
execution of mortgage: decrees— Ss. 310-A and 


CIy. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

311, Civ. Pro. Code, apply to sales of mortgaged 
property which have taken plaoe in execution 
of mortgage-decrees. MalIKARJUNADU 8ETTI 
v. LINGAMURTI PaNTULU 29 M. 244, F.B.= 
12 M.L J. 279 (25 C. 70.3, Commented on ; 19 A, 
205, 25 B. 104, 22 M. 286, Appr ) [F., 31 C. 

863 = 8 C.W.N 684, 31 M. 354 = 18 M.L.J. 259 
= 3 M.L.T. 281 ; R.. 28 M. 473=15 M.L.J. 
126, 2 N.L.R. 137, 7 C.L.J. 1, 5 M.L T. 278.] 

(42491 — 0. 21, rr. 89, 90 ( = Oi?). Pro. Code, 
1882, ss. 310 •A, 311) — Petition under s 311, 
pending when one under s. 31C-A was put in — 
Judgment-debtor entitl'd at the hearing to with- 
draw former petition and proceed with latter , — 
Where a judgment-debtor first applies under 
e. 311, Civ. Pro. Code, to set aside the sale and, 
when that petition is pending, puts in another 
petition within thirty days from the date of 
sale under s. 310-A, he is entitled, when the 
petitions are first called on for hearing, to with- 
draw the former and to proceed with the latter 
petition ; under such ciroumstanoee, the matter 
must be treated as if no application under 
8. 311 has been made. The polioy of the seotion 
i9 to prevent a person who determines to 
impeach a sale under s. 311 from at the same 
time obtaining the benefit of the concession 
granted under s. 310-A. It was not intended 
that a party who withdraws all objections 
under s. 311 (without having done more than 
merely file a petition under the seotion) should- 
be debarred from olaiming relief under s. 310-A. 
VENKATA KRISHNAYYA V. NARASIMHAM, 

8 M.L J. 96. 

(4250)— O. 21. rr. 89, 90 ( = ss. 310-A and 311, 
Civ. Pro. Code, 1882 ; — Application under s. 310- 
A — Limitatien Act } s. 7, applicability of. — The 
30 days’ period of limitation prescribed by 
s. 310-A, Civ. Pro. Code, as it is fixed by that 
seotion, and not by the second sohedule of the 
Limitation Aot (XV of 1877), cannot be read as 
though subject to the provisions of s. 7, Limita- 
tion Act (1877), in favour of a minor judgment- 
debtor. A distinction can well be drawn be- 
tween an application under s. 311, Civ. Pro. 
Code, which asks redress for a wrong, and oae 
whioh asks the benefit of the concession allowed 
to judgment-debtors by s, 310-A, and muoh 
inconvenience would be caused by allowing a 
minor judgment-debtor to come in under the 
latter section years a'ter a perfectly regular sale. 

Hirasa v. Jodhraj, 9 N.L R. 1 = 1 Ind. Cas. 
178. (9 A. 411, 3 A. 247, D ; 5 M. 171, 2 C. 

463, 4 C. 708, R ) 

(4251)— 0 21, rr. 89. 90 ( = ss, 310-/1 and 
3ll.Civ.PiO Code, 1882)-“ Apclies,” meaning 
of — Present ition o' an application to the 
Munsarim— Withdrawal of application before 
order pass'd— Making of application when 
deemed to be complete. — Hell that, where an 
applicant presented an application under s.311, 
Civ. Pro. Code, to the Muusarim of the Court, 
and, before the Court passed an order on it, be 
applied to withdraw the application and the 
application was consequently withdrawn, the 
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Civ. Pro. Code (Acts Y of 1908, XIV of 189?, 
X of 1377, XXIII of 1861 and VIII of 

1859 — oont\nu c .d . 


Civ Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 — cont inued. 


applicant should be held to have withdrawn his 
application before the making of it was oom- 
ploto, should uot be considered to have applied 
under a. 911, and should be held to bo entitled 
to make an application under s. 310-A-. RAJA 

Mohammad sardar Hus\in Khan v. 
Bajjad Mirz\, 10 O.C. 141. (5 O.G. 137, 

Appr. 

(4251-0 — 0. 21, rr. 89. 90-.S ite f— Appli 
cation to set aside — Civ. Pro. Coae, A-t XlVo< 
1882, £S. 310-A, 311— R. 89 ’2) of O. 21. Civ. 
Pro. Code, prevents a person, who has preferred 
an application under r. 90, from making or 
proseouting and application under r. 89. until 
he has withdrawn his application under r. 90 ; 
but the converse in not provided for in the 
Code, and there is no express prohibition 
against an application being made under r. 90 
where an application under r. has been 
made and has been withdrawn or dismissed. 
Re. 89 and 90 permit oi applications by per- 
sons who could not have applied under bp. 310-A 
and 311 of the Code of 1882. BASIR UD-DIN 
v. PAIMULLA, 11 lad. Gag 196. 

(4552)— 0. XXI, rr. 89. 90 — See MORTGAGE 

—Bade of Mortgaged Property, 25 M. 

244, P, B. — 12 M.LJ. 279. 

(4253) — 0. XXI, rr. 89, 90— See PRE-EMP- 
TION-GENERAL, 10 O.C. 273. 

(4254) — 0- 21, rr. 99, 90, 92 f = ss. 310--1, 
311, 312, Civ, Pro. Code , 1982) — Execution) 
sale under mortgage-decree not sclasidc — Appli 
cation by purdnser of sale property in execution 
of money decree - Outer setting aside prior sale 
— Effect.— A sale under a mortgage decree not 
having beon set aside either under s. 311 or 
s. 310-A, an order setting it aside, passed on an 
application by a purchaser of the same property 
in execution of a money-dcoreo on his offering 
to pay tho mortgage-money with interest and 
costs to tho purchaser under the mortgage- 
decree, held, to bo without jurisdiction. 

Khetter Nath Biswas v. Fazuddin ali, 
24 C. 682. (20 0. 8, R.) [R. 92 P.R. 1907 ] 

(42551 — 0. 21 rr. 89, 90, 92, s. 148 — Agree- 
ment betwoen judgment-debtor and decree- 
holdor setting ssido sale, before confirmation — 
Auotion-purobaser if bound — Right to object— 
Right of oppeal — Power to extend time for 
depositing decretal mnnoy— See BALE — SALE 

in Execution of decree - General 15 

C.W.N, 685= »3 C.L.J. 535. 

(4255-u) 0, 21, rr. 89, 92, 0- 43, r. 2 (j)— 

Auction-sale— Mortgagee's right to pap amount 
of decree and com* in order to release the house 
froti i attach ment — ~ field (hat ! — A mortgagee 
of immoveablo property is entitled to pav iho 
amount of deorco and costs, in order to got the 
property released from attaohmont, even after 
it is sold to tho highest bidder and oven if tho 
mortgago has taken piaoo after attachment. 
(30 B, 575. F ; 92 P.R. 1907= 152 P.W R 
1907, D.) Under 0. XXI. r. 92, and 0. XLIII. 


r. 2 Ij), appeal lies against the order of the 
executing Court refusing to receive the amount 

I of deoree and oosts from suoh a mortgagee as 
1 ie mentioned above. Id sheh a case, tho course 
of appeal and revision depends on the jurisdic- 
tional value of the euio in which the decree has 
i been passed. An order of the above description 
as wao passed by the District Judge should not 
be interfered with on revision, even if it may be 
i open to some doubt r>n a question of law of 
1 Rome difficulty. THAKAR SINGH V. GURD1T 
j SINGH, 178 P.W.R. 1911. 

: (42561-0. 21, rr, 89. 94, s, 65 ( = ss. 310 ^ 

and 316, Civ. Poo. Code , 1882 1 — Scope of 

s. 310 A “Person whose immoveable property has 
, been sold"— Sale by judgment-debtor after 
i auction-sale but before confirmation . — Under 
1 a. 3IG, Civ. Pro. Code, title does not pass to 
, tho purchaser until the sale in execution of a 

decree is confirmed, and, uutil confirmation, it 
! is open to the judgment-debtor to transfer his 
! interest so as to entitle the party, to whom the 
j interest is transferred, to apply under s. 310-A. 

The words “ person whoso immoveablo property 
[ has been sold ” in a. 310- A, includes oases where 
} a persou purohascs immoveablo property from 
i the judgment-debtor, alter tho auotion sale, but 
boforo the expiration cf 30 days and before con- 
. firmntion. APPAYA CHETTI v. KaNHAL, 

l Kkari 17 M.L.J. 127 = 30 M. 214. (26 M. 365 ; 

E. ; 1 C.W.N. 279, Diss .) 

0. XXI. r. 90 ( = 1882, s. 311 = 1877, s 311 

— 1859, s. 256). 

See Sale— Sale in execution of de- 
cree. 

(42571-0. 21, r. 90( = s. 311, Civ. Fro. Code, 
1882) — Scope of the section— Application to set 
i aside execution sale — Pi\ of of substantial 
damage to petitioner — Objection that minor de- 
fendant was n> t vroperly represent'd in execu- 
tion, whether falls under $ . 3il. — To sustain 
an application under s. 311, it must bo shown 
that there was material irregularity in the 
! publication or conduot. cf the sale and substan- 
tial lose resulting to the petitiouer as a oouse- 
quenoe of that irregularity. If one of the 
ingredients is found to bo absent, there is no 
soopo lor an application under s. 31 1 . An objec- 
tion that the minor defendant was uot properly 
represented in execution, does not fall under 
| 9. 311. KOLLI NAGIAH v. VAPPUBURI 
j GOPALA Krishniah, 9 lnd. Cas. 252 = 9 M. 

I L.T. 260. 

! (425S)— 0. 21, r. 90— .4pi 7i \ifion to set aside 

an execution sale— Bidders dissuaded by decree 
hvldtr irem bidding, whether a greund for 
cancellation of s h — Whether sale can be set 
| aside on grounds other than those set forth by 
j applicant — Tho fact that a decree-holder-put- 
. chaser dissuaded others from bidding at a 
Court- sale and thus caused tho property to be 
sold at a low price is not a sufficient ground fot 
setting: ftS ido tho sale. (23 M. 227, P.C =27 
I- A. 17, F .) An application under 0. XXI 
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Civ. Pro. Code (Acts V of 1908, XIV of 1982, 
X of 1877, XXIII of 1861 aud VIII of 
1859) — continued. 


r, 90, Civ. Pro. Code, to set aside an execution 
sale, is limited to the grounds set forth in that 
rule. Suoh a salG.cannot .be set aside upon 
grounds not pleaded by the applicant UTTAM 

Chand v. Dhanput rax, 102 P L R. i9il. 
(21 A. 140, Rd on.) 

(4259: — O. 21, r. 90 ( = s. 311, Civ. Pro. 
Code, 188 2) — Sale, Sitting asiie of —Material 
irri gularity — Under statement of the value of 
the properly — Waiver, m°.xed question of fact 
and law—Agrenn nt to ivain, when valid — 
Sale proclamation , if to be published in each 
village. — If an under statement of the value of 
the property to be sold has been made in tho 
sale proclamation, which is calculated to mis- 
lead bidders, and to prevent them from offering 
adequate prices or from bidding at all, and the 
Bale has thus resulted in a prioe altogether 
inadequate, suoh ruis- fcatement must be treated 
a9 a material irregularity in publishing or con- 
ducting the sale, and the special remedy provi- 
ded ins. 311 becomes applicable. (20 A. 412. 

F. ) There need not be separate proclamation 
in each village, unless proper notice of tbe s.He 
oould not otherwise be given. A question of 
waiver is a mixed question of fact and law. i 
An agreement to waive any objections to the sale ! 
entered into by parties is valid and operative, 
only when sanctioned by the Court ; whero the 
Court withholds its assent, and declines to pass 
au order on the basis of the agreement of the 
parties, the matter is sot free, and the judg- 
ment debtor cannot bo regarded a3 bound by 
the offer whioh he has made. (9 C.L.J. 251, 
36 C# 432, F.) Qucere : — Whether an agree- 
ment to waive all the rights of a person to seek 
the protection of a Court of Justice, against. ; 
fraud upon the prooess of tho Court itself would j 
at all be enforood? BASSANTA KUA1ARI GUHAN 
v. RAMKANAI SEN PODDAR, 13 G L J. 192 = 9 
Ind. Cas. 698. 

(4260) — O. 21, r. 90 ( = s. 311, Civ Pro. Code. 
1882)— Interpretation. — Tho words “ any person 
whose immoveable property has been sold ” in , 

s. 311 of the Civ. Pro. Code, are sufficiently wide ' 
to include a person, who alleges that the pro- | 
pertv sold in execution is his, but is neither the 
decree holdc-r, nor the judgment debtor, nor 
tho auction- purchaser. Abdul HUQ MOZOOM- 
DAR v. MOH1NI MOHUN 8HAHA, 14 C. 240. 
[Overruled, 15 C 488, F B., F\ 12 A. 440, F.B. 

= 10 A. VV.N. 103 ; R., 19 M. 137, 23 B. 450 ] 

(4261) — O. 21, r. 90 ( = Ciu. Pro. Code, 188?, 
s. 311)— Attaching creditor—" Decree holder 
An attaching creditor is not “ a person whose im- ( 
moveable property is sold ” within the meaning [ 
of s. 311, Civ. Pro. Cole, nor does^he come 1 
within the words “ deoree-holder ” whioh appear j 
in the seotion. Those words do not mean any , 
decree-holder, but only the decree-holder who 
brings the property to sale. MATUNGINI DaSSI 

v. Monmotha Natb Bose, 4 C.W.N. 542. ( 15 

G. 4S8, R. ; 10 M. 57, 15 A. 318. 16 B. 91,-Dtss,, 

20 C. 673, 21 C. 200, 2 C.W.N. 126, D.) [ Appr ,, 

6 C.W.N. 57 ; Cons., 29 C. 548.] 


(42621-0. 21, r. 90 («Cit>. Pro Code , 
A-.t X of 1877, s 311) — Interpretation . — 
The words “ any person whose immoveable pro- 
perty has been sold ” in s. 311 of the Civ. Pro. 
Code refer to property de facto and not to 
property de jure, and do not inolude a person 
that has purchased the suns property at a 
prior execution e-tle, when such sale bag not 
been confirmed. BHAG .BUTTI CHURN UHUT- 
TACHARJEE CHOWDHRY V- BlSHESHWAR 
Sen, 8 C. 367= 10 C.L.R. 441. [R. t 10 C. 497, 
13 C. 346, 23 B. 181, 23 B, 450.] 

(4263) — O. 21, r. 90 l -Civ. Pro, Code.. 1882, 
s. 311)— Lecus standi of stranger to decree. — 
The test of whether a petitioner under s. 311, 
Civ. Pro. Code, has a locus standi or not is to 
consider whether he would be entitled to bring 
a suit to contest the sale or to reoover the pro- 
perty. TlMMANNA BaNTA v. MaHABALA 
BHatta, 19 M. 167 = 6 M.L.J 24. [R., 23 B. 

450.] 

(42641—0. 21, r. 90 (=s 311. Civ, Pro. 

Code , 1882 )— Receiver — Sale— Realize— Inter, 
pr elation. — The provisions of s. 311 of the Civ. 
Pro. Code. 1882, apply to sales made by the 
reoeiver appointed by the Court. Under an 
order of the Court, the receiver had “ power to 
get in and realize tho estate of a deceased 
person : Held, that the word “ realize ” in the 
order must be construed so as to include the 
power of sale. FATMABAI v. ABDOOL SUCCOOR, 

6 Bom. L R 1140, 

(4265) — O. 21, r. 90 ( = Ciu. Pro. Code, 1882, 
s. 311), matters to be piooed by applicant under 
— Flea of want of jurisdiction in executing 
Court not raisable by the applicant. — S 311 of 
the Civ, Pro. Code, provides that the person 
applying to have sale in execution set aside on 
the ground of material irregularity in publish- 
ing and conducting the sale cannot sucoeed 
unless he proves that he had sustained substan- 
tial injury by reason of suoh irregularity. (15 
I.A, 171, 21 C. 66, R.) An applicant under 
s. 311 cannot bo allowed in his application 
under the seotion to allege that the sale was 
null and void by reason of want of jurisdiction 
in tli9 Court by whioh the sale was held. On 
suoh au application the applicant cannot obtain 
a declaration that, by reason of the want of 
jurisdiction to sell in the execution Court, the 
sale in null and void. An order settiug aside 
the sale to which suoh an applicant may be 
entitled is entirely different from a declaration 
that the sale is null and void ab initio. The 
words ' set aside ’ occurring in the section are 
inapplicable to the case of a sale whioh is null 
and void. SHIRIN BEGAM v. AGHA ALI 
KHAN. 18 A 14 1 = A W N. 1896, 9. \F., 29 

A. 273 = 3 A.L.J. 140 = A.WN. 1906,3; R. t 
1 O C. 186, 21 A. 140, 6 O/J. 61.] 

(4266) — O. 21, r. 90 ( = dv. Pro. Code, 1877, 
s. 311)— Sale in execution^of decree —Power to 
set aside [ without application.— A Court is not 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued • 

competent to set aside a sale in execution of a 
decree, without boing moved so to do either by 
the decree-holder or judgment-debtor, by appli- 
cation made under s.311. Civ. Per. Code. 1877. ' 

Ram Narain v. Bishamber Nath, A.W.N, 
1882, 1. 

(4267) — 0. 21. r. 90 ( = s. 311, Civ. Pro. 
Code, 1892 » — Sole in execution of decree, appli - 
cation to let aside — Material irregularities in ' 
-publishing and conducting sale— Substantial ' 
injury, evidence of — Evidence that substantial i 
injury was due to moterial irregularity. — In a | 
proceeding under s. 311 of the Code of Civil j 
Procedure, the judgment debtors proved that j 
there had been material irregularities in pub- 
lishing and conducting the sale and that tho 
property had fotohed muoh less than its market 
value. There was no dircot evidence connect- 
ing the irregularities with the lowness of the 
prioe, but the Subordinate Judge had inferred 
that the latter had been oaused by the former. 
Held, that such an inference might he drawn 
and that in a case under s. 311, Civ. Pro. 
Code, it is not necessary to produoe a witness 
or a dooument to prove that people were in faot 
deterred from bidding by the irregularity oom- 
plained of. The Court must find that there ha 9 
been substantial injury to the person oonoerned 
and that suoh injury was caused by the 
material irregularity oomplained of, but these 
are faots which must be determined aooording 
to the ordinary rules of evidenoo. There is no 
speoial rule applicable to oases under this 
seotion. ZAKI HASAN v. SAMBHU DAYAL, 6 ! 
0 C. 61. 

(4269) — O. 21, r. 90 (= 1892, Civ. Pro. Code, 
s. 311) — Execution sale, validity of — Substan- 
tial damage, p'oof of. -An objeotion to the j 
validity of an excoutiou-sale of laud, on tho * 
ground of the omission to state tho amount of 


the revenue on it iu tho sale proclamation, ; 
though it would have been properly taken in ! 
tho first Court, wmld not of itself bo sufficient 
to invalidate tho silo ; under s. 311 of Civ. Pro. 
Code, substantial damage must be proved as a ! 
diroot cons»quoneo of tho non-statement of the ■ 
revenue. [R. 21 C. 66, P.C. ; Appr.. 1 1 Bom. L. 
R. 380.] Irregularity alono is not a ground for 
sotting aside a sale. Thoro must bo somo sub- 
stantial injury in consequonoe of tho irre- 
gularity, and that must bo proved by tho • 
applicant. Tho Court oamiot, without evidence, 
and upon a mere supposition, properly find that ! 
tho non-statement of tho revenue m the pro- 
clamation did causo an iujury to tho applicant ! 
by oausing au inadequate price to hid at the 

ealn. Macnaughtkn v. Maiiapir Pisushad 


SINGH, 9 C. 656= 11 C.L R. 494=10 1 A 23 

P C L/«\, 12 M. 19 P.C. Discussed, 11 O. 658 ; 
R.. II 0. 71. 8 13. 424, 1 1 C. 200. F.P, , 11 A 


333. 20 0. 599, 21 C. V99= 12 O.NV.N 757. 21 


C. 291, 30 C. 1, 6 O C. 61, 31 C. 815=8 C ' 
W.N. 696, 1 C.L.,) . 91=9 O.NV.N. 349 = 32 0. 
509, 9 O W N. *497 = 32 0. 542, U.B.R. 1907, 
Oiv. Pro. 311, G C.L.J. 163. J 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859)— continued, 

(4269) — 0, 21, r. 90 { — Civ. Pro. Code, 1882, 
s- 311) — Estimate by Court of value of property 
whether abwab shouli be includeiin — “Injury” 
what is. — Abwabs that used to be realised from 
tenants are illegal cesses and are irrecoverable, 
and the recovery of abwabs is made punishable 
if the tenant from whom they are taken insti- 
tutes a suit ; and so a Court o f justioe in a pro- 
ceeding arising out of an application under 
s. 311, Civ. Pro. Code, should not take abwabs 
into account in fixing the value of the property. 
Iujury means loss wbioh is wrongful, and when 
a person losses what be has been iu the habit of 
wrongfully gaining, it is no substantial injury 
or injury of any sort or kind. SHOSI BHUSAN 
8ADHU v. AHMED HOSSAIN, 7 C.W.N. 439. 

(4270) — 0. 21, r. 90 [ = old s. 311)— Auct ion- 
sale — Substantial injury. — A sale proclamation 
oould not be said to have oaused substantial 
iojury to the mortgagors within tho meaning 
of this seotion by reason of the \vocd9 *' Koi 
diriift nahin hua .” It is uot necessary to set 
out in the sale proclamation a oharge to which 
the property would not be subject in the bands 
of a purchaser after sale. Uuless it is proved 
that a possible bidder was prevented from bid- 
ding, tho procedure oannot be said to be pre- 
judicial to the interests of the mortgagors. 
MUSST. SARSUTI v. ISHRI PERSHAD, 30P.R. 
1899. [R., 132 P.R. 1906.] 

(427D-0. 21, r. 90 (=s.3ll. Civ. Pro Code , 
1882) — Material irregularity in conducting sale 
— Substantial injury.— In execution of a deoree, 
oertain zemindari shares, with oertaiu euoum* 
braoces, were proclaimed for sale. A day before 
the sale, the Court executing the deoree inti- 
mated to tho offioer conducting the sale, that a 
portion of the shares was not to be sold, and 
that the revised amount of the enoumbranoe3 
was to be notified at tho time of the sale. No 
fresh proclamation was issued. Tho judgment- 
debtor objected to the sales being confirmed on 
the grouud of material irregularity inasmuoh 
as a fresh proclamation was uot issued, nor 
wis the revised ammut of encumbrances noti- 
fied at the time of s\le: Held, that assuming 
that there wero material irregularities, tho sale 
oould not be sot aside without proof of substan- 
tial injury to tho judgment debtor by reason of 
such irregularities. Scmble—lt inadequacy of 
prico were established, it might perhaps be 
inferred that (ho injury was caused by these 
irregularities. SAJID ALT v. BINDRABAN, 1 
O.C. 14. [R., 6 0.0. 61 ] 

(4272) — 0. 21 , r. 90 ( = $. 311, Civ. Pro. 
Code , 1862) — Relation between proved material 
irregularity and in a iequ i cy>\f price, h t c cStab - 
lisht'xi. — Tho relation of cause md t fleet between 
a proved material irregularity and inadequacy 
of price may either be established by direct 
evidence or be iuferred, where such inference is 
roisotmble, from the uaturo of tho irregularity 
and the extent of the inadequacy of price. Tho 
notification of au euouinbrauco which did not 



2081 


THE ALL INDIA DIGEST, 


2082 


'■Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 

1877 * XXIII of 1861 and VIII of 
1859) — continued . 

really exist, is an irregularity that may oause 

inadequacy of the price. GURU BUKSH LAL 

v. JAWAHIR SINGH, 20 C. 699. (9 G. 656, 11 

C. 200, R ) [Ret. on, 6 C W.N. 636 ; R ; 21 

C. 799, 19 M. 219, 24 C. 291. 22 M. 440 = 9 

M.L.J. 190, 30 G. 1, 31 C. 815 = 8 C.W.N. 
696. 

(4273)— 0. 21, r. 90 ( = Civ. Pro. Cole, 1882, 
s. 311) Setting aside execution sale — Irregula- 
rity and injury, connection betimen.— Upon an 
application to set aside an execution-sale on 
the ground of irregularity, in the absence of 
evidence to 6how that the injury is the result 
of the irregularity, it is not to bo presumed, 
from the proved existence of irregularity and 
injury, that the latter has occurred by reason 
of the former. SATISH CHUNDER Rai CHOW- 
DHRI V. Thomas, ll C. 658. t9 G. 656= 10 
I. A. 25, Expld ; 11 C. 74 and 11 C. 200 R.) 
[/' , 18 C. 4o6 ; R., 6 C W.N. 44 ] 

(42741—0. 21, r. 90 ( = .«?. 311, Civ. Pro, 
Code , 1882) — ' Sale' — Sale of property in l ts — 
Sale separate o.s regards each ht—Misdescriolim 
as regards one lot —Applicability of s. 3 11, to 
each lot. — Where a property is sold in lots, the 
‘sale’ referred to in s. 311, should not be 
confined to the sale of all plots, but it applies 
to each sale. In suoh a case, there are in fact 
separate sales to each purchaser, though all the 
sales might have taken place under one procla- 
mation of sale. The faot that one person 
happened to buy all the lots can make no 
difference in this respect. The sale of a particu- 
lar plot alone may be 6et aside under s. 311, 
Civ. Pro. Code, on the ground of misdescription. 
M.S« Ramachendra AIYAR V. PRIMATH1 
AMMAL, 9 M.L T. 250. 

(42.75) — O. 21, r. 90 ( = $.311, Civ. Pro Code , 
1882) — Auction, sale— Fraud— Irregularity end 
fraud in conducting sale in execution of ae ree 
— Proof of fraui to be clear and specific— Oonn 
of proof — Inadequacy of price fe tched no proof 
of fraui — Arrar.gement between persons not to 
bid against each other no '‘'fraui" — Incoynpe- 
tency of Divison Bench to re-open questions 
decided by a Single Bench in the order of 
reference d a Division Benh . — Certaiu pro- 
perty of J was attached and sold in execution 
of a decree parsed against him in favour of M, 
and purchased by S in auotion. J applied for 
cancellation of the sale on two grounds. (1) Ir- 
regularities in connection with the proclamation 
and conduct of the sale. *2) Collusion between 
the purchaser S who was a relation of the 
Nazir, the Nazir and the decree-holder M, as 
a consequence of which two causes it was 
alleged the property which was not less than 
Rs. 18,000 in value was knocked down to S for 

1 „ LJ n 1 f.Dn T 1 U Q F) i e f . r i o t .Tnrlca fnnnrt 


only Ks. 1,500. The District Judge found 
against J as to ground (l) and dismissed the 
application. On appeal to the Chief Court, 
Chatlerji, J. concurred in this fiading, but 
remanded the case for enquiry a9 to ground 
No. (2) relating to the alleged fraud. The 

C. II — 131 


Ciy. Pro. Code, (Acts Y of 1908, XIV of 1892 

2 XXIII of 1861 and 

1859) — continued , 

District Judge in his return found That the 
That" t rj ea “ y ‘‘a °u the day ° f the eaIe - 

lhat the Nazir and the auotion. purchaser 8 
were ocnneotions by marriage, and that the 
allegation that there was eDmity between the 
Nazir and the objector was false. To at t [, e 

Ra tr i D 8 000 Ta ir rh° f f ^ , property wae about 

v i ?°P 1 the t,ma of sale . though it wa« 

knocked down for Rs. 1,500 only. That there 

were reasons why this property should have 

been sold at a sum which prmia facie appears 

acts The/ qUate ' , That> dis P“ aa ll these 

On h . 13 n ° P - r °° f 0f the fraud alleged, 
On the return coming up again before Chat- 

' /•’ the laa rnad J“ d 8« referred the case to 
R u n mu Bench, Beld. by the Division 
enoh That it had no power to re-open the 

2°“° , ths Alleged irregularities upon 
which Chattel *i, J. had given his deoision 
sitting as Bmgle Bench. The onus at proving 
fraud rests upon the party alleging it, and that 
in every case a plea of fraud must precise 

““ IT ‘ U ‘ tS p ? nioulars - F™ud is not 
be lightly presumed, but must be established 

by dear and definite evidence. And in the 

present case, though it is impossible to denv 

f°rana m3ta t n° es Whloh sa ^ sst ooiluaion and 
raud on tho part of the auotion-purohaser the 

deoree-holdor and the District Nazir ’still 

posit, ve proof of such fraud is wanting That 

h r,T a , n ’ aa 5’, rea f°' 15 why bidders should 

fh»r ? r „ beea . ,octh <”ming at the sale, and 
therefore the price fetched <R S . J,500l could 

not be considered as an inadequate price 

Assuming for the sake of agrumentthat M the 

decree-holder, and S. the auction-purchaser 

actually conspired together not to bid agrinst 

ea , M °u <\‘ a0t which is by no me^ns 

established on the evidence), fraud would not 

thereby be established. In such eases all that 
can be required of purchasers is that they should 
abstain from breaches of trust and from inti- 
midat'on or falsehood in keeping off bidders 
FT. SEWA DAT PERSHAD v. GHULAM Nap?' 
150 P.W.R, 1909. ,90 hi. 233, f.c F , ’ 

G'276) — O. 21, r. 90 ( = s. 31 1 fin , 
Code, 1882 )— Application under s. 'dll. Civ Pro 
Code— S. 18, art. 166, Limitation Act {XV of 

1877). An application under s. 311, Civ -Pro 
Code, on the ground of fraud, may be made 
within the same time after the knowledge of the 
fraud within which an ordinary application 
may be made under s. 311. Civ. Pro. Code if 
the application raise a question, (between par- 
ties to the suit), falling under s. 244 Civ Pro- 
Code. The period of limitation, for such an 
application by a judgment-debtor, will be oom 
puted from the time when the fraud first 
became known to him and it is immaterial that 
the sale was confirmed. MOHSNDRO Naratn 
CHATURAJ V. GOPAL MONDUL, 17 c 76Q i\a 
C. 679, Diss.) [Z?., 21 A. 140.] ^ {U 

(4277) O. 21, r. 90 ( = old s. 311 )-ApplPn> 
tion to set aside sale— Auction-purchaser not a 
party -Effect.— Tais section does not state that 
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an application made under it shall not be 
received, unless the auotion-purchaser is made a 
party. SEWAK RaM v. KUNDAN LAD, 3 P.R. 
1897. 

(4278) — 0. 21. r. 90 ( = Cir. Pro. Code, 1882, 
s. 31 h~-J ndgment- de f tor , a . plication by, to set 
asida sale on ground of irrtftu'a i'y — Burden cf 
proof. — Wheu a salo has taken place in execu- 
tion of a decree, in due course of law, under 
the order of the Court having the execution of 
that decree, it must be pnma facie presumed 
to be a legal sale, and any one who seeks to set 
it aside must establish that it is open to such i 
objeotious, either in law or in facr, as would j 
entitle him to set it aside. So, when a judg- j 
ment-debtor has applied under ». 311, Civ. Pro. , 
Code, to set aside an execution-sale on the 
ground of irregularity, the burden of proof is 
upon tho judgment-debtor to substantiate his 
objections to the sale. JODHA SlNGH v. BHUP 
SINGH, A.W.N. 1887, 117. 

(4279)- O. 21. r. 90 ( — s. 311, Civ. Pro. Code, 
1877) — “ Matey ial irregularity ” invalidating 
a Court-sale under s. 311 of the Civ. P‘.o. 
Code, instance of. — Where a intending bidder 
at a Court-sale \i.e., the decree holder) uses 
language iu disparagement of property for 
deterring by-standers from bidding for it, it is a 
‘‘material irregularity ” rendering the sale in- 
valid. RUKHINEE BULLUHH v. BROJONATH 
SIRCAR, 5 C. 308. [Z>., 17 C. 152.] 

(4280) — O, 21, r. 90 ( = Cit». Pro. Code , 1877, 
s. 31 1) — Extcut ijn sal — Fa hire to affix copy of 
sad.cprfcl imat'un — MaUrint irr>gu a>ihj- Kxe - 
C7U on sale — lnadcqua j of p ri t— Preemption 
—The imiSMon to aflix a copy of tho sale 
proclamation lo seme conspicuous part of the 
attached propt ri j^is a m tier in 1 irregul tritv wiih- 
in the meaning oi 8. 3 11 of the Code, [ij-pr., 
11 C. 74; R., 11 A. 333 = 9 A.W.N. 115, 19 
M. 219.] On proof of the great inadequacy 
of the price obtained at an execution sale 
of property, and ul the faot cf a material 
irregularity in publishing or conducting the 
sale, there arises a presumption that the inade- 
quacy in price was caused by tho irregularity. 

Kalytara Chowdhrain v. Ram Coomar 
GOOPTA, 7 C. 466 = 9 C.L.R. 114. [11. t 1 O.C. 

186 .] 

(4281)— 0,21, r. 90 (=s. 311, Cit> Pro. Code , 
1882)-- Execution of decree— Contribution suit 
— Decree p.is cd severally against dvbloi s—Solo 
of joint property of (lectors in execution — Ir- 
regularity — In execution of a deoree passed 
against several persons severally, a property held 
by them jointly was sold ; Held, that this was 
a material irregularity and, if substantial loss 
was the result of it, the sale ought to be set 
aside. SURENDRA NATH PAL v. AKHOY 
Kumar Pal, 9 lnd. Cas. 647. 

(4282) — 0. 21, r. 90 ( = s, 311, Civ . Pro. 
Code, 1882)— Irregularity— Property to be dealt 
with by ColUc.or , sold away by Court. — Where 
property which was sold under a deoree is 


Cm Pro. Code (Acta Y of 1908, XIV of 1882./ 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

property whioh had been granted to the judge- 
ment-debtor for good; services and in conse- 
quently such as should have been sold by the 
execution being transferred to the Revenue 
Court (which was not doDe) but all the orders 
were passed aDd issued by the Munsif, the 
proceeding is more than an irregularity and 
the sale ought to be set aside. BANKE LAL 

v. Muhammad Husain Khan. A.W.N. 1887, 

32. [R., 11 A. 333, 18 A. 141.] 

(4283) — 0. 21, r. 90 ( — Civ. Pro. Code, 1882, 

5. 311) — Material irregularity— Sale advertised 
for 12 Noon, taking place at 5 PM. — Delay — 
Low ptrhe. --In an application by the judgment- 
debtors to set aside a Court-sale under s. 311 r 
Civ. Pro. Code, on the ground of material 
irregularity in conducting it, where it appeared 
that the sale was advertised for 12 O’clock and 
did not take place until 5 P.M., and no notice 
was given to the intending purchasers present 
at noon that the sale would take place at 
5 P.M. and tho property was estimated at the 
value of Rs. 5,000 and was sold for the sum of 
Rs. 30, and only two bidders were present, one 
of whom was tho deoree holder, held that there 
was a material irregularity iu conducting the 
sale within the meaning of s. 311, Civ. Pro. 
Code, and that the sale should be set aside, 
Under ordinary circianstftDces, it is an irregu- 
larity to delay a sale for hours. Wbon such 
a delay takes place, the cause for such delay 
must bo explained, and it must be shown that 
no damage had been occasioned by such delay. 
KALLU v. Buudayya, A.W.N. 1887, 129. 

(4284)— O. 21, r. 90 ( = oW s. 311 )— Omission 
to git samtion of Pin an. ial Covimusioner — 
Irregularity. -^-Tho omission to get the sauotion 
of the Fiuaucial Commissioner [Vide Notifica- 
tion No. 1297, 10th Sop , 1S95) is a material 
irregularity iu the publishing or conducting of 
tho salo within the meaning of s. 311 and the 
sale can bo set aside on that grouud. HAZURA 

Singh v. Baldeo Das, 9 P.R. 1888. (6 P.R. 

1882, R.) 

(4285)— 0. 21, r. 90 ( = Cit>. Pro. Cede, 1S82, 
s. 311) — Adjournment of sale withoiu fresh 
proclamation with consent of judgment-debtor — 
Objtction to sale by aiHdher attaching creditor 
for leant cf proclamation. — Certain property 
i attaohed in execution of a deoree was brought 
to sale in execution of another deoree against 
the same judgment-debtor. The sale was 
postponed from the proclaimed date to another 
day, the judgment-debtor agreeing that no 
further proclamation was necessary. The sale 
accordingly took place on the adjourned date 
without a fresh proclamation aud the property 
was purchased by the deoree-holder’s clerk. 
The other attaohing oreditor applied to have the 
sale set aside on the ground that it was irregulat 
and that in consequenoe it fetobed a low prioe. 
Held that beoause s. 291, Civ. Pro. Code, allows 
a sale to take place after an adjournment 
without a proclamation, if the judgment-debtor 
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Ciy. Pro. Code, (Act* Y of 1908, XIV of 1882, 

fs-foi 1877 ’ XXlU ol 1861 and VIII of 
looy) — continued , 

waives his right to the same, it does not follow 
cnat it la not oompeteot under any circum- 
stances for a judgment-creditor tc object to the 
sale taking place without a fresh proclamation 
or to impeach the regularity of the sale on the 
ground chat there has beou no fresh proclam- 
ation. If a judgmant oroditor dosires a fresh 
proolamtion to issue notwithstanding the 
waiver of the judgment-debtor, and the Court 
deohnes to allow it to issue, that wsuld be a 
good ground on whioh the regularity of the sale 

by tha J ud 8 m,)Dt oreditor. 
™ 8 ‘ PAf « CHETTIAB v. DHaNJI Settu, 
m, 31 1. 


(1886) — O. 21, r. 90 (Civ. Pro. Code, 1882, 
s. 6U)— Conducting a sale before t Tin advertised 

111 proclamation — Material irregularity. 

Conducting a sale in .exeoucion oi a decree 
before time advertised in the proclamation for 
sale the hour advertised being 10 A.M , and 
the hour at which the sale took place being d 

A. M. is a material irregularity in the conduct 
of the sale, within the meaning of s. 311, Civ. 
Pro. Code. SIT PVVAN v. NGWE THAIN, i L. 

B. R. 123. (16 C. 701, Diss ; 21 C. 291, F.) 

(4297;— -O. 21, r. 90 ! = s. 311, Civ . Pro.Code, 
1882i Execution salt — Holding the sale at an 
earlier h jut tain that mentioned tn ptoctama - 
tion Material i> r, gu'^rtty — Onus of proof. — 
An exeoution-sale Uua at an earlier hour than 
that notified in tbe proclamation of sale is not 
▼oid, but is only a material irregularity. The 
person affected oy such bale may apply, uoyder 

8. 311 oi the Cjuc, to set aside ihe bale. But in 
order to sjuoceeu in his application, he must 
prove that su ost miial injury resulted from the 
irregularity Kak THAN CHETTI v. PaLA- 
HEAPPA CHETTI, U B R. 190?, Civ. Pro. 

9. (7 A. 269, 676, 21 C. 66, 24 C. 291, 
20 M. 159, 11 VV.B. 320, 15 W.R. 318, 10 l.A. 
25 P.C., 15 l.A. 171, P.G. = li M. 19, 27 l.A. 
216, P.O.<=23 B. 337 and 6 C.VV.N. 48, R.) 

(4288)— O. 21, r. 90 (-Civ. Pro. Code, 1877, 

8. 311) — Sale in execution — Material irr.gu - 
lamty in publication. — The irragulanty of fixing 
up of the notice of the intended exeoution sale 
of one paiti ol a mahal at the chaupal of a 
different paiti of the same mahal, was not a 
material irregularity in the terms of s. 311, 
Civ. Pro. Code. MaWASHIKhan v. RUPRam, 
A.W.N. 1881, 166. 


CiY 'x r of C l°87? ( xxm ° f , 1908 ’ XIV ° f 188 2i 

01 1661 and vm 

ation of bidders by decree-holder, effect of —A 

a nn!°f h ° ldet havlIig obtainea leave to bid is in 
a posmon in no way different from that of anv 
other bidder. 9. 3n t Civ Pro rw»« .. . y 

material irregularity with ‘its resulting k!eTto 

in the° WD 7 eLfcing a8,de hia Purchasf, just as 
fhaf h fu °i aQyother purchaser. The faot 
that, on the date of the sale, an agreement was 
n er 0d lnto between such 

awlv f! rSOn ’ the forffi er undertaking to sell 

fatter for pr ° P “ ty ’ When Phased, to The 
latter for a particular amount, the agreement 

constituting a concert between the two to dTa 

suade intending purchasers from bidding at 

the auction, was held not to be a sufficient 

ground for setting aside the sale on an ® * 

t.on under s. 311 of the Code. Also, even ?f The 

obligation on the part of deoretholde? tThave 
disclosed such agreement to the Court so that 
bis omission to disolose the same- to the Court 
could not render the leave to bid granted * 

tual, in the absenoeof any alleeatinn eo " 

frand upon the Court that sweated the dTTref 

pie te dTmd er the sTnotmn’oUhe* 

every case, but the principle ig clear u 

that a party shall not be condemned in Court 

on allegations which turn on evidence and tir u 
he has not been lA to rebut by Sje It 
IS always unsatisfaotory to reverse a ‘ , 
the reason that the ground on wWch TrVf 

was not #bat on whioh the ^ U rdsfcs 

issue. But it is obvious that* grew i°ni?V*° 
may be done by shifting the issue in the Court 
of appeal and eo deciding without due invest; 

P C =2 Bom. L.R. 640 = 7 Sar 681 17 n^’*o * 
il.l [Expl , 6 C.L.J. ill : B , j 5 ^ l J 4 i 848 . 

1 C.L.J. 85, 36 C 226= 13 C W.N, 18 = 9 rT ^ t' 

244 = 4 M L.T. 421, 150 P.W.R. 1909. J • J ‘ 


(42891—0. 21, r. 90 ( = s. 311, Civ Pro. Code, 
1877) — Sale in execution on a holiday.— The 
sale of immoveable property by an arnia of the 
Court on a close holiday, is nos illegal, nor is 
it an irregularity or illegality, in publishing or 
conducting the sale, suoh as would vitiatg it. 
BISRAM MAHTON v. 8AH1B UN-NlSSA, 3 A. 
338. [F. t A.W.N. 1882, 169; R., 9 A. 366.] _ 

(4290) — O. 21, r. 90 (=>Civ. Pro. Code, 1882, 
l. 311) — Purchase by decree-holder on leave to 
bid— Application for cancellation of sale-Dicsu- 


(4291 92) O. 21, r. 90 ( = s. 3ii p 

Cede . 1882) Sale in execution * interim J2* 
by appellate Court-Sale completed before 

order communicated— Effect In an '°J 6 8 a V 

to set aside a sale unde/f 3 l^ cfT p?^ 0 " 
the appellate Court ordered stay of tho 0*1®’ 
petitioner depositing R a . TS OOO w.th n °“ 
month. Before the order of stay of , t w ‘ 
communicated to tbe lower Court, the sale Zl 
completed On obieotion being t’alren thTtThe 
power of the lower Court was suspended on lE! 
High Court passing the order, held, that the 
order only become effective when oommunioated 
to the lower Court and that the eale was valid 
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€Iy. Pro. Code (Acts Y of 1008. XIV of 1892, 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

and not liable to be set aside. MUTHU KTJMA- 
RASAMY v. KUPPUSAMY, 6 M.L T. 159 =3 Ind. 
Cal 82 = 33 M. 74. (1 C.W.N. 226. F.\ 33 C. 

927, D.) 

(4293)— 0. 21, r. 90 < = s. 311. Civ. Pro. 

Code , 1882)— Sale proclam ition— Understate- 
ment of value of proper ty bij decee-holder— 
Fraud — Dissuading possible purchasers Sef* 
ting aside sale.— Where property has been sold 
at auotion for its fair value, although there was 
in the sale proclamation an under-statement of 
the value of the property ou the part of the 
deoree-holder. the sale cannot be 9et aside, on 
the ground that there wab such gross under- 
statement as itself amounted lo fraud and 
dissuaded possible purchasers from bidding for 
the property owing to some defeot iu its title, 
because the under-statement hasuot resulted in 
the property being sold at a loss. TARUBALA 

DASI v. MONI LAL D4S. 1 Ind. Cae. 246, (2 0. 
W.N. 550 = 20 A. 412 = 25 I. A. 146, 13 O.W N. , 
249 = 9 C L J. 165, P.C. =6 A.L.J. 34 = 5 M L. ( 
T. 126 = 11 Bom. L.R 227 = 1 lud. Gas. 122, D,. | 


Civ. Pro. Code (Act* Y of 1908. XIV of 1882, 
X of 1877, XXLLI of 1861 and VIII of 
1859) — continued. 

therein, it must have survived to the applicant 
on the death of his brother and thereby become 
his exclusive property, and when a person seeks 
to set aside a sale by reason of a title adverse to 
that of the judgment-debtor at the date of 
attachment, his proper remedy, as observed in 
15 G. 488, is a regular suit aDd not a proceeding 
under s. 311. SUBB \RAYUDU v. PEDDA 
8UBBARAZU, 16 M 476. ( Apvr ., 23 B. 450 ; 

JR., 19 M. 167 ; Dist., 22 M. 68 ] 

(42961—0. 21, r. 90 ( = s. 311 Civ. Pro. Code , 
188*2)— Application lo set aside sale— Dismissal 
for default— Apoeal — Aajoummmt —Illness. — 
An order dismissing an application under s. 311, 
Civ. Pro. Code, on the ground of the non- 
aooearanoe of the applicant, is appealable. 
Where the parties were ready with their 
witnesses, but the case was adjourned for want 
M time, and, on the date fixed for hearing, the 
apuliomt wanted time on the ground of illness 
supported by a medioal certificate from a Civil 
Hospital Assistant, but the Court refused the 
application. II rid — That, in the circumstances 
of the case, theord^r was bad. and tb* case was 


(4294)— O. 21, r. 90 ( = *. 311 C v. Pro. Code, \ 
1882 ) — 14, Limitation Act. — Certain lands J 
belonging to the appellant were sold in execu- 
tion proceedings on the 8th May, 1897. On the 
17th May, 1897, the applicant applied to the 
Oollcotor to set aside the sale as the property 
was sold at an under-value He, again, applied 
on the 6th August, 1897, to the Civil Court to 
have the sale sot aside. Held, that the second 
application was time-barred ; that the Collector 
having bad no jurisdiction to eutortain the 
application made to him, tho first application 
oould not savo limitation under s. 14 of the 
Limitation Aot ; and that tho secoud applica- 
tion oould not be Considered to have beeu made 
under s. 311 of the Civ. Pro. Code, as it was 
baaed on other grounds and contained addition- 
al prayer^ for relief. N ARA YAN v. RUSUL* 
KHAN, 1 Bom. L.R. 33 = 23 B. 831. 

(4295)— O. 21, r. 90 ( = Ciu. Pro. Code , 
1882, s. 311)— Sale sought to be set aside 
on claim adverse to judgment-debtor— Regular 
suit, not application, tho proper remedy. — A sale 
of oertain property had taken place in execu- 
tion of a deereo making tho widowof the deceased 
judgment-debtor a party to the proceedings in 
execution. A brother of the judgment-debtor 
applied, without making tho purchaser a party 
to his application, for tho sale being set aside, 
stating that he was the undividod brother of the 
judgment debtor, and tho property was that of 
thoir joint family, and also alleging material 
irregularity. Tho Court of first instance 
dismissed tho application. The lower Court 
made tho purohasor a party, but erroneously 
prooeoded to deoido upon tho evidence recorded 
when the purchaser was no party. Tho proper 
course for tho applicant was held to bo a regular 
suit and not his presont application. If tho 
property attached and sold was joint as stated 


remanded. HliOJA SUN DA R ROY CHOWDHURY 
v. MoTl LAL MOZUMDAK, 14 CWN. 573 = 5 
lud. Cas. 493. 

(4297) — O. 21, r. 90( = s.31l,t iv. Pro Code , 
1882) — Application to set asile sale — Stcond 
appeal to High Court against appellate order 
dismissing application. — No second appeal lies 
to the High Court agaiust au appellate order 
confirming tho ordor of a Court o* first instance, 
dismissing au application to set aside a sale 
under 6. 311, Civ. Pro. Code. 1892, DORAIRAJA 
PILLAY v. Veeranan ambalam, 8 Ind, Cas. 
83 = 9 M.L.T. 171. (19 M. 29, F.) 

(4297 -a)— 0.21, r. 90— Execution ct decree— 
Sale — ApplicatioJi to Stt aside — Material irrd- 
gularity in publishing or conducting sale.— Held, 
that a sale held by » Court in execution of a 
decree is not liable to be set aside, when no 
material irregularity in publishing or oouduot- 
ii) g tho same is proved. MUSSAMMAT NUR 
JA1UN BEGAM v. RAI GlRDHABI LaL, 222 
P.L.R. 1911. 

(4298)— O. 91, r. 90— Sale of mortgaged 
property in execution of rent-decree — Purohase 
by landlord — Application by mortgagee to set 
aside tho sale, maintainability of — See BEN, 
ACT VIII OF 18S5, s. 153, 1 C.L.J. 454. 

(4299)— O. 91. r. 90 — See BEN. ACT VIII OF 
1985, s. 153,9 C.W.N. 7*21 = 1 C.L.J. 476-32 
C. 957. F.B. 

(4300)— O. 91, r. 90— Applications under 
s 311, Civ. Pro. Code, and s. 174, Bengal 
Tenancy Aot — Withdrawal of former applica- 
tion — Effect — See BEN. ACT VIII OP 1635a 
s. 174, 13 C.W.N, 591 = 1 Ind. Cas. 804, 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1832, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(4301) — O. 21, r. 90— See APPEAL-DECREES 
AND EXECUTION OF DECREES, 21 M. 417 = 

8 M.L.J. 77. 

(4302)— O. 21, r. 90— Soe EXECUTION OF 

decree— execution by Collector, 25 a. 

355 = A. W.N. 1903, 69. 

(4303)— O. 21, r. 90 — Formalities to be 
observed preliminary to sale, non-compliance 
with — Effect — Error in warrant of attachment, 
effeot of — Application to set aside sale on the j 
ground of irregularity — limitation — See EXE- 
CUTION of decree- Miscellaneous, 40 
P.K 1910 = 63 P.W.R. I9i0 = 6 Ind.Cas. 713 = 
211 P.L.R. 1910. 


(4304)— O. 21, r. 90 — See INJURY, 7 C.W. j 
N. 439. 


(4305) — O. 21, r. 90 — Application to set aside 
sale — Effeot of minority— See LIMITATION 
ACT, 1903, S3. 6, 8, art. 166, 5 P.L.R. 1910 = 

6 Ind. Cas. 488=118 P.W.R, 1910. 

(4306)— O. 21, r. 90 — Application to set aside 
exeoution sale after period of limitation — See 
Limitation act, 1908, s. 18. 14 c. 679. 

(4307)— O. 21, r. 90 — See LIMITATION ACT, 
1906, 6. 18, art. 166, 1 C.W.N. 67. 

(4308)— O. 21, r. 90-S<?fi LIMITATION ACT, 
1908, art. 12 (a), 2 Bom. L.R, 927 = 25 B. 337. 

(4309)— O. 21, r. 90— See RIGHT OF SUIT- 
BALE IN EXECUTION OF DECREE, 10 C. 496. 

(431G) — O. 21, r. 90 — See SALE— GENERAL, 

7 G. 163. 

(4311) — O. 21, r. 90 — See Sale— Sale for 

ARREARS OF RENT— MlSCtiLLANEO US, 7 C. 
723. 

(4312)— O. 21, r. 90— Irregularity in publish- 
ing sale to be dealt with under— See TRANSFER 
OF PROPERTY ACT, 1892, s. 99, A. W.N. 1908, 
49 = 5 A.L.J. 121 = 30 A. 146, 

(4312-n) — O. 21, r. 90— See NOS. 71. 192, 
913, 926, 977, 978, 979, 9*4, 1023. l027, 1033, 
1037, 1045. 1046, 1047, 1048, 1049, lObO, 1051, 
1052, 1053, 1054, 1055, 10^6, 1057, 1058, 1059, 
1060, 1060-a, 1061, 1032, 1063, 1064, 1065, 1036, 
1067, 1156, 1156, 1266, 1528, 1529. 1530, 1531, 
1532, 2195 2196, 2)97, 2198, 2246, 2740, 2883, 
2912, 2913, 3000, 3023, 3U23 a, 3351, 3355, 
3458, 3630, 3785, 3787, 3788, 3912, 3934, 3940, 
3964, 4051, 4052 b, 4034, 4066, 4067, 4069, 
4070, 4071, 4072, 4073, 4074, 4075, 4076, 4077, 
4078, 4Q79-a, 4081, 4082, 4083, 4097, 4099, 
4100 4101, 4102, 4103, 4104, 4105, 4147, 4156, 
4158] 4164, 4167, 4168, 4177, 4248, 4249, 4250, 
4251. 4252, 4053, 4254, 4255, supra. 


Civ. Pro. Code (Acts of 4908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(4313) O. 21, r. 90, s. 50— See SALE— BALE 
IN EXECUTION OF DECREE— 8ETTING ASIDE 
SaLE, 1 O.C. 155. 

l 1 ’/- 90, 5. 68 ( = Civ. Pro. Code , 
877. ss. 3l l. .320)— Sale of ancestral estates — 
Sale by Collector— Rule XI J of Rules made by 
i.ocat Government under s. 320 , unaer Notifi- 
cationNo. 671 of 1880, dated SOtk August, 1880. 
~13y Rule XII, it is intended that Collectors 
should apply to applications of judgment-deb- 
tors whose immoveable property has been sold 

- d V he praotioe and procedure 

that have always been applied by the Civil 
Courts in euoh oases. Collectors are expeoted 
to hear evidecce on issues dulv framed out of 
the objeotions preferred to them, and deter- 
mine the question before them judicially. 

KUAR v * Bhima Singh, A. W.N. 

iot>z, bi. 

(4315)— O 21, r. 90, ss. 68, 70, 71 — See EXE- 
CUTION OF DECREE — MISCELLANEOUS. A.W. 

N. 1885, 319. 

(4316) — O. 21. r. 90, ss. 68,70. 71— See Sale 
Sale in execution of decree — set- 
ting ASIDE S.^LH, 4 A. 382 = A.WN. 1882, 77. 

(4317)- O. 21, r. 90, s. 104, O. 43, r. 1— See 

appeal— Miscellaneous, 27 c. 414. 

(4318) — O. 21, r. 90, s. 104, O. 43. r 1 

O. 9. r. 9-See APPEAL— DECREES AND EXE- 
CUTION OF DECREES, 11 M. 3)9. 

(4319) -O. 21, r. 90, ss. 144 (1), 141 ( = ss. 311, 
583 and 647. Civ. Pro. Code . 1882)— Restitution 
of possession o/ prrperty taken in execution of 
drcree Oraer of appellate Court setting aside 
dis77iissal of objection to sale, restitution of pos- 
session of property cy Court under— Execution 
of decree. The property of the respondents was 
brought to sale iu exeoution of a mortgage and 
was purchased by the appellant (deoree-holder) , 
The respondents’ objeotions under s. 311, Civ. 
Pro. Code, were disallowed by the Subordinate 
Judge, on appeal, the Court of the Judioial 
Commissioner held that he ought to have en- 
quired into the question whether a certain mis- 
take in the proclamation had deceived intending 
bidders, set aside the order, and direoced the 
Subordinate Judge to restore the application 
under s. 31 L to the pending file and dispose of 
it according to law. In the meantime, the 
Subordinate J udge had passed an order confirm- 
ing the sale, had given the appellant a certifi- 
cate of sale and had placed him in possession of 
the property. The respondents, on the strength 
of the order of the Judioial Commissioner’^ 
Court applied to the Subordinate Judge to put 
them back into possession of the property. Held 
that e. 583 read with s. 647 of the Civ. Pro. 
Code, provided for restitution of possession 
under orders passed in appeal, whioh did not 
amount to deorees, that the Subordinate Judge 
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•Civ. Pro. Code (Acts Y of 1008, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

had power to restore the respondents to posses- 
sion ; aDd that the effect of the order of the 
Judioial Commissioner’s Court, setting aside the 
dismissal of the respondents’ objeotions, being 
to put the parties back to the stage at whioh 
the objeotions were disallowed, the Subordinate 
Judge was right in doing so. Raja RaMPaL 
Bingh v. Lal Ramesh Singh, 9 0 C. 101. 

(4320) — O. 21. r. 90, O. 43, r. 1 — See APPEAL 

—Miscellaneous, 2 a, 396. 


(4321)— O. 21, r. 90, O. 47. rr. 4, 7. 9 —See 
Appeal— MISCELLANEOUS, 3 A. 316. 

(4322) — O. 21, rr, 90 to 92 (-ss. 311 to 313, 
Civ. Pro. Code , 1882) — Court sale— Mistake as 
to extent of property sold— Remedy of auction- 
purchaser.— A purchaser at Court sale, bringing 
a suit complaiDiDg that he was led into a mis- 
take as to the extent of the property sold, not 
having a remedy under the Civ. Pro. Cede, 
which provides only for the particular cases 
named therein (in ss. 311 to 313', still has the 
right to have the sale set aside, if it bo true 
that he has been induced by fraud to pay a 
larger sum for the property purchased than he 
would have had to pay if ho had not been so 
deoeivod. The remedy in such a oase, is Dot by 
way of an application under a. 313. Civ. Pro. 
Code, but by a separate suit. BlR.T MOHUN 

Thakur v. rat Uma Nath Chowdury, 20 
G. 8 =■ 19 I. A. 154, P C =6 Sar. 245. [F. t 24 
C. 682, l C.W N, 652 ; Afpl. t 27 C. 264 ; R. % 
12 O.P.L.R, 49, 25 M. 244. 10 C.L.J. 492.] 

(4323)— O- 21, rr. 90, 91, sch. TIT, rr. 4. 5, 6 
— See Collector, n a. 94, F.B. = a,W.N. 
1889, 10. 

(4834)— O. 21. rr. 90, 92 ( = Civ. Pro. Code , 
1882, ss. 311, 312)— Civ. Pro Cede, ss. 311, 
312, limitation for oppbeat on und< r apj lica- 
bility of s. 7 of the Limitati >n Act to — Confirma- 
tion of sale b fore expiry of time for ibjc:tion — 
Appeal.— Objeotions to a sale, tiled under s. 311 
of the Civ. Pro. Code, by the mother of a 
minor judgment-debtor, woro rejeo'od on the 
ground that she did not legally represent the 
minor. A similar fresh application fil«d ou the 
next day was also rejected by the Court, on the 
ground that it was precluded from entertaining 
the application after its order of confirmation 
of the sale. Ou appeal, it was hold, that the 
application waBono which the judgment-debtor- 
appellant was entitled to make, and having 
been within time by reason of the provisions of 
8. 7 of the Limitation Act, it was the duty of 
the Court to have entertained and dealt with it, 
before it prooeeded to confirm the sale or grant 
a sale certificate, Also, notwithstanding that 
s. 312 of the Civ. Pro. Code, contemplates that 
objeotions to a sale under s. 311 shall be filed 
before an order for confirmation is passed, where 
the precipitate action of a Court has led to the 
confirmation of a sale before the time allowed 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882,'’ 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

for filing objeotions to it has expired, whether 
or not the lower Court could itself entertain 
ouoh objection afresh after it had confirmed the 
sale, the appellato Court, when the matter 
comes on before it in appeal, is bound to inter- 
fere and to see that objeotions whioh, by the 
law, the party is empowered to make, are heard 
and determined before a pale of his prooerty 
shall be confirmed or beonme absolute. BALDEO 

Bingh v. Kishon Lal, 9 A. 4it = AWN. 
1887, 58. (1 C. 226, R.) [D.. 5 N.L.R. 1.] 

(4325' — O- 21. rr. 90. 92 ( = s$. 311, 312, Civ. 
Pro. Code, 1832) — Application to confirm sale , 
not a step-m aid of execution. — As the Court is 
bound to confirm a pale after thirty days, as 
provided in the Indian Limitation Aot, even in 
the event of do application under p. 311, Civ. 
Pro. Code, beiug made, an application to con- 
firm the sale cannot be regarded as one in aid of 
execution, even though » f. i« made by the denr6e- 
holder as ouroha^er. IlMESH CHANDRA DASS 

v. Shir Narain Mandal. 31 C. 1011 = 9 C. 
W.N. 193. [R., 92 P.R. 1907.] 

(43261—0 21 , rr. 90. 92 ( = Oi*u Pro. Cod', 
1877, 55.^11, 312' — Sal<> of hnmoveabl* vro r crty 
in execution of two decrees — One. sale— Validity 
— -Where the same property had been notified 
to sale in execution of two deoree 0 , it is quite 
proper and regular to h^ld one sale in reseed 
for both decree* BAHWANI DAS v. RUP RAM, 

A. W.N. 1881, 89. 

(4327)— O. 21, rr. 90. 92 ( = $$ 311, 312, 

Civ. Pro. Core 1882' — Rale — Confirmation 
of sale — Suit to set aside the sale. — Where 
an order is passed under s. 312, Civ. Pro. 
Code, confirming a sale, it is an order against 
the judgment-debtor, though no apolioation 
has been made under s. 311 of the Code. 
Hence, under the last para, of s. 312, no suit 
will lie of the kind ther> described DAMODAB 
v. TRIMBAK, 3 Bora L.R. 463 = 26 B. 40. 

(4328) — O. 21, rr. 90, 92 ( = Ott. Pro.Gcd*, 
1877. ss. 311, 312) — Sal* in execution — Irregu • 
lardy. — Where the judgment-debtor did not 
furnish the security on furnishing which the 
H'gh Court had direoted the stay of execution, 
but upon the day of the sale offered a hypothe- 
cation bond, unregistered and unauthentioated, 
as security, which was rejected by the offioer 
conducting the sale, held that the 9ale could 
uot beset aside ou the ground put forward by 
the lower Court, vis . that there was an im- 
pression abroad that the sale had been post- 
poned, and consequently very few persona 
assembled at the sale, and the property fetohed 
an inadequate price. 8HRO S*HAI v. BHAG- 
wan Prasad. A. W.N. 1881, 104. 

(4329) — O. 21, rr. 90, 92 -Se* BEN. ACT XI 
OF 1859, s. 33. 14 C. 1. 

(4330'— O ai, rr. 90. 91 — Sn APPEAL— 

Decrees and execution of decbbbb, 
a XUy, 111 . 
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Pro. Code (ActB Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

t 

(4331) — 0. 21, rr. 90, 92 — See EXECU- 
TION of decree— Miscellaneous, a.w. 

N. 1891, 41. 

(4332) — O. 21, rr. 90, 92 — See RIGHT OF 

suit -Orders, Suits to set aside, 7 n. 

W.P. 183. 

(4333) — O. 21, rr. 90, 92 — See RIGHT OF 

suit— Sale in execution of decree, 

3 A. 206, F.B., 3 Agra 89. 

(4334) — O. 21, rr. 90 and 92, s. 47 ( = Civ . 
Pro. Code , 1882, ss. 3 11. 312. 244) —Execution 
of decree — Material irregularity — “ Publishing 
or conducting ” sale— Objection that property 
was not legally saleable.— An objection by a 
judgment-debtor to a sale in execution of a 
decree, that the property sold was not legally 
saleable, is not one which can be entertained 
under s. 311, Civ. Pro. Code, the non-saleability 
not being an irregularity in publishing or oon- 
duoting the sale, and a sale carmot be set aside 
under that section on such grounds (6 A. 448 
and 6 A. 393, D.) Per Mahmcoi , J. — S. 244 
of the Civ. Pro. Code, is confined to questions 
between the decree-holder and the judgment- 
debtor relating to the execution, etc., of the 
decree. The execution of a decree being com- 
plete after a sale, questions arising subsequent 
to the sale are not striotly speaking, questions 
relating to the execution, etc., of the deoree. 
The expression ^conducting the sale ” iu s. 311 
of the Civ. Pro. Code, relates to the aotion of 
the offioer conducting the sale, and not to any- 
thing done before the sale or any proceedings 
unconnected with the actual carrying out of 
the sale. RAMCHHIABAR MlSR v. BECHU 
BHAGAT. 7 A. 641 = A. W.N. 1885, 190. (10 I. 

A. 25, R.) [F., 29 A. 612 = A.W N. 1907. 193 

= 4 A L.J. 519 ; R.. 13 B. 34, 16 C,, 33, 15 B. 
290 ; D., 24 A. 291.] 

(4335) — O. 21, rr. 90, 92, s. 104, O. 43, r. 1 
( = ss. 311, 312, 588, Civ ; Pro. Code , 1882)— 
Application for setting aside sale on ground of 
fraud— Second appeal.— An application to set 
aside a sale on the ground of fraud comes under 
s. 244, Civ. Pro. Code, 1882. A second appeal 
lies to the High Court against an order passed 
by the first Court setting aside the sale on the 
above ground, even though the lower appellate 
Court found the element of fraud to be absent. 
KOKIL SINGH v. EDAL SINGH, 31 C. 385. (26 
C. 324, 539, F.\ 28 C. 4, D.) [R , 35 C. 61, 
F.B. = 6 C.L.J. 320 = 11 C. W.N. 1011, F.B.] 

(4336 )— O 21, rr. 90, 92, 91 ( = ss. 311, 312, 
and 313, Civ. Pro. Code. 1882)- Execution of 
decree — Sale in execution— Objection subse- 
quently taken by the ju igment-debior that the 
property soli was not legallg saleable — 
Estoppel.— Held that a judgment-debtor, who 
might have raised objections to a sale in exe- 
cution of a deoree against him, but who has 
refrained from doing so, and who might have 
appealed against the order for sale, has no 
right, after the sale has been carried out, to 


CIy. Pro. Code (Acta Y of 1908, XIV of 1882, 

X of 1877, XXUI of 1861 and VIII of 
1859 )— continued. 

prefer an objection that the property sold wag 
mt legally saleable. UMED v. JaS RAM. A. 
W N. 1907, 193 = 4 A.L J. 519 = 29 A. 612. 17 
A, 641, 26 C. 727, F.) 

(4336 a) — O. 21, rr. 90, 92, 91— 8ale in exe- 
cution of a certificate under Act I of 1895 
[(B C.) Publio Demands Recovery ] — See 
JURISDICTION OF CIVIL COURTS, 3 C.L-J. 
235 = 10 C. W.N. 347 = 33 C. 451. 

(4337)- O H, rr SO, 92. O. 43, r. 1, s . 104 
( = ss. 311, 312, 588, Civ. Pro. Code , 1882)— 
Application of judgme.t-debtor for re-sale 
dismissed for , default - Fiu ther application for 
review . dismissal ot - Rioht < f appeal - Order in 
re sale without fresh proclamation , validity of . — 
Where, in execution of a decree, an auotion 
sale was confirmed under s. 312 in the absence 
of objeotion under s. 311, aod an application 
made thereafter to set aside the sale was dis- 
missed for default and, thereupon, another 
.application was made on behalf of the judg- 
ment-debtor- as king (a) that the dismissed ap- 
plication be restored or 6) that this be treated 
as a fresh application to set aside the sale or (c) 
that this be treated as an application for review, 
but was also rejected, no appeal lies against 
either of the orders of dismissal, inasmuch as 
they do not come either under s. 538 (16) or 
under s. 312. The action of the Court in 
setting aside the sale under a decree and then 
proceeding to sell the property without fresh 
proclamation is illegal. BlSHAMBAR DAS v. 
Udho Ram. 25 P.R, 4907 = 21 P.W.R. 1908 = 
104 P.L.R. 1907. 

(4333) — O. 21, r. 90 and O. 43, r. 1, s. 104 
( = Civ- Pro. Code, 1882, ss,3ll ard’588) — 
Appeal f'om an order dismissing the application 
in default. Held, that no appeal lies from an 

order dismissing for default an application to 

set aside a sale under s. 312, Civ. Pro. Code. 

Sripal Singh v. Pandit Raten Lal and 
Maiku Lal. 10 O.G. 171. (5 O.C. 29, F.; 20 

M. 270. R). 

O. XXI, r. 91 ( = 1882, s. 313 = 1877. 

s. 313). 

% 

See Sale -Sale in execution of 
decree. 

(4339)— O. 21, r. 91 (-Civ. Pro. Code, 1882, 
s. 313* — When not applicable.— 8. 313 of the 
Civ. Pro. Code does not apply to oases where a 
judgment-debtor has no saleable interest in a 
portion only of the property. Ram OOOMAR 
DEY v. SHUSHEE BHOOSHUN GHOSE. 9 C. 

626. [F., 10 C. 368 ; R., 10 C.L.J. 492.] 

(4310)— O. 21, r. 91 ( = Civ . Pro. Code, 1877, 
s. 313)— -Sale in execution. — A person who 
purchases immoveable property at a sale in 
execution of a deoree, knowing that the judg- 
ment-debtor has no saleable interest therein, is 
not entitled to the benefit of the provisions of 
s. 313 of the Civ. Pro. Code, whioh were pre- 
sumably designed for the promotion of persons 
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Ci*. Pro. Code (Acta Y of 1908, XIV of 1882, CIy. Pro Code (Aecs Y of 1908, XIV of 188B r 
X of 1877, XXIII of 1861 and VIII of X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 1859)— continued. 

who innocently and ignorantly purobase value- (4346)— 0. 21, rr. 91, 92 { — Civ, Pro. Code t 
less property. MahABIR PRASAD v. DHUMAN 1882, ss. 313, 314)-Decr«0 lor foreclosure— Sale in 
DAS, 3 A. 527 = A,W.N. 1881, 19. execution of (hcree— Refund of pur chase money 

(4341)— 0. 21, r, 91 { = Civ. Fro Code Act X —A decree for forclosura of certain mortgaged 
0/-1877. s. 313)- Representative of den asea judq- P™P erty allowed the morigagor up to 20th July, 
merit debtor, necessity of notice to before setting 188;J > to redeem ‘ ° n the 30th June 1883, the pro- 
vide sale. — Before setting aside a sale under perty put up for eale.in execution ol a deoree- 

s. 313 of the Civ. Pro. Code, the Court is bound a e a ' D8t tbe mortgagor held by the respondent 

to see that notice has been given to tbe iudg- ,n thl8 case aud was Purchased by tbe appellant, 

ment-riebtor or bis representative Though Before lbe date on which tbe sale could be 

“ judgment-debtor ” is not here so defined as to coofir med, the time allowed by the foreclosure 

include a reprecentative, yet the representative deoree expired without the mortgage-money 

should bo given tbe same opportunity of guard- be,ng d eposited. Tbe purchaser subsequently 

ing his interest, as the judgment-debtor him- ob j ected to the confirmation of the sale, and 

self. 8. 313, however, does not nreecribe that acked for lhe refuod o{ tbe purohase-money on 

the notice ib to be served before the application fcbe 8 ro ' jnd tbat - wbeD bo purobased the pro- 
and art. 172 of Act XV of 1877 only requires P erty * the judgment-debtor had not, under the 
that the application shall bo made, not lhat circumstances, any saleable interest in the pro- 

notice shall be served, within sixty days from P erty » witbin tbo meaning of s. 313 of the Civ. 

the sale. BaLA KaDAR v. GULAM MOB1D1N Pro * Gode ’ 1882 ’ Held lhat ’ io the P reseufc case 
7 B. 424. I tbe existence of the foreclosure decree against 


. | t ho property, in itself, could not extinguish the 

iqq«i ' 7" ^ r ‘ ^ ■ s ’ Civ. Pro. Code, , judgment-debtor’s right before foreclosure, and 
1882)-— (. instruct ion — Fraudulent misrepresent- that at the date of the sal? he had such an 

ation in sole notification. If a purchaser under interest in the property as could be sold in exe- 
an execution sale buys a property, which turns oution of a deoree. It is true that, under s. 314 
ou to have no existence at all , or to bo of no of the Civ. Pro. Code, an auction-sale in exe- 
s alcalde value whatever, the Court may then j cution of a decree does not become absolute 
set asido the sale under s. 313 of the Code, i until it has been confirmed by tbe Court, but 
ut any misrepresentation or concealment in the appellant purchased tho rights and interests 
t e sale notification, which induces a purchaser of the judgment-debtor existing and saleable 
to buy a property for much more than it is when the auction-sale of the 30th June took 
really worth, (although that misrepresentation j place, and it oannot therefore be held that his 
or concealment may bo fraudulent) would be ' case tails under the purview of s. 313 of the 
no ground for setting asido the sale under the Code. JANKI Das v. MAYA Ram, A.W.N. 1884 
section. DURGA SUNDARI DEVI v. GOYINDA 318. 

Chandra addy, 10 C. 368. 


(4343) O. 21, r. 91 ( = s. 313, Civ. Pro. Code. 
1882 )—A)plb ation to tci aside sale— Saleable 
interest of the judgment debtor— Limitation .! ct , 
ait. 1/2. Although default has been made in 
the payment of roveuue, ownership of tie pro- 
perty continues in the defaulter until a revenue 
sale takes placo. Purchaser of an estate in exe- 
cution of a deoree, after default baa been made 
in paying revenue for it, oannot, in tho event 
of a subsequent revonue-sale, seek to set asido 
the sale, under which he had made tho pur- 
chase, on tho ground that the judgment debtor 
had no saleable interest in tho property at tbe 
date of sale. (31 l.A. 176, R.) As tho appli- 
cation to set aside the sale bad been made 
more than sixty days after the date of sale, it 
was barred under iho Limitation Act, art. 172 

Hari Charn Bose v. Haridas Roy, 2C.L.j! 
906. 

M344' — O, 21, r. 91 — Sec RIGHT OF SUIT- 
BALE IN EXECUTION OF DECREE, 3 A, 668. 

'4344 a) O. 11, r. 91— See Nos. 10G8, 3914 
4064, 4137, 4164, 4311, 4313, 4336, 4336 a 
svpra AND No, 4399, infra. 

(43451—0. 91, r. 91, ss. 68, 70, 71-8»le by 
Collector Application to set aside sale — 

Jurisdiotion — See Collector, 9 a. 43. 


(4347)— O. 21. rr. 91. 93 ( = ss. 313 aod 315, 
Civ. Pro. Code, 1882)— Under s. 313, Civi. Pro. 
Code, tbo purchaser may resist aud so prevent 
the confirmation of sale, while under s. 3l5 r 
Civ. Pro. Code, ho may apply after the confirm- 
ation of sale for the refund of the purchase- 
money on tho ground that nothing passed by the 
sale. SlYABAMA v. RAMA, 8 M. 99. [F„ 9 M. 
437.] 

(4348) — O. 21. rr. 91, 93 ( = ss. 313 and 315, 
Civ, Pro. Code, 1882) — Sale of mortgaged pro* 
perty in execution of mortgage-decree — Interest 
of judgment-debtor , a fractional share only in 
the pr . pent/ sold— Suit by auction purchaser lor 
contribution as against the remainder of the 
mortgaged property , maintainability of Applica- 
bility of Rule of caveat emptor. — In execution 
of a mortgage-decree, one of the houses mort- 
gaged was sold aod purohased by the plaintiff. 
Certain persons, who were not parties to the 
mortgage suit, claiming three-fifths of the house 
sold, as representing their interest, successfully 
sued the plaintiff for possession of their 
shares, on the ground that they were joint 
owners of the bouse. The plaintiff instituted 
this suit, against the mortgagee and the 
representatives of the mortgagor, for contri- 
bution as against the remainder of the moth* 
gaged property. Held, that an euotioiK 
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CIy. Pro. Code (ActsfcY of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

purchaser must be taken to buy the property 
with all risks and all defeots in the judgment- 
debtor’s title, except as provided by sa. 3l3 and 
315 of the Code ; that, in the absence of fraud, 
his only remedy is to recover back his purchase- 
money, where it i3 found thit the judgment- 
debtor had no saleable interest in the property 
at all, and that he cannot, by suit, any more 
than by application, obtain a refund in pro- 
portion to the extent to whioh the judgment- 
debtor had no interest. That, in this case, the 
judgment-debtor has admittedly an interest in 
the house, and, therefore, ss. 313 and 315 are 
inapplicable. Under the circumstances, the rule 
of caveat emptor applied, and the fact that the 
plaintiff (the auotion-purchaser) bad been 
deprived of a portion of the property purchased 
by him, does not entitle him to contribution 
against the owners of the other portions of the 
property, which were subjeot to the mortgage 
under whioh the property was sold to him. 

Muhammad Rahmat ullah v. Bachcho, 
A.W.N..1905, 99 = 2 A.LJ. 244 = 27 A. 537. 
(23 A. 335, H.) 

(4349)— 0. 21, rr. 91, 93 ( = ss. 313, 315, Civ. 
Pro. Code, 1882) — Sale set aside, judgment- 
debtor having no saleable interest— Suit for 
refund of purchase mmiy — Maintainability — 
Doctrine of caveat emptoc — Limitat.on — Limi- 
tation Act (A’F of 1877), sch. II, ait 62. — Wlien 
a Bale of immoveable property in execution of a 
decree is set aside on the grouud that the 
judgment-debtor had no saleable interest in the 
property sold, a suit by the puohaser to recover 
the purchabe monoy is mamtaintable, 12 W.R. 
F.B., Rul. 8 and 3 C. 806 have no applica- 
tion to oases arising uuder the Civ. Pro. Code 
of 1882. 8. 315 oi the Code of 1882 is no bar 

to a suit by the purchaser to recover his pur- 
chase-money. (5C.W.N. 240, 7 C.W.N. 105, F \ 
17 M. 228, Not F.) Such a suit would be 
governed by art. 62, ech. II, Limitation Aot 
(1877;. Ram Kumar Shaha Poddar v. Ram 
Gour Saha chowdhury, i 3 C.W.N. 1080 
= 2 Ind. Cas. 539= 10 C.L J. 553 = 37 C. 67. 
(19 C. 123, Bel. on) 

(43501—0. 21, rr. 91, 93— See HINDU LAW 
— joint Family, 23 a. 355 = a.W.N. 1901, 
101. 

(4351)— O. 21, rr. 91, 93, e. 102 -See SMALL 
Cause Court, Mofussil, Jurisdiction of 
— General, ll M. 269. 

O. XXI, r. 92 ( = 1882, ss. 812, 314 = 1877, 

Si 312, 314 = 1839, ss. 257, 236.) 

See 8ALE — 8ALE IN EXECUTION OF 

Decree. 

(4352) — O. 21, r. 92 (=*s. 257, Civ. Pro. Code, 
jQ 59 ) — Execution of decree— Sale — Suit to set 
aside— Applicability.— Beld that s. 257, Aot 
VIII of 1069, applies only to sales held after J 

C. 11—132 


Civ. Pro. Code (Acti Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

that Aot came into operation. 8HEIKH 

ABDOOL HYE v. LALLAH NOWAH ROY, 1 W. 
R. 204. 

(43531—0. 21, r. 92 ( = Cii>. Pro . Code, 1882, 
s. 312) — Sale in execution of decree— Decree 
reversed in appeal — Confirmation of sale can- 
not be granted afterwords.— The Civ. Pro. Code, 
contemplates that, before a sale shall beoome 
absolute for the purpose of laying the found- 
ation for the grant of a 6ale certificate, it must 
be confirmed, i e., the Court executing the 
decree must be satisfied, before confirming, not 
only that the sale was good (s. 311 of the Code), 
but that there wa9 before it a subsisting deoree 
with the execution of whioh it ought to proceed 
by granting confirmation. A Court executing 
a decree, having had direct notice that the 
deoree in execution of which a sale had taken 
place had been set aside on appeal, ought not to 
make an order confirming the sale. MUL- 

Chand v. Mukta Prasad, 10 A. 83. A.W.N. 
1887, 287. (2 B. 5a0. R.) * 

(4354-55)— 0.21, r. 92 [ = Civ. Pro. Code, 1859, 
s. 257) Remedy by Stparate suit. — The limit- 
ation of the remedy by separate suit oontained 
in Act VIII of 1859, s. 257, applies to cases 
where a Court acts wrongly within its jurisdic- 
tion and not to oases where a Court has gone 
I wholly out of its jurisdiction. UNNOCOOL 
CHUNDER CHOWDHRY v. HURRY' NATH 
KOONDOO, 2 C.L.R. 234. (19 W.R.; 434, 11 B. 
L.R. 56, 23 W.R. 233, Cons.) 

(4356)— O. 21. r. 92 ( = s. 312, Civ. Pro. 
Coie, 1882) — Execution of decree — Sale by 
Culleclor — Salc set asid-i by him— Suit to set 
aside order —Maintainability of suit.— A suit to 
set aside an order of a Collector by which he 
set aside a sale made by him in execution of a 
deoree transferred to him, and to have the sale 
ooDfirmed, is maintainable whether or not the 
order of the Collector was by a " Court ” within 
the meaning of s. 312 of the Civ. Pro. Code, 
BaNNO Bibi v. Jasoda Kuar, A.W.N. 1888, 
248, 

(4357)— O. 21, r. 92 ( = $. 257, Civ. Pro. 
Code, 1859, — Riqhi of purchasers in execution 

sale — Representative cf judgment-debtor - 

Ground— Imervenor. — 8. 257, Act VIII of 1859, 
is no bar to a vsuit by the representative of a 
judgment-debtor to set aside an execution-sale 
except on the score of the sale having been 
irregularly conducted. If attached property be 
the sole property of the intervenor, it should be 
at once released and the deoree-holder referred 
to a regular suit. JUMMAL A LI v. TlRBHEE 
LALL DOSS, 12 W.R. 41. 

(4358)— O. 21, r. 92 ( = ss. 256, 257, Civ. 
Pro. Code , 1859) — Rival decree-holders.— Aot 
VIII of 1859, ss. 256 and 257, do not apply to 
third parties. MUSSAMUT MAINA KOER v*. 
LUCHMUN BHUGGUT, 1 C.L.R. 230. (2 W.R„ 
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€iv. Pro. Code (Aeta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued , 

Mis. 13. F ; 11 B.H.C. 15, Diss.) [Appr., 15 
C. 488, F.B.; R , 20 C. 418, 29 C. 548,] 

(4359) — O 21, r. 92 ( = Civ. Pro. Code , 1859, 
ss 256, 257)— Appeal — 8. 257, Civ. Pro. Code, 
obviously retriofs the jurisdiction to make an 
order setting aside a sale to the cases of 
irregularity specified in 8. 256, and shows that 
it is to oiders made in suoh cases, and to those 
alone, that the provisions nf finality applies. 
ANN A MALI CHETTI V. MUTHULINGA PlLLAI, 
6 M.H.C. 360. 

(4360) — O. 21, r. 92 (=»Cic. Fro. Code, 1^82, 
s. 312). “ Disallowed in 8. 312 of the Civ. 

Pro. Code, has no reference to an appellate 
order, but only to the disallowance of the 
objection by the Court, before which the pro- 
ceedings under s. 311 are taken. MAHOMED 
HOSSEIN v. PURUNDUR MaHTO, 11 C. 287. 

(4361 ) — 0 21, r. 92 l = Civ. Pro. Code. 1859, 
S. 257 ) —Suit t) hove sale m execution confirmed. 
— Certain property was sold in execution of a 
deoree. On the application of the judgment- 
debtor, tho salo was set aside in part, the 
Subordinate Judge stating that there was no 
meterial irregularity in publishing or oonduot- 
ing the sale, and no consequent substantial 
injury. The suit was instituted to have the 
sale so set aside, oonfirmed. Bcli that, as there 
was no irregularity in publishing or conducting 
the sale, the same could not have boon legally 
set aside nnder s. ‘j 57, Aot VIII of 1859. 
The suit was, therefore, properly instituted. 
DAULAT BIBI v. QUTUB HUSAIN, A.W.N, 
1881, 35. 

(4362)— 0. 21. r. 92 ( = Civ. Pro. Code, 1832. 
fi. 312)— Execution sale— Incqul irity— Suit to 
set it aside. — A suit by a judgmeut-debtor to set 
aside a sale of immoveable property in execu- 
tion of a deoree against him, on tho ground of 
irregularity in the publication of the sale, is 
not maintainable with reference to s. 312 of 
the Code, when an application by him for the 
same purpose has been disallowed. ALIMUDD1N 

Husain v. Naubat Bai, A.W.N. 1883, 264. 

(A.W.N. 1882, 5, D.) 

(4363)— O. 21. r. 92 ( = Cip. Pro. Code , 1859, 
ss. 256, 257) — Allegation of absence of process 
and notice prior to sale— Duty of Court to 
inquire into allegation. — An application under 
Aot VIII of 1859, ss. 256 and 257, alleging 
that oertain properties belonging to tho judg- 
ment-debtor had been sold in execution, 
without the process of attaohment and notice 
of sale having been duly issued aud published, 
the Judge rojeotod it simply on the strength of 
a petition put in two days previously by an 
agent of the judgment-debtor, whioh was silent 
in the matter of tho above allegation. Held 
that the Judge is wrong in holding the petition 
to be conclusive, and is bound to enquire into 
the allegations of the parties and take evidence* 


Civ. Pro. Code (Acte Y of 1908, XIV of 1882; 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Kalee Sahay V. Makoond Lall, 24 W.R, 
216. 

(4364)— O. 21. r. 92 f-s. 257. Civ • Pro. Code , 
1859) — Reversal of sale cf immoveable property 
under S. 257, Civ. pro Code , 1359— Order of 
Judge whin final.— Where a Juige ordered in 
appeal, under 8. 257, that a sale should be set 
aside on the ground of material injury to the 
judgment debtor in consequence of a material 
irregularity in issuing the sale proclamation, 
held that the order was final, unless, under 
s. 35. Act XXTII of 1861, it onuld be shown that 
tb*> Judeo acted without jurisdiction. KOOL- 
DEP 8INGH alias London SINGH v. 
JUGGURNATH SINGH, 2 W R Mis 19. 

14364-^-0. 21. r. 92 ( = Cit> P/o. Code , 1859, 
s. 257» — Act VIII of 1859. s. 257, order under 
— Special appeal. — No special appeal will lie 
against an order of the Judge on appeal, setting 
aside a sale for irregularity under s 957 of the 
Civ. Pro. Code. Jackson, J . contra KOOLDEEP 

Naratn Singh v. t.uckhun Singh, b L.R, 
Sup Yol. 917 = 9 W.R 218. [F. t 5 M.H.C, 
213 ; R , 18 W.R. 385.] 

(4365) -O. 21. r. 92-See U.P. ACT II OF 
1901, 2 A.L.J. 130 = A.W.N. 1905, 55. 

(49661—0 21, r. 92 — See APPEAL- 

DECREES AND EXECUTION OF DECREES, 

2 W.R. Mis. 29. 

(43671 — 0 21, r. 92 — Sea APPEAL — 

Miscellaneous, 16 C. 429. 

(43681 — 0. 21, r. 92 — Sre LETTERS 
Patent, High Court. 1S65, Calcutta, 
ss. 15, 36, 4 B.L.R. A.C. 181 = 13 W.R. 209. 

(43691 — 0 21, r. 92 = Se'e RIGHT OF SUIT — 
Bale in execution of decree, 3 a. 112, 
11 W.R. 297, 

(43701—0. 21, r. 92— See RULES OF HIGH 

Courts and Supreme Courts— Madras, 

15 M L J. 406. 

(4371) — O. 21, r. 92— See SrECIAL OR SE- 
COND appeal — appeals against orders, 

WHEN LIE AND WHEN NOT, 5 M.H.C. 213, 
6 W.R. Mis. 1 19. 

(43721—0. 21, r. 92— See SUPERINTEN- 
DENCE OF HIGH COURT, 13 W.R. 250. 

(4379.a)— 0. 21, r. 92-See Nos. 71a, 198, 
192, 913, 925, 926, 981, 1021, 1065, 1066, 1067, 
1069, 1070. 1071, 1286, 1532, 9198, 2913, 3790, 
3940, 3964, 4051, 4083, 4097, 4133, 4137, 4156, 
4158, 4164, 4165, 4254. 4255, 4255a, 4322,4324, 
4325, 4326, 4327. 4323, 4329, 4330, 4331, 4932, 
4333, 4334, 4335, 4336, 4336a, 4337, 4346, 
supra. 

i 

(43731—0. 81. r. 99, ss. 69, 70, 71 (-Cio. 
Pro. Cods, 1881. st. 319, 390)— ‘ Th* Oo*rt' 
Moaning of,— Tha words, ‘Iha Court’ in til. 
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■Ciy. Pro. Code (Acta Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


penultimate paragraph of a. 320, refer to the 
Court alluded to in the previous portion of the 
section., vis., the Court to which application 
was made for the execution of the deoree and 
whioh. as euoh Court, transmitted the deoree 
to the Collector for execution. So, the penul- 
timate paragraphs of the seotion does not taka 
away the jurisdiction of any Court other than 
toe Court rererred to in it. The last paragraph 

-* S U ° ^ ha PP jl y wor( 3ed. An order uoder 
that eeotion must be either an order confirming 
the sale or an order settin&aside the sale. An 
order of the latter description cannot be sought 
to be set aside on the ground of irregularity, 
i.e., of the existence of irregularity in publish- 
ing or conducting the sale. The suit which 
is forbidden by the last para, of the 6eotion 
cannot, therefore, be a suit to set aside any 
order passed under the seotion, but must be a 
suit to set aside an order passed under the first 
para, of the section only. Consequently there 
is no prohibition against the institution of a 
suit to set aside an order refusing to oonfirm a 
sale. SHIARI BEHaRI LAL v. RUP KlSHORE, 
20 A. 379, F.B. = A. W N. 1898, 81. 

(4374) — O. 21. r. 92, ss. 68, 70, 71 (~Civ. 
Pro. Code, 1R82, ss. 312, 320) — Execution of 
decree transferred ti Co'leclor— Court sole — 
Colic tor's order selling a*dc stle — Suit ly 
auction-purchaser to set aside Collector's order 
and to have purchase confirmed. — The plaiotifi 
in a oase brought his suit to have it deolared 
that the auction-sale at which he had brought 
certain property was improperly set aside by 
the Collector, to whom the exeoution had been 
transferred by the Civil Court under ss. 320, 
326of the Code, and to have his auction-purchase 
confirmed. The Collector pet asido the sale, 
before the date of confirmation solely on the 
ground that the judgment-debtor had made full 
payment of the sum deoreed. Held, that the 
suit was maintainable. With ss. 311, 812, Civ. 
Pro. Code, must be read, and when so read the 
last clause of s. 312, Civ. Pro. Code, creates no 
bar to the suit, neither does s. 588, ol. 16 ; that 
the restriction created by the rules framed by 
Government, under s. 320, Civ. Pro. Code, has 
reference to the powers of the Civil Court to 
interfere with the procedure of the execution of 
decrees transferred to the Collector. It could 
not oome in the way of the right of the party 
to bring a Civil Court to establish his purchase; 
and that the Collector h*d no power under 
8. 311, Civ. Pro. Code, to set asido the sale and 
receive payment from the judgment-debtor. 
MATHDRDAS v. PANHALAL, 19 B. 216. [R., 

11 C.P.L.R. 33.] 

f4375) — O. 21, r. 92, ss. 68, 70, 71— See 
Jurisdiction of Civil courts, 18 a. 437 = 
A.W.N. 1896, 135. 

(4376)— 0.21, r. S2, O. 43, r. 1 (*=Civ. Pro ■ 
Code . 1877, ss 312, 688 (m )— Order made under 
Act VIII of 1859 —Repeal of Act- Ju-isdution 
—Execution of decree — Sale set aside— Act VIII 
of 1859# s. 257.— Oa the 16th of Jane, 1877, 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

certain property was sold in exeoution of deoree 
and on the 29th of June, 1877, the judgment- 
debtor, the owner of the property, applied to 
the Court to set aside the sale, and the sale was 
set aside by the Subordinate Judge on the 24th 
of January, 1878. The deoree-holder, who was 
the purchaser of the property, appealed to the 
Court of the District Judge, who reversed the 
order of the Subordinate Judge. Held that the 
Judge had no jurisdiction to do so, as the 
proceedings muse be taken to be governed by 
Act VIII of 1859, and not by Act X of 1877. 
BURKUT HOSSEIN t v. Majidoonissa, 3 C. 
L.R. 208. (2 C.L.R. 391, F.). 

(4377) — O. 21, r. 92, O. 43, r. 1 ( = Civ. Pro. 
Code , , 1877, ;s. 312, 588 (16 )) — Sale in execution 
— Order co-ifirming sale — Appeal. — Certain 
immoveable property was sold in execution of a 
decree. The deoree- holdor objeoted to the sale, 
but his objection was disallowed on the 23rd 
January, 1832, by an order whioh directed 

that the objections be rejected.” On the 23rd 

February, 1882, the Court executing the deoree 
made an order confirming sale. The decree- 
holder appealed to the High Court from the 
order of the 23rd January, 1882. Held that 
the order of the 23rd January, 1882, was not 
appealabie, as it was not passed in accordance 
with the terms of the first paragraph of s. 312 
(Jv. Pro. Code, but the order of the 23rd 
February was appealable under s. 588 (16) 
Civ. Pro. Code. Laluan v. RaSSU LAL a’ 

W N. 1882, 117. [Biss., 7 A. 253, F.bTLa! 
W. N. 18b5, 17.] ’ ‘ 

(4378) O. 21, r. 92, O. 48, r. 3 ( = ss. 312 
614, Civ. Pro Cede, 1882) — Act XII of 1879* 
Form 149 Confirmation of sale before sixty 
days , effect of.— The 149th form, as it stood 
under the Act of 1879, cannot be construed to 
render inoperative or postpone the effect of a 
sale in execution of a decree, confirmation of 
which was made after thirty, but before sixty, 
days had elapsed. HaJI v. ATHARAAIAN. 7 M* 
512. 

(4379) — O. 21, rr. 92, 94 ( = Civ. Pro. Code 
1859, s > . 257, 259) — Purchaser at execution sale 
— Suit for possession of proye^ty — Sale certifi. 
ca e whether necessary.— Under the Civ. Pro. 
Code, 1859, a purchaser at an execution-sale* 
confirmed in his favour under that Aot, could 
maiatain a suit for possession of the property 
without producing a sale-certificate ; he could 
prove his purchase by evidence aliunde. The 
confirmation of the sale in his favour is prima 
facte evidence of his title to the property, and 
is sufficient to pass suoh title to him, of whioh 
a certificate, if afterwards obtained by him* 
would mer'ely bo evidence that the property had 
so passed. JAGAN Nath v. BalDEO 5 A 
303, F B = A. W N. 1883, 48. (7 C. 207 P ) 

[F., A.W.N. 1895, 54 ; Appr., 12 O. 169, 11 M 
296.] 

(4379-fl)— O. 21, rr. 92, 94 — See LIMITATION 
ACT, 1908, art. 181, 5 B. 202. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(4380) — 0. 21, rr. 92. 94, s. 65 ( = Cit>. Pro. 
Code, 1882, s s. 314, 316) — Execution of decree 
— Suii to r. cover property purchased at auction- 
sals — Sale cenifi* ate . — a purchaser at an auo- 
cion-aale held by a Court, which sale has been 
duly confirmed, is not. precluded from suing to 
reoover the property so purchased, merely 
because he has Deglected to obtain a sale certi- 
ficate. Het Ram v. Baldeo s A.W.N. 1894, 
34. (5 A. 305, 17 B. 3^5, F .) [R.. 19 A. 188, 

7 C.L. J. 1.] 

(4381)— O. 21, rr. 92, 94, ?. 65( = .«. 312. 316, 
Civ. Pro. Cede. 1882) — Sale in execution — 
Confirmation— Title, when \t accrues — Pur- 
chaser — Mortyaqe-cobti.it extinguish* d by judg- 
ment — Although an auotion purchaser does not 
acquire a full title till the confirmation of the 
sale, yet, upon general principles, he may have 
equitable rights, arisii g out of his purobase, 
before the date of confirmation of the sale. 
Q7 B. 375, 19 A. 188, A W.N. 1894, 54, 10 
B. 453, 2 0. W.N. 489, 11 C.W N. 158, R.) 
Scope of 8. 316 of the Civ. Fro. Cede examined. 
Although the title to the property sold vests in 
the'purchaser from the date of the confirmation, 
he does not acquire the right, title and interest, 
of the judgment-debtor, as they stand on that 
date. If he has purchased in execution of a 
money decree, ho takes the property as it stood 
on the date of tho attachment and is not affected 
by any subsequent dealings therewith on the 
part on the judgment-dettor. If he has pur- 
chased in execution of a decree on a mortgage, 
be takes the property as it stood ou the date of 
the oreation of the mortgage and persons who 
have subsequently beoome interested in different 
fragments of tho equity of redemption cannot 
olaim a superior tiile. Tho mere faot that a 
judgment has been obtained ou a mortgage dots 
not extinguish tho debt, aud the mortgago con- 
tinues as a lien till it is satisfied or tho judg- 
ment is barred by tho Satute of Limitations. 

Bhawani Koran v. Mathura Prasad, 7 C. 
L J. 1. (2 O.L.J. 202, n.) [D., 10 C.L.J. 

590.] 

(4381-a)— 0. 21.rr.92, 99, s. 100 ( = Cir. 
Pro. Code , 1859, ss. 257, 269, 372)— Act XXI 1 1 
of 1861, ss. 11, 44 — Spfoiat appeal — Order in 
execution.— Under p. 11, Act XXIII of 1861, a 
apeoial appeal will lie from a decision passed iu 
appeal from an order relating to the oxoaution 
of a decrer. A speoial appeal will not lie from 
an order under s. 257, Civ. Pro. Code, 1859, 
confirming a sale in execution of a decree, 

Mahomed Hossein v. Sheikh afzul ali, 
B.L.R. Sup. Yol. App. 1 = W.R. F.B. 83 = 
Mar»h 296. [7^., 6 W.R. Mis, \19, 6 B.H.C. 

A. C. 205, 5 M.H.O. 213 ; Appr., B.L.R. Bud. 
Vol. 917 = 9 W.R. 218.] 

(4382) — 0. 21, rr. 92, 99, s, 100— Sro 

Special or Second appeal— appeals 
against orders, When lie and when not, 

B. L.R. Sup. Vol. Ap. 1- Marsh 296, W.R,’ 
F.B. 83 = 2 Hay 293. 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1377. XXIII of 1861 and VIII of 
1859) — continued . 

O. XXI, r. 93 ( = 1882, s. 319 = 1877, s. 319 

= 1859, s. 2S8.) 

See Sale— Sale in Execution of 
Decree. 

(4383)— O. 21, r. 93 ( = Civ. Pro. Code . 1882, 
s, 315)— Failure of saleable interest in judgment- 
debtor . — The words iu s» 315 of the Civ. Fro. 
Code, “ when it is found tba tthe judgment- 
debtor had no saleable interest in the property” 
must be taken to mean * whon it is so found in 
some proceeding by whioh the judgment-credi- 
tor is bound/ To compel the judgment-oredi- 
tor to refund the purchase-money of property 
brought to sale in execution, merely because in 
some proceedings between oth«r parties, a 
Court has decided that the judgment-debtor 
had no saleable interest in the property, would 
bo contrary to law and juslico, NlLAKANTA 
V. IMAM S.aHIB. 16 M. 361 =3 M L J. 364. [R. 
24 B. 591 = 2 Bom. L.R. 386.] 

(4384)— 0. 21, r. 93 ( = c hi 5. 315)— Scope of 

— Applicability. — This section will apply only 

to ca^es where the sale had been set aside under 
es. 310-A, 312 or 313. or when tho judgment- 
debtor is found to have no saleable interest in 
tho property, but not to oases where the title of 
the judgment-debtor to part only of the property 
sold is doieotivo. BANSI Mal v. IBRAHIM, 42 
P.R. 1896. (9 M. 437, F.) 

(43851—0. 21. r. 93 ( = s. 315. Ctp. Pro. 
Code. 1882) — Right of suit — Part.es. - S. 315 r 
Civ. Pro. Code, is only an enabling section and 
not prohibitive of an independent aotiou in a 
Civil Court. A suit was brought by an auotion- 
purchasor for the recovery of purchase-money 
from the dtoree-holder, who had received it, on 
the ground that tho judgment-debtor had no 
title to the property sold. Held , that the suit 
was not barred by the provisions of s. 315, 
Civ. Fro. Code. That the judgmeutdebtor was 
not a necessary party. SURENDRA NATH 

Ghose v. Beni Madhab Misra, 10 C W.N. 
274. i32 C. 332, R.) 

(4386)— 0. 21, r. 93 ( = Cii>. Pro. Code , 1882, 
s. 315) — Refund of purchase-money. — Where 
it is found that tho judgmeut-debtor had no- 
saleable interest in the property put up for sale, 
tho purchaser is entitled to a refund of the 
money paid to the deoree holder, even though 
tho purchaser largely contributed to the 1039 he 
sustained. KUNHI MOID1N v. YaRAIL M01DIN, 
18 M. 101, [7i., 13 A. 383.] 

(4387)— 0. 21, r. 93 ( = Cit\ Pro. Code, 1877, 
5. 315) — Application by purchaser ter refund 

— Appeal , — A sale in execution of a deoree 
haviug been set aside on the ground that the 
judgment-debtor bad no interest in the property 
sold, the purchaser applied, uuder s. 315 of the 
Civ. Pro. Code, 1877, for a refund of the pur- 
chase-money. The Court of first instanoe exe* 
outing the deoree refused the application. 
Held that, as the order oaunot fall under any 
of the olau8e8 of b. 944 of the Civ. Pro. Coder 
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-Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

it oannofc be dealt with as a decree for purposes 
of appeal ; nor was the order appealable under 
s. 588 of the Code. DEBI DAS V. SUJAN 
SINGH, A. W.N. 1884, 178. 

(4388) — O. 21, r. 93 ( — Civ. Pro. Code , 1882, 
s. 3151 — Auction-purchaser' s sale set aside — Ap- 
plication under section dismissed on ground of 
limitation — Subsequent su'-t to recover pur- 
chase-money not uarred. — Wheu an auction* 
purohaser, whose sale has been set aside, first 
makes an application under s. 315, Civ. Pro. 
Code, whioh is dismissed as being barred by 
limitation, he may bring a subsequent suit to 
reoover his purohase-money. The right to sue 
oanoot be affected by the circumstance that a 
prior application has been made, unless in that 
application the matter has been made res judi- 
cata. CHANGA RAM v. Narayani ammal, 
8 M L.J. 194. 

(4389) — 0. 21, r. 93 i — Civ. Pro. Code, 1882, 
s. 315) — Purchaser at execution ,sale — Suit on the 
groun i that judgment-debtor's interest was not 
saleable —Cause of action , when arises. — A 
purchaser at a s.Je in execution of a decree can 
maintain a suit against the deoree-holder for 
recovery of his purohase money when it has 
been found that the judgment-debtor had no 
saleable interest in the property sold, and he 
is not limited to the speoial procedure in the 
execution department mentioned in s. 315, Civ. 
Pro. Code. (5 A. 577, F.) It need not be 
shown, to afford tbo purchaser a good cause of 
action for the suit, that before the institution 
of the suit he hid been deprived of the property 
purohased bv him. NlTYANUND ROY v. JUG- 

gat Chandra Guha, 7 C.W N. 105. [ F 

13 C. W.N. 1030.] 

(4390)— O. 21, r. 93 \=s. 315, Civ. Pro. 
Coae, 1832) — Jurisdiction of Small Cause 
Court — Maintainability cf suit by auction-pur- ! 
chaser for refund of pur chose money. — In. a suit , 
by the auotiou-purohaser, against the aeccte- 
holder, for refund of purohase-money propor- j 
tionate to a share in tbo purchased property, 
of which he has been deprived on a suit by a 
third party, there is no contract between the 
plain tiff-auction- purchaser and the decree- 
holder, and therefore there is no question of 
rescission or specifio performance of contract. 
The Small Cause Court has therefore jurisdic- 
tion to entertain the suit. Bold also that in 
addition to the summary remedy provided by 
s. 315, Civ. Pro’. Code, 1882, a regular suit is 
maintainable under the circumstances and con- 
ditions prescribed in the section. GURDIT 

Singh v. Ghanya Lab, 114 P.R. 1908. 


Civ. Pro. Code (Acts Y of 1908, XIV of lSsai 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. •' 5 

. • 

the oonsequenoe of his purohase oannot be lis- 
tened to, (5 I. A.l 16, R.) A fortiori where a pur- 
chaser had allowed a sale, by the Court to him, 
to be oonfirmed and the purchase money to be 
paid over to the judgmeot-oreditor, he cannot 
be allowed to succeed in a suit for the recovery 
of that purchase-money. Before a suit for the 
refund of purchase-money can be maintained, 
two events must occur— first, it must have been 
found that the judgment-debtor bad no saleable 
interest and , secondly, the purchaser must be 
deprived of tbe property. (22 B. 783, R ) A suit 
for tbe return of purohase-money will be main- 
tainable. where there has been a total failure of 
consideration. The procedure under s. 315 of the 
Code is by summary application within a limit- 
ed time and not by suit. So, where a purchaser, 
at a Court sale held in execution of a decree,' 
purchased the property and the sale was oon- 
firmed, but he subsequently suoceeded in estab- 
lishing his title to the property, in a suit 
under s. 283 of the Code, and then sued for the 
refund of his purohase money, held, that the 
suit could not be maintained. There is no war- 
ranty of title in sales under a decree of Court 

Sumer Chand v. Wahid Husain Khan* 

3 A L.J. 8l9 = A W N. 1906, 3i0. 


(4392)— O. 21, r. 93 ( = Civ Pro. Coda 1882, 
s. 315)— Sal* by Receiver of insolvent's interest 
in a hak No saleable interests to insolvent in hak 
-■Right of purchost r to recover purchase-money .— 
The sale of an insolvent’s property by a Reoeiver 
appointed under Ch. XX of the Code is not 
a judicial sale. The principles, which govern 
such xales, are those applicable to sales by pri- 
vate persons. Consequently, where the right, 
title and interest of tne insolvent- in a hak was 
sold by the Receiver and it afterwards turned 
out that the insolvent had no saleable interest 
in tbe hak, the purchaser was not entitled to 
recover the purchase-money the person to 
whom it was paid bv the Receiver. SURAJ 
BHAM Patel v. GOVINDA. 1 C P.L.R. 26. (3 

C. 813. R.) 


<4393) — O. 21, r. 93 — See APPEAL — MIS- 
CELLANEOUS, 12 A. 397 = A. W.N. 1690, 135. 

(43941—0. 21, r. 93 — See CAUSE OF AC- 
TION, 7 P.R. 1897. 


(4395) — O. 21, r. 93 — Decree-holder not 
bound to re-pay purchase money, when sale is 
set aside, un'ii called upon by purchaser to do 

so — See Limitation act, 1908, art. 181 17 

M L J. 194 = 30 M. 209. 


(4396)— O. 21, r. 93— See LIMITATION ACT 
1908, art. 181. 11 A. 372 = A.W.N. 1889, 113. ' 


(439D— O. 21, r. 93 ( = s. 315, Civ Pro.Code, 

2882 ) — Suit fv refund of purchase-money— Sale 
in execution- Warranty of Rile -Failure of con- 
sideration- Suit after confirmation of sale, 
maintainability of. -It a party purchases, at a 
sale in execution, with full knowledge of the 
true state of things, and knowing that the title 
offered is defective, a olaim to be relieved from 


(4379) — O. 21, r. 93 — Suit brought under 
the section is cognizable by the Small Causes 

Court — See Provincial Small Cause 

COURT ACT, 1887, art. 11, 8 Bom. L.R. 369. 

(4397-a)— O. 21, r. 93 —See Nos. 193, 1335. 
1534, 4015, 4161, 4317, 4348, 4349, 4350, 4351, 
supra , 
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Civ. Pro. Code (Acts Yof 1908, XIV of 1883, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(4399)— 0. 21, r. 93, s. 115 ( = Civ. 
Pro. Code , 1882, ss. 315, 622). — Where the 
judgmeDt-debtor has some saleable interest in 
the property sold, a Distriot Munsiff has no 
jurisdiction to make an order, under s. 315 
of the Oiv. Pro. Code, for refund of the 
purchase-money or aoy part thereof to the 
purchaser at the execution sale. Against such 
an order, no appeal lies to the High Court, but 
it may be set aside in revision under s. 622, 
Civ. Pro. Code KUNHAMED v. CHaTHU, 9 
M. 437. [F , 42 P.R. 1896 ; R , 17 M. 228.] 

(4389)— 0.21, rr. 93,91.94,8. 65-See Sale 

— 8 ALE IN EXECUTION OF DECREE — RlQHTvS 
OF PURCHASERS ON SETTING ASIDE SALE. 
17 M. 228 = 3 M.L.J. 293. 

0. XXI. r. 94 ( = 1882, s. 316 = 1877, 

B. 316 = 1859, s. 239.) 

See Sale — Sale in execution of 

Decree. 

(4400)— O. 21, r. 94 ( = s. 259, Civ. Pro . 
Code t 1859) — Sale-certificate . — The words of 
b. 259 do not oontemplate that nothing would 
pass to a purohaser unless a certifioate were 
issued ; the order affirming the sale would be 
sufficient to pass a title to the purohaser ; and 
the certifioate, which might afterwards be 
obtained by him, would be merely evidence 
tha£ the property so p *s«rd. DooRGA Narain 
8eN v. Baney Madhub Mozoomdar. 7 C. 

199. (iP. , 9 C. 842 ; R., 5 A. 305, 11 M. 296, 
7 O.L J. 384.] 

(4401) — O. 21 , r. 94 ( = Civ. Pro. Code, 1877, 
8* 316 ) — Certxfi at •» of sale not e'-s^ntial to com- 
plete title of auctio’i-pu> chaser — Under s. 316 
of the Civ. Pro. Code, 1877, the title of an 
auotion-purohaser at an execution sale becomes 
complete upon his payment of the purchaso 
money and the confirmation of the Rale by the 
Court. And when the salo is admitted, the pro- 
duction of a scilo certificate is not necessary to 
prove that fact. NAIGar TlMAPPA v. BH ASKAR 
PARMAYA, 10 B. 444. ( Rel . on. 7 A.L J. 693.] 

(4402)— O. 21, r 94 ( = Ciu. Pro Cede, 1877) 
8. 316 ) — Sale ctrhficatc —Copy sent to Registrar 
— Registered document— Beg istr at ion Act ( III 
of 1877), ss. 50, 89. — A sale certificate granted 
by a Court under s. 316, Civ. Pro. Code, 1977, 
of whioh a ropy has been forwarded to the 
Registering Officer under s. 69 of Act III of 

1877, is not a registered dooument within the 

moaning of s, 60 of the Registration Act. 

Brajunnissa v. Jan Muhammad, A.W N 

1882, 81. 

(4403)— O. 21, r. 94 ( = Cii>- Pro. Code, 1859, 
s. 259) — SnZfl certificate — Instrument declaring 
interest in property— Registration— Act VIII of 

1871, s. 17.— Bale certificates under s. 269 of 
the Civ. Pro, Code, are instruments declaring 
an interest in property, and if the value of the 
interest, so declared, be one of hundred rupees, 
or upwards, the registration of these instru- 
ments is oompulflory under s. 17 of Aot VIII of 

1871. Proceedings, 18th November 

1871, 6 M.H.C, App. 39. 


Civ. Pro. Code (Acts Y of 1908, XIV of 188$, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(4404) — O. 21, r. 94 — See BENAMl TRANS- 
ACTION-CERTIFIED Purchasers, 25 W.R, 
493. 

(44051—0. 2, r. 94 — See CERTIFICATE OF 
Bale, 9 C. 82, F.B. = ia C.L.R, l, 3 M. 37, 
F.B., 23 W.R. 301. 

(4406)— O. 21, r. 94 — See DECREE — 

Decree, Construction of, 7 c. 9i = 9C 

L.R. 53. 

(4407)— O. 21, r. 94 — See EVIDENCE ACT, 
1872, s. 65, ol. fe), 2 Bom. L.R. 533. 

(4409) — O. 21, r. 94 — Salo oertifieate granted 
UDder — Copy of sale-oertifioate registered under 
s. 89, Registration Act— Bale-certificate not 
registered dooument, under art. 10, Limita- 
tion Act, 1877— See LIMITATION ACT, 1908, 
Art. 10, 142 P.R 1908, F.B. 

(4409) — O. 21, r. 94— See LIMITATION ACT, 
1909, art. 1 81, 4 M. 172. 

(44101—0. 21, r. 94— See REGISTRATION 
ACT, 1909, ss. 23, 24, 60, 87, 89, 5 A. 84 = A. 
W.N. 1882, 183. 

(4411)— O. 21, r. 94 — Sec BEN. REG. VIII 
OF 1819, ol. 1, s. 15, 5 C. 226. 

(4412)— O. 21, r. 94— See SALE- SALE FOR 
ARREARS OF REVENUE AND CESS — PRO- 
CEEDS of sale, Right to, g a. ii2 = a.W. 
N. 1863, 240. 

(4412 a)— O. 21, r. 94— See Nos. 149, 192, 
912, 917.1347, 1349.1349, 1350, 1351, 1352, 
1353, 1354. 1355, 1356. 1357, 1358, 1859, 1360 J 
1361, 1362, 1353, 1364. 13fi5, 1366, 1367, 1369, 
1369, 4052b, 4164, 4256, 41*79, 4379a, 4360, 
4381, 4399, supra. 

(44131—0. 21, r. 94. s. 66— See BENAMl 

Transaction— Certified purchasers, 3 

B. L.R. F.B. 15 = 11 W.R. F.B. 16. 

(4414)— 0. 21. r. 94. s. 66-See BENAMl 

Transaction— Certified purchasers, 9 

W. R. 438. 

(4415)— 0. 21, rr. 94, 95— See APPEAL- 
ORDERS, 2 W.R. Mis. 9. 

0. XXI, r 95 ( = 1882, s. 318 = 1877, s. 818 

= 1859, s. 268.) 

See SALE— BALE IN EXECUTION OF 
DECREE. 

(4416)— 0. 21. r. 95 ( = C»t>. Pro. Code , 1882, 
a. SIS)— Right of purchaser to apply for posses- 
sion.— The right of a purohaser to apply for 
possession under s. 318, Civ. Pro. Oode, accrues 
to him when the certificate “has been granted,” 
that is to say, when it has been issued to him. 
KaSHINaTH TRIMBAK JOSHI v. DUMINO 
ZURAN, 17 B. 228. (P.J. 1886, 46. R.) [Diss., 
30 A. 390- A. W.N. 1908, 162-5 A.L.J. 616; 
Appr., 19 M.L.J. 224-32 M. 136-4 M.L.T. 
350.] 
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CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of lb6i and VIII of 
1859)— continued. 

(4417) — O. 21, r. 95 {~Civ. Pro. Code , 1882, 
s. 3i8j — Suit for possesion by auction-pur- 
chaser, when maintainable. — An auotion-pur- 
chaser can bring a suit to obtain possession of 
land, the subject matter of his purohase, when 
it is shown that an unsuccessful attempt was 
made to obtain possession in execution proceed- 
ings. In 10 C L. K. 258, the Court bid not intend 
to lay down that no such suit oould be under 
any oiroumstances maintainable, but that, so 
long as the means provided by s. 3i8 are open 
to a purchaser, he is bound to have recourse to 
that section, rather than bring a fresh suit. 
IS WAR PERSHAD GURGO V. JAI NARAIN 
GlRI, 12 C. 169. [Coi-s., 11 C. 644. J 

(4418 —0. 21, r. 95 ( = c Id s. 318)— Sale 
certificate , rot regis:cred — Admissibility in evi- 
dence — Right to sue. — An unregistered certi- 
ficate of sale granted in 1880 was held to be 
admissible in evidence, if tendered in 1691, 
under s. 17 (oj of Registration Act, 1877. A 
suit for possession can lie, even though the 
purchaser at an auot.on who is not a party to 
suit has not appli. d under s. 318, the remedy 
by suit and the remedy under this sect on being 
concurrent. MUSST. HaRDEVI v. RAM JlWaN, 

14 P.R. 1893. (58 P.R. 188d, Not F .) 

(4419) — O. 21. r. 95 ' =old s. 318)— Omisdon 
to apply u <der — Rtgular suit not tanca. — An 
auotion-pu/chast r laim g io apply lor and get 
delivery ol p. sst?sion under 8. 318, be not being 
a party io ibesnit, will not, for thtis reason 
merely be barren irom bringing a regular suit 
for posse.ssi r . 1HN tsINXJH v. KaZIM ALI, 
92 P.R. 1 893 O' , l4o P.R. 1907, 45 PR. 
1902 = 42 P.L.R. j.902 ; died, 9 P R. 1903 = 
36 P.L.R. 1903, 45 P.R. 1902 = 42 P.L.R. 
1902.] 

(44*0; — O. 21, r. 95 ( = Civ Pro. Cede, 1892, 

S. 318)- Objection to sal' by judgment- debtor— 
Sale set aside- Sale upheld on revision — Suit 
by auction purchaser for damages by way if 
mg site piojits. — A deccte-bolatr purchased the 
property oi the judgment-debtor himself in exe- 
cution of his deotee. Then the judgment-debtor 
raised certain objections to the sale. The sale 
was set aside by the original Court and on 
revision to the High Court the order of the 
original Court was set aside and the sale was 
upheld and a certificate of sale was granted to 
the decree holder purchaser, who then brought 
the present 6uit against the judgment-debtor 
for damages by way of mesne profits, inasmuch 
as the later, by his objections to ihe sale wbiob 
finally failed, prevented the plaiuiiff from being 
in possession of the property purchased up to 
a oertain time. Reid that the plaintiff, as 
auotion- purchaser, had no title to the property 
before the sale W38 confirmed and that he oould 
not therefore sue for the recovery of the m-.SDe 
profits thereof in the nature cf damages J that, 
further, it was not shown that the defendant, 
in objecting to the sale and claiming the pro- 
perty for himself, was not aotuated by any such 
malice, fraud, or deception, as would in itself 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882' 
X of 1877, XX1I1 of 1861 and VIII of 
1859) — • continued . 


operate as affording a cause of action to the- 

plaintiff, and that there- was nothing to show 

that, in claiming the property which had been 

sold, the defendant was aoting otherwise than 

bena fide. Gobind Ram v. TULSI Ram, A. 

W N. 1887. 217. [F., 24 A. 475 = A.W.N. 1902, 

19d ; R., 7 A.L.J. 893 = 33 A. 45 = 7 Ind, Cas. 
409.1 


(4421) O. 21, r. 95 ( = s. 318. Civ. Pro. Code, 
1882) — Auction purchaser— Obstruction of coun- 
ter-pi tUioners — Claimir-g under judgement-debtor 

-Right of purchistr.— in this oabe the coun- 
ter-petitioners, who obstructed delivery of 
property to the auction-purchaser, derived their 
title from the judgment-debtor subsequently to 
the attachment, under which the sale was held. 
Reid that the Court is bound to order delivery 
to the purchase.*. 8UBRAMANIA AlYAR v 
SRINIVASA Aiyar, 8 M.L.T. 376 = 8 Ind. Cas' 
368. 


(4422)— O. 21 , r. 95 ( = s. 318, Civ. Pro. Code, 
1882 ) Act A PC/ 1877 ( Indian Limitation), sch . 
II. ait. 178 Execution of aecree — Limitation. 

Terminus a quo.- Although the grant of a 
certificate is a necessary preliminary to an 
application under s. 318 of the Code of Civil 
Procedure, such application will be barred 
under art. 178 of the second sohedule to the 
Indian Limitation Act, 1877, if not made within 
three years of the date of the certificate, that is 
to say, the date of the confirmation of sale. 
R AN.JIT SINGH V. BALDEC SINGH, A W.N. 
1908. 162= 5 A.L.J. 516 = 30 A. 390. (3 B. 433, 
17 B. 2*6, biss. ; A. W.N. 1683, 262, R.) 

14 423) O 21, r. 95 — See BEN'MI TRANS- 
ACTION— CERTIFIED PURCHASERS 10 B H 
C. 344. ’ ’ # 

(4424) O. 21, r. 95 — Application undflr, 
made by auction-purchaser rpjected as made 
beyond time, do bar to puit for possession of 
property purchased — See EXECUTION OF 

Decree. Miscellaneous, a.w.n. 19*07 131 

= 4 A.L.J. 434 = 29 A. 463. 

(4425) — O. 21, r. 95 — Application'by decree- 
holder holding sale-certificate, for delivery of 
possession under s. 318 — Arts. 178, 179. Limit- 
ation Act — See Limitation act, 1908, arte. 
181, 182, 4 M.L.T. 350 = 32 M. 136 = 19 M.L.* 
J. 224 = 1 Ind. Oas. 998. 


(4426)— O. 21, r. 95— See PENAL CODE, 
s. 447, 1 C.L.J. 104. 

(4426-a) — O. 21, r. 95— See Nos. 149, 1034, 
1072, 1073, 1074, 1075, 1076, 1077, 1078, 2702, 
3691a, 4079, 4415, supra. 

(4427)— O. 21, r. 95, s. 9 — See RIGHT OF 
SUIT— POSSESSION, SUIT FOR, 14 C. 644. 


(4428)— O. 21, r. 95, s. 47 ( = sa. 318, 244, 
Civ Pio. Code, 1862)— Purchaser at Court-sale 
of share of an undivided co-parcener , right of, 
to institute suit for partition— S. 244 no bar to 
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C\v. Pro Code (Aots Y of 1908. XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859; — continued. 

such suit. — The only right acquired by the pur- 
chaser, at a Court sale, of the share of one 
member of an undivided Hindu family is a 
right to effeotuate the sale by a suit for parti- 
tion of the entire joint property of the family 
and the delivory over to him (the purchaser) of 
what might be allotted to the share of the said 
member at the partition. In such oases, it is 
not competent for the Court on a mere applica- 
tion for execution by tb6 purchaser, to enforoe 
his right by an order for partition. No orders, 
therefore, of the kind contemplated by s 3 1 8 
of the Code can be passed on such applications. 
Nor is s. 244 a bar to the purchaser main- 
taining a separate suit enforcing partition and 
delivery of the share purchased in execution. 
YELUMALAI CHEYT1 V. SRINIVASA CHETTI, 
29 M. 294. 

(4429) — 0 . 21, rr. 95 and 96 { — Civ- Pro. 
Cede, 1882, ss. 318. 319) — Appeal. — No appeal 
will lie from an order made under s. 318 or 
s. 319 the Civ. Pro. Code. DHUNDA v. DURGA, 
A.W.N. 1891, 122. 

(4430)— 0. 21, rr. 95, 96— See LIMITATION 
ACT, 1908, art. 144, 19 A. 499 = A.W.N. 1897, 
127. 

(4431) — 0. 21. rr. 95, 96— Delivory of posses- 
sion of immoveable property — Auction-pur- 
ohaser dispossessing judgment-debtor’s tenant 
— Dispossession not injduo oourse of law. s. 319, 
Civ. Pro. Code, not being followed — Suit under 
s. 9, Soecifio Relief Act, maintainable — See 

Specific relief act, 1877, b. 9 , 12 C.VV.N. 
694. 

(4432)— O. 21, rr. 95, 97, 98 (ss. 318, 328, 
334, Civ. Pro. Code. 1882). — There is nothing 
to prevent the deoree-holdor or purchaser who 
has been obstructed or resisted in his attempt 
to got possession of the property deoroed or pur- 
chased (as the ease may be) from making a Iresh 
application for delivery without making any 
complaint under ss. 328. 334, of the Civ. Pro. 
Code. MUTTIA v. APPASAMI, 13 M. 504. 
[F..8M.L-J. 193; D., 26 A. 3G5 = A.W.N. 
1906, 46 ] 

(4433)— O. 21, rr. 95. 97. 99. 103 ( ^Civ.Pro . 
Code, 1882, ^ 318, 335) — Obstruction by third 
person to delivery of possession to purchaser — 
Fresh apilicaticn, without application under 
s. 334 — Limitation Act, art. 167.— Certain pur- 
chasers of immoveable property at a sale held in 
exeoution of a dooroe for money applied under 
s. 318, Civ. Pro. Code, for an order for delivery 
of possession. Resistance having beon offered to 
the Amin by a person other than the judgment- 
debtor, the purchasers without applying for an 
enquiry into the matter of resistance under 
s. 334, applied again after expiry of the time 
prescribed for the application under s. 335. 
to be put into possession. Held that such 
an application should bo rejected and that 
the purchasers’ remedy was a oivil suit against 
the person resisting them. Per AiJun.vi , J, 


CIy. Pro. Code, Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(13 M. 504, D. ; 11 B. 473 and 18 A. 233, 

R ) Per Knox , J., contra, following 13 M. 504. 
There is nothing to prevent a purchaser 
from making a fresh application for delivery 
without making any complaint under s. 834, 
Civ. Pro. Code. An application for delivery of 
possession under s. 3 18 i3 substantially an ap- 
plication for exeoution of a decree by ordering 
delivery of possession of the property purohased. 

Kesri Narain v. Abdul Hasan. 26 A. 165 = 
A.W N. 1904. 46 = 1 A.L J. 86. [ Doubud , 6 A. 

L.J. 71 = 5 M.L.J. 185 = 31 A. 82 = 1 Ind. Cas. 
416.] 

(4434)— O. 21, rr. 95, 97, 99, 103 ( = C»t>. 
Pro. Code, 1882, ss. 3lP, 335 ) — Suit to recover 
possession of property sold in execution of decree. 
— When an auotiou-purchasor accepts symboli- 
cal delivery of possession of the land sold to him, 
when he could have got aotual pbysioal delivery 
of possession, ho is not precluded by any special 
provisions contained in the Civ. Pro. Code, for 
putting an auotion-purohaser in possession 
in exeoutionproceodings, from suing for the 
recovery oi possession of the land. 8EVU v. 
MUTTUSAMI. 10 M. 53. [Jppf,, 24 C. 715 ; D. t 
9 M.L.J. 131.] 

O. XXI, r. 96 ( = 1882, s. 319 = 1877, i. 319 

=*1859, b. 264). 

See Sale— sale in execution of 

DECREE. 

(4435) — O. 21. r. 96 ( = Civ . Pro. Code, 1882, 
s. 319) Delivery of formal possession in exc • 
cution of decree , effect of, as against third 
persm in possession.— Where the judgment- 
debtor has continued in possession, the delivery 
of formal possession, whether under s. 318 or 
319 of the Civ. Pro. Code, would amount to 
an ouster of the judgment-debtor aud an entry 
into possession by the purchaser, so that if the 
judgment-debtor remains in possession subse- 
quent to suoh delivery, his possession would 
amount to an ouster of the purohassr, and 
would bo adverse possession from the data of 
suoh ouster ; but iu the case of a third person 
who had already purchased the property and 
obtaiued actual possession, delivery of posses- 
sion as against the judgment-debtor alone, 
cannot amount to an ouster of the person in 
possession. NARAIN Das v. LALTA PRASAD, 
21 A 269 = A W.N. 1899, 56. (19 A. 499. R.) 

[b\, 7C.LJ 640 ; Appr., 6 C.L.J. 472 ; R., 16 
C.P.L.R, 107.] 

(44 36)— 0. 21, r. 96 — Set APPEAL — ORDERS, 
17 W.R. 395. 

(4437)— O. 21, r. 96 —Symbolical delivery 
under s. 3 19, Civ. Pro. C^do, 1892— Suit for 
more declaration See DECLARATORY DECREE, 

Suit for— Declaration of title, is M. 

405. 

(4438)— O. 21, r. 96 — Application for delivery 
of possession under, if step-in-aid of execution 

““ Execution of decree— Misobl* 
Laneous, 13 0. W.N. 694 = 1 lad. 0*3, A30. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXill of 1861 and VIII of 
1859) — continued. 

(443S>di — O. 21, r. 96— See NOS. 1054, 1078, 
1079, 3697-a, 4052-a, 4079, 4429, 4430, 4431, 
supra . 

(4439) — O. 2i, r. 96, s. 47 — See APPEAL- 
DECREES AND EXECUTION OF DECREES, 18 
A. 36= A.W.N. 1895, 149. 

(444C) — 0. 21, rr . 96, 97, 99, 103 ( = ss. 319, 
335, Civ. Pro. Code, 1882) — Lind in the occu- 
pancy of a raiyat — Symbolical possession . — 
Where a persou is »n possession of any laud by 
reoeipt of rent from tenants, and delivery of 
possession of such laud is given to the purcha- 
ser at an execution-sale, suoh delivery does not 
cause dispossession to the person named so as 
to entitle him to apply under s. 335. Civ. Pro. 
Code, 1882. KlSORI LAL COSWaMI v. LaLA 
SHIB LALL, 1 C.W.N. 343. [D. t 33 C. 437 = 3 
C.L J. 293.] 

(4441) -O 21, rr. 96, 99 — See RESISTANCE 
TO EXECUTION OF DECREE, 13 W R. 418. 

(4442) — O. 21, rr. 96. 99— See SUPERIN- 
TENDENCE OF HIGH COURT, 18 W.K. 87. 

(4443) - O. 21 , rr. 96, 100 (=ss. 264, 230, 
Civ. Pro. Code, 1359 Applicant not limped 
to any parti-- alar method of getting possession . — 
Aot VIII of 18o9, s. 230 does noo iimit the appli- 
cant to any particular manner of obtaining 
possession ; and s. 264 oontains nothing to pro 
vent the purchaser at an execution-sale from 
obtaining possession, if he can, without the 
assistance of the Court. OBHOYA CHURN DEY 
v. RAJENDRO COOMAR GHOSE, 22 W.R. 406. 

O XXI. r 97 ( = 1882, sa 128,314 = 1877, 

ss. 128, 334 = 1839, ss. 226, 268.) 

See RESISTANCE TO EXECUTION OF 
DECREE. 

(4 444) — O. 21, r. 97 ( = s. 328, Civ Pro. 

Code, 1882 — Decree— Execution— Obstruction 
to execution of decree — Application by decree 
holder for removal of obstru. tiou -Rejection of 
appl cation — Appeal — High Court Revisionai 

jurisdiction— A decree-holder made a com 
plaint under s. 328 of the Civ. Pro. Code, 
to the J udg ; who, holdiug that the matter 
came under s. 331 of the Code, without regis- 
tering the claim as a suit and without mxkmg 
any inquiry, rejected the complaint : Held that 
the order was not appealable, but was^ one 
whioh could be dealt with by the High Court 
uuder the oowe r 6 conferred upon if by s. 622 of 
the Code. VISHNU v. RAM ACHANDRA , 9 Bom. 
L.R. 936. 

(4445) — O. 21, r. 97 ( = Civ. Pro. Code , 

1882, s. 328)— Limitation for proceeding*'-- Tee 
provision regarding limitation in s. 328 of the 
Civ. Pro. Code, applies only to the particular 
cause of aotiou arising out of a particular resis- 
tance or obstruction. S3 far as such resistance 

or obstruction is couceraed, the decree-ho.der, 

if be wishes to take proceedings under the 
section, must do so within one month of it. 

0. 11-133 


Civ Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XX11I of 1861 and VIII of 
1859) — continued. 

The bar of limitation imposed by the section, 

however, does not extend to, and hold good so 

as to bar. complaints against subsequent acts 

of obstruction made upon fresh proceedings 

taken by the decree-holder. NARAIN DAS v 

Hazari LAL, 18 A. 233= A.W.N. 1896. 84. (5 

iM 113, F.;d B. 602, 11 13. 473, D.) [R., 13 

C.W.N. 724J D., 26 A. 365=A.W,N. 1904, 
46.] 

(4446;— O. 21, r. 97— See LIMITATION ACT. 
1908, art. 167, 5 M. 113, 

(4446 a) — O. 21, r. 97— See NOS. 1080, 
1092, -2340, 3703, 4432, 4433. 4434, 4440 supra 
and NOS 44dl, 4509, 4510, 4548, infra. 

(4447i— O. 21. rr. 97, 9 d — See REMAND. 12 
W.R 98. 

14448) O. 2 *, rr. 97, 98, 99 — Resistance or 
obstruction to possession— Remedy of decree- 
holler Duly of Court. — Whcsre, in execution 
of a deoree fur possession of immoveable pro- 
perty, a person other than the judgment-debtor 
not bound by the deoree is found in its posses- 
sion and refuses to obey the warrant, it amounts 
to resistance within the meaning of r. 87 of O 
XXI, Civ. Pro. Code. 1903 ; and it is then the 
business of the decree-holder to apply under the 
said rule, to enable the Court to proceed under 
rr. 99, 99. but pending such acuon, fresh 
warrant cannot be issued. GAULAM Maham- 
xMAD v. HASSAN Din, 6 Ind. Cas. 649 = 45 P 
W R 1910. 


(4449,' O. 21, rr. 97, 93. 99 — See EXECU- 
TION of decree— Miscellaneous a.W 

N. 1891, 131. 


(4450 —0 21, rr. 97, 98, 99, O 23, r. 1 ( = 

ss 3^8. 331 and 373, Civ. Pro Code , 1882) 

Exe ution of d-cree — Obstruction— Complaint 
after one. month— Reg station as a suit and dis- 
miss il — Deg ility Whore an application was 
presented complaining of an obstruction to 
execution, more tbio one month after the ob- 
struci.ion, and the Judge registered the same as 
a suit, and dismisses it as barred by limitation. 
Held that the application can be entertained 
and registered as a suit, only if it is presented 
within one month. As it was not presented 
within oue month, it should not hav6 been 
registered as a suit, as it is manifestly unfair to 
the applicant-deoree-holder that bis application 
should be wrongly registered as a suit, ana then 
dismissed so as to make it a bar to a fresh suit 
while ii his application had been originally 
dismissed, such dismissal would uot have barred 
a subsequent suit. When a suit is barred 
by liLui-Vi'ion, it i-: not open to allow the plain- 
tiff i.o withdraw the suit with liberty to bring a 
fre-'h suit, if the fresb suit is cne which would 
be barred by the aecisiou in lh6 earlier suit. 
V-LLIAMMAL V. RAJAH SHUNMUGAM PlLLAI* 

7 M.L.T. 223 = 6 Ind. Cas. 285. . ' 


(44511—0. 21, rr. 97, 99 (=Ct'u. Pro. Code, 
1882, ss, 328, 331)— Complaint of obstruction to 
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<3iv. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXL1I of 1861 and VIII of 

1859 — continued. 

delivery of possession in execution — Order ad- 
mining application tcuond a month, not appeal- 
able — Objection as to limitation raisabic o*i 
appeal from final order. — Against an order 
admitting and numbering and registering as a 
suit, a complaint made to the Court under 
s. 828 of the Civ. Pro. Code, 1882 more thau a 
month from the time of the obstruction, no 
appeal may lio as such. But such order of 
erroneous admission of the application beyond 
time oould be objected to in appeal against the 
final order uuder s. 381 which is appealable as 
having the force of a decree. Such objection 
the appellate Court is bound to entertain, and 
it is equally bound to dismiss the application 
if it is found to have been wrongly admitted ny 
the lower Court, LALA v. NarayaN, 21 B. 
392. 

(4452)— O. 21, rr. 97, 99 — See LIMITATION 
ACT, 1908, art. 11, 5 B. 440. 

(4453)— 0. 21, r. 97, 99, s. 115, ( = Civ. Pro . 
Code, 1877, ss. 328, 331, 622) — Application 
complaining of resistance to execution — Order 
rejecting application — Appeal — Revision . — 
Where the deoree-holder applied to the Munsifl 
that a person resisted the execution of a decree, 
but that Court found that the latter asserted a 
bona fide olaim, but did not treat the question 
between them as a suit, under the provisions of 
s. 331, Civ. Pro. Code, 1877, but dismissed the 
application, held that the Munsiff's order was 
equivalent to the rejection of a plaint and was, 
therefore, appealable as a deoree. JAGANNATH 
v. PARBATI, A.W.N. 1882, 129. 

(4454)— 0. 21, rr. 97, 99, 100, 101 and 103 
( = s$. 328, 331,332, Civ. Pro. Coae, 1882) — 
Possession of tenant is possession of landlord . — 
Tyabji, J — Tbo word “ possession ” in ss. 328 
and 331 of the Civ. Pro. Code, has the wider 
general meaning and it inoludes constructive 
and symbolical possession quite as muoh as 
aotual physical possession. There is nothing in 
these seotions to limit the word “ possession ” to 
aotual physical possession. Possession of 
immoveablo property is not the less real or 
aotual, because it is enjoyed through tenants, 
servants, or member or members of one’s 
family. Candy , J. — The words “ claiming to 
be in possession on his own account or on 
acoount of some person othor thau the judg- 
ment-debtor” in s. 331 of the Civ. Pro. Code 
may bo taken as inoluding a person who is not 
in porsonal ocoupatiou of the land, but who 
olaims to ho in possession through the person 
who is ia actual possession. Possession by a 
gardenor or a servant is the possession of tho 
owner. But possession by a tenant is different: 
where the alleged tenant is a third party and 
not the judgment-dobtor, and where he is 
said to bo in possession as tho tenant of a land- 
lord, who is also not a party to tho suit, then 
the obstruction to tho Court’s clficer would 
naturally and probably be made by tho tenant 
who ia on the spot and ho would then bo the 
person who would be summoned under s. 328, 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

and who would be the olaimant under 8. 331 
claiming to be in possession on account of his 
landlord who is other than the judgment- 
debtor When suoh a olaim is registered as a 
suit the person alleged to be the landlord will 
naturally be joined as a party, and the dispute 
! will then be thoroughly investigated. But 
i where the tenant is the judgment-debtor, and is 
| thus debarred from making a claim under 
s. 331, and the third party who claims to b6 the 
landlord of the tenant in possession actually 
obstructs the Court’s officer, then that third 
party is entitled to intervene under s. 341, 
Qu(Pre,— Having regard to tho Explanation to 
s 647, Code of Civil Procedure, it is question- 
able whether s. 575 of the Code is applicable 
when an application is made to the High Court 
under s. 622. Civ. Pro, Code. Wkitsworth. J. % 
dissentiente.— The word “ possession ” in s. 331, 
Civ. Pro. Code, is limited to aotual pbysi- 
I oal possession and does not extend to the 
! possession of a landlord through his tenants. 
Mancoaram v. Fakirchand, 3 Bom. L.R. 
39 = 29 B. 478. 

(4455)— O. 21. rr. 97, 99, 103 ( = s. 335, Civ, 
Pro. Code , 1882) — Judgement debtor — Obstruc- 
tion— Suit to remove the obstruction.— S. 335 of 
the Civ. Pro. Oode, simply enacts that a party 
against whom an order on a summary proceed- 
ing is passed may institute a suit to establish 
the right bo olaims to present possession. A 
suit so iustituted wuuld not be a continuation 
oi the summary application, but an indepen- 
dent proceeding governed by tbo relevant provi- 
sions of the Code: and it would lie in the Court 
withiu the local limits of whoso jurisdiction 
the property in dispute is situate. DAMUL v, 

Shripat, 6 Bom. L.R. 301. 

(4456.— O. 21, rr. 97, 99 and 103 ( = s. 335, 
Civ. Pro. Code — 1882) — Finality — No judicial 
determination — Limitation Act (XF of 1877), 
sch, II, art. 11 — Test — Manager of joint Hindu 
family decree against, binding character of. — 
Under s. 335 of the Code, the only order, upon 
which the character of finality is impressed, is 
an order made upon enquiry. Where the 
matter of the obstruction, about whioh the 
purchaser had complained to the Court, was 
not investigated at all, and where there was 
no judicial determination as to whether the 
obstruction did, as a matter of fact, exist or 
whether tho obstruction was justifiable, and 
the Court, without any enquiry, dismissed the 
application for default ana the proceeding was 
withdrawn, the order is not of the description 
contemplated by s. 335 of tho Code, and art. 11, 
sch. 11 of the Limitation Act, has noapplication* 
(34 0, 491, .'ppr.', i C.W.N. 24, Commented on,) 
Tho test to be applied in each case is, whether 
the order, which is relied upon as a bar, has 
been made after enquiry or without any in- 
vestigation. (15 I. A. 123=15 C. 521, Expl,) 
Merely because the complainant does not 
adduoo evidence or is absent, it does not follow 
that there are no materials before the Court to 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

enable it to enquire into the matter. If the 
Court does enquire into it and dismiss the 
application, the order is made upon investiga 
tion. (32 C. 537, Doubtei.) If a decree is 
passed against the Karla or manager of a joint 
Hindu family, in respeot of liability properly 
inourred for the necessities of the family, the 
binding character of this deoree upon the inte- 
rest of other members depends, not upon their 
having or not having been parties to the suit, 
but on the authority of the manager to incur the 
liability. KUNJ BEHARI LAL v. KANDH 

Prashad Narain Singh, 6 C.L.J. 362. 04 

B. 597. 23 B. 372, 29 C. 583 9 C.W.N. S79, R.) 
IReL on, 14 C.W.N. 316 ; R., 11 C.L.J. 61 = 14 

C. W.N. 299.] 

(4457) — O. 21, rr. 97, 99, 103 ( = s . 335, Civ. 
Pro. Code, 1882) — Auction-purchaser — Resis 
lance to /ns taking possession— Enquirp— Appli- 
cation dismissed lor default — Re aula r suit — 
Limitation — Limitation Act (XV of 1877), 
sch. II, art. 11. — Where an application under 
s. 335, Civ. Pro. Code, came on for hearing the 
applicant asked to withdraw his application foe 
want of evidence, and the opposite party beiDg 
present, the Court directed the application to 
be dismissed “ for default of prosecution ” wtih 
costs. Held, that, no enquiry having been 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 , — continued. 

auction-purchaser to dispossess him.— An appli- 
cation by a third person claiming the property 
sold in a Cour -sale as his and disputing the 
right of the auction-purchaser to dispossess him 
of the same is not governed by s. 331, but by 
3. 335 of the Code. MOJI LAE v. MARDAN 
PARWAR, 15 C P.L.R. 49 

(4460)— 0. 21. rr 97. 99, 103 f = s 335, Civ. 
Pro (. ode, 168 2 ) — Symbolical possessioji. riot 
dispossession. Symbolical oossessiou does not 
amount to “ dispossession, ” within the mean- 
ing of p. 335, Civ. Pro. Code, 1882. IBRAHIM 
MULLICK V. Ram JaDU RaKSHIT, 30 C 710 
[R., 16 C. P.L.R 107, 27 M. 67, F.B., ; Expl 
andD., 33 C. 487 = 3 C.L.J. 293.] 1 ’ 

(4461 )— O 21, rr. 97. 99. 103( = ss. 331,335, 

f LV ' F 10 ' ( ode, 1892) — Order unier s. 335 

Decree— Purchaser — Dispossession. — An order 
under s. 335, Civ. Pro. Code, 1882, is not a 
decree. A person in whose favour such an order 
is made is not entitled to claim the benefit of 
s. 331. Civ, Pro. Code, 1882 Where a pur- 
chaser of immoveable property at an execution, 
sale obtains delivery from Court and is subse- 
quently dispossessed, he cannot olaim the 
benefit of s. 335, Civ. Pro. Code, 1882, as such 
purchaser. SRINATH GBOSH v. ANNODA 
PROSAD ROY, 1 C.W.N. 192. 


held within the meaning of s. 335, Civ. Pro. | 
Code, the applicant was not preoluded from • 
bringing a regular suit to establish his olaim, ' 
■more than a year after the date of the order. 

It is a oondition precedent to passing an order 
under s. 335, Civ. Pro. Code, so as to make it 
oonolusive, unless a suit is brought within a 
year, that the Court shall enquire into the 
matter of resistance, eto. SARaT CHOWDRA 

Bisu v. Tarini Prosad PalChandry, 11 C. 
W N. 487= 34 C. 49t (1 C.L.J. 296, I C.W.N j 
24, 32 C. 537, D.) [F.‘, 6 C.L J. 362, 31 M. 5 

= 3 M.L.T. 106 = 17 M.LJ. 554.] 

(4458)— O. 21, rr. 97, 99, 103— Execution- 
Resistance of third party — Procedure to be 
followed by executing Court— Difference in 
procedure between the old and the neiv Codes 
pointed out. — Where a third party is found in 
possession of the property decreed and resists 
delivery of possession, the proper course is for 
the executing Court to make a summary 
enquiry under O. 21, rr. 97 and 99, Civ. Pro. 
Code, 1908, into the claim of the third party, 
that he is in possession in * good faith,’ and 
pronounce a decision, leaving the aggrieved 
party to his remedy by suit under r. 103. 
Difference in procedure between s. 331, Civ. 
Pro. Code, 1381, which required the olaim to 
be tried as a suit, and O. 21, rr. 97 and 99, 
Civ. Pro. Code, 1909, pointed out. HAR 
NlHAIj v. SHAMJI 14 P.R. 1910 = 21 P.W.R. 
1910 = 5 Ind- Cos 809 = 64 L. R. 1910. 

I 

(4459) — O. 21, rr. 97, 99, 103 [ = Civ. Pro. 
Code, 1982, ss. 331 and 335 )— Court-sale— 
application by third person disputing right of 




rr. yy, 


_ _ — av/u \ — L/iy, Jl TO 

Code, 1882, s. 335)— Application by auction-pur- 
chaser ti remove Obstruction-Competency of 
Ccao-t to reject application on perusing documents 
ami hearing arguments — Limitation Act, 1877, 
art. 11. Where an auction-purohaser applied* 
under s. 335 of the Code for the removal of 
obstruction caused by a third person, it was 
competent to the Court, on perusing the docu- 
mentary evidenoe adduced and hearing the 
arguments of both sides, to reject the applica- 
tion and refer the petitioner to a regular suit. 
Where the Court rejeoted an application under 
o. 335, Civ. Pro. Code, and referred the peti- 
tioner to a regular suit, a suit, by the petitioner 
to recover possession of property was governed 
by art. 11 of the Limitation Aot, XV of 1877. 
Kamalattanni v. RENGA AIYANGAR 7 M 
L.J. 310. * 


(44631 — 0. 21, rr. 97, 99, 103 ( = s. 335. Civ, 
Pro. Code, 1882) — Limitation — Order passed 
under s. 355, Civ. Pro. Cod*, 1892 —Suit with- 
in one year from the date of —Whether barred 
— Party subsequently added— Right to raise plea 
of limi'a'ion—At t 11, Limitation Act, XV of 
1877. sch. II. — A suit brought within a year of 
the date of au order passed under s. 335, Civ. 
Pro. Code, 1882, is not barred by limitation! 
A person subsequently added as a party oan 
raise the plea of limitation* GURUVAPPA 

Cbettyv. Srinivasa row, 7 M.L.T, 306=6 
Ind- Cas. 680. 

(4464) — O. 21, rr. 97, 99 and 103 ( — Civ. 
Pro. Code 1S82,) s. 335) — Order declining to 
deliver decision — Suit brought more than a year 
from date of order, not barred . — As in ca66B 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

arising under s. 283, Civ. Pro. Code, so, in 
cases falling under b. 335, Civ. Pro. Code, if an 
order is passed after investigation, the fact that 
the investigation was not as complete as it 
might have beeu under the oircumatanoes 
would not prevent the order, unless it is set 
aside within the time limited, from operating 
as conducive against the party affeoted by it. 
But to render an order under either of the 
sections referred to bo operative, it is essential 
that the Court passing it should have arrived 
at a definite conclusion as to the matter to be 
deoided under the particular portion of the law 
under wbioh the Court is acting. Where the 
Court, in investigating a claim under s. 335, 
Civ. Pro. Code, for some reason or other, deolined 
to give a decision on the matter on whioh it 
had to decide under that section, then, a suit 
by the olaimant to establish hie title would not 
be barred even if brought more than a year 
from the date of the order. ALWAR IYENGAR 
v. ZELLEVEGER, 9 M.L.J. 175. (18 M. 266, 

■n.) 

(4465) — 0. 21. rr. 37, 99, 103 ( = s. 335. Cit>. 
Fro . Cede , 1882) — Decree- Exc ution — Resis- 
tance to possession — Obstruction by manager of a 
joint Hindu family— Miner co/arccners not 
bound by manager's acts aft-r partition — V. as 
managec or a joint Hindu family, offered 
obstruction to defendants in taking possession 
of certain lands in execution of a decree 
Sometime after this, the miner step-brothers of 
V having separated from V and the lands to 
which the obstruction was offered having been 
allotted to tho minor’s share, V took no further 
part in the miscellaneous proceeding that 
followed the obstruction, and on the 6th 
August 1898, the Court passed an order undor 
s. 335 of tho Civ. Pro. Code, 1882, in favour of 
defendants. Tho minors brought a suit on tho ' 
11th November, 1903, to establish their title to 
the lands. Both lower Courts dismissed the 
suit on the ground that it. was barred under 
art. 11 of the Limitation Act, inasmuch as it 
was instituted moro than a year after the order 
passed under s. 335 of the Civ. Pro. Code. 
Held , that tho order was no bar to plaintiff's 
suit, since V did not represent, the minors when 
tho order under s. 335 of the Civ. Pro Code j 
was made. SHIDM’IW R\Y\ppa v. Yenkui i 
Krishna, 10 Bom. L.R. 550 = 32 B. 494. j 

(44661 — 0. 21, ?r. 97, 99, 103 ( = s 335. Civ ! 
Pro. Code, 1892). — An ippeal dors not- lie from 
an order under 335. Civ. Pro. Code. Ram 
NARAIN 8AIIOO V. HANOI 1’ERSFIAD, 31 C. ! 
737. [Y.\, 17 M.L.J. 321.) 


(4467) — O. 21, 
Fees act, ih70, 
W.N. 1900, 119. ’ 


rr. 97, 99, 103 — See COURT 
s. 7, el. IVe, 22 A. 3Sl = A. 


(4 168} O 21, rr. 97,99. \03-Sco EJECT- 
MENT, SUIT, 13 C.L J. 479. 


(4469)— O. 21, rr. 97. 99, 103-Srr EXECU- 
TION OF DECREE-MISCELLANEOUS. 18 B. , 
522. 


Civ. Pro, Code (Acti Y of 1908, XIV of 1892, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

(4470) — O. 21, rr. 97, 99, 103 — Application 
to be restored to possession dismissed for non- 
produotion of evidence — Suit for possession 
brought more than a year after the order, 
barred — See LIMITATION ACT, 1909, arts. 
11, 11-A, 8 A.L.J. 626. 

(4471) — O. 21, rr. 97, 99, 103 — Limitation 
for a suit to set aside an order passed under — 
See LIMITATION ACT, 1908, art. ll and 11-A, 
3 Bom. L R. 594 = 26 B. 146. 


(44721 >0. 21, rr. 97, 99, 103-8uit by 

benamidar within one year of adverse order 
under — Limitation — Right of suit — See LIMIT- 
ATION ACT, 1903, arts. 11 and 11-A, 8 M.L.T. 
377 = 8 Ind. Cas. 264. 

(4473) — O. 21, rr. 97, 99, 103 — Order under— 

Court declining to pass order — See LIMITATION 

ACT, 1908, arts. 11 and 11-A, 27 M. 25. 

• 

(4474)— O 21, rr. 97, 99, 103— See LIMITA- 
TION ACT. 1908, arts. 11, 11-A, 29 C. 25, A.W. 
N. 1896, 68. 

(4475) — O. 21, rr 97. 99.103 See POSSES- 
SION-NATURE OF POSSESSION, 30 0. 710. 

(447Gi — O 21. rr. 97, 99, 103, s 47 <=Ciu. 
Pro. Code, 1882, ss. 335. 244) — Purchaser in 
execution of decree — Representative — Usufruc- 
tuary mortgage* ejected by purchaser, a p rsoji 
other than a judgmmt-deotor under s. 335. — Oq 
an auotiou-purebaser who was also the assignee 
of the decree having obtained possession as pur- 
chaser, a usufruotuury mortgagee, who had been 
in possession, applied to the executing Court to 
put him again in possession, dispossessing the 
above purchaser. The order of tho Court 
reinstating such mortgagee iu possession was 
held not to be one p tsjed under s. 244, Civ. 
Pro. Code, smeo an execution purchaser is not, 
as such, a representative of a pirty to tho suit 
in which tho decree was passed. Moreover, t.he 
mortgagee was not a party against whom a 
decree or order had been passed, and consequent- 
ly did not come within the provisions of s. 244 
of the Code, but within the description of 'party 
other than judgment-debtor’ in s. S 15. The 
order being thus ono under s. 335, aud so not 
open toAppeal.it could form the subject of 
revision bv tho High Court. 8ABHAJIT v. 8RI 
COPAL 17 A. 222. F.B. = AW.N. 1895,64. 
[Not b\. 26 A. 117 = A \VN. 1904. 61 ; F„ 18 
A. 36. 22 A. 450 : /?., A. W.N. 1900 42,31 A. 
82 = 6 A.L J. 71 = 5 M.L T. 185, 12 O.C. 109.] 


(4477)-0. 21. n\ 97,99, 103 and s 115 ( = 
Civ /bo ('ode 1S82, s$. 335. 622) — Resistance 
/> €.vecut’o;i of deer* c — Revision . — an order 


uud'-r s 3 i », is subj-ot to revisional interference 
bv ( he lli di Court under s. 6.12 of the Civ. Pro, 


code, shf.oraj Singh y. Ban\y\ri Das, 
6 A 172 = A. W.N. 1884, 16. 17 B. 341, F.B., P.) 


(4479)-0. 91, rr. 97, 99, 108, 0. 41. r. 93, 
1'5 ( = ss. 878, 331. 336, 567, 672, Cio Pro. 
Code, i$92. — -Resistance to rjjcHfion — Limita- 
tion — Appeal , — A decree-holder, who is resisted 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1 892. 
X of 1877. XXLII of 1861 aud VEJ.I of 
1859J — continued. 

in the execution of a decree for ejectment, may 
apply for possession again, and, if again resisted, 
may complain against the second resistance. 
Where au application under s. 328, Civ. Pro. 
Code, was registered, and the opposite party put 
in a written statement, and the applioatioa was 
ultimately dismissed on the preliminary ground 
of limitation. Held , that the order cannot be 
considered merely as au order refusing to regis- 
ter a plaint, our, has the same force as a decree 
and is subject to the same oonditious as to ap- 
peal or otherwise as a decree, aud an order by 
the District Judge ou appeal, reversing the order 
of the first Court on the preliminary point and 
remanding the application for trial on the 
merits, is au order uuder s. 552, Civ. Pro. Code, 
and an appeal lies to the High Couct agaiust 
such an oruer BARNaGORE JUTE FACTORY 

Co., Ld. v. raj Kumar Raj, 13 C.W.N. 7 24 

= 1 Ind. Cas. 785. 

0 X.XI, r. 98 ( = 1882, ss. 329, 330 = 1877, 

as. 329, 130 = 3859, ss, 227, 228;. 

See Resistance to execution of decree. 

(4479)-— O. 21, r. 98 ( = s. 329, Civ. Pro. Code, 
1882 h- Re-sale to judgment-debtor — Resistance by 
judgment- debtor to possession—' Just cause.' — A 
re-sale by cbe deoree-holder purchaser to the 
judgmeut-debtor is * jost cause’ within the 
meaning of s. 329 of the Civ. Pro. Code, for 
resistance by the judmeut-debtor-purohaser to 
obtain possession in execution of the dooree. 
RUDRAMJIA v. NAGI, 8 M.L.T. 388 = 8 Ind. 
Cas. 133. 

(4479-ai — O, 21, r. 98— See NOS. 2340, 4342, 
4447 to 4150, supra, and NO. 4509, infra. 

(4480) — O. 21, rr. 98, 99 ( = Civ . Pro. Code, 
ss. 329, 33 L of 1877 ) — Execution — O struclion 
by stranger . — In construing the words *' as the 
Court shall see fit.” in s. 329, regard should oe 
had to the circumstances in respect of whicn 
the power is to be exercised. Au order under 
that section should be the resultof the fact that 
the defendant in the suit, who is precluded by 
the deoree from disputing plaintiff's right, un- 
justly instigates a third party, who has no real 
interest in the property, to prevent the plaintifi 
from getting the benefit of his exeoution. The 
Court has no power, under s. 329, to deoide im- 
portant questions, whose merits are wholly apart 
from, and unaffected by, the fact of obstruction 
caused at defendant’s instigation. The Court 
should, under s. 331, number and register, as a 
suit, an application by the obstructor, who 
claims in good faith, to be, on his own account, 
in possession of property, against which execu- 
tion has been taken out. GOVINDA NAIR v. 
KESAVA, 3 M. 81. [Appr., 25 B. *78-3 Bom. 
L.R. 58; R; 14 B. 627.] 

(448 1 ) — O 21. rr. 98, 99, 97, 100 { = Civ. Pro. 
Code , 1882 ss. 329, 330, 331, 334. 335 )— C laim 

by judgment-debtor, if mantainabls-Clavn 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

by person in constructive possession through 
tenants — “ Posses ion ” a > d “ dispossession ” 
meaning and sc pe of — Enquiry, scope cf . — 
S. 335 of the Code has to be read with s. 334. 
The judgment-debtor is not competent to make 
an application under s. 335 of the Code, which 
refers to resistance or obstruction by, or the 
dispos ; ession of, a person other than the judg- 
ment-debtor. The term ‘possession’ in s. 336, 
as in other similar sections of the Code, is not, 
used in a restricted sense, as relating to a 
mere tangible or physical possession, but 
includes oon^truotive possession, or possession 
in law. by receipt of rent, or otherwise. (II W. 
R. 191, 15 W.R. 70. 20 W.R. 373, 22 W.R. 
123, 18 W R 87. 25 B. 478, 27 M. 67 R. & 
F . 1 C.W.N. 343, 30 C. 710, Expl. & D ) The 
Court has the same jurisdiction in a case of 
dispossession, whether the person deprived of 
possession was iu physical occupation or 
symbolio tl possession, as it has in a case of 
resistance or obstruction by a person either in 
actual or constructive possession ; and a person 
who alleges that he was in possession through 
his teoant, who had been ousted as the judg- 
ment-debtor from the land by the delivery of 
possession to the purchase^ is entitled to make 
an application under s. 335 of the Code, as to 
that extent his own possession has been inter- 
fered with and he himself has been dispos- 
sessed within the meaning of the section ; 
but, although he may not be incompetent 
to apply under a. 335 of the Code, merely 
by reason of the fact that the olaims to 
have been in constructive and not actual pos- 
session. he oaonot get any relief under that 
section inasmuch as he cannot be placed in 
actual possession, which, according to his own 
allegation, he never enjoyed before, and, on 
the other hand, he caunot be restored to pos- 
session through the person whom he alleges 
to be his tenant, as in that case, it would be 
practioally restoring the judgment-debtor of 
possession in contravention of the pryvisions of 
ss. 334 and 335 of rhe Code. BRAJABALA DEBI 
v. GURUDAS MANDAD, 3 C.L.J. 293 = 33 0. 
487. 


(4482)— O. 21, rr. 98. 99, 101, 103— Revi- 

sion — Prac ice — Preliminary order not con- 
tested lill fin d orders passed in the case — Final 
order itself not contested — Preliminary order, 
whether c in be revised. -The Chief Court will not 
interfere on the revision side with a preliminary 
order of a lower Court, which is allowed to 
stand unchallenged at the time it is passed, and 
which is contested only at a late hour and after 
the inquiry has been made iu accordance there- 
with and a fioal order (which itself is really 
not contested,) passed by the lower Court. A 
party against whom an order is made under 
O. XXI, rr. 98. 99 or 101 of the Code, has the 
right to proceed under O. XXI, r. 103 and, 
therefore, oanuot be allowed to have the order 
reot'fied in revision. MATHU MAD v. MUS- 
SAMMAT AMBO, 129 P.L.R. 1911. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 

0 XXI. r. 99 ( = 1882 of. u. 331, 335 = 

1877, B3. 331, 333 = 1839, si. 229, 269.) 

See Limitation act, 1908, art. 182. 

S ** Resistance to execution of 

DECREE. 

(4483)— 0. 21. >•. 99 ( = s. 331, Civ. Pro. 

Code , 1882; — Power of Court to try question of 
title, — Si 331 directs that the Court shall pro- 
ceed to investigate thoclaim in the same manner 
and with the like power as if a suit for the pro- 
perty had been instituted by the dooreo bolder 
against the claimant under the provisions of 
Ch. V. It further provides that the order 
of the Court shall have the same foroe as a 
deoree and shall be subject to the same condi- 
tions as to appoal. It is thus manifest that a 
Court, trying a suit under s. 331, must try it as 
a suit for the property and determine the ques- 
tion of title also. Mahip Rai v. DWARKA 

.Rai, A.W.N. 1905, 50 = 2 A.L.J. 132-27 A. 

453. 


(44841—0. 21, r. 99f = s. 331, C.P.C., 1882} 
Execution of decree — Claim by person other 
than judgment debtor - Inquiry. — Q. 331 of the 
Code is in imperative terms, and iu all cases in 
whioh its provisions are applicable they must 
be given effeot to. In execution of a decree for 
possession of immoveable property, a person 
other than the judgment-debtor in possession of 
property objected to the execution, alleging, in 
good faith, some title to the property. Mean- 
while, execution was stayed pending a suit by the 
mortgagee of the judgment-debtor. Therefore 
the Court did not pa$9 any order on this peti- 
tion. Tho order staying tho execution being 
withdrawn, the Diet riot Judge bofore whom the 
petition was pending ordered tho execution of 
the deoree, on the ground, that tho petitioner 
was no longer in possession of tho property, be 
having been temporarily absent. Held, on 
revision by the Chief Court, that tho petitioner’s 
objection having been preferred in good faith, 
should havo boon made tho subject of proper 
inquiry under s, 331. His temporary absence 
could not affect his claim. SUNDAR DOSS v. 

Raja Baldeo Singh, 118 P.R. 1907. 


(4485) 0. 21, r. 99 f = Cpj. Pro Code, 18 

s. 33U — AM fms Civil Courts Act 1873, s. li 
Jurisdiction— (' laim below ordinary yecuy ii< 

331 of the Civ. Pro. Cod c, confers 
the Court, executing a deoree. a special ju 
motion to try a claim, oveu though fho valui 
the eubjeot-matter of tbo olaim may fall bel 

the pocunmry limit of its ordinary jurisdioti 

BITHALAKSHMI v. VYTRLINGA, 8 M. 548 F 
lR., 13 M. 510, 14 B. 627, 6 Bom.L.R. 30 


21,> ' 99 =(s< 331 - Pro- Code, 
1892) Resista>ice by Government to decree • 

holder's attempt to get possession under his 
decree— -Registry as a suit -Judgment debtor hold- 
ing under pattah from Government and paying 
jenmabgoham in addition to assessment— Right 
of Government to intervene — Possession.— 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882*. 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

8- 331 of the Civ. Pro. Code of 1882, only 
applies where the resistance or obstruction has 
| been occasioned by a persou other tbanUhe 
l judgment-debtor claiming in good faith to be in 
possession of the property on his own aooount 
! or on aooount of some person other than the 
judgment-debtor. Where the deoree-holder in 
i attempting to exeoute her deoree for possession 
i from defendants, was obstructed by Govern- 
ment officials, the only olaim of Government 
being that, in the pattah granted to seoond 
defendant’s father, a charge was made for jenma- 
bhogam in addition to assessment, and the first 
Court registered the objeotion as suit under 
s. 331, Civ. Pro. Code. Held, that the Govern- 
ment was not entitled to intervene under s. 331 
of tho Civ. Pro. Code, or any other claim 
seotion of tho Code, and that the claim should 
not have been numbered and registered as a 
suit but should have been rejeoted. KARUNA- 

kara Mrnon v. Secretary of State for 
India, 8 lnd.Cas. 857 = 9 M L T. 166 = 21 M. 
L.J. 407. (28 M. 505, 15 M.L.J. 416, R.) 

14487)— O. 21, r. 99 ( = s. 229, Act VUl of 
1859, Civ , Pro. (' ede ) — Claim wider — Regis- 
tered as a suit , what . — A claim under s. 229 of 
Aot Vlll of 1859 (Civ. Pro. Code).8rogislered as 
a suit is a fresh suit and not » continuation of 
tbo original suit. MUTHAMMAL v. CBINNANA 
1 GOUNDAN. 4 M. 220. 8 M. 548 ; Cons., 

j 13 M. 520.] 

1 (4488) — O. 21, r. 99 ( = $. : 331, Civ. Pro. Code, 

i 1682) — Civil Courts Act (Maaras Act III of 
! 1873), .s. 13 — Appeal — .lurisdictioyi . — There is 
no reason why any special character should 
attach to the euit instituted under s. 331 of the 
Civ. Pro, Code, after it has once been disposed 
of and a decree ha9 been passed in it. When 
! the; object-matter in that suit is less than 
Rs. 5,000 in value and the suit has been tried 
I by a Subordinate Judge, an appeal lies only to 
i the Distriot Court, although the value of the 
i subjeot-mattor in the original suit may have 
exceeded Rs. 5,000. KALIMA v. NA1NAN 
KUTPI, 13 M. 520. [R , 22 C. 830.] 

(4489)— O. 21, r. 99 ( = 5. 331, Civ. Pro. 
Code, 1882) — Application against claimant 
| resisting execution how treated — Older under 
the section, nature of — Appeal — An application 
against a claimant resisting 'execution is one 
under s. 331 of tho Civ. Pro. Code and ought 
to be treated aR a plaint. [Appl , 16 M. 127 ; 
Diss., 9 Bom.L.R. 936.] An order rejecting 
an application such as is mentioned above is of 
the same effect as tho refusal to register a 
plaint and is appealable. FUNINDRO DEB 

j Raikut v. Rani Jugodishwari Dkbi, 14 
I 234. [Appl., 16 M. 127 ; Diss., 9 Bom L.R. 

| 936 ; R, 13 C.W.N. 724.] 

<44901—0. 21, r. 99 ( = Cii>. Pro . Code, Act 
VIII of 1859, s. 269 )— Effect of possession under. 
— Where a defendant is in possession by virtud 
of an order under s. 269 of Aot VIII of 1859* 


2125 


THE ALL INDIA DIGEST. 


2126 


Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued . 


i Civ. Pro. Code (Acts Y of 1908, XIV of 1R82, 
X of 1877, XXIII of 1861 and VllI of 
1859) — continued. 


the plaintiff can only suoceed on the strength 
of his own title. KALLaPA bin GlRMALLAPPA 
v. VENKATESH VlNAYAK, 2 B. 678. 

(4491) — O- 21, r. 99 ( = Civ. Pro, Code , 1882, 
s. 331) — Foreclosure decree— Absence of direction 
lor delivery of posses ion — Application for 
delivery, applicability of. — A foreclosure deoree 
absolute, containing no direction for delivery of 
possession, canoot be made the basis of pro- 
ceedings under s, 331 of the Code. R\MA- 
CHANDRA BaNIA V. BALKRISHNA GANPAT 
RAO DESHPANDE, 17 C.P.L.R. 62. 

(4492) — 0. 21, r. 99 ( = Civ . Pro. Code , 1859. 
s. 269) — Summary proceedings— Failure to s?t 
aside order in such proceedings within one 
year — Suit to establish title to property subse- 
quently, if barred. — Where a purchaser at nuo- 
tion-^ale instituted proceedings under s. 269 of 
Act VIII of 1859, against the defendant who 
resisted his taking possession of the property, 
and the proceedings were dismissed on the 
ground that the property belonged to the 
defendant, and no suit was instituted within 
one year of this order of dismissal held that a 
subsequent suit to establish the title was hpld 
barred. BAI JAMNA v. BaI ICHHA, 10 B. 604. 

(4493)— C. 21. r. 99 ( = s. 331, Civ. Pro. 
Code, 1882) — Decree— Execution — Obstruction 
— Suit to remove obstruction. — In a suit under 
s. 331 of the Civ. Pro. Code, the proper issue 
to be determined is whether the person obstruct- 
ing is in possession on his own aooount or on 
aocount of some person other than the judg- 
ment-debtor. No question of title between a 
plaintiff and his judgment debtors requiring 
the decree against them to be re-opened, can 
possibly be adjudicated upon in suoh a proceed- 
ing. MAHOMED V. BASHETAPA, 5 Bora. L R. 
211 = 27 B. 302. 

(4494)— O. 21, r. 99 ( = Ciu. Pro. Code, 1877, 
s. 335) — Resistance to purchaser in Court-auc- 
tion — Complaint to executing Court — Dismissal 
as barred by limitation — Appeal- — Where a 
purchaser in Court-auction of certain properly 
was resisted in obtaining possession by a per- 
son who claimed to be in possession as mort- 
gagee, and the purchaser’s complaint to the 
Court executing the deoree was dismissed on 
the ground that it was barred by limitation. 
Held that, as the order appeared to have been 
passed under a. 335, Civ- Pro. Code, it was 
final. Even if that was not the case, no pro- 
vision of law oould befoUDd making an order 
of this kind appealable. MAKUND RAM v. 
THAN SINGH, A.W-N. 1882, 16. 

(4495) — O. 21. r. 99 ( = s. 331. Civ. Pro. 
Code, 1882) — Resistance or obstruction— Decree 
for partition — Decree for possession— Partition 
Act (IV of 1893), s 4— Where a person is held 
entitled to the possession of a share in certain 
property after partition, and a commissioner is 
appointed to partition the property and put 
him in possession of his share, resistance to suoh 


commissioner is “ resistance or obstruction,’* 
within the meaning of s. 331, Civ Pro. Code, 
to a deoree for possession. It is only when the 
suit is for partition, that a member of the joint 
family may buy out the plaintiff, under s. 4 of 
the Partition Act. He is not entitled to do so 
1 when the suit has been decreed aad the decree 
for possession is bemg exeouted. KALI KUMAR 

MUKERJI v. Brahmananda Mukexji, 7 
C.L.J. 98. 1 16 M. 127, F.) 

(44961 — 0. 21, r. 99 ( = s. 331, Civ. Pro . 
Code, 1882 ) — Order to plaintiff to take steps 
under s. 331, Civ. Pro C>de—Not proper dis- 
posal of execution petition — Where a Judge 
made an order in the following terms : — “ Let 
the plaintiff take steps under s. 331, Civ. Pro. 
Code,” it was held that such an order was not a 
propec disposal of the petition for execution. 
Where such an order was passed behind the 
plaintiff’s back and without notice to him, it 
wa9 held that it must be set aside. MAITY 

Surra yadu Sahuear v. Rahim Missa 
Begam Saheba, 8 M.L.T. 293. 


(4496-al — O. 21, r. 99 ( = Civ. Pro. Code , 
1882, s. 331> — Execution-proceedings— Obstruc- 
tion by third p.rsons— Obstrvc'ors whether 
competent to imp-ach decree-holder' s title setting 
up ius tertii. — Onus of proof on obstructors . — 
Plaintiff obtained a decree for possession against 
a tenant of his and, on proceeding to execute 
it, he wag obstructed by the present defendants. 
He accordingly filed a claim against them, 
which was registered as a suit under s. 331 of 
the Civ. Pro. Code, to remove the obstruction 
and to recover possession. In answer to the 
claim, defendants objeoted that the land 
belonged to a third person from whom they 
derived title. It was held on second appeal, 
that in such a suit, when possession is shown 
to have been with the plaintiff, the defendants 
have not without showing tale in themselves, 
that liberty to impeach the plaintiff’s title, or 
to set up a jus tertii ; under suoh oircumstanoes 
the only successful defence would be that the 
defendants were themselves the owners of the 
land and the onus of proving a better title than 
the plaintiff’s will rest upon them. BAPUJI- 

rao v. Fatesing. 22 B 967. [F., 27 A. 417 
= 2 A.L.J. 26 = A.W.N. 1905, 20 ; Appr ., 25 B, 
478.] 


(4497) — O. 21, r. 99 — Proceedings under 
s. 331, Civ, Pro Code, 1882, open to appeal — 
S- 9 Act I of 1877 (Speoifio Relief) — See 
appeal— Orders, 22 C. 830. 

f 4498) — O. 21, r. 99— See APPEAL— ORDERS, 
5 W.R. Mis. 51. 

(4499)— O. 21, r. 99— See BURDEN OF PROOF 
—Miscellaneous, 10 C. 50. 

(4500)— O. 21, r. 99— See COURT Fees ACT, 
1870, soh. I, art. 1, 10 B. 238. 

(4501) — O. 21, r. 99 — Costs— Payment of 
costs of summary order — Aot XXIII of 1861, 

s. 11 — See Degree — Decree, Construc- 
tion OF, 2 C.L.R. 504. 
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Civ Pro. Code (Acts Y of 1908. XIV o! 1882, 
X of 1877. XXIII of 18G1 a D d VIII cf 
1859) — continued. 

(4502) — 0. xxr, r. 99 -See ESTOPPEL — 
Statements and pleadings, 8 W.R. 95. 

4503) — O. XXI, r. 99— See INJUNCTION 
UNDER CIV. PRO. CODE, 6 li L.R. 571. 

(4501) — 0. XXI, r. 99 — See LIMITATION 
ACT, 1908. arc. 11,9 W.R 474. 

(45C5) — O, XXI, r 99— See POSSESSION- 
MISCELLANEOUS, 6 O.C. 110. 

(4500)-O XXL r. 99 — S,c NOS. 291, 292, 
864, iUtfO. 1081, i092, 2340. 3703, 3704, 3942, 
4052-a, 4381. 4382, 4433, 4434, 4410, 4441, 
4442, 4 4 4 S , 4449, 4450, 4151, 4 452, 4453. 4454. 
4455. 4456, 4457, 4458, 4459, 4460. 4-161 , 4462, 
4463, 4464. 4465 4466, 4467. 4468. 4469, 4470, 
4471, 4472, -1473, 4174. 4475, 4476, 4177. 4478, 
4480, 4481, 4482. supra and NO. 4548, infra. 

(4507)— O. 21, r. 99. s. 47 ( = ss. 331 and 244, 
Civ. Pro. Code. 1882- — Obstruction, to execution 
of decree, by a person other than a jit i gment- 
debtor — S. 244 — Applicability cf. — A person, 
against whom uo oecreo was passed, is not a 
judgment-debtor. And, when obstruction to the 
execution of a dooree is caused by any psrsou 
other than the judgment-debtor, the dooree- 
holder’s application to remove the obtsruc- 
tion should be registered as a suit under s. 331. 
8. 244 does not apply to such a case. JATII WE 
DAN NaMBUDRI v. KUN.JU ACHAN, 16 M.L.J. 
431 = 2 M.L.T. 14 = 10 M. 72. <22 M. 161. Not 

F. ; 24 M. 391, ]).) {R„ 9 M.L.T 160 = 8 lud. 

Cas. 860.] 

(4508)— O. 21, r. 99, O. 23. r. 1 ( = ss. 331, 
373, Civ. Pro . Code, 1882) — Withdrawal of suit 
against some defendants - Ab cnee of l ave t.i 
institute fresh suit—Ececution agiinst defen- 
dants ag xinst whom suit, decreed — Obstruc'ion 
by dtftniants against whom suit withdrawn — 
under s. 331 — Bar of suit by s, 373. — 
Plaintiff, iu a suit for recovery ol property, 
obtained a razi decree against defendants Nos. 
1 and 2, and withdrew suit against defendants 
Nos. 3 to 8 without obtaining leave to insti- 
tute a fresh suit. In execution of his dtoreo 
against defond ints Nos, 1 and 2, ho was ob- 
structed by defendants Nos. 4 to 8. The plain- 
tiff’s application to remove the obstruction was 
registered as a suit under s. 331, Civ. Pro. 
Code. IlAd , that t ho suit wn° barred bv s. 373, 
Civ. Pro. Codo PlRAM REV! AMMAL v. 
8FIUM.3UDDIN, 8 Ind. Cas. 860 = 9 M L T 160 
= 21 M.L.J. 404. <30 M. 72. 2 M.L.T. 34, 16 

M.L.J, 133, 12 C.W.N. 15, 3 C. 516, £.) 

(4509) -O. 21, rr. 99, 97. 98— See LIMIT- 
ATION ACT, 1908. arts. 144, 138 and s. 3, IS 
B. 37. 

(4510) — O. 21, rr. 99,97, 103, s. 99 ( = Cfi.\ 
Pro. Code, 1882. ss. 331, 335 and 578)— Exe.u- 
tton of draco - Obstruction to execution — Court 
proceeding under wrong section— En or affect ng 
merits. — Whero a Court, oxeouting a deoreo on 
complaiut made by the dooree-holder, took 
aotion uudor s. 331 of the Code of Civil Procedure 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 
1859 j — continued. 

instead of under s. 335 which wap tbe section 
applicable to the facts of the case.it was held 
that the action of the Court wruld not be 
i covered by a. 578 of the Code. JH AMMAN LAI* 

, v. Haidar Bakhsh. A.W.N. 1898, 79. 

(4511) — O. 21. rr. 99. 100 ( = Civ . Pro Code 9 
1877, ss. 331 and 332) — Res judicata. — The 
investigation, under s. 331 of Civ. Pro. Code 
before its amendment, was to proceed as in a 
suit under s. 9 of the Specific Relief Aot ; only 
there was an appeal from the decree under 
s. 332. Tbe question tried in such a suit was 
1 only one of possession and notwithstanding the 
decree, the parties may proceed to try the title 
in a subsequent suit. ClIINNASAMI PlLLAI v. 

: Krishna Pillai, 3 M. 104. [R.. 14 B. 627.] 

: (4512) — O. 21, rr. 99. 100 (=Civ. Pro. Code , 

1877, ss. 331, 332, 335 ) - Res st nice to exeett- 
i tion cf decree — Resistance to au t lon-y urchaser 
— Appeal, — Where the purchaser of immoveable 
property in Court-auction sought delivery and 
1 was met by an application, purporting to be 
under s. 331, Civ. Pro. Codo, 1877, made by 
| the respondent, asserting that one of the pro- 
perties of which the appellaut wished to take 
possession had not belonged to the judgment- 
debtor, but belonged to the respondent’s father, 
which was decided in favour oi the respondent, 
held that s. 335 clearly applied to tho faots of 
i tbe case and preoedure before the lower Court, 
j and consequently tho order of tho lower Court 
was not appealable. MaNWAR ALI v. MADHO, 

, A.W.N. 1881, 98. 

i (4513 —0. 21, rr. 99, 100— S*e EXECUTION 
OF DECREE MISCELLANEOUS 6 B.L.R. 

| App. 55=14 W.R. 358. 

<4510 -0. 21. rr. 99. 100, 101. 103 ( = $s. 331 
ani Civ. Pro. Cone, 1882) — Decree for 
delivery of possession of the immoveable property 
1 —Obstruction to delivery by third parly in good 
faith —His remedy — S. 331 of the Code contem- 
j plates an application by the decree-holder ; and 
a third party resisting the delivery of possesion 
of property to a decree-holder cannot apply for 
the investigation o! his claim under this section, 
but may do so under s. 332 of the C^de after he 
has beeu dispossessed. SUKHAN SINGH v. 

] BAIJ NATH GOENKA, 12 C.W.N. 113. 

(4515) — O. 21, rr. 99, 101, 103— See LLMITA- 
TION ACT, 1908, art. 13, 8 M. 134. 

(45161—0 21, rr. 99. 102— Decree for posses* 

' sion — Resistance in execution— Hen* fide claim 

1 cf right. — Whore a decree-hi lder, in attempting 
to execute a decree lor possession is resisted by 
a third party, who is found by Court to be in 
possession in good faith on his own account, 
the case is covered bv r. 99 and not by r. 102 
of O. XXI of the Civ. Pro. Code, R. 102 of 
, O XXI applies to cases where the judgment- 
debtor has transferred his right or his posses- 
sion to the party resisting. REV. V. C. L. 
NEILSON v. SADANANDA SWAMIAR, 8 lad. 

: Cas. 808 = 9 M.L.T. 186. 
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Civ. Pro. Code (Acta V of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859 — continued. 


0. XXI, r. 100 ( = 1882, a. 332 = 1877, 
s. 332= *859, s. 230). 


See Limitation Act, 1908, art. 182, 

See Resistance to execution of de- 
cree. 


(4517) — 0 21, r. 100 ( = Civ. Pro. Cede , 1859, 
s. 230 ) — Applicatien under section reqiste>ed ~- 
Effcct— Civil suit — Title, question of. —An ap- 
plication under s. 230, Act VIll of 1859, 
onoe registered, is to fco treated as an ordinary 
civil suit, and the question of tiilemay begone 

into. A.ioo Khan v. Kristo Pershad 
LahoORY, 8 W.R. 477. 


(45 18) — O. 21, r. 100 ( = &*. 230. Civ. Pro. 
Code , I869i — Suit under section when can te 
triea as n guiar suit" Ouster . — A suit initiated 
under Act VIII of 1859, s. 230, cannot be tried 
as a regular 6uit without a proper piaiut and 
stamp, unle s the plaintiffs or petitioners oom- 
plain of actual ouster. RUTTUN KOOER v. 
SYUD TESSUDUCK HOSSEIN, 22 W.R. 103. 


(4519) — O. 21, r. 100 —Rejection of stranger's 
claim in execution — Remeay of claimant . — 
Where a claim made by a third party in the 
oourse of an execution proceeding is rejected, 
the claimants’ proper remedy is a regular suit 
or to wait till dispossessed, and then proceed 
under Act VIII of 1859,8. 230. F. J. FER- 
GUSSON v. NIL KOMUL LAHIREE, 23 W.R. 
270. 

(4520) — O 21, r. 100 ( = s. 230, Civ. Pro. 

Code , 1859)— Dispossession by decree-holder 

under colour and in execution of decree. A 
Judge need not go into the question, whether 
petitioner is entitled to relief under b. 230, 
Aot VIII of 1859 when the parties are agreed 
that the defendant has dispossessed the plaint- 
iff UDder colour of a decree vbicb he has 
obtained. JUDOO KaPALEE v. lSSUR CHUN- 
DER ROY, 17 W R. 375. 

(4521)— O. 21. r. 100 ( = s. 230 of the Civ. 
Pro. Code of 1859), claim under— Proof of 
possession and title. — Although it is sufficient 
for a plaintiff iD a claim, registered as a suit 
under s. 230 of the old Code = s. 331 of the 
present Code, to prove only possession in the 
first instance, without proof of title, it is open 
to the defendant to show that, although the 
plaintiff has possession with him. he has no 
good title to the property and that he (defend- 
ant) has a better title to it ; and the Court 
ought not to shut him out from doing this. 

DIE. Basee koonwaree mothee V. Gunga 
Pershad, 5 c. 278. (5 B.L.R. 708, F.B., R.) 


(4522)-0. 21, r. 100-Civ. Pro. Code [Act 
XIV o/ 1882), s. 278 -Claim to attached pro- 
perty, dismissal of -Regular suit, dismissal of 
Hindu law -Miiakdiara joint family 'Father, 

decree against - Execution sa } e --f 
sxeoutiou of a money deocee against the father 
of a joint Mitakshara family, property has 
been sold after a olaim by the son has been 


C. II — 134 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

dismissed for non-prosecution, an application 
by the sou against the auotion-purchaser under 
O. XXI, r. 100, Civ. Pro. Code, objecting to 
delivery of possession of the entire properly, 
cannot be entertained. Qucere : — Whether any 
member of a joint Mitakshara family can 
predicate that he is in possession, on his own 
account, of a specifio share of toe family pro- 
perty, and maintain an application under 
O. XXI, r. 100 in respect, of such alleged share. 
feANKAR NATH PANDIT V MADAN MOHAN 
Das, 11 C.L.J. 61 = 14 C.W.N. 298 = 5 Ind. 
Gas. 298. (1 B. 718, 3 M- 81, R.) 

(4522 a)— O. 21, >•. 100 ( = Civ . Pro. Code f 
1859, s. 230j — Applicant— Burden of proof . — 
Under s. 230, Civ. Pro. Code, the applicant is 
not bound to do more than prove that be was 
really and bona fide in possession ; he is not 
bound to start his oase by proving his title. 
The matter in dispute is the right of the decree- 
holder to dispossess the applicant, and the 
decree- holder is at liberty to give evidenoe of 
his title, and prove that the property really 
belongs to him. Unless the decree-holder can 
show a better title than the applicant, the 
latter ojght to be restored to possession. 

brindabun Chunder ROY v. Tarachand 
BundoPADHAYA, 11 B.L.R. 237 = 20 W.R. 114 
[R., 1 B. 286, 3 C, 224, 9 B. 198, 22 A. 204, 
24 A. 157, 6 C.L.J, 621.] 

(4523)— O. 21, r. 100 — See APPEAL- 
DECREES AND EXECUTION OF DECREES, 8 
W.R. 114. 

(4524)— O. 21, r. 100 — See APPEAL — - 
ORDERS, 13 W.R. 264, W.R. 1864, Mis. 24. 

(4525) — O. 21, r. 100 — See BURDEN OF 
PROOF — POSSESSION AND PROOF OF TITLE, 
3 B.L.R. App. 90, 8 W-R. 8. 

(4525)— O. 21, r. 100— See EXECUTION OF 
DECREE — STAY OF EXECUTION, Marsh 
478. 

(4527)— O. 21, r. 100 — See EXECUTION OF 
decree — Miscellaneous, 5 B.L.R. 708 = 
13 W.R. F B. 80. 

(4528/ — O. 21, r. 100 — See HINDU LAW- 
JOINT FAMILY, 3 B.L.R. A.C. 124 = 11 W.R. 
499* 

(4529)— O. 21, r. 100 — See INTERVENOB, 12 
W.R 475. 

(4530)— O. 21. r. 100— See LIMITATION ACT, 
1908, s. 4, 11 W.R, 259. 

(4531 & 32) — O. 21. r. 100— See LIMITATION 
ACT, 1903, art. 12, W.R. 1864, 61. 

(4533) — 0. 21, r. 100— See POSSESSION — 
Suits for possession, 2 a. 94. 

(4534) — O. 21, r, 100— See REGISTRATION 
ACT, 1908, s. 50, 2 B.H.C. 20,9, 

(4535)—0. 21, r. 100— See REMAND, 10 W. 
R. 438, 18 W.R. 395. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(4536)— 0. 21, r. 100 — See SUPERINTEN- 
DENCE of high Court; n W.R. 197. 

(453n-a)— O. 2, r. 100 — See Nog. 1081, 1092, 
3699, 3705, 4451, 4511, 4512, 4513, 4514, auDra. 

(45 37)— O. 21, rr. 100, 58. 59. 60, 61, 63— 
Sec BURDEN OF PROOF — POSSESSION AND 

Proof of title, 6 B, 215, F.B. 

(4538) — 0. 21, rr. 100. 64. 61, 63. 59, 58 and 

60— Sale— Sale in execution of 
decree— proceeds of sale, Right to 

11 W.R. 54 = 2 B.L.R. A.C. 217. 

(4539)— O. 21. rr. 100, 101— See LIMITA- 
TION ACT, 1903, 8. 22, 26 A. 528. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

he might have acquired an interest subsequent 
to the date of the decree passed against him. 
Held, further, that P could not rely on his new 
title as an answer to S’s olaim for possession, 
for P had by availing himself of his position as 
lhatedar gained an advantage in derogation of 
the rights of 8. SHRIPaTI v. PlRAJI, 9 Bom 
L R. 1018. 

(4543)— O. 21, rr. 100, 101, 103 — See LIMIT- 
ATION ACT, 1908, arts. 11, 11-A, 13, 8 M. 
82. 

(4544)— 0.21, rr. 100. 101. 103 — See MAM- 

latdar, jurisdiction of, 20 B. 351. 

(4545)— O. 21, rr. 100, 101, 103 — See 

| Specific Relief act, 1877, s. 9, 14 C.W.N. 
403 = 5 Ind. Cas. 793. 


(4540)— 0. 21, rr. 109 and 10 1 , 103 ( = o/d 
s. 332) — Order under — Suit against— Limita- 
tion. — Neither art. 1 1 . nor art. 13 cf 2nd eob. 
of Aot XV of 1877 applies to suits brought by 
a person, against whom an order had been 
passed under this section, to establish his right, 
no speoial period of limitation being prescribed 
for such suits. NlHALA MAL v. KHAIRA, 125 
P.R. 1894. 

(4541)— O. 21, rr. 100, 101, 103 ( = C£w. Pro. 
Code , Act XIV of 1982, s. 332) — Dispossession m 
execution of decree Claim by person aisoosses- 
sed allowed — Suit by decree-holoer to decluc 
his right to possession— D< cree in favour of 
plaintiff Subseguent application 0 y claimant to 
recover costs of claim petition— Maintainability. 
-The person dispossessed in execution of a decree 
preferred a olaim under s. 332, Civ. Pro. Code. 
The petition having been allowed with costs, 
the decree-holder instituted a suit to set aside 
tho summary order and for a declaration of bis 
right to the property. A decree was passod in 
favour of the plaintiff. Thoroupon, the claim- 
ant applied for execution of the order for 
costs in tho olaim oaso. Held that, as tho 
deoroo expressly declared that tho order had no 
effect, tho execution for oosts could not proceed, 
even though the decree did not specifically 
refer to oosts incurred in tho petition. D. 

Sesfiagiri Iyer v. Marakatuammal, 8 M 

L.J. 232. ’ 

(4542)— i). 21. rr. 100. 101 and 103 f = s. 332 
Civ. Pro. Code , m*)— Deer** — Execution— 
Hhatedar Nm-paymcnt n / Government assess. 
mcnt-Fo, future — Re-letting - Person other 
than the judgmental ebior.-S obtained a decree 
for possession against his tenant P. P there- 
after made default in payment of the Govorn- 
ment assessment. The lands were oonsequontly 
forfeited by Government; and wore again let to 
P ; under a kabulayat. S then, in exeoution of 
nie decree, reoovored possession of the lands 

P appliod ’ und0 r 9. 332 of the Civ. 
Pro. Code, to got back the lands. The lower 

ourt granted P’a application : Held , that 

}° 8peak ofP »sa person 
*, JadRmont.debtor : he was tho 
judgment-debtor and none the lesa ao beoauao 


(4546) — (). 21, rr. 100. 101, 103, 5. 115 
( = ss. 332 and 622, Civ Pro. Code, 1892)— 
Rivisinyial jurisdiction when exercised — Eject- 
ment of one not a party to suit. — Where, in an 
application, under s. 332 of the Code by one 
who has been ejected from property of which he 
was in possession, the Court does not confine 
itself to the question whether or no applicant 
was a party to the suit, under the doorce in 
execution of which he was dispossessed, but 
goes into and decides tho question whether the 
applicant could show a good title to the pro- 
perty, the High Court will interfere in revision, 
although the person aggrieved may have ano- 
ther romedy by regular suit. The High Court 
will interfere in revision in suoh a case, because 
the lower Court “infringed the extrinsic con- 
ditions of its legal authority. ? » PERHSAWMY 
PiLLAY V. Hyder HOSSAIN, 8 Ind Cas. 613. 

(4547)— O. 21, rr, 100, 101 and 103. O. 22, 
r, 10— Assignment, pendente lite— Addition of 
assiguee as co-defendant after the period of 
limitation — See LIMITATION ACT. 1908, s . 22, 

3 P R. 1907 = 42 P. W.R. 1907 = 3 P.L.R. 1908. 

(4548)— O. 21. rr. 100, 101, 103. 97. 99— 
Ord«r under, made without investigation— 
— Effeot— See ACT XV OF 1856, 14 C.W.N. 
346 = 5 Ind. Cas. 710. 

0. XXI, r. 101 (=1882, es. 332. 333.) 

(4548-n) O. 21, r. 101— See NOS, 1031, 1089, 
3699. 4454, 4482, 4514, 4515, 4539, 4540, 4541, 
4542. 4543, 4544,4545, 4546,4547. 4548, supra. 

0. XXI, r. 102 ( = 1882, s. 333 = 1877. s 333), 

(4548-6) — O. 21, r. 102— See NO- 4516, 
supra. 

0. XXI, r. 103 ( = 1882, ss. 332 and 335.) 

(4548 c) — O. 21, r. 103-Sec NOS. 1080, 1081, 
1082,2253,3098,4433. 4434, 4440 4454,4455, 
4466, 4457, 4458, 4459, 4460, 4461, 4462, 4463, 
4164, 4465, 4466, 4467, 4168, 4469, 4470, 4471, 
4472, 4473, 4474, 4475, 4476, 4477, 4478, 4481, 
4482, 4510, 4511, 4515, 4540, 4541, 4542, 4543, 
4544. 4545, 4546, 4547, 4548, supra. 

0. XXI, p. 103 (—1888, *, 332, 335 ) 

(4649) — O. 22, application of — Stt APPEAL 

to privy Council— Practice and pro- 
cedure. 10 C.L.J. 831. 
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Civ. Pro. Code, Acta Y of 1908, XVI of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


— 0. XXII, r. 1 ( = 1882, s. 361 = 1877, s. 361 
= 1859, s. 99.) 

See Abatement of appeals. 

See abatement of suits. 


See Limitation act, 1908, arts. 17 1, 175. 
Se* Parties to suits— Substitution of 

PARTIES TO SUITS. 


(4550) — O . 23, r. 1 f = s. 361 , Civ. Pro. Code , 
1882)—“ Cause of action ” — S. 361 , object of . — 
The language of ss. 361 and 371 seems olearly 
to indicate that the cause of action in the origi- 
nal and revived suit must be the same, and that 
no fresh cause of action can be imported into 
a revived suit. 8HAM CHAND GlRI v. BHAYA. 
BAM PANDAY. 22 C. 92. 


(4551)— O. 22, r . 1 — “ Bight to sue ” — Meaning 
of — Application for probate by executor — Death 
of executor — Right of legal representative of 
executor to continue proceedings and obtain 
letters cf administration— Abatement of suit.— 
8, the sole executor as well as the residuary 
legatee under the will of A, deoeased, applied 
for probate of the said will. On a caveat 
entered by N. the cause was set down as con- 
tentious and pending the hearing. S. died, and 
P., his sole widow and heiress, applied that her 
name, as his sole widow and heiress, might be 
substituted for his name, and that the petition 
for probate might be amended by substituting 
a prayer for letters of administration with oopy 
of tbo will annexed instead of a prayer for 
probate, Held , that the right to sue did not 
survive to the widow of the executor and that 
the suit abated. The right to sue, in O. 22, 
means the right to bring a suit, asserting a 
right to the same relief which the deceased 
plaintiff asserted at the time of his death, and 
that a right to obtain probate of a will is a 
right different in its nature from a right to be 
appointed by the Court to administer the 
deoeased 'a estate. 8ARAT CHANDRA BaNER- 
jee v. Nani Mohan banerjee,36 C. 799 = 3 


[nd. Cas. 995. 

(4552)— O. 21, r . 1 ( = s. 361, Civ. Pro. Code , 
L882 )— Party to a suit— Death— Right to sue— 
Abatement —By the terms of a consent deoree 
it was provided that any right, title and in- 
terest which the plaintiff's grandmother, father 
md uncle had in oertain family properties 
3 hould be released and conveyed to defendant 
1, their mortgagee : and a conveyance accord- 

ingly was passed in terms of the deoree c The 
plaintiff, who was a minor then, was not made 
a party to the consent deoree or the conveyance. 
He subsequently brought a suit to have “J 8 
rights declared against defendant 1. While 
this suit was pending the plaintiff died leav ‘ D ^ 
a widow and daughter. Defendant l contended 
that the suit abated by reason of plaintiff s 
death as plaintiff’s right had passed to him 
Held, that the right to sue it 

svas an interest in property. DHARAMSI v. 
NAROTAM, 5, Bom. L.R. 1041. 


(4553) — 0 . 22, r. 1 ( = s. 361, Civ. Pro. Code r 
1882 ) — Right to sue — Appeal — Death of Appal- 
lant— Action for libel— Legal . representative . — 
The words “ right to sue,” ins. 361 of the 
Civ. Pro. Code, must be interpreted in their 
ordinary meaning, namely, the right to obtain 
relief by means of legal procedure. It does not 
follow that the right to appear against a decree 
partakes of the nature of the original deoree. 
Plaintiff sued to reoover damages on account 
of a libel : aud obtained a deoree for damages 
against defendant. Defendant paid the amount 
of the decree and filed an appeal in the High 
Court after which he died : his son was then 
brought on the record as his heir and legal re- 
presentative. To this it was objected that at 
defendent 's death, the appeal abated ana his son 
had no right to continue the same. Held by 
Fulton d Crowe , JJ. (Candy, J., dissentient) 
that the appeal did Dob abate. Where the olaim 
has been perfected by judgment the nature of 
the relief olaimed on appeal stands on a differ- 
ent footing and there cau be no abatement, 
Gopal V. RAMCHANDRA, 4 Bora. L.R. 325 = 
26 B 597. 


(4554)— O. 22, r. 1 ( = s. 361, Civ Pro. Code, 
1882) — Suit by o gent of undisclosed principal — 
Devolution of right to continue suit after agent's 
death — Rights of principal. — The mere recital of 
a firm’s “ vilasom oefore the name of the 
agent in the plaint without its appearing in the 
oause title does not suffioe to make the suit one 
by the firm or by the ageut on behalf of the firm. 
Where a suit is one properly brought by a 
person as agent of an undisclosed principal, it 
should, after the death of the ageut, be con- 
tinued, if at all, by his representatives, and not 
by the principal. The principal's right to sue, 
when it exists independently of that of the 
agent and does not devolve upon him or revert 
to him as a consequence of the agent’s death. 

Periannan Chettiar v rengachi Reddy, 
17 M.L.J. 116. (22 B. 672, D.) 

(4554-c) — O 21, r. 1 —See NO. 4579, infra. 

(4555) — O. 22, r. 1, s. 107 (2). O. 22, r. 11 
( = ss. 361, 582, Civ pro Code 1882 ) — Suit for 
injunction — Dismissal — Defendant's death pen- 
ding \ appeal— Abatement — Whether right of 
action as regards costs survives to representative 
— A brought a suit against S, for an injunction 
restraining him from standing at a particular 
plaoe in temple at 8. The suit was dismissed 
both in the Court of first instance and in that 
of first appeal, and a second appeal was filed 
in the High Court. Pending seoond appeal 8 
died, and his widow K was brought on record as 
his legal representative. Held, that the seoond 
appeal oould not be prosecuted as regards the 
injunction against the legal representative K, 
and that it abated. If the appellant cannot 
proseoute his appeal for the injuDofeion, he 
oannot be allowed to show that the deoree 
refusing the injunction was wrong, for the mere 
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Civ. Pro. Code (Acti Y of 1008, XIV of 1882, 
X of 1877, XXlll of 1861 and VIII of 
1859) — continued* 


purpose of getting rid of the direction as to 
ccsiy. JOSIAM THIRUVENGaDACHARIAR v. 
Sami IYENGAR alias VENKATACHARIAR, 
7 M L.T 195 = 5 Ind. Cas. 937 = 20 M.L.J. 761. 
(26 13. 597, 9 A. 131, 31 C. 406, I?.) 

I455G) — O. 22, rr. 1, 2, 3 (K, 0. 41, r. 4, 
n. 107 (2), O. 22, r. 11 (=ss. 361 to 363, 544, 
582, Civ. Pro Code 1832) — Death of one of 
several appella tits — Kfjtet on other appellants — 
bait for partition. — Where several plaintiffs or 
oefenaauts jointly appeal against a decree to 
which s. 544 of too Civ. Pro. Code, applies, the 
death of one of the appellants, even if his legal 
representative is not brougbc on the record 
within time, does not cause the whole appeal 
to abate. The fact that the decree was one 
for partition and that the appellants are the 
defendants, does not affoot the applicability of 

s. 514. Ram Sewak v. Lamb a r Pande, 25 
A. 27 = A W N, 1902, 171 (22 A. 232 Overruled ; 
23 B. 7 lfc , R.\ lb A. 21 1, Expl.) [F. t 5 lnd. 
Cas. 325 ; It ., 5 C L.J. 3U3.J 


<4557 1 O. 22. rr. 1. 3 (1), 5, sch. II, r . 17 
( = Civ Pro. Coae , 1882, ss. 361 365, 367, 523) 
Refcrenc t) at bitral ion — Revocation of 
author up or arbitrator — Submission made rule 
of Court-Death of a party — Aoatemcnt . — As 
regards the levooation of the authority of an 
arbitarror to whom the matter in a suit has 
been referred, the policy of the Indian Legis- 
lature has always been different from that in 
England, and tho English Common Law Rule 
has uot been followed. According to tho law 
in India, the submission of an existing dispute 
onoe made is not, without just and sufficient 
cause, revocable even m the oasa of a submission 
whioh has uot beeu made a rule of Court, 
while, with referenoe to a submission whioh 
has been made a rule of Court aud consequently, 
where tho matter has becomo tho subject of a 
suit, the submission can bo revoked ouly with 
the leave of tho Court for good causo shown. 
(8 M II. C. 46, 12 M.I.A. 112, R ) Contracts 
to relec to arbitration should not bo treated as 
standing upon tho peculiar footing that such 
contracts are rovooablo at tho more will of a 
party so as to warrant tho view that every such 
contract is essentially of a personal nature. 
The quesion whether a legal rep. o-eutativo of 
deoeased party is or is not eulitlod to enforce 
tho contract to refor is a question which 
would depend upon whether the right dealt 
with in the re I cron oo is of a merely personal 
nature or is one which survives to tho legal 
representative. So, whore the' submission has 
been made a rule o. Court and tho right is ono 
whioh survives to tha log 0 repro.ent.Uive, tbo 
proceedings do not abate, under s. 361, Civ. 
Pro. Code, by reason of the death of a party! 
PERUMaLLA SATYAN ARAYanA v. Peru- 

malla Venkata Rangayya, 27 M 112 
S’wS'Vn^ ! o R o" a N L - R ' 7 ‘ 3 A ' L ' J - 658 

A. W.N. 1908, 228 = 30 A. 505. J 

17 (4 w 8 /” 0 ‘ 2i ‘ tf * 3(l, » Saodsoh. II, r. 
17— Referenoe to arbitration without inter- 


Civ. Pro. Code (Acts Y of 1908 , XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

vention of Court— Death of party— Effeot— 
Procedure — See ARBITRATION— REVOCATION 
of Reference to arbitration, 13 M.L.J, 

311* 

(4559) —O 22, r. 1, O. 27, r. 5— Suit by son 
contesting alienation by father— Abatement of 
suit--Rigbt of reversioners to continue suit on 
death of bon, plaintifi - See CUSTOM— PUNJAB 
— Alienation, 59 P.L.R. 1905 = 58 P.R. 1905. 


-O. XXII, r. 2 ( = 1882, b, 
B. 362= 1859, o. 100 ) 

See Abatement of appeals. 


362 = 1877 . 


See abatement of suits. 


See Limitation act, 1908, arts. 171, 175. 

See Parties to suits-Substitution of 
Parties to suits. 


(4560)— 0 . 22, r. 2 (=s. 362. Ciu. Pro. Coele, 
1892) Appeal —Death of appellant— All heirs 

not l nought upon the record— Duty of the heirs 

—Abatement* A Mihomedan appellant having 
died, his sous applied to be brought upou the 
record iu his place. The respondents applied 
that his daughters may also be added as 
parties. This application was not granted. 
Held that it was the duty of the sous to bring 
their sisters upou the reoord along with them- 
selves, and they not having done so the .appeal 
abated. HAIDAR HUSAIN v. ABDUL AHAD, 5 

A.L.J. 62 = A W.N. 1908, 41 = 3 M.L T. 207 = 
30 A. 117. (16 A. 611, P.) 

(456U—0. 22, r. 2— See CAUSE OF ACTION, 
1 B L.R. O.C. 42. 

(4561-a) O. 22, r. 2 —See NOS. 4042. 4556, 
supra and No. 4579 infra. 

(4562)— O. 22, rr. 2, 3 (1), 4, 11, s. 107 ( = 
ss. 362, 363. 368 and 582. Cir. Pro Code , 1882) 
Suit, right of Substitution application for . 
A. B. and C. members of a joint Hindu 
Mitakshara family, applied for registration of 
their names under the Land Registration Aot. 
The application was opposed aud refused in 
1983. In 1894, they sued for declaration of 
tit le and obtained a decree. During the pen- 
dency of the appeal against suob deoree, A died, 
and more thau six months after, the appellant 
applied to have R and C noted as legal represent- 
atives, who had taken the estate by survivor- 
ship. Held, that the application for substitu- 
tion was governed by s. 362, Civ. Pro. Code, and 
not s. 369. S. 362 is not limited iu its applica- 
tion to cases, in which the right of suit survives 
against tho surviving defendants, by roasou of 
some oircumstance auteoodent to the 3uit. 
SHY AM VNAND DaS V. Raj NARAIN BaS, 4 C. 
L.J. 568= 11 C W.N. 186 

0. XXII, r. 3, para. (1) ( = 1882, ss. 363 

365 = 1877, ss. 363, 365=1889, ss. 101, 

102); para <2) ( = 1882, s. 366 = 1877 
s 366= 1859. 1. 102). 

(4563)— O. 22. 3 («s. 365, Civ . Pro Cod * 

1882) of appeal— Legal represtnia - 

fiut? Rig/ii to sue . — Unless the person applying 
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Civ. Pro. Code (Acts Y of 1903, XIV of 1882, 
X of 1377, XXIII of 1861 and VIII of 
1859) — continued. 

to be oonsidered the “ legal representative ” oan 
show that he ie the person to whom “ the right 
to sue ” involved in the case descauds or survives 
by law, he is not, qua that right, “ the legal 
representative” within the meaning of this 
seotion. IiARN AM SINGH v. BaCHATAR SINGH, 
23 P.R. 1889 

(4561) — 0. 22, r. 3 ( = s. 365. Civ. Pro . 
Code, 188 2— Death of plaintiff -widow — Heirs 
of widows — Husband brought on rciord. On 
the death of the widow of one H, who had 
instituted a suit against the collaterals of H, 
the right to appeal survives to the heirs of H, 
whoever they might be. MUSST. LaCHMI v. 
AMIN CHAND, 97 P. R. 1893. [ Cited cC F., 53 P. 
R. 1905 = 59 P.L.R. 1905.] 

(45651—0. 22, r. 3 (=s. 365, Civ. Pro Code , 
1882) — Death ol sole-appellant — Effect of decree 
— Remedy , — The sole appellant before the Divi- 
sional Court died during the pendenoy of the 
appeal. The applioation made by his sons to 
be made parties was rejected for default. No 
objection was raised by either party when the 
appeal was heard. Held that the proper order 
to pass was to set aside the decree of the Divi- 
sional Judge as nullity, leaving either party to 
make any application with a view to re-opening 
the case. CHAUNNI LaL v. FARIDA , 78 P. R. 
1891. [R., 20 P.R. 1893.] 


(45661—0. 22, r. 3 = s. 365, Civ Pro. Code, 
1882) — D cree in favour of or against dead 
person — Effect — A decree passed in favour of or 
against a person in spite of hi3 death, though 
not a nullity, oan b9 sot aside, if it is shown that 
such a disregard of the provisions of the Civ. 
Pro. Code had materially prejudiced the other 
partv. Bates v. Prestage, 20 P.R 1898. 
(21 B. 314, 6 M. L80, 15 M. 399, 17 A. 478, 31 
P.R. 1836, 7 P.R. 1899, 78 P.R. i89l, R.) 


(4567) — O. 22, r . 3 ( = olds. 37 5)— Irregularity 

—Revision Power of pleader to compromise, ll) 
A Judge commits material irregularity in pro- 
cedure ' a 1 if the decree is not made with refer- 
ence So auy material allegation of fact or pro- 
position of law relating to the subject-matter 
of the suit affirmed by one side and admitted 
by the other (5) if it does not enquire into the 

objections of this defendant. (2) A pleader has no 

power to comoromise a suit without express 
authority from his client. MUSST. WaZiR 
BEGAMv. MUSST. PlYARI BEGAM, 50 P.R. 
1898. 


(4567-tf) — O. 22, r. 3 —One leqal representa- 
tive— Application in time— Rest not oarrei to 
apply.— When, after the death of a party, one 
or his legal representatives had applied in time 
to be made a party, which application was 
granted, there is no bar to the other represeu,- 
atives being brought on the record suose- 
quant! y ADUSU PAEjLI ™ ATA ROW v. 

Marikruthd AMMAD. 1912, 1 M.w.w. 

(12 B. 43, F .) 


Civ. Pro. Code, Acts Y of 1908, XIV of 18S2, 
X of 1877. XXIII of 1861 and VIII of 
1359)— continued. 

(4568 ) — O. 22. r. 3 (1) ( = Civ. Pro. Code of 
1977. ss. 363 3651 — Decree — Appeal by repre- 

sentative of plaintiff— Limitation.— 8s. 363 and 
365 of Civ. Pro. Code, do not app y to the oase 
of the death of a plamtiff after decree, and of 
his representative wi-hing to appeal. The 
representative has the same period to make his 
appeal as the plaintiff himself would have bad. 
RAMANaDA SASTRI V. MlNACHI AMMAD, 3 M, 
236. 

(4569)— O. 22, r. 3 (1) ( = s. 366 of old Code ) 
— Wrong legal representatives brought on record 
— If suit abates . — On the deat h of one of the 
defendants, his father and brothers were brought 
on as his legal representatives, whereas his legal 
representative was his mother, who was not 
brought on. The applioation was made 6ona 
fide afser consulting the vakil, aud was granted 
by the Court. Held that, in the circumstances, 
it cannot be said that there was uo application 
to the Court within the meaning of s. 366 of 
the old Code or O 22, r. 3 (1) of the new 
Code, so as to cause the suit to abate. MADLA- 
PRAJADU v. LINGAM VEERARAGHAVA ROW, 

7 M L T. 43 = 5 Ind. Cas. 514 = 20 M L J. 398. 
(23 M. 125, Appl. ; 26 M. 230. 27 B. 162, R.) 

(4570)— O. 22, r. 3 (I) ( = Civ. Pro. Code, 
1877, s. 365 ) -Death of plain' \ff — Appeal by 
legal representative.— Tbe plaintiff’* suit was 
dismissed on the 21st Mirch. l68i. He died on 
the 4th April, and his widow and legal repre- 
sentative preferred an appeal on the 21st April, 
following. The lower appellate Court ordered 
the appeal to be shelved on the ground that the 
widow wa3 not competent to prefer it until ghe 
had obtained a certificate under Act XXVII of 
1 Q 60, and the time for appeal had expired. 
Held that the appeal was within time, and the 
appellant, in preferring it, substantially, if no t 
in set terms, made the application required by 
s. 365, Civ. Pro. Code. Radha RaNI v. Saru, 
A.W.N. 1882, 73. 

(4571) = O. 22, r. 3 (l)( = C£u. Pro Code, 1882, 
s. 365) — Hindu Law — Widow -Succession- 
Legal representative — A reversioner succeeding 
to the estate of a deceased person after the death 
of the widow of that persou would be bound by 
a deoree obtained against the widow, provided 
that there was a fair trial in which the decree 
was passed. Consequently, the widow’s right to 
sue survives to and devolves on the heirs of her 
husband entitled to the estate, and such heir, 
and not her personal heirs, should be held to be ' 
her legal representative for the purposes of 
s. 365, C;v. Pro. Code The cause of action of 
the widow as against the defendant to the suit 
is not a cause of action personal to herself, and, 
therefore, the heir of the husband and not her 
personal heir, is the person entitled to prose- 
cute the suit. TRIBUWAN SUNDAR KUAR v. 
SRI Narain SINGH. 20 A. 341 = A. W N. 1898, 

65. (21 c. 8, 23 C. 636, 9 M I. A. 543, R.) [ R. f 
23 M. 125, 2 CL J. 602, 8 CW.N. 843, 34 
C 642 = 11 C.W.N. 593 = 5 C.L.J. 491 = 2 M.L. 

T. 207.] 
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Civ. Pro. Code (Aota Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 


(1572)— O. 21, r. 3 (1) ( = Civ . Pro. Code, 1852, 
s. 365) — Death of plaintiff — Substitution of 
plaintiff's representative — Trial of suit in part — 
Objection by defendant at late stage — Procedure . 
— Pending a suit for money, the plaintiff died 
issurless and within two months and a half of 
his death, his widow as his legal representative, 
had her name entered on the record, and the 
trial of the suit proceeded for several days. 
Thereafter, defendants presented a petition 
under ss. 365 and 367, Civ. Pro. Code, stating 
that in the course of the trial it became evident 
that the deoeased plaintiff had loft an undivided 
brother, and praying for the determination of 
the question as bo who was the legal represent- 
ative of the deoeased plaintiff. The District 
Munsiff, without making any elaborate inquiry, 
held that the widow was the proper heir and 
direoted in order to prevent disputes, that the 
undivided brother who was willing to be joined 
as a party should bo brought on tho reoord 
along with the widow. He was accordingly 
made a co-plaintiff. Defendants preferred an 
appeal and the District Judge direoted that an 
elaborate enquiry be held to determine who was 
the legal representative of tho deceased plaintiff. 
On holding such au enquiry, the Distriot Mun- 
siff came to the oonolusion that the undivided 
brother was the proper legal representative of 
the deoeased plaintiff and struck off the widow’s 
name from the reoord. He then passed judg- 
ment holding that tho suit abated and passed 
a deoree dismissing the suit. The widow pre- 
ferred appeals both from the deoree and from 
tho order striking off her name from the 
record. Tho District Judge oonourring with 
the District Munsiff dismissed both the ap- 
peals. Thereupon, the widow appealed to 
the High Court and presented a Civil Revi- 
sion petition also against the order holding 
that sho was not tho legal representative. Held 
that as an appoal lay, the Civil Revision petition 
presented in tho alternative was not necessary. 
Held, also that tho right, if any, to take objoo- 
tions, accruod on tho death of tho plaiutiff, and 
the defendants were bound to use all roasouable 
diligenoe in acquainting thomselvos with the 
state of the family of tho deoeased in view to 
ascertain whethor the widow was entitled to 
proscouto tho suit as tho legal representative of 
her deoeased husband, and they wore bound 
to take the objection at tho earliest opportunity, 
if they meant to insist upon their right, if anyj 
to raise the objection. After having allowed the 
widow to proceed with tho prosecution of the 
suit till it almost reached its conclusion, they 
were prooluded from raising such objection at a 
late stage of tho suit. As tho widow had pro- 
duced a succession ccrtifioito which presumably 
contained tho plaint debt, her right to recover 
tho debt was conclusive under s. 16 of tho Suc- 
cession Certificate Act. MEKNATCHI ACHI v. 

Ananthanarayana AYYAU. 26 M. 224 = 12 

H.L.J. 380. (17 M. 209, 18 M. 196, D.) 

(4578) — 0.32, r. S(l)( = s. 3f,5, Civ. Pro. 
Code, 1882) — Appeal-Death of appellant— 


Representative not brought upon record — Decree . 
— Where an appellant dies before the hear- 
I ing of the appeal and his representative is 
not placed on the reoord, the deoree passed by 
1 the appellate Court'is a nullity ; and if his legal 
representative applies within the prescribed 
j period to have his name entered on the record, 
the Court is bound, under s. 365 of the Oiv. 
Pro. Code, to enter his name. JANARDHAN 
V. Ramchandra, 4 Bora. L R. 23 = 26 B. 317. 

(4574)— 0. 22, r. 3 (1) ( = s. 365, Civ. Pro. 
Code, 1882) — Execution proceedings — Mesne 
profits. ass a ssment cf —Continuation of original 
suit Death of dccree-holdtr — Substitution — 
Limitation. — An application for the assessment 
of mesne profits ig not a proceeding in execution 
of the decree, but merely a continuation of the 
original suit. (19 C. 132, F.B., F . i Therefore, 
s. 365, Civ. Pro. Code, 1882, is applicable to suoh 
an application ; and consequently, if no proceed- 
ings in order to substitute the representatives 
of tho deceased decree-holder, or to have the 
mesne profits assessed, be taken within six 
i months from the date of the death of the 
original decree-holder, an application for the 
purpose will be barred. DEBENDRA NATH 

Goswami v. Khirode Chaundra Bando- 

PADYA, 5 Ind. Caa. 272. 

! (45751 — 0. 22. r. 3 (1) ( = Ciu. Pro. Code , 

i 1682, s. 365) — Right of legal representative of 
deceased plaintiff or appellant to be brought on 
rc ord in place of deceased.— When the legal 
representative of a deceased plaintiff or appel- 
, lant applied under s. 365 within the period 
. allowed by law, the Court shall place him in 
! exaotly the same position (suppposing of course 
! that the right to sue or to appeal survives) as 
the deceased plaintiff or appellants held at the 
time of his death, in respect of the suit under 
litig \tiou. BHOPATSING v. GAYARAM, 4 C. 
P.L.R. 183. 

(4576) = 0. 22, r. 3 (1) ( = s. 355, Cip. Pro. 
Cod f, 188‘2 > — Muhammadan Lato — Suit by a 
l Jfuhamnndan female for partition and delivery 
of her shire — Apvlieation by defendants to con- 
tinue suit as i intirr's revresentatives on plain- 
tiff's death — Abatement of suit — Civ. Pro Code 
(Act } of 1908) s. 115 — Material irregularity 
— Revision. — On the death of plaintiff, a 
Muhammadan female, suing for ascertainment 
aud delivery of her share by partition as heir of 
one A, the defendants, i.e , other sharers, pray- 
ed to bo brought on record as plaintiff's repre- 
sentatives and to continue the suit. Held , 
that s. 365 of the Civ. Pro. Code, did not apply 
to tho oase aud that defendants could not be 
allowed to continue the suit as plaintiff's re- 
presentatives, that the dismissal of this suit by 
abatement did not preolude the defendants 
from bringing a separate suit for their augment- 
ed share occasioned by the plaintiff’s death 
(25 B. 606, R.) that the High Court could not 
interfere in revision under s. U5 of Aot V ot 
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Ciy. Pro. Code (Act3 Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

1908, even if the lower Court was wrong in 
dismissing the suit. KHATIJA Bl v. BABU 
8AHIB, 8 lnd, Caa. 859 = 9 M.L.T. 161. 

(4576-a) — 0. 22, r. 3 (1) (2) ( = Civ . Pro. 
Code , 1859, s. 102)— Act XX of 1866, ss, 2, 53 
— Specially registered bond — Res judioata — 
Money-de.rte — Mortgagee's lien. — Taking a 
mon6y-deeree on a specially registered bond 
under s. 53, Act XX of 1866, does not extin- 
guish the mortgagee’s lien on the property 
mortgaged by the bond. (14 B.L-R. 422, N = 12 
W.R. 522, F.) There is no substantial differ- 
ence between the effect of an ordinary money- 
decree on the bond, and a decree on the bond 
for the sale of the mortgaged property ; so that 
the remedy of the mortgagee is the same, so 
far as the parties to the suit are concerned, 
whether the decree be made under s. 53 or in a 
regular suit, A proceeding under a. 53 is a suit 
of a oivil nature within the meaning of s. 1, Act 
VIII of 1959, independently of any peoularities 
in the speoial procedure to be adopted. A 
oreditor who has resorted to the summary pro- 
cedure provided by Act XX of 1866, s. 53 and 
has recovered a portion of hisolaim in execution 
of the deoree so obtained, is not at liberty to 
bring a regular suit against the same parties 
for the enforcement of his remedies under the 
bond. Of oourse, there may be right of suit 
remaining against third persons not parties to 
the first proceedings. SYUD EMAM MOMTA- 
ZOODDEEN MAHOMED V. RAJCOOMAR DASS, 

14 B.L.R. 408, F.B. = 23 W.R. 187. [Diss., 1 

A. 240; Not F., 29 C. 537 ; F. t 23 W.R. 344, 
23 W.R. 460. 24 W.R. 94, 24 W.R. 210, 3 C. ! 
363 = 1 C.L.R. 446, 4 C. 29, 4 B. 57, 6 C. 317 1 
= 7 C.L.R. 293, 5 B, 673, 7 C. 78, 7 C. 677 = 

9 C.L.R, 233, 9 C.L.R. 369, 10 C. 299, 567, 27 
•C. 724 = 4 C.W.N. 701 ; Appr ., 4 C. 817, 2 M. 
108,5C.928 = 6 C L.R. 370 ; R., 5 B. 614, 6 

B. 54, 8 C. 517 = 10 C,L.R. 489, 9 A. 23, 14 C. 
464, 32 C, 891 = 1 C.L.J. 371 = 9 O.W.N. 728, 
35 C. 61, F.B. = 11 C.W.N. 1011 = 6 C.L.J. 
320; D., 1 A. 236, 5 C.L.R. 243, 9 C. 651.] 

(4576-5) — O. 22. r, 3 (1) — See SUCCESSION 
CERTIFICATE ACT, 1860, 3 B.L.R.A.C. 404 = 

12 W.R. 307. 

(4577i—0 22. r. 3 —See NOS. 96, 112, 113, 
1593, 1776, 2482-a, 3565, 4556, 4557, 4558, 4562, 
supra and NOS. 4579, 4673, infra. 

(4577 a)—0. 22, rr. 3 (2), 4, O 41, r. 4 
( = Civ. Pro Code, 1832, ss. 366, 368, 544) — 
Death of some of several appellants— Right of 

others to proceed with appeal not affected— Death 

of respondent during pendency of appeal Pro- 
cedure .—This suit for possession had been pro- 
perly framed, and all the parties interested in 
the subjeot- matter were before the Court. 
Deoree was passed against the defendants aod 
it was open to any one of them to appeal against 
it, any plaintiff or defendant having a right to 
anneal without the concurrence of any of the 
other parties to the suit. The defendants 
appealed, but before the hearing of the appeal, 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 

one of the appellants and one of the respondents 
happened to die. Applications put in for having 
the names of their heirs entered as representa- 
tive parties were rejected as time barred. The 
lower appellate Court dismissed the appeal on 
the ground that it was defective for want of 
parties, but the High Court held that that 
Court was wrong in having, under the circum- 
stances, dismissed the appeal. The mere faot of 
the death of one of the sevoral appellants caunot 
affect the right of the other appellants to pro- 
ceed with the appeal. The proper course for 
the lower appellate Court would have been to 
have treated the appeal as having abated as 
regards the deoeased appellant only. It should 
have proceeded with the hearing of the appeal 
so far as regards the remaining appellants. -So 
far as the death of one of the respondents was 
concerned, the lower Court ought to have pro- 
ceeded under the provisions of s. 368 of the Civ. 
Pro. Code, and to have either declared that the 
appeal had abated as to the deceased respon- 
dent and proceeded as agaiust the rest of the 
respondents, under s. 544 of the Civ, Pro. 
Code, or else to have passed orders piaoing the 
legal representatives of the deceased "respondent 
on the record. CHANDARSANG v. KHIMABHAI. 
22 B. 718 [F., 26 B. 203 = 3 Bom. L.R. 736, 

34 C. 1020 = 11 C.W.N. 1100 = 6 C.L.J. 715 ; 
R., 22 A. 420 = 20 A.W.N. 136, 23 A. 22 = 20 
A.W.N. 163, 25 A. 27 = 22 A.W.N, 171, 27 B 
294, 11 C.W.N. 504 = 5 C.L.J. 393, 1 S.L.R 
145, 3 L.B.R. 168.] 


(4578)— 0.22, rr 3 (I), (5)( = ss. 365, 367, Civ. 
Pro . Code, 1882)— Representative of a deceased 
plaintiff. 8. 365, Civ. Pro. Code, pre-supposes 
chat a party olaiming to represent a deoeased 
plaintiff is his legal representative, but, if the 
representative oharaoter is denied, or when two 
or more claimants claim that character, the 
procedure prescribed by s. 367. Civ. Pro. Code, 
should be followed. OULA v. BEEPATHEe' 
17 M. 209 = 3 M.L J. 287. [F ., 10 O.C. 121 ' 
R , 27 B. 162; D. t 26 M. 224 = 12 M.L.J. 380.] 


(4579) — O. 22, rr. 3 (1), O. 22, rr. 9, 1, 2,3— 

See EXECUTION OF DECREE— MlSCELLANE. 
OUS, 39 P.R. 1903. 


(4580)— O. 22, rr. 3 (1), 10 ( = ss. 365, 372 
Civ. Pro. Code, '%W)—Mortgag-. suit— Applica- 
tion for substitution, by legal representative of 
the decree-holder after order absolute for sale 
but before actual sale . — A mortgage-suit doe3 
rot end until the sale actually takes place 
though an order absolute might have been 
passed. It is a pending suit up to the time of 
sale. (23 A. 331, R.) An application, therefore 
by the legal representatives of a deceased 
decree-holder, for substitution in the place of 
the deceased, after decree and after an order 
absolute for sale, but before the actual sale 
would be governed by s. 372 and not by 9. 232 
or s. 365 of the Civ. Pro. Code. S. 365 refers to 
applications before decree, while s. 372 refers to 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 

X t 1877, XXIII of 1861 and VIII of 

185'J) — continued. 

those -titer decree. EHUGWAN DAS KHETTRY 
v NILKANTa GANGULI, 9 C.W N. 171. [F., 
2 C L.J. 298 ; Appl.. 13 c W.N. 767 ; R., 2 N. 
L R. 178 ; D., 3 N.L.R. 60.] 

(4581 ) -O 22, r. 3 (1), 0. 33, rr. 2, 5, 8, 15 
( = 5.s. 365, 403. 407, 410, 413, Civ. Pro. Code, 
I882i — Pauper right to be declared, whether 
pt rsonal — Death of the applicant— Substitution 
Plight of the heir. — Tbe right to obtain permis- 
sion to 6Ue as a pauper is only a personal right. 
So on the doath of an applicant praying for 
suoh permission, his legal representative 
caunot come iu as such and ask to be substitu- 
ted in bis place. There is a marked distinction 
between a right to sue and a right to make an 
application for permission to eue as a pauper, 
and this distinction is clearly indicated in 
s. 413 of the Code. Tbe right to make such an 
application is obviously a personal right and 
cannot survive in the legftl representative who 
may or may not be a pauper himself. LALIT 

Mohan Mandal v. Satish Chandra Das, 
4 C L.J. 234 = 38 C. 1163. 

(4562) — O. 22, r. 3 (1). O. 41, r. 25— Repre- 
sentative of deceased appellant, jurisdiction of 
Court to which a oase has been reminded, to 
bring on record — See REMAND, 7 O.C. 17. 

(4583) — O. 22, r. 3 (1), last para, O 22, r. 1 1 , 
O. 42, r. 1 and s. 108— See LIMITATION ACT, 
1908, art. 171, 3 C L R. 440. 

(4584) — O. 22, r. 3 U and 2) ( = ' iv f Pro 
Code, 1882, ss 365. 366) — Execution o/ decree 
—Perm's$io>i to bid— Appeal— Death of judg 
meni-d-.btor — Appeal by legal rein mental ives . — 
In execution of a mortgage decree tho Court 
granted to the deoree-holder ’t-ave to bid at the 
auotion-.S'ilo, notwithstanding tho objection 
rainod by tho judgment debtor. On the 6th 
June, 1882, the deoree-holder purchased the 
property. On tho 3rd July, tho judgment- 
debtor filed objections to the confirmation of 
the sale, and two days after lodged an appeal 
against the order granting leave to bid. On the 
9tb August, the judgmont-debtor died. On tho 
29th August, tho Munsiff rejected tho applica- 
tion as the legal representatives were not 
brought on record. On 11th October, the Judge 
disposed of t.he appoal-by dismissing it.. On the 
20th December, tho sale of the 6th June was 
confirmed. The widow of tho judgment- debtor 

appealed to tho High Court against all the 
throo orders, da/rd tho 29th August., tho 14th 
Ootober, and the ‘20th December. As regards 
tho first, appeal, tho Court, remarked that if. 
under s. 6 17 of tho Code. s. 365 could be applied 
to execution proceedings and the judgment- 
debtor regarded as in the position of a deceased 
plaintiff, tho Munsiff s oruor would 00 proma- 
turo, as sixty days should be allowed from the 
dale of the judgment, debtor’s death, for his 
legal representative to apply to have his narno 
ontored in placo of that of the deceased. As 
regards the second appeal, tho Court htld that 
tho Judgo should have hold that tho suit had 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 
j 1859)— continued. 

i abated, which would have still left the legal 
representative to apply under the second para- 
graph of s. 371 to set aside such abatement. 
The widow cannot, for the first time in the 
second appeal, apply to be substituted. As 
regards the third appeal also, it was held that 
she had no locus standi DURGA KUAR v, 

! Har Sabai, A. W.N. 1883. 134. 

(4595)— O. 2-2. r. 3 (1 and 2) — See APPEAL 

—Costs, is w.r. 293 , 

(45661—0. 22, rr. 3 (1), 3 (2)— See RIGHT OF 
APPEAL, 8 W.R. 84. 

1 (4587) — 0. 22, r. 3 (1) (2) - See SALE- 

SALE IN EXECUTION OF DECREE — MISCEL- 
LANEOUS, 3 A. 759 = A. W.N. 1881, 57. 

(4588.1—0. 22, r. 3 (1 ), (2), s. 107 (2), 22, r. 11 
(=>Civ Pro. Code, 1882, ss. 365, 366,592)— 
Limitation Act, 1877, sch. 17, art. 171— 
Abatement of appeal. — Where the plaintiff-ap- 
pellant died, and for more than a year after his 
death, no application was made by any one 
claimiug to be the appellant’s legal represent- 
ative to be brought on the record under b 365, 
Civ. Pro. Code, held, that the appeal abated. 
Pet Alahmood, J. — 06?/er, just as it is the duty 
of a deleoaant against whom a decree is passed, 
when filing his appeal, to ltODlead tbe plaintiff 
as respondent, so it is his duty to implead the 
representatives, of tho plaintiff who dies before 
tbe appeal is instituted GREGOR GRANT v. 

. The oudh and Rohilkhand Railway 
COMPANY, A. W.N. 1886,90. 

(45S9) — 0. 22, rr. 3 (1),(2), 5 — See APPEAL- 
DECREES AND EXECUTION OF DECREES, 
W.R. 1864, 121. 

14590) — 0. 22. rr. 3 (1), 2. 9 (1) (2) (=»ss. 365 

•J66, 371, Civ. Pro. Code, 1882)— No st>p taken 

for revival of suit far six men ? hs after dealt rf sole 

plaintiff— Limitation — .4/k7ici( ons for reuiuul 

and abatement set d ton for heat ing t< get her — 

Sutiic’r fit cause for suit nvt bring revived — Abait- 

msnt and revival both ordered. — A sole tdaiutiff 

% 

in a suit, died, aud, lor more than six months 
after tho death, no step was taken for revival 
oi the suit. Two petitions were presented to 
' the Court, one oy the defendant for abatement 
of tho suit, aud the other by tho plaintiff's 
representative for the revival thereof ; and both 
petitions were set down for hearing together. 
The Court was satisfied, from tho ciroumstauces 
of the ease, that the legal representative of the 
deceased plaintiff was prevented by sufficient 
j cause from continuing tho suit. Under the 
circumstances, the Court ordered the abatement 
of the suit and at once so*; aside the order of 
abatement, under s. 371. R \M 2’ROTAB 
CHOWDHRY v. Lal ClTAND. 9 C.W.N 369. 

<1591) O. 2J. r. 3 <J), s. 104, 0. 43, r. 1— 

N r Appeal-Orders, 17 A. i72=a.W.N. 

1895. 42. 

(4592)— 0. 22, rr. 3 (3), 5 and s. 104, 0. 49, 
r. 1 (= ss. 366, 367 and 5bS, cl (18), Civ. Pro . 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 18G1 and VIII of 
1859) — continued. 

Code, 1882) — Abatement of suit — Appeal, right 
of, from a>i order declaring a person not to be 
the legal representative— Joint Hindu family , 
Karta in a, must be with the consent of the 
adult members -- Right of descendants of a karta 
to oarcy on a suit brought by himfor recovery 
of a property against the trespasser for the 
benefit of the whole family. One B N., brought 
a suit as karta of a joint Hindu family to 
recover possession of certain properties against 
a trespasser for the benefit of the whole family. 
During the pendency of the suit, B.N. died and 
his sons applied to be brought on record as 
legal representatives of the deoeased. The 
defendant-trespasser opposed the application, 
on the ground that the sons of the deceased 
alone could not carry on the suit, as they could 
not be considered a? legal representatives of 

B. N. as karta The Court below held that the 
sous of B.N., were not the legal representatives 
of the deceased in his capacity as karta and 
ordered that the suit should be dismissed as 
having abated under p 366, Civ. Pro. Code. 
The sons of B.N. appealed against this order. 
It was contended that no appeal lav against 
an order passed under s. 366. Held that, 
although the order passed iu the oase by the 
Court below purported to have been passed un- 
der the first paragraph of e. 366, it ought to 
be treated as an order under s. 367. and was 
appealable under s. 588, cl. (18) (a). Held, 
further, that noDe of the sons of the deceased 
could olaim to carry on the suit as karta, inas- 
much as no member of a joint family could 
arrogate to himself the position of kai t-x. against 
the wishes of the other adult members. Held 
also that, if the other members of the family 
did not or could not join with the sods of the 
deceased B.N.,in carrying on the suit, they were 
entitled to carry it on themselves for the benefit 
of the whole family, by making other members 
of the family parties to the suit. PANDIT 

Ikbal Narain v. Pandit Ratan Lal. 10 0. 

C. 121. (10 B.220, 27 B 162, 18 M. 496,2 N. 

L.R. 7, 17 A. 172, 17 M. 209, 27 M. 112, R.,9 
O.C. 354, F.) 

0. XXII, r. 4 ( = 1882, s. 368 = 1877, s. 368 

= 1869, s. 104). 

See ABATEMENT OF APPEALS. 

See ABATEMENT OF SUITS. 

See LIMITATION ACT, 1908, arts. 171, 175. 

See PARTIES TO SUITS— SUBSTITUTION OF 
PARTIES TO SUITS. 

(4593) — O- 22, r. 4 ( = C>v. Pro. Code, 1882, 
s# 363 j —Death of defendant— One of several 
representatives brought on record— Validity of 
decree passed.— A person whom a plaint*, 
alleges to be the legal representative of the 
deceased defendant in his suit and whose name 
the Court enters on the reoord in the place of 
such defendant sufficiently represents the 
estate of the deoeased for the putposea of the 

C. 11—135 


Civ. Pro. Code (Acts Y of 1908, XiV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued, 

suit, and in the absence of any fraud or oollu- 
sion, the decree passed in suoh suit will bind 
| suoh estate. It will, however, be open to any 
person who is or claims to be the legal re- 
presentative or one of the legal representatives 
of the deoeased defendant to apply to have bjs 
name also entered on the record as a legal 
, representative. KADIR MOHIDEEN MARA- 
KKAYAR v. MUTHUKR1SHNA AYYAR, 26SM. 
j 230 = 12 M.L ,1. 368. [R., 7 M.L.T. 43, 19 M. 

j L.J. 671 ; £>., 6 M.L.T. 269.] 

1 (4594) -O. 22, r. 4 ( = s. 369, Civ . Pro. Code, 

1892) Death of defendant — Application for 
| substituting legal representatives — Delay — 
Sufficient cause. — Ignorance of a defendant’s 
i death is often a sufficient cause to prevent a 
; suit from abating by reason of the plaintiff not 
• applying for the substitution of legal re- 
presentatives in the plaoe of the deceased 
defendant within the period prescribed therefor. 
(42 P.R. 1887, 43 P.R. 1889, R.) Where the 
defendants live in a different village from the 
plaintiff and are numerous, held that these are 
extenuating circumstances iD, and sufficient 
' oAuae for, the delay in bringing the legal re- 
, presentatives on record in the plaoe of: the 
deceased. DadU v. KaDU, 113 P R. 1907. 


faoaoj— u. w, r. 4 l = Civ. Pro Cede, 1882, 
s 368) Decree passed by mistake against ‘.a 
deceased defendant Decree declared incapable 
of execution— Remedy open to plaintiff .— When a 
decree 13 allowed by a plaintiff to pass ex parte 
against a sole defendant who is not alive at the 
time of the passing of such decree, but of whose 
death the plaintiff had at the time no knowledge, 
it is competent to the plaimiff, on the decree so 
obtained being declared incapable of execution, 
to apply under s. 368 of the Code of Civii 
Procedure to have the case re opened after bring- 
ing upon the record the legal representatives of 
the deceased defendant. QUTUB ALI v. DWAR- 
KA DAS, A.W.N, 1904, 44. 


(4596;— O. 22, r. 4 l = s 369, Civ . Pro, Code , 
i 1882)— Legal representative, meaning of— “Sub- 
division" — Pre-emption.— The term “legal re- 
presentative ” does not necessarily mean “legal 
heirs.” It is not intended by this section to 
enquire elaborately into nice questions arising 
l as to exactly who, under particular rules of law 
is the legal representative. The term “sub- 
division” in s. 11 of the Punjab Laws Act means 
a main division, a recognised and well-known 
division or quarter. Generally “mcballas” and 
“Katrus” aro sub-divisions. But in Peshawar 
where there are recognised sub-divisions each of 
which contains “mahallas” such reoognieed 
sub-divi6ions and not the “mohallas” are the sub- 
divisions contemplated by s. 11 of the Punjab 
Laws Act. CHARANJIT MAL v. MUSSAT.MITHO 
29 P.R. 1883. [R., 42 P.R. 1903 = 89 P.L r' 

1903, 52 P.R. 1903 = 169 P.L R. 1903.] 

(4597)— O. 22, r. 4 ( = s. 368, Civ. Pro. Code 
1882)— Ignorance of law whether sufficient cause. 
—The plea that the appellant is not awaie of 
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Civ. Pro. Code (Acte'Y of 1908, XIV of 1882. 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 


the necessity to file an application under this 
section is not necessarily an insufficient exouse 
for the delay. AMIR BAKSH v. DULA AND 

Ghulam 8hah v. Malak Muzaffar Khan, 
43 P.R. 1889. Note. (81 P.R. 1S86, P.B., R.) 
[7?.. 95 P.R. 1908, 113 P.R. 1907; F., 184 P.R, 
1889, F B] 

(4598)— O. 22. r. 4 f = i. 368, Civ. Pro. Code, 
1882) — Application — Limitation — Excuse. -Art, 
171 B of the Limitation Act applies to appli- 
oations made under this seotion. The ignoranoe 
of an appellant of the faot of the respondent’s 
death is a sufficient excuse for not applying, 
within 60 days within the meaning of the last 
clause of this seotion. GAMAN v. BAKSHA, 
42 P.R. 1887. (133 P.R. 1884, 133 P.R. 1886, 
F.,) [R. 113 P.R. 1907. j 

(4599)— 0. 22, r. 4 (=»Cu>. Pro. Coda, 1892, 
5. 368) — Death of defendant— Cause of action 
surviving to legal representatives— Adjournment 

of trial to a da y within six months— Dismissal 
• f suit for omission to t-rinrjin representatives of 
deceased— Legality. — On the death of a defend 
ant, the Court has no power to adjourn the 
suit.for trial to a day within six months, if the 
cause of aotion does not survive against the 
surviving defendants alone and if the legal 
representatives of the deceased defendant are 
not already on record. It is not competent to 
the Court to dismiss the suit on tho adjourned 
date for plaintiff's omission to bring in the 
legal representatives. Tho Court must deal 
with the suit under s. 368 of the Code. PURU- 
SHOTTAMA PATNAIK v. CHOITANA NAIKO 
12M.LJ. 188. 

(4600)— O. 22, r. 4 ( = Civ. Pro Code, 1882, 
s, 368) — Suit for possession — Death of two of 
the respondents — Interest of one vesting in the 
surviving respondents— Another respondent not 
a necessary party— Survival of cause of action. 
— One B died bequeathing by his will certain 
portions of his property to plaiutiff, and 
defendants 4. 5. 6, respectively. Plaintiff sued 
on the will for the recovery of the possession of 
her share from defendants 1. 2 and 3, who wore 
alleged to be in possession of the property in 
suit improperly. Defendants 4, 5, 6, refused 
to join plaintiff, so they wore made defendants, 
but thoy did not appear either at the hearing 
in the Court of first instance or au appeal. 
Defendants ], 2, 3, joint, brothers, and related 
to B as oousins, opposed. The suit was dis- 
missed. An appeal against it was admitted 
and adjourned sine die ; at tho hearing after 
nearly two yoars, it was found that defendants 
respondents Nos. 2 and 5, had died in the 
interval, and no stops had boon taken to bring 
their legal representatives on the record. It 
was alloged that defendants- respondents Nos. i, 
2,3 wore joint and tho interest of respondent 
No. 2 merged into thoso of 1 and 3. and that 
respondent No. 5 was not a neoes 9 ary party. 
The appeal was still ordered to abate. Held 
that it oould abate only as regards defendants- 


respondcnfcs Nos. 2 and 6, and should prooeod 
against the rest, on the merits. Bai FULL 
I ADESANG, 3 Bom. L.R. 736 = 26 B. 203. 

(4601)— O. 22. r .4 (s. 368, Civ. Pro. Code , 
1882) — Death of party— Duty of Court-Effect 
of non application by party.— On the death of a 
party to a suit, the Court cannot of ii 9 elf bring 
the legal representatives on the record. It ig 
the duty of the othor party to do eo, and if he 
omits to bring them on record, he will bear the 
consequences, as the proceedings will not bind 
the true heir. KUTllA v. MUSST. UfclRI 3 P 
R. 1890. [D,. 66 P.R. 1894.] 

(4602) O. 22. »•. 4 ( = s. 36S, Civ. Pro. Code, 
1882)— Deceased defendant's representatives not 
brought on record— Decree against defendant 
mho was deni and others— Decree indivisible — 
Abatement of entire suit.— During the pendency 
I in the High Court of an appeal in a pre-emp- 
; tl0D one of the respondents died, and his 
i ropretentanves were not brought on the record 
within limitation. Judgment was -passed 
against tho respondents in ignorance of his 
j death. Execution was applied for by the 9 uc- 
! oessful appellant and was allowed as aRaius the 
j surviving respondents • Held, that the decree 
i being one for pre-emptiou. in which possession 
j of lil0 eo t i re property might have been taken in 
, execution, and the representatives of one res- 
pondQDK not having been brought onlhereoord. 

I the oause of aotion did not survive as aga nst 
i the remaining respondents. IMAM UDDIN v. 

I Sadarat RaI, 7 A.L J. 228 = 5 Ind Caa.= 797 

= 82 A. 301. (3 C. 497, P.C., Eel. on ; 17 A. 
418, D.) 

(4603)— O. 22. r. 4 ( = Ciu. Pro. Code, 1892, 

• s. 368) Dezth of one of two respondents alleged 
j by appellants to i c members of a joint Hvidu 
family— Application by widow of deceased res- 
pomlent to aeclare ths appeal to have abated, 
and by appellants to bring the toidew on to the 
record— Widow added by the Court.— The 
i plaintiffs sued two defendants, alleging them 
to be members of a joint Hindu family. Their 
! sult having been unsuccessful, tho plaintiffs 
appealed, and during the pendency of the 
I appeal one of the respondents died. After the 
, Upso of more than six mouths the widow of 
the deceased respondent applied to the Court 
; to have it declared that tho appeal had abated. 

The appellants contested this application ; but 
j at tho same time themselves asked that the 
I widow might be brought on to the record if the 
Court thought it necessary that she should be 
a party. The Court accordingly ordered that 
the widow should be made a respondent. Held 
that, under tho peculiar oircumstanoes of the 
case, the plaintiffs-appellants having pleaded 
that tho respondents were joint, whilst the 
Court of first instance had held that they were 
separate, the plaintiffs were excusable in net 
having applied to have the widow made a party 
to the appeal, and the appellate Court had sued 
: a proper discretion in joining her. SHER 
SINGH Y. Hari 8INGH, 1V.N. 1902, 182. 
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(4604)— O. 22, r. 4 ( = s. 368 Ciy. Pro. Code, 
1882)— Legal representative— Dispute as to — 
ourCs procedure. — Where a dispute arises a9 
to who is the right legal representative among 
several applicants, the Court has tbo power of 
deciding it by an interlocutary order for the 
purpose of proceeding with the oaso or appeal. 
Har Narain V. TULSI HAM. 66 P.R. 1894. 
(9 B. 151, 10 A. 223, R. ; 5 P.R. 1890, D.) 


(4605)— O. 22. r. 4 ( = s 368, Civ. Pro. Code , 
1882) — Scope— Contract Act, ss ■ 42, 4.3— 'Death 
of one defendant — No application to bring re- 
presentative on appellate record — Abatement of 
appeal. — In an appeal from the decree in a 
suit against the representatives of a widow 
where ouly a portion of the claim was allowed 
and where the defendants had also filed oross* 
objections against the decree, one of the res- 
pondents died six months before the hearing of 
the appeal and no steps had been taken to put 
his representatives on tue reoord. Held that 
the appeal had abated against the other res- 
pondents, as the obligation of the widow had 
devolved, under s. 42 of the Contraot Aot, on 
her representatives jointly ; and as the heirs of 
the representatives were also liable under it, 
s. 368, Civ. Pro. Code, 1882, applied to the suit 
though founded an a contract, and it could not 
be avoided by any act of the plaintiff, who 
cannot defeat the provisions of s. 363, Civ. Pro. 
Code, 1982, by resorting to his right under 
s. 43, Contract Aot, after expiry of the period 
laid down for bringing the representative on 
the reoord. Held also that it was too late to 
amend the appeal at that stage and that the 
cross objections also abated. RAO GHUDAM 

Muhammad Khan v. Nahar ali, 53 P R. 
1896. [R., 81 P.R. 1905 = 116 P.L.R. 1905.] 


(4606) — O- 22, r. 4 ( = s. 368, Civ. Pro, Code, 
1882) — Art, 178, Limitation Act ( XV of 1877) 

Application in pending suit for substitution, 

—An application in a pending suit to have the 
heirs of a deoeasea defendant substituted on 
the record is not governed by art. 178, Limita- 
tion Act, 1877. The right is one that accrues 
de die in dien. S, 369, Civ. Pro. Code, 1882, 
oannot apply to a suit like this. SURENDRA 
KESHUB ROY v. KHETTER KRISTO MlTTER, 
30 C. 609, F.B.=7 C.W.N. 317. (8 C. 420,3 

C.W.N. 756, R.) 


(4607) — O. 22. r. 4 [ — old s. 369)— Suit for 
damages for malicious prosecution.— During the 
pendenoy of the appeal in a suit for damages 

or malicious prosecution, the defendant died. 

Held that the appeal did not abate and his 
sons could be brought on reoord, and that a 
discharge after full enquiry is better proof of 
the innocence of an accused person tbau an 
acquittal. BHAGWAN SINGH v. PANDIT JO TI, 

4 P.R. 1897. [Cited, 1L2 P.R. 1901-176 P. 
L.R. 1901.] 


(4608) — O. 22, r. 4 ( = s. 368, Civ. Pro. Code, 
2892] Ejectment suit against several trespassers 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

— Heath of one of the defendants— Abatement of 
suit— Withdrawal of suit with consent of survi- 
ving defendants— Subsequent suit against re- 
presentatives of deceased defendant — Whether 
barred.— In an action for ejectment against 
several trespassers, the death of one of the 
defendants, whose legal representatives were 
not brought on record within the time allowed 
by law, does notoause the suit to abate against 
the surviving defendants. The right lo sue 
survives against them so far as their interests 
are concerned. (33 C. 5R0, 34 C. 1020. 11 C.W. 
N. H00, 6C.L.J. 715; P. y 31 C. 487, 8 C.W.n! 
442,31 I. A. 71, D .) Where, after the death 
of one of the defendants, the suit, was with- 
drawn with the consent of the remaining defen- 
dants, and the Court granted leave to plaintiff 
to bring a fresh suit : Held, that the leave was 
not 7ion e t by reason of the second defendant’s 
representatives not having consented to the 
withdrawal, but was operative till set aside on 
review or revision. PERUMAL, v. Pichan 
8 Ind. Cas. 268. 

(4609) — O. 22, r. 4 ( = s. 368, Civ Pro. Code , 
1982)— Dispute as lo who is legal representative 
—Execution proceedings against person afte*'- 
wards found 7iot to be legal representative 
—Interest identical with that of true legal 

representative — Validity of proceedings. A 

creditor must b9 permitted to apply for exe- 
cution against that one of the rival claim- 
ants, whom he honestly and reasonably be- 
lieves to be the legal representative ; and if the 
person so nominated, though it may turn out 
afterwards that he is not the trua legal re- 
presentative, is yet competent in fact to re- 
present the estate, if his interests in respect of 
the proceedings are identical with those of his 
rivals and if he aocs without fraud or oollusicn, 
it is hard to see why his representation should 
not bs held sufficient. The proposition that 
substantial injury is. the necessary result to 
the true legal representative, of a sale" of ’his 
propetry behind his baok, is not universally 
true, and doe3 not apply to a case, where a 
person, perfectly competent and prima facie 
anxious to protect the interests of the legal re- 
presentative, was a party to the proceedings 

S. R. M. a. R. Rxmasawah Chettiar V 

OppliaMANI CHETTI. 6 M.L.T 269 = 83 M.- 6 
= 19 M.L.J. 671 = 4 lad. Cas 10S9. (14 M 454 
26 M. 230, 30 C. 1044, 15 M. 339, R.; 32 C. 296 
P.C., ExpL; 17 M. 186, 23 M. 361, D.) 

(4610)— O. 22, r. 4 ( = s. 369, Civ. Pro. 
Code, 1882)— Beat h of defendant — Dismissal 
of suit without giving time for joining th$ re _ 
present atwes of the deceased defendant — Appeal 
—Where, during pendency of a suit, the defend- 
ant died and the Court, without giving suffi- 
cient time to the plaintiff for bringiug in the 
representatives of the deceased defendant 
dismisses the suit, the proceedings of the Court 
dismissing the suit amounted to a decree and 
• an appeal lay to the Distriofc Judge. It was 
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Civ. Pro. Code, (Acts Y of 1908. XIV of 1882, 
X,of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

not an order under s. 368 of the Code or any 
otber section. MUTHU ALAGAPPA CKETTY v. 
SELLA PILLAI, 3 M.L.T, 32?. (18 M. 496. 

F.) 

(4611) — 0. *22, r. 4 ( = s. 368, Civ. Fro. Cede, 
1882) — Application to bring on record the i 
rt preventative of a deceased defendant — Deat it of 
the defendant before the presentation of the 
plaint — Jurisdiction of Courts to substitute 
his legal representatives . — Although the rule, 
that, on the death of the defendant, the action 
abated and the Court lost jurisdiction over it, 
was abolished in England by the Common Law 
Procedure Aot, it is still retained in a modified 
form in the Civ Pro. Code, which provides in i 
s.368, thatunless. the plaintiff applies within the 
prescribed time to substitute the representatives | 
of the deceased defendant, the suit shall abate. 
Not only there is then nothing in the Code to 
authorize the institution of a suit against a 
dead man as distinct from a suit against his 
legal representatives, but the death of the de- 
fendant puts an end to tho suit, unless steps 
are taken, within a proscribed period, for i 
bringing in the legal representative. Conse- I 
quently, when a plaint is presented by a plaintiff | 
lor the purpose of instituting a suit against a j 
defendant, in accordance with the provisions of . 
the Code, and it afterwards turns out that the ’ 
defendant bad diod before the presentation of 
the plaint, the Court has no jurisdiction to 
substitute the representatives of the deoeased 
as defendants and allow the suit to prooeed ■ 
against them. VEERAPPA CHETTY v. 1 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

as one under s. 368 of the Code could not be 
entertained, for there was no appeal pending, 
in whioh an application under s. 368, oould be 
made. Besides, as there were others joined with 
the minors, who were not under disability at 
the time, s. 7 of tho Limitation Act oould not 
apply. Per Subrahamma Aiyar , J . — The 
death of the respondent did not vest tho right 
to have his representative made respondent in 
his stead severally in each of the appellants but 
vested jointly in all of them. Consequently, 
the minor appellants were not entitled to the 
benefit of the provisions of s. 7 of the Limitation 
Act. (25 M. 431, F .) Petitiou dismissed. Paru 
v. Variangattil Raman Menon, 28 M.389. 
[R , 9 0,C. 269.) 

(4614)— 0. 22, r. 4 ( = Civ Pro. Code, 1882, 
s. 368) — “ Defendant " includes “ resjnmdent” — 
Locking at the express provisions of s. 3 of the 
Civ. Pro. Code of 1882, the term “Code” in 
art. 171B of the Limitation Aot, 1877, must 
apply to tho Code of 1882 ; and hence s, 368 
must be read with s. 582, and the word “ defend- 
ant ” in the former section includes a “ res- 
pondent. ” SOSHI BHUSAN CHAND V. Grish 
Chundrr Talukdar, 11 C. 694. 

(46151-0. 22, r. 4 ( = s. 368, Civ. Pro Code . 
1882). — Under s. 368 of the Code of Civil 
Prooedure, a summons must, on the death of 
a defendant, be issued to his representative to 
appear and defeud tho suit. CEANDRABATI 

Koeriv. Harrington, 18C. 349.P. C=18I, 
A. 27 = 5 Sar. 481. 


PONNAN, 17 M.L.J. 551 = 3 M.L T. 12 = 31 M. (4616)— O. 22, r. 4 — Applicability— See EXE- 

86. (12 W.R. 45, F.; 16 M. 319, E.vpl.) ' I CUTION OP DECREE — MISCELLANEOUS, 174 

P L.R. 1911. 


(4612)— 0. 22, r. 4 ( = s. 368, Civ . Pro . Code , 
1882) — Application. — 8 368 can only be applied, 
whero the applicant is tho legal representative, 
and not when ho is merely a person alleging 
himsolf to bo suoh representative. YEMULU- 
PATI POLAMRAZU v. UGGUMADI SUBBAR AMA 
Reddy, 4 M.L.T, 227 = 19 M.L J. 33 = 2 Iod. 
Cas. 479. (8 M. 306. <7>rs.) 

(4613)— 0 22, r. 4 ( = .s. 368, Civ Pm. Cede, 
1882) — Appeal by majors and minor’s— Abate- 
ment of appeal oh the death of respondent — 
Application by minors to proceed with appeal — 
Limitation Act, ss. 7 and 368, Civ. Pro. Code, 
applicability of — An appeal was preferred, 
jointly, by two majors and by the guardian of 
two minors, all of whoso interests were joint. 
The solo respondent died after the appeal was 
filed. A 9 no application was made to bring in 
tho legal representatives of the deceased respon 
dent, the appeal was doolared to have abated. 
Subsequently, the minors, through another 
guardian, applied that the order might bo set , 
aside and the appeal be restored to file and 
prooeeded with. Bela [per Davies, J.) The 
abatement provided for in the penultimate 
clause of s. 368. is absolute. Further, the 
minor’s olaim to the benefit of s, 7 of the 
limitation Act treating the present application 


14616-n) — 0. 22, r 4 — See NOS. 1159, 1300, 
1776, 1916, 2398, 2483, 2493-a, 2504, 3001, 
3566, 4562, 4577-n, supra. 

(4617)~0. 22, r. 4, s. 101, O. 43, r. 1 ( = 
ss. 368. 5S8, Cir Pro. Cede, 1682) — Abatement 
of suit — Afptalability — Suit on mortgage — 
Surety made patty — Effect on suit of death of 
, surety. — An order under the penultimate clause 
of s. 368 of the Civ. Pro. Code, declaring a suit 
to have abated, is appealable under s. 5SS (18) 
Whero a persou was made party to a suit on a 
mortgage as being personally liable as a surety 
for the payment of the debt, and on the death 
of such person, his legal representative was not 
brought on tho record, held that the suit did 
not abate as the effect was only an abandon- 
ment of the plaiutiff’s right to enforce the 
personal covenant of suretyship. MRHDI 

Husain v. Sughka Begam, 23 A. 206 = A.W. 
N. 1903. 15. 

(4618)— O. 22, r. 4, $. 10S ( = 368, 587, 
Civ. Pro Code. 1882) — Limitation -4cf, art. 
175 (e). applicability of, to second appeals— 
Art. ITS — In this seoond appeal, objeotion waa 
taken that the appeal abated as no steps had 
been taken to bring on to the record the legal 
representatives oi the deoeased first respondent 
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Ciy. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— continued. 


within six months of his death as required by 
art. 175 ( e ) of the Limitation Aot and, on 
behalf of the appellant, it was oontended that 
art. 175 (e) confines the period presoribed by it 
to applications under ss. 368 and 582 of the 
Code and cannot be applied to oases of respond- 
ents in second appeal, coming within s. 587 of 
the Code and the article governing suoh applica- 
tions in second appeal is art. 178 of the Limi- 
tation Aot. The above contention of the appel- 
lants was overruled and it was held that s. 587 
merely makes the provisions of s. 592, among 
others, applicable to seoond appeals and an 
application, in a second appeal, to bring in 
representatives of a respondent does not cease 
to be an application, under es. 368 & 582, 
simply beoause it is an application that is 
authorised to be made under them by s. 587 
and for the purposes of limitation suoh an 
application falls under art. 175 (e) and not 
under art. 178. VAKKALAGADDA NARASIM- 
HAM v. V-'HIZULLA SAHIB, 28 M 498 = 15 M. 
L.J. 404. [F., 29 A. 535 = 4 A.L J. 397 = A. W. 
N. 1907, 155, 34 C. 1022 = 6 C.L.J. 715 = 11 O. 
W.N. 1100 ; Overruled , 29 M. 529 = 16 M.L.J. 
475 = 1 M.L.T. 348.] 


(4619) — O. 22, rr. 4,10 ( = Civ. Pro. Code, 
1882, ss- 368, 372)— Death of one of the defend - 
ants— Substitution of heirs — Limitation Act , 
XV of 1877, art. I75-C.. — S. 368 of the Code is 
intended to apply to oases in which the death 
only of the defendant has ocourred, and s. 372 
to oases where there has been a devolution in 
some other way. That being so, the six months’ 
rule under arc. 175-C of the Limitation Aot, 
and not the three years’ rule, under art. 178, 
is applicable to the plaintiff’s application to 
join the heirs of the deceased defendants. 
JAMNADAS CHHABILDAS v. SORABJI KHAR- 
SEDJI, 16 B. 27 (9 B. 152, F.) 


(4620)— O. 22. rr. 4, 10 -See LIMITATION 
ACT, 1908, art. 181, 8 C. 837. 


(4621) — O. 22, rr. 4, 11, s. 107 (2) ( = ss. 368 
and 582, Civ. Pro. Code , 1892)— Death of ons of 
the defendants in mortgage suit pending appeal 
—Effect of omission to bring his legal represent- 
ative o>i record. — Where one of the defendants in 
a mortgage suit has died pending the appeal, 
and no application has been made to bring on 
his representative as a party to the appeal, the 
appeal does not necessarily abate. The ruling 
in 31 I. A. 71 (P.C.) is intended to be confined 
to oases, in which the litigation cannot proceed 
to a final adjudication, without the represent- 
ative of the deceased party. RANGA SRINIVASA- 
OHARI v. GNANAPRaEASA MUDALIAR, 2 M.L- 

T. 36 = 10 M. 67. 


(4622)— O. 22, rr, 4, II and s. 107 (2) ( = 
1882, Civ. Pro. Code, ss. 363,632) -Death of sol* 

respondent— Application by person not tlie sole 
heir of the respondent to be substituted No 
application made by appellants-- Appeal within 
six months from death of respondent.—^ The sole 
respondent fcc an appeal pending in the Court 


of a Subordinate Judg3 died, leaving surviving 
him a son and two grandsons. The son applied 
to the Court to have his name substituted in the 
record of the appeal for that of his deceased 
father and his application was granted. The 
appellants filed no application to have any one 
substituted in place of tho deceased respondent. 
The Court proceeded to a deoision and decreed 
the appeal. The respondent appealed on the 
ground chat the appeal in the Court below ought 
to have been held to have abated. Held that 
inasmuoh as the appeal in the Court below was 
decided before the expiry of six mouths from 
the date of the sole respondent’s death it could 
not be held to have abated, and the appeal was 
remanded to the lower appellate Court. INAYAT 
ULLAH v. GOPAL NARAIN Lab, A W.N. 1901, 
187. 

(4623) — O. 22. r. 4, O. 22, r. 11, s. 107 (2) 
( — Civ. Pro. Code, 1882. 5S. 368 and 682) — 
Death of appellant prior to respondent— Calcu- 
lation of pemody six months. — Where the appel- 
lant predeceased the respondent, the period of 
six months has to be computed from the time 
when there has been a legal representative of 
the deceased appellant capable of making an 
application under ss. 368 and 582 of the Code, 
i.e., from the time when the name of the said 
legal representative has been entered on the 
record. NlLKANTH TaLaTUBEY v. GOVIN- 

drao Deshmukh, 16 C.P.L.R. 78. 

(4624)— O. 22, rr. 4, 11, s. 107 (2) ( = ss. 368, 
and 582, Civ. Pro. Code, 1882) — Substitution — 
Delay — Abatement — Suit by joint owners to set 
aside revenue sale — Death of some of plaintiffs — 
respondents , during pendency of appeal — Neces- 
sary party. — During the penaency ol an appeal 
against a decree setting aside the sale of a joint 
estate for arrears of revenue, two of the plain- 
tiffs- respondents, died and there was no appli- 
cation lor substitution of the heirs of the 
deoeased respondents, the right to sue not 
surviving against the other respondents. Held, 
that the appeal should abate, inasmuch as the 
decree could not be revereed without the repre- 
sentatives of the deoeased being placed on the 
record; that, under no oircums.aDces, oould 
the dearee be affirmed as to the unascertained 
shares of some joint share-holders and reversed 
as to the unascertained shares of the other 
joint share holders. DHARANJIT NARAYAN 
6INGH V. CHANDESHWAR PROSAD NARAYAN 
SINGH, 11 C.W.N. 504 = 3 C.L.J 393. 

(4625)— O. 92, rr. 4, 11, s. 107 (2) ( = ss. 368, 
582, Civ. Pro. Code , 1882) — Suit for account — 
Abatement of appeal — Art, 175 (c), Limitation 
Act, 1877 (cf. 176, 177, Act IX of 1903)— Omis- 
sion to apply for bringing on lecord the legal 
representative of deceased respondent. — An 
appeal would abate under ss. 368, 582, Oiv. 
Pro. Code, 1882, and art- 175-C, Aot XV of 
1877, if pending the appeal, a respondent to 
whom a certain sum of money iB dhe under the 
deoree of the fibst Court dies add no application 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

to bring in his representative as a party is made 
within six months, when the nature of theoase 
is t-uch that the oause of aotion does not survive 
ag iiust the remaining respondents alone. Raj 

Chunder Sen v. Ganga Das Seal and 
Ramgati Dhur v. Raj Chunder Sen, 31 C. 
487, P C =31 1. A. 71 = 8 C.W.N. 442 = 1 A L. 
J 145 = 14 MLJ. 147 = 8 Sar. 623. [ Expl . , 

30 M. 67 = 2 M.L.T. 36 ; tf., 11 C.W.N. 698 = 
5 C.L.J. 310, 5 C.L.J. 393.] 

(4626) — 0. 22, rr. 4. 11, ss. 107 (2), 105 ( = 
ss. 368. 582, 591, Civ, Pro. Code, 1Q8V)— Abate- 
ment if appeal — Second appeal — Order of lower 
Cou't as to abatement of appeal embodied in 
judgment and decree. — In a suit by four plain- 
tiff* to recover possession of certain property 
to Which they claimed to bo jointly entitled, a 
decree was made in their favour, and the de- 
fendants (.referred an appeal therefrom. During 
the pendency of the appeal, one of the respond- 
ents died, and no application was made within 
six months to bring his legal representative on 
the reoord. But, in the application that was 
thereafter made for that purpose, a wrong per- 
son was named as the legal representative. 
Held that the appeal was oue in which the 
right of appeal did not survive against the sur- 
viving respondents alono, but against them and 
the representatives of the deceased respondent; 
and, therefore, under the circumstances, s. 369 
read with s. 582, Civ. Pro. Code, applied and 
the appeal abated altogether. (18 A. 19. A.W. 
N. 1900, 109 A.W.N. 1899, 136. 14 A. 221, 22 
B. 718, R.) [R.,3 L.B.R 168, 11 C.W.N. 

504 = 5 C.L.J. 293 ; D.. 33 C. 580 J Where 
the order of tho lower Court as to abatement 
of an appeal was ombodied in the judgment and 
decree, objection might properly be taken there- 
to by way of second appeal against tho deoree. 

Hem Kunwar v. amba Prasad, 22 A 430 = 

AWN 1900. 136. 

(4627)— O. 22, rr, 4, 11. s. 107 (J), and s. 109 
(-ss. 368, 582 and 587, Civ. Pro . Code, 1882) 
— When appli.ationto be made in appeals from 
appellate decrees— Limitation Act (XV of 1877), 
sell II, is. 175 (c) and 178. — An application 
made to bring the representatives of a deceased 
respondent on the reoord, whether that appeal 
is au appeal from an original or au appellate 
deoree, is au application made under s. 368 of 
the Code, the provisions of whioh have been 

extended in the one case by a. 582, and in tho 
other by a. 587. Art. 175 (c), Limitation Act. 
soh. II, applies to an application for substitu- 
tion of names, whether made in an appeal from 
an original or an appellate deoreo. MaDHUBAN 

DASv. Narain Das, 4 A.L.J. 397 = A.W.N 
1907, 153 = 29 A. 533. (28 M. 498. F. ; 29 M. 
529. Not F.) (F. 34 C. 1020 = 11 C.W.N.’ 

1100 = 6 C.L.J. 715.] 

(4628)— O. 22, r. 4, O. 41, r. 11— Sue LlMI- 
TATION ACT, 1908, ss. 4, 5, 3 O.O. 13. 

|J 46 ^7 0, r * ** sw ^ r * (9) an & 0, sub-r. 
(2)— Abatement of appeal— Application to set 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

aside abatement-" Sufficient cause 1 '— Negligence 
of agent . — The negligence or iorgetfulnesa on 
the part "f the agent, speoially appointed by 
an appellant to look after the appeal and to 
receive notices and information from , the 
appellant’s Vakil, is not a “ sufficient oause ” 
within the meaning of r. 9, O. XXII. A, res- 
pondent died in October. 19C9. In February, 
1910, his Vakil informed the Vakil for the 
appellant that the respondent was dead. There- 
upon the Vakil for the appellant sent informa- 
tion to the agent of tho appellant, but the agent 
did not intimate the matter to his master till 
April, 1910. The appellant immediately took 
steps to make au application to the Court, but 
the applioation was presented after the appeal 
had abated. Held that there was oo sufficient 
oause for setting aside t.bo abatement. TARNI 

Kumar Dutt v. Gopeswar Pal Chovt- 
DHURY, 7 Ind. Cag, 391 = 12 C L J. 615. 

0. XXII, r. 5 ( = 1862, b. 367 = 1877, s. 167 

1639, s 303). 

See abatement of appeal. 

See abatement of suits. 

See Limitation act. lOCS.arts. 171, 175. 

See Parties to suits— Substitution of 

PARTIES To SUITS. 

(4630)— O. 22, r. 5 ( = s. 367, Civ. Pro. Code , 
1882) — Plaintiff— Legal representative of de- 
ceased plaintiff — Objection to the legal represen- 
tative— Nearest heir to the dt ceased —Appeal — 
Practice— Procedure. — M brought a suit on the 
30ih November, 1897 to recover certain property 
from defendants. Before, however, the written 
statement was filed, M died on tho 27th 
February, 1899 ; and ou the 5th June. 1899, B 
was brought on reoord, uuder s. 365 of the 
Civ. Pro. Code, as his legal representative ; of 
this, tho defendant had no notice or knowledge. 
Ou tho 12th July, 1899, defendant objeoted that 
B should uot be allowed to prosocuto the suit 
in fotma pau^ci is', but he did not objeot then 
to B’s right to oome on the record as his legal 
representative. The defendant put in hia 
written statement on the 8th August, 1899, 
wherein for the first time, he disputed B’s 
right to represent M. Tho ease was adjourned 
to the 16th August, 1899, for raising issues ; 
on that day, the issues in the oase were raised, 
the first of whioh related to B’s right to repre- 
sent M in the suit. Kvidenoo was then gone 
into ou all the issues. The Court of first inst- 
ance found the first issue in B’s favour and on 
merits deoreed tho suit in favour of B. On 
appeal, the lower appellate Court went into the 
question as to the representative character of B 
and rejected the suit on fiuding that B did not 
hold that oharaoter. B applied to the High 
Court ; Held, Chandavarkar and Batty, JJ. 
(dsfon, J., dissentinq) that the lower appellate 
Court oommittedan error in law in reversing the 
deoree passed by the Court of first instanoe and 
in dismissing the suit on the sole ground that B 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


was not fcbe legal representative of M. Per Chan- 
davarkar, J. — The Court of first instance* in de- 
oiding the issue about B’s right to represent M. 
must be taken to have acted under s. 367 of the 
Civ. Pro. Code: and the ciroumstanoe that the 
Subordinate Judge did not decide the question, 
is only an error of procedure. So far as the 
Subordinate Judge decided the issue under 
s. 367 of the Civ. Pro. Code, the decision was 
an order appealable Only under s. 588 (18) of 
the Code. The defendant cannot be allowed to 
question the validity of the order, passed under 
s. 367 of the Civ. Pro. Code, in an appeal whioh 
he preferred in the lower appellate Court 
against the whole case. When a plaintiff dies, 
the suit cannot proceed because there is none 
suing. The legislature provides that his legal 
representative oan com in his place; when he 
is allowed to ooms the defect is made up; there 
is a suit to prooeed. The suit is then a suit on 
the merits. A Cnirt bas no jusrisdiotion after 
that stage has been reaohed to go back and en- 
quire into the right oi the legal representative 
to proceed wiih the suit side nv side with an 
enquiry into the m<;rit<*. Per Batty, J. — The 
dismissal of a' suit solely on the ground of a 
doubt as to the heirship of a person whose only 
olaim is to prooeed with it as the representative 
of a deceased plaintiff is au error in law and 
unsustainable. Where the legal representative 
of a deoeased plaintiff applies to have his name 
substituted, the Court must enter his name 
under s. 365 of the Civ. Pro. Code, and 
proceed with the 6uit. If no application be 
made within the prescribed period, there are 


two courses open; viz , either (li to pass an 
order that suit shall abate, or on defendant 
applying in this behalf; (2) to pass an order 
for bringing in the legal representative and 
proceeding with the suit. If the suit abates, 
s. 371 may thereafter come into operation, 
but the suit is not liable to dismissal. If 
any dispute arise as to who is a legal representa- 
tive, s. 367 applies And when such a dis- 
pute does arise, it is not the province of the 
Court to deoide who is the rightful heir, or to 
reject the suit altogether on failure by the 
person claiming to be representative, to^esta- 
blish affirmatively his right as heir. The Court 
has again two oourses open— viz., either to 
stay the suit until the faov has been determined 
in another suit, or to deoide at or before the 
bearing of the suit, not whether tbe person 
olaimiug is the heir, but only as to who sh'jll 
be admitted to be such legal represni'ativefur 
the purpose of prosecuting (he suit ” No aeci* 
sion is required or can be passed in such a oase 
on the right of heirship ; nor can tbe suit be 
dismissed on the ground that suoh right of 
heirship has not been established against all 
possible oomers. A decision on that point 
would nob be binding if passed in euoh a ^oase, 
even between the rival claimants, and all that 
is needed and all that can be done in 
the suit is to deoide who shall r -piooMd 
with it, without in aDy way affecting the ulti- 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

mate liability or right of the persons in favour 
of whom or againsG whom the brder is passed. 
Per Astoni, J. — It was vital to the suooess 
of the suit proseouted by B that B should be 
adjudicated the nearest heir of M. Where a 
person has once been admitted to the reoord as 
legal representative of a deoeased plaintiff that 
person is a party, and any dispute raised inter 
partes as to that substituted plaintiff’s right of 
representation (not inheritance) so as to have 
suoh substituted plaintiff struck out comes 
properly under s. 32 and not under s. 967 of 
the Civ. Pro. Code. If s, 367 be read with 
s. 583 (18) of the Civ. Pro. Code it beoomes 
dear that the dispute contemplated in s. 367 is 
not an issue on the merits framed and recorded 
between a plaintiff and defendant, BALABAI 
V. Ganesh, 4 Bora. L R. 989 = 27 B. 162. 

(4631)— 0. 22, r. 5 ( = Civ: Pro. Cede, 1882, 
s. 367) — Suit to set aside gift— Death of plaintiff 
— Suit if abates— Legal representative of 
deceased plaintiff , disputes re. — Where the plain- 
tiff, the Mahant of a oertain temple, made a 
gift of it to the defendant who subsequently 
became incompetent to hold the office of 
Mahant and the plaintiff thereupon instituted 
a suit for setting aside the gift and subsequently 
died, and tbe question was raised as to whether 
the suit abated, held that, IcokiDg to the 
oharaoter of the claim and the relief sought, 
the cause of aotion survived. In such oases, 
the person who olaims himself to be the legal 
representative of the deceased plaintiff must 
substantiate his olaim, and the Court should 
proceed under s. 367, Civ. Pro. Code, 1882, 
either to stay the suit until the qnestion as to 
who wa9 the legal representative of the deceas- 
ed is deoided iD another suit instituted for the 
purpose, or should itself deoide the question. 
BALLABH DAS V. NaRAIN DAS, A.W.N, 
1885, 7. 

(4632)— 0. 22, r. 5 ( = 3. 307, Civ. Pro.Code, 
1882) — Death of plaintiff- Suit for declaration 
of right of legal representative — Suit confined 
to property in suit — Maintainability — Appeal 
in suit by deceased plaintiff —Right of legal 
repre : entative to represent — Decision in his suit 
-Civ. Pro. Code , 1908, 0. 22, r. 6 — Kob- 

judioata in the appeal. — Where a plaintiff sued 
for a delaration that he was the legal repre- 
sentative, as regards tbe property olaimed in 
that suit, of one P, the deceased plaintiff in a 
former suit held, that he was not bound to 
sue for a declaration that he was the legal 
representative in respect of all the properties 
left by the deceased, and that b. 367, Civ. Pro. 
Code, 1882, entitled him to sue for a declara- 
tion of his right as P’s legal representative iij 
respect of the property olaimed in that suit. 
Even assuming that the declaration prayed 
for in this suit, if granted, would still have to 
be deoided under O. 22, r. 6 by the Court 
deoiding the appeal from P's suit, yet the 
decision in this suit would operate as vt* judi- 
cata, as regards the plaintiff s right to represent 


2159 


me •Atit.'UVttiA bigm*. 


2160 


Civ. Pro. Code (Acts V 6f IdOB, XIV of 1602, 
X of ib77, XXIII of 1861 and VIII of 
1859)— continued. 

P io the appeal. 8WABAGIATHATCHI v. 
Muthukumara PlLLAI, 9 M.L.T. 408. 

(4633) — O 22. r. 5 ( = s. 367. Civ Pro. Code , 
1882 ) — Dispute as to who is the legal represent- 
ative of a deceased plaintiff —Order admitting a 
person to be legal representative for the purpose 
of prosecuting the suit -Effect of such order. — S. 
367 empowers r-he Court, in a oase where a 
dispute arises as to who is the legal represent- 
ative of a deoeased plaintiff, to appoint a legal 
representative for the purpose of prosecuting 
the suit, but the appointment of such legal re- 
presentative is not a determination of any issue 
whioh is properly raised in the suit, and parti- 
cularly (as, for example, in a suit for partition 
of family property) suoh a vital issue as whether 
the deceased plaintiff was joint with, or separate 
from, the rest of his family. Parsotam Rao 
v. JANKI BAI, A.W.N 1905, 206 = 28 A. 109. 

(4634)— O. 22, r. 5 ( = G'it>. Pro. Code, 1882, 

S. 367)-— Death of plaintiff appellant— Rival 
applicants ter substitution— Court substituting 
one of them — No appeal from such order — De- 
cree against substituted representative- Appeal 
by unsuccessful applicant against decree , if 
maintainable. — Wher6 an order under the 
group of seotions in the Civ. Pro. Code relating 
to representatives has been made exoluding a 1 
person from the reoord, that person must seek 1 
his or her remedy, by an appeal against the : 
order, and is not entitled to appeal against the t 
deorea so long as the order stan.ie. A plaintiff | 
appellant having died during the pendenoy of 
the appeal, and two persons having separately 
applied to be substituted as the deceased’s 
representatives, the Court substituted one of 
them, and eventually decided the appeal 
against him. Meanwhile, the unsuccessful 
applicant without preferring any appeal from : 
tho order whereby he wa3 excluded, established 
by a separate suit his olaim to be the legal ■ 
representative of the deoeased ; and then sought I 
to prefer a second appeal from the deoree of ! 
the lower appellate Court dismissing the appeal. , 
It was held that no suoh appeal lay, a9 ho was j 
not a party to the deoree of the lower appellate ' 
Court , and that e 591, Civ. Pro. Code, was 
not applicable to the oase. SANKALI v. 1 
MURLIDHAR, 12 A. 200. (9 A. 447. D.) j 

(4634 a) -0.22, r. 5— See NOS. 4557. 4558, ! 
4669, 4578, 4689, 4592 supra , 1 

(46351—0. 22, r. 5, O. 43, r. 1, s. 104 ! 
(*=ss. 367, 588, Civ. Pro. Code , 1882)— Dispute | 
as to who is the leg'll representative of a deceased ; 
appellant — Appeal — Held, on a oonstruotion of 
a. 367 of the Code of Civil Procedure, that 
a dispute as to who is tho legal representative 
of a deoeased appellant is not oonfined to the : 
oaso of rival olaimauts to represent the de- I 
oeaaed. HANSANT SINGH v. RAM GOPAL 

8IKqh, A.W.N. 1908, 139 = 5 A. L.J. 863 = 30 
A. 148. (18 M. 496. F.) | 

— ^0. XXII, r, 6 (New). j 

Bee Abatement of appeals, ! 


CIy. Pr»o. Code 'Acts Y of 1908, X!v df 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

See ABATEMENT OF SUITS. 

See Limitation act. 1908, arte. 171, 175. 
See Parties to suits— substitution of 

PARTIES TO SUITS. 

(4636) — O. 22, r. 6 — Death of plaintiff — 
Case adjoured for arguments — Arguments 
heard without plaintiff's heirs as parties — 
Decree passed therein is a nullity, — After evi- 
dence on both sides in a case was adduced, the 
case was adjourned for heariDg arguments. 
Between these two dates, the plaintiff died. 
The arguments in the case, however, were 
heard without making the heirs of the piaintiff 
parties to the suit-, and the suit proceeded to 
judgment and deoree. The defendant appealed 
against the decree but. the appeal was subse- 
quently withdrawn. When the deoree was 
sought to be executed against him, the defend- 
ant contended that the decree was a nulity 
aud therefore mcapabe of execution. Held* 
that the deoree was passed without jurisdiction, 
and, therefore, a uulhty , that the withdrawal 
of appeal by defendant did not in any way 
validate the decree. VlSVANATH DNYANOBA 

v. Lallu Kabla, 11 Bom L.R. 1070 = 4 Ind. 

Cas 137 • ' 

O. XXI. r. 7 ( = 1882,3. 359 = 1877, s. 859 

= 1869 3. 281), 

See ABATEMENT OF APPEALS. 

See ABATEMENT OF SUITS. 

See Limitation act, 1908, arts. 171, 175. 
See Parties to suits -Substitution of 

PARTIES TO SUITS. 

(46371—0. 22. r. 7 [ = Act VIII of 1859, 
s. 2S1) — “ Bad faith. '' — The words " bad faith” 
in s. 281 ot Aot VI II of 1959 mean bad faith 
>u respeot of the application and do not refer to 
bad faith on previous occasions. In rc GURU 
DAS BOSE, 7 B L.R Ap. 23. [£>., 17 A, 218.] 

(4638)— O. 22, rr. 7 and 8 — See INSOLVENCY 

— Insolvency under Civ. Pro. code, 

Cor. 123, 3 B.LR. App. 14 (6), 6 B.L.R. 
App. 22. 

O. XXII, P. 6 1= 1882, S. 370=1877, 

s. 370= 1809, s. 106). 

See ABATEMENT OF APPEALS- 
Sec ABATEMENT OF SUITS. 

See Limitation act. iU08, arts. 171, 175. 

See P arties to suits— substitution of 

PARTIES TO SUITS. 

(4639) — o. 92, r 8— See Decree— altera- 
tion OR AMENDMENT of DECREE, 16 B. 404. 

(4689-a) — O. 22, r. 8— See Nos. 9890, 4688, 
supra. 

0. XXII, r. 9 ( = 1882. i. 371-1877, 

s. 371) and para (3) = 1892, 8 872-A). 

Sbb Abatement of appeals. 

See ABATEMENT of suits. 
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Civ. Pro. Code (Acts Y of 1908, XIV ot 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

See Limitation act, 1909, acts. 171, 175. 
See Parties to suits —Substitution of 

PARTIES TO SUITS, 

(4640)— O. 22, r. 9— See RES JUDICATA-- 
ADJUDICATIONS, 10 C.L.R. 229. 

(4640-a) — O. 22, r. 9,— See NOS. 4579, 4590, 
4629, supra. 

(4641)— 0. 22, r. 9, 1, (2), Civ. Pro. Code , 1909 
( = s, 37 1, Civ. Pro. Code , 1882) — Decree in 
previous suitp)assed at ter plain' iff ' s death— Sub- 
sequent sun oy plaintiff's legal representative on 
the same cause of action — Maintainability — 
Proper remedy — Intention of legislature— Judg- 
ment rendered against party alter his deaths 
Effect. — R brought a suit against A. R died in 
the morning or the day when the suit was 
posted for hearing The suit was taken up, 
heard and disposed of that day after R’s death. 
R’s legal representative, alleging that the 
deoree passed after R’s death was a nullity and 
oould not operate as a bar to a subsequent suit, 
now sued the legal representative of the defen- 
dant in the prior suit, on the same cause of 
action and for the same relief. Held, that the 
suit abated on the death of the plaintiff, and 
that, after the abatement of a suit, it is not 
open to his representative to bring a fresh suit 
on the same cause of action. (S. 371, Civ. Pro. 
Code, 1892, and O. 22, r. 9, Civ. Pro. Code, 
1908). (19 B. 807, 21 B. 314, R.) His only 

remedy under the same provision of law is to 
apply for an order to sec aside the abatement, 
and it shall be set aside, only if it is proved that 
he was prevented by auy sufficient cause from 
continuing the suit. The intention of the Legis- 
lature is clear that no fresh suit on the same 
oau3e of action is to be permitted, and that any 
remedy whioh the representative of a deoeased 
plaintiff may have is by application to the Court 
in which the suit was pending. Held, also, 
that, where the Court has acquired jurisdiction 
of the subject-matter and the persons during 
the lifetime of party, a judgment rendered 
against him after his death is, although errone- 
ous and liable to be set aside, not void nor open 
to oollateral attack. GADA COOPOORAMIER 
V. M. SOONDARAMMALL, 6 M.L.T. 271 = 33 M. 
167. (17 A. 478, 26 B. 317, D.) 

(4642)— O. 22, r. 9 (1, 2) ( = Civ . Pro. Code , 
1882, s. 371) — Res judicata— Abatement of suit. 

The abatement of a suit under s. 371 of 

the Civ. Pro. Code, has no other effect 
than that of preventing the plaintiff or those 
claiming under him from suing again on the 
same oauee of aotion. The section does not say 
that the title of the plaintiff or those claiming 
under him is extinguished by such abatement, 
and that in any suit, brought not by but 
against him, the plaintiff cannot defend his 
possession or rights by relying upon his true 
title. The abatement -of a suit utid6r s. 371 
has not the same effeot as res judicata under 
b. 13 of the Civ. Pro. Code. JAYASING v. 
GOP All, 6 Btttn. L.R. 638. 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 

(4643) -O. 22, r. 9 (1) (2), 11 and s. 107 (2) 
( = s$. 371 and 582, Civ. Pro. Code , 1832)— 
Death of one defendant — Withdrawal of suit 
against surviving defendant , pending appeal by 
him Restoration of appeal upon application by 
heirs of deceased defendant — "Where two 
defendants, who were jointly interested in a 
suit, preferred an appeal to the District Judge, 
and, the appeal being dismissed, ouo preferred 
a second appeal, the other having died, and, on 
remand by the High Court, the plaintiff with- 
drew the suit as against the surviving appellant 
by arrangement with him, and the appeal was 
dismissed ; held, that an application by the 
heirs of the deoeased defendant for restoration 
of the appeal ought to be allowed, inasmuch as 
it was not necessary for them to proseoute the 
appeal so long as the other defendant was pro- 
seouting it. Chandra Kumar Majhi v. 
SANDHYAMONI, 13 C.W.N. 338 = 36 C. 418 = 

2 Ind. Cas. 412. 

(4644)— O. 22, r. 9 (1, 2) O. 41, r. 4, a. 11— 
Meaning of “ Cause of action ” in s. 371— See 

Partition— General, 5 Ind. Cas. 325. 

— O. XXII, r. 10 ( = 1882, B. 372= 1877,s, 372). 

See abatement of appeal. 

See Abatement of suits. 

See Limitation act, 1908, arts. 171, 175. 

See Parties to suits — Substitution 

OF PARTIES TO SUITS. 

(4644-a) O. 22, r. 4 (3) — Death of respon- 
dent No application to bring in legal represent- 
atives on record made within 6 months— Abate- 
ment— Ignorance of death till after expiry of 6 
months. — Where one of the two respondents, 
appointed under O. I, r. 8, Civ. Pro. Code, to 
represent a body of numerous respondents, 
died, and where no application to bring on re- 
oord his legal representatives was made within 
6 months from the date of his death. Held , 
that the appeal abated. Ignoranoe of hie death 
until after the expiry of the period of limitation 
is not suoh a ground that would justify a de- 
parture from the rule laid down in O. XXII, 

r. 4 (3), which is imperative in its terms! 
SAYAD Mir Nawab v. HARDEO, 60 P R. 
1911. 

(4614-6) — 0. 22, r. 5 — See EXECUTION OF 

decree— Execution by and against re- 
presentatives, i W.R. Mis. 10. 

(4644 c)— 0. 22, r. 7 ( = Civ . Pro. Code , 1859, 

5. 281) — Application for discharge — 4 Bad 
faith.”— In an application for discharge under 

s. 281, Act VIII of 1859, the “bad faith ” 
must be bad faith in respect of the application. 
butler v. Lloyd, 12 b.l.R. App. 12. 

(4645)— 0. 22, r. 10 ( = s 372, Civ. Pro. 
Code, 1882 )— Application— Decree directing 
account— ' Pending suif.” — The words “pend- 
ing suit ” apply to a suit wherein directions to 
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Civ, Pro. Code (Acts Y of 1908, XIV of 1982, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

take an aocount have been given. Suoh a suit 
continues to be a “pending 6Uifc ” until the 
final order on the taking of the account is 
made. (5 C. 726, Rel. on.) The admissibility of 
applications depends not upon the questions 
whether a deoree directs a partition or a taking 
of accounts, but upon whether there is a “ pen- 
ding suit.” 8URENDRA KESHUB ROY v. 

Khetter Kristo Mitter. 80 C. 609 = 7 C. 
W.N. 517. 

(4646)— 0. 22, r. 10 {~old s. 372, Civ. Pro. 
Code, 1882) — Notice — Registration — Verbal 
mortgage. — A registered purchaser with notioe 
of a verbal mortgage takes eubjeot to the latter. 
NAJMUDDIN v. AKBAR DIN, 143 P.R. 1889. 

(4647) — O. 22, r. 10 t = old s. 372, Civ. Pro. 
Code, 1892) — Joinder of parties — Devolution of 
interest. — Where the suit of a plaintiff claiming 
a right of pre-emption involved a claim for the 
possession of the property sold as against the 
vendor, and, during the pendency of this suit, 
the vendor’s interest devolved under another 
deoree in a previous suit upon three other per- 
sons claiming a right of pre-emption, held they 
wore properly joined as oo-defendants in the 
suit. Lakiia Ram v. Jhindu, 29 P.R. 1887. 

(4648)— O. 22, r» 30 ( = s. 372, Civ. Pro. Code, 
1882) Discharge of an encumbered estate, sub- 
stitution of jyropnetors, after— Chota Nagpore 
Encumbered Estates Act tVI of 1876)—“ Devo- 
lution of interest,'' meaning of. — The words 
“ devolution of interest ” in s. 372, Civ. Pro. 
Code, are not used in a teobnioal sense. From 
the use of word “ come ’’ in the latter part of 
the section, it would appear that those words 
in the first part of the seotion do not mean 
Only devolution by death. They also apply 
to a oase whorein, pending a suit instituted by 
the manager of an encumbered estate, the es- 
tate is released and restored to the owner, by 
reason of his attaining majority. So, in suoh 
a oaso, the proprietor of the estate is entitled 
to be substituted cn the reoord after the dis- 
charge of the manager whose interest devolves 
on him within the meaning of s. 372. SOUR- 

indra Mohun Tagore v. Siromoni Debi. 
28 C. 171 = 5 c W N. 807, [Appr., 30 B, 250 

= 6 Bom. L.R. 995 ID., 7 0 C. 78.] 

(4649) -0. 22. r. 10 ( = s. 372 Civ. Pro. Code , 
IBB2)- Substitution, as plaintiff , of assignee 

in place of assignor— Limitation -“New plain - 

tiff ."— When a person, who has not been on the 
record, is substituted as a plaintiff, in the 
place of the original plaintiff, under s. 372 of 
the Civ. Pro. Codo, the person so substituted 
must bo taken to be brought on the reoord, 
subjeot to the law of limitation applicable to 
the oase. There is nothing in that seotion to 
exclude the operation of a. 32 of the Limitation 
Aot. Sheikh abdul Rahman v, sheikh 
Amir ALI, IIC.W N 621, FB. = 8 G.L.J 486 

= 2 MLT * 312 - (25 0. i09Appr. 

noKn Qnd D ) 9 623 , 

' D KM?‘m° 66 = 8 0 :L J - 286 = 18 C.W.N. 186 

•*5 M.L.T. 91 ; F., 5 Ind. Oaa. 116. 


Oil. Pro. Code (Acts Y of 1908, XIV of 1889. 

X of 1877, XX1I1 of 1861 and VIII of 

1869)— continued. 

(4650)— 0. 22, r. 10 ( = s. 372, Civ. Pro. Code, 
1882)— Appeal against order allowina objections 
under— Mortgage suit whether pending until 
conditional decree is made absolute.— No appeal 
lies against an order allowing objections under 
s. 372. A mortgage suit is pending within the 
meaning of s. 372, until the conditional deoree 
is made absolute. FANA v. TETKA 2 N L.R. 
178. (9 C.W.N. 171, 23 A. 331, R.) [F., 4 

N.L.R. 158 ,* R., 4 N.L.R. 54 ; Diss., 3 N.L, 
R • 55,] 

(4651) — O. 22, r. 10 ( = Civ . Pro. Code, 1882, 
s. 372)— Assignee of decree before presentation of 
appeal— Application to bring assignte in as res- 
pondent.— Where the devolution of the rights 
under the deoree on the assignee sought to be 
substituted as respondent in the place of an 
original respondent in an appeal, took plaoe not 
after the oommenoement of the appeal, but 
before the presentation of the memorandum of 
appeal to the Court, his name could not be 
brought to the record where he objeots to the 
substitution. The addition of suoh an assig- 
nee's name on to the record cannot be taken 
as authorized by s. 372 of the Civ. Pro. Code. 
Although, under certain oiroumstances, the 
term suit inoludes not only the proceedings in 
the first Court, but the prooeediDgs in the 
appeal and up to final ereoutioD, it is doubt- 
ful whether the words “ pending the suit ” in 
8. o/2 cau be construed to mean at any time 
from the commencement of the suit until its 
final determination on appeal, if there be one. 

The Collector op Muzaffarnagar v. 

HUSAINIBEOAM. 18 A. 86 = A W.N. 1895,232. 
[£., 22 A. 231 = A. W.N. 1900, 79.] 

(4652)— 0. 22, r. 10 ( = s. 372, Civ. Pro, 
Code. * 1892) — Meaning of the words, ‘ other 
cases, The words “other oases” in— mean 
oases of death, &o., other than those speoifioally 
provided for in the preceding sections of the 
Chap. XXI, and do not mean cases other 
than death, marriage, and insolvency. BHUG* 

wan Das Khettry v. Nilkanta Ganguli, 
9 C.W.N. 171. 

(46531—0. 22, r. 10 (=s. 372, Civ . Pro . 
Code , 1877) — Corngrromise- Assignment pending 
suit The oases of “assignment, creation or 
devolution" of any interest during the pendenoy 
of a suit, contemplated by s. 372 of the Civ. 
Pro. Code, are thoso in which “the person to 
whom suoh interest has oome” must be arrayed 
on the same side in the suit as the person from 
whom it has passed.” Therefore, a deed ol 
compromise between the plaintiff and one of 
the defendants, filed during the pendenoy of a 
suit is not an “assignment of an interest * T 
which oould lead to the amendment of the 
plaint or the addition or substitution of 
parties. RADHA PRASAD SINGH v. RAJBNDRA 
KlSHORE BINGH, 5 A. 209. 

(4654) 0. 22, r. 10 (~Civ.Pro. Code, 1882, 
s. 372 )— Order under s. 372, whether a deem 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

— S. 2, Civ . Pro. Code, 1882. — An order dis- 
allowing an application under e. 372, Civ. Pro. 
Code, to be made party defendant as assignee 
of defendant, is not a decree within the meaning 
of s, 2, Civ. Pro. Code, and no appeal lies 
against such an order- LALIT MOHUN Roy 
V. 8HEBOOK CHAND CHOWDHRY, 4C.W.N. 
403. <9 A. 412, D. it Expl.) [. F., 24 a. 532, 

F.B.; R, 24 A, 342.] 

(4655) — 0. 22, r, 10 ( = Ciu. Pro. Code, 1882, 
s. 372—“ Devolution of interest ” — Interpre- 
tation, — The phrase “ devolution of interest ’’ in 
8. 372 of the Civ. Pro. Code is not confined in 
its meauing to devolution by death, The 
Legislature intended by this seotion to provide 
for all oa3ea not falling within the foregoing 
sections as to devolution by assignment, 
marriage or death, MACLEOD v, KlSSON, 
6 Bora.L.R, 995 = 30 Br 250. 


(4656)— O. 22, r. 10— See ASSIGNMENT, A. 
W.N. 1885, 242. 


(4656-a) — O. 22, r. 10 — See NOS. 96, 97, 
1083, 1084, 1160, H61, 1161-a, 1339, 1593, 
2483-a, 2484, 24fc5, 3032, 3267, 4547, 4580, 
4619, 4620, supra. 


(1657)— G. 22, r. 10, s. 104, O. 22, r. 11 
( = Civ. Pro. Code, 1882, ss. 372, 532)— Devolu- 
tion of interest pending appeal. — By virtue of 
the first portion of s. 582, Civ. Pro. Code, 
s, 372 of the Code applies to appeals in oases of 
assignment, oreation of devolution of any 
interest pending tne appeal, otherwise thau by 
death, marriage or insolvency. In the matter 
of the petition of DURGA PRASAD, 22 A. 231 = 
A. W.N. 1900, 79. (9 B. 151, 20 B. 167, 18 A. 
285, R.\ 18 A. 86, D.) 

(4658)— O. 22, r. 10, s. 104, O. 43, r. 1 
( = Civ . Pro. Code , 1882, ss. 372 and 688 i2i)— 
Appeal against order disallowing application . — 
An order passed under s. 372 of the Civ. Pro. 
Code, disallowing an applioation of the appel- 
lant to be substituted in place of the original 
plaintiff, is not appealable under s. 688 (21), 
which only allows an appeal from an order 
disallowing objections to an application under 
s 372 MUSSAMMAT SAHIB NUR V. Muham- 
MADJI. 126 P.LR. 1903 = 57 P.R. 1903- (19 
A. 142, 22 A. 380, 24 M. 252, R.) 


(4659) — 0. 22, r. 10, s. 104, O. 43, r. 1 
(=ss, 372, 588) Ctt>. Pro. Code , Assign- 

ment pending suit— Assignee not brought on 
record— Application by assignees to appeal 
aqainst decree — Order rejecting application , 
appeal from, if maintainable.— Pending the 
suit a defendant assigned his interest therein to 
another, but neither he nor the assignee applied 
to be brought on record, and a decree was 
passed, injurious to the assignee. The assig- 
neo, thereupon, put in a memo of appeal, 
claiming distinctly that he was entitled to file 
an appeal under the oircumstenoes set forth in 
the memo. The Court treating it as an appli- 
cation under e. 372, Civ. Pro. Code, dismissed 


Civ. Pro. Code (Acts Y of 1908, XIV of 1832. 
X of 1877, XXIII of 1861 and VIII of 

1959) — continued. 

it on the ground that the applioation was after 
the deoree. Held, that, as the suit was pen- 
ding when the assignment took place, s. <-372, 
Civ. Pro. Code, waB applicable, even though no 
applioation to have the assignee brought on the 
reoord was made till alter the deoree. Where 
the applioation for leave to appeal mentioned 
in this oase was dismissed, held that an 
appeal lay under s. 588, Civ Pro. Code, against 
such order of dismissal as from a deoree. MOTI 
BAM V, KUNDan Lal, 22 A. 380 = A.W.N. 
1900, 125. (19 A. 142, R.) [ Overruled . 24 A. 
532=12 A. W.N. 112 ; R . , 57 P.R. 1903 = 126 
P.LR. 1903; D., 24 A. 342 = 22 A. W.N. 84.] 

(4660) — O. 22, r. 10, s. 107 (2), O. 22, r. 11 
( = Civ. P>o. Code, 1882, ss. 372, 582) — Person 
obtaining interest during pendency of appeal , 
competency of, to be made a party. — A Court of 
original .jurisdiction has the power, under 
s. 372 of the Civ. Pro. Code, to make a person 
a party to a suit on whom ao interest in the 
subject-matter of the suit has devolved pending 
the suit otherwise than by death, marriage, 
bankruptcy or msolveooy. The same power is 
conferred ov s. 582 of the Cone on an appellate 
Court in respeoc of appeals. The last portion 
of the first paragraph of that section which is 
oonfined to “ proceedings arising out of death, 
marriage or insolvency of parties to au appeal,” 
does not limit the scope of the first portion of 
that paragraph, and render the provisions of 
s. 372 inapplicable to appeals. Moreover, a 
person may, under a. 372, be added or substitut- 
ed as a party, as well on his own application as 
on the application of one of the parties to the 
reoord, beoause, where a devolution of interest 
has taken place pending a suit or appeal, it 
would be prejudicial to the person on whom 
suoh interest has devolved or to some of the 
parties to the suit if he oould not be brought on 
the reoord otherwise than on the application of 
the plaintiff or the appellant a<* the oase may 
be. So, where the official receiver that repre- 
sented a respondent and continued to have 
interest in tho subject-matter of the appeal 
obtained an order for his dismissal from the 
array of parties, on misrepresenting certain 
faots, it was held to bo competent to the Court 
to set aside such order of dismissal, on applica- 
tion made by the respondent, treating his 
applioation as one made for review of judgment. 
In the matter of the petition of Sarat CHANDRA 
SINGH, 18 A. 285 = A. W.N. 1896, 43, [A\, 22 

A. 231 = A. W.N. 1900, 279 ] 

(4661)— O, 22. r. 10, s. 141 (=>Civ. Pro . 
Code , 1882, ss. 372, 617 ) — Appelability to execu- 
tion proceeaings— Assignment of subject-matter 
of suit after High Court’s decree in assignor’s 
favour — Decree reversed in appeal — Assignee 
cannot be made pirty in execution of appel 
late decree . — S. 647 cannot m*ke s. 372 of tho 
Code applicable to. execution proceedings, 
because the words used in the latter seotion are 
“assignment, etc., pending suit, 1 * i.e., during 
the progress of the suit, and before the passing 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882 , 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

of the deoree. [Cons., 2 A L J. 516.] Where 
in a suit concerning oertain shares iu a Com- 
pany, the High Court passed a decree in favour 
of ^one party, and also refused leave to the 
other party to appeal to the Privy Counoil, but 
the Privy Council, on application to itself 
direct, admitting the appeal, reversed the 
deoree of the High Court; and where some of 
the shares had been assigned to a third party 
after the High Court’s deoree but before admis- 
sion of the appeal by the Privy Counoil : held 
that the Court executing the Privy Counoil’s 
decree had no jurisdiction under a. 372, Civ. 
Pro. Code, to make the assignee a party to 
the deoree in the character of a judgment- 
debtor GOODALL v. THE MUSSORIE BANK, 

Limited, io A. 97-A.W.N. 1887, 288, (5 C. 
726*5 C.L.R. 108, R.) 

(4662)— O, 22, rr. 10, 11 — See PARTIES TO 

Suits— adding Parties to Suits, 20 a. 38, 

F.B. = A.W.N. 1897, 194. 

(4663)— 0 22, r. 10 (1) — See PUN. ACT 
XVIII OF 1884, s. 70 (a), (6), 12 P.L.R 1904. 

(4664) — O. 22, r, 10 (1) — See LETTERS 
PATENT, High Court, 1865— Madras, art. 
15, 24 M. 252. 

(4665)— O. 22, r. 10 1)— See Parties TO 

Suits— adding Parties to Suits, 3 C.W. 

N. 754. 

(4666)— O. 22, r. 10 (I)— See ST. 11 AND 12 
VIC. o. 2l,s. 23, 25 M. 406*12 M.L J. 282. 

(4667)— O 22, r 10 (1)— See TRANSFER OF 

Property act, 1882, as. 88, 39, 23 a. 331. 

— ~0. XXII, r.ll (=1882, s. 582. lait papa* 
1877, 8. 582 last para.) 

See Abatement of appeals. 

See Abatement of suits. 

See Limitation act, 1909, arts. 171, 
175, 

See Parties to suits— Substitution of 

PARTIES TO SUITS. 

(4667-a)— O, 22, r. 11— See NOS. 59. 101, 105, 

498, 545, 1938, 1936, 1937, 1938, 19)9, 1940, 

1941, 1942, 1946, 2312, 2386, 2398, 2479, 2944, 

8766,2767, 2769,2774,2779. 2792, 4555.4556, 

4662, 4663, 4588, 462l, 4622, 4623, 4624, 4625, 

4626, 4627, 4613, 4657, 4660, 4662, supra and 

NOS. 4727, 4728, 4760, 6260, 5571, 5850, 5851, 
infra. 

(4668)— O. 22, r. 11, ss. 47, 108— Second 
appeal— Death of trospODdent — Application by 
appellant for subsitutioc of hoirs — See LIMITA- 
TION ACT, 1909, art. 175, 11 C.W. N. 1100 = 

6 O.L.J. 715*34 0. 1020. 

(46691—0. 22, r. 11, ss. 104, 2— See AWARD. 
12 C. 173. 

(4670)— O. 22, r. 11 and s. 107 ^ Power and 
duties of an appellate Court under the section 


Civ. Pro. Code (Acts V of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VllI of 
1859) — continued. 

same as are conferred and imposed 6n the Court 
of original jurisdiction— See GUARDIAN AND 
Wards ACT, 1890, es. 4, 7, 12, 47, ol. (a), 3 C. 

L. J. 29. 

(4671) — O. 22, r. 11, s. 107 ( = C iv. Pro . Code, 
1882, s. 582)— Scope. -8. 582 of the Civ. Pro. 
Code, was intended to afleofc only proceedings 
under the Code, and not to extend the operation 
of any portion of the Limitation Aot. UDIT 
NARAIN SINGH v. HAROGOURI PROSAD, 12 C. 
590. F.B. [2?., 10 A. 223, F.B., 29 M. 529-1 

M. L.T. 348* 16 M.L.J, 476, F.B.] 

(4672)— O. 22, r, 11, 107 — See SPECIAL 

OR SECOND APPEAL— SMALL CAUSE COURT 
SUITS, 10 A. 20* A. W.N. 1887, 270. 

(4673)— O. 22, rr. 11, 3 (2)— See COSTS— 
SPECIAL OASES, 8 C. 440*10 C.L.R. 437. 

O. 22, r. 12, ( = 1882, s. 582, last para.— 

1877, s. 582 last para. 

(4G73-a) — O. 22, r. 12— See NO 3568, supra. 

0. XXIII. r, 1 ( = 1882, s. 373*1877, 

s. 373*1859, b. 97.) 

Sec abandonment of part of claim. 

See Withdrawal of suit. 

(4674) — Ors. 23, 16, r. 11 — Suit, withdraical 
of— Appeal, presentment of— Withdrawal of 
suit after appeal presented— Practice and proce- 
dure.— A suit to reoover possession of lands 
was dismissed by the Court of first instance. 
The plaintiff preferred an appeal, but, before 
the appeal was admitted, he applied, under 
O. 23, Civ. Pro. Code, 1908, for leave to with- 
draw the suit and bring a fresh suit. The 
[ application was beard aad granted by the 
District Judge without giving notice to the 
defendant. On appeal by the defendant: Held 
j (1) that the duty ol the Distriot Judge, upon 
the presentation of the appeal, was either to 
dismiss the appeal without sending notioe to 
the respondent or to adjourn the heariug, and, 
if the appellant did not appear, to dismiss the 
1 appeal; (2) that there was no provision allow- 
ing the Distriot Judge to entertaiu an applica- 
tion, the effeot of whion was to get rid of the 
| deoree of the lower Court without any notioe to 
the decree-holder and without any hearing of 
the appeal; (3) that the oourse taken by the 
Distriot Judge was not sanoiioned by the provi- 
sions of O. 23, which contemplated the pend- 
ency of the suit and which did not apply 
where the suit had been disposed of and a 
deoree passed in favour of the defendant* 
. EKNATH RANOJI falke v. Ranoji Bowaji 
! Falke, 13 Bom. L.R. 237. 

| (4674-a)— O. 23, r. 1 (-1892, Civ. Pro. Code , 

I s. 373 )— Order allowing plaintiff to withdraw 
’ his suit with liberty to bring a fresh tint on the 
i same cause of action— Appeal. — No appeal will 
lie from an order under s. 373 of the Code ol 
Civil Prooedure giving permission to a plaintiff 
to withdraw his suit with liberty to bring a 
fresh suit upon the 9ame cause of motion* 

8ayaMALv. Laik Singh, i.W.N. lN6.fl. 

1A.W.N. 1895, 17, F.) 
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CIy. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

(1675) — 0. 23, r. 1 l = Civ. Pro. Code, 1882, 
3. 373 ) — Withdrawal of suit — Reference to orbit' 
rators— Mortgage— Redemption of . — The mutual 
withdrawal of the first suit and the referenoe 
to arbitration, which proved infruotuous 
beoause the arbitrators deolined to give a 
deoision, is not a bar to the institution of a 
fresh suit on the same cause of aotiou. (U.B. 
R. 1897 — 1901, Vol. II, 284, F.) Justice, equity 
and good conscience require that the mortgagor, 
after having left the property without inter- 
ference for so long a time, should not b3 allow- 
ed on her return to redeem for a mere trill j, 
land that was of little value when she relin- 
quished possession of it 51 years ago, but which 
during th \t period has by the fostering 

care of the mortgagee become a valuable pro- 
perty. The question as to when equity should 
step in must be determined by the individual 
features of eaoh case. MA KYAW v. Ma THWE, 
U.B.R. 1897—1901, Yol. II, 286. (U.B.R. 

1892 — 1896, Vol. II, 518, R.) 

(4676) — O. 23, r 1 { — Civ. Pro. Cede, 1882. 
s. 373) — Withdrawal of sui: with the consent of 
defendant — Reference to arbitrator .— The with- 
drawal of suit and the mutual reference to 
arbitration, which ;>«o . I iufructuous because 
the arbitrators declined to give a decision, is 
not a bar to the institution of a fresh <=u!t on 
the same oause of aotion. Ma KO v. MAUNG 
PO TUN, U.B.R. 1897—1901, Yol. II. 284. 
(14 B. 31, 9 A. 168, R.) [F., U.B.R 1S97- • 

1901, Vol. II, 286.] 

(4677)— 0- 23, r. 1 ( = Ciu. Pro. Code, 1882, 
s. 373)—“ Order ” — “ Decree ” — Appeal . — This 
was an appeal from an order of the lower 
appellate Court setting aside a decree in part, 
which the plaintiffs had obtained from the 
Muosiff, with permission to the plaintiffs to 
bring a fresh suit. A preliminary objection 
was raised on behalf of the respondents that no 
appeal lay Irom such an order. Held that the 
objection was to be allowed to prevail. Z\HURI 

v. Dina Nath. A.W.N. 1893, 204. (A.W.N. 

1893, 189, F.) IF., 17 A. 97 = A.W.N, 1895, 17.] 

(4678) — O. 23, r 1 ( = Civ. Pro. Code , 1859, 
s , 91)— Dismissal of suit — Right reserved to bring 
fresh suit — Act XKIII of 1961, s. 3/ .— Plaintiff 
sued for proprietary possession on the ground of 
his having been dispossessed. The defence was 
proprietary possession for a long time, while it 
appeared that the defeudant hold it as mortga- 
gee. The plaintiff's olaim was dismissed, 
reserving to him uuder s. 97, Act VIII of 1859, 
and s. 37, Act XXIII of 1861 the right to bring 
a fresh suit as mortgagee for redemption. 
KAIiLU v. HUKMA, 24 P.R. 1872. 

(4679) — O. 23, r. 1 ( = old s. 373 \-Nature 
of order to be passed .— A former suit by the 
plaintiff was allowed to be withdrawn with- 
out leave to bring a fresh suit, because the 
plaintiff stated that he hoped the suit would be 
settled out of Court. Held that the order allow- 
ing the plaintiff to withdraw waa illegal and did 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXXII of 1861 and VIII of 
1859)— continued. 

not bar a fresh suit and that the order, though 
an appeal was not preferred against it at the 
time, could be objected to in the preseut suit. 
HASHDAR ALI v. HASSAN ALI, 147 P R, 1888. 

, (93 P.R. 1887, F.) 

j (4680)— O. .23, r 1 { = Civ. Pro. Cede , 1882, 
s.373) — Withdrawal of suit on permission - Sub- 
| sc querd fresh suit not barred by s. 43. — Where a 
prior suit instituted on the same cause of aotion 
i had beeu withdrawn, it is only when such with- 
i drawal had been made without permission 
, obtained under the first paragraph of s, 373 of 
the Civ. Pro. Code, that s. 43 of the Code would 
apply so as to bar the plaintiff from Guing again 
on the earn* cause of action. When, however, 
the suit had beeu withdrawn uuder s. 373 of the 
• Code, the necessary permission under the section 
; having been granted, the effect of suoh permis- 
sion would be that the parties would be left in 
the same position as if the suit had never been 
brought. BEHARI LAL PAD v. SRIMATI 
| Baran Mai Dasi, 17 A. 33 = A.W N 1894,201. 
GO M 160, R.) [R., 14 C.P.L.R. 104, 2 C.L. 
J. 490 ] 

| (4681)— O. 23, r. 1 ( = s. 373, Civ. Pro. Code, 

; 1882)— Application nndcr-Rejection— Dismissal 
of suit. — Wnero uho plaintiff in a suit prayed 
under s. 373, Civ. Pro. Code, for permission to 
withdraw the suit and bring a fresh one, but 
' the Court in disallowing the application disrais- 
: sed the suit “ in toto held that the rejection of 
an application under s. 373 could result only in 
; the suit proceeding in its usual oourse and that 
the dismissal of the suit should be set aside. 

Harnand Misr V. Dina Singh, A.W.N. 1888, 

: i32. 

(4682) — O. 23, r. 1 ( =Civ . Pro. Code, 1882, 
s. 373).— Though the provisions of the Code of 
’ Civil Procedure are applicable to suit6 under the 
| Indian Succession Act, s. 261, still, when an 
j applioatioQ for probate has been withdrawn 
before it beoame contentious, s. 373, Civ. Pro. 
Code, is not applicable, and will nob bar a sub- 
sequent. Dropounding of the will. PAKIAM 

Pillai v. innasi Fernand, 19 M. 458. 

(4683) — O. 23, r. I ( — Civ. Pro. Code, 1882, 
s. 373) — Withdrawal of suit without permission 
to sue again, effect of. — The disability to sue 
again laid down by s. 373 of the Civ. Pro. Code 
attaches to the particular parson who sets a 
Court of Law in motion and then wantonly 
stops the machinery. He is not to be allowed 
to sue in Court again in any other guise what- 
ever for the same matter. Further, it is also 
one of the objects of s. 373 to protect a defen- 
dant from being harassed by repeated litigation, 
with reference not only to the allegations con- 
stituting the plaintiff's oase, bub also as to 
those whioh constitute tht defence or any part 
of it. It is therefore open to the defendants 
to successfully contend that the plaintiff, having 
onoe, without obtaining the necessary leave, 
withdrawn from the contest on the particular 
defenoe set up by them, is debarred from 
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Civ. Pro. Code 'Acts Y of 1908, XIV of 1882, 
X of 1877. XXI 1 1 of 1861 and VIII of 
1859)— continued. 

agitating the very same question by means of a 
fresh suit. ACHUTA MENON v. ACHUTAN 
Nayar, 21 M. 35. [R., 1 P.R. 1904-41 P.L.R. 
1904, 9 0 C. 164.] 

(4684)— 0. 23, r. 1 ( = s. 373, Civ. Pro. Code, 
1882; — Withdrawal rj a suit to establish the 
rioht to s-ll certain ‘properly in satisfaction of 
the decist, without leave to bring fresh suit — 
Filing of fresh suit. — Where, on tbe withdrawal 
by the plaintiff of a suit to establish his right 
to Bell certain property in execution of his 
deoree, without leave to bring alresh suit, a 
seoond suit was iDstiiuted to establish his right 
to sell the same property for satisfying another 
deoree against the sameperson, it was not barred 
by the provisions of ?. 373, Civ. Pro. Code, 
although the property and the defence were the 
same, because tbe cause of aotion was different, 
arising as it did from an order passed in a 
different olaim case. KAMINI KANT ROY v. 

Ram Nath chuckerbutty. 21 c. 263. [ F ., 
4 C.W.N. 110 : R., 9 O.C. 164 ; Cited , 1 P.R. 
1904 = 41 P.L.R. 1904. J 

(4685) -O. 23, r. 1 ( = Cif. Pro. Code, 1682, 
s. 373) — Two suits — Thu same subject-matter. — 
The mere faot of two suits being in respeot of 
the same proporty is not sufficient to make the 
latter suit one for the same subjeot-matter as 
the former, when the s f ate of faois leading to 
the two suits, and the reliefs olaimed under 
them are different, and s. 373, Civ. Pro. Code, 
has no application to such a case. (21 C. 265, F.) 
Quart : — Whether tho mere (act that a plaintiff 
withdraws willi the consent of the defendant, 
but without the leave of the Court, brings tho 
oase within s. 373. Civ. Pro. Code. GOPAL 

Chandra Banekjee v. Purna Chundra 
Banerjee. 4 C.W.N. HO. 

(4686) — O. 23, r. 1 ( - Civ. Pro. ('ode, 1682, 
s. 373) — Withdrawal of suit — Notice to show 
cause. — An order under s. 373, Civ. Pro. Code, 
should uot be passod without giving notice to 
the opposite party to show cause against it. 

Kalian Singh v. Lakraj Singh, 6 A. 211 = 
A.W.N. 1884, 28 [R., 9 A. 253.] 

(4687)— O- 23, r. 1 (=s. 373, Ctb Pro. Code , 
1882) — Misjoinder of causes of action and parties 
— Withdrawal of suit with permission to bring 
a fresh suit— Fresh suit Limitation Act (XV of 
1877) s. 14 —“Cause of like nature."— Where 
a suit which fails by reason of misj under of 
oauses of action and parties, is allowed to be 
withdrawn with permission 10 bring a fresh suit 
the time taken up in prosecuting tbe first 9uit, 
cannot bo doduoted, and the limitation is to 
apply to tho soeond suit as if it was ths first, 
Semble.— The misjoinder of causes of aotion or 
of parties is not a “ cause of like nature” within 
the meaning of s. 14 of the Limitation Act, 

1877. Vera jh l v. Someshwab, 7 Bora. L. 
R. 90 = 29 B. 219. 

(4688)— O. 23, r. 1 ,' = Ciu. Pro. Code , 1982, 
3. 873) BWjdrniral of awif — Fresh suit for the 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 ana VIII of 
1859) — continued. 

same subject-matter— Leave of the Court— With- 
drawal of a part of claim.— S. 373 of the Oiv. 
Pro. Code enables the Court to permit with- 
drawal either of the whole suit or of a part 
with liberty to bring a fresh suit either in res- 
pect of the whole suit or of a part as the case 
may be. Where a plaintiff wishes to withdraw 
from a part of his olaim, with liberty to briDg 
a fresh suit in respeot of it, he must either pro- 
ceed with the remaining part of olaim, or if he 
does not, the suit must bo dismissed as to it. 
There is nothing in s. 373 of tbe Code empower- 
ing the Court to permit the witbdiawal of the 
whole of a suit with liberty to bring a fresh suit 
in respeot of a part of it only. If such a with- 
drawal is permitted the order of the Court in 
respect of the portion withdrawn without leave 
given to bring a fresh suit, must take effeot 
otherwise than as an order of withdrawal, whioh 
under s. 373, simply precludes a plaintiff from 
suing again in rospeot of the olaim HONAP- 

pagowda v. Dyamangowda, 3 Bora. L.R. 

223. 

(4689 ) — O 23, r. 1 ( — Civ. Pro. Code. 1882, 
s. 373)— Adjustment of suit by parties— Joint 
application for suit being struck off —Second suit 
barred by 5.373, Civ. Pro. Code — The parties to 
a suit represented to tbe Court that the suit bad 
been adjusted, and jointly prayed that it might 
be struck off, and the Cour6 wrongly passed an 
order to that effeot, instead of aotiug under 
8. 375 of the Civ Pro. Cede, as it should have 
done. The plaintiff who, without seeing to the 
proper order being recorded, remained satisfied 
with aotion which practically amounted to the 
withdrawal of his suit without permission to 
sue again was held to be precluded by s. 373 
of the Civ. Pro. Code, from briugiog a seoond 
suit in respect of the same subject-matter. 
Gulkandi Lal V. Manni Lal, 23 A. 219= 
A.W.N. 1901, 66. 

(4690)— 0. 23, r. 1 ( = oW s. 373)— -4pplica6i- 
lity to execution proceedings.— hold that this 
scotion was not applicable to execution pro- 
ceedings. Musst. Juso-dha Devi v Lach- 
MAN Das, 37 P.R. 1892. (12 A. 392, Diss.) 

(4691) — 0. 23, r. 1 ( = ohi s. 373) — Several 

plaintiffs — Withdrawal without consent of others 
--Effect of permission cf Court —Meaning of 
41 plaintiffs." — In a oase where there are several 
plaintiffs, the consent of the remaining plain- 
tiffs is a necessary oonditioo to the withdrawal 
of suit by oue of the plaiutiffs. “ Bo vend 
plaintiffs” as used in the seotions means 
“ plaintiffs in whom the right to any relief 
claimed is alleged to exist whether jointly, 
severally or iu the alternative in respeot of the 
same cause of aotion.” JaGGU v. MUSST, 

Manni Jan, 93 P.R. 1887. (95 P.R. 1884, a.) 
[F., 147 P.R. 1888.] 

(4693)— 0. 83, r. 1 ( = s. 373, Civ. Pro. Cod*, 
18831 — TPifMrawnl of suit— TTi'/uirawai «» 
appeal — Chang* in su6sinn(ivd law duriitf 
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CIy. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

proqress of a suit— Law applicable to the suit — 
Dikkhan Agriculturists' Relief Act (XVII of 
1879,) ss. 12, 13. — Early in 1905, a redemption 
suit was filed in the Subordinate Judge’s Court 
at Thana. The Dekkan Agriculturists’ Relief 
Aot was extended to the District in August 
1905, At the trial, the Subordinate Judge 
took the accounts of the mortgage upon the 
footing of the application of ss. 12 and 13 of 
the Aot and gave the plaintiff the benefit of 
those provisions. There wa9 an appeal : and 
whilst it was pending, the case of Fatmabibi v. 
Ganesh, 9 Bom. L R. 971 was deeoided. The 
plaintiff then seeing that by reason of the above 
ruling the defendant’s appeal was likely to 
succeed, applied to the Court for leave under 
s.373 of the Code of Civil Procedure to withdraw 
thejsuit with liberty to file a fresh suit upon 
the' same oause of action, in order that he 
might in the fresh suit obtain the benefit of 
ss. 12 and 13 of the Act. This was allowed. 
Held, that the Judge in permitting the plain- 
tiff in the stage of appeal to withdraw the suit 
with liberty to file a fresh suit under s. 373 of 
the Civ. Pro. Code, and thus get the benefit of 
an alteration in the substantive law, aoted 
without jurisdiction. Held, that the suit 
should have been tried upon the footing that 
the Dekkhan Agriculturists’ Relief Aot had no 
application between the parties. PRABHAKAR 
V. KHANDERAO, 10 Bom. L.R. 625. 

(4693) — 0. 23, r. 1 ( = s. 373, Civ. Pro. Code, 
1892) — Withdrawal of suit— Liberty to file fresh 
suit — Permission of the Courts — Costs . — 
S. 373 of the Civ. Pro. Code, 1882, contem- 
plates a withdrawal not of the suit but from 
the suit, and such a withdrawal may be either 
with or without liberty to bring a fresh suit. 
If a party desires to withdraw from the suit 
with such liberty, then he must apply to the 
Court to permit him so to withdraw. If the 
does not desire to have that liberty, then he 
can withdraw of his own motion and no order 
of the Court is neoessary. Henoe, where a 
plaintiff applies to the Court for permission to 
withdraw from the suit with liberty to bring a 
fresh suit, and the Court is not minded to give 
the liberty, the proper order to pass is that the 
application for permission to withdraw from 
the suit with liberty to bring a fresh suit for 
the subject-matter of the suit be dismissed with 
costs. It is not competent to the Court to 
order on suoh application that the suit may be 
withdrawn and the plaintiff to bear all oosts 
and to pay all costs. MABANT BlHARIDASJI 
V. PARSHOTAMDAS RAMADS. 10 Bom. L.R. 

298=32 B. 345. 

(4694)— O. 23, r. 1— Suit, withdrawal of— 
Withdrawal , vermissible under what circum - 
stances.-ln O. 23, t. I, Civ. Fro Cods ol. HJ 
of sub-rule (2) must be read with ol. f a ) and 
subjeot to the limitations ol. (a) suggests. 

A Court of appeal therefore is not oompetent to 
permit a suit to be withdrawn, when suoh suit 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

has failed in the original Court for want of 
evidence. MABUBBA 8ARDAR v. RANI HE- 

mangini Debt, 11 C.L.J. 312 = 6 Ind, Caa, 
629. (11 C.L.J. 45 Appl.) 

(4695) — O. 23. r. 1 ( = s. 373, Civ. Pfo. Code, 
(1882) — Withdrawal cf first suit without liberty 
to bring a fresh suit — Second suit for the same 
matter barred— Permission of Court to be in 
express terms. — Where a suit is withdrawn by 
plaintiff, absolutely and unconditionally, and 
there is nothing in the Court’s order, upon 
plaintiff’s application, from whioh it oan be in- 
ferred that the Court granted plaintiff permis- 
sion to withdraw with liberty to bring a fresh 
suit, the plaintiff withdrawing a suit, uncondi- 
tionally and on his own responsibility, will be 
precluded from bringing a fre6h suit for ths 
same matter, as was involved in the first suit. 
If, however, the second 6uit is not for the “same 
matter” as involved in the first suit but, in 
reality, one to enforce the terms of the compro- 
mise in the first suit — e.g., for possession in 
accordance with the compromise entered into 
therein — and the matter involved in the first 
suit is merely introduced as a subsidiary 
matter, suoh second suit will not be barred by 

s. 373. Ghubam abi Shah v. Shahabab 
SHAH, 3 P.R 905 = 87 P.L.R. 1905. 

(46961—0. 23. r. 1 ( = s. 373, Civ. Pro. Code, 
1877) — Sale of house — Suit to establish title — 
Sale not confirmed — Suit withdrawn — Sale up- 
held in appeal — Suit again filed — Second suit not 
birred.— On the attaohment of a house in execu- 
tion of a deoree against plaintiff’s husband, the 
plaintiff sued to establish her title. Meanwhile 
the executing Court refused to confirm the sale. 
Thereupon the plaintiff withdrew her suit with- 
out permission, whioh was struck off the file. 
But the sale was then upheld in appeal. Then 
she brought a second suit. Held that this suit 
was not barred as a fresh oauee of aotion different 
from that whioh formed the basis of the first 
suit had accrued to her by the appellate Court 
upholding the sale. MIR NASIR HUSAIN v. 
MCSST. FAKR JEHAN BEGAM, 119 P.R. 1881 

(4697) — O. 23, r. 1 ( = s. 373. Civ. Pro. Code, 
1882) — Fresh suit — Same matter — Bengal 
Tenancy Act [VTII of 1885). s. 106 — Suit in 
regular Court. — S. 373 of the old Civ. Pro. 
Code of 1882 provides that, if a plaintiff with- 
draws from hi9 suit without the permission of 
the Court, he shall be precluded from bringing 
a fresh suit for the same matter. The meaning 
of that seotion is that the plaintiff shall be 
precluded from bringing a fresh suit in that or 
any Court of similar or co-ordinate jurisdiction. 

It is not the meaning of that seotion that a 
plaintiff, when defeated in a suit under s. 106 
cf the Rent Law, will be precluded from 
bringing his ordinary action in the regular 
Civil Courts- ABTAP ABI v. SHEIKH Moha- 
TAP, 9 Ind. Caa. 4. (7 Ind. Cas. 340, 15 C.W. 

N. 57, R.) 

; (4698)— O. 23. r. 1 ( = s. 373, Civ. Pro . Code, 
1882) — Order allowing withdrawal of suit and 
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Civ. Pro. Code (Acts Y of 1908, XLV of 1882, 
X of 1877. XXIII of 1861 a D d VIII of 
1859) — continued. 

refusing leave to bring fresh suit — No notice to 
the plaintiff of the or der —Propriety— Plaintiff 
entitled to option as to withdrawing the suit, or 
proceeding with it— Practice. — Where the plain- 
tiffs applied under s. 373, Civ. Pro. Code (1882), 
to withdraw their suit with permission to bring 
a fresh suit, and the Distnot Muosiff allowed 
the withdrawal, but did not grant the permis- 
sion to bring a fresh suit, without giving notice 
to the party of his intention to deal with the 
application in that way. Held, that the proper 
order was either an order refusiag the appli- 
cation or an order in the terms prayed for ; and 
that the plaintiffs were certainly entitled to 
liave the option given to them either to go on 
with the suit or to withdraw unconditionally. 

Subban chetty v. Latchmi ammal, 6 M. 

L.T. 191 = 3 Ind. Cas. 206. 

(4699; — O. 23, r. 1 ( = s. 373. Civ. Pro, Code, 
1882 ) — Power under — Nature of— When and by 
what Court exercisable — Unco>iditional with - 
drawal of appeal — Res judioata — Effect upon, — 
Held, that leave *o withdraw, under the terms 
of s. 373 of the Oiv. Pro. Code, 1882, may be 
given at any time while, and by any Court, 
whether original or appellate, in whioh the 
litigation is pending. Held, that, so far ns 
this section is concerned, the active power of 
the Court is limited, except as to costs, to those 
oases where the plaintiff asks for permission to 
withdraw with liberty to bring a fresh suit (9 
C.P.L.R. 3, 17 A. 156, F), and that leave to 
withdraw without liberty given to sue again is 
not a form of order contemplated by s. 373, 
Civ. Pro. Code. '9 C.L R 332,*D?'s$.) There is 
no power on earth vested in Courts which can 
prevent a sole plaintiff, or one of several co- 
plaintiffs, from abandoning his olaim, or part 
thereof, by a declaration that he withdraws it, 
or in any other of the several different ways 
open to him. Objeoi of s. 973 discussed. 
Held, that the aootion must bo strictly con- 
strued and that the words “ sufficient grounds ” 
in ol. (6) mean something whioh is ejusdnn 
genet 'is as a “ formal defect ” in ol. la'. Un- 
conditional withdrawal of suit, whioh is optional 
with the plaintiff, may rosu$ in the subject- 
matter of the 8ui t beoomiug again res judicata . 

M. 43, 15 B. 370, 16 B. 243, Pi.) Suoh 
unconditional withdrawal of an appeal deprives 
the appellate Court of its seisin over the deoree 
in appeal, and tho matters dooided by that 
decree cease to be sub judice. 8 IT a ram v. Mt. 

Chhotkai. 5 N.L.R. 88 = 3 Ind. Cas. 61. 

(29 B. 13, F.) 

mooi-o. 23, r. 1 ( = s. 373, Civ. Pro. Code, 
1882) Permission to institute fresh suit — 
Plaint returning of, for presentation to u roper. 
Court— Suit, frame of —Ju* indict ion of Revenue 
and Civil Courts— Appeal.—' Tho plaintiff 
brought a suit for possession of a villago on 
tho allegation that tho husband of tho defen- 
dant was tho thokadar of tho villago ; that on 
his death in 1896 ho (the plaintiff) took posses- 
sion of the village, but tho defendant reoovored 


Ciy. Pro. Code (Acta Y of 1908, XIV of 1882* 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

• 

possession of it by order of the Reveuue Court, 
and that she had no sort of proprietary or 
under-proprietary right in it. The defendant 
pleaded that her husdand was in possession of 
the vilage cf gasaradar aDd that she was not 
liable to ejeotment. The first Court held that 
the defendant could not be ejected as she held 
the land at a favourable rate of rent and that 
the plaintiff could only take proceedings under 
s. 52, Oudh Rent Act. Oa appeal the lower 
appellate Court held that on the allegations of 
the plaintiff the defendant did not become a 
trespasser on the death of her husband but 
was a tenant of the land and so oould only be 
ejooted by the Revenue Court. The plaintiff 
then appealed to the Judiei 0 .! Commissioner 
and. when his appeal came on for hearing, 
asked the Court to dismiss the appeal and the 
6uit with permission under s. 373, Oiv. Pro, 
Code, to bring a fresh suit, or to return the 
plaint for presentation to a Revenue Court. 
Held, that permission oould not be granted to 
the plaintiff under s. 373, Civ Pro. Code, to 
bring a fresh suit. Held further, that the suit 
as framed wa9 oognizablo neither by the reveuue 
nor by the Civil Court and the plaintiff there- 
fore oould not be allowed to withdraw it from 
filing it in a revenue C u t. MUHAMMAD 

ashgar ali v. Musammat Maryam, 5 O.C. 
367. 

(4701) — O. 23, r. 1 ( = s. 373, Ciu. Pro. Cede . 
1S82) — Suit withdrawn under — Libsrty to 
bring fresh suit on payment of costs— Costs not 
paid before institution of subsequent suit — 
Subsequent payment of costs.— When a suit is 
allowed to be wiihdrawn on condition that the 
plaintiff should pay the costs of the defendant » 
and the plaintiff brings a seoond suit without 
paying the costs, the second suit is uot bad 
a6 initio. If the payment of costs ordered is 
made after tho institution, the irregularity is 
cured, ABDUL AZIZ MOLLA v. EBRAHIM 
MOLLA. SI C. 965. 

(47021-0. 23. r. 1 U'iv. Pro . Code , 1889, 
5. 373 ) — Permission to with draw suit —Impilca- 
tio)i of liberty to bring fresh suit. — When a Court 
permits a withdrawal under s. 374 of the Cede 
tho oonditiou of the liberty to bring a fresh suit 
is neoessasily implied even if it is not expressly 
stated- DIWALIA KOSTI v. DlNOO KOSHTI, 
9 C.P.L.R. 3. (20 W.R. 401, D.) [ F N.L.R. 
88 .] 

(4703)— O. 23, r. 1 ( = s. 373. Civ, Pro. Coda , 
1882) — Alienations by Hindu widow — Suit, a/for 
rvidow's death, for recovery of possession and 
declaration cf invalidity of alienation — Prior 
suit during her l ife-time for declaration of in* 
validity of alienation withdrawn— No pi r mission 
to bring fresh suit— Bar under s. 373, Civ. 
Pro. Code, 1S82. — Where a suit brought, during 
tho life-time of a Hiudu widow, by her revereio 
ners, for a declaration that certain alienations 
made by her wore invalid and not binding upon 
them, was withdrawn without liberty to bring 
a fresh suit, and where, alter the widow’s death* 
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Cis. Pro Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

another suit was brought by the same rever- 
sioners for the reoovery of possession of the 
same properties after a declaration that the 
alienations were invalid and not binding on 
them. Held . that the second suit was bad 
as being opposed to s 373, Civ. Pro. Code. 

Machana Uajhala Dikshatulu v. Goru- 

GANTULU YAGGAMMA, 9 M.L.T. 468 = 8 Ind. 
Cas. 1066. (21 M. 35, F.) 

(4704) — 0. 23, r. 1 ( = s 373 , Civ. Pro. Code, 
1882) — Unconditional withdrawal of appeal and 
claim — Second suit — Not maintainable . — A suit 
for redemption was dismissed by the Court of 
first instance for want of necessary parties. In 
the appellate Court the plaintiffs put in an appli- 
cation saying that be did not wish to prosecute 
his “ appeal or claim,” the other side having 
given up his costs. The plaintiff then brought 
a second suit to redeem. Held, that the effect 
of the application was that the plaintiff gave up 
all his olaims to redeem the property, the con- 
sideration for the withdrawal being that the 
respondents gave up their costs, and the suit 
was barred by the last paragraph of s. 373 of 
the Code. RAM PRASAD v. DUNGAR SINGH. 
i A.L.J. 201 = A. W.N. 1907, 91. 

(4705) — O- 23, r. 1 ( = s. 373, Civ. Pro. Code, 
1882) — Withdrawal of suit for declaration with- 
out obtaining leave to bring anothtr suit, suit 
lor possession by revet sinner after — Institution of 
fresh suit — Subsequent suit for the same matter. 
— Held, that, where a reversioner withdraws 
his suit for a declaration without obtaining 
leave to bring another suit undec s. 373 of the 
Code, bis subsequent suit for possession will 
not be barred under the provisions of that sec- 
tion. JANGI SINGH v. DURGA SINGH, 9 O.C. 
164. (21 C. 265, 21 M. 350, 2 A.L.J. 69, R.) 

(4705 -a)-0 23, r. 1 ( = s. 373, Civ, Pro. 

Code, 1882) Withdrawal of suit with liberty to 
bring fresh suit — Application to be treated as 
indivisible — Leave to withdraw without liberty 
to bring fresh suit, not to be given — Appeal 
treated as application for icvision. — An appli- 
cation for leave to withdraw from euit with 
liberty to bring a fresh suit on the same cause 
of aotion, should be dealt with as an indivisible 
whole. A Court, which grants leave to with- 
draw, but docs not give the liberty prayed for, 
acts without jurisdiction, and if the order is not 
appealable, the High Court will interfere in 
revision, treating the appeal as an appliaction 
for revision. BHAGWAT PERSHAD v. LACHMI 
PERSHAD, 10 Ind. Cas. 346. (32 B. 345, 10 

Bom. L.R. 293, 9 Ind. Cas. 994, Rel on.) 

(4705-6)— O. 23, r. (1)— See Ben. ACT X OF 
1859, 21 C. 514. 

(4706)— O. 23. r. 1 ( = s. 373, Civ. Pro, Code, 
198 ! 2). — X of 1859 — Civ. Pro. Code, ( Act 
XIV of 1882), s. 373, applicability of— The pro- 
visions of 8. 373, Civ. Pro. Code, have no appli- 
cation to suit instituted under Act X of 1859. 
Where a plaintiff applied to withdraw a suit for 
rent and the Court permitted such withdrawal 

C, II— 137 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

but dismissed the suit and did not give distinct 
permission to bring a fresh suit upon the same 
cause of action. Held, that a fresh suit was 
maintainable. SHEIKH GOLAM MOHAMED 
V. SlVENDRA PADA BANNERJEE, 12 C W.N 
89S = 35 C. 990. 

(4707)- O. 23, r. 1 ( = s. 373, Civ. Pro. Code, 
1882) — Withdrawal of suit— Order co7idilional 

—Condition net fulfilled— Frith suit, if main- 
tainable. — Where leave to withdraw a suit with 
liberty to bring a fresh suit was conditional on 
the plaintiff paying the costs of the former suit 
on or before a specified date, and the time fixed 
for the performance of the condition had expir- 
ed without the condition performed. Held 
that a fresh suit was rightly dismissed. 

Robert Fisher v. Nagappa Mudaly. 7 
M.L T. 226 = 6 Ind. Cas. 288. 

(4708) O. 23, r. 1 — Suit, withdrawal of — 
Leave to withdi aw, when granted- Revision- 
High Court, power of.— Under o. 23, r. 1 of 
the Civ. Pro. Code, a suit may be allowed to be 
withdrawn, when it must fail by reason of some 
formal defeot or any analogous ground. A euit 
ought not to he allowed to be withdrawn when 
the plaintiff has adduced all his evidence and 
finds it insufficient to establish his allegations. 
When an order in favour of the plaintiff for 
withdrawal of the suit has been irregularly or 
improperly made, the High Court can interfere 
in the exercise of its revi9ional jurisdiction, 

Kharda Co . Ld., v. Durga Charan Chan- 
dra, 11 C,L,J. 43 = 5 Ind, Cas. 187 (13 M.I.A, 
160, Appl.) [ Appl ., li C.L.J. 512.] 

(4709) O. 23. r. 1 ( = s 373, Civ. Pro. Code, 
1882)— Court's power to extend time for pay- 
ment cf costs of suit withdrawn — Plaintiff 
withdrew a euit with liberfcv to bring a fresh 
suit, under s. 373, Civ. Pro. Code. The Court 
granted the permission on condition of plain- 
tiff ’spaying the costs of the suit to defendant 
within a time fixed. It being impossible for 
the plaintiff to pay such costs within the time 
stipulated, he applied, after the expiry of the 
time fixed by the Court, for an extension of 
time for the payment of the costs. The Court 
of first instance granted the extension. Held, 
the Court of first instance exercised a sound 
discretion in extending the time. Peria Mu- 
THIRIAN V. KARAPPANNA MUTHIRIAN, 29 M 

370. 

(4710) — O. 23, r. 1 ( = s. 373, Civ. Pro. Code , 
1832)— Withdi awal of suit— Sufficient grounds. 
—The Court ought not to allow a suit to be with- 
drawn, under s. 373, Civ. Pro. Code, 1882, 
after the parties are ready for trial, if suoh 
withdrawal may operate to the prejudice of the 
defendant. MAHIPAT SHAMLA v. NATHU 

Vithoba, 11 Bom. L.R. 1109 = 4 'Ind. Cas, 

252 = 33 B. 722. 

(4710-a)— O. 23, r. 1 — Striking out the name 

of one of several defendants— Jurisdiction 

Effect of striking off .— Where the Court of 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— continued, 

fir=t instance struck out the name of a defen- 
dant on tbe plaintiff’s statement that he had 
no claim against him. Held that the Court in 
so doing acted without jurisdiction and the 
act. of striking out the defendant’s name was a 
nullitv. BISHEN DASS V. HURPERSHAD, 19 
P.R. 1870. 

f 4 7 1 1 ) — 0 23, r. 1 — Order permitting with- 
drawal of suit under, not appealable— See 

a ppk -M i — Decrees and execution of 

DECREES, 10 A. 19 = A.W.N. 1893, 189. 

(4719.1—0. 23, r. 1— See APPELLATE COURT 

—Objections first taken in appeal, 

3 A. 523. 

(47131 — 0. 23, r. 1 — See DECREE— ALTER- 
ATION OR AMENDMENT OF DECREE, 15 A. 

169 = A. W N. 1893, 78. 

(1714) — O. 23, r. 1 — See DECREE-DECREE, 

Construction of, 9 a. 690 = a.w.n. 1897, 

254. 

(47151—0. 23, r. 1 — See EXECUTION OF 
DECREE— APPLICATION FOR EXECUTION 
AND POWERS OF COURT. 15 B. 370 = P.J. 
1890, 336. 

(4716) — O. 23, r. 1 — Applicability of — to 
appeals- See J URISDICTION OF CIVIL COURTS, 

21 P.R. 1909 = 32 P.L.R. 1909 = 27 1WV.R. 
1909 = 1 Ind. Cas. 604. 

(47171 — 0. 23. r. 1 — Sec LIMITATION ACT. 
1903. ART. 18'2 — APPLICATION JN ACCORD- 
ANCE WITH LAW, A.W.N. 1891, 1 54. 

(4718)— O. 23, r. 1 - Sen LIMITATION ACT, 
1908, ART. 182— STEP-IN-AID OF EXECUTION, 
23 C. 817. 

(4719) — 0- 23, r. 1 — Abandonment of part of 
olaim — Improper valuation of Court-fee— See 
Mortgage— Redemption, 4 A L.J. 375 = 
A.W.N. 1907, 133 = 29 A. 471. 

(4720) — O. 23, r. 1 — See PLAINT— AMEND- 
MENT OF PLAINT, 10 M, 152. 

(4721) — O. 23. r. 1 — Suit to enforoe right of 
pre emption — Withdrawal from suit of one of 
the pre-emptors — Effect — See PRE-EMPTION — 
GENERAL, A.W.N. 1885, 189, 

(4722) — O. 23, r. 1— See RES JUDICATA— 
General, i O C. 97. 

(47231—0. 23, r. 1— See RES JUDICATA— 
General, 6 13. 482. 

(4724)— O. 23, r. 1 — See RES JUDICATA— 

Res Judicata in execution proceedings, 

13 A. 664 = A.W.N. 1891, 164. 

(4721 a) — 0. 23, r, 1— See Nos. 98, 114, 210, 
337, 359, -865, 366, 367, 421, 1413, 1868 a, 
1935, 1941, 2669. 2670, 2671. 2672, 2673, 
2828 a, 3141, 3936, 4450, 4508. supra. 

(4725)— 0. 23, /. 1, s. 89, sch. II, rr. 1, 5 
( = ss. 373, 506, 510, (’in, Pro, Cede, 1882) — 
jR cjcrence to arbitration matters in dispute in 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1982 

X of 1877, XXIII of 1861 and VIII of 

1859 — continued . 

pending suit— Revocation of reference — Power to 
permit withdrawal , with liberty to bring fresh 
suit. — Tbe plaintiff bad, previously during the 
pendency of a suit between him and the defen- 
dants in respect of the same matter, appliea 
for and obtained au order of reference under 
s. 506 of the Code. However before the expiry 
of the time fixed for tbe making of an award, 
ho made an ex parte application under s. 373, 
for permission to withdraw frrra tho suit, with 
liberty to bring a fra^b suit. Tho application 
was gi anted and the suit struck off There- 
upon tho plaintiff instituted the present suit. 
Held . that the Court had no power to revoke 
the reference, except in the events referred to 
in f. 510. If tho Court bad no such power, 
cith. r it bad no power to act under s. 373, if 
the t fleet of such section was a revocation of 
the order of reference, or, if tho permission to 
withdraw did not involve such revocation, 
then the order to refer was still in force: so 
that the Court's order was either ultra vires or 
else inoperative a? a revocation. The present 
suit was barred by s. 21 of the Specific Relief 
Act. Per Tyncll, J . — The present suit was 
barred by the second clause of s. 373 as tbe 
Court li.»d no jurisdiction to give tbe plaintiff 
permission to withdraw from the former suit 
and as, having delegated its authority to an 
arbitrator, n could not treat the suit, as one 
remaining on its owu fil*. SREOAMBaR v. 

Deodat, 9 A. 168= A.W.N 1887, !3 [F-, 

27 A. 5 1 = A.W.N. 1904. 160=1 A.LJ. 898 ; 
Ii., U.B.R. 1897—1901, 284; D.’ t 1 A.L.J. 
257 ] 

(4726* — O. 23, r. 1, s. 104, O. 49,r. 1 (-Civ. 
Pro. C -dt\ 1882, $$. 353, 688)— Order grant- 
mo jemnssion to withdraw suit or appeal— 
Appeal . — When permission is given under 8.373, 
Civ. Fro. Code, there is no formal or other 
expression of an adjudication upon any right 
claimed or defence set up, and such permission 
has not i he effect of giving any decision on the 
suit or tho appeal as the ease may be ; the order 
granting tho same is therefore not a decree so 
as to be appealable as snob, nor is it one of the 
orders specified as appealable in s. 588, Civ. Pro. 
Code. Gknba Mal V. PlRBHU Lal, 17 A. 97 
= A.W N. 1895, 17. (6 A. ‘ill, 16 A. 19. A.W. 
N. 1893. 204, 18 C. 322, R.\ 8 A. 82, Not F,J 
[R.» 21 P.R. 1909 = 32 P.L.R. 19C9.] 

(4727)— O. 23. r, 1, <?. 107 (2), 0. 22. r. 11, 
(=ss. 373, 682, Civ Pro, Cede. 18821 — Deere* 
in par tit i- n suit on agreement cf pay lies— With* 
drawal of whole suit , bi plaintiff , in appeal, 
c[h\! if. — When in a suit for partition, a defen- 
dant 1ns, by concession of the plaintiff, acquired 
rights, which, otherwise, could not have existed 
it is not. open to the plaiutif!, who has made 
th it concession nfterwards to annul its effect 
bv withdrawing tho suit in the appellate Court. 
S'. 373, and 582 do not support the conclusion 
that rights actually vested and created by the 
deereo of the first Court can be afterwards an- 
nulled by the plaintiff’s withdrawal of the entire 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


suit, of his own free will and without the per- 
mission of the Om eft. 8ATYABHAMABAI v. 
OANESH BALKRISHNA, 29 B. 13. 

(1728)— O. 23, r. I, p. 107 (2), 0. 22. r. 11 — 
Appeal — Right of one of several appellants to 
withdraw his appeal as to his share only — 

Sse Customs— Punjab— Inheritance. U9 
P.W.R. 1908. 

(4729) — O. 23, r. 1, s. 115 ( — Civ. Pro. Code, 
1832,55' 373, 622) — Lave to withdraw given 
by Appellate Court — Material irregularity — 
A IVlunsiff dismissed a suit. Plaintiff appealed 
and asked for permission to withdraw the suit 
with liberty to bring a fresh suit on the same 
cause of action, which the Judge accorded. 
The High Court, on revision, held, the Judge 
aoted with material irregularity aud the Mun- 
siff’s decree, not having been pet aside, was 
binding on the plaintiff. TlRUPATI v. J.IU- 
THU, li M. 322. 

(4730)— O. 23, r. 1, s. 115— See RULES OF 
High Courts and Supreme Courts, 

N. W.P. A.W.N. 1903, 12. 

(4731) — O. 23, r. 1, s. 141 ( = Civ. Pro, Code, 
1882, ss. 373, 617), whether applicable to appli- 
cations for execution. — By a mere faot of a deo- 
ree-holdor having withdrawn his first application 
for execution, without leave given by the Court 
to renew it, he is not precluded under s. 373, 
Civ. Pro. Code, from filing his second applica- 
tion. The section can have no application in 
the case of petitions for execution, by the effect 
of s. 617 of the Code. The proceedings spoken 
of in the latter section included original matters 
in the nature of suits such as proceedings in 
probates, guardianships, and so forth, and do 
not include executions. Both in the Civ. Pro. 
Code, and in the Limitation Act, the Legisla- 
ture contemplates the legality of a succession 
of applications for execution. The principle of 
s. 373 oaunot be applied to execution proceed- 
ings so as to place a aeoree-holder, who is not 
desirous of proceeding with his application for 
execution, in the same position as a plaintiff ; 
desiring to withdraw from his suit. THAKUR 
Prasad v. Fakirullah, 17 A. 108 = 22 I. A. 
ii P.C. = 5 M.L.J. 3 = 6 Sar. 526. [10 a. 71, 

18 C. 635, 12 A. 179 Appr.,1 (F. 24 C. 197 = 1 

O. W.N, 236. 170 P L.R. 1903, 22 P.R. 1905 = 

57 P.L.R. 1905, 6 A.L.J. 760 ; R. 20 B. 198, 
26 B. 10 = 3 Bom. L.R. 565,26 M. 438. 130, 

P L.R. 1902, 3 C.L.J. 276,4 L.B.R. 83 = 14 
Bur. L.R- 323 ; D., 26 B. 76 = 3 Bom. L.R. 
431, 8 O.C. 263, 2 Ind. Cas. 156.] 

(4732) — 0> 23, r. 1. s, 141 ( = Cit>. Pro. Code, 
1882. ss. 373, 647)— Execution of decree— Appli- 
cation lor execution withdrawn without permis- 
sion to make a fresh application Civ. Pro. 
Code, ss. 373, 647. -On an application for 
execution of a decree the Court passed an order 
of which the following is a translation “ The 
application for execution is for attachment. 
The ialbana and fees of the Amin have not been 
deposited. The statement of the pleader of 


the deoree-holder is that after finding out the 
property of the judgment-debtor again an 
application will be made. At present no pro- 
secution is aimed at. Therefore it is ordered 
that the case be struck off from the arrears in 
default. ” Held that the provisions of s. 373 of 
! the Civ. Pro. Code, being applicable to execu- 
tion proceedings aud the decree holder not 
having obtained permission to make a fresh 
applicatioo, no fresh application of a like 
nature, could be made. KUAR SEN v. CHATTER 

SINGH, A.W.N. 1891,92. (10 A. 71, 12 A 

179, 12 A. 392, F.) 

(4733) -O. 23. r. 1, s. 141 ( = Civ . Fro. Code . 
1882, ss. 373, 647) — Execution of decree Ap- 

plication for execution struck off without leave 
to make a fresh application- Civ. Pro. Code 
ss. 373, 647. — An application for execution of 
a decree having been filed, the judgment-debtor 
; presented an application stating that he had 
! obtained two months further grace from the • 
; decree-holder for payment of ihe decretal 
amount and that, with the consent of the 
decree-holder, the case might ba struck off. 
Tbe application also bore the signature of 
decree-holder. No permission was given 
to make a fresh application for execution. 
Held that a subsequent application for execu- 
tion of tbe decree was barred by s. 373, read 
with s. 647 of the Civ. Pro. Code. SHAH SlFAT 

alam v. Dunia Prasad Singh, A.W.N 1891 

98. (12 A. 392, F.) ' ' 


o r ‘ s * ( — Piv. Pro. Code 

1882, ss. 373, 647) — Execution of decree — Appli- 
cation for execution struck off at request of 
decree-holder's pleader, but attachment allowed 
to remain m force.— An application for exe- 
cution of a decree was struck off at the 
request of the decree-holder’s pleader, but 
the Court at the time of striking off the appli- 
cation, directed that an attachment which had 
been obtained by the decree-holder upon 
property of the judgment-debtor should remain 
in force for six months. A subsequent appli- 
cation for exeoution was made by’ the deoree- 
holder after the expiration of 6ix months from 
the dale of the order above referred to. Held 
that this last application was barred by the 
provisions of s. 373 of the Civ. Pro. Code, read 
with s. 647. QABUL SINGH v. SANVVAL 
DAS, A.W.N. 1891, 124. (12 A. 392, F.) 


(4735)— O. 23, r. 1, s. 141 ( — ss, 373, 647 

Civ. Pro. Code, 1882 )— Execution of decree 

Application for execution— Intimation to Court 
that decree-holder did not wish to prosecute 
— Application struck off— Fresh application 
whether barred. — Where a decree-holder, after 
presenting an application for execution, did 
not prosecute it by paying the proper process- 
fees, and, at the express request of her pleaders 
withdrew the application, held that the proper 
interpretation of the Civ. Pro. Code, in su 0 h 
matters is to apply the provisions of 8. 373 read 

with s. 647 of th6 Code, to execution-petitions. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

and that hence further application for execu- 
tion was barred iu the present case. MAHTAB 
KUAR v. SHAM SUNDAR LAL, A.W.N. 1888, 
272. [D., 12 A. 179.] 

(4736) — O. 23, r. 1, 9. 141 — See EXECUTION 
OF DECREE — APPLICATION FOR EXECUTION 
ANI) POWERS OF COURT. 18 C 635, 15 M. 240 
= 1 M.L.J. 750, A.W.N. 1888, 253. 

(4737)— 0. 23, r. 1, s. 141— See EXECUTION 
OF DECREE— MISCELLANEOUS, A.W.N. 1899, 
12 A. 179 = A.W.N. 1890, 53. 

(4737-al— O. 23, r. 1 and O. 2. r. 2 ( = Civ . 
Pro. Code, 1859, ts. 7, 97) — Withdrawal of 
claim after confession of judgment. — Defendant 
confessed judgmeui in plaintiff's absence and 
before judgment was recordod, plaintiff applied 
for leave to withdraw the suit uuder s. 97, Civ. 
Pro. Code. Plaint, ifl’s desire to withdraw and 
defendant’s readiness to coufess arose from the 
plaintiff having sued for part only of a debt 
and s. 7 barring suit for balance. Hild that 
he was entitled to withdraw. JAKOOB AH 
KHAN v. Rura Mal, 63 P.R. 1875, 

(4739)— O. 23. r. 1, sch. II, rr. 14, 15— See 
AWARD, 7 C.W.N. 196. 

(4739) — 0. 23, rr. 1 and 2 ( = .ss. 373, 374, 
Civ, Pro. Code , 1892) — Limitation —Suit — 

Leave to withdraw— Ultra vires — Fiah suit — 
Limitation Act (.VP of 1877), s. 14. — An order 
giving leave to withdraw a suit and file a fresh 
suit on tho 9ame cause of action, on the ground 
that loave under o). 12 of tho Charter to insti- 
tute it was granted by the Rogistrar, was held 
to bo ultra vires, and the order was regarded as 
one only direoting the plaint to bo returned to 
the plaintiff. (13 M.I.A, 1(0, F.) 8. 373 of the 
Code of Civil Procedure does not apply except 
to oases where the suit is proporly pending in a 
Court in which the leave was granted. A 
plaint was filed woll within tho period of 
limitation. But, the leave to institute it under 
ol. 12 of the Charter was obtained from the 
Registrar. Under the practice laid down by 
the Court, it was by leave withdrawn, and on 
the same cause, a fresh suit, with proper leave, 
was then and there instituted but on a date 
whon, under the usual circumstance*, the suit 
would bo barred by limitation. Held— that 
the leave to withdraw was not granted undor 
s. 373 of the Code of Civil Procedure ; that 
thoreforo, s. 374 of tho Code could not. operate 
as a bar to tho fresh suit and that, under s. 14 
of the Limitation Aot (XV of ls77), it was not 
barred by limitation. RAMDHO v. GONESII- 
NARAIN, 12 C.W.N. 921 = 35 C. 924. 

(4740) — 0. 23, rr. 1 ayid 2 ( = s. 97. Civ. Pro. 
Code, 1859) — Applicability to rent suits — With* 
drawal of suits.— Tho principle of s. 97, Civ. 
Pro. Code, 1859 is inapplicable to rent suits, 
under Aot X of 1869. BEER CHUNDER JOOB- 

baj V. Trainee Churn Roy, 11 W.K, 46. 

(Marsh 148, ff,) 


Civ. Pro- Code (Acts Y of 1908, XIV of 1892, 

X of 1877, XXI1J of 1861 and VIII of 
1859)— continued. 

(4741)— 0. 23, rr. 1, 2— See EXECUTION OP 
DECREE -APPLICATION FOR EXECUTION 
AND POWERS OF COURT, 18 C. 462. 

(4742)— 0. 23, rr. 1, 2— See JURISDICTION 
OF CIVIL COURTS, W.R. F.B. 47 = Marsh, 148 
= 1 Ind. Jur. 0.8. 41 = 1 Hay 347. 

(4743)— O. 23, rr. 1, 2— Law os to with- 
drawal of suits— Sec LIMITATION ACT, 1908, 
s. 31 (2), 6 Ind. Cas. 700. 

(4744)— 0. 23, rr. 1, 2 —Sec MINOR— SUITS 
BY AND AGAINST MINORS, 10 C. 357. 

(4745)— 0. 23. rr. 1, 2 -See REVIEW— 
JURISDICTION TO REVIEW, 20 W.R. 401. 

(4746) —0 23, rr. 1. 2, s. 35 (1) and {1) — See 

Costs— Special cases, l M.a.c, 247 , 

(4747) - 0. 23, rr. 1, 2, s. 141 ( = Ciu. Pro, 
Code, 1882 , ss. 373. 374, 647) — Execution-pro- 
ceedings, applicability to. — Ss. 373 aud 374 of 
the Civ. Pro. Code, read with s. 647, apply to 
execution proceedings also (7 A. 359. C B. 681. 

F. ; 1C B. 62, 6 M. 250, Diss.) Where the 
circumstances and tho facts in regard to an 
application for exeoution show that it was with- 
drawn at the instance of the pleader for the 
decree-holder, and that no sanction was given 
to its withdrawal with liberty to present a fresh 
application, any subsequent application made 
by tho decree-holder was prohibited by the rule 
of s. 373 read with s. 647 of the Civ. Fro. Code. 
Sarju Prasad v. Sita Ram. 10 A 71 = A.W. 
N. 1888, t. [Oicrrulea, 17 A. 106. P C.; NJ F., 

18 C. 635, 26 B. 76 = 3 Bom. L R. 431, 22 P.R. 
1905 = 57 P.L.R. 1905; F,, 11 A. 228,12 A. 392, 
12 A. 179; Cor.s., A.W.N. 1888. 253; R., A.W. 
N. 1888, 295, A.W.N. 1689, 204 ; D., A.W.N. 
1890, 9.] 

(4748)—0. 23. rr. 1, 2, 3. 4, ( = Civ. Pro. 
Code, 1682, 55 . 373, 374, 375 and 375-A)— 

I S. 375-A of the Code of Civil Procedure refers to 
applications in suits other than those under 
Ch. XXII, aud enacts that the provisions 
of that Chapter, and especially of ss. 373, 374 
shall not apply to such applications, but it does 
not prevent tho provisions of s. 375 being 
brought into ;operatiou after the Court has 
passed a decretal order refering a suit, to tho 
Commissioner. PRAGDAS v. GIUDIIURDAS, S 
Bom.L.R. 431 = 26 B. 76. 

(47491-0. 23. rr. 1, 3, sch. II, r. 20 
<=ss.373. 375, bib. Civ. Pro, Cede, 1892)— 
Aivard— Compromise amending award— Dilay 
in acting upon its conditions, — Held that ; — It 
is competent to the parties to compromise the 
proceedings under s. 525 of the old para 20 of 
second schedule to*, the new Cede of Civil 
Procedure, by altering, amending or adding to 
the award. S. 375 as well as s, 373 of the 
former (Rules 3 aud 1 of the 0. XXIII 0 ! 
the latter Code) is as applicable to these pro- 
ceedings as to other oases. (81 C. 516, fU 
Where the compromise distinctly provide® 
that, as regards matters not expressly dealt 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
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with thereiu, the terms of the award should 
apply, the decree should embody ali the con- 
ditions of the compromise as well as all the 
subsisting terms of the award. When time is 
not so essentially apart and parcel of acom- 
promise that even a short delay in not aoting 
upon it is faial to the interests of either side, a 
delay of one or two days in not complying 
therewith, especially when the defaulting party 
does not seem to be responsible therefor, canaot 
be regarded as such a serious breach cf its con- 
ditions as to eutitle either party to repudiate 
the compromise altogether. BEHARI LAL v. 
DholaM DaS, 38 P.W.R. *910 = 5 Ind. Cai. 
994. 

(4750) — O. 23. r. 1, 0. 22, r. 11, s. 107 — See 
APPEAL — DECREES AND EXECUTION OP DE- 
CREES, 8 A. 82, 

(4751) -O. 23, r. 1 and 0. 33. r , 11 ( = ss. 373, 
412, Civ. Pro. Code, 1832- — Pauper suit — Coin 
promise of the suit — Withdrawal of the suit — 
Failuie in the suit. — Where a pauper plaintiff 
withdraws from a suit without permission under 
s. 373 of the Cede of Civil Procedure, 1882, as 
the result of a compromise by which he obtains 
a substantial pact of the relief claimed, he fails 
in the suit witma the meaning of s. 412 of the 
Code of Civil Procedure. SECRETARY OF 
STATE V BHAGIRATHIBAI, 8 Bom.L.R. 689 
= 31 B. 10 

■ (4752-4753 ) — O. 23 r. 1, 0.33, r. 11 ( = ss. 373, 
412, Civ. Pro . Code, I882j Withdrawal of pauper 
suit by plaintiff —Failure in the suit — Court- 
fees, payable t ; Government, order as to. — Failure 
by adjudication is not indispensable to attract 
the operation of s. 412 of the Code. (21 M. 113, 
#.). " It a pauper plaintiff withdraws the suit 
with liberty to bring a fresh suit, he must be 
considered, for the purposes of s. 412, to have 
failed in the suit, withdrawn. Entire absence 
of success is failure. In the case of such with- 
drawal, the plaintiff must be direoied to pay to 
the Government the Court-fees, which he would 
have had to pay if he had not been permitted to 
sue as a pauper. THE SECRETARY OP STATE 
FOR INDIA IN COUNCIL V. NARAYAN BAL- 
KRISHNA KULKARNI, 29 B. 102 = 6 Bom. 
L.R. 1122. (15 B. 77, 18 B. 464, D.) 

(4754)— O. 23, r. 1, 0. 41, r. 22 ( = Civ. 
Pro. Code , 1882, ss. 373, 561 )— Appeal, right of 
appellant to withdraw , extent of.— Where a 
respondent, has. under s. 561 of the Civ. Pro. 
Code, taken objections to the first Court’s 
deoree, which he could have taken by way of 
appeal against a deoree partly against him, 
then, if the hearing has begUD, the appel- 
lant cannot withdraw the appeal so as to 
prevent the respondent’s ccoss-objeotions being 
heard, though he oould have done so at any 
time before the hearing began. But where, 
the deoree being wholly in the respondent s 
favour, he oould neither appeal nor file objec- 
tion under s. 561, the appellant cannot be 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
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prevented from exercising his ordinary right to 
withdraw his appeal at any time up to its 
actual decision. So, in cases where no objec- 
tions whatever have been filed by the respond- 
ents to the appeal, it is not competent to the 
appellate Court to refuse to allow the appellant 
to withdraw his appeal at any time before 
judgment, and even subsequent to the close of 
the bearing of the appeal. KaLYAN SINGH v. 
RahmU, 23 A. 130. (A.W.N. 1892, 58, 17 A. 

518, U.\ 3 M.H.C. 302, 9 B. 28. D.) 

(4755) — O. 23, r. 1, sch. 2, r. 20 ( = ss. 373, 
525, Civ. Pro. Code, 1882) — Application to file 
an award, sch. II, made without intervention of 
Court— Withdrawal —8. 373, Civ. Pro. Code, 
1882, will apply to *n application to file an 
award imde without intervention of the 
Court; and the plaintiff can withdraw his 
application before final judgment and the pre- 
paration of the decree GaURI SHANKAR v. 
MaIDA KOER, 31 C. 516. 

(47561—0. 23. r. 1, cl. (2) — Withdrawal of 
suit “ other sufficient ground ,” vieaninq of — 
Inabilitij to pruv f case, whether svfi i-nt ground 
for seeking Count's permission to wi'lwraw suit 
— Suit for icd — Petition for withdrawal to 
enable plamb/J to join an alternative cause of 
action for use and occupation in a separate suit. 
— The words “ other sufficient ground ” in 
O. 23, r. 1, cl. (2) of the Civ. Pro. Code, 1908, 
mean that the ground must be one ejusdem 
generis with the formal defect referred to in sub- 
olause (u). Mere inability of a party to prove his 
case is not sufficient ground for permitting him 
to withdraw it with leave to institute a fresh 
suit. Plaintiff, in a suit for rent, applied for 
leave to withdraw her case, with liberty to 
briug a fresh suit, ou the ground that her wit- 
nesses were won over by the other side and that 
she was unable to prove her claim. She stated 
that, in the fresh suit, she wanted to add an 
alternative prayer for use and ocoupation ; 
Held that there were no sufficient grounds for 
permitting the plaintiff to withdraw her suit. 
BURATHAGUNTA PENTADEE v. THURLA- 
PATTI RaJajdp, 8 Ind. Cas. 868 = 9 M.L.T. 
204. (11 C.L J. 45, 33 B. 722, 11 Bom. L.R. 

1109, 4 Ind. Cas. 252, 22.) 

O. XXIII, r. 2 ( = 1882, s. 374 = 1877, 

s. 374 = 1859, a 97.) 

See ABANDONMEMT OF PART OF CLAIM. 

StC WITHDRAWAL OF SUIT. 

(4757) — 0. 23, r. 2 [ = Civ, Pro. Code, 1882, 
s. 374) — Limitation — Application for execution, 
withdrawal of application of principle of. — The 
rule contained in s. 374 of the Civ. Pro. Code, 
1S82, viz. , that when a suit is withdrawn with 
leave to bring a fresh suit, the plaintiff shall 
be bound by the law of limitation in the same 
manner a3 if the first suit bad not been brought, 
does not apply to execution applications. (6 B 
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Civ. Pro. Code (Acts V of 3908, XIV of 1«82, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

681 , Di.ss.; 22 C W.N. 512, F.) The plaintiff 
obtained a decree in 1874 and applied for iis 
execution first oo the 4th of August, 1875, then, 
on Iho 6th of July. 1878, and a third, on the 
2 H r July, 1880. This laot application was with* 
drawn by the plaintiff at the request of the 
judgment-debtors with the permission of the 
Court to make another application. Held that 
another application made by the plaintiff for 
the execution of the decree on 30th November, 
1882, was not barred, the principle of the rule 
in r. 374 of the Civ. Pro. Code, 1882, not beiDg 
applicable to execution proceedings. TaRa- 
CBAND MEGRAJ V. IyASHINATH TRIMBAK, 10 
B. 62. [Dm , 30 A. 71 ; F., 13 C. 462, 18 C. 
635 ; R , 23 R. '219 — 7 Bom, L.B. 90 ; D., 11 
B. 467.] 

(4757-n) — O. 23, r. 2— See NOS. 2673, 4739, 
4740, 4741, 4742, 4743, 4744, 4745, 4746, 4747, 
4748, supra. 

(47581—0. 23, r. 2, s. 141 t = Cir. Pro. Code , 
1882, ss. 373 G 17) — “ Suit “ Appeal".— 
8. 647 makes g. 373 of the Code applicable to 
proceedings in execution. The words “suit” 
and appeal 11 in s, 647 apply to those proceed- 
ings generally known as a suit, and an appeal, 
i.c., to suits and appeals in the strict accepta- 
tion of the terms, and they were not intended 
to cover proceedings for the enforcement of 
rights decreed in a suit or appeal. Rada 

Charan V. Man Singh, 12 A. 392, F.B. - A. W. 
N. 1880,119. f Dm, 18 C. 4C2, IS 0. 515, 37 
P. 1892 , N.F., 15 M. 240, 18 C. 635 ; R., 26 B. 
76-3 Bom. L K. 431.1 

(4759)— O. 23, r. 2, p. 141 — See LIMITATION 

act, 1909, art. 182— Miscellaneous, 7 a. 

359 = A. W.N. 1885, 51, 6 B. 681. 

°‘ I XI11, r. 3 ( = 1882, cf. s. 175 = 1877, 
s. 375 = 1859, s. 98). 

See Compromise. 

(4760)— 0. 23. r. 3 ( = Ct>. Pro. Cede, 1882, 
s. 375)— Conn.roni'sc- Unlawful object— Sti - 
fiinq prosecution .— The Court of first instance 
gavo the parties to understand that a criminal 
prosecution was likely to take place against one 
or the other of them if the rase went on. With 
the object of e?o\ping from liability to bo prose- 

P* rtics entered into a oompremiso. 

Meld that the compromise was not a lawful one. 

Gan o a Prasad v. Hanuman, A.W.n. 1883, 

a3, r ' 3 ( * Ciw - Pr °- Code, 1862, s. 

i , / ,promisff ’ Wowmcnt cf- Fresh suit, 
1 ?/.' rcscrr -d. — W ’hero tho provioua suit, 
rought by plaintiff to recover a certain jote 
whioh ho had been dispossessed by defen- 

oom P r ° misod . tho defendant giving up 
a half-share of the land claimed and agreeing to 

had° „ UP " haU ° f flD0ther ioti of which he 
* ad dispossessed the plaintiff, and tho plaintiff 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1661 and VIII of 
1859) — continued. 

was given an express right to reoover the 
seoond jot e, if it was not restored according to 
the defendant’s undertaking, a fr«.-h suit for the 
recovery of the second jote, on the iaiiure of the 
defendant to carry out his agreement, i* main- 
tainable, and there is nothing in tho Civ. Pro. 
Code, e, 375, to prevent the Court from giving 
efieot to it in the suit. GUPTA Narain DASS 

v. Buoy a bundari Dedya, 2 C, W.N. 663. 

(R.. 2 A.L J. 6S0 = A.W.N. 1905, 128, I C.L.J. 
388. J 

(4762)— O. 23, r. 3 ( = Ca\ Pro. Code, Act 
VIII of 1859, s. 98) — Registered agreement by 
plaintiff agreeing to accept certain property of 

defendant in. ad justmer.lofsnit claim— Agreement 
not recorded— Right of plaintiff to obtain decree 
and execute against aofendant.— The parties to a 
suit executed a written agreement, which was 
duly registered, whereby tho plaintiff agreed to 
aooept tho property of the defendant, epeoified 
in the .agreement, in adjustment cf the said 
suit. The agreement was not recorded under 
s. 93 of Aot VIII of 1859. Plaintiff proceeded 
with his suit, obtained a decree and sold the 
propertj' mentioned in the agreement in execu- 
tion of tbe said decree. The sale- proceeds 
being insufficient to satisfy the decree, other 
property belonging to tbe defendant was 
attached and sold. Tho defendant brought a 
suit for damages. Held that tbe agreements to 
withdraw the previous suit and to accept the 
properties of the said defendant in discharge of 
the olairn wero concluded agreements, and he 
was therefore entitled with interest to the sum 
which the peoperty not mentioned in the 
agreement fetched at the sale under the decree 
obtained by the then plaintiff. T. VENKATA- 

chalaswami Ohettiar V. Krishnasawmy 

IYER, 8 M.H.C. 1, 

U763) — O. 23, 3 (=*Ctt\ Pro. Code, 1882, 
s. 375) — Purer of Court to frame an ism* as to 
a legal compromise subsequent to suit. — S. 375, 
Code of Civil Procedure, was intended to meet 
cases whoro the parties, having ngreed to com- 
promise, subsequently fall rut. When a legal 
compromise subsequent, to the suit is alleged by 
one party and denied by the other, the Court has 
power to frame an additional issue as to its 
existence, and, if it is proved, to give effect to it. 
A P PA SAM I N A YAK AN v. VAR AD -\ CHARI, 19 
M. 419 = 4 M.L.J. 263. [R„ 12 C.P.L.R. 56.] 

(4764)— O. 23, r. 8 ( = Civ. Pro. Code, 1882, 
s. 375) Compromise dealing with matters 
extraneous to suit — Procedure . — A decree cannot 
bo passed in terms of a compromise which does 
not deal with any of tbe reliefs claimed in tho 
plaint, but deals with matters uot the subject- 
matter of the suit. Nor is the Court justified 
in dismissing the suit as per compromise* 
recording the same. The proper course for the 
Court to adopt is to inform the parties that the 
terms cannot be embodied in a decree, and to 
ascertain from them or on evidence whether 
the term praying for dismissal of the suit if 
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X of 1877, XXtII of 1861 and VIII of 
1859) — continued, 


Civ. Pro. Code (Acts Y of 1908. XIV of 1F82, 
X of 1877, XXIII cf 1861 and VIII of 
1859) — continued. 


absolute ol* conditional on all the terms being 
incorporated. In the latter case, the sui<. should 
be proceeded with, MUTHU VlJAYA HAG UN A- 
THA UDAYANA TEVAR v. TH AND V Y \ R \ YA 
THAMBIRAN, 22 211. [F., 77 P.R. 1998 = 

140P.W.R. 190S; R-, 1 C.L.J. 388, 16 M.LJ. 
354 = 30 M. 473, 30 M. 421 = 17 M L.J. 255.] 


(47651 — 0. 23, r. 3 ( = Ci y. Pro. Cole, 

Act XIV of 1382, s. 375)-“ Relate r. to the w/»7.” 
— The words “ so far as it relates to the suit ” in 
s. 375 must be restricted to relief which the 
Court could have given in the suit, and will 
uot embrace r- liefs which could only have 
been given in a suit based upen a different 
cause of action. Masters outside the scope of 
the suit should be excluded from the decree. 
VENKATAPPA NAYANIMv. THIMMANaYANIM, 
18 M. 410. (F-, 77 P.R. 190*=140 P.W.R. 

1908 : R. t 24 0. 908. F.B., 1 O.L.J. 388, °0 M. 
478.) 


f 47651-0 23, r. 3 ( = Civ. Pro Code, 

1882, s. 375> — Compromi'e of mit—'Wiihara- 
U'ClI it rcnmii before, dicire . — An adjustment 
out oi Court, of a ppnding suit, is binding on 
the parties, and neither of them can withdraw 
from it ; and its terms mav be preved, notwith- 
standing the fact fhat one of the parries may 
have withdrawn from it, or may deny it. K.A- 
RUPPAN v. HAMAS AMI. 8 M. 482. i7 B. 804. 
F.) C F., 9 M. 103; Appr. 20 B. 301.24 0, 
903, P.IV, R.. 5 O.C. 49, F.P., 19 M. 419, 
12 C.P.L.R. 50, 12 M.L J. 360.] 


( 4767 )— O. 23, r. 3 ( = C?>. Pro. Code. 1 c 82, 

s. 375 )—■ Agreement to compromise ap, cal — Peti- 
tion to Court by both parties— Wiiharaival of 
consent, by one pit ty— Remedy.-- Where the 
parties to an appeal apply to the lower Court, 
to which an issue has been remitted for trial, 
to move the appellate Court to pass a decree in 
accordance with tbe terms of a compromise 
contained in their petition, it is open to 'be ap- 
pellate Court to pass a decree in accordance 
with the agreement, though one of the parties 
has withdrawn his consent prior to the passing 
of such decree, and objects to its beine made. 
APPASAMI v. MANICKAM, 9 M. 103 <7 B. 

304 8 M. 482, F I 11 0.250, Observed.) 

\f' 18 M. 410 = 5 M,L. J. 145 ; Appr. , 16 B. 
202, 5 O C. 49. 20 B. 304 ; R., 24 O. 90^, F. 
I tiC.W.N 597, 12 C.P.L.R 56, 23 M- 301, 
12 M.L J. 360 J D. t 9 O.C. 365.] 

(4768) — O. 23, r. 3 <=s. 375, Civ. Pro. Code, 
1682 )— Decree on compromise— A ppealabiL\tj, 
Applicability of - Duty of trustee - Title 
adverse to beneficial owner.— S. 375 of the 
Civ. Pro. Code, merely oovers cases, in which 
all parties consent to have the terms (of a 
compromise entered into out of Court) carried 
out and judgment entered up, and not cases 
where the parties or some of them have 
deolined to carry out the agreement before 
the judgment has been recorded. Therefore 
a decree in terms of a compromise, that was 


rcoorded at the instance of some only of the 
parties to a suit, is appealable. |7 B. 304, 
Questioned). [F ommented upon, 9 M. 103;Co?js., 
24 C. 908. F B ; Dies ., 16 B. 702. 20 B. 304 : 
R. t 5 O.C. 49, 12 C.P.L.R 56, 2 O.C 67.] 
The first duty of a trustee is to carry out tbe 
directions of the settlement, except such as are 
illegal, and if ho has once acknowledged himself 
to be a trustee, he cannot set up a title adverse 
to that of the beneficial owner. H.ARA SUN- 

dari debi v. Kumar Dukhinessur Madia, 

11 C. 250. 

(4769) — O. 23, r. 3 ( = $. 375, Civ. Pro. 
Code , 1882 ) — Transfer of Property Act, s. 83. — • 
Where a sum of money is deposited in Court 
under s. 83 of the Transfer of Property Act, by 
tbe vendee of the mortgagor, and the mortgagee 
raises objections, which however, are subse 
quently withdrawn in pursuance of a compro- 
mise, the mortgagee is not precluded by s. 375, 
Code of Civil Procedure, from enforcing the 
terms of the compromise by the fact that those 
terra? were not brought to the knowledge of 
the Court. TATAYYA v. PlCHYYA, 13 M. 316. 

'4770) -0. 23, >*. 3 t = Ci v. Pro. Code , 1882, 
s. 37 5’ — Compromise of suit — Subsequi n( dissent 
of one of the parties — Decree in terms of com- 
promise.— 6. 375 of the Civ. Pro. Code, is 
intended to enforce any agreement by way of 
compromise between tbe parties to a proceed- 
ing, even though one of tbe parties who has 
so agreed should wish to withdraw bis consent. 
It cannot therefore be contended that the 
section only applies where the parties continue 
to abide bv tbeir agreement at tbe moment of 
moving the Court for a decree in terms of the 
compromise, and that where they do not- con- 
tinue in accord the only remedy on the agree- 
ment sought to be enforced is by a suit for 
specifio performance. Where such an agree- 
ment contains two undertakings, one only of 
which relates to the subject of tbe suit, but the 
two matters are quite distinct so that the per- 
formance of he one is not dependent on the 
performance to tbe other, it is competent to 
the Court to proceed under the section to 
enforce that portion of the compromise which 
relates to the subject-matter of ibc suit. 
RUTTONSEY LALJI V. POOBIBAI, 7 B. 304. 
[F., 8 M. 482. 9 M. 103; P., 16 B. 202, 18;M. 
410 = 5 M.L. J. 145, 5 O C. 49. 20 P. 304, 24 
C. 909. F.B., 12 C.P.L.R. 56. 2 O.C. 67, 1 C. 
L.J. 336; Doubted, 11 C. 250.] 

(4771)— O. 23, r. 3 ( = s. 375, Civ. Pro. Code t 
1882) — Adjustment by agreement of parties — 
Recording of agreement — Decree in accordance 
with agreement — Where tbe parties to a suit 
have, by an agreement, adjusted the subject- 
matter of tbe suit, the Court is emDowered 
under s. 375, Civ. Pro. Code, to irect that suoh 
agreement bo recorded, and to make a deoree 
in acoordanoe therewith, even if oDe of the 
partieB to such agreement objeot. (O'Kinealy 
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CJy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1677. XXIII of 1861 and VIII of 
1859 )— continued. 

ani Bev&r ley t JJ., dissenting). (11 G. 250, 
Diss.) This is not a oase under a. 375, Civ. 
Pro. Code. So, the Court is not empowered to 
make such an order. — Per O' Kinealy and Bever- 
ley, JJ. — The High Court on its original side, 
exrucisiug the tquicable jurisdiction of the 
High Court of Chancery, would not, cn a con- 
tested motion, givo a decree of this nature. 
Per O' Kinealy, J — S. 375, Civ. Pro. Code, 
applies only to a case in which the adjustment 
or satisfaction is made in Court, and oanuot 
and ought not to ho extended so as to specifi- 
cally perform agreements made out of Court. 
BROJODURLADH SlNFIA v K AM AN aTH 

Ghosh, 24 C. 908 = 1 CWN. 397, F.B. (ll c. 

250, Diss.) [F., 12 O.P.L R. 56; Appr., 25 C. 
757, F.B.; R. % 2 O.C. G7, 24 M. 326, 26 B.76 = 
3 Bom. L R 431, 31 C. 357 = 8 C.W.N. 197.10 
Bom. L.K. 366 = 33 B. 69=1 Ind. Cas. 622. D., 
5 C.W.N. 877.] 

(4772) — O. 23. r. 3 t = Civ. Pro. Code. 1882, 
s. 375) — Comj remise dc:ree — Extraneous 
matter. — A duoroe, pt^ed on a compromise can- 
not be regarded as ultra vires simply beoauso 
it goes beyond the subject-matter of the *uit 
and contains other conditions- The other 
conditions if they are the considerations for 
the compromise of the subject-mattor of the 
suit, must be inoorpirated in the decree ; but 
if the other conditions aro independent of it, 
they may bo regarded as surplusage. PURNA- 

Chandra Hark \r v. Nil Madhuk Nandi, 
5 C.W.N 485. [R., 1 C.L.J. 388, 17 M L.J, 

255 = 2 M L.T. 319 = 30 M. 421,35 C. 837 = 12 
C.W.N. 819 = 7 C.L.J. 492 ; D., 140 P.W.R. 
1908 = 77 P.R. 1903.] 


(4773) — O. 23, r. 3 ( = Cir. Pro. Code , 1882, 
s. ^ 375) — Compromise — Agreement between 
plaintiff and one of the deferidants — Contract, 
contingent. — The plaintiff's son who was 
managing the suit and his plea ior made an 
agreement with one of the defendants that 
should the plaintiff bo successful in his suit 
with regard to certain land in possession of that 
defendant, then the plaintiff should purchase 
the said land from that defendant for Rs. 300. 

Held, that this agreement was not a compromise 

under s. 375, Civ. Pro. Code, 1882, but was a 
contingent contract to purohase, and was, as 
such, binding on the plaintiff. 1SMAL v, 

Daudmiai, 2 Bom. L.R. 118. 

(4774)— 0. 23. r. 3 { = Civ. Pro. Code , 1882, 
s. 37 b)— Reference to Commissioner— Arbitra- 
tion-Award- Agreement. -There is nothing 
in Ch. XXXVII of tho Codo of Civil Procedure 
whioh would prevont a submission and the 
award raado thereon being used as an agreement 
Under 8. 375 of the Code. Pragdas v . GlR. 
DHURDAS, 3 Bora. L.R. 431 =26 B. 76. 


ioS)o 775) T° 23 ’ ? * 3 l = Civ. Pro . Coc 

loaj, 3, 375).— When a plaintiff is seeking 

ooforoe by original suit a right to forfeitu 

contained in a oonsent dooroo, in the terms of 


CIy. Pro. Code (Acts Y of 1903, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

compromise, whereby the status of landlord 
aDd tenant is established between the plain- 
tiff and defendant, the Court in the exeroise of 
its equitable jurisdiction is not precluded from 
granting suoh relief against forfeiture as it 
might have granted had tho status arisen 
from contract or oustom. KRISHNA BAI v. 
Hari, 8 Bora. L.R. 813 = 31 B. 15 = 1 M L.T. 
370. 

(4776J—0. 23, r. 3 ( = C*u, Pro. Code, 1882, 
s. 375) Compromise — Subst quent disagreement 
— Application to record aquement— Practice , — 
Upon the true construction of a. 375, Civ. Pro. 
Code, it is not necessary that tho parties should 
be still of one mind at the time an application 
is made to record the agreement referred to in 
that section ; it is enough that au agreement 
in adjustment of the suit has once been come 
to, although, at the time of the application, 
one of the parties either donies that it was 
made or wishes to withdraw from it or puts 
forward some other objection to its enforcement. 
The Court beiug already seized of the suit 
whioh is adjusted, the application to record the 
alleged agreement is necessarily a proceeding 
in that suit ; and the Court, in connexion with 
that proceeding, neoessarily ^as all the powers 
and has thrown upon it all the duties which 
appertain to it in regard to any other questions 
arising in any suit upon its file. TnE 
GOKULDAS BUL ADDAS MANUFACTURING CO. 
Ld. v. J AM RS 8COTT, 16 B. 202. 17 B. 304, 
F.\ 11 C. 250. Diss.) [Aip>\, 20 B. 304 ; R. % 24 

C. 908, P.B. = 1 C.W.N. 597, 23 M. 101, 90 C. 
365.] 

(4777) — O. 23, r. 3— Compromise — Adjust- 
ment of a case in whole or t n pay t — Terms 
offered by one party, not accepted oy the other , 
rffect of— Court, pe irer of, to introduce nt w terms 
irhen all the terms not st tiled by comprorniss.— 
In a suit, against the defendant, who had built 
ou the plaintiff’s land, the plaintiff offered in 
Court to allow tho defendant to retaiu bis 
building subjeot to a rent fixed by him, but the 
Court decided to allow the defendant to remain 
on tho plaintiff’s laud on payment of a rent 
fixed by the Court ; he hi, that there was no 
agreement between the parties amounting to 
an adjustment of the case in whole or iu part 
under O. 23. r. 3 of Act V of 1909. 
NAWAR GETI ARA BEGAM V. JAGAN NATH 
9 lnd. Cas 426. (9 O.C. 365, R.) 

(4778)- O. 23, r. 3 ( = Cu\ Pro- Code, 1882, 
s. 375 ) — Compromise also in respect ot matters 
other than subje . t-maitt r of suit — Right of suit 
on compromise in respect cf otiier matters . — A 
suit cannot be brought upon a compromise 
with respeot to matters other than those whioh 
were involved in the suit in which the com* 
promise was made. Pati Ram PATEL v. 
Moti Ram Patel. 10 CP L.R. 56, 

(4779) — O. 23, r. 3 ( = Cit>. Pro. Code , 1882 
$. 375) Adjustment of suit — Subsequent o6/#e* 
tioiby a party — Potcer of Court to pass decra 
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Civ. Pro, Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

according to compromise. — Where the parties to 
a suit have by an agreement, adjusted the 
subjeot-maLier of the suit, the Court is em- 
powered to direct- that such agreement be 
reoorded, and to mike a decree in accordance 
therewith, even though one of the parties to 
the agreement object. BHIWATELIv. RaGHU, 
12C.P.LB. 56. (24 C. 908 F.) 

(4780) — 0- 23, r. 3 ( — s. 375. Civ. Pro. Code, 
1882) — Compromise decree not in accordance 
with relief claimed for m the plaint— Appeal — 
Procedure. — The father of the plaintiffs mort- 
gaged a portion of aucestra! laud to the defeud- 
ant and, during the father’s lifetime, the 
plaintiffs br ught a suit agaiust the mortgagee 
for a declaration that the mortgage should not 
affect their right of inheritance after their 
father’s death. The parties cime to terms and 
filed a razinama in Court by which it was 
agreed that the plaintiffs were to pay certain 
amount within one week and take possession of 
the mortgaged property. Upou this, the Court 
passed a decree iu favour of the plaintiffs lor 
possession ol the land in accordance with the 
compromise. Held, that i he compromise and 
the decree passed in accordance therewith were 
not limited, and did not relate to the subject- 
matter of the suit-, wbioh was merely for a decla- 
ration of the plaintiff’s right to have the mort- 
gage of the land by their father declared void and 
ineffectual, so far as their rights of succession 
were concerned, and not for the possession of the 
land. Heli, that, therefore, the decree did not 
“relate to so much of (he subject-matter of the 
suit as was dealt with by tue compromise, ’ and 
was not final within the puiView of s. 375, and 
that an appeal, therefore, lay from that decree 
(18 M. 410 ; F„ 5 C. W.N. 4, D.) Held , that 
the proper course for the lower Court to adopt, 
in the circumstances, was to inform the parties 
that the terms of the oompremiso could not be 
embodied in a decree and if it appeared that 
the compromise was arrived at conditionally 
upon us being incorporated in the decree 
to proceed with the suit. BHAG SINGH v. 
NAZIR, 77 P R. 1908 = 140 P.W R. 1908. (22 

M. 214, F.) 

(4781)- O. 23, r. 3 ( = s. 375, Civ. Pro. Cede , 
1832 ) — Comp omise need not. be reduced to 
writing — Oral evidtr.ee of its terms under s. 91, 
Evidence Act— Specific Relief Act, s. 9.— S- 375 
of the Code does not require that the agreement 
or compromise itself shall be reduced to the 
form of a document, but only that the terms 
of it shall be reoorded in the suit-, or in other 
words, that a note of the terms should be made 
in the proceedings. The agreemeut or compro- 
mise itself, that is made out of Court may be 
in writing or by word of mouth. If the Court 
did not record the terms of it, s. 91, Evidence 
Act, i 3 no bar to a suit being brought on the 
terms of the compromise. Moreover, s. 375 
only allows the decree to be final, so far as 
relates to the subjeot-matter of the suit. So, 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

when an agreement or compromise is made in 
a suit under s. 9, Specific Relief Act, the Court’s 
decree under s. 375 does not bar any person 
from suing to establish his title to property 
and recover possession thereof. Bl Ya v. ON 

Gaing, 3 L B.R. 243. 

(4782) — O. 23, r. 3 ( = Civ- Pro. Code, 1882. 
s. 375) — Suit by trustee — Decree in favcw of 
truste- "Compromise giving up rights acquired by 
decree— Agreement opposed to pm pete and usage 
of institution — Liability of agreement applica- 
tion to record — Agreement ami pa s decree in 
pursuance thereof — Permissibility.— It, is not 
in the power of a trustee to ignore and alter the 
fundamental character and uses of a religious 
institution as ascertained by judicial authority. 
Where an institution exists ior the purpose of 
religious worship, but the exaot form of worship 
or the olaes for whose benefit it was established 
cannot be discovered from the instrument crea- 
ting ibe trust, (or where there is no such ins- 
trument) the Court can find no other means of 
deciding those questions than through the 
medium of inquiry into what has beeu the 
usage of the worshippers in respect thereto, and 
if, the usage is a lawful one, it is the duty 
of the Court to support that usage on the 
suit, legally instituted of any person interested. 
It is not in the power of individuals having the 
management of the institution to alter the 
pu r pose for which it was founded or to say to 
the other worshippers that they (the managers) 
had changed their opinions in regard to the 
institution and that those worshippers should 
conform themselves to those changed opinions. 
It is the duty of a trustee to maintain the 
customary usage of the institution, and if he 
fails to do so, ho is guilty of a breach of trust 
and still more so, if he deliberately attempts to 
effect a vital change of usage and to make it 
binding on the worshippers by obtaining a 
decree of the Court to establish it. The trustee 
of a temple instituted a suit for a declaration 
that the defendant community was not entitled 
to enter the temple, and for an injunction and 
damages. The plaintiff obtained a decree in his 
favour in the first Court. During the pendenoy 
of an appeal by the defendants, the plantiff en- 
tered into a compromise giving up all that he got 
by the decree of tbe first Court. Thereupon, 
the aurukkal of the temple and some other 
worshippers applied ior and were made parties 
to tbe proceedings as supplemental plaintiffs. 
The trustee-plaintiff withdrew from the com- 
promise. and the supplemental plaintiffs opposed 
the application for the agreement being recorded 
and a decree passed in terms thereof. Held 
that, having regard to the finding that by 
custom and the sliastras the defendants were 
prohibited from entering the plaint temple and 
that their entry into the temple necessitated 
purifioatory ceremonies, the propose compro- 
mise was essentially a breaoh of trust on the 
part of the first plaintiff and was not a bona 
fide transaction. It was therefore not a lawful 
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compromise wiihin tho meaning of s. 875 of 
the C 'do, KA.JAII M. 6ASHKARA SETUPaTHI j 
AND 1RULA1TA NADAN v. N A It A Y A NASSAU 

Gukukkal, 12 M.L.J 360. [Confirmed, 31 
M. 286-= 12 C W.N. 946 — 4 M.LT. 1 0 L = IS 
M.L.J, 307 — 10 Bom. L.R. 781 = 6 C.L J. 2J0, 
y C. — io I. A. 176.] 

<473:0—6. 23, r. 3 ( = s. 375, Civ. Fro. Code. 
1882 } — Aonu inert between partis to suit that 
plain tiff and his young r brother should /.refute 
a salt-need of plaint property todefendnnt, within 
a week, ana (not the suit should be dismissed in 
default— Refusal of younger brother to join in i 
its eve cm ion ImpcsCibildy of pefonnance — 
Contract Art, a. 56. — 8. 375 of the Cede cues j 
not preclude the parties to a suit from entering 
intoxan agreement, to the . fleet that the plaint- 
iff and hii younger brother should execute a 
joint pale-di-ed, within a week, conveying the 
property in rinputo to the defendant, for a cer- 
tain amount, and that, if tho plaintiff should 

fail to do so, the suit should be dismissed. Nor | 
does it preclude tho Court from giving effect to i 
it, if sUisfkvi that tho party has failed to per- ! 
form bis pin '3 he refusal, by toe younger i 
brother, to join in tho execution ol tho agree- ' 
ment cannot m,ke the performance of the , 
agreement by tho plaiiuiff impossible, within . 
the meaning of 3 56, Contract Act. RAM'SA- i 
SWA MY KAUNDAN v. TRISA MaISTTY, 17 M. 

L. J. 37. I 


(4784) — O. 23, r. 8 ( = s. 375, Civ. Pro. Code , 
1882) — Suit on b<>iul for money decree . — 
Charge crea ei by rompromise — Relief claim- 
ed under connrcmise different from relief 
claimed in plaint— Courts powers m granting 
relief . — 'Vne claim 01 the plaintiff in the plaint 
waa only for money due under bonds which 
gave no oharge on the defendant's property, 
but tho defendants agreed to such a charge as 
one of the fi rms of tho compromise, which 
they entered into with tho plaintiiff. Tho Court 
passed a decree in terms of the compromise. 
Subsequently, the defendants questioned the 
validity of the oharge on the ground that the 

plaintiff pr ivul only for a money deoreo in tho 
plaint, without claiming any oharge and that 
it was, therefore, not competent to the Court 
to give a decree creat ing a oharge, even though 
they agreed to such a charge. Held, there 
was nothing in principle or iu the language of 
s. 375 of the Codo to preclude tho Court from 
embodying in tho deoreo tho charge which 
tho partit-H agreed to as seourity for the debt or 
to restrict the rolief to bo granted in accordance 
with the oomprrmiso to what, is prayed for iu 
the plaint or less. JOTI KUUUYETAPPA v. 

Sri Df.vandra Kirti Buttarakappatra* 

CIIARIA. 16 M.L J. 354 = 30 M. 478. (18 M. 

414, 22 M. 214, Comment'd on.) [F , 6 M.L.T. 
313 = 3 lnd. (’as. 701, 2 Ind Cas. 430 ; It,. 30 
M. 421 = 17 M L. J. 255 = 2 M.L.T. 349.] 

<T'- a 23 ’ r - 3 ( r s ' civ ■ Pro - code, 

1Ho2j —Compromise — Court to inquire as to 


agreement . — It is not necessary that the parties 
suoula assent, to tho compromise before the 
Court and the Court is at liberty, if any party 
refuses to asseut to it . to enquire whether an 
assent had beeu given elsewhere and if it finds 
tbis pr vec, it cau pa-s a deorec in accordance 
with the cnniiirouiire llARKHA v. KIRK- 
PATRICK, 8PR, 1896, F.B. 

14766) — O. 23, r. 3 [ — olds. 375) — Compromise 
decree — Finality— 1 , au ful agi cement.— a com- 
promise decree is final and no appeal lies. But it 
can be set aside on the ground of fraud by a suit 
or by rt view. This sect ion requires that ihere has 
been an agr* enr ut. the objec.s of which are not 
unlawiul, anu it has nothing to do with the 
question of the legal validity ' { the agr-ement. 

Musst. Lalairi v. Hussain shah, iu P.R. 
1892. (105 P.R. 1889, 81 P.K. .1690, R. & 

F.) 

(47S7) — O. 23, r. 3 ( = Oiy. pr 0 . Cede, 1882 r 
s. 375- — Appeal — Compromise— Decne embody- 
ing mailers extraneous lo suit--" Relatina lo susf,” 
meaning of— Par tun n suit— Compromise decree 
— Kmbo iirng of e.nran * ous matt , r validity of . — 
Where a compr. mise decree embodied matters 
extraneous to the suit an appeal Ip.y from the 
decree, since a decree under s. 375. Civ. Pro. 
Code, Act XIV of 1S82, was final, so far as it 
related to so much of the subject-matter of the 
suit as was dealt with by the 0 mpremise. The 
words “ so far as it relates lo the suit” in 
8. 375 of the Codo were restricted to relief 
which the Court, could have given in ihe suit, 
and did not embrace reliefs which could only 
have been given iu a suit based upon a different 
oauso of action. Where a partition suit waa 
compromised, the Court could not embody in 
the deoreo stipulations which were based upou 
tho assumption that the suit- property was 
impartible. LaKSHMIKANTH WaMMA v. RAJA 
OF KaLAHASTI, 5 M.L.J. 145. 

(478 Q ) — O. 23, r. 3 ( = 0 Id $. 375 — Compro- 
mise d, ne— Appeal -Revision— Act XL of 1858 
—'Guardian— Appoint nnnt of. — The mode of ap- 
pointing a guardian under 3 . 3, Act XL of 1858, 
is by a certificate. Where a person, on the day 
on which he was appointed guardian ad litem 
but before the issue of a certificate, entered into 
a transaction on behalf of a minor, he was 
hold to have acted infra vires. A guardian ad 
litem cannot compromise a suit, without tho 
express sanction of the Court-. Such a compro- 
mise being a material irregularit y will bo thrown 
out in revision. A decreo based ou a compro- 
mise is tin A and no appeal lies therefrom, 

Musst. kamimia.t.h v. Haknarain, 105 P.R. 
1889. (114 P.R. 1882, R. * F.) 

(4789) — O. 23, r. 3 ( = 0 Id s. 375 —Com- 
promise-Right to withdraw . — A party is not 
at liberty to withdraw his consent ouoe given 
unconditionally to a decree being passed in 
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terms cf the compromise. HAMID ULLA v. 
Hayat Khan, 182 P.R. i 888. 

(4790) — 0. 23, r. 3 ( = old s. 375) — Cot ?2 
promise by guardian — Grounds for selling aside 
— Widow — Exclusion from skate — Custom — 

A compromise decree affecting the interests 
of a minor and mace with consent of Court 
can be set aside if the Court at the time was 
not fully aware of the facts even though there 
be nc fraudulent withholding of knowledge 
or concealment of facts. There is no cuscom 
among Khanna Katris, carrying on business in 
the cantonment of Poshac* ar. that a widow shall 
be excluded from her legal share, receiving 
maintenance only . H.AR NaRAIN v. MUSST. 
DEOKI, 24- P R. *1893. [R., 34 P.R. 1909 = 181 

P L R 190S=i69 P.W.R. 1903, 54 P.R. 1906; 
Cited , 99 P.R. 1907.1 

(4791)— O. 23, r. 3 ( = o Ids. 375) -“Lawful" 
■meaning of- -Com promise utcree — Selling aside 
of . — The word “lawful” refers to the subject- 
matter of the compromise and not the binding 
character of the parties. A compromise-decree 
can be set aside ei b«r by a suit or by a review. 
BUDHU MAL v. MUSST. IiUP KUAR, 81 P.R. 
1892. [R. cC F,, 114 P.R. 1892.] 

(4792) — 0. 23, r. 3 (-old s. 375)-“ Lairful" 
— Setting aside cwipi omise decree. — The word I 
“ lawful ” refers to the terms of the compro- 
mise and not to the bindiug character ot the 
parties. ALA BAKHSH KHAN V. KASIM ALI 
KHAN, 48 P R. 1395. 

(4793) — O. 23, r. 3 ( = s. 374, Civ. Pro, Code, 
1882) — Compromise likely to give trouble— 
Powers ot Court to record— Effect of resiling 
from compromise— Indian Contract Act {IX of 
1872), s. 24 — Lnlaicful agreement — Different 
portions separable.— A Court cannot disregard 
a compromise merely because it sees that the 
working out of the compromise is likely to 
give trouble. A lawful compromise arrivtd at 
by the parties must be reoorded by the Court, 
which must pass a choree in accordance there- 
with. A Court ha? power to determine whether 
a compromise) has neen arrived at, and it is not 
bound to disregard it if any of the parlies 
resiles frrm it. (i9 M. 419, 20 B. 304,24 0. 
908, R. d F.) By a compromise the defend- 
ant agreed to sell his property in lieu of a debt 
to the plaintiff, and to relinquish his ex- 
proprietary holding in his favour, and the 
plaintiff accepted the compromise. The Court 
below passed a decree in terms of the compro- 
mise. Held , that tbe compromise was lawful, 
except in respect of the agreement for the 
relinquishment of tbe ex-proprietary holding, 

and the parties having treated tbe different 
parts of the compromise as separable and having 
acted upon them, tbe compromise, so far as it 
related to other matters, was lawful. ^KH UR- 
SHED ALI V. WAZIR-UN NISSA, 7 A.LJ. 778 

6 Ind. Cai.857. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 . 

X cf 1877, XXIU of 1861 and VIII of 
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(4794) — O. 23. r. 3 ( = s. 375, Civ. Fro. Cede, 
1882) — Compromise decree containing reliefs 
not coveted by suit , validity of.— The mere fact 
that a compromise decree provided for reliefs, 
which tbe plaintiff could, not have obtained in 
the suit, if it bad been tried cut, affords no 
ground for questioning the decree in execution 
(9 A. 229, 16 M L. J. 354. 5 C.W.N. 485, R.) 
provided there is nothing unlawful in them, 
although tbe terms of the decree might have 
been objected to an appeal. ANANTHA NaRA YA- 
NA Aiyar V. ABDUL Karim, 17 M L.J. 255 = 2 
M.L.T. 349 = 30 M. 421. (18 M. 410, 22 M, 214, 
R.) [F., 2 Iud. Cas. 430 ] 

(4795)-0. 23. r. 3 (=s. 375. Civ. Pro. Cede, 
1882 ) — Compromise .validity of — Suit, scope of . — 

A sued B for damages fer crop? misappropriated. 
A petition of compromise was put in, by which 
the amount of damages was settled, and B also 
agreed to hold the land under A at a specified 
rent ; Eeld, that the agreement as to the 
tenancy was outside the scope of the suit, and 
although incorporated in the decree, did not 
operate as res judicata. PURNA Cl-IANDRA 
RURMAN v. PANCHKARI GHOSE, 5 C.L.J. 15. 
(22 M. 508. P.C., D.) 

(47961 — 0. 23, r. 3 =(s 375, Civ. Pio. Code t 
1882)— Compromise by a natural son in a suit 
against adopted son cf his father— Binding 
nature of compromise on minor sons of natural 
son — Right of after-born son to impeach com- 
promise — Compromise not registered, as required 
by Registration Act, s. 17 — Binding nature of 
con. promise so far as it dealt with pr< potties net 
subject-matter of suit— Hindu loir — Mitakshara 
family— Right cf adopted sen’s son to share in 
family property along with natural son ot adop - 
tor — Extent cf his share. — An O iya Brahmin, 
governed by the Mitakshara law, took a sou in 
adoption ; after this, he had a natural son born. 
The plaintiffs, in the present suit, were the sons 
of the natural son of tbe owner, who made the 
adoption; and defendant No. 1, tbe son ot the 
adopted son. The adopted son pre deceased the 
adopter and, after the death of the latter, defen- 
dant No. 1, got his name registered in the Col- 
letorate in respect of an eight annas share in 
certain Zemindaries left by tbe adaptive father 
of his father. Thereupon, the natural son of 
the owner brought several suits to recover, from 
the present defendant No. 1, the share of the 
Zemindaries, which he got registered in his 
name on the grouud that the adoption was 
neither true in fact nor valid in law. The 
parties to these suits, however entered into a 
compromise and, in pursuance of the compro- 
mise, the present defendant No. 1 got posses- 
sion of certain properties. Tbe pxesent first 
plaintiff was a minor during tbe pendency of 
the previous suits and second plaintiff was not 
born then. The present suit was for a declara- 
tion that the compromise effected by their 
father was not binding on plaintiffs and toejeot 
defendants from tbe plaint properties and place 
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them and their father in joint possession of the 
same. The petition of the compromise dealt also 
w.fcu properties not the subject of the previous 
suit'j. Held, the second plaintiff, not having 
been born at the time cf the compromise, could 
not impeach it. So far as the first plaintiff was 
concerned, the first question for consideration 
was whether defendant No. 1, the natural son 
of an adopted son, was entitled to any share 
when there was a natural son to the adopter. 
According to Hindu L*w. an adopted sin 
occupies i he same position and has the same 
right.-; and privileges in the family of the 
adopter, as the legitimate son, except in a few 
specified instances. An absolute adoption 
operates as birth of the hov in the family of 
adoption and as civil death in the family of 
birth. An adopted son, by the very faot of his 
adoption, acquires a vested interest in the 
ancestral property of his adoptive father; ho 
does not become divested of such interest, 
though its extent may be altered, by the subse- 
quent birth of a legitimate son of his adoptor, 
aud the grande n by the adopted eon acquires 
by birth a right in his grand father’s estate, 
which entitles him to share in such property 
though his father bs dead, aloDg with the 
legitimate son of his grand father. And the 
share whioh an adopted son gets is a fifth of 
the entire property and a fourth of tho natural 
son 's share. (17 13. )00,1 M H O. 45,3.0! 

1 (4 (3 425. Exp. <(; Diss ). Consequently, 
defendant No. 1 was entitled to a fifth of tho 
whole property left by the adoptor. Tho next 
question was, whether tho compromise was 
beneficial to the present plaintiffs. There is a 
considerable conflict of opinion as to whother 
the sharo to be allotted to tho adopted oon on 
partition is not moro than ono fifth, And tho 
compromise, under the oircumstauces, was 
settled on terms most favourable to the present 
plaintiffs. Though tho present, first plaintiff 
was not a party to those suits, as tho com- 


promise was executed by the Karin of the 
family and as he was not prejudiced thereby, 
it was binding on him. (14 M I. A. 367, 1 A. 
651, 16 A. 231, 1 L3.H.C. App, 51, R) 
Thero was no proof that tho compromise was 
tho result of mistake, inequality of position' 
undue influence, coercion or fraud suoh as 
would bo sufficient in law to vitiate, it. Mere 
inequality of hone fit, could not afford sufficient 
ground for vitiating it. (2 M I.A. 181, 7 M.I 
A. 311, 14 M.I. A. 24, 8 C. 138, 22 B. 482, R.\ 
L/i-, 1 C L.J. 323.] But that portion of the 
compromise, which dealt with properties not 
the subjeot of the previous suits, could not be 
enforced, since the petition of compromise was 
not registered as required by s. 17 of tho Regis- 
tration Act. (30 0 783,26 I.A. 10l = 2JM 
509, R., 25 I A. 9 = 20 A. 171, Ex pi. & D.) Ir 
tho result, the plaintiffs were givon a decree 
in respoot of four-fifth of the plaint properties 
which wero not the subject-matter of tho pro 
vious suits and, as regards properties comprised 
in the previous suits, the oompromise-deoree 


Civ. Pro. Code (Acti Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
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was held binding. BirbfaDRA RATH v. KAL- 
PATARU PANDA, 1 C.L.J. 388. [R., 35 C. 837 

= 12 C.W N. 849 = 7 C.L.J. 492; Cons., 28 A. 
78=2 A. L.J. 564 = A. W,N. 1905, 195.] 

(47971—0. 23, r. 3 < = Civ. Pro. Cede, 1882, 
s. 375) — Suit for share of profits — Compromise 
— Res judioaia. — The plaintiff brought a suit 
under the Oudh Rent Aot against the defend- 
ants for the share of the profits of certain lands 
for the years 1295, 1296 aud 1297 Fasli ; subse- 
quently a petition of compromise was presented 
by parties and the suit was consequently dis- 
missed under s. 175, Civ. Pro. C icie. In August 
1S96, the pUmtiff instituted another suit 
against the same defendants for her share of 
profits of tho same land for certain years subse- 
quent to 1297 Fasli. Btl i, that the previous 
decision based on the compromise operated as 
res judicata in regard to the plaintiff’s right to 
reoover profits as oo-sharer not only for the 
years included in the first suit, but also for 
future years. Held, further, tbit the plaintiff 
relinquished under the term? o( the compromise 
her claim to profits as oo-sharer, and in lieu 
thereof acoepted from (he defendants fer her 
support an annual cash allowance and in 
default of the payment of this allowance the 
pos^siou of certain specified lands. KlSHAN 

Singh v. Ganesha, 2 O.C. 112. 

(4793) — O. 23, r. 3 (=s. 375, Cit>. Pro. Code , 
lSS2|-Co»i/»*omise decree giving mortgage-decree 
for debt not secured by mo(>gaic, validity of— 
Public pul ey — Alnwtily of some o J the defend- 
ants. — A person, who sues to recover money on 
a registered mortgage bond, aud also money 
due ou an account, may, in accordance with 
tho terms of the compromise entered into under 
s- .375, obtain a mortgage-decree for the whole 
amount of his claims, including the (account) 
debt not secured by a mortgage. Such a com- 
promise is neither illegal uor opposed to publio 
policy. Tho fact that some of the defendants 
are minors makes no difference, if tho Court 
approves of the compromise as being in their 
interest. SUBBARAYADU V. VENKATARATNAM, 

17 M L J. 200. 

(4799) — O. 23. r. 3 ( = s 375, Civ. Pro , Code, 
1882) — Compromise, finality of — App al from 
decree passed on comj. ramisa -Incrpntation of 
compromise, diffeienee betireen parties in.— In 
a suit for partition, the parties filed a written 
compromise but when the compromise was put 
before tho Court, there arose, on tho objaotion 
of the defendant, a dispute between them as to 
the interpretation of one of its clauses upon 
which the Court passed an order to the effeot 
that, as thero was a dispute as to the interpre- 
tation of the compromise, it could uot be 
approved aud the Court ihen proceeded to try the 
oase. Some evidence in the case was then re- 
corded and tho case was adjourued to a future 
date for the hearing. Ou the date fixed (or the 
hearing, oue of the parties, the plaintiff, stated 
before the Court that he had settled the points 
of difference and he agreed to the interpretation 
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put upon the clause by the defendant. The 
Court, thereupon, passed' a deoree based on that 
compromise Held , on appeal, that there being 
no agreement between the parties as to the 
interpretation of the compromise when it was 
origiually filed, there had been no real and 
genuine adjustment of the case before the Court 
and in fact no final compromise between the 
parties upon which the Court could proceed to 
deoide tbo case. If the Court wished to act upon 
the oompromi'-e according to the amendment 
originally suggested by the defendant and subse- 
quently agreed to by the plaintiff, a fresh com- 
promise amending those terms should have 
been put in and verified by all the parties con- 
cerned. Held, further, that there being no 
decree passed in the case within the meaning of 
s. 375, Civ. Pro. Code, inasmuch as there had 
been no real agreement between the parties.the 
decree c o passed was open to appeal and could 
not bo consider* 3 '! as final. RAM Lad v. BALAK 
RAM, 9 OC 365- (29 M. 104, 9 M. 103. 16 

B. 202. 1 C.W.N. 597, 5 C.W.N. 877, 7 C.W. 
N. 419, R) 

(48001 — 0. 23, r. 3 ( = Civ. Pro. Code, 1859, 
3 . 98s — Satisfaction cf claim. — A Court cannot 
dispose of a suit according to a compromise if 
the plaintiff profanes himself merely satisfied 
aliunde , it must be that the defendant has 
satisfied the plaintiff. JERrVIS v. MANSFIELD, 

12 P.R. 1867. 

(4800 a)—0- 23, r. 3 ( = Civ. Pro. Cede , 1382, 
s. 375 — Agreement of compromise— Duty of 
Court to record lairful compromise.— The terms 
of s. 375 are imperative and, under the section, 
the Court is bound to record any compromise 
between the parties exoept when the agreement 
of compromise is m itself unlawful. The lower 
Courts were therefore held to be wrong in having 
refused to .act upon the compromise between 
the parties merely because, in their view, it was 
too favourable to the plaintiff. MOTIRAM v. 
YESU, 22 B. 238. 

(4800-6) — O. 23, r. 3— Whether a proceeding 
under s. 93 of the Bengal Tenauoy Act is a suit 
within the meaning of— See BEN. ACT VIII OF 
1885, 4 O.L.J. 564. 

(48011—0. 23, r. 3 —See U.P. ACT XVII OF 
1876, ss. 52, 53, 2 O.C. 67. 

(4802) — O. 23, r. 3 — See APPEAL — DECREES 
AND EXECUTION OE DECREES. 18 M. 4t0. 

(48031—0. 23, r. 3 —See CONSENT DECREE, 

5 C.W.N. 877. 

(4604) — O. 23, r. 3— Compromise decree— 
“Relates to the suit,” meaning of— Registr- 
ation of compromise — See LEASE —GENERAL, 

6 M.L.T. 313 = 20 M.L.J. 20 = 33 M. 102 = 3 

Ind. Cas. 701. 

(4805)— O. 23, r. 3— See LIS PENDENS, 2 0. 

C. 330. 

(4806)— 0. 23, r. 3— Deoree based on illegal 
compromise not binding— See MAHOMEDAN 
LAW— ALIENATION, 2 Ind, Gas. 865. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
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(4807) — 0. 23, r. 3— See PRACTICE and 
PROCEDURE, 5 C.L.R. 464. 

(4808) — 0. 23, r. 3— See PROBATE AND 
ADMINISTRATION ACT, 1881, ss. 76, 83, 31 C. 
357 = 8 C.W.N. 197. 

(4809)— O. 23, r. 3 — See REVISION— SMALL 
Cause Court Cases, 25 M. 548. 

(4809 a) O. 23, r. 3— See NOS. 367, 1935, 
1942, 26/4, 3336, 3338. 4748. 4749, supra AND 
NO. 5140, 5801-a, 5i0 S a, infra. 

(4 810) O. 23, r. 3, O. 31, r. I — Unlawful 
compromise by trustee —Admitting beneficiaries 
as parties when trustee not interested — See 

Hindu Temple, 12 c W.n. 946 , P.C .=4 

M.L.T. 101 = s O.L.J. 230 = 31 M. 236 = 10 
Bom. L.R. 781. 

(4911)-0. 23. r. 3, O. 32, r. 7 ( = Civ. Pro, 

( ode, 1882, es. 375. 462 ) — Reference to arbitra- 
tion in pending sud - Inter e t of vnnots involved 
— Order of teleienc ; not mult by Cow t —Vali- 
dity if aicard— During ibe pendeucy of a par- 
tition suit, in whioh the interests of some 
minors were involved, the parties referred the 
matters iu dispute to certain arbitrators appoint- 
ed by them. No order of reference ewas how- 
ever made by the Court. The question was 
whether the award made by the arbitrators 
could be given effeol to. U,ld that, assuming 
that the award was but the completion of the 
agreement of tha.parties, and that such agree- 
ment plus the award affteted the rights of the 
parties iu the pending suit, it could only be au 
agreement adjusting the suit, and as such 
could be recorded and acted upon under s. 375, 
Civ. Pro. Code, provided it was a lawful agree- 
ment. But the agreement was not lawful in- 
asmuch as the submission related to the rights 
not only of the adult parlies but of minors 
also. Leave of the Court was' not obtained 
under s. 462, Civ. Pro. Code, either before the 
submission to arbitration of after the award 
aDd the adjustment was therefore not binding 
on the minors, The efiect of the submission 
was to take away from the Court the power of 
adjudicating upon the rights of the minors 
and to leave such adjudication to a private tri- 
bunal. Such an agreement was one clearly 
falling within s. 462 of the Code. Held also 
that a partial adjudication being impossible in 
a partition suit, the adjustment could not bind 
even the parties thereto who were not minors. 

LAKSHMaNA chetty v. Chinnathambi 

CHETTI, 24 M. 326. [iV F , 8 C.L.J. 294; 

R , 26 B. 76 = 3 Bom. L.R. 431 26 B. 109 = 3 
Bom. L.R. 565, 6 O.C. 175, 17 C.P.L.R. 147 
33 B. 69 = 10 Bom. L.R. 366.] 

(4812) — O. 23, r. 3. sch. II, rr. 1, 17 ( = 
ss 375, 506, 523, Civ. Pro. Code, 1882 and the 
second schedule, new Code) — Agreement to refer 
to arbitration — Decree, nature cf— Scope — Ad- 
justment of suit.— On a party to an agreement 
applying to refer matters in dispute to an 
arbitrator, the Court has no power to make a 
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Civ Pro. Code (Acts Y of 1908, XIV of 1882, 
X <-f 1877, XXIII of 1861 and VIII of 
1859) — continued . 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1959) — continued. 


deorrr under s. 375, Civ, Pro. Code, that t.he 
agreement to refer to arbitration be recorded, 
tli tt i[i3 suit ba referred to an arbitrator (with 
all ‘•U'-b powers and authorities as are vested 
in ar nM,ral.ors under the Civ. Pro. Code; to be 
completed within 6 months, and that the re- 
cords of the suit bo delivered over to tho arbi- 
trator Such a decree is in the nature of an 
ord- r mile under the arbitration sections of 
the C >de 'rather than unier s. 375). 8. 506 

applies in the 0**0 where parties have agreed 
to refer m a pending suit, and 8. 523 to the 
case where there is no pending litigation, 
S. 523 does not apply, when an agreement to 
refer to arbitration is not in writing. (29 C. 
167, It.; 4 B. 1, Doubted). S. 375 is inapplica- 
ble to a mere agreement to refer to arbitr- 
ation. Under that section, the subject-matter 
of the suit must ba adjusted by the agreement. 
t26 B. 76, D ) Per Ji'iclean, C J., Hill and 
Stevens, JJ., were not prepared to hold that 
under no circumstance oould an agreement to 
refer to arbitration be properly treated as an 
adjustment of the suit such as is contemplated 
by s. 375. TlNCOWRY DRY v. FAKIR CHAND 
dry, 30 C. 218. 


(4813)— O. 23, r. 3, sch. II, rr. 1, 18— See 

arbitration — reference to arbitra- 
tion, 7 C.W.N. 160. 


(4814)— O. 3, r. 3, sch. II, rr. 9, 18 l = Civ, 
Pro. Godc , 1892, ss. 375, 515, 523)— Retirement 
of some of the arbittalors before expiry of time 
fixed for filing award — Presentation of award 
bu umpire ■ — An agreement to refer to arbitr- 
ation was filed in Court and in aooordanco there- 


with two arbitrators woro appointed on each 
nide and an umpire. The Court made an order 
fixing a date within which tho award was to be 
filed, but, boforo tho expiry of tho period sc 
fixed, two of tho arbitrators retired. Subse- 
quently to their retirement, tho umpire 
forwarded a document to the Court which was 
of the naturo of a compromise, aud which ho 
recommended should beoorae the subjoot of a 
decree. Reid that no decree could bo based 
upon such document, inasmuch as it wan uofi 
an award, nor was there any proceeding before 
tho Court in whioh tho compromise presented 
by the umpiro oould be filed under s. 375, Civ. 
Pro Codo. NlAZ AHMED v. ABDUL HAMID, 
1 A.L.J. 29 = A.W.N. 1904, 49. 


(4815) — O. 23, t*. 3, sch. II, r. 20 ( = Civ. 
Pro, Code, 1682, ss 375, 525) — Agreement 
adjusting suit by arbitration— Power of Court 
to determine fact of agreement having been 
made — Mode of determination— Award as to 
matter not referred to arbitrators— Effect.— 
When one of the parties to a suit sets up an 
agreement wheroby, it is alleged, tho suit has 
been adjusted, but the agreement is disputed 
by the other, t.he Court has jurisdiction, under 
b. 375 of tho Civ. Pro. Code, 1882, to determine 
the faot, whether suoh agreement has been 
come to, and, if it is satisfied that suph is the 


case, to record it. (8 M. 482, 9 M. 103, 7 B. 304, 
16 B. 202, B.) 8. 375 does not say “if the 

parties agree that a suit is adjusted,” nor “if 
the parties certify to tho Court that a suit had 
been adjusted,” but only “if a suit be adjusted,” 
which is a fact capable of being proved although 
one party may deny it. and which the Court 
ought to try in the samo way as any other 
relevant fact which is alleged and denied in the 
course of tho suit. Whether it should be tried 
on affidavit or by oral evidence, is a matter 
entirely for the discretion of the Court. [F-, 

7 A.L.J. 778 = 6 Ind. Cas. 857 ; R., 21 B. 535', 
‘24 C. 908, F.B. = ll C.W.N. 597.3 Bom. L.R. 
431=26 13.76,33 B 69=1 Ind. Cas. 622= 10 
Bom. L. R. 366, 50 P L.R. 1911 = 9 Ind. Cas, 
195 ] In the present case, plaintiff’s suit was for 
recovery of certain property whioh was alleged 
to be in the possession of the defendant. In the 
course of the suit, tho plaintiff and the defend- 
ant by a submission paper referred “all 
mattors in difference in tho suit ” to the deci- 
sion of two arbitrators, who after some inquiry 
passed an award directing the defendant to pay 
plaintiff the sum of Us. (>,000, and that the 
aocount of the plaintiff in the defendant’s books 
should be cancelled. On an application by the 
plaintiff to the Court that, the submission aud 
award should be filed as an agreement adjusting 
the suit under s. 375 of the Civ, -Pro. Code, 
1882, or in the alternative that tho award 
should bo filed under s- 525, the defendant dis- 
puted the agreement and denied the validity of 
the award. Hold, that the Court had jurisdic- 
tion to determine if tho agreement adjusting 
the suit has been made. Aud on the Court 
finding that the suit had beeu so adjusted by 
tho submission and award, they were ordered to 
be filed and the adjustment recorded. Where 
in tho case mentioned above tho arbitrators 
also decided tho plaintiff’s claim to two 
ornaments said to bo in the possession of the 
defendant which was not roferred to them by 
tho submission paper, but which was said to 
have been verbally roferred to them during the 
course of the arbitration, held on the same 
application that the Court oould not make any 
order as to this portion o i the award whioh 
dealt with a matter not relating to the subject- 
matter of the suit, and ordered that a separate 
application should bo made with regard to the 

ornaments. SAMIBAI v. PRAMJ1 PRAGJI, 20 
B. 304. 

O. XXIII, r. 4 ( = 1882, a. 375 A). 

(4115-<7) O. 23, r. 4.— Sec No. 4749, supra . 

0. XXIY, r, 7 (=1882. a. 376 = 1877, 

s. 376). 

(48 15-6) — O. 24, r. 1 — Payment into Court, 
after suit— Praotioo - See TRANSFER OF PRO* 
PKRTY ACT, 1882, s. S3, 10 M.L.T. 37. 

O. XXIY, p. 2 ( = 1882, a. 377=1877. 

377). 

(4916)— O. 24. rr. 2, 4— See PRACTICE AND 
PROCEDURE, 26 0. 766. 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1832. 
X of 1877. XXIII of 1861 and VIII of 
1S59J — continued. 

0. XXIY, r. 3 ( = 1882,0. 378 = 1877. s. 378.) 

(4816-a) — 0. 24, r. 3 — See No. 534. supra. 

0. XXlY.r. 4 ( = 1382, 0.379 = 1877, s. 379.) 


Civ. Pro. Code (Acts Y of 1908, XIV of 18 S 2 , 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

the suit as not being for tbe benefit of the in- 
fant, or if there is a just cause other than tbe 
poverty of tbe next friend, to have him re- 
moved. BHAISHANKER ambashanker oza 
V. MULJI ASHARAM, 13 Bom. L.R. 480. 


(4816*6)— 0. 24, r. 4 — See No. 4316, supra . 

(4816-c) — O. 24, r. 4 (2) — Costs. — Under 
O. 24, r. 4 f2;, Civ. Pro. Code, the Court must 
distinct ly fiad as to which of tho parties is most 
to blame for the litigation, before making an 
order a3 to costs. JAYANTHI KRISHTAPPa v. 
JAYANTHI CHENNAYYA, 1912, 1 M.W.N. £8. 

(4816 d) — O. 24**1 — Costs — Discretion of the 
Court. — O. 24- A gives the Court discretion in, 
awarding costs in suits for debts, when the 
amount is deposited in Court. RAMaSaWMI 
REDDI v. LAKSHMAMBAL, 1811.2 M W.N. 568. 

0 XXY, r. 8. para (1) ( = 1882, s. 380 (1) 

= 1877, s. 380= 1859, ss. 34. 35), para. (2) 

( = 1882, s. 382 = 1877 s. 382) ; and para. 
(3) ( = 1882, s. 380 <2). 

See Security for costs. 

(4817) — 0. 25, r. 1 — "Woman nlaintiff — Secu- 
rity for costs —Suit for defamation. — The plain- 
tiff, a woman, brought an action for defamation 
against the defendant, who it was alleged was 
circulating reports about her moral character. 
The plaintiff in filing the suit appeared to 
have beeu actuated by perfectly bona fide 
motives, and to have filed it in the bona fide 
belief that the defendant was the person who 
circulated the repdrt, and for the bona jide 
purpose of protecting her right to maintenance 
and defending herself against the gravest oharge 
of immorality. The defendant applied for 
security of his costs to be required from the 
plaintiff, under O. XXV, r. 1 of the Civ. Pro. 
Code, 1908 : Held , that it would be a wroDg 
exercise of the discretion, under O. XXV, r. 1, 
if the Court were to practically defeat the suit, 
when it was quite ripe foe hearing, by ordering 
the plaintiff to lodge security. Held, further, 
that tho Court oould, if it so chose, exeroise the 
discretion given by the rule, in favour of a 
woman plaintiff, upon such terms as it might 
think fit to impose. NAMUBAI v. DAJI GOVIND 

Warang, 12 Bom. L.R. 1071=8 Ind. Cas. 
1033. 

(4818)— O. 25, r. 1 —Minor plaintiff— Next 
friend residing outside British India Security 
for cods — Court's discretion.— In the oase of 
an infant, tho Court need not run any risk 
of stopping tbe suit filed on behalf of an infant, 
whioh may bo a proper suit to briDg, merely 
beoause of some inability on the part of the 
next friend to give security for costs. The 
Courts have apparently considered, that the 
interests of other parties to the suit *re suffi- 
ciently protected by the power they have in a 
proper case of moving the Court either to stay 


(4818-a) — O. 25, r. 1 —See No. 5000-a, infra 


x'ioivi — v. zo,r. i u 


i- tv. £. iv. om«7 /, 

s. 330) — ‘ Residence, * meaning of.— The word 
‘ residence ’ may receive a larger or more res- 
tricted meaning according to what the Court 
believes the intention of the Legislature to have 
been in framing the particular provision in 
whioh the word is used. The word in s. 380 of 
the Civ. Pro. Code, 1877, was intended by the 
Legislature to mean a residence under such 
oircumstanoes as would afford reasonable pro- 
bability that the plaintiff would b^ forthcoming 
when she suit was decided. MAHOMED SHUF- 

FLI v. LALDIN ABDULLA, 3 B. 227. [R. 6 B. 

100, 8 M. 205, 14 B. 541, 1 L.B R. 222, 29 
M. 239 = 16 M.L.J.: 238 = 1 JVI.L.T. 71.1 


(4819 a) — O. 25, r. 1 (1) ( = Civ. Pro . Code , 
1959, s. Si)— Security for costs— Plaintiff resid- 
ing out of jurisdiction— Suit for administration. 

—Tbe provisions of s. 34, Aot VIII of 1859, 
were not intended to apply to a case where the 
plaintiffs brought a suit for tbe administra- 
tion and partition of tho property in whioh they 
were entitled to a share, the extent of tbe share 
being in dispute. RUSSICKLALL Day v. JA- 
DUBRAM DOY, 10 B.L.R. App. 23. 


(4819-6) — O. 25, r. 1 (t) (3). ( = Civ. Pro. 
Code. 1SS2, s. 880 )— Requiring security for 
costs fiom infant female plaintiff— Either an 
infant female plaintiff or Per next friend must 
cot be required to give seourity for costs under 
s. 380, Civ. Pro. Code, 1882, except in excep- 
tional cases. BaI POREBAI v, DEVJI MEGHJI 
28 C. 100. [F., 18 M.L.J. 155; Appl ., 13 Bom. 

L.R. 480; R., 32 B. 602=10 Bern. L.R. 337; 
D., 27 B. 100.] 


(4820) — O. 25, r. 1 (1, 3) ( = s. 380, Civ. Pro. 
Code, 1882) — S. 380, Civ. Pro. Code, object 
of . — The object of s. 360, Civ. Pro. Code, 1882, 
is to provide for the protection of the defendants 
in certain oases where, in the event of success, 
they may have a difficulty in realising their 
costs. In the goods of PREMCHAND MOON- 
SHEE, 21 C. 832. 


(4821)— O. 25, r. 1 (1, 3) ( = s. 380, Civ. Pro. 
Code, 1882 ) — Security — Costs of defendant— 
Plaintiff insolvent.— When an undischarged 
insolvent sues as plaintiff for his own benefit he 
must give security for costs, e. 360 of the Civ. 
Pro. Code, 1882. BOMaNJI v. NUSSERWANJI, 
5 Bom. L.R. 113 = 27 B. 100. 


(4822)— O. 25, r, 1 (1, 3) ( = s 380, Civ. Pro . 
Code, 1882 ) — Security for costs from a woman 
— Suit for “ money ” includes a suit which 
results in a decree for money — Apreal lies 
against the order of a Judge sitting on the origi . 
nal side directing security from a woman — 
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Civ. Pro. Code fActi Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

Letters Patent, cl. 15. — Suits whioh are not 
exclusively for money but whioh will result in 
a decree for money on the relief sought oome 
within the purview of s. 380 of the Code of Civil 
Procedure. An appeal lies against an order 
passed by a Judge sitting on the original side of 
the High Court requiring seourity from a 
woman unde: s. 3S0 of the Code of Civil Proce- 
dure. Such an order is a judgment within the 
meaning of ol. 15 of the Lettters Patent. 

Soon abai v. tribhovandas N.Malvi, 10 
Bora. L.R. 337 = 32 B. 602. 

(4828) — 0. 25. r. 1 (1. 3) ( = s. 380, Civ. Pro. 
Code. 1882) — “ Such plaintiff,” constructio>i of 
— Infant plaint' ff — Next ff itnd — Liability of 
infant plaintiff to gire security for costs . — The 
words “ such plaintiff ” in the seoond para- 
graph of s. 380. Civ. Pro. Code, oannot be 
construed as applying to tho infant plaintiff’s 
next friend. In the oase of infant plaintiff’s, 
unless tho circumstances are exceptional, tho 
English praotice, under which they could not 
be required to give seourity for costs, should be 
followed. MANI BAI v. LODD GOVIND DASS, 
18 M L J. 133. (2? B. 100, F.) 

(48241—0 25, r. 1 (1. 3) ( = s. 380, Civ. Pro. 
Code. 18821 — Scuiity — Court — Discretion. — 
8. 380 of tho Civ. Pro. Code is not to be so 
applied as to drive away all poor plaintiffs. It 
gives to the Court discretionary powers to be 
exeroised on a consideration of all the facts and 
ciroumstanoes of the oiso. Tho principle on 
whioh the Court acts under the seotion is to see 
whether, at. first sight, the suit appears bona 
fide, and whether tho defence is such as is like- 
ly to succeed, MOT1BAI v. DARUWALLA, 6 
Bora. L.R. 1072. 

(4825)—0. 25. r. 1 (1, 3) ( = s. 380. Civ. Pro . 
Code , 1882i — Security for costs — Plaintiff re- 
siding outside the jurisdi t 'li''n of the Court. 
— Tho plaintiff, a woman aud a resident of 
Bushiro outside tho jurisdiction of tho Bombay 
High Court and possessing no immoveablo pro- 
perty within its jurisdiction, brought early in 
1903 an administration suit on its original 
side. Tho defendant applied on the 10th 
March, 1905, under s. 380 of the Civ. Pro. 
Oodo, for compelling the plaintiff to give 
security for defendant’s costs : Held , that, 
undor tho circumstances of tho oase, no order 
under tho seotion should bo made, since thero 
was a long delay on tho part of tho defendant 
in applying for tho security, tho suit was one 
for administration whore the plaiutiff’s title at 
least to a share of the property, was not dis 
puted, whioh would fully oovor tho defendant’s 
cost and in administration suits ordinarily 
009ta come out of tho estate. BlBI FATMA 

Sultan v. Aga Mahomed, 7 Bom. L.R. 
493. 

(4826) O. 25, r. 1 (1) (3) ( = s. 380, Civ. 
Pro. Code , 1882)—*“ Suit for money }} — Security 
for costs t circumstayices under tuhich Court tuill 
order *— The words '• suit for money” in s. 380, 


Civ. Pro. Code, 'Acts Y of 1908, XIV of 1882, 

X of 1877, XXLII of 1861 and VIII of' 
1859)— continued. 

has a wider meaning than a " suit for debts.” 
In considering the question, whether a suit is 
for money, the Court “ must look at the sub- 
stance.” A suit to recover moneys and oertain 
specified artioles or tho value thereof is a suit 
foe money within the terms of paragraph 2 of 
s. 380. Civ. Pro. Code, [F-, 10 Bom. L. R. 337 
= 32 B. 602 ; D., 31 B. 308 = 9 Bom. L.R. 
409.] Held s 380 is not imperative on the 
Court. — Per Wilson, J. In a suit for money, 
if the plaintiff, a woman, has no immoveable 
property to bo seourity for the defendant’s 
oosts, the Court orders security for costs to be 
given. DKGAMBARI DEBI v. AUSHOOTOSH 
Banerjee, 17 C. ;610. [F., 23 B. 100; 

Appr ., 21 C. 832.] 

(4827, O. 25. rr. 1 (1) (3) ( = s. 380, Civ. 
Pro. 1 Code, 1882) — British Cantonment of 
Secunderabad . — For tho purpose of s. 3S0, Civ. 
Pro. Code, tho British Cantonment of Seoun- 
drabad must bo regarded as beiug a place out 
of British India. HOSSAIN ALI MlRZA v. 
ABID ALI MlRZA, 21 C. 177. 

(4828)— O 25, r. 1 (1, 3) — See LETTERS 
patent. High Court. 1865— Bombay, io 
B om. L.R. 337 = 32 B. 602. 

(4829)— O. 25. r. 1 (1) (3) — See LETTERS 
PATENT, HIGH COURT, 1865-MADRAS ART. 
15, 26 M. 502. 

(4830)— O. 25, r. 1 (1) (3)— See RESIDENCE. 
9 B. 244. 

(4831) — O. 25, rr. (1. 3), 2 ( = Civ. Pro. 
Code. 1882, ss. 380, 381 )— Plaintiff — Security 
for costs— Frisk suit —Practice— Procedure.— 
Whore an order is made for a plaintiff to give 
seourity for costs under s. 3S0 of the Civ. Pro. 
Code and tho suit is dismissed under 9 . 381 
as a consequence of his not having obeyed 
that order, ho can file a fresh suit on the same 
cause of action. HARIRAM v. LALBAI, 4 Bom. 
L.R. 262 = 26 B. 637. 

(4932)— O. 25, 1(1, 3). O. 33. r. 8 ( = 

ss. 380. 410, C:r. Pro. Code t 138 J) — Pauper 
plaintiff , il can be rtquired to furnish security 
for defendant's costs. — Tho provisions ol e. 390 
of tho Civ. Pro. Code cannot apply to the oase 
of a persou to whom permission had been grant- 
ed undor s. 410 of tho Code to sue as a pauper, 
as tho effect of an order requiring suoh a person 
to furnish security for the defendant's 008 t 
would be to render nugatory the order under 
s. 410. In makiug an order, under s. 380 of 
the Civ. Pro, Code, against a plaintiff who had 
been permitted to sue as a pauper, the Court, 
acted in tho exorcise of its jurisdiction illegally 
and with material irregularity. MUSSAMAT 
HAFIZAN v. ABDUL KARIM, 12 C.W N. 163 = 

7 C.L.J, 312. (17 W.R. 68, Bel. on.) 

(4833)— O. 25, r. 1 (1, 3) and O. 41, r. 10(= 
ss. 3S0, 549, Civ. Pro, Code , 1882) — In exercis- 
ing discretion under e. 649 of the Civ. Pro. 
Code the appellate Court may well be guided 
by the provisions of s. 3S0 of the Code, RAM 
8INGH V. Balubai, 6 Bom, L.R. 661, 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

r o- 2 ( = 1882 ' 8 - 381 = 1877, s, 881 
— 1859, s. 3a). 

(4834) 0. 25, r. 2 — See RES JUDICATA — 

GENERAD, 6 B. 482. 

(4834-o)-0. 25, r. 2— See No. 4831, supra 
and No. 5283, infra. 

0. XXYI, r. 1 ( = 1882, b. 383 = 1877 
s. 383=1839, s. 173.) 

See Commission. 

(4834-6) — O. 26, r. 1— Stc NOS. 1537, 2219, 
supra . 

(4835)- O. 26, r. 1, s. 76, O. 26. r. 4 
(-ss. 383, 386, Civ. Pro. Code, 1882 ) — Com- 
mission to examine ivitnesses — Discretion of 
Court Power of Court to exempt personal 
appearance to give evidence— Power of Court to 
refuse summons— Abuse of legal process— Letters 
Patent, s. 15. The head of a Mutt, a party to 
a suit, was oited as a witness in certain execu- 
tion-proceedings in the suit. The witness 
having unsuccessfully applied to the Sub- Judge, 
who issued the summons, to be examined ou 
Commission, preferred an appeal to the High 
Court. A single Judge of the High Court 
heard the appeal and allowed it, and ordered 
the witness to be examined on commission. 
Against this decision, an appeal was preferred, 
under s. 15 of the Letters Patent, by the 
unsuccessful party. It was contended, for the 
appellant, (l) that the High Court had no 
power to set aside ail order refusing the issue 
of a commission ; (2) that s. 383 of the Code of 
Civil Procedure did not authorise the issue of 
a commission uuder the oircumstanoes of the 
case ; and (3) that the Sub-Judge had no dis- 
cretion to refuse summons ; the respondent 
contended that no appeal lay, under the Letters 
Patent, against the order of the single Judge of 
the High Court. Held, that the High Court 
had the power, under tho Charter Act, to set 
aside the order of the Subordinate Judge, as 
one made without the proper ereroise of his 
judicial discretion ; that a Court has no power 
to issue a Commission except in cases enumerat- 
ed in s. 383 and that no power is given by 
the Civ. Pro. Code, to a Court to exempt 
any person from appearanoe in Court ; (7 
W.R. 349, R.) ; the Courts have not the 
absolute discretion or inherent power to issue 
a commission, except when authorised by 
the provisions of the Civ. Pro. Code ; nor is the 
Court bound to issue a Commission when all 
the conditions laid down in s. 383 exist ; 
-where suoh examination may result in manifest 
injustice to any part}' or where it is not calou- i 
lated to permit of the evidence being tested 
fairly, or where the application is made to 
avoid cross examination before the Court, a 
commission need not be issued ,* though every 
Court is bound to issue a summons to a witness, 
every Court has an undoubted right to prevent 
the abuse of its prooess, and, when suoh an 

C. 11—139 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 

Xo 18 ?7 X XIn Qf , 861 Qnd VIII of 

looyj — continued. 

t " ocour - it; m *y refuse a sum- 
mons ‘hat. in this case, it having appeared 

that the summons was applied for, not bona 
file, but in order to harass t‘be witness and 
attempt to gain an undue advantage over the 
witness who was a party to the suit, the kwer 
Court (the single Judge of the High Court) was 
right m refusing the summons on the ground 
that it would result in an abuse of prooess; and 
that the appeal lay under the Latters Patent ; 
the order of the single Judge was a judgment 
because it was an adjudication on the un- 
doubted right of a litigant to the suit to insist 
on the appearance of a witness in Court 
VEERABADRAN CHETTy v. Nataraja Desi- 
KAr, 28 M 28 = 14 M.L.J, 329 
M. 60 = 3 II. L T. 246, D.; 11 Bom. L.H 241 ] 

(18361-0. 26, rr. 1, 2, 3, 4 and s. 76 (=Ciu. 
Pro. Code. 1859, s. 175).— Instructions relative 
to the issue of Commissions under Act VIII of 
1859, s. 175, for the examination 0 f witness 

KH.C L,es&0?r3. FebrUary * 18?2 ‘ * *■’ 

, n ^ 483 J > ) ~°- 26, r - * *?d sell. 2, r. 1 < = ss . 383i 
506 Civ. Pro. Code, lM2)-Arbitralion^ 
Reference of a case to an arbitrator- Powers of 
(lie Court to issue commission for examination 
of witnesses When a case is referred to arbitr- 
ation, under s. 506 of the Civ. Pro. Code, it is : 
competent to the Court to issue, under s 383 
of the Cade, a commission for the examination 
of witnesses. Rabiabai V. Rahimabai, 7 
Bora, L.K. 560, 


°-™ ^ ( = 1882 s - 984 = 1877, s, 384 

— 1039 f ■ • 1 / 3 . 

(4837-rt) 0. 26. r. 2 — See NOS. 1537, 2787-a 

4836, supra . * 


0. XXYI, r. 3, 1882, 8. 385 = 1877 ■ 385 

= 1859, s. 75.) ’ 


(4837 b)-0. 26, r. 3 — See NOS. 1537, 2787-a 
4836, supra. * 

a . X 5» V1, r * 4 ( = 1882 > s. 386 = 1877, e, 386 

1859, 8# 175* 

See Commission. 

(4838)— O. 26, r. 4 — See LIMITATION ACT 
1903, art. 171, 6 B. 26. 

f4838-rt’— O. 26, r. 4t—See NOS, 1537, 4835 
4836, supra. * 

0. XXYI, r. 5 ( = 1882, s. 387=1877 

s 887=1839, bs. 177, 178). 

See COMMISSION. 

(4833-6) O. 26, r. 5 — See No. 3049 a, suora 

(4839) — 0. 26, rr. 5, 17 ( = ss. 387. 399, Civ. 
Pro. Code, 1882 )— Evidence on commission of 
witness in foreign territory — S. 13, Act X of 
1873 (Oa//i?) — Practice. — A commission rightly 
issued under s. 387, Civ. Pro. Code, 1882, by 



2211 


THE ALL INDIA DIGE8T. 


2212 


GiY Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continudd. 

tbe High Court, for examination of a witness 
in French territory, and executed in accordance 
with the provisions of s. 399 of the Code, is pro- 
perly issued and exeouted. The evidence of 
such witness is admissible and s 13, Aot X of 
1873. has no application. KADAMBINI DASSI 
v. KUMUDINI DASSI, 30 C. 934 = 7 C.W.N. 806. 

(4840) — 0. 26, r, 5, O. 48, r. 3 ( = Civ . Pro. 
Cede , 1882, ss. 367, 644 \— Warrant for wrest 
of judgment-debtor, by whom to be signed . — 
Bigned by Judge, necessity. Form No. 154, 
soh. IV, Civ. Pro. Code, 1882. as tbe provision 
for variation in s. 644, Civ. Pro. Code, shows, 
oannot be taken as implying a direction that a 
warrant for arrest, in particular, must be sign- 
ed by the Judge himself. THE DEPUTY 

Legal remembrancer v. Mir Sarwa- 

RJAN, 6 C.W.N. 845. 

0. XXVI, r. 7 ( = 1882,8. 389 = 1877, s.389 

= 1859,8. 179). 

See Commission, 

(4840 a)— O. 26, r. 7— See NOS. 3075-c, 
3141-a supra, 

(48411—0. 26, rr. 7, 8 ( = $s. 389, 390. Civ . 
Pro. Code, 1822)— Evidence taken on com- 
mission , when evidence insuit—Meanvig of 'for- 
ming part of the record in s. 389. Evidenoe 
taken on commission does not become evidence 
in the suit until the same has been tendered and 
read as evidenoe in tbe 6uit by the party in 
whose behalf it has been taken. In the goods 
of Gouri Prosad KUNDU, HEMANTa 
KUIvIARI V. BANKU BEHARI SllvDAR, 9 C W.N. 
794. (8 B.L.R. 102, Appendix ; 3 C.W.N. 

ooxxxix, Dus.\ 7 C.W.N. 786, F •) [D., 35 C. 
28, 36 C. 666 = 13 C.W.N. 525.] 

(4842) — 0. 26, rr. 7 and 8 (=ss. 389 

390, Civ. Pro. Code, 1882) — Evidence of 
purdanashin lady taken cn commission on 
behalf of defendant — Plaintiff's right to 
refer to such evidoi:e— Practice. — Under the 
provisions of s. 389, Civ. Pro. Code, ovideuco 
takeu ou commission shall, subject to s. 390, 
form part of the record in the suit; and any 
party is entitled to refer to such evidence as a 
matter of record. Thus, whore tho defendant 
examined a purdanashin lady on commission, 
and the deposition was filed in the record, but 
tho defendants refused to tender if, it. was hold, 
that tho plaintiffs were entitled to read it ns a 
part of thoir oaso | and that there was nothing 
in s. 369, Civ. Pro. Code, to prevent their doing 
so. Held, also, that, such a procedure was 
in accordance with mofussil praofice. Man 
GOBINDA CHOWDHUKY v. S II ASH INI) RA 

Chandra Chowdhuri, 35 c. 28. f.-hw. 36 

C. 666=13 C.W.N. 525. .1 

(4842-a)— 0. 26, ? r. 7,8 [ = Civ. Pro. Colt . 
1859, s. 179)— Ls( by one j'irty (f tii.it n:e 
taken under commission by another party.— The 
evidonco of a defendant taken under a oomims- 


Ciy IPro. Code (Acts ¥ of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

his oase. Having been put in, the deposition 
under s. 179, Aot VIII of 1859, beoame part of 
the reoord. DWARKANATH DUTT v. GuNGA 
DaYI, 8 B.L.R. App. 102, [Diss., 9 C.W.N. 

794 ; F. t 5 C.L.R. 109, 26 0. 391 = 3 O.W N. 
ccxxix, Appr. ; 36 C. 566 = 13 C.W.N. 525 ; R. t 
35 C. 28.] 

0. XXVI, r. 8 ( = 1882 b. 390 = 1877, I. 390 

= 1859.s. 179.) 

(4842-a-l) — 0. 26, r. 8 —See NOS. 3075-c, 
3141-a, 4841, 4842, 4842-a supra. 

0. XXYI, r. 9 ( = 1882, b. 392 = 1877.8.892 

= 1859, 83. 180, 307). 

See Commission. 

Sec Local investigation. 

(4843) — 0. 26, r. 9 ( = Ciu. Pro, Code , 

1882, s. 392)— Lccai investigation— Comrois- 
sioner, trial of issues not to be delegated to .— The 
local investigation contemplated by 8. 392, 
Civ. Pro. Code, presupposes the exietenoe 
of some independent evidenoe on reoord whioh 
requires to be eluoidated, and the Court ought 
not, therefore, to delegate, to a Commissioner, 
under the seotion, the investigation of any 
material issue whioh it is bound to try. Tho 
seotion has reference to the investigation of 
suoh questions as those relating to the identifica- 
tion of lands, or houses, their physical features, 
market value, etc., but not to questions of 
title to, and possession of, the lauds themselves. 
SANGILI v. Mookan, 16 M. 350 = 3 M L.J. 137. 

(4843- a) — 0. 26, r. 9 ( = Civ. Pro. Code , 1859, 
s. 180 )— Deter initiation of a commission , tutus 
not to be referred to generally.— When issues are 
fixed, they ought not to be referred generally 
for the determination of a oommission ; a com- 
mission can only report on some matter in dis- 
pute or in evidence. HYDER BHAH v. JAFIR 
Shah, 11 PR. 1868. 

(4844) -0. 26. r. 9 ( = Cio. Pro. Code, 1882, 
s. 39J)— Lo:al inquiry — Judge— Judge's duty 
—Difference bctiaen eld and new Cedes.— 
S. 392 of the old Code implies that a Judge may 
hold a local investigation. A commission is 
to issue for the purpose of local investigation 
only when suoh investigation cannot be con- 
veniently couduoted by the Judge in person. 
Wheu a Judge makes a local investigation, 
he should put the result on record, so that tha 
parlies may see what he considers established. 
A Judge should not bold a loc\l investigation 
with a view to gather information which ha 
might use as the foundation of bis judgment. 
He might iuspect. tho locality with a view to 
euablo him to uuderstaud the evidence. Bttt 
i it any additional informaiiou was required, tha 
proper course would be to appoint a Commit* 
i sioner under s. 392 of the Code, whose report 
might be used iu evidence aud who might be 
■ examined as a witness. Tho difference between 
the old Code and the now Code referred to. 


siou, may bo read on behalf of tho plaintiff, 
without tho deposition boing put iu as part ot 


RaIKI HORI GHOSE v. KUMUDINI KANTA 

Grose, 15 C.L.J. 138. 
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(4850) — 0. 26, rr. 9, 10, 11, 12, 18 ( = Cit>. 
Pro . Code , 1869, 35 . 180, 181)— Quarterly 

returns of receipts and disbursements, on 
account of Civil Court Ameens and other 
Commissioners appointed under Aot VIII of 
1859, ss. 180 and 181. Civ. Cir. No. 12 of 8th 
April 1872. 17 W.R.H.C. Rules and Ore. 11. 

0. XXVI, r. 10 ( = 1882, s. 393=1877, 

8. 393 = 1859, s. 180.) 

See COMMISSION. 

See Local investigation. 

(4850-a) — 0. 26, r. 10— See NO., 4845. 4846, 
4847, 4848, 4849, 4850 supra. 

(4851) — 0. 26, r. 10, s. 99 ( = ss. 393 and 578, 
Civ. Pro. Cede , 1877— Omission to -file record 
of evidence with report of local commission — 
Effect.— Under e. 393 depositions of witnesses 
examined on commission must be recorded and 
filed with the report. A failure to do so will 
be oured under s. 578 when no objection is 
taken till the stage of second appeal. GANESH 
Ram v. Banja, 61 P.R. 1882. 

0. XXYI, r. 11 ( = 1882, a. 394 = 1877, 

S, 394 = 1859, 8. 181.) 

See accounts. 

See Commission. 

(4852)— 0. 26, r. 11 ( = Civ . Pro. Code . 1882, 
s. 394 ) — Suit fer account . — In a suit for an 
aooounfc the usual and proper course is first to 
ascertain if the defendant is liable to account 
to the plaintiff ; if so, the Court appoints a 


Civ. Pro, Code (Acts Y of 1908, XIV of 1882 

* of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

26 ‘ r ‘ 9 ~~ Se3 N 0. 3107 -a supra- 
(4845)-— O. 26, rr. 9 and 10 ( = s. 180. Civ 
Pro. Cede, 1859)— Deputy Collector— Examin’ 1 
ation of witnesses by Civil Ameen.— S. 180, Civ. T 
Pro. Code, as applied to Aot X, oases allows 
Courts of first instance the widest discretion in 
regard to looal investigations ; and a Deputy 
Oolleotor may depute a Civil Ameen to examine 
witnesses in a suit for enhancement. GOUR 

K0Y V * RASH beharee Dutt, 

10 W.R. 43 = 1 B L.R.S.N. 1. 

(48461—0. 26, rr. 9 and 10 ( = Civ. Pro. 
Code, 1859, s,180). — Ziliah Judge’s sanction not 
Deoessary to subordinate Civil Courts issuing a 
Commission of inquiry under Aot VIII cf 
1859, s. 180, Civil Cir. No. 4 of 15th Februarv 
1872. 17 W.R H.C. Rul. & Or. 2 

(4847)— O. 26, rr. 9, 10— See AMEEN, 1 B. 
L.R.S.N. 1 (6', 9 W.R. 566, 17 W.R. 473, 
Note, 6 W.R, 254, 

(4848)— O. 26, rr. 9, 10— See COMMISSIONER 
FOR TAKING ACCOUNTS. 3 N.W.P, 217. 

(4849)— O. 26, rr. 9, 10— See EVIDENCE— 

Miscellaneous Documents, 13 W.R. 113, 

9 W.R. 601, 15 W.R. 29J, 8 W.R. 267, 8 W. 

R. 287, 12 W.R. 136. 


Oiv. Pro Code (Acts Y of 190B, XIV of 1832, 

x o 1877 XXIII of 186! and VIII of 
1859) — continued, 

day for the defendant to file an acoount ; then 
another day is fixed, giving plaintiff time to 
* lam . ltJ , e the account and to file anv objeotion 
" h t "£ be “ ay . b ( av ® t0 maka the accounts 

put in by the defendant, Then the Courc fixes 
another day if that oourse be necessary, to 
ascertain if the acoouuts filed by the defendant 
are correct and to do this the Court allows the 
defendant to make out, if he can, by papers 
lulls, books and witnesses, that each item to 
which the plaintiff objeots is oorreof, and also 
allowing the plaintiff, if be can, to show tha? 
each item entered is not correct, or that items 

nr 0 tw ^ hi ° h ° U ® ht t0 ha - been shown* 
or that the evidence whioh the defendant pro- 

auces in support of the items objected to is not 

sufficient to justify the Court in aocepting that 
item, or these items, as oorreot. The Court 
then goes through the acoount item by item 
and finally arrives at the amount whioh on 

ant !n , t„ en0 V ^« arS ‘° be due the ^fend. 
ant to the plaintiff. And if the plaintiff has 

asked, as he might and should ask, for a decree 

'°', tb ° a “ ount80 / ound due, the Court pro- 
ceeds to decree that amount. It is only when 

the aooounts are very large, and the disputed 

!n fnnlf r t DUm n° US ’ ^ ,he C ° Urt > S justified 

in appointing a Commissioner. Ebrahtm v 
SHABAN, L.B.R. 1872-1892, 300 


3 M. 8 259. °' 26 ' r ‘ 11-See Commissioner, 

(4853-0)— O. 26, r. 11— See No. 4850 sunra 
AND No. 4879, infra. supra, 

(4854) 0. 26, rr, 11, 12 ( = Civ. Pro CnAo 

1889, ss 394, 395)—Eiport of Commissioner- 
Order confirming the report- Appeal-Appellate 

Court, power of, to deal with findings of f acl by 
the Commissioner. -Pet Prinsep and mil IT 
'Maclean, C J.. dissenting). In an appeal from 
a judgment and order confirming the report cf 
a commissioner appointed under s, 394 Ciy 
Pio. Code it is open to the Court of appeal to 
deal with the report on matters of faot and its 
powers are not limited to questions of principle 
when examining suoh report. (6 Bom. H C 149 
6 M.H.C, 36. Ref(r,edto). The Court, whether 
of first instance or of appeal, must be satisfied 
with the proceedings of a Commissioner before 
it accepts them, and the fact that the judgment 
of the first Court is in affirmance of the report 
of a Commissioner does not affect the powers of 
the Court of appeal- (4 C.W.N. 808 = 28 C, 1 D • 

1 I. A. 346, R .) Per Prinsep , J, — The report of 
a Commissioner requires affirmance by an order 
of Court to make it operative and cannot be re- 
garded as a judgment of the Court. Per Hill 
J - .— Under e. 395, Civ. Pro. Code, the report of 
a Commissioner it accepted by the Court is only 
evidence in the suit of faofcs found by him, but 
is not deoisiou upon it, nor can it be treated on 
the same footing as the verdict of a jurv (4 Uiff 
683, 4 C.W.N. 808, D.) 19 Q.B.D. 155 R) 
Per Maclean , C.J.—lt there has been a fair 
investigation of the matter by the Registrar 
and his finding has been confirmed by the 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Judge of first instauoe, the Court of appeal ought 
not to interfere exoept on the strong ground of 
mauifest error or manifest abuse. It should 
not interfere merely on the ground that if the 
matter was res Integra it would have been 
disposed to attaoh more weight to this or that 
particular piece of evidence. R. M.8. CBETTY 
v. MAHOMED ESSA SAHEB, 5 C.W.N. 692. 
(1 C.W.N. 808. Referred to.) 

(4955) — 0. 26. rr. 11 & 12— See COMMIS- 
SIONER FOR TAKING ACCOUNTS. 6 B.H.C.A.C. 
149. 

(4856)— 0. 26, rr. 11, 12, 18— See COMMIS- 
SIONER, 1 M.H.C. 1. 

(48571-0. 26, rr. 11, 12, 18— Sec COMMIS- 
SIONER FOR TAKING ACCOUNTS, 1 M.H.C. 

418, 0. XXVI, r. 12 (1882, s. 395 = 1977. s. 395 
= 1859, s. 181.)' 

(4657-a) — 0. 26, r. 12— Sec NOS. 4850, 4854, 
4855, 4856, 4857. supra AND No. 4879, infra. 

0 XXYI, r. 13 ( = 1882, s. 396 = 877, 

B. 396). 

Sec Commission, 

Sec Partition. 

(4858) — 0. 26, v. 13 ( = Ci v. Pro. Code , Act X 
of 1877, 9. 396)— Interpretation. — The intention 
of the seotion is, that, upon the first, hearing of 
a suit, the Court shall determine whether the 
plaintiff is entitled to a partition, and shall 
ascertain who the several persons interested in 
the property are, and shall direot by a prelimi- 
nary deoree or order that Commissioners bo 
appointed to make the partition. — Per Ponti- 
fex, J. Gyan Chunder Sen v Durga 
Churn Sen, 7 C. 318= 8 C.L.R. 415. [R,, 12 
C. 275.] 

(4858-a) — 0. 26, r. 13— See NOS. 60, 82, 150, 
344, 1085, 2917-a, siq>ra . 

(4859) — 0. 26, rr. 13, 14 (=(’/ v. Pro. Code, 
1882, s. 396) —Proceed nips under — Nature — 
Tailing of such proceedings in execution 
The proceedings contemplated by e. 396 of 
tho Civ. Pro. Code are proceedings in a 
3uit, before the passing of tho dooreo, in 
order to enable the Court in that suit to 
determine exactly tho terms of that dooroe. 
Where suoh proceedings were left to betaken in 
execution, it was troated as an error in point of 
form, and tho further proceedings taken after 
the decree doolaring tho rights of the several 
parties, were, (following the procedure in 7 0. 
318 = 8 C.L.R. 415) regarded as proceedings to 
obtain a deoreo on further consideration. Hlioo* 
BUN MOYI DABEA v SllUKUT SUNDEKY DE- 
BEA. 12 C. 275. 

(4960)— 0. 26. rr. 13 and 14 (=s. 896. Civ. 
Pro. Code, 1882) — Conrnission — Partition — 
Proposing a numler o/ schemes . — It is not 
competent to a Court, under s. 396 of tho Civ. 
Pro. Code, to appoint only one commissioner 
to effect a partition. It is not contemplated by 


Civ. Pro. Code -Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

s. 396 of the Civ. Pro. Code that the commis- 
sioners should propose a number of sohemes 
and ask the Court to choose any one of them. 
BHIWAJI V. NARAYAN, 6 Bora. L.R. 316, 

(4861)— 0. 26, rr, 13 and 14 Isolds, 396) 

— Older fixing plaintiff's share — Appeal.— The 
order of a Court, fixing plaintiff’s share and 
direoting partition is not appealable and it 
cannot be considered a deoree within the mean- 
ing of s 2 of the Code of 1882. PARMA NAND 
v. RUP CBAND. 37 P.R. 1896. 

(4862)— 0. 26, rr. 13. 14 [ = old s, 396)— 
Partition' suit —Determination of parti:ular 
properties decreed bp executing Court.— Though 
there are oases in whioh a Court should speoily 
in a partition-deoree, the particular properties 
which ought to form tho shares decreed, it is 
not neoessary that, in all oases, speoifis shares 
must be deolared by metes and bounds in the 
decree itself and may iD oertain cases be deter- 
mined in execution. GANGA RAM v. GUB 
8ARAN DAS. 31 P.R. 1887. But sea GOPaL 
Das v. Mussammat Gulab Devi, 70 P.R. 
1897. (45 P.R. 1882, Cited.) [R., 9 P.R. 

: 1901 = 1 P.L.R. 1901.] 

(4863) — 0- 26. rr. 13 and 14 (=oids. 396) 

; — Commission — Courf’s pacer (o issue to 
single person — Estoppel. — This seotion oon* 

! templates an order ascertaining tbo property 
, to be divided, the parties interested, their 
1 several rights therein ; and provides for the issue 
1 of a commission to make partition and on the 
! commissioner’s report for the drawing up of a 
i deoree. If the parties have acquiesced in the 
I irregular proceedings, they are estopped by 
their own oonduct from taking objootion to 
such proceedings after their conclusion merely 
on the ground of their irregularity. An order 
deolaring tho rights of the parties in a partition 
1 suit is not appealable. It is incompetent for a 
Court, to appoiut only one Commissioner to 
effeot a partition. But the parties may waive 
their right to have more than oue commis- 
sioner. Kanshi Nath v. Bulaki das, 121 
P.R. 1893. (7 0. 318, R.) [F. t 37 P.R. 1896 ; 

! R.,29 P.R. 190S = 7i P.W.R 1907=61 P.L.R. 

; 1907.] 

(4864)- 0. 90, rr. 13, 14 ( = s. 396, Civ. Pro . 

| Cede, 1882 )—!/ exhaustive— -Judgment , loss of 
! —Re-xcritinq judgment— Partition suit, lots — 

! Drawing lots— Lots, drawing of — S. 72, Estates 
Partition Act. — Where a judgment has been 
! lost, it is open to the Judge to re-write from 
memory tho substance of it. It oannot be ex* 

I pected that tho Civ. Pro. Code would provide 
for such a contingency. Scmble : A Judge, in 
! making allotments iu a partition suit, should 
j not draw lots in the manner provided by s. 72 o! 

the Estates Partition Act (V of 1897), but should 
i follow the procedure laid down iu s. 396 of the 
I Oiv. Pro. Code and make tho allotment of the 
shares alter a full consideration of the rights 
and objections of different parties. NARSINQH 

narain Singh y. Harkhu Singh, 8 C.L.J. 

821. [J?., ll C.L.J. 243.] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1885, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(48651-0. 26, rr. 13, 14 ( = s. 396, Civ. Pro. 
Code, 1882) — Suit for partition of immoveable 
property— Commissioner appointed to make par- 
tition — Court not competent to modify Com- 
missioner's report. — Where, in a suit for parti- 
tion of immoveable property, a Commissioner 
has been appointed under s. 396 of the Code to 
asoertain the shares of the parties, the Court, 
when passing its final decree, must either acoepi 
or rejeot the report of the Commissioner, but is 
not competent to modify it. JANKI Prasad v. 
Gauri Bahai, A.W.N. 1905, 188 = 2 A.L.J. 
709 = 28 A. 75. (A.W.N. 1898, 45, R.) 

(4866) -0. 26, rr. 13, 14 ( = s. 396, Civ. Pro. 
Code, 1882 ) — Partition— Commission to make 
partition--lssue of commission to one person only 
— A Court issuing, under s. 396 of the Codo, a 
commission to make partition of immoveable 
property not paying revenue to Government, 
cannot Iprally issue suob commission to one 
commissioner only. Per Richards , J. — 'But 
there is nothing to prevent the parties to parti- 
tion proceedings, agreeing that one commis- 
sioner only should be appointed ; nor does it 
follow that all the partitions that have been 
made are invalid by reason of the fact that only 
one commissioner has been appointed. MUL- 
chand v. Muhammad ali Khan, A.W.N. 
1907, 32 = 2 M.L.T. 68 = 4 A.L.J. 76 = 29 A. 
235. 

(4667)- 0. 26, rr. 13, 14 ( = s. 396, Civ. Pro. 
Code. 1882) — Decree in a partition- suit — Appli- 
cation for divisio n by mites and bounds, whether 
one for exe:ution of the decree - L ; nutation Act, 
sell. 11, arts. 178 and 179. applicability of — 
Right of judgment- debtor to plead bar by limit- 
ation of a previous application ordered without 
objection — ‘Res judicata.’ — The decree of the 
Muneiff, in a suit for partition by metes aud 
bounds, was defective as a final deoree for 
partition, since the Munsif, who could have 
indicated, in the deoree, the exact portion of 
share, which was to be given up to the plaintiff, 
omitted to do the same and the deoree did not 
specify suoh share by metes and bounds. 
Held, until the exaot position of the plaintiff’s 
share was indicated and a final decree passed, 
accordingly, as contemplated by s. 396 of the 
Code, there was no deoree, whioh the Court 
oould exeoute; and applications towards effect- 
ing a partition before suoh final indication 
would constitute proceedings in the suit itself 
and not in execution of the decree as pointed 
out in Dwarkct Nath Misser v. Barinda Nath 
Misser (22 C. 425, F.) The applications above- 
mentioned were not applications to which the 
Limitation Act would be a bar since the defeot 
in the deoree to oure whioh they wore made 
was one whioh the Court itself was bound to 
oure without any formal application by the 
parties. (28 M. 127, F.) Held, also, where an 
order for execution has been made by a compe- 
tent Court on a previous application for execu- 
tion, alter due service of notioe od, and with- 
out any objection by, the judgment-debtors, it 


Civ. Pro. Code (Acta Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

could not afterwards be pleaded on a subsequent 
application. that the previous application was 
barred. DURGA DAS v. FaQIR CHAND, 47 P. 
R. 1906 = 86 P.L.R. 1907. (Q C. 151, 6 B. 54, 
24 A. 282 and 24 M. 669, R.) 

(4868)— O. 26, rr. 13, 14 ( = s. 396, Civ. Pro. 
Code , 1882) — Final decree — Suit for partition — 
Lands not paying revenue to Government - Par- 
tition by metes and bounds — Court, competency 
of i to act of itself. — Where in a suit for parti- 
tion of lands not paying revenue to Government, 
there had been no partition by metes and 
bounds effected, under e. 396, Civ. Pro. Code, 
so that the final deoreo contemplated by that 
seotion had not been passed, held that the suit 
was to be regarded as still pending, the Distriot 
Judge still being bound to pass the final deoree, 
under e. 396, and that it was not open to the 
plaintiff to bring a fresh suit for partition. The 
Court is competent to pass the fiaal decree, for 
partition, under s. 396. Civ. Pro. Code, even 
without the application of the parties. TOGA- 
RAM APPADU PATNAIDU V. TOGARAM VEN- 
KATA RANGA RAU, 18 M.L.J. 23 = 3 M.L.T. 
328. (25 M. 277, 28 M. 129, 22 C. 425, P.) 
[Appr., 8 M.L.T. 295 ; R., 31 M. 540 = 5 M.L. 

T. 222.] 

(4869)— 0. 26. rr. 13, 14 ( = s. 396, Civ. Pro. 
Code, 1882) — Suit for partition — Preliminary 
decree in plaintiff's favour —Resistance to Com- 
missioners— Ref usal of plaintiff's application for 
re-issue ( f Commission — Court's power. —Where 
the Court of first instance, in a suit for parti- 
tion, made a preliminary decree, partially in 
the plaintiff’s favour, but the plaintiff resisted 
the Commissioner appointed by the Court and 
objected to his preparing a plan for the parti- 
tion, and the Court thereafter refused the 
plaintiff’s application for the re-issue of the 
commission and entirely dismissed the suit, 
the Court below having in appeal upheld the 
order of dismissal, hell tlat, as the Court of 
first instance had passed a preliminary decree 
decreeing apart of the plaintiff’s claim, it had 
no authority to nullify that decree by totally 
dismissing that suit, and that under the ciroum- 
stanoes the Court ought to have acceded to the 
request of the plaintiff to re-issue the commis- 
sion and to have seen that the order was 
obeyed. MASUM UN-NISSA v. LATIFAN, 7 A. 

L J. 196 = 5 Ind. Cas. 872 = 32 A. 319, 

(4870)— 0. 26, rr. 13, 14 ( = s. 396, Civ. Pro. 
Code, 1882) — Partition suit how long to be 
deemed to be pending. — A partition-suit must be 
considered pending until the final deoree under 
s. 396 is passed. TOGARAM APPADU PAT- 
NAIDU V. TOGARAM APPA DASWAMI PAT- 
NAIDU, 8 M.L.T. 295 = 8 Ind. Gas. 393. (18 

M.L.J. 23, F.) 

(4870 -a)--0. 26, rr. 13, 14 ( = Civ . Pro. Coder 
1882, s. 396 ) — Examination of witnesses— 
Party's right to the issue of a commission — 
party to a suit is entitled as of right to the 
issue of a commission to examine a witness 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

beyond the prescribed distance, apart from the 
question whether he would have ultimately 
berufi'.ed by it. It would be at his own risk 
that the commission would be issued. SlTAM 
MA v. SUBRAYA. 21 M.L.J. 889. (15 W.R. 
417, R.) 

(4871)— 0.26, rr. 13, 14 — See ACT IV OF 
1893, s. 2, 5 C.W.N. 128. 


(4872)— 0. 26, rr. 13, 14— See EXECUTION 

of decree— General, a.W.N. 1903, 187. 

(4673)— 0. 26, rr. 13, 14 — See EXECUTION 
OF DECREE — MODE of EXECUTION, 19 A. 
194 — A.W.N. 1897, 16. 

(4874)— 0. 26, rr. 13, 14— See 8TAMP ACT, 
1899, s. 2 (15), 7 Bom. L.R. 308 = 29 B. 366. 

(4875)— 0. 26. rr. 13, 14. s. 100 (=ss. 396 
and 584, Civ, Pro. Code , 1882) — Appointment of 
Commissioner — Not necessary in every partition 
suit— Parties concluded by cmduct— Objection 
taken for the first lime , in second appeal.— It is 
not neoeseary, in every case wherein a deoreo 
is made for the partition of immoveable pro- 
perty not paying revonue to Government to 
appoint a Commissioner under s. 396, Civ. Pro. 
Code. The seotion clearly contemplates a dis- 
cretion in the Court. In the present oase, it 
was dear that neither the Court, nor the 
decree-holder thought it neoessary to postpone 
the execution of the decree until a Cnmmis- ! 
sioner was appointed. (18 M.L.J. 23, Diss.) A j 
partition deoree is not to be considered pending, 
until action is taken uuder s. 396. Tho con- 
tention, that tho bar of limitation to tho 
oxeoution of deoreo is saved by tho petition- 
er's attaining majority only reoeotly could not 
be allowed in second appeal, as it depended ou 
a question of fact whioh should have been 
established in the Courts below. KRISHNAMA- 

CHARIAR v. KUPPAMMAL, 31 M. 840 = 5 M L. 

T. 222. 

0, XXYI, r. 14 ( = 1882, s. 396 (2) (3) = 

1877, 8. 396 (2) (3).) 

(4875-a) — 0. 26, r. 1 4 — See Nos. 60, 115 j 
344, 1085, 2917-rt, 4859, 4860, 4861, 4862. 486*1 ! 
4864, 4865, 4866, 4867, 4868, 4869, 4870, : 

48/0 a, 4871, 4872, 4873, 4874, 4876, supra, 

~ 0. XXYI, r. 15 ( = 1882, s. 397 = (1877 s 

397 = 1859 8.182,) ' ' i 


(4875 6) — 0. 26, r. 15-See No. 10SG. supra 

ro ( r 7 i G s^P' 2 i 6 k 15 ’ 1G ' ( = s - 18? - c "~ ■ Prc 

C ° d . e : ,l H T ^— Abn <0’W‘t 0 (suit under s. 18a o 

i«L VIT L '869 Fresh suit wider Act X o 

ih0 bolnR no Provisions, correspond 

“imi 118 " 3 371 of Aot X of 1877 1U tb 

fno ,.l 85 , 0, n “'V 1 dcoliued ^ted under s 
1U2 of tho latter, does uot bar a fresh suit upoi 

ho same cause of aotion, brought after Aot X o 
M.7 “v” 6 >ulo foroe. PALLUKUNATH RAMA1 

SEdS, a « SB1 


CIy. Pro Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIIL of 1861 and VIII of 
1859)— continued. 

0. XXYI. r. 16 (=1882, a. 398 = 1877, 

s. 398 = 1859, s. 182.) 

See COMMISSION. 

(48771-0. 26, r. 16 ( = 5. 398, Civ. Pro . 
Code , 1882) — Account, Commissioner to examine 
— Commissioner's duty— Commissioner, when 
to lake evidence under s. 398, Civ. Pro. Cede— 
Commissioner , not a Judge or an Arbitrator- 
Decision of Commissioner , value of.— On aa 
application by the parties, the appellate Court 
ordered a oertain vakil to be appointed Com- 
missioner with powers under s. 398, Civ. Pro. 
Code, to examine the accounts and objections 
to the same aud it was further ordered that the 
vakil should submit to the Court his report on 
the said accounts and objections. Held, that 
the object of the order was to refer to the Com- 
missioner the examination of the aooounts for 
the purpose of enabling the Court to see what 
the aooounts were, and tho duty of the Com- 
missioner was to make out an aooount, showing 
to the Court exaotly what the aooount, in the 
books stood and nothing else. The business of 
the Commissioner was praotioally to plaoe him- 
self in the position of an assistant to the Court, 
so as to give tho Court all the information 
whioh the accounts gave and thus to enable the 
the Court to oome to a dooision. Held , furthsr t 
that, under s. 398 of the Code, the Commis- 
sioner is entitled to take evidence in the 
matter referred to, so as to be able to report to 
the Court for the purpose of enabling it to give 
a judgment on the points at issue. The Com- 
missioner cannot deal with the oaso as if he 
is the Judge or an arbitrator appointed by the 
parties. If the Commissioner’s report does not 
show what the accounts are, but merely con- 
tains a decision in favour of one party, tho 
report is waste paper and is of no assistanoe to 
the Court whatover. TlNOOWRI DEBl v. 
8UTTYA DOYAL Banerji, 6 C.L.J. 108. 

(4877-a) — 0. 26, r. 16 — See No. 4876, supra. 

0. XXYI, r. 17 ( = 1882, b. 399 = 1877, 

8. 399). 

See Commission. 

14878)— 0. 26, r. 17 —S(€ PRACTICE AND 
PROCEDURE, 28 C. 404. 

(487S-a)— 0. 26, r. 17— See No. 4839, supra. 

0. XXYI. r. 18 ( = 1882, b. 400 = 1877, 

s. 400 = 1859, 8. 161). 

See Commission. 

(4879-6)— 0. 96, r. IB— See NOS. 82. 4950, 
4956, 4857, supra. 

(4873) — 0. 26. rr. 18, 11, 12— See COMMIS- 
SIONER FOR TAKING ACCOUNTS, 1 I.A. 346. 

(4880)— 0. 26, r. 18, 0. 33. r. 11, 0. 32, rr. 
5, 3, 6 (2) — See MINOR— SUITS BY AND 
AGAINST MINORS, 13 B. 234. 

0. XXYII, r. 1 (New), 

(4890-a)— 0. 27, r. 1 -See NOS, 1539, 1574, 

supra , 
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<j\v. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

C. XXYII, r. 2 ( = 1882, s 417 = 1877, 8. 417 

= 1859 ss. 17, 26). 

(4890-6)— 0. 27, r. 2— See NOS. 1584. 1585, 
2705, 2719, 2720, 2721, 2721-a, 2787, 2787-6, 
2787-c, supra. 

0. XXYII, r. 3 ( = 1882, b. 418=1887, s.418 

= 1859, s. 26.) 

(4880-c) — O. 27, r. 3 — See NOS. 2787, 2787*6, 
2797 c, supra . 

0. XXYII, r. 6= (1882, s. 421 = 1877, fl. 421 

= 1859, e. 67.) 

(4880-d) -O. 27, r. 6 — See NO. 1574, supra. 

0. XXIX, r. 1 ( = 1882, b. 435 = 1877, 

s. 435=1859, s. 26.) 

(4881)— 0. 29. r. 1 ( = Civ. Pro. Code, 1882, 
s. 492) — Injunction restraining Revenue Court 
from continuing partition proceeding pending 
appeal.— Held, following 57 P.R. 1 899 ; S.C., 
P.L.R. 1900, p. 60. that the Chief Court is not 
competent to issue an injuuotion restraining a 
Revenue Court from continuing partition pro- 
ceedings pending the decision of appeal against 
the deoree of a Civil Court filed in the Chief 
Court in which the question of title as to the 
property under partition is in dispute. KHUSHA- 
LA v. DIT MaD, 133 P.L.R. 1903. (4 C. 380, 

F.B., 26 M. 168, 12 C. 515, R.) 

(4892)— 0. 29, r. 1 ( = Civ . Pro. Code , 1882, 
s. 435) — Verification on behalf of Corporation — 
Defective verification— Objection in the first 
Court — Appellate Court. — Where a petition by 
the Bank of Bengal was verified by a person 
described as the Officiating Inspector of Bran- 
ches, Bank of Bengal, and there was nothing 
to show that he was not the officer authorised 
to sue or verify the petition on behalf of th9 
Bank at Chittagong, or that he was not able 
to depose to the facts of the case, held that the 
petition was properly verified under s. 435, Civ. 
Pro. Code. If objection is taken to defective 
verification at an early stage when the oase is 
on trial in the first Court, the petition or the 
plaint may be returned for the purpose of reme- 
dying the defeot ; but in the appellate stage, if 
there is no reason to suppose that anybody is 
prejudiced by the defective verification, it will 
not be taken as a ground for returning the 
plaint for amendment, or for refusing the 
relief, on the basis of the alleged defeot in the 
plaint. RAM KOMAD SAHA V. BANK OF 
BENGAL OF AKYAB, 5C.W.N. 91, (18 A. 396, 

22 A. 55, F.) 

(4893)— 0. 29, r. 1 ( = s. 435, Civ. Pro. Code, 
1882) — Suit by association — Secretary— Arti- 
cles — Conditions of retirement. — A Secretary of 
an Assooiation oannot under s. 435, sue on behalf 
of the Assooiation unless it is laid down in the 
Artioles of Assooiation. Where one of the Arti- 
cles of the Assooiation provides that a member 
resigning his membership must pay all sums 
due by him to the end of the resigning month, 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

a member designing to withdraw from the 
Assooiation mu9t oomply with the condition 
laid down therein and unless it is complied with, 
he will not cease to bo a .member, NORTHERN 

India Trades association v. Matthews, 
58 P.R; 1886. 

(4884)— 0. 29, r. 1 ( = s. 435, Civ. Pro. Cole , 
1882)— Power of Secretary to sue on behalf rf a 
registered Corporation. — A Secretary to a Cor- 
poration oan subscribe and verify the plaint on 
hehalf of the Corporation if the latter was 
incorporated under s. 26 of the Companies Act, 
1882. Northern India trades associa- 
tion v. Laurie, 43 P.R. 1885. 

(4885)- O. 29, r, 1 — Unincorporated Sooiety, 
suit not maintainable by, in the name of officer 
or agent — See PLAINT— GENERAL, 16 A. 420 
= A. W.N. Ib94, 154. 

(4886)— 0. 29, r. 1— See PLAINT— FORM AND 
CONTENTS OF PLAINT, 20 A. 167 = A.W.N. 
1898, 7, 12 C. 41. 

(4886 a)— 0. 29, r. 1— See NOS. 1577, 2753, 
2787, 2787 -a, 2787*6, 2787-c, supra, 

(4887)— 0. 29, r. 1, 0. 6, r. 15 (2), (3), 0. 6, 
r. 17, 0.7, r. 11 ( = ss. 435, 52, 53, cl. (c), 
Civ. Pro. Code, 1882) — Suit by corporation — 
Plaint verified by principal agent as true to his 
1 information and. belief Sufficiency of verifica- 
tion— Dismissal of suit for insufficiency of veri- 
fication. — A suit w*3 instituted by a limited 
Company. The plaint was verified by its 
principal agent in these terms : — “ The parti- 
culars set forth in this plaint and in the account 
are true to my information and belief.” The 
original Court dismissed the suit on the ground 
that there was not sufficient verification of the 
plaint within the meaning of s. 435 of the Code. 
Held , in s. 435, there is nothing about aotuai 
personal knowledge on the part of the verifier 
as there is in s. 52. That seotion shows that 
a verifier may depose upon his iuformation and 
belief. Even if this view is not oorreot, leave 
ought to have been granted to the plaintiff to 
amend the plaint and the suit ought not to 
have been dismissed. THE PORT CANNING 

and Land Improvement Co. Ld. v. Dha- 
ranidhar Sardar, 9 C.W.N. 608. 

0. XXIX, r. 2 ( = 1882, e. 436 = 1877, s. 436 

= 1859, ss. 45, 63 ) 

(4888)— 0. 29, r»\ 2. 3 ( = s. 436, Civ. Pro . 
Code, 1882) — Indian Companies ActiVof 1822), 
s. 89— Limitation Acts (XV of 1877 and IX of 
1908), art , 164 — Service of summons— Com- 
parties registered under the Indian Companies 
Act— Ex parte decree— Period of limitation to 
set aside ex parte decrees— Knowledge of the 
decree — General Clauses Act (X of (1897), s. 6 — 
Acts of procedure— Restrospective effect — Con- 
struction of statute. — The service of summons 
on a oompany registered under the Indian 
Companies Aot, 1882, is regulated by s. 89 of 
the Act. 8. 436 of the Civ. Pro. Cede, 1882, 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 


does not apply to companies registered under 
the Indian Companies Act, but to the more 
uncommon olass of companies authorised to 
eue or to be sued in the name of an office or 
trustee. When a new enactment deals with 
rights of action, unless it is so expressed in the 
Act, an existing right of action is not taken 
away. But where the enactment deals with 
procedure only, unless the contrary is expressed, 
the enactment applies to all aotions whether 
commenced before or after the passing of the Aot. 
Tbo plaintiff obtainoJ an ex parte decree on tho 
l£tb November, 1904. An application to execute 
the decree was made on the 3rd September, 
1909 ; and notice under 0. XXI, r. 22 of tho 
Code of 1908, was served on the defendant 
on the 14th September, 1909. On the 20th 
September, 1909, the defendant obtained a rule 
against the plaintiff to show cause why the ex 
parte deoree ehould not be set aside. The 
plaintiff contended that the defendant had 
knowledge of the deoree before tho 14ih Sep- 
tember, 1909, and that his application was 
barred under art. 164 of the Limitation Act of 
1908. The defendant, in contending that the 
application was governed by art. 164 of the 
Limitation Aot of 1877, relied on s. 6 of the 
General Clauses Ac*, 1897. Held , overruling 
the defendant s contention, that the remedy in 
respeot of the liability iuvolved in the cx parte 
deoree was givou by the Civ. Pro. Code, aud 
that the Limitation Aot, merely regulated the 
time within which the remedy must besought.. 
Held, that, therefore, the defendant’s appli- 
cation was barred undor art. 1 6-1 of tho Limit- 
ation Act, 1908. Hope Mills v. Vithaldas 
PRANJIVANDAS, 12 Bom.L.R. 730. 


(4889)— O 29, rr. 2,3, O. 5, r. 6 ( = Civ. Pn 
Code, Act VIII of 1859, s. 45)-“ Sufficier 
time "—Time allowed when sufficient— Appea 
late Court , powtrs of.— Under s. 45, Civ. Prc 
Code, a defendant is entitled to “ sufficient tim 
to onable him to appear and answer in perso 
Of by pleader, and tho date of the defendant 
appearance should have been fixed so as 
admit of his having such " ouffioient time 
What may be sufficient rime in one oaee will i 
another bo altogether insufficient, and tl 
nature of the rights involved, the importance 
the claim, tho distance of the parties from tl 
Court, and ofteu various other circumstanc 
will be elements essential to tho detcrminatic 
of what time is reasonably allowable. When tl 
time allowed is obviously insufficient, an app< 

P4 6 nm Urt n Wl11 interfere. IvHADAR Bill 
RAHIMAN Bhi, 3 M.H.C. 167. 


= <»?Q IX,r '* 3 a , = 1 1 882 ' *■ 436 = 1877. s. i 
= 1839, bs. 43 and 63. 

(4889-n)— O. 29, r. 3 —See NOS. 4888. 481 

0U\jYdn 


0. XXX (New). 

(4890)— O 30— Whether affeots s, 239 
RT p A i°o7 S n fl T ABWTRATION-GENBb’ 

o L.K. 196 = 9 Ind. Cas. 712, 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 r 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(4890-a) — O. 30 and O. 34, r. 1 — Suit relat • 
ing to firm property— Mortgage— Service of 
summons on the manager, whether sufficient . — 

A mortgage suit by or against a firm is on 
the same footing as other suits telating to 
properties of the firm, and servioe of summons 
or notioe on the manager of the firm is service 
on all partners of tbo firm. HARDWARI MAL 

v. Mr. ATHERTON West, 12 Ind. Cas.;629. 

O. XXX, r. 10 (New). 

(4890-o) — O. 30, r. 10 — Suit against person 
carrying on business in firm's name— High Court 
Charter, cl. 12 — Jtirisdiction— Person living 
outside but carrying on business within juris- 
diction of High Court — Contract signed by 
manager — Authority of manager — Power -of - 
attorrey, construction of — Power of re-sale — 
Non-appropriation of gcois to fulfilment of con- 
tract— Measure of damages- Contract Acl,s. 107, 
— A plaint.ff is entitled in respeot of a firm 
transaction to sue the defendant under the name 
in which he traded, by virtue of O. XXX, 
r. 10 of the Civ. Pro. Code, 1908. There is 
nothing in that rule whioh says anything about 
residence either in or without the jurisdiction 
of the High Court, and it has not the effect 
of curtailing the powers whioh the High Court 
derivos from ol. 12 of the Charter, under 
whioh it has jurisdiction over persons who 
oarry on business within its looal limits. A 
contract was signed by tbo manager of the 
defendant’s business in Calcutta, tho defend- 
ant himself beiug a resident of Singapore. 
The defendant is sued in his firm’s name for 
damages for breaoh of the contract in the 
Original Side of tho High Court : Held, that 
tho suit was maintainable in the form in 
which it has been brought, and the High Court 
has jurisdiction to try it. Tho defendant by tv 
power-of attorney empowered hi9 manager to 
contraot, superintend and carry on tho busiuess 
of genoral merchants as now carried on by the 
defendant in Singapore. Tho manager entered 
into forward contraots with tho plaintiff in res- 
pect of sugar, aud there is ovidence that the 
defendant’s firm was acoustomed in Calcutta 
to enter into forward contracts in the sugar 
trade : Held, that the manager had authority 
to enter into tho oontraot sued upon and that 
tho defendant was liable. By tho oontraot the 
defendant purchased 750 tons of sugar, the 
delivery of which was to be made in five 
equal shipments in August, September, Ootober, 
November, and December 1910. Notice was 
given of tho arrival of the August shipment 
amounting to 150 tons. The defendant took 
delivery of 25 tons but failed to take delivery of 
the balance which was re sold by the plaintiff* 
at a loss, aud he now sued to reoover^ the loss: 
Held, that as no goods had been appropriated 
to the fulfilment of the oontraot, the plaintiff 
had no right to re-sell and oharge the defend- 
ant for the difference between the oontraot 
price and the prioe at whioh he sold the balano* 
of the sugar, but that the measure of damages 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 
1859) — continued, 

is the difference betwoen the market prioe on 
the date of the bceaoh and the oontraoc prioe. 

E D. Sassoon and Co. v. M.s.F. angul* 

LIA and Co., 10 Ind. Cas. 895. 

0. XXXI, r. 1 ( = 1882, e. 437 = 1877, 

8. 437). 

See Administrator. 

See Executor. 

See Trust. 

See Trustee. 

(4891)— O. 31, r. 1 ( = s. 437, Civ. Pro. Cede, 
1882) — Suit against mutwallis — Suit lor rent — 
Parties— Minor — R< presentation, — When a auit 
for rent was brought against two persons, in the 
oapacity of mutwallis, but one of them who 
was a minor was not properly served, and no 
guardian was appointed on his behalf. Held, 
that mutwallis are trustees, and that the 
presence of all of them in the suit was essential, 
and that it was properly dismissed for defect of 
parties. SYED ABDUL. RAB CHOWDHURY v. 
H, C. Eggar, 12 C.W.N, 160 = 33 C. 182. 

(4892) — O. 31, r. 1 ( = Cio . Pro, Code, 1892, 
s. 437) — Su\tby trustee— Compromise by trustee 
dgainst interest of beneficiaries— Right of btnefi- 
dares to be made parties. — Where a trustee is 
either wholly uninterested or is adverse to the 
interest of the beuefioiaries, the latter may be 
made parties to the suit. The trustee of a 
temple instituted a suit for a declaration that 
the defendant community was not entitled to 
enter the temple, and obtained a decree in his 
favour in the first Court. During the pendency 
of an appeal by the defendants, the plaintiff 
entered into a compromise giving up all that he 
got by the decree of the first Court. There- 
upon the Gurukkal of the templa and some 
others interested in it applied to be made 
parties. Held that the petitioners could be 
permitted to come in as parties in order that 
they might bo at liberty to show that a deoree 
should not be passed in accordance with the 
compromise. Held also that the proper oourse 
was to make them parties to the suit and not 
to the appeal. NARAYANASAMI GURUEAL 
et al v. IRULAPPA, 12 M.L.J. 333. [E., 29 M. 

106 = 15 M.L.J 475; E,, 30 M. 158 = 17 M.L. 
J. 1 = 2 M.L.T. 69.] 

(4893)-0. 31, r. 1 ( = Civ . Pro. Code, 1882, 
s. 437) — Decree for foreclosure against executor 
— Applicatian for redemption by beneficiary and 
purchaser of his interest . — Where a deoree for 
foreclosure was obtained against 8 who was the 
executor of bis father’s estate and subsequently 
A, a brother of 8, and M, a purohaser of most 
of the mortgaged properties from A, made an 
application to be made partiee and to redeem : 
Held that they were not entitled to be made 
parties to the redemption proceedings and 
they had no right to redeem the property. 
MOHANAND CHATTERJEE V. AKHOY KUMAR 

BARABI, 6 C.W.N, 488. 

0. 11—140 


CIy. Pro, Code (Acts Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 

(4894) — O. 31, r. 1— See MORTGAGE — 

General, 3 L.b.r, 241. 

(4895) o. 31, r. 1— See Probate — Effect 
OF PROBATE, 8 B. 474. 

(4896)— O. 31, r. 1— Order under, allowing 
new trustee to be brought on reoord — Appeal — 

See Registration act, 1908. s. 17 it , 6 M 
L T. 240 = 3 Ind. Cas. 435. 

(4996-a)— O. 31, r. 1 —See NOS. 2199, 4910, 
supra. 

r * 2 {==1882 * s. 438 = 1887, 
s. 438). 9 


83. 


(4897) O. 31, r. 2 — See RECEIVER, 19 B. 


(4897-a) O. 31, r, 2 —See NOS. 2486, supra. 


0 ,,S XXI1, r * 1 ( = 1882 9 , 440 = 1877, 

a. 440). 

See Lunatic. 

See Minor. 

(4898)— O. 32, r. 1— See BOM. ACT XX OF 
1864, s. 2, 3 B. 149. 

(4898-n) 0. 32, r, 1 —See No. 1088, supra 

and No. 4976, infra, V 

(4899)— O. 32, rr. 1, 3 (1), 4 (2) ( = $s. 440, 
443, Civ. Pro. Code, 1992) — Representation of 
minor plaintiff —Leave of Court— Certificated 
guardian not appointed — Compromise — Court to 
decide if (or benefit of minors.— Where the 
mother of a minor is allowed by Court to act 
for her son, it is a fair inference that she was 
appointed guardian by the Court, even though 
there is no formal order in the reoord so 
appointing her. Where the Court acts in 
contravention of s. 443, Civ. Pro. Code, and, 
overlooking the olaims of the certificated 
guardian, appoints somebody else guardian of 
the minor, it ia a mere irregularity. (29 A. 
290, Appr. & F.). Even though there be no 
order which states in so many terms, that the 
Court has considered the compromise and held 
it to be for the benefit of the minors, it must 
be assumed, in the aboence of evidence to the 
oontrary, that the Court did its duty in the 

matter. Midnapore zemindari Co. v. 

GOBINDA MAHTO, 8 C.L.J. 31. [R., 13 C.W. 

N. 163 = 8 C.L.J. 274.] 

(4899*a) — O. 32, rr. 1, 4 [=Civ. Pro. Code 
1882, s. 440) — Compettncy of guardian of 
person of lunatic to sue in respect of lunatic's 
estate— Guardian o.nd Wards Act VIII cf 1890). 
— A guardian of the person only of a lunatic has 
no power to institute a suit in respeot of the 
estate of the lunatic. The manager of the 
lunatic’s estate is the only person who can 
bring suoh a suit. The word “ guardian ” in 
s. 440 of the Civ. Pro. Code, 1882, as amended 
by the Guardian and Wards Act iVIII of 1890), 
when applied to a lunatio, means the manager 
of his estate. Under s. 440, a person other 
than the guardian has power to institute a suit 
with the leave of the Court, BAI DIVALI v. 
HIBALAL, 23 B. 403. 
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Civ. Pro. Code (Acta Y of 1908. XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859J — continued. 

(4900)— 0 . 32. rr , 1 and 4 (1) (2) ( = Cit>. 
Pro Code, 1882, ss. 440, 445)— Suit on behalf of 
minor -Next friend no relation— Eligibility . — 
The appellant brought this suit on behalf of a 
minor and obtained permission in the Court of 
first instance to sue as next friend. The res- 
pondent contended that tbe plaintiff was not 
compeient to sue on the minor’s behalf, not 
bemtj his guardian and not being even related 
to minor. The first Court gave a deoree to 
the plaintiff hut the appellate Court reversed 
it, Held that the suit could not be dismissed 
merely on tho ground that tbe plaintiff had no 
right to sue. JAISRI SINGH v. PAL 8INGH, 

A.W.N. 1883, 198. 

(4901) — O. 32, rr. 1, 4 (2) ( = old 

s. 440) — Suit by next friend — Absence 
of certificate — Omission of order to sue 
through next friend— Effect. — Failure to pass 
formal order under s. 30 of Aot XL of 1858 is 
not a fatal defeot but a mere irregularity liable 
to be oured by s. 578. Civ. Pro. Code of 1882. 

Ram Raghbir v. Gauri Pershad, 166 P. 
R. 1889. 

(4902)— O. 32, rr. 1,4 (2) ( = Cir. Pro. Code , 
1882, s. 440) — Guardian and minor — Suit by 
ocher than certificated guardian. — Where there 
was a guardian duly appointed by a oompetont 
Court, in existenoe at tbe timo of tho suit on 
behalf of two minors, but the suit was filed 
by a person who was not their certificated 
guardian, held that, having regard to s. 440, 
Civ. Pro. Code, the suit was wrongly brought, 
that the plaint should be returned for amend- 
mout, and that tho defeot in the form of (ho 
suit was not remodiod by tho faot that the 
persons appearing therein as guardian of the 
minors was tho karta of tho joint family of 
whioh all tho plaintiffs were members. SHAM 

Krishna v. Ram Das, 20 A. 162 = A.W.N. 

1808, 9. (13 G. 189, R.) [R , 7 O.C. 234, 11 

O.C. 159.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877. XXIII of 1861 and VIII of 

1859, — continued. 

Permission when to be obtained — Sttii by uoiun- 
teer guardian— Binding effect on minors. — Where 
a suit is brought in violation of 8. 440 of the Oiv. . 
Pro. Code, 1832, and of the Provisions of Act 
XL of 1858, the original Court ought to return 
the plaint in order that the error might be 
rectified. The obtaining of permission required 
by s. 3 of Aot XL of 1853, in the oase of a suit 
on behalf of a minor should either precede or 
be contemporaneous with the institution of the 
suit, and the permission, if applied for before 
the suit is brought and if granted, should be 
formally recorded. A volunteer guardian has 
no right to sue on behalf of a minor; in the 
case of a person suing in his own name, and 
without authority as guardian of a minor, the 
decision, if adverse to ^the minor’s interests, 
would not bind the minor. RASICK DAS 

Barraje v. Jagudamba Dabee, 13 C.L.R. 
405 = 10 C. 102. 

(4906) — O. 32, rr. 1, 4 (2) (=s. 440, Civ. Pro, 
Code, 1882)— Minor — Suif by next friend — 
Notice to cert ideated guardrayi — No formal order 
granting leave to next friend to sue — Presump- 
tion.— A, as next friend of B, a minor, institu- 
ted a suit to have a sale-deed oxeouted by O. 
the certificated guardian of B, set aside. 
Notice was issued to C, under s. 440, Civ. Pro, 
Code, but he showed no oause. No formal 
order granting leave to A to institute the suit 
was recorded, but tho Court prooeeded to frame 
issues, and examine witnesses. Held, that it 
must be presumed that the Court did grant 
leave to tho person who presented the plaint, 
after being satisfied that it was for the welfare 
of tho minor that that person should be per- 
mitted to iustitute the suit on tho minor's 
behalf, and tho Court below was wrong in 
dismissing the suit on the ground that leave to 
institute the suit had uot been formally granted 
aud reoorded. SRIDHAR RAO v RaM LAL, 

5 A. L.J. 663 = A.W.N. 908, 251=4 M.L.T. 443 
= 31 A. 7= 1 Ind. Cab. 553. 


(4903)— O. 32. rr. 1, 4 (2) ( = Civ Pro. Code , 
1882, s. 440) — Guardians and WardsAct IVIllof 
1890), *.'53 Hindu father has no statu'ory power 
to appoint testamentary guard an— “ Authority 
competent in this behalf ."— The words " au- 
thority oompetont in this behalf.” in Code of 
Civil Prooeduro, s. 440, do not inoludo tho case 
of a Hindu father purporting to appoint a testa- 
montary guardian to his son, even assuming 
that ho has power to appoint a guardian under 
general Hindu law. 8. 440 of the Code of Civil 
Prooeduro doos not apply to all guardians ; as it 
cannot apply to natural guardians. Queere . — 

Whother a Hindu father has piwor to appoint 
a guardiau to his minor sou under the Hindu 
Budhilal v. MORAR.TI, 9 Bom. L.R. 
553 = 31 B. 413, (reversing 8 Bom. L.R. 522). 


(4904 & 4905) — O. 32, rr. 1, 4 (2 )l-Civ 
Code, 1882, s. 440) -Act XL of 1858, s. 3— 

sfrwcdon — by minor— Plaint— Ectu, 


! (4907)— O. 32, rr. 1, 4 (2 )—See GUARDIAN 

. and Wards act, 1890, s. 52, A.W.N. 1907, 

I 213 = 4 A.L.J, 597 = 29 A. 672. 

(4908)— O. 32. rr. 1, 4 (2)— See HINDU LAW 
— DEBTS, 6 M.L.T. 303 = 20 M.L.J. 89=4 
Ind. Gas. 105. 

(4909)— 0.32, rr. 1, 4 (2), s. 99— Minor- 
Suit instituted without next friend, effeot ol— 
Irregularity — See GUARDIAN— GENERAL. II 

O.C. ,159. 

j 0910) -O. 32, rr. 1, 4 (2), s. 115 ( = $3. 440 
ani 622, Civ. Fro. Code, 1882)— Next frimtd 
of a minor plaintiff execution against for costs 
—Decree, scope of. —A minor plaintiff sued by 
his uext irieud. The deoree pissed in the anil 
was in favour of the defendant. The minot» 
still suing by his next friend, appealed. Tin 
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•Civ. Pro. Code, (Acta V of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

appeal was dismissed, No order under s. 440, 
Oiv, Pro. Code, was passed ordering the next 
frieDd to pay any costs in the suit. The deoree 
holder attempted to exeoute the deoree so far 
as costs were concerned against the next friend. 
The next friend filed objections. The Subor- 
dinate Judge disallowed the objection and 
allowed the application for execution of the 
deoree against the person of the next friend. 
The next friend applied to the High Court for 
revision under s. 622, Civ. Pro. Code. Held 
that the Subordinate Judge had no jurisdiction 
to extend the soope of the deoree or to allow 
the application so far as tho next friend was 
oonceroed. Per Mahmood. J. — The power of 
the High Court to interfere under s. 622, Civ. 
Pro. Code, considered. LACHMAN PRASAD v. 
Ram Narain, A.W.N, 1887, 129. 

(4911)— 0. 32, rr. 1, 4 (2), s. 115 — Scs 

Decree— Decree. Construction of, a. 

W.N. 1889, 173. 

(49121—0. 32, rr. 1, 4 (2), 2 ( = Civ . Pro. 
Code. 1882. ss 440, 442 ) — Application to appoint 
a guardian ad litem — Limitation . — When aD 
applioation for the appointment of a guardian 
ad litem is made withiD a reasonable time after 
filing the plaint the suit is not to be held barred 
by limitation owing to the applioation having 
been made at the time when the suit was barred, 
provided the plaint was filed within the limi- 
tation period. IMAMI v. SADDAN, 31 P.L.R. 
1901 — 18 P.R. 1901. 

(49131—0. 32, rr. 1. 4. 10, (1) f = ss. 440, 445 
448, Civ. Pro. Code, 1877 ) — Minor plaintiff — 
Removal of next friend for misconduct- -Omission 
to appoint another — Effect . — Where a next 
friend of a minor plaintiff is removed for mis- 
oonduot it is the duty of the Court to appoint 
another in his stead ; otherwise all the proceed- 
ings of the Court from that stage will be a 
nullity in spite of tho faot that the defendant 
did not press the objeotion till the stage of 
second appeal. RAHIM v. AHMAD, 125 P.R. 
1882. (100 P.R. 1882, Cited.) 

(1914) — O. 32, rr. 1,4, (2), 16, s. 115 ( = ss.440 
464, 622, Civ. Pro. Code, 1882 ) — Suit against 
Collector as agent of Court of Wards— Disquali- j 
fied owner s. 11 — Act XXXV of 1858 {Care of j 
Estates of Lunatics ) — Ss. 175, 176, Oudh Land 
Revenue Act [XVII of 1876 1 —Judgment of lower 
Court— Mere technicality not aground for setting 
it aside under s. 622, Civ . Pro. Dode . — A dis- 
qualified proprietor (a Iuoatio) will be rightly 
represented in a suit, when his estate has been 
taken oharge of, by the Court of Wards, ss. 175 
and 176, Aot XVII of 1876, will not vitiate such 
a suit. On a purely technioal ground alone the 
decision of a lower Court ought not to be 
declared a nullity under s. 622, Civ. Pro. Code, 
1892. 

MIS8IONER OF BARA BANKI, 8 M.L.J. 77 P-G. 

= 22 C.729, F.C=22 I.A. 90 = 6 Sar. 590. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

O. XXXII, r. 2 ( = 1882, s. 442 = 1877, 

s. 442). 

See Lunatic. 

See Minor. 

(4915) — O. 32, r. 2 [-Civ. Pro. Code, 1882), 
s. 442. —The above-section refers to a oase where 
the plaint on the face of it appears to have been 
filed by a person who was a minor. BEN'I Ram 

bhutt v. ram Lad Dhukri, 13 C. 189. i 'R,. 
20 A. 162 = 18 A.W.N. 9.] 

(4916) — O. 32, r. 2 (~Civ. Pro. Code , 1882, 
s. 442) — Institution of suit by minor without 
next friend —Father's willingness to be placed 
on record as next friend -Application to Court 
by defendant for order striking plaint off the file 
—Procedure by Court.— On the 5th of April, 
1888, the plaintiff brought an administration 
suit against the executors of her late husband. 
On the 2nd of May, the defendants’ solicitors 
gave notice to the solicitors of the plaintiff that 
the plaintiff was a minor suing without a next 
friend and the plaint must be struok off the 
file in oonsequence. The plaintiff’s solicitor 
replied that, if the plaintiff was really a minor, 
he would take steps to have her father appoint- 
ed her next friend and the plaint and proceed- 
ings amended accordingly. On the 7th of 
May, inspection was given to the plaintiff’s 
solicitor of the plaintiff’s horoscope, and after 
that inspection the plaintiff’s solicitor pro- 
posed that the plaint and proceedings should be 
amended by the insertion of the name of the 
plaintiff’s father as her next friend. Nothing 
was done by either party or sometime after- 
wards, and on the 6th June, the defendants’ 
attorneys gave notioe to the plaintiffs of an 
application for an order that the plaint should 
be taken off the file under s. 442 of the Civ. 
Pro. Code. The plaintiff likewise applied to be 
allowed to amend the proceedings by the inser- 
tion of the nam ) of her father as her next 
friend. Held that, the suit; not being a 
vexatious one, and the father of the plaintiff 
not having fraudulently oonoealed her age and 
having stated on oath that he bona fide believed 
her to be of age and being willing to be placed 
on the record as her next friend, the plaint 
could not be struck off the file. Held also that 
the Courts both inlndia and England, as a rule, 
only strike the plaint off the file the where it 
appears, on the face of the plaint, that it was 
filed by a person who was a minor, or when it 
is proved that it was filed with the knowledge 
that the plaintiff was a minor, and with the 
intention of deoeiving the Court and evading 
the payment of costs in oase the plaintiff fails in 
the claim. Where the faot of minority is a bona 
fide question of evidence and the defendant’s 
allegation is found correct, then, the usual 
course is to suspend all proceedings and to 
allow sufficient time to enable the minor to 


asharfi Lad v. The Deputy Com- 


! have himself properly represented in the suit 
; by a next friend. RATTONBAI v. OHABILDAS 
LaloobhOY. 13 B. 7. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

(4917)— 0. 32, r. 2 (-=Ciu. Pro . Code, 1877, 

$. 442) — Minor co plaintiff — No representation 
by next friend — Appellate Court — Procedure . 
— The mere faot that one of the plaintiffs was a 
minor on whose behalf the suit had not been 
instituted by a next friend was no ground for 
reversing the decree of the Court of first instance 
in favour of all the plaintiffs. The deoree of 
the lower Court must be set aside, and the suit 
must be restored to the file of that Court for 
reti:al, after appointment of a next friend for 
the minor. WAZI Rai v. SHEOBART RAI, A. 

W.N. 1881, 180. 

(4917-a) — 0. 32, r. 2 — See Nos. 4880, 4912, 
s?*pra. 

0, XXXII, r. 3 para (1) ( = 1882, s. 443= ' 

1877. s 443. (para (2j = 1882, s 446 = 
1877, s. 446). 

See Lunatic. 

See Minor. 

| 

(4918) — 0. 32, r. 3 — Widow appointed by 
District Judge, guardian of minor adoptod son ; 
— Right of widow to bring suit to set aside 
adoption — Set GUARDIAN AND WARDS ACT, - 
1890, ss. 47, 48. 30 C. 613 = 7 C.W.N. 419. 

(4918 a) — 0. 32, r. 3 — See NOS. 1777, 2728-a, ! 
2852 a, 3024, 4899, supra. [ 

(4919)- 0. 32, tr. 3, (1) 4 (2) ( = s 443, Ciu.Pro. ] 
Code, 1882) Duty of Court . — A Court oauuot 
be too jealous iu observing the requirements of 
the law in regard to infants, and in seeing that 
in suits affecting them their interests are pro- 
porly safe-guarded. Under s. 443, Civ. Pro. 
Code, in the appointment of a guardian, the 
Court ought to be satisfied, uot merely that the ! 
proposed guardian is a fit and proper person to ; 
aot as fcuob, but also that ho has uo interest j 
directly or mducotly adverse to the minor. The 

quostion under the section is not whether the 

proposed guardian is willing to aot. but whether 
the Court is satisfied upon proper materials that 
ho is the proper person to appoint, and whether 
there is either a formal or informal appoint- 
ment of a guardian. BHURA RIAL v. HAR 

Kisuan Das, 24 A. 383, F B. = A.W N. 1902, 

76. [R., 5 C.L.J. 434.] 

(4920) 0. 32, rr. 3 (1), 4 (2) ( = Gir Pro 

Code, 1882, s. 443) -Apt ointment of guardian 
(luring enquiry U'idcr— Procedure.— On the 
plea of minority being sot up by the defendant 
m a amt, a guardian to represent him should 
be appointed for the purposes of the inquiry 
contemplated by s. 443 of the Civ. Pro. Code 
A preliminary issuo thould bo raised, relating 
to the question of the defendant’s minority 
and such issue ought to bo tried and adjudioatod 
on in the same way in wbioh any other 
material issue is tried and deoided. Kast Doss 1 
v. KASSIM BAIT, 16 M. 344. I 


(4921)-0. 32, rr. 3 (1). 4 (2) ( = s. 453, Civ. 
P)o. Code, 1882) — Guardian ad litorn— Pra*- 
dure, appointment of guardian ad litem invalid 


CIy. Fro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

— Effect of invalidity on decree passed apainsf 
minor deftndant. — The provisions of s. 443 as 
to the appointment of a guardian ad litem for 
a minor defendant are imperative, and where 
those provisions are not substantially complied 
with, the minor is not properly represented 
and any deoree whioh may be passed against 
him is a nullity. IIanumAn PRASAD v. 
Muhammad Ishaq, A. W.N. 1903, 229 = 2 A.L, 
J. 613 = 28 A. 137. 

(4922)— O. 32, r. 3 (1), 4 (2) [ = old s. 443)— 
Sutf against minor — No order as to gurdxan — 
Informal sa?ic.ton. — The circumstance that no 
order was passed by the Court appointing a 
guardian ad litem to a minor defendant will not 
invalidate the prooeediDgs if the records show 
that the Court has informally sanctioned such 
appointment. DHANPAT MALy. KHAZANA, 
67 P.R. 1897. 

(4923) — 0. 32, rr. 3 (l), 4 (2) ( = s. 443, Civ. 
Pro. Code, 1892) — Fiofafion of the provisions of — 

I > rt gular ity - Decree against guardian ad litem, 
other than ccrtifica'cd guardian.— The violation 
of the provisions of s. 443 of the Civ. Pro. Code, 
by a Court is merely an irregularity, and, a9 
such, does not of itself vitiate either a deoree 
passed in a suit or a sale consequent upon suob 
a deoree. Where, therefore, the mother of cer- 
tain iniuor defendants was appointed their 
guardian ad litem when there was a certificated 
guardian, and a decreo was passed against the 
minors and ibeir property was sold in execution 
of the deoree, held, that the deoree and the sale 
were not void. DAMMAR SlNQH v. PlRBHU 
SINGH, 4 A.L.J. 135 = A. W.N. 1907, 70 = 29 A. 
290. [F ., 8 C.L J. 31 ; R.. 7 C.L.J. 270.] 

(4924) — 0. 32, r. 3 (l), 4 (2) — Seo ACQUIES- 
CENCE, 21 M. 167. 

(4925) — 0. 32. rr. 3 (l), 4. (2 )-Ses EXECU- 
TION of Decree— Miscellaneous. 7 C.L. 
J. 270. 

(4926) — 0. 32, rr. 3 (1), 4 (2) — Court should 
not appoint as guardian ad litem a person 
whoso act is called iu question in the suit, even 
though it is a oaso to whioh s. 448, Civ. Pro. 
Code, applies — Seo GUARDIAN— GENERAL, 11 
O.C. 319. 

(4927)— 0. 32, rr. 3 (1). 4 (2)— See GUARD- 
IAN— appointment of Guardians, 7 O.L.R. 

407. 

(4928)— 0. 32, rr. 3 (1),4 (2)— See GUARDIAN 
— APPOINTMENT OF GUARDIANS, 5 B. 306 

(4929) 0. 32, rr. 3 (1), 4 (2) — Court's juris- 
diction to pass a decree agaiust a minor when 
he is not properly represented on the reoord-* 

See Guardian — Duties and powers of 
Guardians. 2 A.L.J. oi5 = A.W.N. 1905,229- 
28 A. 137. 

(4930)— 0. 32. rr. 3 (1), 4 (2), s. 99 (=S3. 443, 
578, Civ. Pro. Code , 13S2) — Prcpsr appointment 
of guard inn ad litem, though no formal order— 
Service of summons on wrong defendant — 
U regularity — Procedure . — Under s. 443. Oi*. 
Pro. Code, the Court, after satisfying itself oi 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859; — continued. 


Civ. Pro. Code (Acta Y of 1908, XIV of 1982, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


the faot of minority, is bound to appoint a 
proper person to aot on behalf of a minor in the 
oonduot of a oase. This rule should be strictly 
followed, But a defeot in following the pro- 
cedure prescribed by that section is not neces- 
sarily fatal to the proceedings. Where, in a 
suit against the minors, the minors are effec- 
tively represented by their mother (with the 
consent of the Court), though no formal order 


appointing her to be their guardian is drawn up 
and no attempt is made to serve the summons 
upon the minors personally or upon their 
mother, a pardanashin lady, before serving it 
upon the only adult male member and karta 
of the family, these defects in procedure — ,if 
they have not oaused any prejudice to the 
minors — , are, at most, irregularities which, 
under s. 578, Civ. Pro. Code, 1882, would not 
have furnished grounds for reversing the pro- 
ceedings in the former suit, if they bad been 
raised upon appeal in that suit ; much less, 
oould they furnish any ground for reversing the 
proceedings by a fresh suit. WABIAN v. 
BANKS BEHARI PERSHAD SlNGB, 30 C 1021, 


P-C. = 30 I A. 182 = 7 C.W.N. 774 = 5 Bom L.R. 
822 = 8 Sar. 512. (14 C. 204, Appr.\ 16 C. 40, 
P.C. F.) [P..29M. 58 = 16 M.L J. 14; R. 7 O.C. 
U34, 5 C.L.J. 434, 10 O.C. 321, II O.C. 159 ; 
D.,98 A. 137 = 2 A. L.J. 615 = A.W.N. 1905, 229, 
29 A. 675 = A.W.N. 1907, 225.] 


(4931)— O. 32, rr. 3 (1), 4 (2), e. 141— See 
Probate and administration act, 1881, 
ss. 50, 83, 27 C. 350. 

(4932)— O. 32, rr. 3 (1), 4 (2), 15 ( = Ci«. 
Pro. Code, 1882, ss. 443, 463) — Lunatic 

defendant — No adjudication wider Act XXXV 
of 1858 — Guardian Practice, — Although s. 443 
of the Code read with s. 463, does not oblige a 
Court to appoint a gurdian ai litem for a 
defendant of unsound mind except io the case 
where he has been adjudged to be of unsound 
mind under Aot XXXV of 1858, still, upon 
general principles, and in oonformity with the 
practice of the Court of Chancery, tho Court 
should assign a guardian ad litem for the 
defendant if it fiads, on inquiry, that he is of 
unsound mind so as to be unfit to defend the 
suit (See Daniel, Cb. Pr., Vol. I, p. 182). 
Venkatramana Rambhat v. Timappa 
DEVAPPA, 16 B. 132. [ F., 33 C. 1094 = 10 

C.W.N. 719 = 4 C.L.J. 306 ; R., 20 A. 2, 23 B 
653 = 1 Bom. L.R. 88, 24 M. 504.] 


(4933)— 0.32, rr. 2 (3), 4{l) ( = s. 443, Civ. Pro. 
Code, 1877 ) — Minor defendant— Omission to 
appoint guardian — Effect . — When the fact that ! 
the defendants were minors was brought to the I 
notice of the Court, it was its duty to appoint 
a guardian ad litem for them and where no 
suoh appointment is made, the proceedings as 
against them will be void, such appointment if 
made must ba reoorded by toe Judge ; in no 
case will the necessary permission to appoint 
the guardian be presumed. DlNA v. BAHAWAB 


BAKSH, 100 P.R. 1882. See, also , SUKHA 
SINGH V. Bur Singh, 100 P.R. 1882, Note. 
[Cited, 125 P.R. 1882 ; Not F. t 67 P.R. 
1897.] 

(4934) — O. 32, 7 . 3(2), (3) (4) ( = s. 456, Civ. 
Pro. Code, 1882) —Representation of minors — 
Order appointing guardian ad litem — Absraice 
of evidence of affidavit — Presumption of regu- 
larity. — In a case, where the question was 
whether certain minors were properly repre- 
sented at the hearing of a suit in whioh the 
decree now impugned was made, the order 
appointing a guardian ad litem of the minors 
was on the record, but no affidavit required by 
e. 456, Civ. Pro. Code, 1882, was forthcoming. 
Held, that it must be presumed, in the absenoe 
of evidenoe to the contrary, that everything 
was regularly and properly done ; and that the 
minors were properly represented by the 
guardian ad litem appointed by the Court. 

Munshi Munnu Lab v. Ghubam abas, 12 

Bora. L.R. 489, P.C. = 11 C.L.J. 957 = 14 C.W. 
N. 794 = 8 M.L.T. 373 = 13 O.C 123 = 6 Ind, 
Cas. 788 = 20 M.L.J. 591 = 32 A. 287. 

(4935) —O. 32, r. 3 (3) (3), (4) (-Civ. Pro. 
Code, 1882, s.456) — Compromise by guardian ad 
litem — Suit on behalf of minor to set aside com- 
promise decree. — Where a Court appoints a 
guardian ad litem, it must be presumed that 
the Court has satisfied itself that h9 has no 
interest in the matter in question in the suit 
adverse to that of the minor and that he is a fit 
person to bo appointed guardian ad litem , 
Therefore, if the guardian ad litem effeots a 
compromise of tho suit with the leave of the 
Court, the compromise can be set aside only 
upon the minor proving fraud or collusion on 
the part of their guardian, and the prejudicial 
nature of the compromise. RAJA RAM v. 

Zaman Khan, 1 A L.J, 1 30. 

(4936) — O. 32, rr. 3 (2), (3), (4), 4 (1) { = Civ. 
Pro. Code, 1882, ss. 456 and 457) — Minor, suit 
brought by, to set aside a decree passed against 
him — Guardian ad litem, appointment of, 
conditions necessary for — Proper representation 
of minor in a suit to be done with great care — 
Affidavit that the guardian has no interest ad- 
verse to the minors— Certificated guardian, mort- 
gage executed by, without the sanction of the 
Court, not void ab initio — Negligence on the 
pari of a guardian ad litem in conducting the 
suit necessary to be shown before the decree can 
be set aside. — Held, that a mortgage executed 
by a certificated guardian without the sanotion 
of the Court is not void ab initio, but that the 
absenoe of suoh sanotion relegates the guardian 
to the position whioh he would have oocupied 
if be had not been granted a certifioate at all. 
Held, also, that, where a miuor challenges the 
validity of a decree passed in a suit brought 
against him, he must establish, either that he 
was not properly represented in the suit in 
whioh the deoree was passed against him, or 
that the guardian ad litem appointed by the 
Court was guilty of gross negligenoe in the 
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conduot- of that suit. Be Id, further, that, 
wlurc a person is appointed by a Court as the 
guardian ad liUm of a minor, it is the duty of 
the Court to seo that the provLions of the Code 
relating to the appointment of the guardian 
are duly complied with. There must, in such 
oases, bo an affidavit verifying the faot that the 
proposed guardian has no interest adverse to 
the minor and is a fit person to be appointed. 
Where, therefore, there has been do euoh 
enquiry at all as to the fitness of the guardian, 
his appointment is not good in law, and the 
minor cannot be said to be properly represented 
in the case, and the deoree, if any, passed 
against the minor in such a suit is Dot binding 
on him. GHULAM ABBAS V. MUNNA LALL, 

10 O.C. 321. (9 A. 340, 25 A. 59, 9 O.O. 97, 12 

B. 18 A.W.N. 1894, 141, 16 I. A. 195,20 A. 
137, 23 A. 459, 18 A. 373, 23 B. 287. 11 B. 
130, 24 A. 383, 22 O. 8, 18 A. 373, 30 C. 1021, 

5 O.C. 197, 33 I. A. 128, R.) 

(4937) — O. 32, rr. 3, 4 and 11 — Guardian ad 
litem — Duration of office.— Pi guardian of a 
minor defendant is not functus officio on a 
deoree being passed in a suit. He holds his offioe 
till removed by death or act of Court. So all 
applications on minor’s behalf arising out of, 
or oonneoted with the suit, iooluding one for 
review must be made by the guardian. NUR 
MUHAMMAD v. BHAH Mal, 118 P.R. 1883. 

0. XXXII, r. 4, para (!) ( = 1882, s. 443 = 

1877, a. 448), para (2) ( = 1882, is. 440, 
443 = 1877, as 440, 443), and para (4) 

( = 1882, B. 436 = 1877, e. 436). 

See LUNATIC. 

See Minor. 

(4937-a) — O. 32, r. 4 — See NOS. 1087, 1089, 
1777, 2729-a, 2852-a, 3024, 4899, 4899-a, 4900, 
4901, 4902, 4903, 4904, 4905, 4906, 4907, 
4908,4909,4910,4911,4912. 4913, 4914.4919, 
4920, 4921, 4922, 4923, 4924, 4925, 4926, 

4927, 4928, 4929, 4930, 4931. 4932, 4933, 4936, 
4937, supra, and NOS. 4976, 4985, infra. 

(49381-0.32, r. 4(1) ( = s. 457, Civ. Pro. 
Code , 1882)— Lunatic— Guardian ad litem— 
Competency of married tuoman.— Under a. 457 
of tho Code, a married woman oannot bo made 
the guardian ad litem of a lunatic. Such 
order, if made, is illegal. In suoli oases, tho 
lunatic cannot bo deemed to havo been pro- 
perly represented in the suit. ZAMINIA 
EEGAM v. NUIAIj CHAND. A.W.N. 1883, 90. 

(4939) — O. 32. r. 4 (1) ( = s. 457, Civ. Pro. 
Code , 1882 '—Guardian ad litem— Married 
woman — Her right to enter into a count omise 
from th“ minor dcf,ndant — Compromise irreou - 
hr not illegal, when sancticncl by < our/.— The 
appointment of a married woman as a guardian 
ad litem for a minor defendant is. though a 
departure from tho provisions of tho Code of 
Civil Procedure, a mere irregularity. (.80 [.A. 
18*2, R-). When a deereo had boon passed on 
tho basis of a compromise entered iuto by the 
guardian ad litem , on behalf of a minor defend- 


ant, suoh guardian being a married woman, 
with the previous sanofcion of the Court, and 
no oollusion or fraud between suoh guardian 
and the plaintiff was proved, the High Court 
refused, in a suit by the minor, to set aside the 
compromise on the ground of the guardian ad 
litem having been a marrried woman. A com- 
promise sanctioned by Court on the part of an 
infant oannot be set aside by him on any 
ground which would be insufficient to set aside 
a compromise between persons sui juris . 
KUNHI KUTTIALI HAJI V. KUNHI PATHA, 29 
M. 58 = 16 M.L.J. Id. [R., 4 A.L.J. 698 = 
A.W.N. 1907,243 = 79 A. 728.] 

(4940) — O. 33, r. 4 (1) ( = s. 457, Civ. Pro. 
Code, 1882) — Guardian of minor plaintiff res- 
pon dent— Married woman — Custom— Alienation 
by father — Necessity for sale established— Con- 
sideration lor sale higher than the amount 
necessary to raise.— A minor plaintiff filed a 
suit, through his mother as his next friend, 
against his father, and the oase was deoreed. 
The defendant appealed making the mother as 
guardian of the minor plaintiff respondent. A 
question was raised whether the mother oould 
oontinue to aot ns guardian, notwithstanding 
the provisions of s. 457 of the Civ. Pro. Code. 
The Chief Court did dot consider it neoessary 
to take tho matter up of its own motion, when 
the appellaut elected to prooeed with the appeal 
as brought. Where necessity for sale of ances- 
tral property by a father is established, no 
declaration should be given in favour of sons 
that the sale would not nffeot their interests 
after the father’s death, for the mere faot that 
the property was sold at a higher price by a 
small sum than it was necessary for the father 
to raise. WADHAWA MAL v. WADHWA, 144 

P.L.R. 1906 = 8 P.R. 1908 = 83 P.W.R. 1908. 

(4941)— O. 32, r. 4 (1) ( = $. 445, Civ . Pro. 
Code. 1882 )—^[arriedwomn}l — Whether capable 
of acting os ti ext friend — “ 8. 475, Oiv. Pro. 
Code, has no application to the oase of a next 
friend. 8. 445 governs the case. " Per TrtViU 
yan and Banerjee . JJ . — A married woman oan 
not as the next friend of a minor plaintiff. 
ASIRUN BEBIy. Sharip Mondul, 17 C. 488 
F.B. (11C. 733, Overruled.) [R., 1 L B.R. 
38, 6 C.L J. 36.] 

(4942)— O. 83, r. 4 (1) ( = s. 457, Civ. Pro . 
Code. 1882) — Guardian ad litem— Co-de/endanl 
— Married woman . — The mother of several 
miuor defendants, who was herself a defendant 
ns also was her husband, was appointed guard- 
inn ad litem for her miuor sous. Held, this 
wns illegal being contrary to the provisions of 
p.457, Civ. Pro. Code, and the suit mu9t be 
decided afresh after the appointment of a new 
guardian IvALI SHANKAR BAHAI v. MAHA- 

raja pratab udai Nath Sahi Deo, 6 C.L. 

I J 36. 

j (4943)- O. 32, r. 4 (1)— Married woman 
appointed gurdiau <ii litem — Right to question 
validity of decree in execution— See APPEAL 

— Miscellaneous, 8 Ind. Cas. 26. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859 )—coyitinued. 

(4943-a) — O. 32, r. 4 (1) — Appointment of 
guardian ad litem without his consent— Deoree 
against infant represented by guardian appoint- 
ed without consent — Effeot — See Guardian 
AD LITEM, 15 C.L.J. 3. 

(4944)— O. 32, r. 4 (l)— See Hindu Law- 
Joint Family, 23 a. 459. 

(4945)— O. 32, r. 4 (1) and s. 115— See PAU- 
PER SUIT, A.W.N. 1888, 150. 

(4945-a) — 0. 32, r. 4 (3) — Appointment of 
guardian ad litem without his oonsent— Deoree 
against infant represented by suoh guardian — 

Effeot— See Guardian ad litem, 15 C.L.J. 

3- 

0. XXXII, t. 3 ( = 1882, s. 411 = 1877, 

s. 441.) 

See Lunatic. 

See Minor. 

(4945-5)— O. 32, r. 5 — See NO. 4880, supra . 

(4946)— O. 32, r. 5 (2) ( = Civ. Pro. Code, 1882, 
s. 444) — Minor not being rf presented by guard- 
ian ad litem. — When the Court orders execu- 
tion against a minor when the latter is not re- 
presented by a guardian ad litem, the order is 
illegal ; and that order is liable, under s. 414, 
Civ. Pro. Code, to be discharged by the Court 
whioh has made it, as soon as the faot is proved 
before if. CHERIANUJAN THIRUMALPAD v. 

Kararnamalpad, 9 M.L.J. 144. 

(4946-a) — 0. 82, r. 5 (2)— See GUARDIAN— 
General, a.w.N. 1893, 104. 

— 0. XXXII, r. 6 ( = 1882, s. 461 = 1877, 
s. 461). 

See LUNATIC. 

See Minor. 

(4947) — 0. 32, r. 6 ( = s.461, Civ. Pro. Code , 
1882)— Mitakshara joint family— Suit by mana- 
ging member for family debt—Repreienting 
minor co-parcener as next friend — Withdrawal 
of decretal money from Court — Next friend if 
must furnish security. — A suit to recover a joint 
family debt was instituted by the managing 
member of a joint Mitakshara family appearing 
for himself and as next friend of the other 
member of the joint family who was a minor. 
A deoree having been obtained and the deoretal 
amount deposited in Court by the defendant, 
the plaintiffs applied for the withdrawal of the 
amount. Held — That s. 461 of the Civ. Pro. 
Code did not apply to the case, and the 
managing member could not be required to 
take the Court’s leave and to give eeourity under 
that seotion before being allowed to withdraw 
the money. HARIHAR PERSHAD 8INGH v. 
MATHURA LAL, 12 C.W.N. 598 = 35 C. 561 = 8 
.L.J. 256. [F. t 32 M. 139 = 4 M.L.T. 462 ; 
£.,11 O.C. 246.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 and Vlll o t 
1859) — continued. 

* r * 7 (~ 1882 > 462=1877, 

S. 4b c • ) 

See Lunatic. 

See Minor. 


a • T \ : 9 ' — vui/is act — 

Offer to be bound by oath— Effect.— It is compe- 
tent for the next friend of a minor to bind the 
latter by an offer under the Oaths Aot that the 
oath or solemn affirmation by the other party to 
or by any witness in suoh proceeding shall, as 
against the minor, be oonolusive proof of the 
subject in question. The leave of the Court 
under this seotion is not required. MaEjAK 
80RAB v. ANOKH RAI, 18 P.R. 1891. r R i 
P.R. 1907, D,, 75 P.R. 1900.J 

(4949) 0. 32, r. 7 ( = old s. 462) — Suit for 

custody of wife — Reference to arbitration*— JSfo 
record of Court as to sanction — Irregularity 
In a suit by minor through his next friend for 
the custody of his minor wife represented by 
her mother as guardian ad litem , the Court 
allowed the matter in dispute to be roferred by 
the respective guardians to two arbitrators 
without recording an order under this rule. 
This was held to be a material irregularity 
HIRA V. Dina, 37 P.R. 1895. [£,, 4 P.R.’ 

1 907 •] 


(4950)— O. 32, r. 7 ( = old s. 462)— Leave to 
compromise given without enquiry— Binding 
effect on minor, — Where there is nothing to show 
that the Court satisfied itself after due inquiry 
that the compromise was benefioial to the minor 
and the oompromieehad not been expressly sanc- 
tioned by the Court, a deoree according to the 
compromise will not bind the minor. BlSHEN 
SINGH V. MIR SINGH, 17 P.R. 1899. 

(4951) 0, 32, r. 7 ( = old s. 462) — Guardian 

binding by oath— Sanction of Court — Minor's 
benefit.— An agreement by the next friend of a 
minor to relinquish a claim should the opposite 
party take oath is not binding on the minor if it 
is not made with the express sanotion of the 
Court, accorded after enquiry as to whether it 
would be for the minor’s benefit. 8HADI v. 
NATHU, 186 P.R. 1889. [£., 18 P.R. 189l! 

F.B ] 


(4952) — O 32, r. 7 ( = s. 462, Civ. Pro. Code, 
1882 ) — Court's duty in granting have — Com- 
promise— Certificated guardian if to lake permis - 
Sion of Judge— Guardian and Wards Act{VIII of 
1890), s. 29 — Review— Suit to set aside decree , 
if maintainable — Fraud — Valuation — Jurisdic- 
tion . — A compromise of a suit is not one of the 
act3 contemplated ins. 29 of the Guardian and 
Wards Act; hence a certificated guardian can 

compromise a suit without obtaining the sanc- 
tion of the District Judge. The statutory pro- 
vision for safe-guarding the interests of minors 
in suits, is contained in s. 462 of the Code of 
Civil Procedure. The Court in sanctioning a 
compromise on behalf of an infant under s. 462 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1892, 

X of 1877, XXIII of 1861 and VIII of 
1 859) — continued, 

of the Code of Civil Procedure, should reoord 
the fact that the application was made to it by 
the next friend or guardian, that the terms 
of the compromise were considered by it. and 
should in terms state that the question whether . 
tue compromise was for the benefit of the infant ! 
was considered. Prom the mere faot that the j 
Court passed the deoree in accordance with the 1 
compromise, it oannot be inferred that any of ; 
those steps preliminary and neoessary to the \ 
making of the decree had been taken by the j 
Court. (16 W.R. 232, 17 A. 531,26 B. 109, 

2 C.W.N. 90, 29 M. 104, F.) Where a decree j 
is passed on adjudication, no separato suit lies 
to set aside the decree except on the ground of 
fraud, but where it is passed simply upon a i 
oompromise. a suit lies upon grounds other ! 
than that of fraud. (34 C. 83. F.) Where the 
minors were defendants represented by their i 
mother and guardian, iu the original suit as 1 
also in the review petition, and the application , 
for review was discharged with the express ' 
direotion that the applicant’s proper remedy 
was by way of suit and not by way of review, 
a suit by the minors through a new next-friend, 
their mother and former guardian ad litem 
being impleaded as a defendant, lies to set aside 
the deoree on grounds other than that of fraud. ' 
(2 C.L.J. 508, D.) Where the plaintiffs valued 
their claim in the MunsifTs Court at Rg. 500, * 
and issue was fcakeu on the point, (which it 1 
deoided in favour of the defendant would have 
ousted the Muneifl’a jurisdiction), but no 
evidenoe wa9 adduced, there was no waiver of 
jurisdiction and the High Court can interfere 
on seoond appeal. BlKU HALWAI v. MOHESH 
HALWAI, 8 C L J. 266. (24 M. 43, D.) [F. 

8 C.L.J. 274 = 13 C.W.N. 163 = 4 Ind. Cas. 467; ! 

R., 13 C.W.N. 1197 = 2 Ind. Cas. 129 = 10 C.L. 

J. 420.] 


(4953)— O. 32, r. 7 ( = s. 462, Civ. Pro. Cede , 
1882)- Compromise on behalf of infant- Sanction 
of Court— Compromise if can be set aside.— 
When a suit in which a miuor plaintiff (repre- 
sented by his next friend) was a party, was 
oompromisod after it had been opened ou his 
behalf, and the witness examined, and it ap- 
peared that tho infant had no separate interest 
from tho adult members of tho family, who 
took part in tho oompromiso and assented to 
it, aud the Court, having had its attention 
drawn to it, approvod of it, and it was stated 
solemnly m an order made by the Court to bo 
for tho benefit of the infant. Held that the 
oompromiso cannot bo set aside. Ramaswer 
Pershad Singh v. Ramii ahadur Singh 
11 C.W.N. 178. P.C. =» 34 C. 70 = 5 C.L J 175- 
17 M.L.J. 59 = 2 M.L.T. 165. 


(4954) — O. 32, r. 7 (=s. 462, Civ. Pro. Code, 
1«8 2) —Com promise by guardian ai lRem with- 
out leave of . 'ourt, validity of— Suit to recover 
poxvmon of property from defendant who ob- 
tamed it wider compromise decree- Limitation 
Act * arts - 91; 144, applicability o/.— While tho 
present plaintiffs woro minors, a suit was 


Cisr. Pro. Code (Acts Y o f 1908, XIV of 1882. 

X of 1877. XXIII of 1861 and VIII of 

1859)— continued 

brought against them for reoovery of certain 
share in a z*mindary. The suit was compro- 
mised by the plaintiff’s mother, who was the 
guardian ad litem in that suit, without obtain- 
ing the leave of the Court. The present suit 
was for the reoovery of the share obtained by 
the defendants in pursuance of the compromise- 
decree on the ground that the defendants had 
no share in the zamindari, inasmuch as it was 
the self-acquired property of the plaintifi’s 
father. Whether art. 91 of the Limitation 
Aot applied to the suit, was the point that had 
to be decided. Held, art. 91 applies where 
tbero is a question of oanoelling an inntrument. 
In tho present case there was no instrument. A 
deoree oannot be considered au instrument. If 
the compromise was an instrument under s. 462 
of the Code, it was void au against the minors, 
i.f., the present plaintiff?. The substantial 
relief sought by the plaintiffs was possession of 
their property, of whioh they had been deprived 
by a proceeding that was totally illegal. Hence 
the suit was governed by art. 144. DWARKA 
v. SALIK, 8 O.C. 191. 

(4955) — O. 32, r. 7 ( = $. 462. Civ. Pro. Code, 
1882)— Minor — Compromise— Leave of Court— 
For the exigencies of s.462 of the Code being pro- 
perly complied with so as so enable the validity 
of a oompromise, entered into on behalf of a 
minor, to be maintained, when suoh compro- 
mise is subsequently challenged, it must be 
provod that me attention of the Court was 
directly oalled to the faot that a miuor was a 
party to the oompromise and it ought to be 
shown by an order on petition, or in some way 
not open to doubt, that the leave of the Court 
was obtained. MONOHAR LaL v. JADU NATH 
SINGH. 4 C.L.J. 8. P.C. = 8 Bora. L.B. #89 = 10 
C.W.N. 898 = 9 O.C. 219 = 1 M.L.T. 210 = 16 M. 
L.J. 291 = 3 A. L.J. 710 = 28 A. 585 = 33 I.A.S28. 

(4956) — O. 32, r. 7 ( = $. 462, Civ. Pro. Code, 
1882) Withdrawal from suit by next friend— 
Right of minor to have it restored through ano* 
ther next friend. — Iu all eases where an iufant 
is a ward of Court, no aot oan be doue affeoting 
tho person or property or state of tho minor, 
unless uuder the express or implied direotion of 
tho Court. A suit relating to the estate or 
person of an infant aud for his benefit has the 
effect of making him a wird of Court, { Gregory 
v. Moleswcrth, (1747), Atk. 626. 13 B. 137, 
approved.) On tho withdrawal of the next 
friend of a minor plaintiff from a suit, the minor 
is entitled to have the suit re-opened or review- 
ed through another next friend. In that oase, 
it is sufficient to show that tho former next 
friend was grossly negligent of the minor's 
interest in withdrawing from the suit. Fraudu- 
lent conduot on the part of the former next 
triend need not be proved. Ram S\UUr LAL v. 

Shah Lata k at Hossein. 29 C. 735. [Gregory 
v. Molcsworfh. (1747) 3 Atk. 636. (13 B. 137, 

E ) *1 M. 377 = 14 M.L.J. 1591. 

7 S(-5. 463. Civ . Pro. Code . 
1SS2— Dismissal for default —Minor —Next 
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Civ, Pro Code (Acts V of 1908, XIV o( 1882. 

f ° 1877 >. XXIII of 1861 and VIII of: 

lo59) — continued. 

friend making default in appearance— Absence 

1 pleader. The idea that defaults in appear- 
anoe can always be atoned for oy paying oosts 
is an erroneous idea and should not be allowed 
to gain ground A minor’s suit is liable to be 1 
dismissed for his next friend making default in' 
appearance at the time of bearing of the suit. 
The fact of the majority of the plaintiff makes 
no difference, for there is no distinction in the 
Oiv. Pro. Cone in his favour. The minor may 
sue again through another nexr friend or him- 
self cn attaining majority. MussaMMAT GUR- 
YEV* V. Raman Mad, 99 P.L.R. 1910 = 8 Ind ! 
Cas. 947. 

(1959; — 0. 32, r. 7( = s. 462, Civ. Pro. Code. 
18d2)— Comwomise— Minor — Leave of Court 
—Award— Decree upon award.— S. 462 of the; 
Civ. Pro. Code, contemplates the existence of a 
guardian and a pending litigation. Hence, the 
section has no application where the mother of 
a minor agrees, on behalf of the minor, to an: 
award, and a decree is afterwards permitted 
to be passed in terms of the award. VlTHALDASi 
V. Dattaram, 3 Bora. L.R. 887 = 26 B. 298. 

(49591 — 0. 32, r. 7 ( = Cit\ Pro. Code . 1882, 
s. 462) — S. 462 — Decree— Compromise by leave 
of Court — Order i ever sinq tin compromise not 
legal — Procedure — Practice. — Where the leave 
of a Court was given to a compromise of a 
decree on hehalf of minors, it was not com- 
petent for the Court to ro open that matters 
proprio motu and to set aside its order on the 
ground that the compromise gave the minors 
less property than what they were entitled to 
under the decree. The modes in which suoh 
an order oan be impeached resolve themselves 
into two at the mosG, viz,, by review or by suit,. 
VIRUPAKSAPPA v. SHIDAPPA, 1 Bom. L.R. 82 
— 23 B 620. 

(4960) -O. 32, r. 7 ( = s. 462, Civ. Pro. Code}. 
1882)— Compromise — Execution proceedings—- 
Minor — Avoidance of compromise before attain- 
ing majority . — S. 462 of the Code of Civil Pro- 
oedureis applicable to a compromise of execution 
proceedings. A mere endorsement of “Kabul,” 
or any other word of a similar import, on a dar - 
/c7zasidoes not imply a sufficient compliance with 
the provisions of s. 462. Civ. Pro. Code. The 
question whether the permission contemplated 
by the section has been given or not is a ques- 
tion of fact ; to determine it, however, it is of, 
the greatest importance to see whether the 
Court had before it the material; necessary for 
arriving at a judicial conclusion. A minor can 
avoid a oompromise, entered into on his behalf, 
by his next friend or guardian, even before 
attaining majority. Scmble. — Wheo a Court 
grants permission under s. 462, Civ. Pro. Code, 
and then finds out that such permission was 
improperly given it oan revoke that permission 
in a proceeding under s. 244 of the Code., 
VIRUPAX v. SHIDAPPA, 3 Bom. L.R. 565 = 26: 

B. 109. ! 

(4961)— O. 32, r. 7 (=1882, Civ. Pro. Code,-, 
s. 462— Quardian and minor— Compromise of 


Oir. Pro Code (Acta V of 1908, XlV.of 1882. 

1877> . XXUI ol 18 61 and VIII of 
1809) — continued. 

suit to which a minor is a tarty- Duty ot 
Court m dealing with. su:h compromise.— Where 
a oompromise la sought l0 bo effected iu a suit 
in whioh one of the parlies is a minor it is 

moumbent on th Ciurt to conddor carefullv 
whe a b r r r Dd , ter “ 3 nf the -nd 

whe.ber it is for the benefit of (be minor, and 

p ‘ h ' P r °P p *ed compromise be accepted by the 
Court and judgment passed in the terms thereof 

9 w U h,oh JU Ied7h n p Sh ’ Uld Sh0W ° le * Cly the reas °°S 
hioh led the Court to acoept and act upon the 

A°W P N m i 89 6 6 i« 8A W H v ' Kalian Singh! 

fo3,'J\) 1896 ’ 127 ' (A - W ‘ N ' 1S95, 126, 3 M. 

- 46 IT ’ r 0 ' 32 ’''- 7 <= . Civ - pr °- Code, 1882, 

, a n*au?Z nPr - 0m ' Sep,tltWn S '° ned b » ouard- 
-PelfTl r V l l ° cnm >- r ° m '!e not obtained 
vetiii nv — v i guardian to present compromise 
pet non Enforcement of com, pi omi se. — During 

the pendency of a sail, a compromise waf 

arrived at between the parties. The guardian 
ad litem ol the minor defendants signed the 

in Cour 0 atTh mPrCm ^ e ^ 3greed t0 P r8 wntit 

nf t n u * * he nexl he * rirJ K of the suit. Leave 

of the Court was not obtained under s. 462 , 

j\v. Pro. Code. On the aDpoin’ed day the 
guardian declined ro present, the petition/ On 
the plaintiff seeking to enforce the compromise 
the guardian objected to a decree being p“ ed 
m terms thereof. Held, that as leave to enter 

hehai, he , °u mpromn!3 W3S never for on 

behalf of the minor defendants, and in the faoe 

of the opposition on the part of the person 

representing the minor defendants in the litiga- 

tioo, the Court had clearly no power to enforce 

the compromise, even though it appeared that 

the terms of the corupromi-e were beneficial to 

Susrs. .?.r OA R *° ’■ 


0. 11—141 


Jwlw °; 3 ?’ r * 7 { = S ’ 4f?7 ’ Code , 

882 ) Want of sanction of Court to compromise 

a suit on behalf of a minor party— Effect of 

ivant of sanction— Compromise without sanc- 
tion avoidable, not void .— a compromise, by a 
puardian ad litem on behalf of a minor defend- 
ant, is not void ab initio but only voidable, a fc 
tne option of the minor, on his attaining 
majority, ic the equities of the case reauire the 
setting aside of the compromise. But, if the 
terms of the compromise are not, only fair but 

positively advantageous to the rmner and the 

same has heen acted upon by the parties, and 
wnen restoration of the parties to their original 
position is impossible, the Court, will not set 
aside such a compromise on the simple ground 
that the sanction of the Court, that heard the 
suit, was not obtained. GHUDAM ADI 8HAH 
v. SHAHABAL SHAH, 3 P.R. 1905 = 87 P L R 
1909. 

oim 64 lr 0, 32 ’. r * 7 ( = s - 463 ’ Civ • Pro. Code , 
1882 )— Compromise of suit— Court, sanction of 

Minor party — Absense of sanction— Compro- 
—mise not binding on minor.— Whore a compro- 
mise is entered into by parties to a suit in 
whioh a minor is interested, it is not binding 
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CIy. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877. XXIII of 186 L and VIII of 
1859) — continued. 

on the minor, unless leave of the Court is 
obtained under s. 462, Civ. Pro. Code. And 
where the minor comes forward to set aside 
the compromise, the Court has no power to 
uphold it on the ground that it is for the 
benefit of the minor or that the minor has 
derived benefit from it. BHIWA JOTIBA V. 
DEVCHand BECHAR, 13 Bom. L.R. 280. 

(4965) — 0. 32, r. 7 ( = s. 462, Civ. Pro . Code. 
1882» — Guardian and minor — Compromise of 
suit by guardian ‘ad litem’ —Sanction of Court 
not given —Suit by minor impeaching compro- 
mise— Voidable transaction — Burden of porof— 
Further appea » — Ground not urged in the 
lower appellate Court. — The Chief Court 
should not refuse to hear arguments as to a 
ground not taken in the lower appellate Court, 
when to pass it over would not be equitable. 
The guardian ad litem of minor defendants, 
who was their mother, compromised the suit 
on their behalf without obtaining sanotion of 
the Court. In execution proceedings, another 
compromise was made and sanction of Court 
was not obtained. Houses belonging to the 
minors were sold in execution of deoree, and 
the auction purchasers sold them to a certain 
person who sold one of them to another person. 
The transferees acted in good faitb. The plaint 
iffs, minors, brought the present suit for recovery 
of the houses, on the ground that the compro- 
mise was not valid and the decree was a 
nullity and inoapable of execution. The Court 
granted a decree on the ground that, sanotion 
of the Court not having been obtained, the 
plaintiffs were not bound by the deoree. Held. 
that want of suoh sanotion only rendered the 
deoree voidable at the instance of the minors, 
but they could only avoid it in case of its 
being found that their interests were perjudioed 
by the oompromise. The Chief Court remand- 
ed the case for re-deoision after enquiry into 
the issue as to whether the compromise was 
nor for the benefit of the minors. The burden 
of proof was plaoed on the plaintiffs, as they 
sought relief from the Court?, aud it was for 
them to show that in equity they were entitled 
to relief, and beoauoe prima facie there was no 
reason to suppose that the mother was in collu- 
sion with the former plaintiff, or had any 
reason to admit a olaim which was not really 
due or in any way to aol. projudicially to her 
son’s interest?. DaLO Mal v. 8UNDAR. 134 
P.L.R. 1911. (3 C.W.N. 375, 20 A. 98, 30 M. 
295, 8 C.L.J. 31, 3 P.R. 1905 = 87 P.L.R. 
1905, 25 B. 337, 87 P.R. 1895. 17 P.R. 1899 
28 A. 585, P.C-, R.) 

(4966) -0. 32, r. 7 ( = Civ. Pro . Coif. 1882, 
s. 462)— Agreement to refer pending suit by 
guardian of minor defendant — Sanction of Court 
not obtained — Validity of award made . — An 
agreement made by a guardian on bohalf of a 
minor, to refer to arbitration the whole or any 
part of a dispute already in litigation, is an 
agreement oovered by b. 462 of the Code and 
requites the sanotion of the Court and suoh 


Civ. Pro. Code (Acts Y of 1908, XIV of 1682, 

X of. 1877. XXIII of 1861 and VIII of 
1859) — continued . 

sanotion will not be implied from the mere faot 
that the Court makes an order of reference in 
aooordanoe with the agreement. If a reference 
is made on suoh an agreement without the 
sanotion of the Court being obtained to the 
agreement, whether the submission to the 
arbitration nor the award baaed thereon will 
be binding on the minor, MT. Rani BAHU v. 
AMIRAT Lal, 17 C. P.L.R. 147. (24 M. 326, 

26 M. 47, F.) 

(4966 a)— 0. 32. r. 7 (=s. 462, Civ. Pro. 
Code , 1882)— Minor, validity of a compromise 
entered into by next friend <f —Concealment of 
facts not relating to the prop'rty in dispute, 
effect of — Judicial discretion, txtreise of— Duty 
of Court sanctioning the compromise— Right of 
minor to challenge the compromise in subsequent 
proceedings . — During the minority of the 
appellant in this case, a suit was instituted by 
his father on his behalf claiming possession of 
certain property against the respondent. This 
suit was settled by a oompromise agreed to by 
the miuor’s father on his behalf. Tbe compro- 
mise wa9 also duly sanctioned by the Court. 
Under this compromise the appellant got a 
decree for a portion of the property and the 
remainder of his olaim was dismissed. The 
appellant, on attaining majority, instituted the 
present suit asking that a decree be passed can- 
celling the compromise and the deoree based 
thereon, that the parties be relegated to the 
position which they held before the compro- 
mise was filed and that the appellant be autho- 
rized to finish his case from the stage at which 
the compu>wise had been tiled. The appellant 
urged in support of his olaim that his previous 
case was so strong that he wa9 sure to win it 
and tbe actual reason why the appellant’s father 
entered iuto the oompromise was that the 
elder brother of the appellant was to be adopted 
by the respondent's mother and that as this 
faot was concealed from the Court, when it 
gave its sanotiou to the oompromise, tbe 
deoree aud the oompromise were of no avail : 
Held, that the oompromise was duly sanction- 
ed by the Court and a deoree passed thereon 
and that consequently it could not be set aside. 
Held, further, that tho appellant could not 
now ask tho Court to look at tbe reoord of the 
previous case to determiue whether it wa9 a 
strong or a weak one. The Court sanctioning 
tbe compromise had considered the point in 
dispute between the parties and had granted 
leave for the compromise alter the exercise of 
its judicial discretion. No faots in connection 
with the property in disputa between tbe par- 
ties were withheld from the Court. The Court 
knew exactly what the plaintiff claimed and 
wbat the defendant claimed, and after having 
considered all the fads relating to the property 
in dispute aud after following the provisions of 
law came to the conclusion that the oompromise 
was a fair one. The Court oannot now go into 
the facts of the previous oase and determine 
whether sanotiou had been properly granted or 
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Civ. Pro Code (Acts Y of 1908. XIV of 1882, 
^ 1877,. xxrri of 1861 and VIII of 

not and whether there had been a proper 
exercise of its judioial discretion in the matter 

Amarpal Singh v. Chhabraj Koer, n ind.’ 
Caa. 105. (6 0. 637, 24 C. 853, R.) 

32, r ' 7 ( ==Civ ‘ Pr <>- Code , 1S82, 
s. ib-2)— Compromise without leave of Court not 
binding on miner -Effect of hardship to other 
party - Minor's duty to return any bent fit under 
compromise — Liability on joint contract. — A 
compromise entered into on behalf of a minor 
without leave obtained under 6. 462. Civ. Pro. 
Code, is not enforceable against the minor. It 
cannot be treated as binding upon him on the 
ground that the application of the seotion 
would work a hardship so far as the party 
seeking to enforoe the compromise against the 
minor is oonoernad. (20 A. 93, Diss .; 9 C. 810 
26, B. 109, 3 C.L.J. 119, 2?.) The fact of the 
restoration to the staffs quo before the oontract 
being impracticable is also no ground for not 
setting aside the compromise. The withdrawal 
of the- other party from the suit cannot be 
deemed to be services rendered to the minor 
for which the minor should pay compensation 
before the compromise i9 set aside. There is 
no authority for the proposition that, if a joint 
contract by A and B is unenforceable against 
A, it is also unenforceable against B. SETHU- 

ram Sahib v. Vasanta Rao, ananda Rao 

DHYBAR, 34 M. 314. (25 M. 389, D.) 

(4967)— O. 32, r. 7— See ACT X OF 1873, 
s. 9. 27 C. 229 = 4 C.W.N. 327, 12 M. 483. 

(4968) -0. 32, r. 7— See COMPROMISE — 

Compromise of suits in Civ. pro. code, 

17 A. 531 = A. W. N. 1895, 126, 3 JVI. 103. 

(4969;— 0. 32, r. 7 — Authority of vakil to 
abandon an issue — Civ. Pro. Code, 1882, s. 462 

— See Compromise —Miscellaneous, 22 M. 
539. 


(4970) — 0. 32, r. 7 — See GUARDIAN— DUTIES 
AND POWERS OF GUARDIAN, 12 B. 636. 

(4971) — 0. 32, r. 7 — Competency to compro- 
mise, without sanotion of Court, on behalf of 
minor — Guardian for the suit, father of minor, 
and) a party to suit — Bona fide compromise 
entered into without sanotion of Court, on 
behalf of minor and the members of family — 
Validity— See GUARDIAN AD LITEM, 6 M. 
L.T. 325. 

(4971-a) — 0. 32, r. 7— Terms of compromise 
— Benefit of minor — When sanotion defeotive — 
See Partition— General, 13 Bom. L.R. 
963. 

(4972) — O. 32, r. 7— Leave of Court, must be 
express — Presumption — Compromise deoree 
when to be set aside — See PRIMOGENITURE, 

8 C.L.J. 274 = 13 O W N. 163 = 4 Ind. Cas. 467. 

(4973)— O. 32, r. 7— See TRANSFER OF 
Property act, 1832, S9. 86, 89, l O.C. 49. 

(4973-a) — O. 32, r. 7— See NOS. 338, 368, 
3337,13338, 3569, 4811, supra , AND NOS. 4981, 
.5007, 5793, infra. 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882. 

^ ° f 1877 r XXIII of 1861 and VIII of 
1 8o9) — continued. 

(4974) O 32, r. 7, s. 59, sob. II, r. 1 -See 

arbitration— Reference to arbitra- 
tion, A.W.N. 1905 , 171 = 2 A.L.7. 493 = 28 1 
*0 • 


(49 7 5)-0 32, r. 7, s. 114, O. 47, rr. 1 and 2 
( = ss. 463, 623. 624, Civ. Pro. Code, 1882) — 
Decree on compromise against a minor . procedure 
to set aside— Review on the ground of fraud- 
Decree on compromise against a minor, duty of 
Court passing -Compromise by guardian with- 
out leave of Court— Discovery of new and im- 
portant matter of evidence.— Whore a deoree is 
regular in itself, and, on the face of it, correct 
it can only bs set aside by a suit. Where the 
plaintiff seeks to set aside a decree based on a 
compromise, entered into by his guardian when 
he was a minor, merely on the ground that the 
compromise was fraudulent, his only remedy 
ies m a fresh suit and he oannot revive the 
previous suit by an application for review. (13 

to the \ t 25 G ‘ R ' f 0° ser vation8 

to the contrary , n 6 C. 697, 10 C. 357, 13 B L 
R. App. 11, Diss. from.) But, whers, l0 is clear 
upon toe face of the judgment or the decree 
wh.ch is impugned, that it is irregular, and 
incorrect, aod not in compliance with the 
provisions of the law, the plaintiff can proceed 
by way of review. Where a Court, pacing a 
deoree in terms of a compromise against a 
minor, did not enquire into the oiroumstaooes 
that led to the filing of the petition ol oompro- 
mise, nor grant any leave to compromise as 
required by s. 462, Oiv. Pro. Code, the deoree 
passed is not in compliance with the provisions 
of the' law and may be set asid. on review. 

Barhamdeo Prasad v. Banarsi Prasad 

3 C.L.J. 119. (9 C. 810, 3 M. 103, 17 A. 531 R • 

20 A. 98. Doubted.) [ R ., 13 O.W.N. 1197 4 in 
C.L.J. 420 = 2 Ind. Cas. 129, 34 C. 83.] 


(4976)— 0. 32, rr. 7, 1,4 (2) (=Civ. Pro 
Code, 1882. ss. 462 and 440 )— Compromise 
on ben rdf of minor— Sanction of Court— Cer- 
tificated guardian not exzepled. — In s. 462 
Civ. Pro. Code, no exception is made in 
the case of a certificated guardian ; on the 
other hand he is expressly referred to in e. 440. 
8o, s. 462, Civ. Pro. Code, applies also to the 
case of a certificated guardian. S. 462, Civ. Pro. 
Code, does not refer only to agreements out of 
Court but it also includes a compromise finally 
determining the suit. The policy of the law 
is to protect minors from being taken at a dis- 
advantage by their guardians, and a. minor’s 
interests would generally be quite as muoh 
imperilled by the final decree as by an agree- 
ment at some earlier stage of the suit. (3 U. 
103, 13 B. 137, Rel. on.) The fact that the 
Court passes a deoree in terms of the compro- 
mise does not amount to a sanotion of tha 
compromise by the Court. In order that a 
compromise may bind a minor, the express 
leave of Court must be obtained, and it 
must be arrived at upon the exercise of the 
judioial discretion as to the propriety of the 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1892, 

X of 1S77, XXIII of 1861 and VIII of j 
1859)— continued. I 

oompromife in the interest of the minor. (17 
A. 531, 9 C. 819, Rel. on.) Where a certificated 
guardian, aoting as next friend to a minor in a 
suit, entered into a compomise with the defend- 
ant without the leave of the Court, by which 
it was agreed that the defendant should obtain 
a mf'kcrari lease of certain lands belonging to ; 
the minor, and the Court gave a decree in the 
terms of auoh compromise : Udd, in' a suit to 
eject 1 he defendant and set aside the coinnro- 
miso, that though the guardian had previously | 
been empowered by an order o' the District 
Judge to grant leases on behalf of the minor, 
the lease in dispute was invalid as it had not 
been granted by a registered instrument ; aud 
the compromise dcoreo which the minor, under 
the express authority of law, soupht to avoid, 
oould not be invoked by the defendant as sub 
stitute for a duly registered and valid lease, that 
the defendant having been recognised as a ten- 
ant by the certificated guardian, who was fully 
justified in law in placing tenants on the laud 
and in accepting rent, from tenants wbcm he 
found already in occupation of the land, he 
was in no sense a trespasser, notwithstanding 
the invalidity of the original lease and of the 
compromise ; ho was an acknowledged tenant I 
and eonld not bo lawfully evicted without 
notice. L\ LA MAJLIS SAHA I v. MUSST. 
Nahun Him, 7 C.W.N. 90. [F. t 8 C.L.J. 260 , 

8 C.L.J. 274 = 13 C.W.N. 163 ; R ., 36 C. 674 = 

9 C.L.J. 523.] 

(4977) — 0- 32, r. 7, sch. II, r. 1 (=ss. 462, 
606, Civ. Pro. Cede , 1S82) — Guardian and 
minov — Arbitration — Authority of guardian to 
agree to a reference to arbitration on behalf of 
the minor— Scmble.— That s. 462 of the Civ. 
Pro. Code does not apply to proceedings under 
Oh. XXXVII of the Code. A minor party, 
therefore, will be bound by the consent of his 
RUardian lo refer the matters in disputo to 
arbitration, if there is no fraud nr gross negli- 
gence although the Court has not, under the 
provisions of s. 462, sanctioned the agreement 
to refer. HAHDEO SAHAI v. OAURI SHANKAR, 
A.W.N. 1903, 171=2 A.L.J. 493 = 28 A. 35. 
(27 C. 229, 12 M. 483, F.) 

(4978) — O. 32, r. 7 , sell. ll t r 20 f=s«. 162, 
525, Civ. Pro. Code. 1882) — j\[ahomedan 
mother, right as guardian of minor — Power to 
make contract or refer to arbit' alien on minor's 
behalf— Guar a ian ad litem — Right t-ujrve relief 
to illi'crat ? women imposed upon — Pleader and 
client . — Tho mother of a Mahomedan minor, net 
being tho legal guardian of his estate, has no 
power to make a binding contract ou behalf of 
the minor ; nor can she pass a valid reference 
to arbitration on behalf of the minor. But. 
if she bo duly appointed as tho guardian o<2 
litem of tho minor, and makes an application 
undor s. 525 to have an award filed in Court, 
and a decree is passed in terms cf the award, 
tho minor is bound by it, unless good oause be 
shown to set aside the decree. Such a decree 
is not a nullity on the ground that previous 


Civ Pro Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

sanction of the Court was not obtained under 
s. 462, Civ. Pro. Code. S. 462, Civ. Pro. 
Code, applies only to an agreement or com- 
promise entered into by a next friend or 
guardian for a suit. It can have no appli- 
cation to an agreement to refer to arbitra- 
tion where no suit is pending. If an award 
is filed uuder a. 525, and a guardian ad 
litem is duly appointed, but shows no cause 
why the award should not be filed, and allows 
judgment to be Riven in terms of the award, 
then also s. 462 has no application, for there is 
no agreement or compromise. But where a 
guardian ad litem is aotually a party to an 
application to have the award filed, that is a 
party to an agreement tb it uo objections shall 
bo filed od either side, then sanction of the 
Court under s. 462 becomes necessary. And if 
such sanction is not obtained, the Court has 
power to set aside the decree so far as the minor 
is concerned. Though the Court will always 
bo ready to give relief to illiterate women who 
have been imposed upon, yet it must observe 
the ordinary resognized rules of law and pro- 
cedure iD granting such relief. In dealing 
with questions arising between pleader and 
client, the client must be identified with his 
pleader, and suffer from the consequences of 
his dishonesty or wanr. of skill MIR MAIN 

Ghulam Hyderkhan V. Mussamat HAYAT 
KHATUN. 1 S.L.R. 160. 

0. XXXII, r. 8 ( = 1882, a 447 = 1877, 

s. 447). 

See Lunatic. 

See Minor. 

(4979)— O. 32, r. S — Next friend ceasing to be 
guardian under Guardian and Wards Act —Sea 

Decree— Miscellaneous. 5 A.L.J. 36=» 

A.W.N. 1908. 23 = 3 M.L.T. 128 = 30 A. 105. 

O. XXXII, r. 9 ( = 1882, s. 446 = 1877. 

1.446). 

See Lunatic. 

Stf Minor. 

(49801— O. 32. r. 9 ( = s 446, Civ. Pro. Code , 
1882) Guard ian ad litem, application for leave 
to appeal by next t rietul of minor in prtsence 
of— Minor, next friend of.— H. B. was the 
guardian ad litem of the minors on whose 
behalf an application for leave to appeal to 
Her Majesty in Council was made by B.A. 
dfcld, that the provisions of s. 446, Civ. Pro. 
Code, are only applicable wheu a suit is 
pending, and that as tho suit was not pending 
when the application for leave to appeal was 
made, any person might have made such tin 
application as the next friend of the minors, 
and that therefore the application of B. A. 
should be granted. AMINULLAH v. SECRS* 
TARY OF STATE FOR INDIA, 4 O.C. 98. 

(4981)— 0. 32, rr. <>, ? (-Cu\ Pro. CoSs 
1S83, ss. 446, 462— Ntxt /riVnd of miner HOC 
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Civ. Pro Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
185 v)— continued. 

0 • 

doing his duty properly— Adverse interest.— A 
suit relating to the estate or person of an infant 
and for his benefit has the effect cf making him 
a ward of Court, and no aot can be done affect- 
ing the property of the minor unless under the 
express or implied direotion of the Court. It is 
the duty of the Court, if it finds that the next 
friend does not do his duty in relation to the 
suit not to permit him to prejudice the interest 
of the minor, but to adjourn the suit in order 
that some one interested in the minor may apply 
on behalf of the minor for the removal of the 
next freind and the appointment of a new next 
friend, or in order that the minor plaintiff 
•himself may, on coming of age, elect to proceed 
with the suit or to withdraw from it. "Where 
the next, friend of a minor plaintiff applied for 
the withdrawal of (he suit without permission 
to bring another suit, and tho Court passed an 
order on the petition for withdrawal, the High 
Court set aside the order under s. 622, Civ. Pro. 
Code, and directed that the suit be restored to 
file and proceeded with and disposed of accord- 
ing to law. DORASWAMY PlLLAI v. THUNGA- 
SAMI PlLLAI, 27 M. 377. 

0. XXXII, i\ 10 ( = 1882, s. 448 = 1877, s. 

448.) 

’ (4981 a)— O. 32, r. 20— See NO. 4913, supra. 

O XXXII, i». 11, para (1) ( = 1882, a. 458 = 

1877, s. 458, para (2) = 1882, s. 459 = 
1877, s. 459). 

See Lunatic. 

See Minor. 

(4982)— O. 32, r. 11 (1) <=s. 468. Civ. Pro. 
Code . 1882 )— Guardian ad litem — Applying to 
he discharged — Inability to find funds — Proper 
course to be adopted— Dismissal of suit improper. 
••Where the guardian ad litem of a minor defend- 
ant asked that he might be discharged from 
the guardianship as he wa9 unable.'to find funds 
for the conduct of the ease, the proper order 
that the Judge should have made was to dis- 
charge the guardian under s. 458, Civ. Pro. 
Code, 18S2, and to appoint a fresh guardian in 
his stead for the conduct of the case. The suit 
should not have been dismissed. LANK RAMA 
sawmi v. Lank Lakshmana, 9 M.L.T. 333 
= 9 lnd. Cas. 435. 

(4983)— O. 32, r. 11 (1) — See GUARDIAN 

—APPOINTMENT OF GUARDIANS, 12 B. 553. 

(4983-a) — O. 32, r. 11— See NO. 4937. supra. 

' (4984) — O. 32, r. 11 (1), s. 115 ( = ss. 458 and 
r 622, Civ Pro. Code, 1882)— Guardian ad litem, 
appointment of, without consent not valid — 
Guardian and Wa*ds Act ( VIII of 1890), guar- 
dian appointed under — Not ex-of5oio guardian 
ad litem . — A guardian appointed under Aot VIII 
of 1690 does not beoome ex-officio a guardian 
ad litem in any given proceeding. A guardian 
must be appointed by the Court* The District • 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 
1859) —continued. 

Munsifi issued a notice to the proposed 
guardian, and, ou receiving no reply, appointed 
him, finding that he had been appointed 
guardian of tho property under Aot VIII of 
1890. The guardian applied under e. 458, Civ. 
Pro. Code, to be removed, on the grcuuu that 
his interest was adverse to the minor in the 
suit. The District Munsiff refused to remove 
him. Eeld , that the appointment was not 
proper a3 the guardian was appointed without 
his consent and his interests were opposed to 
those of the minor, and the Distriot Munsiff 
ought to have removed him. The Distriot 
Munsiff was bound to canoel the appointment, 
when the guardian, never having expressed his 
consent, oame forward alleging his unwilling- 
ness, and the fact that an order of appoint* 
ment was made in his absenoe does not affeofc 
the question. Held, also that the Distriot 
Munsiff acted with material irregularity within 
the meaning of s. 622, Civ Pro. Code, as he had 
no discretion in the matter. MAHAMMED 
ABDUL 8ATAR 8AHIB v. MEKKENA KON- 

dappa Naidu, 5 M.L.T. 162. 

(4985) — O. 32, rr. 11 ( 1 ), 4 (2), 1 — See COSTS 
—Special Cases, 3 M. 263. 

(4986) — O. 32, r. 11 (2) ( = s. 459, Civ. Pro. 
Code, 1882) — Guardian ad litem— Married 
woman. Husband alive but non-oompos mentis. 

In no case can a married woman be appointed 
as guardian ad litem inasmuch as she is so dis- 
qualified and any apparent appointment of her 
as guardiaD is not a mere irregularity. A 
woman whose husband is alive but non comvos 
mentis , cannot be appointed guardian ad litem, 
of her minor son. KUNDAN LaL v. GAJADHAR 

Lal, 4 A.L.J. 698 = A.W.N. 1907, 243 = 29 A. 

728. (23 A. 459, F.) 

O. XXXII, r. 12. para (1) ( = 1882, s. 450 

= 1877,s. 450 ; para (2) =1882, s. 451 

= 1877,8. 451; para (4) = J882, a. 452 

= 1877, s. 452 ; para (5) =1882, s. 453 

= 1877, s. 453). 

• 

See Lunatic. 

See Minor. 

(4987) — O. 32, r. 12 (2) (3) ( = s. 451, Civ. 
Pro. Coie, 1882)— Omission to comply with 
requirements of —Application under the section 
— Notice — Provision of section applies to a 
pending suit. — The omission to comply with 
the requirements of s. 451, Civ. Pro. Code, is 
simply an irregularity. Execution of a deoree 
is not barred by suoh omission. [2?., 19 M. 
127.] An application for leave to proceed with 
a suit under s. 451, is not required to be made 
on notice. An ex parte application under that 
seotion may be made at any time. The provi- 
sion in s. 451 requiring the title of a suit to be 
correoted, would apply to a pending suit, and 
not to a suit after final deoree, in which it only 
remains to proceed in exeoution. DOORGA 

Mohun Dass y. Tahir ally, 22 C. 270* v 
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Civ. Pro. Code (Aeti Y of 1908, XIV of 1882, 
X of 1887, XXIII of 1861 and VIII of 
1859)— continued. 

— 0 XXXII, r. 13 (1382, s. 463 = 1877, 
s. 463). 

See Lunatic. 

See Minor. 


(4588) — 0. 32, 15 ( = o« S. 463)-Idiot 

plaintiff— Presentation by guardian — Success on, 
—A person appointed under Ao* XXXV of 1858 
as manager of an idiot plaintiff's estate can pro- 
perly sue on behalf of the idiot. A suit by a plain- 
tiff that she was entitled to suoceed to suit pro- 
perty against defendant’s claiming title by 
mea ns of an alleged wifi ought not to be dismis- 
sed, on the ground that she *as disqualified from 
inheriting without deciding the question of the 
validity of the will. MUSSAMMAT JANDI v. 
Kashi Ram, 19 P.R. 1899. 


(4989) (). 32, r. 15 ( — old s. 463 )--Suil by nex ^ 
friend on behalf of alleged lunatic .— It is not 
open to Court to permit a suit to be brought in 
the name of an alleged lunatio through a next 
frieDd unless and until the said plaintiff has been 
formally adjudged to be of unsound mind under 
Act XXXV of 1858 or some other law for the 
time being in force. KANWAL Ram v. BHA- 
WANI Ram, 13 P.R. 1896. [Z)iss., 31 P.R. 1905 
= 64 P.L.R. 1905 ; Cited, 14 P.R. 1902, Cr.). 


(4990) -O. 32, r. 15 ( =Civ. Pro. Cede, 1 88S 
s. 463)— Suit against lunatic not so adjudge 
under the Lunacy { District Courts) Act XXX 
of 1858— Determination of lunacy and appoin . 
ment cf guardian ad litem-Prcc^dwre.-A Hind 
widow, not a minor, was of unsound mind. He 
mother, acting as her guardiaD, alienated, ii 
favour of her brother 6omo of the proper'tie 
inherited by her daughter from her husband 
The widow had not been adjudged a lunati 
under the Lunaov (District Courts) Act XXX^ 
of 1858. Plaintiff, a reversioner, sued to se 
aside the alienation, naming the mother as th 
guardian of the widow. It did not appear tha 
the Court of first instance satisfied itself tha 
the widow was in faot a lunatio or that tin 
mother was her proper guardian. The ques 
tion was whether the lunatio could bo sued 
without being so adjudged under the Act. Bela 
that, in the absence of any provision in the 
Oiv. Pro. Code for the oase of persons oi 
unsound mind who have not been adjudged to 
be so under the Aot, the Court was bound to 
provide for the protection of the lunatio defend- 
ant by the appointment of a proper guardian 
ad litem, the right of suit against the lunatio 
being unquestionable. The suit was therefore 
jsmanded for disposal in due oour.se after ascer- 
tainment by the Court of first instance that 
the widow was a lunatio and that the proposed 
guardian ad litem was a fit and proper person. 
KADALA REDDI v. NARISI, 24 M. 604. [F 
31 P R. 1905 = 54 P.L.R. 1905, 33 C. 1094-4 
0.L.J, 806-10 C.W.N. 719.] 

lRR^ 91 *jr°’- 3 * 2, r * *5 463 ’ Civ • Pro. Code, 

f 1 B * ! Provisions of, net exhaustive-Unad - 

WdQtd lunatic , right of, to sue by next friend, 


dv. Pro. Code (Acti Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

—The provisions of oh. XXXI of the Code are 
not exhaustive, and where a person is admit- 
ted, or has been proved, to be, of unsound 
mind, whether be has been adjudged a lunatio 
under Aot XXXV of 1858 or nol, he has the 
right to sue through his next friend, provided 
that what is done is dearly for his benefit. 
8HEVE THE v. THA Kado, 3 L.BR. 169. (20 
A. 2, 23 B. 653, t'.; 13 B 656, D.) 

(4992 )— O. 32, r. 15 f = s. 463, Civ. Pro . 
Code , 18S2 ) — Suit on behalf of alleged lunatie 
not so adjudged — Guardian ad litem — Act 
AXXV of 1858. — A person of unsound mind, 
through his nexc friend, sued to recover land, 
improperly alienated by his father. The defence 
was that the suit through the next friend was 
not competent, since plaintiff had not been 
adjudged a lunatic, under Act XXXV of 1858. 
Held, that a Civil Court ba9 power to allow a 
lunatic, after ascertaining him to be of unsound 
mind, to sue through a next friend, 6ven 
though he has not been adjudged to be so under 
the Aot. Civil Courts have power, in suits 
brought by, or, against, unadjudged lunatios, 
to enquire into the fact of the unsouDdness of 
mind of the party and order the appointment 
of a next friend or guardian as the oase may 
be. JANBA v. JOGA, 31 P.R. 1905 = 54 P.L.R. 
1905. (20 A. 2,23 B. 653. 24 M. 504,7 0. 

242, F. ; 91 P.R. 1887, R.\ 13 P.R. 1696, Diss.) 

(4993) — O. 32, r. 15 («=s. 463, dv. Pro. Cede, 
1882) — Lunatic, not adjudged qs such under 
Act A A XV of 185S —Right io sue through next 
friend. — The question for deoision, iD this oase, 
was whether, irrespective of Ch. XXXI of 
the Code, a next friend had a right to 6ue on 
behalf of a person, who was of unsound mind 
although not so adjudicated under any law for 
the time being in force. Bold, that the pro- 
visions of Ch. XXXV of the Cede are not, 
in this respect, exhaustive and, therefore, if a 
person be admitted or found to be of unsound 
mind, although he has not been adjudged to 
be so under Act XXXV of 1858, or any other 
law for the time being in force, he should, if a 
plaintiff, be allowed to sue through his next 
friend, and the Court should appoint a guard* 
ian ad litem, where he is the defendant. 
Nga Ku v. Nga Tha Hlaing, U.P.R. 1905, 
Civ. Pro. 80. (20 A. 2, 23 B. 653, F.) 

(4994)— O. 32, r. 15 — See PROBATE 

And administration act, issi, ss. 3, 5, 12, 

14 C.W.N. 256 = 2 Ind. Cas. 818. 

(4994-a) — O. 32, r. 15-Ses No. 4982, supra . 

0.32, r. 16 ( = 1883 f s.464-1877.s. 161). 

(4994*6) — O. 32, r. 16 — See No. 4914, supra. 

0. XXXIII, r. 1 ( = 1883, |. 101 = 1877, 

1. 401 = 1859, e. 297). 

See Pauper suits. 

(4996)— O. 83, r. 1 (— Pauper suit by— Re* 
presentative of pauper— Representative not a 

pauper— Representative ea*nol continue the suit 
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ClY Y f °; , C o°„ de (Aot ' Y of 1908 > XIV of 1862 

1877 '.- X ^ UI of 186i and Vni ot 
1059 )— continued, 

in forma pauperig.-The privilege of maintain- 
log a pauper suit is a personal privilege granted 
to people who have no means of carrying on or 
continuing litigation. The representative of 
a pauper is not entitled to continue the suit of 

»V >r ’ lf he ' S not a P au P 0r himself. Rao 
8aheb Manaji Rajuji Kalewar V. khan- 
DOO Baloo, 13 Bom. L.R. 377. 

lfifiO ? 6 ^r°;- 33 ’. r * 1 ( ass * 401 - Clv • l ' ro - Code, 
1082 )— Application to file a suit in forma pau- 

pens. Tne words “ oiher than his necessary 

wearing apparel and the subject-matter of the 

8U!t ’in the explanation to s. 401 cf the Civ. 

Rro. Code, 1882, do not qualify that part of 

the explanation wbioh requires that the person 

should not be possessed of sufficient means to 

enable him to pay the fee prescribed by Jaw, 

but only the condition that the applicant is 

not entitled to property worth Rs. 100. 

KrishanabaI v. MANOHAB, 8 Bom. L.R. 671 

= 30 B. 593. 


(4997) -O. 33, r. i ( = s. 401, Civ. Pro. Code, 
1882) — Death of plaintiff— Representative added 
in appeal— Consent- decree - Objec ion to plaintiff 
suing in forma pauperis— Estoppel. — Where a 
decree was passed in favour of a pauper plaintiff 
in ignorance of her death, and the defendant, 
having made her representative party to the 
appeal, consented to an order of remand and 
re-trial with the representative as party, held 
that it was not open to the defendant subse- 
quently to raise the objection that the repre- 
sentative of the plaintiff was not entitled to 
sue in forma pauperis. Akbar HUSSAIN v. 
ALIA BIBI, 23 A. 137 = A.W.N. 1902, 206. 

(4998) — O. 33, r. I — Petition to sue in forma 
pauperis. — The petitioner prayed to be allowed 
to sue as a pauper to set aside the sale of her 
property by the respondent to whom it was 
mortgaged. The respondent brought into Court 
Rs. 101 as the surplus due to the petitioner 
after the amount due on the mortgage had 
been satisfied, and oontended that the peti- 
tioner, being entitled to that sum, was not a 
pauper. Held, that the petitioner was a 
pauper as defined in O. 33, r. 1 of the Code. 
The words “such suit” in the first part of 
the explanation to O. 33, r, 1, refer tp the 
suit which may be instituted by a pauper as 
soon as his application to sue as a pauper has 
been accepted. “ The suit ” referred to in the 
second part of the explanation is also the suit 
whioh may be instituted under the rule. 
FATMA BAI V. DOSSAB&HOY UMRIGAR, 12 
Bom. L.R. 102=34 B. 638 = 5 Ind. Gas. 688. 
(10 B. 207, N-F.) 

(4999)— O. 33, r. 1 — Applicability of— Suits 
before Revenue authorities under Ben. Aot X 
of 1859 —See BEN. ACT X OP 1859, 21 C. 428. 

(4999-0)— O. 33, r. 1— See Nos. 2200, 2788, 
supra . 

(6000)— O. 33, r. 1, O. 7 , r. 17 ( = ss. 401 
and 62, Civ. Pro. Code , 1877)— Application to 


Civ. Pro. Code (Act! Y of 1908, XIV of 1882. 

f 1877 » XXIII of 1861 and VIII of 

1859) — continued, 

sue as a pauper- Subject-matter' of dispute not 
to ‘>e taken into account— Refusal of application 
Revision. Property forming part of the 
subject-matter of the suit should not be taken 
into aooount in determining whether theplaint- 
ifl. 18 a pauper or not. An enquiry a 8 to 
whether the plaintiff is a pauper or not being a 
judicial proceeding and an order determining 
the same not being subject to appeal, a revision 
lies against such order on any of the grounds 
mentioned in s. 622, Civ. Pro. Code, 1877. 

Shaikh Muhammad Mubarik v. Sheikh 

i AZL FLAHI, 99 P.R. 1882. (81 P.R. 1881, 

Citea ; 4 A. 91, Disappr.) 

(5000-a) O. 33, r. 1, O. 25, r. 1 — Leave to 
continue a suit in forma pauperis — Order for 
security for costs — Security for costs incurred 
pnor to granting leave lo sue as pauper— Secu- 
rity cannot be demanded evtn for antecedent costs 
—-Practice. Aq order to give security for costs 
obtained in a 6uit filed in the ordinary course 
oeases to operate as regards antecedent costs, if 
leave is given to continuo the 6Uio as a pauper, 
provided the leave is granted before the time 
limited for giving security has expired. BAI 

Laxmi v. Harjiwan Nathu, 13 Bom. L,R. 

99 

(5000-6^—0. 33, r. 1, O, 33, r. 5 — Application 
for permission to sue in forma pauperis — Possi- 
bility of professing pauper’s raising money on 
his claim, no ground for rejecting his application 

Revision — See Pauper Suit, A.W.N. 1893, 

(5001) — O. 33, rr. 1, 5, O. 44, r. 1 ( = ss. 401, 
407, 592. Civ. Pro. Cede, 1882)— Leave to 
appeal in forrfia paupriee— Reference to Subor- 
dinate Court— Final disposal of the application 
—Appellate Court's duty.— On an application 
for leave to appeal in forma pauperis , the High 
Court direoiea the Subordinate Judge to inquire 
into the pauperism or otherwise of the appellant 
and report. The Subordinate Judge made the 
inquiry and reported that the petitioner was a 
pauper, and also that she bad rendered herself 
incapable of appealing as a pauper by entering 
into an agreement, with some persons falling 
within the terms ot s. 407 (d). Held that the 
order of the Court calling upon the Subordinate 
Judge to report did not operate as a final dis- 
posal of the application, and that it was open 
to the High Court upon the receipt of the report 
to consider whether the oase was one in whioh 
leave to appeal in forma pauperis ought to be 
granted. But the High Court dismissed the 
application on the ground that the petitioner 
had entered into an agreement falling within 
s. 407 (d) In deciding whether leave is to be 
given to a person to appeal in forma pauperis, 
it is the duty of the Court to have regard to the 
rules contained in Ch. XXVI, the right of 
appeal aooording to the construction of s. 592 
of the Code, being subject to the rules contained 
in that chapter. HAMFA BaI v. MEANJEE 
BAIT, 17 M.L.J, 447=8 M.L.T. 11 = 30 M. 0*7. 

(26 M. 369, R.) 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1977, XXIII of 1861 and VIII of 
1859)— continued, 

0. XXXIII, r. 2 ( = 1882, s. 403= 1877, 

a. 403 = 1859, ss. 299, 300). 

See Pauper suits. 

(50° )- °. 3 i, r. 2— See APPEAL— COSTS, 
18 W . R. 286. 

(5003)— 0. 33. r. 2- Objection to Application 
for leave to sue as pauper — Paj ment of Court- 
feps after expiry o t nm.t-Aiiou — See LlMITA- 

V 0 ^nr CT \ l9 ° 9, SS - 5 ’ 18 A ' 206 = A. W. 
N. 1696, 33. 

(6003-a) O. 33, r. 2— See Nos. 2390-a, 4581, 
supra. 

Aom 00 ,! L 0, , 33 ’ rr ‘ 2 ’ 7 ~ See Limitation 

ACT, 1903, s. 3. 17 A. 526 = A.W.N. 1895, i 06. 

cqo 50 ??-~"°d 38 ‘ r - ^ O- 4 L r. 1 ( = .« 403, 
592, Civ. Pro Code , \ *82)— Application for 

leave to appeal as pauper. verification of .- An 

application for leave to appeal as a pauper 

under s. 592 of the Code of Civil Procedure, 

contained no schedule of any moveable ana 

immoveable property belonging to the applicant 

with the estimated value tuereof, and was not 

verified in the manner prencrihed by Iaw for 

the verification of plaints Held ihat the 

Court had no alirrnative but to rejeot theappli- 

oation. Muhammm) Salamat-ut-lah v 
Ram Jiwan, li 0 C. 19. 

°- “W«. r * 3 ( — 1882, i. 404 = 1877. 
8. 404 = 1859 s 301). 

See Pauper suits, 

(6005 a)-0 33, r. 3— See No. 2390-a, supra 

(5°0fi) -o. 37, r. 3. O. II, r. 1 ( = Civ. Pro 
Code, 188/, ss. 401, 592'— Leave to appeal ie 
forma p-iuporiR-7VsflnMfirm of application i», 
person - A pphcab ilu i, of ruhsinch. XX Vl of tin 
Code. — An application was presented through a 
vakil for Jo we to appeal in forma pauperis. Ii 
was returned for presentation by the applioanl 
m person or by one specially authorised to dc 
so. rho application wii accordingly repre 
sented by tho applicant m poraon, but it was 

„. n 7 °!* fc cf u t,mo anti was cons- queutly reieoted 
uetd Lb at the provision in *. 404 of the' Code 
requiring an application for leave to sue as 8 
pauper to be presented in person or by speoialh 
author, Z o3 “Rent d.d uut ,.p pJy t0 an appli 
option under s. 59 1 of tbo Code for leave tc 

a V‘ P* l, P fir - Ail iioticu taken eubse 

quent, to tho presennuion of hi application foi 
o«ve to appeal « s » pauper w„s to be subjeot t< 
the rules contained Oh. XXVI of the Code 
but the presentation of the appl, cation itsel 

K M sub r' c ' to Kll “h rules. The applioatioi 
should not have been returned and was there 

2R m"^ 0 ' //,V ILTHY V SOMWP A BANTA 

647= 17 Ml'll.e 01 ' N °‘ *■> ID; SOU 
04/= 17 M L J . 447 = 3 M.L.T. II.] 

° l'™ III, , r J , = l8B2 ' ' 406 = 1877, a.401 

*=* *859, a. 304). 

See Pauper suits. 

(5007) -•0. 83 r. 4, O. 32, r. 7, sch. II; r. 1 

~Cw. P,o. Code, 1882, ss. 406,462 
fi06 and 662) Decree in accordance with a loan 

t 


Civ. Pro. Code (Acts Y of 1903, XIV of 1882 
• X of lb77, XXII of 1861 and Vlll of 
1859)— continued. 

a 

— Validity of reference to arbitration byguardian 
ad litem cf minor without Court's sanction,— 
.Where a decree purports to have been passed in 
accordance with the terms of an award filed by 
arbitrators, and objections thereto were noiraised 
in the lower Court, nor filed agaiast the award, 
within the period of teD days prescribed under 
art. 158, Li mi tation Act, it cannot, lor the 
first time, be oontended in revision that, some 
of the def-tuvinis being minors, reference could 
not be m me ny their guardian ad litem, without 
obtaining express sanotion ol iho Court, under 
s. 462, C-iv. Pro. Code, and that there was no 
written application for reference by these guar* 
dians ad Idem. It is not necessary that suoh 
application should b? in writing (27 C. 61, R.) 
The word “agreement” in s. 562 of the Code 
seems to refer to an agreement by way of settle- 
ment, rather than of the da ure of an applica- 
tion under s. 406. UDA v. MAL CHAND, 4 P.R. 
1907 = 20 P.W.R. 1907. (24 M. 326. 28 A. 35, 

37 P.R. 1895, 18 P.R. 1891, F.B., R.) 

(5009)— 0. 33, rr. 4, 5 (Civ. Pro. Code , 
18H2. is. 400, 407) — Application {or heave to 
sue in form i pauperis — Existence of t/oid cause 
of action, whether ground for granting leave. — 
When an application for leave to sue in forma 
pauperis , has beeu m ido, the Court is not bound 
to give leave, merely because the allegations 
made by the petitioner are such, that, if true, 
they would give a good cause of aotiou. SAN- 
KARARAMA A1YAR v. SURRAMANIa A1YAR, 
27 M. 120, (20 A. 299, 27 M. 37, Rtl. on.) 

(5009 > — O. 33, rr. 4 aud 5 ( = ss. 406, 407 (c), 

C in. Pro. Code , 1882) — Pauper suit-- Applica- 
tion for leave to sue in forma pauperis Right 
to sue. Held . that tho allegations iu the plaint 
have to be looked to, i.i order to see whether 
they show a right to sue in the Court to whioh 
the application for leave to sue in forma paw- 
pe>t« is presented, and if they do show suoh a 
right, it is not for the Court to prejudge the 
case. In his application for leave to sue in 
forma paupeis , the plaintiff did not set forth 
what was i he law or rules or custom governing 
tho succession to the Mahantship of the Math 
concerned, nor did he assert tuat by what law, 
rule or custom be was t-he one aud only suooas- 
sor aud ho simply stated that ten years ago 
tho defendant got unlawful possession of the 
Math properly, that the late Mali ant had two 
chclas of whom one was dead and the plaintiff 
was tho survivor, that tho defendant was sister's 
sou of the late Mahant, and t hat for this tea- 
son, the defendant had no right by law or ous* 
tom in the presence of the plaintiff. In the 
course of the proceedings, the plaintiff admitted 
that, the defendant had a will of the deceased 
Mahant m his favour aud also thearquiesoenoe 
of the religious brotherhood generally. Held, 
that as the plaintiff's allegations did not show 
a right to sue, application for leave to sue in 
forma pauperis could not be grauted. PUR- 

shotam Gtr v. pahs Ram Gir, 9! P.L.R. 
1903 = 131 P.W.R- 1909 = 4 lad. Cat. 978* (13 
B. 126, 27 M. 37, 7 A. 229, 165 PJt. 1888, Jh) 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

f 1877 » XXIII of 1861 and VIII of 
looy; — continued. 

annii^!’ ^ rr ' 7 Forma pauperis 
S;? 0?l J°, ■ SUe * w "~ l Court's duly— High 
Court, junsdictwn-Cause of action. -Before an 

application for leave to sue m forma pauperis 

1C 13 ^e duty of the Court to satisfy 
itself that the allegations of the petitioner do 

snow a cause of action, and the allegations are 

f®, ° nl> ; tll03e “>adeiu the plaint but also 
nolude those made in the examination of the 

rnah C n nt oro thc ‘ CourL 1 13 °P eD to the 
H>gh Court to determine at the preliminary 

stage whether the plaintiff is or is not entitled 

to succeed on the oasis ot the alleged cause of 

aotion. Nawab Bahadur of Moorsheda- 
593 tARISH Chandra acharjee. 13 C. 

XXXIII. r. 3 ( = 1882, ss. 407. 403 = 

1877, ss. 407, 405 = 1839 s«. 302, 304). 

See Pauper suits. 

r ' 5 ( = s - 407, Civ. Pro. Code . 
18 *2)— Application to sue as pauper — Plaintiff 
not *>ikdy io prove claim— No ground for reject- 
ing. — S. 407, Civ. Pro. Code, 1882, does not 
warraut the rejection of au application to sue 

in forma pauperis on the ground that the 
plaintiff is not likely to prove bis claim. It is 
enough if a prima facie right to sue exists- 
NATHU v. SHEIKH SHAH MUHAMMAD, 23 

PR. 1885. 

(5012) 0 - 33, r. 5 (=old s. 407 ) — Merits of 
case and probability of success — Court not to con- 
sider. A Court oaouut deciue what prospect an 
applicant has of success on the merits. If the 
plaint disolosed a claim oognizible by the Court, 
it should go no further. MU5SAMM*T DAYA 
KOUR v. THAKUR SINGH, 155 P R. 1888. 

(5013) — O. 33, r. 5 ( = o Ids. 405) — Omission 
to enter all properties, whether ground tor reject- 
ing application to sue as a pauper . — The fact 
that the applicant praying ensue in forma pau- 
peris has omitted to set out in the schedule 
some ot his properties is not a sufficient ground 
for rejeoting his application. JHANDA MAL 
v. DlT MAD, 27 P R. 1887. 

(5014)— O. 33, r. 6 { — old s. 407 ) — No preli- 
minary enquiry— Court issuing notice to dtftnd- 
ant— Effect— “ Right to sue in such Court ” — 

A Court without huldmg enquiry under ss. 405 
or 407, Civ. Pro. Code, 1832, into an application 
to sue as a pauper issued notice to the defend- 
ant fixing a date for the parties to give evi- 
dence ; but, on that date, it dismissed the 
application on the ground of limitation. The 
omission to proceed uuder ss. 405 or 407 is a 
material irregularity under s. 622. The words 
“right to suein such Court” refer not only to 
want of jurisdiction in the particular Court in 
whioh the application is made but also to a 
oase where the right to sue is barred by the law 
Of limitation. MUHAMMAD TAHIR v. SECRE- 
TARY OP 8TATE FOR INDIA, 180 P.R. 1894. 

0. 11—142 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1850) — continued. 

r ' ^ ^ ==s * 487 > Civ- Pro. Code , 
1871) Application to sue as a pauper — Order 
giving permission to see for part of the claim — 
Legality of.— Where a Court fii»ds that an 
applicant to sue i?t forma pauperis is unable to 
pay the Court-fees upon his clam), it should 
allow him to sue as a pauper for the whole 
amount claimed and it is iiiegil on the p-irt of 
the Court because it finds th »i h may succeed 
only as to that part. Lakha v. MusSAMAI AT 
RAMA, 81 P.R. 1881. [Cited, 99 P.R. 1882.] 

(5016)— O. 33, r. 5 ( = Ctv. Pro. Code. 1382, 
s. 407) Pauper application— Merits cf the case. 

In an application for permission to sue as a 
pauper, it is not opeu to the Court to oousider 
the merits of the case, the rights of the parties 
and matters foreign to the scope of the enquirv 
directed by s. 407. ol. (cj of the Civ. Pro. Code. 
Where, therefore, a party applied for leave to 
sue as a pauper for reliefs dependent cn the 
construction of a Will, and the Court proceeded 
to disouss the term3 of the Will and, holding 
that on the merits the plaintiff had no right to 
sue, rejeoted the application, held that the dis- 
missal was illegal. GOPAD CHANDRA NEOGY 
v. BlGOO MlSTRY, 8 C.VY.N. 70. [Not F. 11 
O C. 67 ; R., 3 L.B.R. 248.] 

(5017) -O 33, r. 5 ( = cl . (d), s. 407, Civ. Pro. 
Code,lQS c 2)— Application for leave tosue in forma 
pauperis Interest in sub led -matter of suit— 
Champerty —In Mr. Whitley Stokes’ introduc- 
tion to the Code of Civil Procedure ic is said with 
regard to s. 407 that the application of a pauper 
will be rejected when it appears that he has 
entered into any champertous agreement. 
Reference may therefore be made to English 
law to ascertain what kind of agreements are 
regarded as improper and unallowable. By the 
Solicitors Act, 1870, 33 and 34 Viot. C. 28, a 
solicitor may make au agreement in writing 
with his client respecting payment for his ser- 
vices subject to the allowance of the taxing 
officer of the Court, and with exprs°9 exception 
of any purohase of the interest of his client in 
any suit or action, and of any agreement stipu- 
lating for payment only in the event of success. 
The agreement of the applicant with his 
Advocate making payment of fees dependant on 
the success of the suit gives the Advocate such 
an interest in the subject-matter of the suit as 
is contemplated by ol. (d) of s. 407 of the 
Code of Civil Procedure. J.8. HESSE v. A. 

Husain ally and Co., U.B.r. i892— 1896, 
272. (9 B. 371, 7 A. 661, R.) 

(5018) — 0. 33, r. 5 — Application to sue in 
forma pauperis— Rejection on the ground that 
litigation would end in failure. — A Court cannot 
refuse an application for leave to sue io forma 
pauperis on the grouud that the litigation would 
very likely end in failure. CHHANGIA v. JOTI 
PERSHAD, 6 lad. Cas. 703 (A.W.N. 1893, 

218, F.) 

(5018-a) — O. 33, r. 5— SeeNos. 4581, 5000-6 
5001, 5008, 6009> 6010, supra . 
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v. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1869 )— continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 


(5019) 0. 33, r. 5, 5. 115 ( = Civ. Pro. Code. 

1882. ss. 407. 622) — Civ. Pro. Code (Act XIV 
of 1882), s. 407, investigation under — Power of 
revision cf High Court— The High Court can 
interfere under Civ. Pro. Code, a. 622, when 
the lower Court, in an investigation under 
3- 407, has applied a course of enquiry fco the 
matter, which is not applicable to it, and has 
thereby failed to apply to the matter a course 
of enquiry whioh is applicable to it. DEBO 

Mohunt ram Charn DAss Ohella, 
2 C.W.N. 474. (l G.W.N. 626, 11 C. 6, 13 G. 

« 2 p’w »?' IV' 15 G ' 47 ’ 20 8 ‘ Ex i >l -'< 

8 C.W.H. 70, 11 O.C. 67.] 


(5020)-0. 33, r. 5, eg. 132. 133-Sce REVI- 

SION-GENERAL, 12 O.C 391 = 4 Ind. Oas. 
777. 


(5020 a) 0. 33, rr, 5 and 6 — Application for 
permission to sue as pauper — GovernmentPleadtr 
entitled to cross-examine witnesses lor applicant. 
— Upon an application for permission to sue as 
a pauper, where there exist no ground?, such 
as are referred to in O. 33, r. 6, to reject the 
application, held, that the Government Pleader 
is entitled to cross-examine the witnesses pro- 
duced by the applicant in support of his appli- 
cation. Under rule 6 it is quite clear that the 
Government is to be deemed to be a party to 
the proceedings in which it is deoided whether 
the applicant is a pauper or not. THE 

Secretary of State for India v. Tazim- 1 

UN-NISA, 8 A.L.J. 1148. 

(5021) — O. 33, rr. 5, 6. 7 (=*Ctu. Pto. Code, 
1882, ss. 407, 408, 40d, para 2) — Application to 
sue in forma pauperis. — Praragraph 2 of s. 409 1 
enables the parties to argue the question as to 
whether the applicant is or is not subjeot to any 
of the prohibitions specified in s. 407, if they so 
desire, and requires the Court, if any argument 
is offered, to consider the argument ; but it does 
not preclude the Court, if no argument is offered ; 
when the matter oomos on for hearing under 
8. 409, from considering whether the applicant 
is subjeot to any of the prohibitions specified in 
8. 407, and if the Court is of opinion that ho is, 
from dismissing the application. It does not ! 
follow, because at the time when the Court 
acting under s. 408 fixes a day for the hearing of 
the application, it sees no reason to refuse the 
application on any of tho grounds stated, that 
at a later stage, when exeroising the powers con- 
ferred by s. 409, it is not open to the Court to 
consider whothor the applicant is subject to any 
of these prohibitions. All that s. 400 means is 
that the Court, at that stage of the proceedings 
must bo of opinion that, on tho materials before 
it, there is no reason to refuse the application ■ 
on any of the grounds stated in s. 407. It is ! 
also the duty of the Court, when the hearing 1 
takes plaoe at a later stage under s. 409, to con- i 
aider whether or not the applicant is subjeot to 
/V , of prohibitions specified. Paragraph 
(c) of s. 407 docs not refer solely to a question 


of jurisdiction. Under that section, an appli- 
cant must also make out that he has a good sub- 
sisting prima facie oause of action capable of 
enforcement. AMIRTHAMv. ALWAR MANIKAM, 

27 M. 37. (20 A. 299, F.) [£., 27 M. 120, 91 

P.L.R. 1909.] 

(5022) — O. 33, rr. 5 and 7 — Application to 
sue as a pauper — Ground for rejection. — A Court 
oannot reject an application for leave to sue as 
a pauper on the ground that the allegations of 
the plaintiff do not prima facie show that his 
suit would succeed. It has ouly to see whether 
the plaintiff disoloses a olaim oognizable by the 

Court in question. 8AMNATH v. GANGANATH, 
122 P.R. 1886. 


(5023) — O. 33, rr. 5 and 7 ( = ss. 407, 409, 
Civ. Pro. Code, 1882) — Suit in forma pauperis 
Evidence taken for deciding limitation — 
Jurisdiction. — A Court has jurisdiction to decide 
the question of limitation uuder ss. 407 and 409 
of the Lode. The Court before whioh an appli- 
cation is made to sue iu forma pauperis has 
power not cnly to enquire into the question of 
pauperism, but also as to whether the applicant 
haa a ptbna facie good aud subsisting oause of 
action ; and for the purposo it may take evidenoe 
under s. 409, Civ. Pro. Code. In case of doubt 
the Court whose permission is asked to sue in 
forma pauveris should grant the application 
if tne applicant has made out that he is a 
pauper : but even iu suoh a case, if tho Court 
prooeed to shift the matter, it oannot be said 
to exceed its jurisdiolion, but at the most would 
be aotlng irregularly. E.N. VENKOBA RaO v. 
THUNIA NaTaraja CHETTY, 4M.LT 302 
(20 A. 299, 19 M. 197, F.\ 

(5024) O. 33, n*. 5 and 7— Bona fide claim 

—Abuse of process of Court —U the applicant 

is a pauper aud it is not denied that he is. he is 

entitled to the benefit of O. 33. The fact that 

he had co-heirs who were men of means is 

immaterial. There could be no abuse of the 

process of the Court when the applioant had a 

bona fide olaim on his own account, and was 

not entitled to require financial assistance from 

the co-heirs towards tho payment of the Court- 

fees. The Court is bound to deoide under 

O. 33, r. 7, ou the grounds specified in r. 6. 

Mi Hla Min v. Mi Ket, U.B.R. 1910, 2nd Qr„ 

2 6 . 


(5025) O. 33, rr. 5 and 7 — Application for 
leave to sue as pauper, when good prima facie 
title to property in suit not established— See 

Pauper suits, n o.C. 67. 

(5025-a)— 0. 33, rr. 6 (d). 7. 8 — Pauptr 

to go into the marifs of the 
case— Practico— Procedure. — In au application 
for leave to sue as a pauper, the District 
Judge, without passing any order as to the 
application itself, framed the issues and pro- 
ceeded to try them, and subsequently dismissed 
tha ol».m to sue * 3 a pauper, holding under 
u. 33, r. o (a) that there is no oause of aotion 
to be entertained Held , that this prooedare 
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Git. Pro. Code (Acts Y of 1008, XIV of 1682, 
Xo 1877 XXIII of 186A and vin q£ 
looy)— continued, 

was«Zf7-a vires. The Court had no jurisdiction 
to go into the merits of the case until it had 
hrst passed an order under r. 7 (3) allowing the 
applicant to sue as a pauper. The Court has to 
see whether the allegations made by the appli- 
cant show a good cause of aotion, and the faot 
that the allegations are traversed by the respon- 
dents is immaterial for the purpose of the oro- 
ceedings under O. 33. SEIN Tun U v. AUNG 
^AN U, 11 Ind. Cas, 837. 

(5026) O, 33, rr. 5, 6, 7, 15— Order rejecting 
application for permission to sue as pauper — 
Appeal.— An order rejeotiDg (r. 6) or relusiog 
(c. 7) an application for permission to sue as a 
pauper does not involve the rejection or dismis- 

. Jke plaint, as the applicant may proceed 
with the plaint if he can prooure the Dccessary 
Court-fee stamps (r. 15). Such an order is not 
a aeoree as it is not an adjudication in a suit, 
and no appeal lies from such an order. Ml 
MYA v. Ml GYI, U.B.R. 1910, 2nd Qr., 28. 

0. XXXIII, r. 6 ( = 1882, a. 408 = 1877, 

a. 408 = 1859. s. 305.) 

See Pauper suits. 

(5026-a) -O. 33, r. 6— See NOS. 5020a, 5021 
supra. 

(5027)— O. 33, rr. 6, 7— See COURT, 1 B.H. 

C. 102. 

(5028)— 0.33, rr, 6, 7, s. 115 ( = Civ . Pro. 
Code, 1892, ss. 408, 409, 622) — Investigation on 
application for Leave io sue in forma pauperis — 
Enquiry into mir its— Material in regularity 
Where, on an application for leave to sue in 
forma pauperis, the Conrt fixed a day under 
s. 409, it was not competent to the Court to enter 
into the merits of the case and dismiss the ap- 
plication on the ground that on the evidence on 
reoord the applioant had no subsisting oause of 
aotion. The reoeipt of evidence as to the merits 
during the enquiry into pauperism and the 
decision of the case on the merits at that stage 
was a material irregularity. RATHNAM PlLLAI 
v. PAPPA PILLAI, 13 M.L J. 292, F.B. [F., 13 
M.L.J. 425, 6 M.L.T. 359 = 3 Ind. Cas. 829.] 

O. XXXIII, r. 7 ( = 1882, s. 409 = 1877, 

b. 409 = 1859, s. 306 ) 


C| Y. Pro. Code (Acts Y of 1908, XIV of I882 r 

1877 ;- *^ 111 of 1861 and VIII 
1859)— contm uid. 

(5030)- 0.33, r. 7 (~old s. 409)— Dismissal of 
application for default- Fresh application .— An 
application for leave to sue as a pauper dismis- 
sed for default in prosecution will not bar a 
subsequent application for the same. ACHRU 
v. DITTA MAIi, 64 P.R. 1896. 

t 33, r ' 7 ~ 8hebAit personally 
indigent and not possessed of idol's properties 

if may apply for leave to sue in forma pauperis 

to recover idol's property— Idol' s property in 

hands of co-sbebaits contesting suit.— A shebait 

applied for leave to sue in forma pauperis to 

reoover certain endowed properties whioh, he 

alleged, some of the defendants, who were his 

co-s/ie5aifs, had illegally alienated in favour of 

the other defeodants. Neither in his personal 

capacity nor as shebait was he possessed of suffi- 

oient means to enable him to pay the Court-fees 

prescribed for the plaint ; Held , in revision, 

that the application oould not be rejected 

merely beoause the shebait defendants held 

properties of the idol sufficient to pay the 

requisite Court-fees. NANDA La*U CHATTER- 

jee V. Dwarka Nath Das, 16 C.W.N. 93. 

(5031)— O. 33, r. 7 —See LIMITATION ACT, 
1908, s. 3 and e. 14. 9 Bom. L.R. 204. 

33 ’ r ‘ l—Sw NOS. 5004, 5010, 
5021, 5022, 5023, 5024, 5025, 5025-a, 5026, 5028, 
supra. 


See Pauper suits. 

(5029)— O. 33, r. 7 ( = s. 409, Civ. Pro Code 
1882) — Enquiry into pauperism, limits of—En - 
quiryinto merits improper — Waiver.— Oa an ap- 
plication for permission to sue in forma pauperis, 
the Sub Judge held an enquiry under s. 409, 
Civ. Pro. Code, and, on the evidence taken, 
held that the suit was barred by limitation. 
Held that the Sub Judge was in error in going 
into the merits in the enquiry under s. 409. 
The evidence taken under the seotion must be 
confined to the question of pauperism. (13 M.L. 
J. 295, F.B. F. ; 19 M. 197, 20 A. 299, Not F.) 
That the petitioner allowed evidence to be , 
taken, cannot amount to waiver. Venkoba J 
ROW v. THUNIYA NATABAJA CHETTY, 6 Iff. f 

L.T. 359. 


(5032) — O. 33, rr. 7, 8, 15 — See LIMITATION 
ACT, 1908, s. 3, 24 C. 889. 

(5033)- 0.33. rr. 7 , 15 (=Civ. Pro. Code, 
1882, ss. 409, 413) — Application for leave to 
sue in forma pauperis— Refusal of application, 
bar to subsequent application in same right- 
jurisdiction, plea of— Court's power to dismiss 
suit at any stage on joint cf Jurisdiction.— The 
plaintiff as heir of one of the mortgagors applied 
for leave to sue in forma pauperis for the redem- 
ption of the mortgage. The application was 
rejeoted, and the actual words of the order 
were as follows “ Since the applicant does not 
wish to procoeed with the application, I reject 
his application to be allowed to sue in forma 
pauperis and order bim to pay opponent’s costs, 
and bear his own.” Plaintiff again applied 
after some time for leave to sue in forma pau - 
peris for the redemption of the same mortgage. 
The defendants did not object, and the appli- 
cation was granted and it was registered as a 
suit. The enquiry lasted over more than 3 years, 
and when the oase was nearly ripe for 
judgment, the Government pleader intervened 
and asked that the inquiry should not prooeed 
further until plaintiff had paid the costs due to 
Government in respeot of his former rejected 
application. The lower Court advised the plain- 
tiff to pay the costs due to the Government and 
the Court-fees in the present suit ; but .the 
plaintiff deolined to do either. The suit was 
accordingly dismissed, under s. 413 of the Oiv. 
Fro. Code, 1882, and the plaintiff was ordered 
to pay the Court-fees under s. 412 of the Code. 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X oi 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Qiy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 — continued. 


Held on appeal (i) that the ordec rejecting the 
appellants’s first application was an order under 
s 409 of the Code, and that the refusal operat- 
ed as a bar to the entertainment of the seoond 
application ; (n) that the lower Court was not 
only competent but bound to take notice at any 
stage of the suit of this bar to its jurisdiction ; 
(iii) and that the two applications were made in 
the same right to eueand notin different nght9. 
As a general rule a Cmrt oannct set aside any 
ordor passed by it of its own motion, but this 
rule does not apply to matters involving ques- 
tions of jurisdiction, limitation, res jutxcata 
etc., whiob take away jurisdiction. Toe same 
set of facts which iho mind at once grasps as 
jurally integral ought not to be made the basis 
of repeated proceedings, and the rule obtains 
that all the circumstances which exist when 
the former of two actions is brought, and can 
be brought forward in support of it shall be 
brought forward then, and not reserved for a 
seoond action arising out of the samo events. 
Though the forms of action differ, the cause of 
action is identical, and tho test is whether 
the evidence in suoport of both actions is sub- 
stantially tho same. RanCHOD MORAR v. 

BEZANJI EDULJI, 20 B. 86. (P.J. lor 1874, 

218, R.) 


(5034) — O. 33, rr. 7 and 15 ( = ss. 409, 413, 
Civ, Pro. Code. 188 2' — Appllc ition to sue as 
pauper, rejection of —Payment of Court fees after 
period of limit U'on for suit — Limitation Act s 4 
applicability of -Cir. Pro. Code , 1882, ss. 409, 

413. Where an application to sue as pauper 
has been rejeoted under s. 409 of the Civ. Pro. 
Code, 1882, the only oourso open to the appli- 
cant is that declared in r. 413, vis., to iustituto 
a suit, and tbo date of the institution of the 
suit for purposes of limitation would be the 
aotual date thereof. Too plaintiff oould not bo 
regarded as a pauper, and the provisions of s. 4 
of the Limitation Act, 1877, relating to pau- 
pers would have no application. (2 C. 389, F.; 2 
A. 241, /).) Plaintiff’s application to sue a9 a 
pauper was roj 'oted after investigation on the 
15tb July, 1890, hut time was granted to him, 
on his application, for payment of the Court- 
fees. Ho paid the Court-foes on l'2t.h August. 
1890, on which dato tho suit was barred. Tho 
defendant pleided limitation, and the plaintiff 
contended that the suit should be taken to 
have been instituted at the dato of his appli- 
cation to sue as a pauper. Hold that the suit 
was barred, as on the disposal of tho applica- 
tion under s. 409, Civ. Pro. Code, 1882, there 
was no proceeding pending which could bo con- 
tinued and kept alive by the payment of Court 

fees. Kbshw ramaciiandra v. Krishnarao 

y^ KA ” Sn « 20 B< a08 * Wol. F., 34 P.R. 

1 9 qV 24 C * BSJ ’ 9 Bom - hi. R. 204 ; Appr., 
1 8.L.R. 71 ; D. t 21 B. 576.] 

(5035)-°. 33, rr. 7. 15, O. 47, r. 1, s. 114, 

u. 47, r. 3 — Sec Review — Review when 
lies, 4 B. 414. 


(5036)— O. 33, r. 7,0.43, r. 1, ss. 104, 105 (- 
Civ. Pro. Code, ss. 409, 588, 591)— Order admit- 
ting suit in forma pauperis propriety of, whether 
could b3 atticked by defendant on appeal . — 
Where, after tho necessary inquiry, th6 Court 
of first instance had made an order under 
3. 409 allowing an application to sue in forma 
pauperis and ultimately decreed the plaintiff's 
claim, and the defendant appealed on the ground, 
among others, that the plaintiff was not a 
pauper and ought not to have been allowed to 
sue as suoh. it was held to be incompetent to 
the defendant to take suoh plea on appeal, and 
that it was ultra vires of tho appellate Court 
to entertain such plea. The order granting the 
application to sue as a pauper is an order 
affeoting the institution of a suit rather than 
its decision and, therefore, not an order con- 
templated by s. 591 of the Code, and cannot be 
dealt with in appeal in spite of the provisions of 
s. 588 of the Code. MUMATZAN v. RASULAN, 
23 A. 364. 


— 0. XXXIII, p. 8 ( = 1882, s. 410 = 1877, 
8. 410 = 1859, i. 308). 

See Pauper suits. 


(5037)— O. 33, r. 8— See EXECUTION OF 

decree— Mode of execution, 8 W.R. 239. 


(5038) — O. 33, r. 8 — See HINDU 
Widow, 4 A.L.J. 795 = A.W.N. 190S, 
M.L.T. 514 = 30 A. 95. 


Law— 
29 = 2 


(5033-a)— O. 33, r. 8— See NOS. 50$. 4581, 
4832, 5026-n, 5032, supra. 

(50 39)— O. 33, r. 8, O. 39, rr. 1,2, s. 104, 
O. XLIII, r. 1, ss. 115, 141 — Sfe INJUNC- 
TION-SPECIAL Oases, a.W.N. 1890, 157. 

0. XXXIIJ, r. 9 ( = 1882, s. 414 = 1877, 

8.414. 1 

(5039-a) — O. 33, r. 9— See No. 5013, Infra. 

O. XXXIII, r. 10 ( = 1882, s. 411 = 1877, 

s. 411 = (1859, a. 809). 

See Pauper suits. 

(5040) — O. 33. r. 10 (=C<u. Pro. Code , 1882, 
s. 4 II) Sum recoverable by Government as 
starnjt fees, fir t chat ye on proceeds ct sale.— 
The purchase of oertaiu property by a person 
at a sale held in order to recover the amount 
due to Government as stamp fees iu a suit 
filed in forma pauperis, in whioh the plaintiff! 
were successful, prevails against a subsequent 
purohaso of the same property in execution 
of a deoreo obtained against the estate of the 
deceased owner for debts due by him, as the 
sum recoverable by Government 19 a first charge 
on tho property under 9. 411 of the Civ Pro. 
Code. PUTHIV VALAPPIL BARGA 

«t U M HUNHA VELOTH ASSENAR, 

25 M. 739=12 M.L.J, 405. • 

( x 5 ?, 41, T°- 3!il r 10 , = Ciu - pro - Cod «, 1882, 

!• 41 Invalidity of sale to recover Court- 

Jtts twt really due— Suit for posspssicH hff 
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Ciy. Pro Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued. 

prior mortgagee — No suit necessary to set aside 
scue. — A Brile held lor Court-fees wrongly believ- 
ed^fco be duo to the Grown, while they were not 
actually so due. is invalid, as the order for suoh 
sale is ultra vires. In suoh a case, where a prior 
usufructuary mortgagee of the property sold 
brought a suit for recovery of possession, held 
that he was entitled to his olaim, even though 
he did not ask as a relief in the suit that the 
sale should be set aside. BALWANT RAO v. 

Muhammad Husain, 15 A. 324 = A.W N. 
1893, 149. (12 C. 307. R.) [F., 16 A. 5 ; 

19 A. 308, 163 P.L.R. 1901, 26 A. 316 = A. W. 
N. 1901, 35 = 1 A.L.J. 53.] 

«s 

(5042) — o. 33, r. 10 — See ATTACHMENT, 

Subjects of attachment, ao C. hi. 

(5043) — O. 83, r. 10— See LIMITATION ACT, 
1903. arts. 149, 182. 2 B.L.K. App. 22 = 11 
W.R.O.C. 67. 

(5044) O. 33, r. 10 — See PAUPER SUITS, 
A.W.N. 1907, 157 = 29 A. 537-4 A.L J. 720. 

(5045) — C. 33, rr. 10, 11 ( = Civ . Pro. Code , 
1882, ss. 411, 412 — Suits disposed of by com- 
promise. — It is competent to the Judge to make 
an order under ss. 411 and 412, Civ. Pro. Code, 
as to the payment of the Court-fee, even in 
oases in which a decision is passed in terms of a 
compromise. The words in the section are 
“succeeds” and “fails in the suit” and they 
refer to the ultimate decision or result of tho 
suit aud pot to the mode in which the decision 
is arrived at. REFERENCE UNDER COURT* 
PEES ACT, s. 5, 4 M.L.J. 98. (15 B. 78, 79 

Not F.) 

(5046)— O. 33, rr. 10, 11— See Pauper 
Appeals, 13 a. 326* A.W.N. 1891, 97. 

O. XXXIII, r. 11 (= 1882, s. 412 = 1877, 

B. 412), 

See Pauper suits. 

(5047)— O. 33, r, 11 ( = s. 412, Civ . Pro. 
Code , 1882) — Withdrayjal of suit on compromise 
— Payment of Court-fees— Financial Commis- 
soiner's authority over litigation concerning 
Government. — Where a person is permitted to 
sue as a pauper, but the suit is withdrawn 
under a compromise, and he give9 up his olaim 
to the subject of the suit, the suit must be 
deemed to have failed within the meaning of 
s. 412 of the Code. It did not succeed in 
attaining its object, and it is immaterial whether 
the plaintiS voluntarily gave it up or lost it by 
the decision of the Court. He is liable to pay 
the Court-fees payable by him if he was not 
allowed to sue as pauper. The Financial 
Commissioner, Punjab, has, under Govern- 
ment rules, full authority over litigation iu 
whioh the Government is ooncerned. And the 
right of the Government Advocate to represent 
the Secretary of State cannot be questioned. 

Secretary of State for India v. Subju 
DAS, 104 P.R. 1908 = 160 P;W,R. 1908, (31B. j 

10 , 2f\) 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859 — continued. 

(5047 a)— O 33, r. 11 — See NOS. 1088, 4751, 
4752, 4753, 4880, 5045, 5046, supra, 

(5048) O. 33, rr. II, 9 — See PAUPER 
Appeals, 18 B. 464. 

0. XXXIII, r. 12 (New). 

See Pauper suits. 

(5049)— 0.33, r. 12 —Civ. Pro. Cede (Act XIV 
of 1882), s. 412 —Pauper suit- Settlement of 
case — No order about Coun-fers payable to 
Government- Government's light to appeal — 
Limitation— Practice.— A suit instituted in 
forma pauperis was scaled out of Court. The 
Court accordingly dismissed the suit, but made 

no order under s. 412 of tho Civ. Fro. Code of 
1882 This was in October 1908. Government 
had then ninety days time within whioh to 
appeal. Before the period expired, the new 
Code of 1903 came into force, whioh allowed 
Government to apply at any time to the Court 
for an order for the payment of Court-fees. (O. 
33, r. 13.) Government applied to the Court 
under r. 12 of O. .33; but it dismissed the 
application on the ground that it had no juris- 
diction to pass a fresh ordc-r. On appeal to the 
High Cour« : Held ( 1 ) that the orcK-r passed 
by the lower Court uoder r. 12 of O 33 was an 
order uuders. 47 and was therefore appealable. 
(2) That, although at the time the suit was 
dismissed, the only remedy open to Govern- 
ment was to apply to the High Court under 
its extraordinary jurisdiction, before the period 
prescribed for it oould expire, a now law had 
come into force, which gave a new remedy to 
apply under r. 12, O. 33. It enabled Govern- 
ment to make an application to the Court to 
pass an order according to law. (3) That, the 
suit having beeu dismissed, there was a failure 
of it and tho right accrued to Government to 
have the Courr.-feo from the party defeated 
SECRETARY OF STATE v. NaRAYAN, 13 Bom’ 

L.R. 686. 

O. XXXIII, r. 13 ( = 1882, s. 4 13 = 1877 

B. 413=1859, s. 310.) 

See Pauper suits. 

(5049-a'-O. 33. r. 15— See NOS. 2675,4581 
5026, 5032, 5033, 5034, 5035, supra. ' 

(5050) 0 . 33, r. 15, 0.44. r. 1 — Application 

for leave. to appeal in forma pauperis rejected 
— Application to treat rejected af plication as 
ordinary memo, of appeal — Not allowable — 
Effect of the words ' in all matters' in O. 44, 
r. 1 . — The Courts ought not to grant an applica- 
tion to treat the memorandum of appeal accom- 
panying a rejected application to appeal in 
forma paupei is as an ordinary memorandum of 
appeal and to allow time for payment of Court- 
fees. After rejection of an application to sue 
in forma pauperis, the only course open is to 
institute a suit in the ordinary manner ; like- 
wise, after rejeotion of an application for leave 
to appeal in forma pauperis , the only course 
open is to institute an appeal in the regular 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 aud VIII of 
1559) — continued. 

manner, i.e . , by filing a fresh memorandum of 
appeal duly stamped with the appropriate 
C ’urt-fee. The efieofc of words * in all matters’ 
in 0 XLI V, r. I and of 0. XXXIII, r. 15, 
pointed out. ALLAH BUX v. MORDAR, 4 S.LJR. 
263. 

(5050 a) — 0. 34 — Joint deoree for sale — 
Application for order absolute by some of the 
deoreo hr.lders — How far competent — See 

Transfer of Property act, 1882, ss. 88 

89, 8A.L.J. 1229. 

O' XXXIY, r. 1 ( = Transfer of Property 
Act, s. 85). 

See Charge. 

See Mortgage. 


See Transfer of Property act 139*2 

88. 58 to 100. 

(5051) 0. 34, r. 1 — Mortgage-suit —Party 

defendant, ret usd to join a person as — Person 
interested in the mortgaged premises, if a proper 
party defen iant- On, ortamly to h Irard before 
enforcement of mcrtgaqe-sc'urity— Adopted son 
of the person, < .i.'ccu f i ix to ruhose estate executed 
the mortgage— Multiplicity of suns, avoidance 
of, tf desirable — Voder O. 34, r. l of the Code, 
the adopted son of the person, the executrix to 
whose estate exeoutod a mortgage in favour of 
the plaintiff, is a person entitled to be added 
as a party defendant in a suit for enforcing the 
mortgage-gecurity. The test to bo applied is 
whether the petitioner who applies to be made 
a party defendant is a person who has aa in- 
terest in the right of redemption. Wh^re the 
plaintiff alleges that the mortgage was executed 
by the executrix under circumstances which 
made the security binding upon the estate, and 
the defendant is tho adoptod son of the deceas- 
ed owner of the estate, the latter is a person 
interested in the right of redemption. It is 
desirable that, in a suit for enforcement of a 
mortgage seourity, all tho parties interested 
should be brought before tho Court, in order 
that multiplicity of litigation might, bo avoided 
(14 0 W.N. 703, 11 C.L.J 4*26, R ) The rule 
laid down in tho case of (33 C. 425, Expl.tt D.) 
that, to a suit to onforce a mortgage, persons 
olaiming under a title adverse to that of both 
the mortgagor and the mortgagee are not pro 
per parties, is not inflexible GOKUL Chandra 

Roy v. rahheswari ciiowdhurani 14 c 

L.J. 108 (5 C.L.J, 95, R.) 

*890. a fuff :i4 ' ^ ^ N08 - 9492 

“L X Ss r 86.! = Tra ° 8rer ° f Pf ° Pert * 

See Charge. 

See Mortgage. 

kq ^“,^ ansfkr of property act, issues. 

Oo to 100. 

34 ‘ ** 2 ” 8e ‘ No ' 2215 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII qf 1861 and VIII of 
1859)— continued. 

(6052) — O. 34, rr. 2, 5 — Extension of time for 
redemption of a foreclosure-dect ee . — A Court has 
no power to extend the time fixed by it foe 
paying into Court the amount due under afore- 
olesure-deoree. CHENNIAH CHETTY v. MA 
Mi, 9 Ind. Cas. 771. 

O. XXIY, r. 4 ( = Transfer of Property 
Act, 1882, s. 88. 

See Charge. 

See Mortgage. 

See Transfer of Property act, 1832, 
ss. 58 to 100 . 

(6053) — 0. 34, rr. 4 and 5 — Preliminary 
decree for sale , extension of time fixed for pay- 
ment under- Compromise extending time fixed for 
payment under preliminary dicrec, validity of . 
—Held, that, under 0. 34, rr. 4 and 5, the Court 
cannot extend the time fixed for payment 
under the preliminary deoree for sale. Held , 
further, that a Court oannot accept a compro- 
mise and pass an order in accordance with its 
terms, which would have the effect of extending 
the time fixed for payment under the prelimi- 
nary decree. DURGA BHARTHI v. ANDESH 
Rai, 14 O.C. 147. (13 O.C. 28. F.\ 19 A. 186, 
7 A. L.J. 261, R.) 

— 0, XXXIY, r. 8 ( = Transfer of Property 
Act 1882, b. 89.) 

(6053-fl) — 0. 34, r. 5— See NOS. 5052, 5053, 
supra. 

— 0. XXXIY. r. 6 (—Transfer of Property 
Act, 1882, b. 90.) 

See Charge. 

See Mortgage. 

See Transfer of Property act, 1892, 
ss. 58 to 100. 

(5054) — O. 34, r. 6 — Application in execution 
proceedings — Limitation — See LIMITATION 
ACT, 1908, ss. 14 (2), 15 (1) and art. 19, 10 Ind. 
Cas. 21. 

(5054 a)— 0. 34, r.6 — Deoree under— Effect— 
See Provincial Insolvency act, 1S07 

b. 16, 8 A. L.J. 1241. 

(5054 6)— O. 34, r. 6— See NOS. 321?./» 1, 
supra. 

— 0. XXXIY, r. 9 (New). 

See Charge. 

See MOTGAGE. 

See Transfer of Property act, 1882, 

ss. 68 to 100. 

(5055) — 0. 34, r. 9, s. 114 (1) (=«. 501, 583, 

1882 ) — Restitution in execution 
— - Right of suit— Separate suit — If necessary — 
Decne not containing order for adjustment 
of acco unts— Execution, — When there has been 
a wrong done by an order of a Court which has 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882 

* ° f 1S77 « XXIII of 1861 and VIII of 

l boy — continued. 

been set aside on appeal, the Court executing 
the final decree, without express authority of 
law, is competent to put the parties in statu 
quo. Notwithstanding s. 583. a separate suit 
can be brought to obtain restitution within the 
terms of that section ; but it has never been 
held that restitution cannot bo obtained in 
execution of the final decree of the appellate 
Court. The same rule applies to a matter under 
8. 501, Civ. Pro. Code. (20 W.R. 441, B.L.R 
Sup. Vol. 985 = 9 W.R. 402,3 0.721. 14 C 
484. 21 C. 989, R.) [Appl., 4 A.L.J. 19=A. 
W.N. 1906. 315 = 29 A. 143 ; Appl, <£ F. t 6 
C.L.J. 662 =*$ M.L.T. 41.] When a deoree does 
not expressly direot an adjustment of accounts 
m the terms of s. 501, Civ. Pro. Code, suoh 
adjustment oan be ordered in execution, if it be 
shown from the nature of the deoree’ that it 
could and should have contained suoh an order 
and is imperfeot without it. RADHEY 8INGH 

v. Mangni Ram, 6 C.W.N 710. 


0. XXXIY, r. 14 (New). 

See Charge. 

See Mortgage. 

See Transfer of Property act, 1882, 
ss. 58 to 100. 

(5056) — O. 34, r. 14 — Transfer of Property 
Act ( IV of 1882), s. 99 — Decree on mortgage — 
Sale of property mortgaged— Sale proceeds in- 
sufficient to satisfy the decree in fuil—Bala>ice 
remaining payable — Second mortgage on other 
property between same parti's — Redemption- 
decree by mortgagor— M«>tg>gee applying for 
sale of the second property for the balance pay- 
able under the first decree— Sale. — In execution 
of a deoree obtained in 1897 upon a mortgage, 
the mortgaged property was sold, but the sale- 
prooeeds were insufficient to satisfy the judg- 
ment-debt. The same mortgagee was holder 
of another mortgage executed by the game 
mortgagor upon other property. The mort- 
gagor having died, his heir3 sued to redeem the 
second mortgage and obtained a decree for 
redemption and an order for payment of the 
mortgage-debt by instalments, the mortgagee 
having been entitled to charge on the property. 
In 1908, the mortgagee applied for exeoution 
against the seoond property in respect of the 
uapaid balanoe under the first decree. The 
Subordinate Judge held that an attachment 
was permissible even though s. 99 of tbe 
Transfer of Property Act, 1S82, applied. The 
District Judge, on appeal, held that the appli- 
cation was id oontraveution of s. 99 and dismiss 
ed the darkhast , but, on review, he held that 
the attachment was permissible. On appeal : 
Held , that tbe Civ. Pro. Code of 1908, in so far 
as it repealed s. 99 of the Tran-fer of Property 
Aot, 1882, and substituted in its plaoe, O. 34, 
r. 14, merely effected a change of procedure in 
the manner in whioh mortgaged property had 
to be realised in exeoution or money decrees, 
and therefore the mortgagee was entitled under 


Civ- Pro. Code (Ac ts Y of 1908, XIV of 1882 

* of 1877, XXIII of 1861 and VIII of 
1859 — continued , 

O. 34 to an order for the sale of the acoond 
property m satisfaotioo of the unpaid balance 

L.R. 24 ^ GAT ' Kajasam atmaram, 13 Bom. 

(5057)— 0. 34, r. li—Uiu/i uctuary morlqaqe 
-Possession not given to mortgagee- Suit 
for possession compromised-Mortqagee takinq 

O/ mortgaged pZ 

perty.— Where a usufruotuary mortgagee 
havtng obtained possession, brought V suit 
therefor, but consented to take a simple money- 
deoree instead, held that he was entitled L 
exeoution of the consent decree, to bring the 
mortgaged property to sale. Ganesh SINGH 

= 32 fl 1 377 GH '^\ L w 321 = 3 lDd - C «- «» 
66 A. 877. (25 A. W.N. J52 28 A 5ft r 

A.L.J. 731, D . ; 8 C.W.N. 264, F.) * 58 ’ 6 

(6057-OI-0. 34, )•. 1 4 — Malikana— Whether 
liable to attachment — Pensions Act (XXTTt nf 

that a MaUkana allowance 
payable from a Government Treasury j 8 0 f the 

nature of a pension and by A«t XXTII of 1871 

s- 11, is not liable to actachmenfc by process of 

any Court in British India at the insLoe of a 

creditor or m satisfaction of a deoree or order of 

* C .X t- Lalman v. Kalka Prasad, 8 A.L. 

J* 1326. 

0XXXV ' r ' 1 ( = 1882. s. 471 = 1877, 

a 471.) ’ 

(5057*6) O. 35, r. l — Suit for trust pro- 
perties — Necessary parties— Non-joinder of 
trustees — Effeot — See Trust. 1911, 2 M.W.N. 
537 • 

(5057-c) — O. 35, r. 1— See No. 1597, supra. 

— 0 XXXY.r 2 ( = 1882, s 472 = 1877, a.472), 
(5057-d)— O. 3, r. 2 —See No. 1597, supra. 

0. XXXY, r. 4 ( = 1882 a. 478 = 1877, a. 473.) 

(5057-c)— O. 35, r. 4— Sre NOS. 1597, 1598, 
supra. 

0. XXXY.r. 5 ( = 1882, s. 474 = 1877, s.474.) 

(5057 /)— O. 35, r. 5— See NOS. 99, 1597, 
supra, 

— 0. XXXYI, r. 1 ( = 1882, s. 527 = 1877, a. 527 
= 1859, 8. 328.) 

(5057 g) 0. 36, r. 1 — See No. 1602, supra. 

0. XXXYI, r 2 ( = 1882. a. 528 = 1877, s. 

528=1859, a. 328.) 

(5057- /i) — 0. 36, r, 2 — See No. 1602, supra. 

0. XXXYJ, r. 3 ( = 1882, 8. 523= 1877, s. 529 

= 1839, a. 329 . 

(5057-i) — O. 36, r. 3 — See NO. 1602, supra . 

0. XXXYI, r. 4 (1882, a. 330 = 1877, s. 580 

= 1889, s. 830.) 

* 

(5057-./)— *0. 36, r. 4— See NO. 1602, supra . 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1*77, A XIII of 1861 aud VIII of 
1H59)— continued. 

0. XXXVI, r. 3 ( = 1882, a. 531 =1877, s. 

S3! = 1859 8. 331.) 


(5057 -It) — 0. 36, r. 5 — See No. 1602, supra. 

(5057-/)-- 0. 37 - Summary suit — Ex parte 
decree ) a$$rd — Difcuciant pr. vino impossibility 
to apt ear and defend ivdh.n time fixed— Remedy 
of detnulani- Setting aside of ex parte decree. 
— In a suit innlitu ed under 0. *XXXVI1 of the 
Code, summonses were issued reoumng the 
defendants to appear n.'jd obtain leave to defend 
Within ten days. It was praetioally impossible 
for them to appear and defend the suit within 
this time limit. A. decree was passed tx parte. 
The defendants applied to have the ex parte 
decree set aside : Held, that the ouly method 
which the law allowed of obtaining reasonable 
time to defend in such otses was to apply for 
getting aside the ex parte decree, and that, as 
it was impossible for defendants to appear and 
defend within ten days, the ex parte deoree 
should be set aside, and they should be granted 
leave to defend the suit. THE Firm OF 

JAMNADAS V. A. E. Gayer, ll Ind. Can. 433. 
(2 B. 641, F.) 

(5058) — O, 37 — Summary suit — Leave to 
defend — When allowable — Partial failure of 
consider i’ i >n — EtUol — See NEGOTIABLE IN- 
STRUMENTS ACT. 1881, s. 45, 4 8.L.R. 147. 


0. XXXVII, r. 2 ( = 1882, i. 532 = 1877, 
s. 532). 


See Negotiable instruments. 

(5059) -o. 37, r. 2 (=*. 532, Ch. XX1XX, 
do. Pro. Code, 1882) — Suit on promote — It i- 
tercst. -Case where it was hold that, when a 
pro-note does not provide for interest, none can 
be recovered in ;t suit thocoor. under s. 532, Civ. 
Pro. Lode, 1882. In Mich a suit, plaintiff oan* 
not adduce extrinsic evidence to show that, in- 
terest had been agreed upon. BHUPATI Ram 
V. SOU RENDU A MOHUN TAGORE, 30 C. 446 = 
7C.W.N. 412. (10. 130, /?.) D. % 17 M.L. 

J. 296.] 


(5059 a) O. 37, r. 2 — Summary suit * 
bills of t.crh mgr — Value below Rs. 1.00C 
Cognisabihty by Karachi Small Causes Cot 
— Juris diction of other Courts precluded— P, 
vincial Small Came Courts Act , 1887, s. \G 
Effect vf O. .'7. r. 2. — The Small Cause Coi 
at Karachi has jurisdiction to try suits 
Bills ot exchange, Hu rid is, etc., up to Rs 1,0( 
and such a suit being cognizable by the Cot 
of Small Ci uses, all other Courts are dopriv 
of jurisdiction by s. 1G, Provincial Small Cat 
Courts Act. O. 37, r. 2, gives jurisdiction 
the Courts to which t he order applies to try t 
specified class of suits by summary procedu 
and the jurisdiction refers only to the mode 
trial, and no jurisdiction is couferred to t 
suits which the specified Courts are not oth 
wise competent to try. Re DOULA VaL A 
DAS v. HALO KANYA. 8 S.L.R. lflfl. (1 8 
8o! Doo. 83. Appr.' 8 Ben. L.R. App. 

Mxpl., 6 0. -49ft, 21.) . . . 

(6059-6)— -O. 87, r. i-Sce No. .1999, supr, 


XMy. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

0. XXXYII, r.3(= 1882,8.323= 1877, b.523). 

(5659 c) — O. 37, r. 3— See ISfo. 1699, supra. 

O. XXXYII, r. 4 (= 1882, b. 334 = 1877, 

• S. 834). 

See Negotiable instruments. 

(5060) — 0.37, r 4 — See APPEAL— EX PARTE 
CASES, 2 B. 644. 

— O. XXXVII, r. 6 ( = 1882, i. 536 = 1877, 

s. 536). 

See Negotlble Instruments. 

(5061)— O. 37, r. 6 — See SPECIAL OR SECOND 

Appeal-small ; . a use court Suits, 23 M. 

547 = 10 M.L J. 329, F.B. 

(5062) -O 37, r. 6, ss. 92, 93 ( = s$. 536, 53S 
Oip. Pro. Core. 1882 ) — Trust for a burial m 
ground — Public religious purpose s. — The words 
“ or religious ” were andeu to meet the diffioul* 
ty referred to in ii C. 33. lu the correspond' 
ing Aot oi 1877 the words “or reiigious” were 
not included. So is a trust for burial ground 
of a religious community. A trust fora burial 
ground oi a given religious community is a 
trust for a pubic r< l.gi.nis purpose wilhin (he 
meaning of ?. 539, Civ. Pro. Code. MaHOMED 
ESOOF alias MAUNG PO GALE v. NURRUD- 
DIN alias MAUNG GYI, L.B.R. 1893—1900, 
648. (20 C. 397, 16 B. 6^6, 11 0. 33. R.) 

(5063) — O. 37, r. 1 — Suit for damages for 
breach of coutruot — Arrest under s. 477, Civ. 
Pro. Code, 1882, of defendant before judgment 
—Summons no>, served on defeudant — Applica- 
tion for withdrawal of suit under s. 373, Civ. 
Pro. Code, 1862 Obj-'otion by defendant— 
Procedure — See WlTHURA WAL OF SUIT, 15 B. 
160. 

0. XXXYIII, r. 1 (a> ( = 1882, i. 477- 

1877. s. 477 = 1859, a. 74 ; and r. 1 (b) - 
1882, s. 478 = 1877, s. 478=1859, s. 75.) 

1 See ARREST. 

See Arrest before judgment. 

See Attachment. 

Sec Attachment befoee judgment. 

Sec Execution of decree. 

(5064) — O. 38, r*\ 1, 9(=ss. 477, 479 t Cfo. 
j P* 0 ' Code, 1882) — Suit for work done— Defend* 

I ant , with no domicile or proporty , about fo leave 
, jurisdiction— Security for personal appearance . 
If a person comes on business to India, in 
which he has no domicile or property, and 
enters into a contact with a person to do wotk 
in connection with that business, aud whioh 
must- be done before be leaves the country, and 
it is knowu that he intends to leave aj soon as 
the work is completed, there is an implied 
understanding, assuming that the work was 
doue on his oredit, that it shall be settled 80 
i paid for before he leaves the oonntry. Suoh a 
oase (alls under s. 477 of the Civ. Pro. Code, 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859)— continued. 

and there is no authority for saying that the 
principles applied in England to the granting of 
writs ne exeat regno should be applied in India. 
It was accordingly ordered in the case, the 
plaiutifr., suit being found to bo bona fide and 
not brought merely to harass the defendant, 
that the defendant should, as prayed for by the 
plaintiff, furnish security for hi 3 appearance, 
while the suit was pending, within a week, in 
terms of s. 479 of the Code, such security to bo 
for the amount of the claim, PROBODE 
CHUNDER MULLICK v. M. DOWEY, 14 C. 693. 

(5065)— 0. 38, rr. 1 (6) , 2 ( = 1 859, ss. 75, 78) 
Act XV of 1869 — Arrest before judgment . — 
8s. 75, 78, Aot VIII of 1859, do not provide for 
a warrant of arrest before judgment being taken 
out to seoure the easy execution of decrees, if 
suoh decrees are obtained'; nor dees s. 75 oblige 
defendants generally to give security. The 
application of the former section is confined to 
cases where the defendant is about to remove 
himseif or his property beyond the jurisdiction 
with the intention of evasion, obstruction or 
delay, and the latter to cases where the defend- 
ant neither furnishes security nor offers a 
sufficient deposit. Where a defendant is detain- 
ed in custody under these seotions, and the 
Judge, wishes to have him brought before the 
Court, it is not necessary to resort to the 
provisions of Aot XV of 1869 ; a direction to 
the jailor will suffice. KlLARAM MAJI v. 
NARAYAN das, 3 B.L.R. 213 = 13 W R. 278. 

0. XXXY1II, r. 2 ( = 1882, I. 479 = 1877,. 

479 = 1859, s. 76). 

See Arrest. 

See ARREST BEFORE JUDGMENT. 

See Attachment. 

See attachment before Judgment. 

See Execution of Decree. 

(5066) — O. 38, r. 2— A suit against a security 
for the appearance of the defendant in a former 
suit, is not afiocted by s. 11 , Aot XXIII of 1 861 . 
SlKOORAM AGURWABBA V. KOMABAKANT 

Dey, 2 W.R. 63. 

(5066-a) — 0. 38, r. 2— See NOS. 5064, 5065, 
supra, 

0. XXXYIII, r. 4 ( = 1882, s. 481 = 1877, 

s. 481 = 1839, s. 78). 

(5067)— O. 38, r. 4 —See SUBSISTENCE 
MONEY, 1 Ind. Jur. N.8. 327=Bourke, O.C. j 
423. ! 

(5067*«)— 0. 38, r. 4— See NO. 1222, supra. 

0. XXXYIII, r. 5 ( = 1882, ss. 483, 484 = 

1877, Ss. 483. 484 = 1839, ss. 81, 83). 

See ARREST. 

See ARREST BEFORE JUDGMENT. 

Sie ATTACHMENT. 

. See ATTACHMENT BEFORE JUDGMENT. j 

See Execution of decree. • ‘ 

C. 11—143 


Civ. Pro. Code (Acts Y of 1908, X1W of 1882 


ol 1661 and VJII of 




X of 1877, XXIII 
1859)— continued. 

J™*)-* 39 - 5 ( = s - 483 ' Civ - Pr °- 6c<?e. 

i tin 2)— Attachment on insufficient grounds— 
Damages —Proof of malice — Memo of objections , 
withdrawn— Jurisdiction as to ccsts.— An order 
under s. 483, Civ. Pro. Code, where the appli- 
cation has been made on insufficient grounds 
must necessarily cause damage to the credit 
and reputation of the party against whom the 
oroer is made, and general and special damages 
are recoverable. Quare Whether it is neces- 
sary to prove that the defendant aoted malioi- 
ousiy in the above case. The practice, as to 
the foim of an order when a memorandum of 
objections has not been stamped and has not 
been moved, does not seem to be uniform, but 
orders dismissing the memorandum in such 
circumstances have been made and there is 
jurisdiction to make the order. If there is 
jurisdiction for making an order dismissing an 
application, there is, of oourse, jurisdiction to 
make an order dismissing it with costs. 
PABANI Kumarasami PlBBAI v. UDAYAR 
Nadan, 4 M.L.T. 303=18 M.L.J. 490 = 32 M 
170 = 2 Ind. Cai. 345. 

(5069)— O. 38, r. 5 ( = s. 483, Civ. Pro, Code)— 
Attachment before judgment- Conduct of defend- 
ant — Commencement cf suit.— In considering 
an application for attachment before judgment, 
the Court is not restricted to the conduct of the 
defendant subsequent to the commencement of 
the action. It is open to the Court to look to 
the conduct of the parties immediately before 
the suit and to examine also iho surrounding 
oiroumstanoes and from these to draw an infer- 
ence as to whether the defendant is alrut to 
dispose of his property, and, if so. with wbat 
intention. MACGREGOR v. THE CAWNPORE 
SUGAR WORKS, Ld.. 11 C.L.J. 19 = 5 Ind. Cas. 
181. 


(5070)— O. 38, r. 5 ( = Act VIII of 1859, s. 81) 
— Decree— Execution — Jurisdiction . — Express 
words are necessary in order to give to a Court 
of locally limited jurisdiction a power of aotion 
beyond its local limits. The common sense 
meaning of e. 81. Aot VIII of 1859. is that the 
property there eprken of is property wilhin the 
jurisdiction of the Court, viz., properly which, 
when the decree is made, the Court would be 
able to reaoh and make available in satisfaction 
of the decree. There is nothing in the Aot to 
indicate that, the Legislature intruded an extra- 
jurisdiction power of attachment to be given to 
a local Court before judgment. Where an order 
under that section by the first subordinate 
Judge of the 24 PergunDas in respect of property 
in Calcutta was sent up to the High Court in 
order that it might be endorsed in accordance 
with tbn provisions ot s. 1 of Act XXIII of 1840, 
the High Court refused to endorse it. BaBA- 
RAM MUBBICK v. E.R. SOBANO, 8 B.L.R. 335. 

„ # A, M, 

(jtOld s^4S3j — Attach - 

VSimfyM&Smage s—fPrin- 
ThCLDrinoioles a overling 




2275 


THE ALL INDIA DIGEST, 


2276 


Civ Pro. Code (Acts Y of 1908. XIV of 1882. 
X of 1677, XXIII of 1861 and VIII of 
1859) — continued. 


Civ. Pro Code (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


a suit for damages caused to pUiotifi by an first defendant’s property from creditors inolud- 

attachment before judgment, unnecessarily and * n 8 himself, his remedy was to apply under 

maliciously applied for by the other party are s- 484 for an attachment before judgment of the 

mutat’-a mutandis the same as those in an fi ret defendant’s property. DUNGARSI v 

action for malicious prosecution. DaLI CHAND UJAMSI, 22 B. 727. 


v ALaf Khan, 86 P R 1898. 

150721 — 0. 89, r 5 ( = Civ . Pro. Code, 1877, 
s. 484) — '* Conditional attachment ,” meaning 
. o/. — B. 484 of the Civ. Pro. Code, 1877. speaks 

of a “ conditional attachment” as within the 
competence of the Court. This might mean an 
attachment to be made conditionally on the 
security uot being furnished nor oause shown 
by the prescribed day, or it might mean an 
immediate attachment of a provisional kind 
conditioned t u beoomc plenary if security 
should not be furnished, or cause shown accord- 


j (5075j— o. 39, r. 5 — Sec appeal to Privy 
! Council — Practice and Procedure iq 

’ W.R.F.B. 16. * 

! (5076) — o. 38, r. 5 — Sec INSOLVENCY- 

MISCELLANEOUS, 1 Ind. Jur. N.S. 325 AND 
ON APPEAL (Ibid) 373. 

(5077) -O. 39, r. 5 —See SMALL CAUSE 

court, Mofussil. Jurisdiction of-Gene. 

i RAL, 21 W.R. 375. 

i 

1 15077-q) — O. 38. r. 5 — See Nos. 509, 1307. 

3732, supra. 


ing to the terms of the order. The form at 
the end of the Code for a provisional attach- 
ment 8hows that tbo latter was the intention 
of the Legislature. LOTL1KAR v. LOTLIKAR. 
5 B. 643. 

(5073)— O 38, r. 5 ( = s. 493. Civ. Pro. Code. 
1882) — Attachment before judgment— Appo nt 
merit of receiver- Affi davits— Contents— Practice. 

S. 483 of the Civ. Pro. Code provides for the 
attachment of property of the judgment debtor: 
it does not apply to the joint property of a 
partnership of which the judgment-debtor is a 
member. In oases of this kind tho proper 
order to make is the appioniment of a receiver, 
under s. 503 of tho Code. DAMODAR v. PANA- 
LAL, 9 Bom. L R. 840. 

(5074) — O. 38, r. 5 ( = s. 483, Civ, Pro. Code , 
1682 )— Attachment before judgment — Pio^crty 
outside juribdiction — Uuder the provisions of 
ss. 483 and 484 of the Civ. Pro. Codo, 1882, a 
Court has no power to attach before judgment 
property outside tho limits of its jurisdiction. 

Baja Gokuldas v. Jankibai ; Jamnadas 

v. BAICITAND, 8 Bora. L R. 570. 

(5074-a) — O. 38, r. 5 ( = Civ. Pro. Code. 1862, 
s. 48 A)— Application for filing of award and 
decree thereon— Objection 6// creditor— Creaitcr 
not entitled to be made party— Remedy under. 
—I laintitl filed an award aud prayed for a 
decree in its terms as between himself and 
defendant. A oroditor of tho defendant con- 
testing the award as fictitious and fraudulent 
as against oreditors sought to be made a party 
m the prooeedings, aud the Subordinate Judge 
added him as defendant No. 2 and in the result 
refused to file the award or pass a decree t hereon 
Tho High C^urt direotod the Subrodinatp Judge 
to filo and proceed on tho award since tho first 
defendant r usod no objection to tho award aud 
in the absence of any illegality on i s faoo, the 
Subordinate Judge was bound to file it. The 
oroditor of defendant No. 1 should not have 
been mado a party to tho proceedings or allow- 
ed to oontest tho award. He had uo locus 
standi whatever. If ho thought that tho award 
proceedings were a fraudulent devioe to protect 


wu/oj-la a*, r. 5, s. 113, O. 46. r. 1 (=ss. 
•183 and 617, Civ. Pro. Cede, 1882 )- Attachment 
before judgment of property outside jurisdiction f 
validity cf— Grounds of reference to Chief Court 
wider s. 617.— Property outside tho local limits 
of tho jurisdiction of a Court cannot be attached 
btfore judgment under Ch. XXXI V of iho Code. 
A Subordinate Court in Lower Burma ia bound 
to follow the rulings of the Chief Court, Lower 
Burma, notwithstanding that another High 
Court bad ruled diflerently on the point, and 
the faot that ihero is suoh a conlliot between 
the Chi.f Court’s ruling and another High 
Court s ruling is no ground for referring the 
question to the Chief Court under s. 617, Civ, 
Pro. Code. SlVA SAW.MY SlTIA v. SULIMAN 

Dawoodji Parek, 3 L.B.R.253. (1 L.B.R. 

310, 8 M. 20, 5 Bom. L.R. 570, F. ; 7 C.W.N.* 
2 16 . Xot F.) 

Ai o 60 / r ' 6 ’ s - 136 (=sss - 483 Mnl 

64b. < u>. Pro. Code. mt)-Property outside 
the jurisdiction of Court - Applicability cf 
s. 483. 8. 648 of the Codo does not extend the 

operation oi 9. 493 to properly situated outside 
the jurisdiction of the Court. KlN Kin v NGA 
IyYAW WE, U.B.R. 1907, Civ Pro. Code. 18 

.Sflln 8 ' 1893-1900. 86. SM.aoi 

(50S0)— O. 38, r. 5, s.136 — See ATTACHMENT 

Before Judgment, 7 C.W N. 216, 

3Q> n *. 5 ’ 6 < sa0i »* P™ c <>ie t 
K r .\ 48o » 4S5 J -Civ. Pro. Code , ss. 453, 485 
Attachment before judgment. — The procedure 
prescribed in the matter of attachment before 
judgment should bo carefully followed. J. 

ONNAN v. S.P.A. V. 8ATHAPPA C HETTY 
U.B.R. 1892-1866. Yol. II. 274. 

15082) — O. 38. rr. 5 aud 6- Applicability to 

divorce proceedings— ‘$*6 Divorce, 37 C. 613 

= 7 Ind. Cas. 792. 

. q ' 5C<53 .' " • 6 - 10. s. 145 ( = ss. 463 and 

48b an, l ito.C'v. Pro. Cod r, m^-Altachount 

0ef i ri . Removal on K yiving security 

buU . by lower Ccurt but de v red on 
app,al Liability of surety for amount of 
appellate aecree . — Au attaohmeu6 before judg- 
mou ' wll ich was issued in a suit to atUoh 
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<Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 aud VIII of 
1859) — continued. 

certain money due to the defendant, wa? 
subsequently withdrawn on K giving security 
to pay over tli9 money so due or the decretal 
amount. The suit was dismissed by. the lower 
Court, but decreed on appeal. It was then 
sought to execute the amount of the appellate 
decree against K. Held, that K'g liability 
ceased when the suit was dismissed by the 
lower Court, as the attaobment itself to remove 
which K gave the security, must have been 
removed, uuder s, 488, with the dismissal of 
the suit. Ma I3l v. 8. KALIDAS, 5 L.B.R. 156 
= 5 Ind. Caa. 985. (12 B. 71, F.) 

(5084)— 0. 88, r. 5 and O. 41. r. 5 — See 8UR 

ety— Enforcement of security, 12 B.71. 

(5085) —0. 38. r. 5, 0.43, r. 1. s. 104 ( = Ciu. 
Pro. Code , 1892, ss- 483 and 588) — Appeal — 
Order refusing attachment -No appeal lies 
under 8. 588 of the Code of Civil Procedure 
from au order dismissing an application under 
s. 483 of the Code for an order for the attach- 
ment of some property to meet any decree 
whioh the applicant might obtain under s. 90 
of the Transfer of Property Aot, 1882. AMBA 

.Prasad v Narain Das, A.W.N. 1898, 18, 

0 XXXVIII, r. 6 (New). 

(508o-a) — 0. 38, r. 6 — See NOS. 3733, 5081, 
5032, supra. 

0. XXXVIII, r. 8 ( = 1882, 3 . 487 = 1877, 8. 

•487 = 1859, s. 86). 

(5035-5) — O. 38, r. 8— See NOS. 3437, 3574, 

supra . 

0. XXXVIII, r. 9 ( = 1882, s. 488=1877, 

s. 488 = 1839, 8 . 87.) 

(5035-c) — 0. 33, r. 9— See NOS. 3574,3817, 
4040, supra. 

0. XXXVIII, r. 10 ( = 1882, 8. 489 = 1877, 

8. 489 = 1839, s. 89.) 

(5085 d)-0. 38, r. 10— See NOS. 1535, 5083, 
supra. 

0. XXXVIII, r. 11 ( = 1882, s. 490 = 1877, 

s. 490.) 

(5085-e) — O- 38, r. 11— See NOS. 1535, 3437, 
supra. 

0. XXXVIII, r. 12 (New.) 

See Arrest. 

See ARREST BEFORE JUDGMENT. 

See ATTACHMENT. 

See ATTACHMENT BEFORE J UDGMENT. 

See EXECUTION OF DEORFE. 

(50861-0. 38, r. 12 { = s. 490, Civ. Pro. 
Code , 1882). — Where an attaohmeDt before 
judgment has been levied aud an ex parte I 
decree passed, the time to get it aside is thirty 
days, under art. 164 of the Limitation Act, 
from the date of executing any process for 
enforoing the judgment. An application after 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 )— cont inued, 

deoree for confirmation of the attachment 
under s. 490, Civ. Pro. Code, 1882, does not 
give the starting point of limitation as it is not 
an enforcement of any process of exeoution 
warranted. SIDH ARATHRAI v. ANANTRAM, 8 
Bora. L.R 367. 

(5096 a) - O. 38, r. 12 — See Nos. 1307, 1308 
3220. 3429, 3437, 3728, 3732, supra, 

O. XXXIX, r. 1 (= 1882, a. 492 = 1877 

s. 492 = 1859, a. 92). 

See INJUNCTION. 

(5037) 0. 39, r. I ( = old s. 492 )— Injunction 

j Alienation- Validity. -The effect of a temporary 
I injunction isnot to make a subsequent alienation 
of the property in respect of which the injunc- 
tion was issued illegal and void. KALA KHAN 
v. Kirpal Singh, 144 P.R. 1889. 

(5088) — O. 39, r. 1 ( = s. 492, Civ. Pro. Code 
1382)—“ Waste ” — “ Damage.”— A suit was 
brought by a Muhammadan woman against her 
husband for a declaration that she was entitled 
to the possession of oertain speoified villages for 
her dower debt. The defendant applied to the 
Court under s. 49 : >, Civ. Pro. Code, stating 
that several decrees had been passed against 
! him in favour of certain persons named, that 
these latter in exeoution of their decrees had 
brought those villages to sale, that the sale wag 
then pending, that the result of the action 
brought by his wife would be to depreciate the 
selliug value of the property and prayed for a 
temporary injunction to restrain the sale of the 
properties in execution of the deorees till the 
disposal of the suit brought by his wife. Held 
that there would be no waste or damage of the 
property within the meaning of s. 492, Civ. Pro. 
Cede, that tho property was not being wrong- 
fully sold in execucion of a deoree, and that the 
application should not be allowed, as it would 
have the result of unnecessarily delaying the 
decree holders’ remedy. MUHAMMAD ISMAIL 
Khan v. Kishan 8ahai, A.W.N, 1887, 42. 

(5099) — 0. 39, r. 1 — “ Wrongly sold in execu- 
tion of a de ree ” — Temporary injunction— Act 
XIV of 1882, s 492-^cf X of 1877, s. 492— 
Act VIII 0/ 1859, s. 92. — By using the 
words “wrongfully sold in execution of a decree,” 
the Legislature intended that an injunction 
might be granted, when property, which the 
claimant claimed to be his, was in danger of 
being sold in execution of a deoree against 
anothor person or even against himself. Re 
ABDULLA Khan v. Banke Lal, 7 A L J. 932, 
F.B. =7 Ind Cas. 183. (26 A 31 » , Ove? ruled.) 

(5090)- O. 39, r. 1 ( = s. 492, Civ. Pro. Code , 
1882) — Application— Second appeal— Practice 
— ProceJirc .— No second appeal lies from an 
application under f. 492 of the Civ. Pro. Code, 
1882. RAMCHANDRA V. JANARDHAN, 4 Bom. 

L.R. 138. 

(5091) — 0. 39, r. 1 ( = $. 493, Civ. Pro. Code , 
1882)— Injunction, temporary— Procedure in 
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(5092)— 0. 39, r. 1 (-s.492.Cir, Pro. Ced>, 
1882 )-Code not exhaustive — Injunction— 

Transfer of Property Act (I Vo/ 1882), s . 52-. Lis 
pendens Protect on by injunction even wlun lis 
pendens applies— Suit for specific performance of 
contract tor lease of unmovenble properly is one 
relating to the property- Civil Court's power to 
stay proceedings in Criminal Court— Crim. 
Pro. Code {Act V of 1898), s. 145, proceed- 
ings under , not criminal proceedings. The 
Civ. Pro. Code ie not. exhaustive. There- 
fore, a Court of Equity has power, in a case of 
specific performance, to interfere by an 
injunction, in order to maintain matters in 
their present slate, even if the case does not 
fall strictly within the purview of s. 492 of the 
Code. Thoro in no reason why, beo^use the 
plaintiff might possibly be protected in one way, 
namely by the doctrine of lis pendens, he 
ah' nld not also be protected in another way 
namely by an injunction. A suit for specific 
performance of a oontraofc for lease of im- 
moveable property does in fact relate to the 
property, which is tho subject-matter of the 
contest, within the meaning of s. 52 of the 
Transfer of Property Aofc. A Civil Court has 
no right to issue an injunction which would 
have iho effect of sUyi„ K proceedings in a 
Criminal Court. But proceedings under s. 145. 
Crim. I ro. Code, cannot be said to be criminal 
proceedings within the meaning of that princi- 
ple, and a Civil Court’s action cannot possibly 
be fettered by any aotion. which one of tho 
parties to tbo suit may ehno.-o to take before 
the Magistrate under the provisions of that 
section. NAWAB SALTANT-ARA MUNNI 
Begltm V Sktii Dooli Chand, 2 Ind. Cas 


1882^ 3 1?- 0 ' 9 ’ V ( = S -* J93 ’ Cir - Pt0 Cede, 

I 8 v 2 ) Injunction to party and not to Court- 
C ontcmplatis property being in danger of waste 


Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 18GI and VIII of 
1859) — continued. 

respect of application fer injunction— Receiver, 
appointment of . — After tho institution of her 
suit, against the defendant for possession of 
moveable and immoveable properly, the plaint- 
iff applied for tho appointment of a receiver. 
She subsequently applied under?. 492, Civ. Pro. 
Code, for a temporary injunction, such injuuc- . 
tion to ha vo effect until her application for »he j 
appointment ef a receiver was derided. Tb« 
Court made an order directing that the appli- 
cation should be placed on the record of the 
suit. Held tbafc the Court should have enter- 
tained and decided the application instead of 
treating it in the way it did. Held further, 
that an injunction could not properly be issued 
in respeot of the property unless the plaintiff 
showed thi»t she had a oa c e, founded an appa- 
rent title, for the appointment of a receiver, 
for ^he would not be entitled to have a receiver 
appointed unless she made out a good prima 
facie title to the property. Kadir JAHAN Be- 
GAM v. NATHU alias UDIT NARAIN, 5 O.C. 65. 


Civ. Pro Code (Acts Y of 19C8, XIV of 1882 

X of 1877, XXIII of 16(51 and VIII of 
1859) — continued. 

—An injunction under s, 492 of the Code can- 
not bo issued to a Court but only to a party, 
and an injunction to a party contemplates that 
some property, the subject-matter of the suit, 
is in danger of being wasted. Rajah Ram v 
Dharam Das, 2 A L J. 601. 


(5094)— O. 39, r. 1 (=s. 492. Civ. Pro. Code , 
1882)- Injunct ion— Decree of Revenue Court- 
Execution in Civil Court— D.cree, character of 
s. 93. N.W.P. Rent Act (XII of 1881).— The 
Revenue Courts are Courts of civil jurisdiction 
within the meaning of the Code of Civil Proce- 
dure, in that, their decrees, when transferred in 
the regular coursp, are to be treated in all 
respeots as if they were passed by a Court of Civil 
Judicature. Hence a Civil Court may, under 
8. 492, Civ Pro. Code, grant a temporary injunc- 
tion, staying proceedings in execution of decree 
passed in a suit under s. 93 of the North Western 
Provinces Rent Aot (XII of 1881) and wbioh 
was transferred for execution to a Civil Court, 
(16 A. 496, Dissented from; 9C. 295== 12 C L. R*. 
361 = 9 l.A. 174, 5 A. 406, R.) The deoree does 
j not lose its original oharaater. It is only in the 
course of execution that the Civil Court should 
treat such a deoree in all respects as if it had 
been passed by itself. Ram LoCHAN SINGH v. 

Kumar Newaz Prosad Singh. 9 C.L.J. 125 
= 36 C. 282= 13 C.W.N. 791= 1 Ind. Cas. 933. 

(5095)— O. 39, r. 1 ( = Cip Pro. Code , 1882, 
s. 492) Meaning of * wring fully sold . '—Where 
an unsuccessful deoree-holder got a decree in his 
favour in a suit under ?. 283 of the Civ. Pro. 
Code against the claimant in the execution 
proceedings, and such olaimant, after preferring 
an appeal from the decree, applied under s. 492 
to restrain the deoree-holder from selling pro- 
perty, held that the words * wrongfully sold * 
in that section did not apply to the oase aud 
! th * fc 110 injunction oould be granted. In the 
matter of the petition of CHANDO BlBI. 26 A. 
311. (10 A. 80, Overruled.) 

(£99 6)“-0. 39, r. 1 ( = Civ. Fro . Cede, 1882, 
s. M2)— Temporary injunction.— Where the 
plaintiffs filed an affidavit under s. 492 of the 
Code of Civil Procedure, alleging their own 
possession, and stating that the defendant was 
sending four barindas on to the property in order 
to collect rents, was suing tenants for rent, 
and had applied to the Collector for partition. 
Lit Id that these facts did not justify the grant- 
ing of an order under s. 492 ; that the provi- 
sions of s. 492 arc extraordinary aud should 
nev<r bo applied except under extraordinary 
circumstance?. Dakar KUER v. GOMTI 
kUKR, A.W.N. 1900, 159. 

"• r 1 t “Cir. Pto. Cede. 1877, 
5 — Specific Relief Act (I of 1677k 56 (6) 

•— Itmpcrory injunction— Execution of decree cf 

Rt Vt tine Court. A Civil Court is not precluded 
by b. 56 (61 of the Specific Relief Act, from 
granting a temporary injunction to stay th* 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859] — continued. 

execution of a deoree of a Revenue Court for 
rent, where the deore9 is one appealable to the 
High Court, and the party against whom an 
order has been passed under s. 179 of the N.W. 
P. Rent Aot, 1873, has sued in the Civil Court 
under n. 181 of the Act. This was an applica- 
tion under s. 492 of the Civ. Pro. Code, 1877, 
by the appellant in an appeal from an original 
deoree pending in the High Court, for an 
injuuotiou to restrain the sile, in execution of 
a deoree, of the property in dispute in the suit, 
in which the appeal arose. It appeared that 
in April 1874, the appellant’s husband executed 
a deed ol gift in favour of the appellant of 
certain property. In September 1874, the 
respondout obtained a decree for arrears of rent 
undor the N.W.P. Reu; Aot, 1873. This deoree 
was appealable to the High Court, and in faol 
was appealed from and affirmed. The respon- 
dent caused the property whioh was conveyed 
by the deed of gift to be attaohed in execution 
of this deoree. The appellant claimed the 
property under the deed ol gift, and the Collec- 
tor disallowed the claim under s. 179 of the 
N.W.P. Rent Act, 1881. The appallant then, 
under e, 181 of the Act, instituted a suit in the 
Civil Court to establish her right to the property 
under the deed of gift. Held, the Civil Court 
could grant the injunction prayed for, and there 
was no prohibition of id under s. 56 ( b ) of the 
•Specific Relief Aot, I of 1877. BAHURIA 
Manraj Kuari v. Maharaja Radha 
Prasad Singh, A W.N. 188}, 332. [R., 10 

A. 80 = A.W.N. 1888, 7.J 

(5098) — 0. 39, r. 1 ( = Civ . Pro. Code , 1877, 
s. 492] — Temporary injunction. — 7,'his was an 
application under s. 492 of the Civ. Pro Code, 
supported by au affidavit, for grant of a tem- 
porary injunction to restrain the defendant 
from selling certain property in execution of 
his deoree, on the ground that it was in danger 
of being wrongfully sold, inasmuch a3 the 
judgment-debtor was only the manager of tbe 
property, which was trust property, and tbe 
question cf title in it was the subjeot of a suit 
pending in appeal before tbe Court. Held 
that the circumstances sot out justified the 
granting of a temporary injunction to the effect 
that the defendant, decree holder, shall not 
proceed to bring the property to sale pending 
the decision ol the Euit by tbe High Court in 
appeal, the property to remain in attachment 
meanwhile. GANGA NAND v. BALGOBIND 
Das, A.W.N. 1884, 349. (11 B.L.R. App. 27, 

D.) [R.. 10 A. 80 = 8 A.W.N. 7, 33 A. 79 = 7 

A.L.J. 933, F.B.] 

(5099)— O. 39, r. 1 ( = s. 492, Civ. Pro >. Code, 
1882) — Temporary injunction . — In this oase, 
the petitioner applied to the High Court for 
the issue ol an injunction under s 492, Civ. 
Pro. Code, staying further execution of tho 
deoree passed by the Subordinate Judge of M 
in a certain civil suit, pending the disposal of 
an appeal from the deoree* It appeared that 


Civ Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII or 
1859) — continued. 

the appeal was pending not in the High Court 
but in the Court of the Distriot Judge of M. 
j Held that s. 492, Civ. Pro. Code, did not, 
j under the circumstances of the cato, apply to a 
matter of that kind, and that the injunction 
prayed for should at least have been prayed for 
by him in the Court where the suit was origi- 
nally pending, and that therefore the petition 
should be rejeoted. HANSRAJ v. NAND Ram, 
A.W.N. 1887, 197. 

(5100)— O. 39, r. 1 ( = Civ. Pro. Code , 1882, 
s. 492) Property wrongfully sold in execution 
of decree— Ttmpor ary injunction.— Where an 
application for a temporary injunction under 
s. 492, is made on the ground that property ia 
about to be wrongfully Bold in execution of a 
deoree held that, in deciding suoh an applica- 
tion, the Court may have regard to probability, 
convenience and expediency, as indicated by 
tbe prima facie merits of the applicant’s case. 
Lee Loke 8hain v. Lim Tie Mun, 2 L B,R. 
89. (10 A. 80, 22 C. 459, F.\ 12 C. 515, 23 

B. 351, R.) 

(5101) — O. 39, r. 1 ( = Civ . Pro. Code , 1882, 
s. 492), object of. — One of the objeots of the 
Legislature in passing suoh a provision was to 
guard as far as possible against multiplicity of 
suits. Kirpa Dayal v. Rani Kishori, 10 
A. 80 = A.W.N. 1888. 7. 

(5102) -0.39, r. 1— See JURISDICTION OP 
CIVIL COURTS, 16 A. 496 = A.W.N. 1894, 180. 

(5103) — O. 39, r. 1— See PROBATE AND AD- 
MINISTRATION ACT, 1881 , ss. 33, 34,2 Bom. 
L.R. 797. 

(5103 a) — O. 39, r. 1 — See NOS. 400. 503, . 
1338, 1346, 2248,3024. 5039, supra and NOS. 
5149, 5150. infra . 

(51041 — 0 39, r. 1 and s. 95 ( = Civ. Pro. Code , 
1882, ss. 492, 497)— Injunction restraining 
debtor from alienating his vroperty— Alienation 
to creditor with notice of order — Validity of 
alienation . — Though an order under e. 497 of 
the Code does not by itself operate to make a 
subsequent alienation void, yet a sale by a 
debtor, who has received notice of the order, to 
one of his creditors, who has had knowledge of 
the issua of the order and prejudicial to the 
other creditors is void. AGARCHAND v. 
CH4 JJOOLAD, i2 C P.L.R. 109, (9 A 497, R,) 

(5:05) — O. 39, r. 1, ». 104, O 43, r. 1 ( = Cit>. 
Pro. Code, 1882. ss. 492, 588) -Suit to get 
declaration that certain decree wai collusive 
— Suit dismissed — Injunction for stay of exe- 
cution of alleg<d collusive decree pending appeal 
refused. — A suit was instituted by a creditor 
against his debtor and the debtor’s wife for a 
declaration that a deoreo obtained by the . 
latter against the former was fictitious and col- 
lusive obtained to defeat the olaims of creditors* 
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Cl*. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 


The claim was dismissed and an appeal against 
the order of dismissal was made to the 
Chief Court. Before it was admitted to a hear- 
ing it was prayed that pending the appeal in 
junction should issue for stay of execution of 
the wife’s decree against her husband. The 
Chief Court declined to grant the injunction. 
FaTTEH CHAND v. MUS8AMMAT MENGHt 
Bai. 99 P.L.U. 1904, 


(5106) — 0. 39, 7 r. 1 . 2 ( = ss. 492, 493, Civ. 
Pro. Code, 1882) — Court's power to issue in - 
junction icheic there is no allegation that the 
property the subject of the suit is likely to be 
wasted or removed by defendants.— Whore there 
is no allegation that the properly whioh is the 
subject of the euit is likely to be wasted or re- 
moved by the defendants, the Court has no 
jurisdiction to issue an injunction under s. 492 
of the Code. S. SUBRAMANIA NAYINAR v. 
S. VENGU IYER, 4 M.L.T. 91 = 18 M.L.J. 302. 

(51071 — 0. 39, rr. 1, <2— See 8PECIFIC RE- 
LIEF ACT. 1877, 6 B. 266. 

(5108 5109)— 0. 39, r. 1 , O. 40, rr. 1,2, 3 ( = 
ss. 492. 503. Civ. Pro. Cede, ISMi— Orders pur- 
porting to be passed under , i>i abstnee of jurisdte- 
tion, appeal preferable against- Guai dian and 
fl ards Act ( VT1I of 1890), s. 43 (41. -Where a 
Court acting undor misconception of its powers 
under s. 43 of the Guardian and Wards Act pur- 
ported to aot under s. 492 of the Civ. Pro. Codo, 
so far as regards its order issuing an injunction in 
the matter, and apparently under s. 503 of the 
Codo as regards the appointment of a Receiver, 
orders made under either of the sections being 
appealable, iho fact that the Court had no 
power, in the oase under the Guardian and 
Wardfl Act, to p<^s tin ordor us under the oec- 
tioua of iho G iv. Pro. Code, was held not to bar 
the appellate Court from treating the ordor as 
having been passed under that Codo for the 
purpose of entertaining an appeal against such 

order, abdul Rahiman baheb v. Gana- 
PATIII Biiatta, 23 M. 517 = 10 MLJ. 303. 

V 0 9 c - 482. n.) [Z<\, 28 M. 127 = 

11 M.L.J. 436.] 

(5110)— O. 39, r. 1, O. 40. rr. 1, 2. 3, 5— c 
Insolvency Misck llaneous, 4 B L R 

C. 72, Note = 12 W.K. 103. 

(5110-rt) O. 39, r. 1,0. 40, rr. 1 , 2, 3, 5 0 2 
tr 58, 59 60,61, 63. 64 (-Civ. Pr',.™ 
1859, -vs. 92, MU-Claim pet, tion 'ejection of- 
Subsequent suit- Injunction.— la execution 

a ( . ™ ctl “ n ‘“moveable property w; 

attaohod. 1 be plaintiff presented a olaim pet 
tion. The petition wne dismissed. Thereupoi 
tho plaintiff sued to establish bis right. IJ 0 

that, in such a suit, au injunotion to stop tl 

exeou tion prooeod mgs, under s. 92, Civ. Pn 
Code, 18o9, oould not bo granted. His propi 

thoev 0 W °t“ W boto P rc3eut another petition^ 
tho execution ptooeedings. Roy LUCHlllPUT 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 


Singh Bahadoor v. Secretary 
for India, ll B L R. App. 27 = 20 
[F., 24 W.R, 70 ; D. t 12 C. 515.] 


of state 

W.R. ll. 


O. XXXIX, r. 2 ( = 1882, i. 493 = 1877, 

s. 493 = 1899,8. 93). 

See Injunction. 

(5111) 0* 39, r. 2 (=s. 493, Civ% Pro. Code , 

1882)— Temporary injunction — " Other injury" 
does not include trespass.— The words “ other 
injury ” in s. 493, Civ. Pro. Codr, have no 
reference to aot9 of trespass upon properly. 
Therefore, a person will not be entitled to a 
temporary mjunotion under tho section, on the 
ground of such trespass. DARAB KUAR v 
Gomti K UAR. 22 A . 449= A.W.N, 1900, 170. 

(5112)- O. 3S, r. 2 ( = ?. 493, Civ.P'o.Code, 
1882) Injunction— Alodc of cnfotcing it— 
Breach of (ci ms of an injunction— Whether it 
amounts to an offence— Whether the Couitcan 
punish such offence of its t Jiotioti — Application 
for sanction to prosecute for the offence of — 

Whether such cpplicathn gives authority to the 
Coin l to punish for disobedunce of injunction 
“Grim. Pro. Code. (Act V of 1898, s. 195— 
Pinal Code (Act XLV of I860), s 188.— The 
object of paragraph 3 of s. 493, Civ. Pro Code, 
1S62, is to provide a mode of enforcing an in- 
junction. It is not to be assumed that the use 
of tho word disobedience ” in the paragraph 
entitled the Court to treat a breach of the 
terms of an injunotion as an offenoe and to 
puuish suoh offence of its own motion. The 
Court can aot under this seotion only when 6et 
in motion by the party, who deems himself 
aggrieved. (26 M. 494, F,) In a suit to cancel 
au instrument of sale of paddy, tho Court 
issued an injunction restraining the oofendant 
from selling the paddy specified in the docu- 
ment. The injunction was served ou the de- 
fendant and afterwards the suit was decided in 
favour of tho plaintiff, who afterwards present- 
ed a petition compliining that, while the in- 
junction remained in force, the defendants hsd 
sold seme of the paddy, and asked for sanction 
under e. 195, Crim. Bro. Code, to proseoute 
defendant under p. 1S8, Penal Code. The 
Judge caused a preliminary inquiry to be made 
and then called on defendant to show causa 
why ho should not bo committed under e, 493, 
Civ. Pro. Code, and ho committed the defend- 
ant (preseut appellant) to tho criminal jail 
for four months, tho order being passed expli- 
citly as a punishment for disobeying the in- 
junction. Held that tho application for sanc- 
tion to prosecute the defendant did not give 
the Court authority tc act uuder cl. f3), p. 493, 
Civ. Pro. Code, 1882. Maung THA U. v. LUT- 
C II MAN CHETTY, 14 Bur. L.R. 276. 


3 ' = Gin. Pro. Co<U. 1882. 
n- , • ’ -* ssuc °f temporary injunction by 
Dis.ri:t Court— Disobedience* to injunction — 
Poicer of Court to $ take contempt proceedings suo 
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Civ. Pro. Code (Acta Y of 1908, XIV nf 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859 j — continued. 

motu. — Plaintiffs obtained a temporary injunc- 
tion restraining the defondants from cutting 
oertain orops. The defendants in breach of the 
terms of the injunction and after service upon 
them of the order cut the orops. The District 
Judge silo motu initiated contempt proceedings 
against the defendants and committed them to 
prison for contempt. Held that a Distriot 
Court is not a Court of Reoord and has do 
inherent power to cc mmit for contempt. The 
jurisdiction of a Distriot Court to commit in 
this matter is conferred by s. 493. Civ. Pro. 
Code. Under this section the Court may, in 
oase of disobsdienoe, enforoe an injunction by 
attachment of property or by imprisonment of 
the party disobeying. Tbe powers conferred by 
this section are only exerciseable when the Court 
is set in motion by a parly who deems himself 
aggrieved. KOCHaPPA v. BACHI DEVI, 26 M. 
494. [ F 14 Bur. L.R. 276 ; R., 30 M. 413 
= 17 M.L J. 334 = 2 M.L.T. 365.] j 

(5114) — 0. 39, r. 2 ( = Civ . Pro. Code. 1882, 
s. 493) — Agree merit to sell certain mineral -pro- 
duce solely to plaintiff - Breach of covenant — 
Temporary injunction — Discretion, — Defend- 
ants entered into an agreement with the 
plaintiffs to consign all the mioa produced in 
their mines solely to plaintiffs for a oertain 
number of years and not to consign the mica 
during that period to third parties. Plaintiffs 
sued for speoifio performance of the contraot 
and for an injunction restraining the defend- 
ants from acting in violation of the terms of 
the agreement. During the pendenoy of the 
suit plaintiffs applied lor and obtained an 
interim mjuaction restraining the defendants 
from disposing of the mioa in their possession 
and that might be produced from the mines to 
third parties uutii the further order of the 
Court. Defendants perferred an appeal against 
this order. Held that the granting of a tem- 
porary injunction under s. 493, Civ. Pro. Code, 
is a matter of judicial discretion and that, in 
the oiroumstanoes of the ca9e, tbe interim ; 
injunction was rightly granted. Quart \ j 
Whether the principles governing the grant of 
a perpetual injunction under the Specific Relief 
Aofc aud the grant of a temporary injunction 
under s. 493, Civ. Pro. Code, are identical. 
8UBBA NAIDU v. HAJI BADSHA SAHIB, 26 M. 
168 = 13 M LJ. 13. (6 B. 266, a.) [fl., 1 33 

P.L.R. 1903.] 

(5115)— O. 39, r. 2— See CONTEMPT OF 

Court, 19 B. 152. 

(5116)— 0. 39. r. 2— S*e SPECIFIC RELIEF 
ACT, 1877, 26 M. 168= 13 M.L.J. 13. 

(5116 a)— 0. 39, r. 2 — See NOS. 496 6,503, 
510, 3024 -ft, 5039, 5106, 5107, supra. 

(51171—0. 39, r. 2, s. 104, 0. 43, r. 1 ( — Civ . 
Pro. Code, 1882. ss. 498,688)— Appeal from order 
dismissing petition to commit for disobedience to 
injunction -Order of remand- Appeal from order 

of remand .— Petition under s. 493, Civ. Pro 
Code, for the committal of oounter-petitioner to 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

prison for disobedience to an injunction of the 
Court. Tbe first Court dismissed the petition. 
On appeal, the District Court remanded tbe 
petition for disposal on the merits. Counter* 
petitioner appealed to the High Court against 
the order of remand. Held that no appeal lay 
against the order of remand. Aooording to 
s. 588, of tbe Code, any order passed on appeal 
against an order passed under s. 493 is final. It 
does not matter that the order appealed against 
is an order of remand. VENKATAPATHI NAIDU 
v. TlRUMALAI CHFTTI, 24 M. 447. \_F. t 14 P. 
R. 1904=140 P.L.R. 1904 = 17 M.L.J. 53, Note 
= 3 M.L.T. 249, 120 P.R. 1907.] 

(5118) — O. 39, rr. 2, 3, O 40, rr. 1 fo 3 
(= Civ. Pro. Code, 1882, ss. 493, 494,503) — 
Application tor ad interim injunctions or 
appointment for receivers. — An application for 
injunction should ordinarily be made by a 
separate petition. Tbe application for Buoh relief 
3hould certainly always be supported by affida- 
vit and should not rest merely on the allegations 
id a verified plaint, oven when it sets out the 
plaintiff’s case minutely. The Court shall in 
all oas^s except when it appears that the objeot 
of granting tbe injunction would be deieafced by 
the delay, before granting ail injunction, direct 
notioe of the application for the same to be given 
to the opposite party. GORID DUT BOGLA v. 
PERUSHAW SORABSHA W, 2 L.B.R. 222. 

O. XXXIX. r. 3 i = 1882, s. 494=1877, 

b. 494 = 1859, a. 95.) 

See INJUNCTION. 

(5118-a) — O. 3, r, 3 — See NOS. 3024-a, 5118, 
supra. 

(5119) — O. 39, r. 3, s. 104. 0. 43, r. 1 —See 
appeal— Orders, 12 M. 186. 

0. XXXIX. r. 4 ( = 1882, b. 496 = 1877, 

i. 496 = 1859, s. 93). 

See Injunction. 

(5120) — 0. 39. r. 4, s. 95 ( = Civ. Pro. Code , 
1882, ss. 496, 497) — Suit fer injunction— Dis- 
missal of suit on ground of plaintiff' s fraudulent 
conduct-— Defendant without title — Right of 
defeniant to sue for damages for wronguful tem- 
porary ■ nj unction obtained by plaint 1 ff.— Dama- 
ges under p. 497 of tbe C^de must be awarded by 
an order of the Court in the suit, and oan only 
be given if it appears to the Court deciding tho 
suit that there was no probable ground for in- 
stituting the f uit. Where a suit for injunction 
was dismissed on tho ground that the plaintiff’s 
conduct was fraudulent, though he had title to 
tbe property whiob was the subject-matter of 
the suit, the defendant could not maintain a 
suit for damages for the interim mjunotioa ob- 
tained by the plaintiff iu the oourse of the suit, 
since tho defendant had no title to the pro- 
perty. BENI CHETTIAR v. 8ANTHANATHAN 
CHETTIAR. 13 M.L.J. 70. 

0. XXXIX, r. 6 ( = 1882. s. 498 = 1877* 

b. 498. 

(5120-a) — O. 39, r. 6, See No. 3937, supra . 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

o. XXXIX, r. 7 l = 1882 s. 499 = 1877, 

s 499.) 

See Injunction. 

(51211—0. 39, r. 7 (=s. 499, Civ. Pro. Code, 
lbS’i), An 'ipoheation for an order under (Jiv. 
P r "- ''Ode. s. 499 mu only be undo by a plain- 
tiff, after summons has been served and after 
ro-tsonab'e notice of the intention to apply for 
i he order b is been giver, in writing to the 

defendant. SENGOTHA v. RaMASAMI, 7 M. 

241. 


Civ. Pro, Code, (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 186i aud VIII of 
1859)— continued. 

an adjustment of aocouutp, in the terms of 
e. 501, Giv. Pro. Code, suoh adjustmout can 
ba ordered in execution, if it be shown from the 
nature of the deoreo that it could and should 
have contained Fiioh an order and is iruperfeot 
without it. RADHEY SINGH v. MANGNI RAM 
6CW.N.7I0, 

0. XXXIX, r. 10 ( = 1882, s. 502 = 1877, 

8 . 502). 

Sec INJUNCTION. 


(512i)~0. 39, »■. 7 ( = s. 493, Civ. Pro Code. 
1882), application ui.der — Order for inspection. 
—In a suit for damages alleged to have been 
caused to the plaintiff's house owing to the con- 
struction by the defendant of his premises, 
held, on an application under s. 499. Civ. Pro. 
Code, by the defendant for inspection of the 
plaintiff d premises, that the Court his the 
power under that seotion, to make an order for 
mspeotiou in ordor to ascertain the extent of 
the alleged injury to tho promises and to detor- 
miuo the amount of damages. DHORONEY 

~**UR C H W S N g' g RADHA Gobind Kur, 24 C. 


(5123)— O. 39, r. 7 —See PROBATE AND A 

ACT, 1881,99.30.34 and 5 
A.W.N. 1905, 127. 

(5123-a) O. 39, r. 7 — See No. 2201, supn 
(5124)— O. 39, r. 7, s. 105, 115 ( = s$ 4 

591, 622, Civ. Pro. Code . 1882 ) -Tnterlocnto 

orders, revision of- Act Conferring jurisdictl 
Powers to do acts necessary to its execution 
Order to open a doir way to allow Receiver ( 
making m inventory. -The High Court refus 
to interfere in revision with interlooutory ordei 
beoauao, under e. 591, Civ. Pro. Code, they Of 
bo made ground of objection in the appeal fro 
the deoreo. But where the Court of appe 
cannot gram any relief for any damage tb 
might bj oiueed by such order, it is not r 

inlerlooutory, but a final order. (IS B. 3F. 

Wherfl 14,1 Aot ooufers 
jurisdiction, it impliedly grants also the pow 

as r U ? , ' 0tS " r ou "P |n y>'>R suoh meal 

The n e " Sent "‘! l - v '■ot'orsary to its oxocutioi 
Ihe power ip however, limited to suoh sots , 

rl IlN l nc n? a,y 10 6 ivo effect to ll 
/ d nn ' r a 157 \ fl > An order by a Bub-Judf 

dant to aii aPar,,0Ulftr b * tho dolen! 

misls for V * r ° CaiVOr 1,0 e,,ter u P° n tl >« Pt 
■Tw thorn PU ^° d0 ° f m,,kin ft "" i"von>or 
d‘: )ur,,d,pt10 '’. the defendant pr 

vides another means of aocoaq through his nr 

Tn' 1-r E Mn, H 4 11 Mm ,IASSAN amkha 
SLR. 22 j HuasAIS Khan. 


0. XXXIX, r. 

s 501 = 1859, b. 

Sfc Injunction. 


9 ( = 1882, 
91.) 


s. 501 = 1877. 


(5 125) — 0.§39, r. 9 ( = 
1892). — When a deoreo d 


s. 501, Civ. Pro. Code, 
oea not expressly direct 


(5126) — O. 39, r. 10 ( = Ciu. Pro. Cole , 1882, 
s. 502) — Parly making the admission not holding 
property Monty held by another Court to ersdif 
of another suit- 8. 502, Civ. Pro. Code, only 
applies when tho party making the admission 
holds the property or other thing capable of 
delivery ; but even assuming that that rsetion 
was intended to apply to a oa39 where the pro- 
perty is not held by the party making the 
admission, the section would Dot cover a oase 
where the money was held by another Court 
to tho credit of another suit. (Subramania 
Ayy&v* J*, dissenting.) There is nothing in 
the language or the reason of s. 502. Civ. Pro. 
Code, to confine its operation only to oases 
where the money or the thing oapable of deli- 
very is actually held by a party to the suit. 
The order contemplated by that section cau be 
passed whether the money or other thing is in 
the bands of a party to the litigation or not, 
so long as suoh order is enforceable without 
infringing the rights of a person not a party to 
the suit. Further, the jurisdiction arising 
from ouatody of property by a Court, can* 
not bar the trial of a question relating to 
the property in another Court, if suoh trial 
cannot bo had in the Cmrt having the custody. 
(3 Wallace 334, 24 Howard 450, ft. ‘—Per 

Subramai ia Ayyar, J. Raja Parthasaradhi 
app a Row v. rajah Rangiah appa Row, 

27 M. 168 [ft., 29 M. 120 = 16 M.L.J. 79 = 

1 M L.T. 31. j 

'5127) — O. 39, r. ’0 — See MAD. ACT II OP 
1864, s? . 2. 32. 42, 26 M. 68 6. F.B. 

0. XL. r. i ( = 1882 , 8 . 503 = 1877. I 503 

= 1859 . 8 *. 92 . 243 .) 

See appeal— Receiver. 

See Receiver. 

(5128) - O. 40, r. 1 — Rea ivtr— u Just andcon^ 
yement."— The words “just and convenient** 
in O. XL, r. l of the Code of 1909, are 
very wide and were adopted from the English 
Judicature Act. a few of the principles on which 
! Courts of Equity Aot iu England are as 
1 fol,ows *~Tho discretion is to be exercised with 
i tho greatest care and caution and it must be 
| guided by law. A receiver is to bo appointed 
on tho principle of preserving property pending 
| the litigation which is to decide the* rights of 
the parties to the property. If the relief sought 
by a dofendaut is notoonneoted with the subject 



2289 


THE ALL INDIA DIGEST. 


2290 


Civ. Pro. Code (Acta Y of 190S, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859J — continued. 

matter of Ihe plaint, the defendant must, if he 
desires a reoeiver, institute an aotiou of his own 
for such purpose. A reoeiver is not appointed, 
exoept on special grounds, at the instance of a 
person alleging a mere legal title agaiust another 
party in possession of immoveable property, 
who also olaims to bold by a like legal title. 
PANA SEENEE v. ANA Mahalingam, 8 Jnd. 
Gas. 1191. 

(5129) — 0. 40, r. 1 — Suit on legal or equita- 
ble mortgage— Interest in ay ears of property 
insufficient to pay charges thereon — Jurisdiction 
of tin Court to appoint a Receiver— Principle of 
appointment. — A brought a suit on his equitable 
mortgaged by deposit of title-deeds to reoover tho 
amount due on his mortgage by sale of the 
mortgaged properties. Tbe interest was in 
arrears. The property was also insufficient to 
pay the amount due to A, and a reoeiver was 
therefore appointed. The question was whether 
he was rightly appointed under the circums- 
tances above described. Held: The wording of 
s. 503 of the old Code was materially different 
from the wording of 0. XL, r. 1 of the Code 
now in force. The legislature has adopted the 
language used in the English Judicature Act, 
and now a Court may appoint a receiver where 
it appears just and convenient to do so. The 
praotioe of the English Courts should be 
followed. A reoeiver may therefore be appoint- 
ed, as a matter of course, if the interest on 
mortgages, whether legal or equitable, is in 
arrears. Also, in oaso of equitable mortgages, 
(the expression puisne mortgages being inoluded 
therein a reoeiver may bo appointed, if there is 
reason to apprehend that the property is in 
peril or is insufficient to pay the charges or 
incumbrances thereon. AHMED CASSIM Ba- 
ROOCHA v. M.L.R.M A., 5 L B.R. 138. 

(5129-a) — 0. 40. r. 1 ( — Civ. Pro • Code, 1859, 
s. 243) — Appointment of manager only for 
property actually attached. — A Civil Court exe- 
cuting a deoree oaD appoint a manager under 
8. 243 of Act VIII of 1859 only for the property 
that has been actually attached upon tbe decree 
holder’s application, and not for other property 
of the judgment-debtor, as tho Code merely 
oontemplates attachment, seizure and sale and. 
not a quasi insolvency proceeding — a winding 
up of tho debtor’s estate and liquidation of his 
liabilities. FATTEH SINGH v. GUNGA PER- 
SHAD, 53 P.R, 1874. 

(5129-6) — O- 40, »\ 1 — l{ Just and convenient ” 
— Injunction and Receiver— Substantial ground 
for relief — Prima facie case — Advantageous 
position. — (i Just and convenient” in 0 XL, 
r. 1, Civ. Pro. Code, means that the Courts in 
India have the fullest jurisdiction to appoint as 
well as to remove a receiver in the exeroise of a 
sound judioial discretion (4 C W-N. 252. P.) 

In the case of an injunction, it is enough to 
show that a plaintiff has a fair question to raise 
as to the existence of tbe right alleged, but for 
fcbe appointment of a reoeiver a good prima 
facie title has to be made out. (22 0.459.12.) 1 

0. 11—144 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

A receiver or agent is not to be appointed in 
supersession of a bona fide possessor of the pro- 
perty in ooutroversy, unless there is some sub- 
stantial ground for interference. To anticipate 
the success of the plaintiff in the action would 
be to plaoo the defendant in a position in which 
the circumstances of the oase do not justify the 
Court in placing her. SlVAGNANATHAMMAD 
V. ARUNACHALAM PlLLAI, 2 M.W.N. 1911.75. 

(5129-c)— o. 40, r. I — See MANAGER OF 
ATTACHED PROPERTY, 53 P.R. 1874. 

(5129 cl)— 0. 40, r. 1— See NOS. 400, 007 -a, 
1285. 1682, 2254, 3024-a, 3715, 3734, 3782, 
415--', 4153, 4154, 4155, 5108. 5110, 5110-a, 
5118, supra. 

^ (5130)— O. 40. rr. 1 to 3 ( = s. 503. Civ. Pro. 
Code , 1882) — Attachment — Mortgage aecree — 
Attachment before judgment in suits for money 
decrees in Subordinate Court— Lien upon crop 
by hbcurtrs- Joinder of receiver as defendant . — 
Applicant, as mortgagee, holding a mortgage 
decree against the crops, and the orops being 
under attachment and in the possession of a 
receiver at his instance, a6ked the Distriot 
Judge to remove attachments plaoed on 
part of the crops before judgment at the in- 
stance of persoas suing only for money deoree. 
Upon these facts the ouly course for tbe Distriot 
Judge was to declare that the mortgagee’s 
decree should have priority. The question 
whether the respondents had a lien on tbe crops 
did not properly come before the District Judge 
for decision in these proceedings, The Distriot 
Judge in these proceedings had no power to 
direct that a certain person shall be joined as a 
defendant in a suit pending in a Subordinate 
Court. To order a receiver to defend a suit 
with a view to ensuring the plaintiff getting 
what is justly due to him in tho opinion of the 
Judge who appointed the reoeiver, is not a 
legitimate use to make of the powers conferred 
by s. 563, Civ. Pro. Code. A. VEERAPUTHRA 
DAVEN v. VAIDALINGUM Daven. L,B R. 
1893 — 1900, 432. 

(5131)— O. 40, rr. 1 to 3 (-old s. 503 j — 
Appointment of receiver —Power of Court to 
cancel.— The Code does not authorize a Dis- 
trict Judge either upon an application to him- 
self or upon reference by a Sub Judge to cancel 
an order of appointment of a receiver in a suit 
not pending in the Court of the District Judge. 
8 eva Das v. Puran Das, 74 P.R. 1889. 

(5132) - O. 40, rr. 1 to 3 ( = old s. 503) — 
Order under — Directions to receiver— Appeal.— 
Though an appeal lies from an order appointing 
or refusing to appoint a receiver, the orders 
giving “ Directions ” to reoeiver after his 
appointment are not appealable. KAPUR 
CHAND v. NARINJAN Lad, 107 P.R. 1895. 

(5133) — O. 40, rr. 1 to 3 ( old s. 503)— Cowl’s 
duty and power.— This section does not em- 
power a Court to authorize a reoeiver to enter 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

upon immoveable property in the possession 
of another person, without his consent, in 
order to take an inventory of such property as 
the plaintiff may indicate as the property in 
dispute. MUSSAMiMAT MAI GUJRI v. DlWAN 
Aiwar Nath, 69 P.R. 1891. 

(51 31) — (). 40, rr. 1 to 3 (old s. 503) — Appoint- 
me* t of receiver — When to make- — Before the 
po\ser given in this section oac be exeroiaed, 
it should be shown that the appointment of a 
receiver is necessary and not merely expedient. 

Bhai Bhaga Singh v. Harnam Singh, 136 
P.R. 1890. [Cited, 73 P.R. 1902 = 59 P.L.R. 
1902 ] 

(5135) — O. 40, $r. X to 3 — Appointment of 
receiver— Enquiry. — The direction thaG the 
powers conferred by O. 30 (Civ. Pro. Code, 1882) 
must be ereroised only by High Courts and Dis- 
trict Courts does not exolude a Court superior to 
the District Court from exercising suoh power. 
The enquiry as to the necessity of appointing 
a Receiver must bo made judicially, and if the 
question of appointing a receiver is in dispute 
between the parties, it must bo determined 
after enquiry with reference to the ovidenoc. 

Budh Park \sh v. Santrain, 102 P.R. 
1885. 

51361 — 0. 40, tr. 1 to 3 (-s. 503, Civ. Pro. 
Code , 1882)— Neiv receiver , in pletce of old — 
Civil proceedings commenc'd by old receiver 
pending at date of new receiver's appointment — 
Necessity for making new rectinr party. — A 
receiver, appointed for the managment of an 
estate, ceased his connection with the estate 
after ho bad filed an appeal cn behalf of the 
estate. The question of decision before the 
High Court was, whether the appeal should 
abate or could go on without reference to the 
change of receiver. Held, that a roceiver, when 
empower to sue, is olothed distinctly with an 
interest in regard to t be subject of the litigation 
Tbo interest oeasas, when the authority to sue 

terminates ; but the litigation, commenced by 

him, does not abate. It oannot proceed, with- 
out. the officer succeeding being impleaded so 
properly as to represent the interest oonoerned. 

AKULjA Paradbsi v. Dhelli Jaganatha 
Row, 28 M. 137. 


(5137) -O. 40, tr. 1 to 3 ( = s. 503, Civ. Prt 
Cede, 1882. — Receiver, appointment of applicc 
t ion for— Conditions necessary for the appoin . 
vrni of a receiver — " Preservation , realisation 
better custody, or managment of the property , 
meaning oj Decree holder, application by, fo 
appeintment of a receiver of the property unde 

attachm nt in t.veculion of his own decree - 
Sale of heivily encumbered property — Bela 
that the power of a Court to appoint a receive 
of the property, attached by the deoree-holdoi 
depends upon s. 503 of the Code. It mua 
therefore be made to appear to the Court tha 
the appointment of a receiver is necessary fc 
the realization, preservation, or better oustod 



CIy. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

or managment of the property. Where, there- 
fore, a decree-holder had attached certain 
property in execution of his deoree and the 
Court refused to pass an order for sale of the 
property, on the ground that it was heavily 
encumbered, the deoree-holder oould not apply 
for the appointment of a reoeiver under s. 503. 

Raja Muneshar Bakhsh Singh v. babu 
Jagan Nath Prasad, 10 0. c. 268 (23 C 

77?, 777, 778, R.' 

(5138)— O. 40, rr. 1, 2, 3 — See MANAGER — 

Manager op attached property, 8 O. 

719=11 C.L.R. 13. 

(51 39) — O. 40, rr. 1 to 3 — Position of official 
reoeiver — S?e OFFICIAL RECEIVER, fi L.B.R 
213, F.B =8 Iud. Cas. 976. 

(5140/— O. 40, rr. 1, 2, 3, a. 92,0. 23, r. 3,. 
O. 1, rr. 8, 10 (2), 11, s. 107 (2)— See ACT XX 
OF 1863, ss. 5, 14, 8 O.W.N. 404. 

(5141) - O. 40, rr. 1 to 3, s. 104, O. 43, r. 1 
( = .s. 503. cl. -21, s. 689, O'u. Pro. Code , 1832,. 
rew Code), oraer rtfusing to appoint Becciver 
cn recommendation from lower Court a f peal- 
able. — Where the Distriot Judge receives a 
report from the Subordinate Court reoemmend- 
iDg the appointment of a Receiver, and on that 
report and recommendation, be refuses to make 
i he appeintment, his order must bo taken as 
an order made under s. 503, and not one falling 
under s. 505 of the Civ. Pro, Code of 1882. 
Buoh an order is appealable under cl. 24, 
s. 598. KHAGENDRA NARAIN SINGH v. 
BHASHADHARJHa, 31 C. 495. 

(5142)— O. 40. rr. 1, 2. 3, O. 21, r. 83 
( = $. 243, Civ. Pro. Code, 1959). — This circular 
calls atteution to s. 243, Act VIII of 1S59„ 
regarding the appointment of a Manager for 
property which has been attached Civ.Cir. No. 
19, dated 11th July 1871. 16 W.R. Civ Cir. 2. 

(5143) — O. 40, rr, ], 2, 3, O. 21, r. SS 
( = s. 243, Civ. Pro. Code, 1859) — No stay of sale* 
—Under s. 243 o( the Civ. Pro. Code a Court 
cannot authorize au order in execution depart- 
ment having the effect of staying the sale of 
cortain property for one year. FYZ-OOD DEEN 
v. GlRAUDH SINGH, 2 N.W.P. 1. [ft,, 14 M. 

277; F , 5 A. 221.] 

(5144)— O. 40, rr. 1. 2, 3. O. 21, r. 83— See 

appeal— Decrees and execution of de- 
crees, 1 B.L.R. 7, F.B. = 10 W.R. F.B., 6. 

(51451-0. 40, rr. 1, 2, 3, 0. 21, r. 83-Ses 

attachment— Miscellaneous, 3 B.L.R. 

App. 107 = 12 W.R. 66. 

(5146)— 0. 40. rr. 1. 2, 3 aud 0 21, r. 83 

— ftrp Manager— Manager of attached 

property, 3 C. 835 = 1 C.L.R. 295, Marsh 
261 = 2 Hay 112, W.R. 1864, Mis. 5, 11 W.R. 
505, 13 W.R. 423. 15 W.R. 477, 15 W.R. 322, 
19 W.R. 37. 19 W.R. 66, 26 W.R. 39. 

(5147) O. 40. t*. 1, cl. (1) (d)and 0.43,r. 1 
($)-. Directions to receiver , i/ abatable.— -Where. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
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both the patties have agreed to the appoint- 
ment of a receiver of the properties in dispute, 
and the Court has, in appointing the receiver, 
given him certain directions as to the disposal 
of tho inoome, Held , that an appeal lies from 
those directions by virtue of 0. 43. r. 1 (d) 
Of the Code. MOHUNT ANANT DAS V. RAM 

Parkash das, 14 C.W.N. 183 = 5 Ind.Cas.69. 

(5147-s) — O. 40, r. 1 (d), O. 43, r. 1 (s) — Re- 
ceiver-— Ordtr directing him to pay maintenance 
— Whether appeal lies. — An appeal lies against 
an order directing the reoeiver appointed in the 
suit to pay every month a certain sum of money 
to the appellant as maintenance pending the 
disposal of the suit. KOMALATHN .mal v. 
C.V. SRINIVASACHARIAR, 11 M.L T. 383. 
(35 C. 568, R, & D ) 

(51481-0. 40, rr. 1, 2, 3. 5, s -See COM- 
PENSATION, 5 B.L.R. App. 4 = 13 V- JR. 305. 

(5149)— O. 40, rr. 1,2,3, 5, >. 39, r. 1— 

See Injunction under Civ. Pro. Code, 14 
W.R. 109. 

(5150) — 0.40, rr. 1, 2, 3, 5, O. 39, r. ]. O. 21, 
r. 12, O. 21, rr. 58, 59, 60, 61, 63, 64- See 
Execution or decree— Miscellaneous, 
3 B.L.R.A.C. 413 = 12 W.R. 329. 

O. XL, r. 2, (1882, b. 503 = 1877, s. 903 = 

1859, is. 92. 243. 

(5 150- a) — 0 . 40, r. 2 — See NOS. 400, 1285, 
1682, 3024 a, 3715, 3734, 3782, 4152, 4153, 
4154, 4155, 5108, 5110, 5110 a, 5118, 5130, 
5131, 5132, 5133, 5134. 5135. 5136. 5137, 5138, 
5139, 5140, 5141, 5142, 5143, 5144, 5145, 5146, 

5147, 5148, 5149, 5150 supra. 

0. XL, r. 9, ( = 1882, s.503 = 1877, 8. 503 = 

1859,88.92, 243.) 

(5150-6) — O. 40, r. 3 — See NOS. 400, 1285, 
1682, 3024a, 3715, 3734, 3782, 4152, 4153, 
4154,4155, 5108, 5110, 5110 a, 5118, 5130, 
5133, 5132, 5133, 5134, 5135, 5136, 5)37, 5138, 
6139, 5140, 5141, 5142, 5143, 5144, 5145, 5146, 

5148, 5149, 5150 supra. 

O. XL, r. 5, ( = 1882, 8. 304 = 1877, ■. 504 

1859, s. 92;, 

See appeal— Receiver. 

See Receiver. 

(5150-c)— O. XL, r. 5 — See NOS. 400, 5110, 
6110a 5148, 5149, 5150 supra. 

(5151)— O. 40, r. 5, sch. II, rr. 8, 15 ( = Civ . 
Pro. C:de , 1882, ss. 504, 514, 521 -Time of 
delivering award . — Where a date is fixed for 
the filing of an award, and the question is whe- 
ther it is bad as being late, the date on which the 
arbitrators made the award and not that on 
whiota the award reached the Court is the ooo to 
be considered. Where an award was made and 
signed on the day fixed by the Court forfiling it 
and delivered to the peon of the Court on the 


Civ. Pro, Code (Acts Y of 1908 XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

same day, but it was received by the Court only 
on the Dext day, held that the award was dot 
band on that aooount. SlTA Ram v BHAWN1 
Din Ram, 26 A. 105 = A W.N. 1907. 205. (8 A. 
543,548, 13 A. 300, 13 B. 119, 22 M. 22, R.) 
C F., 89 PR. 1907 ; R., 2 N.L.R. 81] 

0. XLI, r. 1 (1882,8. 541 = 1877, s. 541 

= 1859, si. 833, 333.) 

See APPEAL. 

See APPELLATE COURT. 

See Civ. Pro. Code, 1909, ss. 96 to 99 and 
109 to 112. 

See Pauper appeals. 

See Pauper Suits. 

(5152)— o. 41, r. 1 ( = s. 333, Civ. Pro. Cede 
1859). — The word “deoree” in s. 333, Civ. Pro. 
Code, 1859, inoludes judgment. HOSSANEE 

Begum v. Dumree Mahtoon, 2 W.R. Mia. 
51. 

(5153)— O. 41, r. 1 ( = Civ. Pro. Code, 1882. 
s. 541)— Sending of oppealby post, not sufficient 
presentation . — The section implies actual deli- 
very to the proper rflicer of the Court. Conse- 
quently the sending of an appeal by post is not 
a sufficient presentation within the meaning of 
the section. KRIPASINDHU DAS v. KUNJBAN 
Das, 8 C.P.L.R. 93.(8 M. 41, D.;i5 M. 137, R.) 

(5154) — O. 41, r. 1 ( = Civ Fro. Code , 1882, 
s. 54 lj — Appeal — Necessity for copy of decree 
accompanying memorandum of appeal — Limita- 
tion — An appellate Court oannot dispense with 
the presentation of aoopy of the decree appealed 
against in connection with a memorandum of 
appeal. Where therefore no suoh copy of the 
decree is presented within the period of limita- 
tion prescribed for the appeal, the appeal will 
be barred. GULAB DEVI v. SHANKER LAL, 

A. W.N. 1892, 41. [R., 16 A. 77.] 

(5155)— O. 41, r. 1 ( = Civ. Pro. Code, 1882, 
s. 541) — Vague and general greund of objection 
to be ignored by Court . — A vague and general 
ground of objeoticn should never be inserted in 
a memorandum of appeal at all and if insert- 
ed, it should be absolutely ignored by Court. 
RAGHOBA v. EHAIRAVISING, 8 C.P.L.R, 81. 

(5156) — O. 41, r. 1 ( = s. 541, Civ. Pro. Code , 
1892)— Memo, of appeal— Necessity for copy of 
decree being given.— The provisions of s. 541 of 
the Code are imperative and a memorandum of 
appeal is not a good memorandum of appeal in 
law unless it is aooompanied by a oopy of the 
deoree appeal against. MT. NARBADI v. MT. 

GaJRI, 9 C.P.L^R. 109. (16 A. 77, F.) 

(5156 a) — 0. 41, r. 1— Appeal— Memorandum 
of appeal not accompanied by copy ol decree 
appealed Irom— Validity of appeal— Decree- 
Review— Amended decree, appeal from.—ii a 
memorandum of appeal is not acoompauied by 
a oopy of the decree appealed against it is not a 
valid memorandum and the appeal must be 
dismissed on that ground. Where the deoision 
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of an appellate Court is reviewed and an amend- 
ed decree papsed, an appeal from 'he amended 
deoree must bo accompanied by a copy of that 
decree , as otherwise the appeal is not a valid 
appeal and must be dismissed. REAM AT v. 

Abhooram Mistry, 11 Ind. Cas. 8. 

(5156-6) 0. 41, r. 1 — Receiver, appointment 

°f Paradanashiu ladies of cultuic. — It would 
bo a very improper use o( the powers conferred 
on a Court under 0. 41. r. 1. to take out of the 
hands of ladies, who appear to bo ladies of 
culture and well capable of managing thoir 
property and examining accounts, property of 
which they have been in possession for some- 
thing like two yearSi and hand over the property 
to a Roooivor, upon nothing more tbau passing 
rumour-. TEJ Bal RlKRAM SINGH v. Ram- 
RAJ KUAR, 11 Ind. Cai. 103. 

(5157)— 0. 41, r. 1— See COURT PEES ACT, 
1870, as. 4, 23, 12 A. 129 = A.W.N. 1890, 39, 
P . B. 


(5158) — O 41, r. 1 — See LIMITATION- 
GENERAL. 71 P.W.R. 1903. 

(5159) — O. 41, r. 1— See LIMITATION ACT, 
1908, ss. 4 and 5, 5 W.R. Act X, Rul. 46. 

(5160)— 0. 41, r. 1— Ste LIMITATION 

ACT, 1908, ss. 4, 5 and 14, 5 W.R. Act X, Rul. 
44. 


(5161)— o. 41, r. l — So Practice and 
Procedure, :e a. 77 = a.w.n. isos, 223. 

(516I-fl) -0. 41, r. 1-See No. 5169, infra . 
(5162) — 0. 41, rr. 1, 2, 3, O. 21, r. 83 — See 

Decree— Decree, Construction of. 13 

W.R. 453. 


(5163)— 0. 41, r. 1, O. 42, r. 1. 5. 108 ( = ss. 
541, 597, Ci v. Pro. Code, 1877). — Ss. 541 aud 
587, Civ. Pro. Code, do not require that any 
other dooumeuta should be presented with the 
appeal th?*n a copy of the decree ngaiust whioh 

the appeal is presented, and ihe judgment on 

whioh it is founded. PiraTHI SINGH v. VEN- 
katuamanayyan, 4 M. 419. F.B. [R., 32 

B 14=9 Bern. L.R. 1139 = 2 M.L.T. 410.] 

0 XU. r. 2 ( = (882, a. 543 = 18 77, a. 542 
= 1839. s. 334). 

See appeal, 


See appellate Court, 

to? C Z pti0 - Co ™. '90S. as. 96 to 99 au 

JUd to II 2. 

See Pauper appeals. 

Stc Pauper suits. 

(51()4j 0. 41, r. 2 ( = ('{ v. p t -j. Code. 19S< 

sSP2)-New matter to b /urged only with permit 
stem of Court. — No new matter. (ie.,) not se 
orfch in the moron, of appeal, should bo allowo 
to bourg^d mi argument except with the permit 
sion of the Court under the provisions 0 f s. 51, 
KAGHOBA V. Phai R\V SINOH, 8 C P.L R 81 

, q 0 4 {' r ' 2 ( = Pro Code, 1882 

umli ) ^ 8eCond . a PP^— Point of limit a ion nc 

urged m appeal grounds-Pennission of Com 


! ci * Pro. Code (Acta Y of 1908, XIV of 1832 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

I 

j necessary to argue limitation — A party not 
; urging a point of limitation as to the first 
appellate Court in his grouuds of second appeal, 
cannot argue it exoept on obtaining the 
j permission of the Court under s. 542, Civ. Pro. 

1 Code. AHMAD ALI v. WABIS HUSAIN, 18 A* 
123- A.W.N. 1893, 47. [R. p 34 C. 941 = 6 C.L 
J. 237 = 11 C.W.N. 959.] 

| (5166) — 0. 41, r. 2 — See GOVERNMENT, 

I 5 M.L.T. 214. 


(5166-fl) — 0. 41, r. 2— See NOS. 369, 1826. 
2676, 3085, 3087, 5162, sujara. 


(5167)— 0. 41, r. 2, s. 100, 3oope of — See 
Limitation act, 1908, a. 3, arts. 132. m, xi 
C.W.N. 959. F.B. =6 C.L.J. 237 = 34 0. 941. 

(51681-0. 41. r. 2, s. 104, 0. 43. r. I- See 

U. P. ACT XIX OF 1873, ss. 113, 114, 115, 131 
132, 241 (/). A.W.N. 1887, 185. 

(5169)— 0. 41, rr. 2, 3, 1, 0. 21, r. 83 
( = Cui. Pro Code, 1859. s. 243)— Pcw.r of 
C it’i/ Couits to manage encumbered estates — 
Applicability to case of more than ens decree - 
holder . — It nevor oould have been intended by 
the provisions of s. 243, Civ. Pro. Code, to give 
the Civil Courts for au indefinite length of 
time the management of the encumbered 
estates of the country, or to oompel decree- 
holders to submit to such an unreasonable delay 
as 15 or 20 years before they can receive satis* 
faotion of their decrees. [R. % 6 M.H.O. 127, 14 
M. 277.] It is extremely doubtful whether 
s. 243, Civ. Pro. Code, was iutended to be applied 
to the case of more than a single deoree-holder, 
or whether the Court has auv authority to 
oompel a prior attaching deoree-holder to 
admit those subsequently attaching the estate 
to share ra'.eably with him iu the nett*inoome 
of the estate. REDNUM ATCHUTARAMAYAYA 

V. Dada Sahib, 5 M.H.C. 272. 

0. XLI, V. 3 (= 1882, 3. 843 = 1877, s. 513 

= 1859. s. 336). 


See Appeal. 


See atpellate Court. 

See Civ. Pro. Code, 1903, s?. 96 to 99 
and ss. 109 to 112. 

See Pauper appeals. 

S'C PAUPER SUITS. 

(5170)— 0. 41, r. 3 (=Cii>. Pro Co »>, 1882, 
s * 64b)— Mcmoranimnof appeal, order rejecting 
—Apwal.— An order passed under s. 513, Civ. 
Pro. Code, rojeoting a memorandum of appeal 
nmouuts to a formal exprossiou of au adjudica- 
tion upon a rigli claimed or defence set up in 
a civil Court with such adjudication, so far as 
regards tbo Cou^r expressing if, decides the 
su t or appeal, and is appealable. S\YAMI 
Dayal V. ASGHARI KHANaM, 3 0 C. 234. 

(5171)— 0. 41, r. 3 ( = old s. 543 )— Rejectum 
P* 1 appeal, t chon to be made. -The time for reject* 
mg an appeal is when it is presented, and not 



2297 


THE ALL INDIA DI GEST. 


2298 


Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
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after it has once been admitted. GOPEE 

Bullub Roy v. Goluck Proshad Bose, 

W.R. 1864, 133. 

(5172)— 0. 41, r. 3 ( = s. 513, Civ Pro Code , 
1882 — s- 336, Civ. Pro. Code, 18 Practice 
— Rejection of memorandum of appeal. — When- 
ever a memorandum of appeal is rejected under 
the disort tionary power vested in the Court, a 
judicial order to that effect, and the reasons 
for the same ought to be reoorded. LALLa 
JUGSEB SAHOY v, KASSENAUTH SEIN, 1 Ind. 
Jur. O S. 121. 

(5172-n) — O. 41, r. 3— See NOS. 105, 2795-;, 
2602 /, 3085, 5162, 5169, supra. 

0. XU, r. 4 ( = 1882, a. 344 = 1877, a. 544 

= 1859, a. 337). 

See APPEAL. 

See appellate Court. 

See Civ. Pro. Code, 1908, ss. 96 to 99. 

(5173) — O. 41, r. 4 ( — Civ . Pro. Code , 1882, 
s. 514 ) — Joint decree— Joint appeal— One of 
the appellants dying dui big pendency of appeal— 
Representative of deceased not brought on record 
— Abatement — Where several defendants jointly 
appeal against a joint decree, to whioh s. 544 of 
the Code of Oivil Procedure, 1882, applies, the 
death of one of such appellants, if no legal 
representative of the deceased appellant is 
brought on the reoord within limitation, can 
only have the effeofc of oausing the appeal to 
abate so far as the deceased appellant is con- 
cerned. It oannct have the efieot of causing 
the appeal as a whole to abate. RAM LAL v. 
DEBI SINGH, 10 Ind Cas. 27. (25 A. 27, F.J 

22 At 222, Overruled,) 

(5174)— 0.41, r. 4 ( =olds. 54.4)— Suit requir- 
ing sanction of superior Court for institution in 
such lower Court — No sanction — Effect. — Where 
a suit, at the time of its institution within the 
jurisdiction of the Court in whioh it is brought, 
has undergone a substantial obange, and beoome 
a suit which by law requires the order of a 
superior tribunal for its hearing in the Original 
Court, and suoh order has not been obtained 
the plaintiff cannot subsequently, on appeal, be 
allowed lo revert to the original form of the suit 
for the purpose of upholding the lower Court's 
judgment as far as regards the original defend- 
ants. buldeo Doss v. buldeo doss, 3 
N.W.F. 199. 

(5175)— O. 41, r. 4 {-Civ. Pro. Cede , 1882, 

s. 544 ). Reversal of decree against non appealing 
party. — Under f. 544 the Court has power to 
reverse a decree even as against a party who has 
not. preferred an appeal, RAMKRISHNA v. 
JAJRAM, 3 C P.L.R. 130. 

(5176,’— O. 41, r. 4 — Su : t against agent and 
surety— Decree against agent only Appeal 
Reversal of decree on ground not being common 
to both. — Where a suit against an ageDt and his 
surety is decided against the former alone and 


Civ. Pro. Code (Acts Y of 1908, XIV of 18R2. 

X of 1877, XXIII ol 1661 and VIII of 

1859) — continued. 

an appeal is preferred by the plaintiff to make the 

latter liable, the appellate Court cannot revorse 

the decision as against the agent, on the ground 

of the same not having proceeded on ground 

common to both defendants. Ram MOHINEE 

Debia V. JABED SIRCAR, 6 W.R. Act X, Rul. 
82 . 

(5177) O. 41, r. 4 — Co-defendant cr co-res- 
pondent' s liability in appeal— X surd Y & Z 
for possession of a ferry ghat and obtained a 
deoree against Y alone. I u appeal Y was released 
and Z was made liable who accordingly pre- 
ferred an appeal to the High Court. Held, 
that Z oould not legally be made liable either 
on the appeal of Y, or on the cross-appeal of X 
to Y’s appeal. GREESH CHUNDER SINGH v 

Gour MOHUN Banerjee. 7 W.R. 49. 

41, r ' 4 ( = Clu * Fro • Code. 1859. 
s. 337) Decree proceeding on common ground — 
Construction. — A decision appealable under 
s. 337 of the Civ. Pro. Code, 1859, by one of 
several plaintiffs or defendants, as proceeding 
upon a ground common to all, must be one 
affecting, in the same manner, all the plaintiffs 
or defendants, that is to say, a decree incapable 
of division, and one upon whioh it would be 
impossible for the Court to find in one sense 
for one of the plaintiffs or defendants, and in 
another sense for the other plaintiffs or defend- 
ants. Sriman Chatak V. Brajamohan 

GHOSAL, 8 B.L.R, App. 41 = 11 W.R. 449 ; 
RUGGHOONATUTH NEWGY v. SUDHAMOYEE 

Dabea, Marsh 106 = 1 Hay 183. [p, t 17 M. 
265 ; D„ 30 C. 429, 5 Ind. Cas. 388.] 

(5179)- O. 41, r. 4 ( = s. 544 of 1882. Civ. 
Pro. Oode, 1859, s. 337 )— Power 0 } appellate 
Court. — A Court of appeal is competent under 
s. 337, Act VIII of 1859, to reverse the whole 
of the deoree of the Court below on the appeal 
of one only of the parties against whom the 
deoree was passed, if the deoisiou of the lower 
Court prooeed on any ground common to all 
the defendants. 8RIMATI JADUMANI DaSI v. 
SRIMATI FUDU Bibi, 7 B.L.R. Ap. 28. 

(51P0) — 0. 41, r. 4 told s. 544) — Appeal by 
one — Reversal of decree against all, when pro - 
per. — A deoree against several defendants one 
of whom alone appeals cannot be reversed as 
against the rest, when it did not proceed on 
ground oommon to all. MlTHA MAL v. FAIZ 
MAHAMMAD, 113 P.R 1889. 

(5181) — 0. 41, r. 4 t = Civ fro Code , 1882, 
s. 544) — Joint plaintiffs — Appeal on grounds 
common to all— Omission of name of one of the 
joint plaintiffs— Power of appellate Court to 
decree claim in favour of all — Revision. — Five 
zemindars sued to recover instalments of a cer- 
tain cess in which they alleged themselves to 
be all jointly interested by reason or their joint 
proprietary interest in a Bazaar out of whioh 
the cess arose, They obtained a joint deoree 
for a portion of their claim. From this decree 
they appealed, but, by some acoident apparent- 
ly, for it did not appear that he bad refused to 



•2299 


THE ALL INDIA DIGE8T. 


2300 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 

jo: n iu the appeal, the name of one of the plain- 
tiff wag omitted. The lower appellate Court, 
however, heard the appeal ng if all the five 
plaintiff were appellants before it and decreed 
* ho appeal, and subsequently discovering that 
(he nam9 of one of the joint plaintiffs was not 
Mitered in the list of appellants added a post- 
script to its judgment to amend the deoreo by 
addition of his name, under the provisions of 
s. 544 of the Civ, Pro. Code. The four plain- 
tiff-appellants then applied for revision of the 
judgment, in appeal as against the fifth plain- 
tiff. field that the lower appellate Court must 
under the circumstances be taken to have been 
acting with the provisions of s. 544 of the 
Oiv. Pro. Code, and that there was no reason 
to interfere in revision with tho deoree. BHA- 

wani Prasad Patak v. Raghunath Pra- 
sad, A. W.N. 1891,207. 

(5182) — 0. 41. r. 4 (—old s. 544) — Scope and 
application of. — The use of the power givon by 
this section to appellate Courts is discretionary 
and not imperative, though the discretion 
must bo exercised in a logical and reasonable 
manner, and for the legitimate exercise of that 
power it is necessary that the “Common ground ” 
therein referred to should be the only basis of 
the decree under appeal. If there is any special 
ground whioh also formed tho basis of the 
decree uuJcr appeal, this seotion will have no 
application. BURE KlIAN v. SANT RAM. 8 P. 
R, 1895. 

(5183) — O. 41, r. 4( = Civ. Pro. Code, 1882. 
s. 544) — Decree proceeding mi ground common 
to aH defendants — Decree in appeal bp one only 
of defendants, effect nf.—S. 644. Civ. Pro. Code 
does not direct that an appellate Court revers 
ing, on an appeal by somo only, the deoree of 
the lower Court whioh was made upon a ground 
oommon to all ‘ho defendants or plaintiff, as 
the case may Ik, should pass a decree in favour 
of the persons who are not before it in appeal. 
But tho effect of the section is to make a deoree 
passed in favour of some only of tho defend- 
ants or plaintiffs under tho oiroumstancos 
mentioned in it operate in favour of all tho 
plaintiffs or defondants as the caso may bo, 
When, therefore, a suit brought against sever- 
al defendants was dismissed with costs, aud, on 
an appeal by the plaintiff--, tho case was 
remanded to tho Court of first instance, and on 
an appeal against tho remand order by ono only 
of tho defendants, the High Cmr*. set aside the 
remand order and restored tho deoreo of the 
first Court-, held that tho decreo of tho first 
Court, having boon restored in its ent irety, even 
tho defendants wh > were not parties to tho 
appeal before the High Court were entitled to 
take out execution of that decreo for the costs. 

•Mud '. hand v. R\m Ratan. 20 A 493 = A 
W.N. 1898, 121. (i 1 A. 267, I) , 4 a. 376. R.\ 

C)181) O. 4 1 . r. 1 ( = Oil*. Pro. (’ ode 1877 
s. 544)-.t w >aJ— Reversal of whole decree on 
appeal bp some of several defendants.— Tho plain- 
tiff sued to enforoe a right of pre-emption in 


- 
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Ciy. Pro. Code 'Acts Y of 1908. XIV of 1882 

X of 1877. XXIII of 1861 and VIII of 

1859) — continued. 

respect of a contract whioh was alleged to be a 
zar-i peshgi lease. The alleged oontract was the 
subjeot of two separate deeds ; the one au hypo- 
thecation bend, the othec a simple lease, These 
documents were in favour o( different parties ; 
and the property whioh was the subjeot of one 
was not preoiaely the same as the property the 
subjeot of the other deed. The parties to the 
two deeds, who were all made defendants, con- 
tended that the two transactions were separate 
and independent, and tho parties to the one 
deed had not oonneotion with tho other. The 
first Court gave the plaintiffs a decree against 
all the defendants regarding the two deeds as a 
single zar i-icshgi lease. One set of defendants, 
viz , the parties to the lease, appealed Irora the 
whole deoree, and the lower appellate Court, 
taking a oontrary view to that taken by the 
first Court, dismissed the plaintiff’s suit. Held 
that the Court below was oompetent to dismiss 
the suit as against those defendants who had 
appealed as well those who had not. CHIRAG 
Ali V. 8 AldK RAM, A. W.N. 1882, 86. 

(5185) O - 41 , r. 4 (=Civ. Pro. Code, 1892, 
s 544 ) —Appli$ation of. — 8. >. 4 4 was inapplica- 
ble to the above oase. It applied only to appeals 
by parties arrayed on the same side of a liti- 
gation in the original Court, aud against whom 
judgment on a oommou ground has been passed 
and on'y some of them appeal from suoh 
judgment on behalf of themselves and others 
who do not join iu the appeal. CHEDA Lal v. 
BADULLAH, 11 A. 33. (7 M I. A. 283, 10 

M.T.A. 340, 12 M.I.A. 167, R ) 

/51S61-0. 41, r 4 ( = C'iv. Pro. Cede , 1892, 
s 544) “ Any ground common to all the 

plaintiffs or to all the d>f< ndants."— 8. 544 , 
Oiv. Pro. Cod<\ pro-supposes a common ground 
of decision affeoting property in whioh both 
those who have appealed and those who have 
not appealed have ao interest direct orindireot. 
An appellate Court has no power uuder this 
seotion, to roverso tho deoree of a lower Court 
given for a plaintiff, in favour of a defendant 
who has not appealed, and in respect of property 
in whioh those who have appealed disclaim all 
interest. SYED HUSSAIN v. MaDAN KHAN, 
17 M. 265. (3 BLR. App. 41. 13 M. 249, 

Glt ' d <* F\ 9 M. m2, 11 M 197, D.) [ Over - 

mini, HO M 470, F.B.= 17 M.L.J 119 = 2 M. 

L. T. 104 ; Diss., 30 C. 429 ; D , 28 M. 122-15 

M. L.J. 28.] 

(5187)— O. 41, r. 4 (i=Civ. Pro. Code, 1882, 
s. 5141- Appeal f y two out of sev.ral deftndants 

W'tudrawnl of one of the appdlanis — Pnoar 
cfappeUUe Court. — Several of the defendants, 
in a suit to redeem kauom, disclaimed all 
intorest and an appeal was nreferred from the 
decree, by the rein fining I wo dofendauts who 
were tho •. nly substantial defendants in tho 
suit. The appellate Court was held to be 
competent to proceed with the appeal and 
revereo the whole deoree, eveu when subse- 
quently one of the two appellants withdrew* 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
185$)— continued, 

leaving the appeal to be prosecuted by the only 
remaining appellant. SRI MaNA VlKRAMAN 
v. RAYAN, 16 M, 293. [R., 30 M. 470 = 2 M. 

L.T. 104=17 M.L.J. 119.] 

(5138) — O. 41. r. 4 ( = s. 544, Civ. Pro. Code, 
1882 = s. 337. Civ. Pro, Code, 1859 )— Appeal 
by alienee of Hindu widow — Suit bp rever- 
sioner. — In a suit by the reversioners against a 
Hindu widow and her patuidar impugning the 
aot of the widow in granting the patni as an aot 
of w*3te prejudicial to their interests, and 
olaiming to sot aside the patni as invalid and 
obtain immediate possession a deoree was 
granted against both defendants. Held that, 
under s. 337 of the Civ. Pro. Code, the patnidac 
had suoh an interest as would entitle him to 
appeal against that part of the decree which 
regarded tbe rights of the widow, a9 well as 
that part which affected himself. HURRY 

Kissen Doss v. Lall SoonderDoss, tind. 

Jur. O.S 82. LALL SOONDER DOSS v. 
Hurry Kissen Doss, Marsh 113 = 1 Hay 
339. 

(5189) — O. 41, r. 4 ( = Civ . Pro. Code, 1859, 
s. 337) — Appeal by some of the defendants — 
Power of appellate Court. — Y sued on a mort- 
gage bond executed by A. B, who claimed the 
property under a mortgage from a, was admitted 
as a defendant on his own application, but, 
afterwards, B’s oJaim being satisfied by A, he 
withdrew or was exoludod from the suit. Before 
this was don9, be had incurred certain costs 
which, by the Munsifs decree, he was ordered 
to bear himself. Upon appeal by A, the Civil 
Judge found that the mortgage bond sued upon 
was not proved, dismissed the suit and ordered 
Y to pay all costs, those of B inoluded. Hell 
that it was oompeGonfc to the Civil Judge, under 
the ciroumstanoes, so to modify the plaintiff’s 
deoree, as the main ground of the whole deoisiou, 
viz., the validity of the mortgage bond, affeoted 
all the defendants in oommon, and the appeal 
of A and the deoisiou of the appellate Court had 
reference to that oommon ground. Yerra- 
BALU VlRARAGAUA REDDI V. ABDUL KHADIR 
SAHIB, 4 M H C. 26. [F. t 28 M. 122 = 15 M. 
L.J. 28 ; Appr., 17 M.L J. 119, F.B. = 30 M. 
470 = 2 M.L.T. 104. 

(5190)— O. 41, r 4 (Civ. Pro. Code. 1832, 
s. 54 4), scope of— Appeal by come only but on 
ground common to all judgment debtors — Decree 
when can be riversed against all. — 8. 544 does 
not enable an appellate Court to decide upon a 
ground which it considers to be oommon to all 
the defendants, an appeal preferred by one only 
of suoh defendants, and to reverse or modify tbe 
decree of the Court below in favour of all tbe 
defendants, unless the lower Court bas proceed- 
ed upon a ground oommon to all the defendants. 
It is only when the deoree appealed againt has 
proceeded upon a ground oommon to all tbe 
defendants, i.e. t when the Court below has 
made a deoree against several defendants upon 
a finding whioh applies equally to all of them 
that under s, 544 any one of the defendants 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

may appeal against the whole decree, and the 
appellate Court may reverse or modify the 
decree in favour of all the defendants. PURAN 
Mal v. Karant Singh, 20 A 8 = A W.N 1897 
154. (14 W.R. X30, R.) [b\, 22 A. 386, 15 C.P.’ 
L.R. 116, 9 C.L.J. 46i \ R., 8 C.W.N. 496.] 

»**>-?. il - r - 4 (=s. 544, Civ Pro. Code. 
1882), application of. —The seotion applies where 
the deoree against several defendants prooeeds 
on any ground oommon to all the defendants 
and only 3ome of suoh defendants appeal. It 
does not, unless the deoree itself proceeds on a 
ground oommon to all the defendants, enable 
an appellate Court to decide upon a ground 
whioh it considers to be oommon to all the 
defendants, an appeal preferred by some only 
of suoh defendants, and to reverse the deoree of 
the Court below in favour of all defendants. 
ohajju v. Umrao Singh, 22 A. 386 = A W N. 
1900, 120. (20 A. 8, R.) [R. t 15 UP.L.R. 

116.] 

(5192) -O. 41, r. 4 ( = Civ. Pro, Code, 1882, 
s. 54 4) Modification of pattas tendered to 

raiyats who do not appeal— The District Court 
is not entitled under s. 544, Code of Civil 
Procedure, to alter pattas tendered to raiyats 
who have not appealed from the decision of the 
Collector, according to the opinion formed by it 
in appeals preferred by other raiyats iu other 
appeals. APPU RAU v. Ratnam, 13 M. 249 
[F., 17 M. 265 ; R., 27 M. 143.] 

(5193)— O. 41, r. 4 ( = s. 544. Civ. Pro. Code , 
1882) — When Court can exercise powers under 
section — Common ground, — An appellate Court 
can exercise the power with whioh it is invested 
by s. 337, Civ. Pro. Code, only when the 
decision of the lower Court has proceeded on 
ground oommon to all the defendants PROTAB 
CHUNDER DUTT v. KOORBANISSA BiBEE, 

14 W.R. 130. [F.. 20 A. 8 ; Expl, 9 O.L J. 

461.] 

(5194) — O. 41, r. 4 ( — old s. 544) — Appeal by 
single defendant — Defence not common to all — 
Reversal of decree as to other defendants . — 
Where one of several defendants appeals against 
a portion of a decree, and his defenoe in the 
lower Court is not one oommon to the other 
defendants, the decree oannot be reversed in 
favour of the defendants who have uot appealed. 
RAM CHUNDER PAL v. OMOUA CHURN DeB, 

18 W.R. 26. 

(5i95) — O. 41. r. 4 ( = old s. 544). — One 
defendant can appeal under e. 337, Civ. Pro. 
Code, 1859, on grounds oommon to all. 
8REESTEE DHUR CHUCKERBUTTY v. SREE- 
NATH BISWAS, 18 W.R. 331. 

(5196)— O. 41, r. 4 i = Civ Pro. Cede . 1859, 

3 . 3 37)— Jurisdiction - Powers of the appellate 
Court. — A judgment making defendants sepa- 
rately liable, and proceeding on ground oommon 
to all the defendants, may be revereed by the 
appellate Court on the appeal of some of the 
defendants. KRITARTHO MOYEE Debia v. 
KHETTERNATH OlRCAR, 9 W,R. 472. 
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Civ. Pro Code (Acta V of 1903, XIV of 1882, 
X of 1877. XXUI of 18G1 and VIII of 
1859) — continued. 

(0 1^97) — 0. 41. r , 4 t = Civ. Pro. Code. 1859, 
. 9 . 33/ l-'-Wheroone of several defendants ap- 
peals against first Court’s judgment, the appel- 
late Court may, under the oircuDj stances set 
forth in e. 337, Code of Civil Procedure. 1859. 
reverse the judgment in favour of all the defend- 
ants. 8REEMUN.JUREE DOSSKE v. POORSUT 
TUN DOSS, 9 W.R. 499. 

(5193)— 0. 41, r. 4 ( = Civ. Pro. Code , 1859, s- 
337 ) — Appeal -Pa tcs toappenl. — Where a judg- 
ment is on ground oomojou to all the defendants, 
and the appeal is substantially against the 
whole decree, the High Court is competent, 
under e. 337, Civ. Pro. Code, 1859. to reverse 
the deoree, though only some of the defendants 
appeal, and one, appealing as to oosts, engrosses 
his appeal only on a stamp to cover the amount 
of costs. Badul 8INGH V. CHATTURDHAREE 
SINGH, 9 W.R. 598. 

(5199)— 0. 41, r. 4 (=s. 544 o/ 1882)— Appeal 
by cue of two defendants against whole decree — | 
Maintainability One of two defendants may \ 
appeal as respects the whole of the disputed 
property where there is no proof that they ! 
owned the property in equal shares. KATYA- ' 
NEE 0HOWDBRAIN V. MADHUB NARAIN 

Roy Chowdhry, 4 W.R. 68. 

(5200) —0. 41, r. 4 [ = old s. 544.)— Where 
two suits are brought by different parties 
claiming diff Q rent interests in a 06 rfain share to 
set aside the sale of that share, and only one 
party appeals, and the sale is set aside, the 
decision must oe considered as setting aside the 
sale of the whole of the share. 8HAIKH NAGAR 
v. SHURIUTOOLLAH, 20 W.R. 77. 

(5201) — 0. 41, r. 4 ( = s. 544 of 1882)— Juris- 
diction Appellate Court — Reversal of decree . — 
An appellato Court, where a decree of a Court of 
first instance affeots all the defendants, can 
reverse the decree in respeofc of all the defend- 
ants. Mohunt Rung Lall Gossain v 
GOURE Mundul, 10 W.R. 285, 

(5202) — 0. 41, r, 4 — Jurisdiction of an 
appellate Court upon the appeal of only one of 
the defendants as to a small portion of the 
deoree. NAKUR CHUNDEB Baha v. JUDOO 

Nath Chuckerbutty, 24 W.R. 389. 

(5203) — O. 41. >\ 4 ( = old s. 544).— Upon the 
appeal of one of sovcral parties, an appellate 
Court cannot reverso the decree appealed from 
as against any other of the parties. KOOLADA 

Pershad Misree v. Gora Chand Misree 

17 W.R 383. ' 1 

I 

(5201)— 0. 41, r. 4 ( = old s. 544 ) — Right 
clearly proved— Negativing right on technical 
ground — Co defendant's appeal— Adverse (Lei- ! 

against another. — A clearly proved right, ' 
oanuiit be refund on the technical ground ! 
that on the oo defendant’s appeal no deeoision ] 
can bocomo adverse to anoiher co-defondant. ! 

Oodoy Singh v. Paluok Singh, 16 W.R. 1 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 

I 1859)— continued. 

» 

(5205) — 0. 41, r. 4 ( = oZd s. 544).— Where 
, Dakhilas are ordered to be given up in accord- 
ance with Act VIII of 1859, s. 132, the Court 
is bouud to fix a time within which they 
should be given up. SOONDUR MONEE DEBIA 

v. Kripa Moyee Debia, 21 W.R. 112. 

(5206) — 0. 41, r. 4 ( = Ciu. Pro. Code , 1859. 
s. 337) 8. 337, Aot VIII of 1859, is appli- 

cable where tbo defence of the two defend- 
ants is a common one to the extent of deny- 
ing plaintiff’s mokurruree ryotee title, and the 
Court decides that plaintiff hae a title against 

both, shaikh Mahomed Saffoolah v. 

1 Shaikh Anwar ali, 21 W.R. 112. [R., 17 

| M.L.J. 119.] 

| (5207) 0 • 41. r. 4. — Of the lower appellate 

I c °urt in an appeal by one defendant, where the 
dcoision of the first Court did not prooeed on a 
ground common to all the defendants. CHUN- 

DER MONEE DOSSEE v. MODHOI HEY, 23 W 
L. 1 66. 

(5208) — 0. 41, r. 4 ( = Ciu. Pro, Code , 1882, 
s. 544 = s. 337, Civ. Pro. Code. 1859 )— Power 
of appellate Court to reverse decision as regards 
person not party to the appeal.— In a suit 
against A and B for the reoovery of the posses- 
sion of properly, the Court gave a deoree 
against A and in favour of B. The plaintiff 
appealed from that part of the deoision wbioh was 
in R 8 favour. Held that the Judge on appeal 
had no jurisdiotion to reverse the deoision of 
the Court below agafnst A, he being no party 
to fchs eppeal. HURRO CHUNDEB RAY v. 

! Lallchand Banerjee, Marsh 266-2 Hay 
! 48. 

(5209)- 0. 41, r. 4 (»«. 544, Civ. Pro Code , 
1882 = s. 337, Civ. Pro. Code, 1859)— Reversal 
of decree on appeal by one defendant — A. and B 
were sued on a joint liability to pay rent, 
i ^ did not defend, B did. and a deoree passed 
1 against both. B appealed. Held that it was 
I competent to the Judge on appeal to reverse 
; f* 1 ® deoree, on the ground that there was no 
joint liability, but that B oooupied a separate 
I estate at a separate rent. LUKHKE KANT 

1 Sein v. Ramdeyal Doss, Marsh 282= 

2 Haa 258. 

(6210 and 5211) — 0 41, r. 4 ( = 0 Id s . 644)— 
Appeal by one of several defendants — One of 
several defendants appealing agaiust only the 
sum decreed against him, cannot question the 
full amount claimed by the plaintiff. SHEERO 
COOMARF.E DABEE v. MAHARAJAH MAHATAB 
CHAND BAHADOOR, W.R. 1864. 880. 

(5212) 0. 41, r. 4 — Applicability to ex parte 

decrees— Question.— S. 337, Oiv. Pro. Code. 

US9. apphos as well to tx parte decrees as 
to other decrees, the only question being 
whether the decision of the lower Court pro- 
ceeds on grounds common to allthe defendants. 

sreknath Chowdhri v. John James 

Grey, 18 W.R, 184, 
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<£\y. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859 j — continued. 

(5213)— 0. 41, r. 4 ( = Civ. Pro. Cede , 1885, 
s. 544) — Appeal by one defendant alone — 
Reversal or modxficalxcn of entire decree . — It is 
only when the decree appealed against has 
prooeeded upon a ground common to all the 
defendants that any one ol the defendants may 
appeal against the whole deoree and the appel- 
late Court may reverse or modify that deoree 
in favour of all the defendants. Raja SETH 
Gokuldas v. The Jodhpur bikanir Rail- 
way COMPANY, 15 C.P.L R. 116. (22 A. 3S6, 

R.) 

(5214) — 0. 41, r. 4 — Ground common to all 
defendants— Dismissal of suit cn appeal by one 
defendant— Mortgage by Hindu lady —Suit 
agiinst reversioners and their transferee — 
Decree by fi>st Court — Appeal by transferee — 
Dismissal of whole suit, whether legal —A suit 
was instituted on a mortgage said to have 
been executed by a Hindu lady, against her 
reversioners and their transferee. The suit 
was deoreed by the first Court. On appeal by 
the transferee alone, the lower appellate Court 
found that the m irtgage was without con- 
sideration, and dismissed the suit altogether. 
Htld, that the deoree of the first Courc pro- 
ceeded upon the existenoe of a valid mortgage, 
that is, the liability as against all the defend- 
ants depended upon a common ground, namely, 
the existenoe of a binding mortgage by the 
lady, and that the lower appellate Court was 

• right in reversing the deoree against the other 
defendants also, when it found, upon the appeal 
of the transferee defendant, that there was 
no valid mortgage. KlSHORE CHAND BaNER- 

_ JEE V. RAM CHARAN BHATTACHARYA, 5 
Ind. Gas. 888. (11 W.R. 449, 3 B.L.R. Ap. 

41, D) 

(52151—0. 41, r. 4 (=*s. 544. Civ. Pro. Code, 
-1882) — D'ath of defendant— Right to appal— 
Appeal— Practice. — Where a decree is passed 
against defendants, and one of them dies, it is 

• open to the rest of the defendants to appeal 
against the whole decree, if the ground of 
appeal is common to all tbe defendanis. 

-Chintaman v. Gangabai, 5 Bom. L.R. 90 = 
27 B. 284. 

(5216)— 0. 41, r. 4 f = s. 544, Civ. Pro. Code , 
1882) — Land given up by first lessee on receipt of 
compensation money in favour of second lessee 
Bigh Court declaring first lessee valid— Second 
. lessee entitled to restitution — Set off in restiiuti ai 
— Equitable relief —Adjustment of accounts - 
“ Who seeks equity must do equity:'— In 1880, 
2 leased certain property to the defendant ; in 
1892 the successor of Z granted a lease of the 
same property to the plaintiff. The plaintiff 
sued the defendant and the then representative 
of his lessor for a declaration that the lease to 
the defendant by Z was invalid and for posses- 
sion; The Court gave him a deoree for possess- 
sion, subjeot to the payment of a certain sum 
to the defendant as compensation for improve- 
ments. The defendant gave up possession of tbe 
property on receipt of the compensation money 

C. 11—145 


Civ. Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


in Marob, 1895* The representative of the 
lessor preferred in appeal against the decree 
making the defendant a party. The High 
Oo u tt in Augu s f, 1897, held that the lease to 
the defendant by Z Wj valid and dismissed 
the plaintifi s suit. II. Id, that, uuder a. 544, 
Civ. Pro. Code, the decree of the High Court 
of August, 1697, enured for the benefit of the 
defendant also ; that the defendant was entitled 
to possession under his lease of 1880, which 
was never determined; that the refunding of the 
compensation money by the defendant was not 
a condition precedent to his obtaining relief by 
way of restitution ; and that he was entitled to 
ask that the aocount might be adjusted by 
setting of mesne profits against the compensa- 
tion money, received by the plaintiff from the 
time he had been wrongfully in possession up 
to the date of the High Court decree (August 
1697). Held, further, that, the relief claimed 
by Ihe defendant being in the nature of equit- 
able relief, — he being bound to do equity in 
seeking equity, it was not equitable that he 
should be permitted for his own convenience, 
because, at the time his right to relief arose' 
i.e., in August, 1897, he was unable or unwill 
ling to refund the purohaee-money, to postpone 
applying for the relief until the mesne profits 
had amounted to a sufficient sum to wipe off 
the amount of the compensation money, and 
that the aooounts should be adjusted on the 
footing that ihe defendant had done what he 
ought to have done, viz., applied for restitution 
on the dismissal of the plaintiff’s suit by the 
High Court in August, 1697. Erat MADHA- 
VAN MaNNADI v. VENGANAT SWARAPA HlL 
Ravi Varma, 18 M.L.J. 39. 


(5217)— 0. 41. r. 4 ( = s. 544, Civ. Pro. Code , 
1882 ) — Applicability of— Appeal by one of the 
d fendants against the whole decree— Ground 
common to all the aefer.d.nfs . — In order to 
make s. 544 applicable, all that is necessary ig 
that the decision appealed against, should have 
proceeded on any ground common to all the 
defendants. There is nothing in the seotion to 
warrant the importation into it of the quali- 
fications suggested in 17 M. 265. (4 MHO. 
26. 8 M. 192, Appr. ; 16 M 293, 28 M. 122, 21 
W.R. 112. 30 C. 429. R.; 17 M. 265. Overruled \ 
2 W.R. 227, 11 W.R. 238, Not. P.) Where a 
person sued lor a declaration of his reversionary 
right to certain properties forming part of the 
estate of a deoeased Hindu, and got a deoree in 
his favour, and one of the defendants alone 
appealed against the whole deoree in the first 
Court, and the lower appellate Court reversed 
the whole deoree of the first Court and dismissed 
the plaintiff 's suit on the ground that he failed 
to prove his reversionary right, held that the 
decree of tbe first Court did proceed upon ono 
ground which was oommon to all the defendants, 
vie. 9 that the plaintiff was the reversionary heir 
of the deoeased, and that it wap, therefore^ 
competent to the appellate Court, on the appeal 
of one of tbe defendants alone against the wholfr 
deoree, to reverse the deoree in so far as it 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859 —continued, 

affected the other defendants also, though they 

Snt i R? t vi 0IDed ‘ hB a PP eal - DHUTTALOOa 

P B -9 T P ' , 8 n DDBAm ' 17 M.L.J. 119, 
f - ® “ 2 “ L T ‘ 10 * = 30 M. 470. IF., 9 C. 

u J. 4b i.J 

iqft 5 5 V l8) rT°' 4I ’ r * 4 {=s ‘ 544 ’ Civ • Pro. Code, 
1382)- Decree, common to all-De:ree . meaninq 

of-Ccu t, power of, to pass a decree in favour 

of a party not appealing.— The word “ deoree” 

in s. 544, Civ. Pro. Code, has reference to the 

ap p eal which is lodged against the deoision of 

the first Court. It is not the decision or iudg- 

ment winch is appealed against, but the deoree 

which is appealed against ; and in interpreting 

the section, the Court is entitled to oonsider 

the ground or fioding upon which the deoision 

or judgment is based, and not merely the 

operative deoree whioh grants, or withholds 

relief as the case may be. When the first 

Court has made a deoree against several defend- 

ants upon a ficding which applies equally to 

all of them, then under s. 544, Civ. Pro. Code. 

thJT,°^ h0defeDdant8 ma y a PPoal against 
the whole deoree, and the Appellate Court may 

reverse or modify that deoree in favour of all 

the defendants. KALIPADA SADHU v. MATI 

Lal FOUZDAR, 9 C.L.J. 461 = 4 Ind Cas 166 

(20 A. 8 30 M. 470, 28 A. 95. R fared to and 

followed i 14 W.R. 133, Expl.) 

4 F r ' 4 (=s £4 '’ c,v Pr ° Co ^- 

1882)— Qtound common tn appa'i g and >. 0 , 
appealing defendants— Dismis at of sat in 
appeal as against all difcndants , legality of —x 
decree of a Subordinate Judge proceeded on the 
ground that the mortgage, the subject of dis- 

The 0 ^^ t UI a WaS a Renuino transaction. 

The Diet riot Judge, in appeal, found the mort- 
gage to be a sham, and dismissed the suit 
al ogetbe', although the appeal had been pel. 
ferred by one of several defendants. The 

mnnM “ 0rtRftRe was** sham was oom- 

mon to the defendant that appealed as well as 

b°v th^nlJ^rff • BOt '' PPeai ' U was °°'>tended 
by the plaintiff.m second appeal, that the lower 

?L P ! a f tQ C ° Ur . fc 0URht not to h *vo dismissed 

ante BWiTh 081 ! n0Q - 8 PP 6lli “g defend- 
Ee l d ‘ th0 P lea as ‘he Oharaotec of the 
mortgage being oommon to all tho defendant*, 
the lower appellate Court was right in reversing 

the deoree of the 6rst Court and dismissing thf 

WW »‘K 
S ' 7 is" 5S.SK' 

119 = 2 M.L.T. 104, F.B.] 

g- «r -• -- Si 

(U W.R, 238. 119, £>., l, U . 


Civ. Pro Code (iota ¥ ol 1908. XIV of 1889. 
x Of 1877. XXIII of 1861 and VIII of 

1859;- con (in*ed. ot 

[ff.. 28 M. 122 = 15 M.L. J. 28; B., 31 O 643 ■ 
F.B. = 8 C.W.N. 496= !7 M L.-J. 119, F,'b7=2 
M.L.T. 104 = 30 M. 470.] 

187 5 3 2 aM°i97: " 4 “ S " MAD> ACT 111 0P 

r * 4—500 Limitation act, 

1908, Art. 182— period from which limi- 
on 7 IO S o EGINS T0 RUN ’ 13 A ‘ 1 = 1890 A.W.N. 

41, r. 4 — S*e PLAINT— FORM 
AND CONTENTS OF PLAINT, 11 W.R. 238. 

(5223^)—°. 41, r. 4-5** NOS. 4556, 4577-rt 
4644, supra. 

(5224 l-O. 41, r . 4, s. 114, O- 47, r. 1 ( = Civ. 
Pro. Code , 1882, ss. 544 and, 623)— 4»peaf— 
Review— Application for review filed by tome of 
tbejar ties— Reconsideration of the whole case. 

—Held, that s. 544 of the Civ. Pro. Code 
does not apply to applications for review, and 
the Court is not empowered to modify or set 
aside a decree or order on the application for 
review file by some of the parties to the oase 
as regards those parties who did not file such 

a ^ > 47 IC pR OD i90^ ULLA V * M ° TA ’ 88 P ^ lflOi 

(5225) O. 41, r. 4, s. 115— S 00 SUPERIN- 
TENDENCE of High Court, 8 M. 192 , 

15226/- O. 41, r. 4, O. 9, r. 8 ( = ss. 644, 102, 
Civ. Pio. Coie, i882i — Appe d — Dismissal of 

:UI de i au l‘—4ppl>cition for suit to be 
^stored by some of tht plaintiffs- Appeal I y co- 
plaintiff who had not joined in the appli.aiion, 
—hour brothers filed a suit, the eldest ut them, 
who was employed in the army, was unable to 
attend Court on the day of hearing. The 
pleader of the four plaintiffs and the three 
younger brothers were present in Court, but 
the pleader declined to appear for the plaintiff 
who was abse*t. The Munsiff dismissed the 
suit ostensibly under s. 102, Civ. Pro. Code. 
The pleader, on behalf of tho plaintiffs who 
were present, applied for the oase to be restor- 
ed. but his application was refused. On appeal 
on behalf of tho plaintiff who was absent in the 
original Court, tho order was sot aside aDd the 
suit was ordered to be restored. The defendant 
applied for revision and contended that the 
order passed on appeal was illegal. Held, that 
the contention was right, for the absent 
plaintiff, not having taken any stops in the 
original Court to get the suit restored had 
no /oc?<s sfnwi* to appeal, and that s. 644, Civ. 

was t not applicable to the oase. 

?»in fi , ] r iN V .„ WAS1L Khan - 21 P L.R. 
1910 = 6 Ind. Cat 496 = 132 P.W.R. 1910. 

(5227; — O. 41, r. 4 and O. 9, it. 10 and 11 
( = ss; 337 and 116, Civ. Pro. Code, 18591— 
ijjfi-Mi . appeal against tee iglil o/ reasons— Ex 

de £ eB - De <° nda >'‘s not beloie apellate 
Co (W.-No spfmial appeal will 1m with respect 
to tho weight ot the reasons lor a lower Appel- 

late Court a conclusion. A deoree under a. 116, 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Civ. Pro. Code, 1859, is not an ex parte deoree 
even against absent defendants, and may, 
under s. 337, Civ. Pro. Code, 1859, be modified 
in appeal even in favour of defendants not 
before the Appellate Court. DOORGA CHURN 

Sett v. Shamanund Gossain, 12 W.R. 376. 

(5228) — O. 41, rr. 4, 22 (=ss. 544, 561, Civ. 
Pro. Code , 1882) — Suit by vendee for possession 
or pur chase- money — Decree for purchase-money 
— Appeal by defendant affected— Suit for posses- 
sion given by appellate Court though plaintiff 
preferred no memorandum of objections — Powers 
of appellate Courts — Validity or relief granted 
by loner appellate Court . — The plaintiff brought 
a suit lor partition and delivery of certain lands, 
setting up title thereto under a purchase from 
the third defendant who was himself vendee of 
the same from the widow of a deceased brother 
of Defts. Nos. 1 and 2. The plaintiff prayed, in 
the alternative, for the refund of the purchase- 
money. The Court of fir3t instanoe gave a 
deoree for money only, holding that the relief 
for possession was barred by limitation, Oa 
appeal by defendant No. 3, the District Judge 
reversed the deoree of the lower Court and gave 
the plaiutiff a decree for possession, holding 
that the relief was not barred. The plaintiff, 
however, preferred no appeal against so much 
of the deoree of the first Court as related to the 
dismissal of the suit lor the lands, nor, prefer- 
red any memorandum of objections m the 
matter under s. 561 of the Code. Hence the 
present appeal by defendants Nos. 1 and 2, on 
the ground that the suit was bad for misjoinder 
and that the lower appellate Court was wrong 
in giving a deoree for the plaintiff when he 
neither preferred an appeal nor a memorandum 
of objections. Held:— Per Chief Justice : the 
point as to misjoinder was not raised in the 
lower appellate Court and, consequently, it 
oould not be raised in the High Court. The 
lower appellate Court was wrong in decreeing 
for possession. Where a respondent to an 
appeal fails to give the notice required by s. 561, 
it is Dot open to the appellate Court to grant 
any relief to that respondent in a case where 
the granting of suoh relief is not necessarily in- 
cidental to the relief granted to a party, 
who was appealed. The lower appellate Court 
oould have given full relief to the appellant 
before that Court by simply setting aside the 
decree which had been obtained against him. 
For, the powers of an appellate tribunal are the 
creature of statute and unless power to give such 
a deoree a 3 was given by the lower appellate 
Court in this case is to be found in the provi- 
sions of the Code, the decree oould not be sup- 
ported. The deoree appealed against did not 
proceed on a ground common to the plaintiff 
and defendant No. 3, sinoe it was a deoree in 
favour of the plaintiff against defendant No. 3. 
Also, the deoree appealed against did not proceed 
on a ground common to all the defendants, 
since it was not the case of defendant No. 3 that 
the plaintiff’s claim for possession as against 


CiY. Pro. Code (Acti Y of 1908, XIV of 1682 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

defendants Nos. 1 and 2 was barred by limita- 
tion. Semble. — 8.561 only applies where a party 
has a right of appeal, but who, until forced or 
“ invited ” into Court, does not think fit 

to exercise it. Per Subrahmania Aiyar, J, 

When, in an appeal, the conclusion of the 
appellate Court, with reference to matters 
properly arising before it, is such as to render 
any portion of the deoree of tbe lower Court 
not made the subject of the appeal inconsistent 
with suoh conclusion, it would be not only 
anamalous to leave such portion of the deoree 
in force, while setting aside only so much of it 
as was comprised in the appeal, but it might 
also involve a breaoh of the rules as to res judi- 
cata. 8o far as this Presidency is concerned, a 
memorandum under s. 561 may be filed even 
when the question arises as between co-respon- 
dents only. A delay in the presentation of 
the memorandum would also be exoused. In 
cases not falling under s. 544, an appellate 
Court would be precluded from modifying the 
deoree of the lower Court in favor of a party, 
who has filed neither an appeal nor a memoran- 
dum of objections exoept as part and parcel of 
the relief neoessary to be granted to an appel- 
lant. The deoree of the lower appellate Court 
reversed. KALAIKADA PlLLAI v. VlSWANATHA 
PILL AI, 15, M.L.J. 212 = 28 M. 229. (7 M 215 
18 B. 520. 26 C. 109, 26 C. 114, 31 C. 643, D.) 

[ F 3 N.L.R 85. 6 M.L.T. 324, R., 12 O. C- 
260 ; D., 18 M.L.J. 586 = 4 M.L.T. 266.] 

(52-29'— O. 41, rr, 4, 22 ( = .<s 544 and 561, 
Civ . P'O. Cod', 1882/ — A i peal— Practise — 
Appeal by difendaht against plaintiff and other 
defsndan s — Objectioyis by plaint- ff-re pendent 
when enter tainabte as against co-re p naents . — 
Where it is necessary lor the proper deoision of 
an appeal before it, it is competent to an appel- 
late Court to take into consideration objections 
filed under s. 561 of the Code of Civil Procedure 
by one of the respondonts, not only as against 
the appellant, but, it may be, as against oo-res- 
pondents, with the objector also, and to modify 
the deoree as against them aooordingly. ABDUL 

Ghani v. Muhammad Fasih, A W N. 1909, 
200 = 2 A. L.J. 667 = 28 A. 95. (26 C. 114, F.\ 
21 W.R. 338, R.\ 23 A. 93, Dist.) 

O. XLI, r. 5 ( = 1882, s. 545 = 1877, 8. 545 

= 1899, a. 338). 

See APPEAL. 

See APPELLATE COURT. 

See CIV. Pro. CODE, 1908, ss. 96 to 99. 

See Execution of decree— stay of 

EXECUTION. 

(5230)— O. 41, r. 5 ( = Civ . Pro. Code, 1882, 
s. 545) — Appeal— Security for stay of execution 
— Liability of surety ‘-Intention of parties,— 
The question whether a person standing as 
surety in first appeal is liable ai surety for the 
judgment-debtor for the due performance of the 
deoree of the High Court, also in second appeal. 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859; — continued. 

must be determined with roferenoe to the inten- 
tion of the parties when tbe security was given, 
The security given under s. 545 of the Civ. Pro. 
Code, 1832, does not necessarily have regard to 
more than the due performance of the decree or 
order of the appellate Court, with reference to 
the peuding appeal in which execution has been 
stayed . GOBIND DeO v. BALDEO NARAIN, 
A.W.N. 1884, 4. 


(5231)- 0. 41, r. 5 { = Civ. Pro . Code. 1882, 
s. 515 )—Siay of cxe utwn — Notice to deuce- 
holder necessary bcfo>e final order — Practice— 
Application to be supported by affidavit.— There 
is no express orovision in f. 545, Civ. Pro. Code, 
1882, requiring n itioe to be given to the decree- 
holder before an order is made underfhe seotion; 
but it is obviously unjust lo pass a final order 
for staying the execution of a decree without 
giving the deorce-holder notice of the judgment 
debtor’s application. It is the universal 
practice of the Courts to give nolice to tbe 
deoree-holder bofore disposing finally of an 
application for stay of execution. Moreover, 
the application must be supported bv an 
affidavit. MULTANCHAND SHI VRAM v KHAN 
8AHEB KHARSEDJI N AS \RVANJI, 15 B 536, 

(5231 a) — 0. 41, r. 5 { — old s 54 5 > — Re t<tu- 
tion of conjugal rights — Decree for— Stay of exe- 
cution. An order for stay of execution may be 
granted under this seotion to a wife agaiust 
whom a decree has been made for tbe restitu- 
tion of conjugal rights in a suit brought against 
her by her alleged hu^bind. JASSA Ram v. 
Tharya Ram, 2 P.R. 1894. 

(5232) 0 . 41 , r. 5 ( = s. 545. Civ. Pro. Code. 

1882)— Order for stay of execution pissed by 
ar pedate Cowl — Sale held bifere c ?/iwuuic<i- 
lion of su h orocr, natuie of. — An order of an 
Appellate Court under a. 545, Civ. Pro. Code, 
1882, to stay execution of a deoree against 
which an appeal is pending, is in the nature of 
a prohibitory order, and, us suob, would only 
take effect when communicated. If property 
is sold bofore suoh an order is communicated to 
the Court holding the sale, such sale is not 
void and cannot be treated as nullity. BESSES- 
8WARI OHOWDHURANY v. HORRO SUNDaR 
MOZUMDAR, 1 C.W N. 226. (4 N W P. 39S 
6N.W P. H54, 2 A. 686, D) [F„6M.L.t! 
159 ; Expl. & D., 33 C 927 = 3 C.L. J. 67-] 

«i 6 .? 88 ir 0, 4I ’ r * 5 (==s * 545 ‘ Civ ‘ Pr <>' Code , 
1882) Order refusing stay of execution— Decree 

—Appeal-Discretion of the lower Court — An 

order passed by an appellate Court, under 6. 545 
of the Code of Civil Procedure, refusing to stay 
execution is one against which no appeal lies 

Ramchandra V. Balmukund, 6 Bora. L.r! 

780 = 29 B. 7 J. 


I'r’.T 0 - V 1 r - 5 ,=s ’ bi5 ' civ ■ pr °- ° c 

of execution— Appeal-P,(iHi:e 

10 grant a stay of oxeoution of a money deoi 
the Court must be satisfied that substan 

w rpT 7 £ thorwiae re9uIfc to the applicant. 

L R T 867 GaIKWAR v * Katchrabhai, 3 Be 


Civ. Pro. Code, (Acte Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1861 and VIII of 
1869)— continued. 

(5235)- O 41, r. 5 ( = s. 545, Civ. Pro. Code , 
18821— Execution of decree — Stay of execution 
- Temporary stay — Surety — Discharge of 
surety Where the appellant made an applica- 
tion, under a. 545 of the Civ. Pro. Code for stay 
of execution of the deorea of the Court below 
and the appellate Court parsed an order direct- 
ing temporary stay on the appellant furnishing 
seourity under the said seotion and the lower 
Court stayed execution after the appellant fur- 
nished security, the seourity bond executed in 
consideration of a temporary stay, was in itself 
binding on the security for tbe period during 
which it was allowed to operate for the benefit 
of the principle. It was uot a more “ offer ” 
by the surety, but the acceptance of an offer, 
having been execu»ed by the surety in consider- 
ation of ad interim stay ; it was binding pend- 
ing the discharge of the rule, and its operation 
during that period oould not be cancelled by 
the Court. The surety thereby made himself 
liaol * for such sum as, on a consideration of all 
the r quitioF, the Court might adjudge to be fait 
compensation for losses sustained by the decree- 
holder owing to the *emDorary stay, PaNDU 
v. BALU, 8 Bom. L.R 537. 

(52361-0. 41, /•. 5 (=s 545. Civ. Pro. Code , 
1832i Order refusing lo stay (Xnutun— 
An) al. —No appeal lies fr m an order under 
8. 545, Civ. Pro. Code, refn>ir»g to slay execu- 
tion. Cameron v. Bulaki Mal. 146 P.R. 
1907. (29 B. 71, F.) 

(5237) — O 41, r. 5 ( = s. 545, Civ. Pr 0 Code, 
188 <*) Ss. 67, 99. TV. P. Act — Se urUy bond 
— Mortgaging property by judgment-debtor— 
Sale of mor gagtd pro V > r(u , ,».,/»< of decree- 
holder to proc*ni to - Necessity f»r s-parate suit. 
—The relationship between a deoree-holder aud 
a judgment-debtor executing a seourity bond 
under s. 545, Civ. Pro. Code, mortgaging pro* 
porties for tbo due performance of any deoree 
or order that may ultimately be passed by the 
appellate Court, is not that of a mortgagee and 
mortgagor. Hence, the decree-holder may sell 

the properties mortgaged by the security. bond 

without, instituting a suit under a. 67, T.P. Aot, 
and thus realise his decretal money. SHYAM 

Bondar Lal v. Bajp»i Jai Narayan, 30 C. 
1060 = 7 C.W.N. 914. [R. 14 Bur. L.R. 170 = 

4 L.B.R. 197; D., 32 0. 494 = 9 C.W.N. 372 = 

1 C.L.J. 118,] 

(5238)— O. 41, r. 5 ( = Giu. Pro. Code, 1899, 
s. 545 — St u/ rf execut on — Decree diricting 
issue of pnbite — Execution, meaning of.— A 
decree directing tho issue of a grant ol probate 
to tb e propounder of a will is one that is oapable 
of execution, and stay of exeoution of suoh a 
decree oan be granted under a 545. Civ. Pro. 
Code, 1882. [AppL, ll O.W N 1030,F.B.=6 
C.L.J. 298 = 34 O. 1037 ; R., 73 P R. 1902 = 59 
P L.R. 1902, 6 C.W.N. 672 = 31 0. 722, 9 C.W. 
N 123 = 31 C. 1081. 3 C.L J, 29, 33 C. 927 = 3 
C.L.J, 67 ] When there still remains something 
substantial to be done under a deoree before it 
oan beoome thoroughly effaotaal, that deoree 
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Civ. Pro. Code (Acti Y of 1908, XIV of 1882, 
X of 1877, XX1LI of 1861 aod VIII of 
1859) — continued. 

has to be ‘executed’ within the meaning of g. 
545, Civ. Pro. Code, 1882. After the Court 
makes an order for the issue of a grant of a 
probate two things have to be done under it in 
order to olothe the propounder of the will with 
the character of exeoutor : be has to pay the 
stamp fees on probate, and the Court has to 
hand out to him the probate itself. This is 
carrying out, that is, ‘executing* the order. 
Mussamut Brij COOMAREE V. RAMRICK 
DAS, 5 C.W.N. 781. 

(5238-rt)— 0. 41, r. 5— Security under s. 151 
— Powers of Court. — What 0. 41, r. 5 of the 
new Code eays is that security should be given 
for the performance of suoh deoree or order as 
may be ultimately binding on him. There is 
no distinct provision for refund of amounts 
deposited as security. The Courfce deal with 
them under s. 151. Sw.MINATHA PATHAN 
V. SORANATHAMMAL, 19ll, 2 M W.N. 432. 

(5238-6)— 0. 41, r. 5 ( = Ctt>. Pro. Code . 
1859, s. 338|— Execution of decree— Slay of 
execution — Security— Act XXIII o/J 86 1 , s. 36. 
— A party wishing to stay execution under 
s. 338, Aot Vi.ll of 1859, of a meney-decree, is 
bound to show sufficient grounds to the Court 
for staying it, and the rule is equally applicable 
to decrees for immoveable property and to other 
decrees. When an orderismade for the exe- 
cution of a deoree agaiust which an appeal has 
been preferred, the Court, UDder s. 36, Aot 
XXIII of 1861, may, if it thinks fit, require 
seourity to be given. In the matter of the 
petition of Rani Ismail Kooer, B.L.R. Sup. 
Yol. 1007 = 9 W.R. 448. 

(5238-c) — 0. 41, r. 5— See EXECUTION OF 
DECREE — STAY of EXECUTION, 1 A. 178, 

F.B, 

(5239) — O. 41, r. 5— Limitation — See DE- 
POSIT in Court, 2 C.L.R. 206. 

(5240) — O. 41, r. 5 — See PRACTICE AND 
PROCEDURE, 21 C. 561. 

(5241)— O 41, r. 5— Security bond acoepted 
by a Court does not dispense with necessity for 
registration — See REGISTRATION ACT, 1908, 

s, 17, 3 M.L.T. 317 = 31 M. 330. 

(5242) — O. 41, r. 5 — See SURETY- LIABILITY 
OF SURETY, 2 B. 654, 3 B. 204, F.B. 

f524*2-a) — O. 41, r. 5 — See NOS. 81, 116, 158, 
936 949. 1089. 1964, 2202, 2302, 2315, 2316, 
2339, 3025, 3229, 3656, 3957, 5084, supra and 

NO. 5260, infra. 

(5243) — O. 41, r. 5, s. 104, O. 43, r J-~See 

EXECUTION OF DECREE. — STAY OF EXE- 
CUTION, 7 A. 73 = A.W.N. 1884, 226. 

(5944) — O 41. r. 5, ss. 144 (!), 145 f = ss. 645, 
583, 253, Civ. Pro. Code. 1882)- Method of 
enforcing security bond given under s. 545.- 
The effect of e. 5*9, wad with s. 258 [ ib that 
the proper method of enforcing a seourity bond 


Civ. Pro. Code (Acts V of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
18591 — continued. 

given under s. 545, is by exeoution. LALLA 
Davee Narayan Lall v. MOHaN PANDAY, 
4 L B. R. 197= 14 Bur. h R 170. (12 B. 41 l’ 

23 B. 478. 25 B. 409, 13 M. 1, 17 A. 99, F.\ 15 
C. 497, 22 0. 212, 25 C. 212, Dias.) 

(5245)— O. 41, tv. 5. 6 ( = ss. 545, 546, Ci . 
Pro. Code, 1882 )—Extcution, stay of, applicx * 
lion for,— The provisions of s. 645 require that 
sufficient cause should be shown before an order 
for stay of exeoution can be granted. The pro- 
per oourse is, as a rule, to apply to the Court 
which passed the deoree whioh is appealed 
staling the particulars set out in g. 545. If that 
Court refuses to stay execution on security 
being furnished, whioh will rarely be the case, 
application can be made to the appellate Court 
under s. 548 to issue the neoessary directions. 
Cases may arise where the appellate Court may 
stay execution at once, but in any case the 
particulars required by s. 545 must be set out 
by affidavit and the reasons given for not 
applying to the Court below. SHAIK FAIZU V. 

Mahomed isac, L.B.R. 1893 — 1900, 546. 

(5246)— O. 41, rr. 5, 6 ( = ss. 545 (c), 546, 
Civ. Pro. Code, 1 88 2 ) — Surely can be proceeded 
against in execution proceeding and a separate 
suit against him is n.t necessary. — Where a 
surety has rendered himself liable on behalf of 
an appellant lor the due performance of the 
deoree or order of an appellate Court [s. 545 
(c), Civ. Pro, Code), or on behalf of the 
respondent for the restitution of property and 
the due performance of the decree or order 
of the appellate Court (s. 516, Civ. Pro. 

Cede), in those oases the recovery should be 
by prooeediogs in exeoution, and not by regular 
suit against the party. JaMSHEDJI v. BAWA- 
BHAI, 3 Bom. L.R, 35 = 25 B. 409. 

(5247)— O. 41, rr. 5, 6 ( = ss, 545. 546 of 
Civ. Pro. Code, 1882)— Order under — Appeal — 
"Decree” — Stay of execu ion —Upon the 
application under s. 545, Civ. Pro. Code, the 
Distriot Judge allowed the decree-holder to 
go on with the execution, provided that seour- 
ity was given by him. — Held , that the order 
of the Distriot Judge, inasmuoh as it determined 
a question referred to in a. 244, Civ. Pro. 
Code, was a deoree and was appealable as suoh. 
GANGA DIN 8INGH V. LAL BAHADUR 8lNGH r 
1 O C. 102. (12 Bom. 279, R.) 

(5248)— O. 41, rr. 5, 6 ( = ss. 545, 546, Civ. 
Pro. Code, 1882)— Suit lor partition- Preli- 
minary decree -Appeal— Powers of Aopellate 
Court to stay subsequent proceedings.— There is 
no provision in the Code of Civil Procedure 
whioh authorises a Court to wbioh an appeal is 
preferred agaiDst a preliminary deoree for parti- 
tion, to stay, pending the hearing of the appeal, 
proceedings taken by the Court whioh passed 
theadeoree, subsequent to the passing of such 
deoree. BASUNTO KUMAR SIRCAR v. BHUT 

Nath Sircar, 1 G W.N. 264, [R.» 31 0. 722* 

F.B.-8 O.W.N. 572.] 
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€iy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1977. XXIII of 1861 and VIII of 
1659) — con tinned. 


• * • j 

CiY. Pro. Code (Acta Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


(5249) — 0. 41, rr. 5, 6— Execution, stay of — 
Sufficient cause — Oous of proof — Security , en- 
forcement cf which doubtful, if should be accept- 
ed— Civ Pro. Cede {ActVof 1908), s 145, if bars 
future litigation con f cm in g validity of security 
■■Secretary of Sla.e jor India in Council offering 
to give security, whether Act of Stale — Offer if 
beyond his competence- -Government of India Act , 
1858 (21 <fc 22 Viet , c. 106), ss. 39, 40, 41, 42 & 
65— Government of India Act, 1859 122 & 23 
Viet. c. 41). s. ], Act which is ultra vires of the 
Secretary of Sla'e if may be repudiated — Estop- 
pel — Civil motion — Practice — Affidavits and 
counter -affidavits.— The policy of Legislature, 
in the matter of staying execution of deorees 
pending appeal, is to allow the decree holder 
to reap the fruits of his decree, unless suffi- 
cient oauee is established for stay of execu- 
tion. The Oourt may, for the ends of justice, 
allow execution to proceed and take security 
for restitution from the judgment-oreditor 
under r. 6, O. 41 of Act V of 1908, for stay execu- 
tion and take security from the judgment- 
debtor uuder r. 5, but for eaoh alternative the 
burden is on the judgment-debtor to show suffi- 
cient cause. A decree for reoovery of posses- 
sion of a xemindari having been passed against 
a minor represented by the Court of Wards 
an appeal was preferred against it to the 
High Court on behalf as well of the minor 
as of the Court of Wards which had been 
made liable by the decree to aooount for 
the moneys, moveables, and immoveablee 
of which it took possession in assuming 
oharge of the estate, and also for mesne 
profits. The appellants who appliod for stay 
o. execution of the decree for possession boing 
unable to furnish security as required by r. 6 of 

Governme nt. with thesano- 
th ® Secretary of State for India in 
Council, offered to execute a seourity bond for 
the required amount through its Chief Seere- 

Tn/l»° n n 8ha f , 0 f tho Seoretary of State for 
y but 14 not shown that the 

of State . BB ° oti °n°d by the Seoretary 

of State for Ind.a m Counoil with the concur- 

renoe of a majority of votes at a meeting as 

irori 8 b s V'^r/ h ^ Gove ' Dme "‘ ° f indiB 

. . ® 58 : J3eld. that the security could 

Thl? tb°°n P 6d ■" 9um ° iant ' Held, further- 

h 8e0 , U . rity T 00uld oot “‘so be accepted 
as offered by the Local Government in pureu 

Indh.°A J > ^® vieio ns of the Government of 

i., SiiStouS; 

ouvht no a t'L GOUn0 'l thak behalf - ^he Oourt 
ought not to aooept a seourity, the validity of 

meet of wT h 66 ,C0 “ d0ubt ™ d the enforoe- 

^wers and nhr “r ‘ ead to “««»««•»■ The 
?nr TnV d n 1891 ' 0080 ' the Secretary of State 

mCounoil defined by Statute 
hi^m * t xoaed9 th ® authority delegated to 

bein'* holder °* fc he offioer for the time 

enUHed W t h0n SU °^ 9 M “nioipal Court, 
entitled to urge by way of defenoe the 


vires character of the transaction. The doc- 
trine of equitable estoppel would not apply, 
where, as in this case, the act involves the 
waiver or renouncement of a right to per- 
form a public duty. The sovereign power is 
not bound by the ultra vi y es aots of its agents. 
The Secretary of State for India in Council not 
being personally liable under the bond, the 
decree would not be executable against him 
under s. 145 of the Civ. Pro. Code, if the Beourity 
were acoepted ; nor would that seotion preolude 
the Seoretary of State for India in Counoil from 
questioning the validity of the security in a 
suit for its enforcement. The offer of the 
Seoretary of State for India in Counoil to give 
seourity for the due performance of any decree 
that may be made against the appellants and 
in favour of the respondent was not an Act of 
8tate, and it was inoumbent on the Courts 
upon objeotion being taken by the respondent 
decree-holder, to examine whether the seourity 

was valid and enforceable. Per Mookejee , J . 

[Teu non, J ., confra).— The offer of the security 
by the Secretary of State for India in Counoil 
was not for the “purposes o! the Aot" within 
the meaning of a. 40 of the Government of 
Iudia Aot, 1858. Per Teunon , J. — 8. 40 of the 
Government of India Aot, 1858, does not in 
respect of contraota restrict the Seoretary of 
State for Iudia in Counoil to the position pre- 
viously held by the East India Company, but 
authorises him to enter into any oontraot what- 
soever for tho purposes of the Aot ; that is to 
say, for the purposes of the Government of 
Iudia by and in the name of His Majesty, 
Propor praotioe as to filing of oounter- affida- 
vits in oivil motions, adverted to. 8RINIVAS 
PROSAD 8INGH V. KESHO PROSAD SINGH, 

15 C.W.N. 475= 13 C.L.J. 365. 

(52501 — 0. 41, rr. 6, 6, s. 104, 0. 43, r. 1 
( = ss. 545, 546, 588, Civ. Pro. Code , 1892)— 
Delivery of possession, stay of order for — Order 
staying proceedings, effect of, pending appeal 
—Appellate Court, power of, to s'ay order and 
proceedings — Rule nisi, order for , effect of — 
Execution, order for , when actually carried — 
Court, jurisdiction of — Express provisions of the 
Code— Procedure, matters of— Court, inherent 
power of — Security for restitution of property or 
for carrying out of decree.— 8. 645 of the Code 
of Civil Prooedure does not apply after exeoution 
has been carried out, The esseooe of a Code, is 
to be exhaustive on the matters in respect of 
whioh it deolares the law. On any point 
specifically dealt with by it, the law must be 
ascertained by interpretation of the language 
used by the legislature. In respeot of iuoh 
matters, the Court oannot disregard or go out- 
side the letter of the enactment aooording to its 
true construction. The Code, therefore, binds 
Court so far as it goes. The Code of Cifil Pro- 
cedure ( Aot XIV of 1882) was not intended to 
be and is not exhaustive. It does not .offeot 
previously existing powers of the Court c^nleM 
it takes them away. (17 A. 99, 2U The daft o* 
a Judge is to apply dispositions of law not only to 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882 , 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


what appears to be regulated by their express 
provisions but to all the oases to whioh a just 
application of them may be made and whioh 
appear to be comprehended either within the 
express sense of the law or within the conse- 
quenoes that may ba gathered from it. (9 W. 
R. 402, R.) The Code does not affeot the power 
and duty of the Court, in oases where no speoifio 
rule exists to act aooording to equity, justioe 
and good cousoience, though in the exeroise of 
suoh powers it must be oareful to see that its 
decision is based on sound general principles 
and is not in oonfliot with them or the inten- 
tions of the legislature. The Court will, where, 
the ciroumstanoes require it, exeroise an in- 
herent power to act ex delicto justitiae and to 
do that real and substantial justioe for the 
administration of whioh alone it exists. The 
appellate Couct having seizin of the appeal, 
has an inherent power over the subjeot of 
litigation the nature of whioh is indicated and 
implied by s. 583 of the Code of Civil Pro- 
cedure and can, in the exeroise of that power, 
and, notwithstanding that the deoree has been 
executed, call upon the respondent to furnish 
security for the due performance of any deoree 
which may be made on Euoh appeal. (8 W.R, 
144, Diss.\ 12 W.R. 296, 17 W.R. 591, 10 M l. 
A. 196. 19 M. 140, 6 A. 269 = 11 I. A. 37. 10 C. 
109 = 10 I. A, 171, 28 C. 734, 5 C.W.N. 781, 
31 C. 722, 3 P.O. 465, l M. 10, 2 C.L.J. 537, 
9 W.R. 402 ; 23 M. 306, R. A F.) An order 
lor stay is made on the day that it is pronounc- 
ed, and not on that on which it is drawn up or 
communicated. When a superior Court has 
said that execution of a deoree is not to take 
place, from that moment the Court to whioh 
application has been made for exeoution has no 
authority to exeoute it and delivery of possession 
under the authority of an order whioh was not 
then in force but had been suspended upon a 
stay granted by a superior Court is invalid. U 
C.W.N. 226, Expl. & Diss.) Per Woodroffe, 
S. 646 of the Code of Civil Procedure 
has reference to the case where an order has 
been made for execution and the exeoution is 
pending or about to be given effect to. It does 
not apply where the order for execution has 
been actually carried out and where the property 
in suit has actually been delivered under the 
order made. Per Mookerjee, /.—The words in 
s. 546 of the Code of Civil Procedure, namely, 
“the appellate Court may.for like cause, direct 
the Court whioh passed the deoree to t«ke suoh 
security,” are not controlled by, or merely con- 
fined to, the case in which an order has been 
made for the exeoution of a deoree and the 
exeoution-prooeedings are still pending, 
words in question are wide and the Gourt 
not put too narrow a construction upon them 
and P thus restriot the powers of the appellate 
Court. 8. 546 of the Court authorises a Court 
of appeal to take seourity from a deoree-holder 
evenafter exeoution of the deoree under appeal 

has been completed. 927 * 

JLmalanand singh, a o.LJ, 67=83 o. 927. 


[F.. 10 C.L.J. 91 = 1 Ind. Cas. 677, 11 C.L.J. 
285 ; R., 36 C. 193 = 5 C.L.J. 611 = 1 Ind. Cas. 
913 ; 14 C.W.N. 586=11 C.L.J. 435.] 

(5251)— O. 41, rr. 5, 19, s. 47 —See APPEAL 

— Decrees and execution of decrees, 

12 B. 279. 

(5251-a) — O. 41, r. 5, O. 4 4, r. 1— See 
Pauper— appeals, 70 P.R. 1879. 

O. XLI, r. 6 ( = 1882, s. 546 = 1877, 8. 346). 

See Execution of decree— Stay of 
execution. 

(52521—0. 41, r. 6 ( = $, 546, Civ. Pro. Code , 
1882) — Decree for arrears of rent , decree for 
money. — Arrears of rent are “money.” The 
expression ‘ 1 deoree for money” in s. 546, Civ. 
Pro. Code, applies to a case where a deoree has 
been made for payment of arrears of rent. 
BANKU BEHARY SANYAL v. 8YAMA CHURN 
BHUTTACHARJEE, 25 C. 322. 

(5253) — O. 41, r. 6 ( = s. 546, Civ. Pro. Code, 
1882 ) — Security for due performance of appel- 
late decree, suit for enforcement ol Act VII of 
1888.— Where a third party gives a eeourity- 
bond for the due performance of a deoree of the 
appellate Court under s. 546, Civ. Pro. Code, 
it cannot be enforced in execution of that deoree. 
It must be enforoed by a separate suit. (N.B* 
— Prinsep , /, being influenced more by prece- 
dent than by any other reasoD, does not appear 
to be altogether satisfied with the previous 
rulings of this Court.) SUBJOO DAS v. BAL- 
MAKUND Das, 23 C. 212. (12 C. 402, 15 C. 

497, 22 C.’25, F.\ 12 B. 411, Diss.\ 13 M. 1 ; 15 
M. 203, R.) [Coits., 25 B. 409 ; R., 7 O.C. 210 J 
Xoi F., 4 L.B.F. 197 = 14 Bur. L.R. 170 ; Diss. t 
109 P.R. 1906 = 1 P.L.R. 1907 ; D., 23 B. 478.] 

(5254)— O. 41, r. 6 ( = s. 546, Civ. Pro. Code , 
1882) — Sale of immoveable property in execu- 
tion— Stay of — Appeal pending.— Where a plain- 
tiff obtains a money-deoree for a portion of his 
olaim and appeals for the portion disallowed 
and no appeal or cross-objeotion has been pre- 
sented by the defendant for the portion allowed, 
the defendant oannot ask for the stay of execu- 
tion on the ground of pendenoy of appeal as no 
appeal caD be said to be pending. BAHRAM 

KHAN v. BAGH SINGH, 120 P.R. 1890. [R., 

71 P.R. 1895.] 

(5255)— O- 41, r. 6 ( = Civ. Pro. Code , 1882, 
s. 546) — “ Decree for money”— A deoree for 

enforcement of hypothecation by sale of im- 
moveable property is not a “ decree for money 
within the meaning of the last paragraph of 
a. 546 of the Civ. Pro. Code. The objeot of these 
words is to confine the deoree mentioned in the 
paragraph to a deoree for money in satisfaction 
of whioh a Court has ordered a sale of immove- 
able property. HARSARAN DaS v. GANGA 
PRASAD, A.W.N. 1889, 139. 

(5256) — O. 41. r. 6 (=1882, Civ. Pro. Code , 
s- 546) — Execution of decree— Decree for costs— 
Decree for money .—A deoree for costs nob 
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Civ Pro. Code, Acta Y of 1908, XVI of 1882, 

* ° f I877 » XXIII of 1861 and VIII of 

l«59) — continued . 

declared to be chargeable on any specific im- 
moveable property i 8 a decree for money within 
the meaning of the last paragraph of s, 546 of the 

Procedurp - Haidar Bakhsh v. 
Zahur-Ul Hasan, A.W.N. 1896, 74. 

41, '■ 6 l=:s - 546 ' Civ • pro • c ° i6 ’ 
18U-2)— Decree- Appeal — Security — Court of 

appeal- Jut vdiclkn.— It is not competent to 

* pp ^ llate Lourt to pass an order under 8. 546 

of the Code of Civil Procedure, where it appears 

tdatoo order has been made for the execution 

01 the decree appealed against. JaNARDHAN 

v, Nilkant, 3 Bora, L.R. 142 = 23 B. 583. 

iRftaf 8 , r°; 4 1 ' r ~ 6 f=s 546 ' Civ Pro Code ‘ 

1HH2I— Surety for pnfonnar.ee of aptellate de- 
cree, wheth-r , could tc preceded aq \inst by way 
of execution.— Execution lor costs, nwaidcd cy 
a decree under appeal, whs granted, on the 
respondent in this case standing surety, (or res- 
titution in the event ol the decree being 
eversed on appeal. The dooree having been, 
subsequently, reversed, the iudgment-debtor 
sought to recover from the surety, by way of 
execution, the amount paid. Rtld, the order 

Pnii°R bV ' 0 u S L y ? nder fl - 546 01 tbo Code aod the 
nnli ^ »° h " lR in 11 ' !lhbar Das v Saligram, 
72 , J u' 1906, 77 **•«• lby 5 and 8 A. Caui 
th id„ PP 68 e<1U,lly t0 e - 545 and to s. 6l6,— 

'? tb,lt ’ case approving ‘2b B, 409, 

oovervTn re u ,ereDC « to 8. 546 holding that re- 

aucb a oase should be by exeoution- 

P R un«, U Tn NANDAN v. GEHNA RIAL, 
1^5 P.R. 1106 = 14 P.L.R 1107. 

s 6 { = Civ - P, ° ■ Ccdc > 1862, 

in whi h t PP h lC ° tW ' 1 lo m sla ^ execution— Court 

does not Hi' ‘f- w ^«— Though para. 3 of s. 646 
does not distinctly say to which Court au ap- 

moveahl be m,,do ,ut Ha y sale im- 

an Inneil ? r ° Pert { *" o*eoution Mil disposal of 

o^tio^ r °m 4bedeort ' e . y°t. euob an appli- 

Passed the H M ba I ”'*'* 0 t0 th0 Court wb ' pb 
KUNl h r d T ft " " 0t ‘° the a PP ( ' ll «'o Court. 

wapi s nVi AR ,!’, ABI v - Bahitr AM RIar- 

WAM, 8 C W N. 381. (11 0.146, 15 A. 196 7? I 
Sftw.We.]’ 1037 ' F,B, " U 0.W.N, 1030 

/or^b'lF' 41 ’/‘ G ~ Exfc eition— Date fixed 

eZcm wtt'a ° f snle ~J’“ Action -Court 
lor J i tow, r of. - a* application 

£S -- sr 

c^. 1 " rt ussi 

not tbo Conn “? mpate “ t t0 tb ° sale and 

Pershad, ll 0 ,'„d n Cas. 22 MIR Ari V ' BATUCK 

S: S. S; 

"" S-'weri,! 

v 01 3a!l °f vnmoveablt property an 


Civ. Pr°. Code (Acts Y of 1908, XIV of l882 r 

" 1877 ,’ X * UI 01 1861 ahd_VIH of 
1859)— continued, 

execution of momy-decree— Jurisdiction of op. 
peltate Court in winch appeal pending lastly 
sale — Inherent .junsdicl.cn —Reid, by the 
majority, that, when an appeal has been pre- 

p" ed a , B '* ID8t ? de oree for money, the appellate 
Court has jurisdiction. pending the disposal of 

i™ 5 J‘ PPe s ’ IO P * BS an ordet f ‘ s y'DB 'he eale of 
immoveable property of the judgment debtor 

in exeoution ol the deoree. TRIBENI 8AHO v 

p BUX Rai > 11 C.W.N. 1030; 

F.B. = 6 C L J. 298 = 34 C. 1037. (8 C.W N 381 

734 WV'*' 7SJ3 ' 5 °' W - N - 67 = 28 C* 

734,3 C. L. J. 29, 33 C. 927 = 3 C.L.J. 67 R.) 

IF., 10 O.L.J, 91 ; R. t 4 N.L.R. 166.] 

“'-liV/.'sio!" 1882, s - fll7=1877> 84T 

(5260-o) O. 41, r. 7— Sec No. 2203, supra. 

° r- 9 ( = 1882, s. 548 = 1877, s. 848 

lou7| 8, 341i 

( 52 61) ~0. 4L r. 9.— Held by the majority : of 
the Court (Q lover, J., dissenting) that an ap- 
peUate Court, after admitting and registering 
ad appeal, and serving notice on the opposite 
party, has no power, at the hearing, to reject 
the appeal ou the ground that it was not prefer- 
red withiu the prescribed period. BHARUT 

Cbundah Roy v. K. Issur chander sir- 

OAR, 8 W.R 141. 

15262) — O. 41, r. 9 (-Civ. Pro. Code, 1859. 

f llcd beyond time— Fraud— 
Objection at hearing— Power of Judge.— The 

registration of an appeal, under o. 341, Aot 

VIII of 1859. is a proceeding of a purely minia- 

tona. character. The Judge ha 9 power to rejeot 

an appeal after it has been ouoe registered under 

; s. 341, even supposing there was no fraud on 

' the part of the appellant. The registration of an 

appoal under s. 341 has not the force of a con- 
clusive judicial determination between the par- 
ties upon the question as to whether the appeal 
has been filed wit hin time or not. SYKD JAFER 

h ossein v Sheikh Mahomed amir, 4 B.L. 
R. App. 103 = 13 W.R. 351. 

(5262-aj- 0 . 41 , r . 9— See NOS. 1711. 2203, 
2781, supra. 

°’,o. L n 1, r - 10 ' = 188a . »• 8 *9 = 1877, l. 819 

= 1039, a. 342). 

See Security for costs. 

(5Q63 ) --0. 41, r. \0 ( = Civ. Pro. Code, 1882, 

5*9— Security f r costs— Limitation- Expiry 

of f»»ne allowed during vacation— Appeal— The 
appellant, who was ordered to furnish security 
for the posts of this appeal, furnished it ou tho 
re opening of the Court after the long vacation,, 
the time allowed for furnishing it having expit- 
cd during the vacation. Held that the appeal 
jj h ^ d Rejected under the last provision of 
s. 049 of the Code, the seourity-bond nothavinr 
been filed within the time allowed. The Court 
was open during the vacation for busineea of 
this nature. The plea that the security " 
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CJy. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1«77. XXIII of 1861 and VIII of 
1859)— continued. 

offered on the first day of the re-opening of the 
Court cannot be sustained. HlJAB BANU v. 
Muhammad Shafi, A.W.N. 1883, 254. 

(5264)— 0. 41, r. 10 ( = s. 549, Civ. Pro. 
Code , 1882) — Lower Burma Courts Act, s. 24 — 
Oraer requiring security tor costs— Order or 
decree, appeal from, — An order rejecting an 
appeal under e. 549 of the Civ. Pro. Code, is 
not appealable either as an order or deoree. 
As an order it would not be appealable under 
6. 588 and as a deoree it is not “a final 
expression of an adjudication upon any right 
claimed or defence set up” within the meaning 
of the first paragraph of the definition olause 
relating to decree in s. 2 of the Code. Suoh an 
order is also not appealable under 8. 24, Lower 
Burma Courts Aos, since it is not one afieoting 
“the merits of the oase.” Courts are not 
bound to rejeot appeals under s. 549 if seourity 
is not furnished on the due date. But time 
should not bo extended without good oause 
shown. TUN U v. PHA Rl, L B R. 1893 — 
1900, 556. (21 B. 576, R.) [R., L.B.R. 

1893—1900, 563.] 

(52651—0. 41, f. 10 ( = s. 549, Civ. Pro. 
Code, 1882, — Security for costs— Liability of 
surety. — Where A was required to furnish 
security for oosts of the appeal and a security 
bond was tendered by him by which S agreed 
to be liable as surety, held that, on the dis- 
missal of A’s appeal with costs ; the respondent 
oould file a suit against 8 although his right to 
exeoute the deoree against A was barred by 
limitation. ABDUL SaMaD v. RAJA SIR 1NDAR 
KISHOR SINGH, 136 P.R. 1892. 

(5266)— O. 41, r. 10 ( = Civ. Pro. Code, 1882, 
s. 549) — Securdy for cjsfs — Poverty of appellant. 
— No general rules oaa be laid dowu by whtoh 
the exercise of the discretion conferred by s. 519 
of the Civ. Pro. Code, should be governed ; but 
the mere fact of the poverty of an appellant, 
standing by itself and without referenoe to any 
of the general faots of the oase under appeal, 
ought not to be considered sufficient alone to 
warrant his being required to furnish seourity 
for costs. JlWAN ALI BEG v. BASA Mad, 
8 A. 203, F B. = A W.N. 1886, 310. [R., U.B. 

R. 1892—1896, Vol. II, 279.] 

(5267)— O. 41, r. 10 ( = s 549, Civ. Pro. 
Code, I88v)— Rejection of appeal - Application 
to have it restored on furnishing the requ\red 
security — Limitation, — After an appeal has been 
rejected under e. 519., Civ. Pro. Code, the 
applioants may apply to have it restored on 
furnishing the required security. No speoial 
period of limitation being provided for such an 
application, the article of the Limitation Aot 
which applies is art. 178. Nga Lu DOK v 
M l 8 an Baing, O.BR. 1908, 1st Quarter, 
Limitation, p 8. (U B.R 1892 — 1896, Vol. II, 
272, 8 A. 315, 18 A. 101, R.) 

(5268)— O. 41, r. 10 (=■«. 549, Civ. Pro. 
Code, 1892). — It has been the practice to follow 

C. II— 146 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 r 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

the Code of Civil Procedure in matters of 
procedure unprovided for in the Civil Justice 
Regulations and oases may arise where the 
application of s. 549, Civ. Pro. Code, may be 
justified. It is a provision operating to restrict 
the right of appeal and should when applied, 
be applied with great caution and discretion. 
MA Vi V. Maung Myat KYAW, U.B R. 1892— 
1896, Yol. II, 279. (7 A. 543, 8 A. 203. 21 C. 526, 
14 C. 533, 13 B. 458, R.) [R., U.B.R. 1908, 

1st Qc., Limitation 5.] 

, (5269) — O. 41, r. 10 ( = Civ . Pro. Code , 

1877, s. 549 ) — Security for costs -Discretion of 
Judge to dismiss appeal, if security net furnish- 
ed as required. — Where a District Judge, on 
the application of the respondents, ordered the 
appellants to give security for the costs of the 
respondents within five days, and that suoh 
sureties should undertake to pay the respond- 
ent’s oosts, if the same were not paid by the 
appellants within ten days from the date of the 
deoieion awarding oosts, held that the Judge 
was exercising properly the discretion vested in 
him by law in dismissing the appeal for failure 
to furnish security for costs within the appoint- * 
ed time, when the security bond furnished 
was not drawn in the terms of the Judge’s 
order. DWARKA DAS V. SOHAN LAL, A.W. 
N. 1881, 33. 

(5270)— O. 41, r. 10 l = Civ . Pro » Code, 1882. 
s. 549) — Security for costs of appeal, no exten- 
sion after expiry of period fix.d for giving it,— 
8. 549 of the Code of Civil Procedure is impera- 
tive, and wheu once the time for finding seour- 
ity for the oosts of an appeal has been allowed 
to expire, it oannob be extended. 8HRA JUDIN 
v. KRISHNA, 11 M. 190. (1 A. 687, F.) [ Not 

F,, 16 B. 263 ; R., 21 B. 576.] 

(5271) — O. 41, r. 10 ( = Ciu. Pro. Code , 1882, 
s. 549) — Appeal- Security for costs— Poverty. — 

8. 549 of the Civ. Pro. Code, was not intended 
by the legislature to derogate from the right 
of appeal given by the law to every person who 
is defeated in a suit in the Court of first in- 
stance ; and an application under that section 
oannot be granted merely on the ground that 
the appellant i9 not pecuniarily in a position to 
pay the oosts of the appeal if it should be dis- 
missed. LaKHMI Chand v. GATTO BAI, 7 A. 
542 = A W.N. 1895, 127. (8 B. 241, F. ; 3 M. 
66, 18 W.R. 102, R.) [R., U.B.R, 1892 — 

1896, 279 ] 

(5272j— O. 41, r. 10 ( =s. 549. Civ. Pro. Code, 
1882) — Appeal rejected — Discretion of Cow t . — 
Where, the order of the High Court aemauding 
security under s. 549, Civ. Pro. Code, 1882, 
for the respondents' costs not being complied 
with in due time, the Court, exeroising their dis- 
cretion, refused to extend the time and rejected 
the appeal under that section , h Id, that this was 
not a case with whioh the Privy Gounoil ought to 
interfere. .N.B.— In this oase, three . months 
had been allowed, and it had been found by the 
High Court that from the plaintifi’a (appel- 
lant’s) own statement “ it was cleat that he 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1889, 
X of 1877. XXIII of 1861 and VIII of 
1 859) — continued. 

hid not taken such steps as with reasonable 
probability would have enabled him to furnish 
the security in time and it was, therefore, 
that their Lordships refused to interfere. 

Madhu Sudan Das v. adhikari prap- 
ANNA, 17 C. 816 = 17 I. A. 9, P.C. = 5 Sar. 496. 

(5273)— 0. 41, r 10 ( = Civ . Pro. Code , 1882, , 
*• ^49) — Security for costs — To justify the use 
of the provisions of s. 549 of the Civ. Pro. 
Code, very clear aud satisfactory grouud must 
be shown, more particularly when it is remem- 
bered that failure to give the ordered security 
involves the rojeotion of the appal. In this case, 
the application contained only unsworn state- 
ments of a very vague oharaoter and there was 
no affidavit, and it was held that upon suoh 
materials to require the appellant to deposit 
the costs of the suit in the Court below and of 
the appeal to the High Court would be a wrong 
exercise of the disoretion vested in it by law. 
Held, further, that should the respondent be so 
advised, there was nothing to prevent him from 
putting in a fresh application, taking the pre- 
caution of accompanying it by a dear and 
satisfactory affidavit. CATHERINE BACHMAN 

V. J. A. H. Bachman, A W.N. 1884, 103. 


(5274) — 0. 41, r. 10 ( = Ctu. Pro. Code , 1892, 
s. 5491 Security for costs — Poverty of appeal 
lant—Dehy in avplyivg for security.— This 
was an application by tho respondents in an 
appeal from an origiual deoree for seourity for 
costs. The application was preferred on tho 
21st August, 1883. The appeal had been pre- ; 
ferred on the 15fch December. 1891. In the 
meanwhile, the appellants had inourrod con- 
siderable expense in printing their evidonoo ! 
and preparing for the hearing of the appeal. 

It was bowover admitted on behalf of tho 
appellants that they were her sons without, 
means and were unable to give seourity, Held 
that the mere povorty of the appellants was, 
of itself, no sufficient ground for requiring 
them to find seourity for costs, but when it 
was alleged, as in the present case, that they 
had brought a merely speculative suit in the 
sense that they were more dummies in the 
proceedings, and that their father was the real 
promoter of the litigation, it was necessary to 
peruse tho judgment of the lower Court for the 
purpose of ascertaining, in a general way 
whether thore wero grounds for bringing the 
defendants into Court. Upon consideration of 
the terms of that decision, and looking at tho 
great delay on the part of the respondents in 
making this application for seourity, the Court 
was not disposed, at that lato stage, virtually 
to stop the appeal, and tho respondents, petition 
was aooordingly refused, DALIP 8 inor v 
AZIM ALI Khan, A. W.N. 1884, 99. 


< 6 J? 7B) -°- 0 (-«■ Civ. Pro. C nit 

1882)— Appeal- Order rejecting application io 
rehearing of appeal dismissed under j. 649 - 
No appeal lies against an order refusing' t 
re-admit an appeal rejeoted on the ground o 

the failure of the appsllant to furnish soourit' 

■ 


liiv. tr ro. Lode (Acts Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. ° f 

for the oosts of the respondent under a. 649 of 
the Code of Civil Procedure. FlROZ BEGAM 

v. AbdudLatif, 5 A. L.J. 109 = A W.N 1908 
88-8 MX.T. 221 = 30 A. 148. <18 A. 315, R ) 
[R. t 4 M.L.T. 416= 19 M.L.J. 304,1 ' 


<62761-0. 41. r. 10 ( = s. 549, Civ. Pro. Code , 
188 'A)— -Order to furnish security made by appeU 
late Court— Non compliance with the order— 
Dismissal of appeal— Second appeal to High 
Couri against the order. — No seaond appeal lies 
to the High Court against an Appellate Court’s 
order dismissing an appeal for non-oompliance 
with its order dereoting the appellants to 
security for the respondent’s costs 
within a time fixed. 8INGANI MUPAN v 
Krishna Char, 8 Ind. Gab. 436. (18 A. 101, 

Jy » ) 


* t 


1 1 r • iu 


appeal— Discretion of the Court— Inability of 
appellants to pay costs— Appeal by Government 
servant Interest cf the Government — Nature 
Of security— Bond of the Security of State for 
India in Council. When the plaintiff-respond- 
ent applies under O. 41, r. 10 of the Code for 
security for the oosts of the appeal and of the 
original suit, in view of the fact that the 
detendants appellants have no immoveable pro- 

per Mi_ aD< * are * n * m P eoun *ous circumstances, 
and that somebody else who is not a party to 

the suit but has an interest in it has been 

defraying the costs of the litigation. Held , 

that it was a case where the Court should 

exercise its disoretion in directing seourity for 

the oosts to be given. D. WESTON v. PEARY 

Mohan Das, 16 C.W.N. 119. 


(5277)— o. 41, r. 10 — Sae APPEAL- 
DECREES AND EXECUTION OF DECREES, 18 
A. 101 = A. W.N. 1895, 238. 

(5278) O. 41, r. 10 — See PRACTICE AND 

Procedure, 3 M. 66. 


(5279) O. 41, r. 10— Second appeal—* 
Seourity for oosts— Amount not fixed— Seourity 
not furnished Liability of appeal to dismissal 

—See Practice and Procedure, 9 a. 164=» 

A. W.N. 1897, 7. 


(5280)— o. 41, r. 10— See Relief, 9B.L.R. 
11 = 17 W.R, 432. 

(5281) — o. 41, r. 10— Sea RULES OF HIGH 

Courts and Supreme Courts — North- 
West Provinces, a.W.N. 1889. 147. 






1827. 1959, 2818, ’2318, 2845-a, 4833. su^a. 

(M89)-0.41.r. 10, s. 141 f-Cit). Pro. Cod 
1883, sj. 549, 647) — Lrtltrs Patent appial i 
mofussil case— Security for costs . — A respondei 
in a Letters Patent appeal preferred against tl 
decision of a single Judge of the High Court i 
a mofussil case cannot apply for seourity heir 
demanded from the appellant for oosts. 8. 54 
Civ. Pro. Code, applies only to appeals pr 
ferred to the High Court from subordiua 
Court subject to its appellate jurisdiction, ai 
not to appeals preferred to the High Court and 
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•Cl*. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859J — continued. 

art. 15 of the Letters Patent from the judg- 
ment of one of ite own Judge3. The argument 
that 8. 647, Civ. Pro. Code, applies to Letters 
Patent appeals, and chat therefore the provi- 
sions of a. 549 are extended to Letters Patent 
appeals, is untenable. 8ESHA AYYar v. NaGA- 
RATHNA LAEiA, 27 tf . 121. (25 M. 555, Rel . on.) 

(5283) — O. 41, r. 10, 0. 25, r. 2 ( = ss. 549 
And 381, Civ. Pro. Code, 1882 ) — Rejection of 
appeal under s. 549 —Application for restoration 
not maintainable . — As there is no provision in 
s. 549 of the Code, similac to that contained in 
s. 381 permitting an appellant whose appeal 
has been rejected under s. 549 to apply for an 
order setting the dismissal aside, application 
for restoration of the appeal does not lie. 
SANKAR ALINGA CHETTI v. ANNAMALAI 

CHETTI, 4 MlL.T. 416 = 19 tf.L.J. 304 = 4 Ind. 
Cai. 165. (30 A. 143, F.\ 8 A. 315. Cons & D.) 

(5284) — O. 41, »\ 10 (2) — Order rejecting 
appeal for failure to furnish security for cos's — 
Appeal. — Held that an order rejeoting an appeal 
under O. XLT, r. 10 (2), Civ. Pro. Code, i3 not 
appealable. FATEH SINGH V. RAMMA SINGH. 

14 0C 40 = 9 Ind. Cai. 748. (18 A. 101, 13 

O.C. 59, R.) 


O, XU. r. 11 ( = 1882, i. 551 = 1877, 

s- 551). 

(5285) — O. 41, ♦•. 11 ( = s. 551, Civ. Pro . Code, 
1882) — Judgment.— Held, that the dismissal of 
an appeal, under 8. 551, by a Court, whose 
decision may be the subjeot of an appeal does 
not relieve the Court from the necessity of 
writing a judgment according to s. 574 of the 
. Cods. PANDIT Maiku Lal v. Mussammat 
GULKANDI, 9 O.C, 32. (25 C. 97, F.) 


(5286)— O. 41, r. 11 ( = s. 551, Civ. Pro. 
Code, 1882 )— Notice of appeal— Drawing up of 
decree . — When an appeal is heard under this 
seotion, notioe of the day of hearing must be 
given to the appellant though he may say that 
he does not intend appearing at the prelimi- 
nary hearing. Even though an appeal i9 heard 
under this rule, the Court is not relieved from 
the necessity of drawing up a decree and in 
doing so the Judge has no authority to delegate 
the signing of decrees to a subordinate minis- 
terial officer. KHUSHALA v. Khushwaqt 
Rai, 7 P.R. 1888, Rev. 

(5287)— O. 41, r. 11 ( = old s. 551 )— Appeal 

rejected — Respondent not summoned— Necessity 
for oeciee.— Even though a Court of appeal 
rejeots an appeal without summoning the 
respondent, a deoree should be drawn up in 
aooordanoe with the judgment in the u j* u al 
manner. 8HERA v. RAMMAN SHAH, 9 PR, 
1900 [ft., 48 P.R. 1906= 104 P.L.R. 1906 ] 


(5288) — O. 41, r. 11 (=s- 551, Civ. Pro. 
Code, 1882) — Notice of hearing not g.ven— 

Disposal of appeal -Effect.— An appeal cannot 
be disposed of or dismissed for default when no 
notioe of the date of hearing the appeal was 
given, to the . parti 00 * -» GTJBDiT 
Sardar Jawala Singh, 19 P.R. 1892, Re». 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

(5289) — O. 41, r. 11 { = old s. 551 )— Appeal 
in Revenue Courts — Notice of time and place . — 
Revenue Courts must follow the same rules as 
those of Civil Courts in the matter of fixing 
dates and places for hearing suits and appeals. 
Where a Collector disposes of an appeal in 
oamp without giving notioe of place of hearing, 
he may be asked to rehear the appeal alter 
giving notice to the parties of the date and 
place of hearing. BahALA v. MamRAJ, 7 P. 
R 1892, Rev. [ft., 8 P.R. 1902, Rev. =12 P. 
L R. 1903; Cittd, 37 P.R. 1904.] 

(5290) — O. 41, r. 11 ( = old s. 551)— Default 
of non-appearance — Dismissal. — If the appellant 
or his pleader does not appear on the day fixed 
for the hearing of appeal, the appeal shall be 
dismissed. GOPAL SINGH v. KHUSHAEi 
SINGH, 4 P.R. 892, Rev. 

(5291)— O. 41, r. 11 (= Civ. Pro. Code , 1882. 
s. 551) — Duty of Dourt. — The powers conferred 
by s. 55 L of the Code should be very sparingly 
exeroised by Courts of first appeal and only in 
very exceptional oases. Mahru BEGAM v. 
Gilpin, A.W.N. 1883. 221. 

(5292) — O. 41, r. II ( = s. 551, Civ. Pro. 
Code, IBM) —Appeal— Summary dismissal — 
District Judge — Judgment - — In dismissing an 
appeal under s. 551 of the Civ. Pro. Code, a 
District Judge is not relieved from the necessity 
of writing a judgment, however short, which 
would show the points raised, the decision 
thereon aDd the reasons therefor. PUTTAPA 
v. YELLAPPA. 5 Bom. L.R. 233. 

(5293)— O. 41, r. 11 ( = s. 551, Civ, Pro. 
Code, 188 2) — Dismissal of appeal under, after 
issae of notice (o respondent. — In this oase 
notice of the appeal was issued to both the 
respondents, was served on one of them and wag 
not served on the other as he was dead and the 
lower Court dismissed the appeal professing to 
aot under a. 551 of the Code. Held , the lower 
appellate Court was wrong in having acted 
under the said s. 551 since that seotion em- 
powers an appellate Court to dismiss an appeal 
without and before, but not after, sending 
notioe cf the appeal to the Court against whose 
deoree the appeal has been made and without 
servioe of notioe on the respondent and, as in 
the present case notioe, had been issued to the 
respondent, the procedure of s. 551 was in- 
applicable. Hamid Husain v. Bhola Nath, 
A.W.N. 1906, 186. 

(5294)— C. 41, r. 11— See APPEAL— DISMIS- 
SAL OF APPEAL, 100 P.R. 1879, 139 P.R. 
1879. 

(5295)— O. 41, r. 11— See APPELLATH 

Court— Duty of appellate Court, 24 
P.R. 1881. 

(5296)— O. 41, r. 11 — Presentation of tima- 
barred appeals — Ptaotioe — See LIMITATION 
AOT, 1908, a. 12, 5 L.B.R. 15 — 2 Ind. Caa» 

359 . 
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Civ. Pro Code (Act« Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859> — continued. 

(5297) — O. 41, r. 11 — See NOS. 2041, 2388, 
23^9, 2390, 2802-6 3026, 4628, supra, and 
No. 6677, infra. 

(52981—0. 41, r. 11, s. 114, 0. 47, r. 1 
< = ss. 551,623, Civ. Pro Cole , 1882)— Appeal, 
dismissal of— Rtvieto— Jurisdiction.— When aD 
apptal la dismissed under s. 551 of the Code of 
Civil Procedure, the effeot of the dismissal is to 
affirm the decree appealed againRf, which 
becomes merged in the decree of dismissal of the 
appellate Court. When, therefore, an appeal 
has been dismissed under s. 551, Civ. Pro. 
Code, the Court whioh made the deoree appealed 
against has no jurisdiction to review its judg- 
menfc or decree. PEARY MOHAN MuKHERJEE 
v. Mohendra Nath Manna, 4 C.L.J. 566. 
(24 C. 759, Ap t l.; ji B. 548, Diss. from.) (F., 
30 A. 290 = 5 A. L.J. 584 = A.W.N. 1908.109; 
R., 11 C.L J. 81.] 

(5299) — O. 41, r. 11 and s. 152— See DECREE 
— ALTERATION OR AMENDMENT OF DECREE 
11 C.L.J. 159 = 5 Ind. Cas. '261. 

(5300)— O. 41, r. 11, 0. 20, r. 6, s. 152 
[~ss. 551, 206, Civ. Pro Code , 1882)— Effect 
of dismissal of apptal — Amendment of decree— 
Civ. P)o. Code , s. 206.— Held, that the dismis- 
sal of an appeal under s. 551 of the C >de of 
Civil Procedure is a decree and supersedes the 
decree of the C nut below. The Court, there- 
fore, whioh has taken action under s. 651 is 
tho only Court whioh has jurisdiction to amend 
the deoree under s. 206 of the Code of Civil 
Procedure. ASM A BlHI v. AHM \D HUSMN A 
W.N 1908 109 = 5 A.L J. 584 = 30 A. 290* 

(24 C. 769, 4 C.L.J 566, 22 M. 29.3, F.\ 21 B. 
548, Di ss.; 15 A. 367, 2 A. 819, 26 M. 91, 10 
B.L.R. 101, 16 C. 250, R.) 

(5301)- o. 41. rr. u. 17-“ Dismissed for 
default, meaning cf— Pleader present but 
unable to argue case owing to physical disability 
Revision. -The dismissal of an appeal for 
default implies that tho appellant was not 
preseufe at the hearing of tho appeal either in 
person or by a pleader. Therefore where a 
pleader for an appellant is present but is pre- 
vented by physical disability from arguing the 
case, and the Judge dismissed the appeal, such 
dismissal, it was held, was not for default A 
revision can lie to the High Court from such 

hIno'm *0 , ! H ^ OALAMBH SINGH V. BODHAI 
8 INGH, 9 Ind. Cab. 887. 

4 L- tT ' U ’ 30 - 31 «-M. 551, 571. 

67 , Ciy. 1 to Ccae, 1882 )— Su' ordinate Court 

dismissing apntal summarily— Discretion to 

send /, r mco’ds— Judgment, it must be record, i 
' Jueshon of svjffi iency of judgment. — There 
•re uo grounds for lrnmiug the discretion 
given by tho Legislature to a Court of anneal 

*V« d - ,0r tho recorda 01 not. before proceed- 
ing to dismiss an appeal under s. 661 ol tho 

Court^nf A COd ° i , Who,her tha judgment ol a 
„ " f ° f Ar P™' d'smissing an appeal under 

s. 661 has suffioiently onmolied with the provi- 

«n°o D n % 674 °' ‘ ha Oode be decided 

P n the faola of the partioular oaee, and no 


Civ. Pro. Code (Acts Y of 1908, XIV of 1889 

X of 1877. XXIII of 1861 and VIII of 
1859)— continued. 

general rule in regard to it oan be laid down 
Per Coxe. J.— 8. 551 of the Code is not oonl 
trolled by s. 574. Per Richardson, J , — When 
a Subordinate Court dismisses an appeal under 
s. 551, it is bound under s. 671 to record a 
judgment, and the judgment must be sufficient 
to meet the requirements of s. 574. But pro- 
vided it (substantially meets the requirements 
of the law, it is not neoessarily defeotive be* 
cause it is brief or beoause it does not repeat or 
reoapitula-e all that is contained in the judg* 
ment of the Court of first instance. PACHI 
DASSI v. BALA Das, 13 C. W.N. 1031 = 2 Ind 
Cas 403. (25 C. 97, 6 Bom L.R. 233. 5 Q.hl 
J. 348, 30 A. 319, 13 C.W.N. 143, R.) 

(5303)— O. 41, rr. 11, 31 ( = ss. 551 and 574, 
Civ. Pro. Cede , ) 892)- -App>al, summary dismis- 
sal cf— Judgment, requirements of.— Where an 
appellate Court, other than a High Court, dis- 
misses an appeal under s. 551, it must write 
a proper judgment. When, alter stating the 
nature ol the appeal, the District Judge says 
“The lower Court has dealt with all tho neoee- 
8ary points and tbero is no reason shown for 
differing from the views expressed.” Held, 
the judgmeufc substantially oomplied with the 
requirements of s. 574. RAKHAL CHUNDRR 
TKWARI V. 8ATINDRA DEB RaI, 8 C.L.J. 
348. (25 C. 97, D .) [Diss-, 2 Ind. Gas. 405 = 13 
C.W.N. 1031.] 

(5304)— O 41, rr. 11, 31 — See JUDGMENT— 

Form and contents, 25 C. 97 = 1 C.W.N, 
692. 

(5305)— O. 4l.tr. 11, 81 aw* O. 20, r. 9— 
Sumni n’t / dismissal of appe 1 1 — Whether govern • 
cd by r. 31 — O 20. r. 9 — Decreed area — Area 
according to decreed boundaries — Discnpency— 
Pn cedure in execution— Toe provision for 
summary dismissal of au appeal under O. 41, 
r, 11, Civ. Pro. Code, 1908, is not governed by 
the provision relating to judgments in O 41, 
r. SI. (25 C. 97. 5 Bom. L.R. 233, Not F.; 30 A* 
319, 13 G.VY.N. 1031, R.) Procedure to ba 
followed in identifying land in execution pro- 
ceedings where the decreed area of land happens 
to be larger than the area according to the 
deoreed boundaries of the land. (O. 20. r. 9.) 
Ha.T1 ABDUL RAHIM KHUDABUXv. KHANU- 
Mal Bolomal. 4 S.L.R. 184. (5 B. 203, R.) 

(5306) — O. 41, rr. 11. 35 ( = Ciu Pro. Code, 
ss. 551 and 579 cf 1877). — An order of adjudi- 
cation under s. 651 is a decree, and it is olear 
frem s. 579 that the procedure authorised under 
9. 551, does not dispeuse with the necessity of 
drawing up a judgment in the way prescribed 
by s. 574. ROYAL REDDIv. LINGa REDDI, 
3 M. I. [R., 24 C. 759, 8 P R. 1903, Hev. = 93 

P L R. 1904, 30 A. 290 = A. W.N, 1908, 109-5 
A. L.J. 584.] 

— 0 XU. r. 12 ( = 1882, 8, 532 = 1877,8.552 

“1839, s. 344.) 

See Appeal. 

See APPELLATE COURT. 

See Civ, Pro, Code, 1909, S 3 . 96 to 99. 
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<Hi. Pro. Code (Acti Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued 

(5307) — O. 41, r. 12 — Appeal it may be limit - 
-ed to specified grounds — Jurisdiction of nppel 
late Court— B ngal Tenancy Act i VII l of 1835) 
ss. 52, 105 and 106 — Enhancement of rent for 
increase of area within specified boundaries — 
Increase of area, proof of.— It is not competent 
to a Court of appeal under O. 41, r. 12 of the 
Code to restriot an appeal to some specified 
grounds in admitting the appeal, and when an 
appeal is admitted, the whole appeal and not 
any selected ground is opeu to discussion. 
Where, in a proceeding under s. 105, Bengal 
Tenancy Act, questions are raised and deoided 
which properly fall within s. 106, a seoond 
appeal lies. (37 0. 30, R.) In a suit for enhance- 
ment of rent on the ground of any inorease in 
area, the landlord must prove the area for 
whioh rent has been previously paid as well as 
the area now held by the tenant, and that auoh 
area is in excess of the original area. Where 
therefore a landlord proved that lands were onoe 
measured aocording to a known standard, 
that the rent was assessed on that measure- 
ment, that the area as well as the rent pay- 
able was entered in the Jcabuliyats, and that 
the area of the lands measured by the same 
standard is in exoe9S of the original area. 
Held, that, unless it is established that tbe 
orent payable was a consolidated rent for lands 
within specified boundaries irrespeotive of the 
preoise quantity, the landlord was entitled to 
olaim additional rent. (20 C. 579, 6 C.W N. 
318, Expl. & D.\ 24 0. 251, 5 C.L.J. 539, R.) 
Where it is epeoifically shown that the area 
of a land was ascertained by measurement and 
rent assessed on suoh measurement, the mere 
faot that boundaries of ihe land are mentioned 
in the kitu'iyat does not exclude t he operation 
of s. 52, Bengal Tenanoy Act. In setting addi- 
tional rent for increased area it is opeu to tbe 
Settlement Officer, in consideration of possible 
errors in the or'giual measurement, to allow 
the enhancement at a somewhat reduced rate. 

Lukhi Narain Serowji v. Sri Bamohan 
DRA BHUIYA, 18 C.W.N. 921. 

(5303) — O. 41, r. 12 —See PRACTICE AND 
PROCEDURE, 4 N.L.R. 166. 

(5308-a) — O. 41, r. W~See NO. 3027, supra. 

O. XLI, r, 13 ( = 1882, s 550 = 1877, s. 550 

= 1859,8. 343). 

(5309)— O. 41, r. 13— See SALE— SALE IN 
EXECUTION OF DECREE — SETTING ASIDE 
SALE, 1 Agra Mis. 11. 

(5310)— O. 41, r. 13 — See SECURITY FOR 
-COSTS, A.W.N. 1898, 241. 

O. XLI, r. 14 ( = 1882, s. 553= 1877, s. 333 

= 1859, |. 345). 

(6311)— O. 41, r. 14 ( = old s. 553 )— Revenue 
1 Court — Notice of appeal, — A Revenue Court also 
is bound to give to the other party notice of 
the date of hearing an appeal to give him an 
^opportunity for being heard in support of the 
order appealed against. BALDEO DAS V. 

Bishambar, 10 P.R, 1895, Roy. 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

(5312) 0. 41, r. 14 (-$ 553, Civ. Pto. 

Code, 1832) Date not fixed — Hearing of appeal 
— Legality of . — An appeal cannot be heard and 
deoided without fixing a date for hearing or 
without giving the respondent an opportunity 
for being heard. NAUROZ v. FARZALDAD, 9 
P R. 1890, Rev. 

(5313) — O. 41, r. 14 ( = ofci s. 553 and s. 345 of 
18f9 ) — Notice of appeal— Deposit of talabana, 
Time for — Procedure.— An appellant is entitled 
to the whole time allowed by the High Court in 
transmitting notice of an appeal to a Court below 
aDd ought to be permitted to deposit his tulu- 
banah and to cause service of the notices any 
time within the period limited. If denied this 
liberty, he ought to come before the High 
Court with a substantial application for the 
orders of the Hish Court. RUNGO DABEE 
BOYSTOBEE v. HUREE NARAIN OOPADHYA. 
11 W.R. 138. 

(5313-a) O. 41, r, 14 — See Nc. 2908, supra. 

(5314) -O. 41, rr. 14, 15— See LIMITATION 
ACT, 1908, art. 11, 24 W.R. 411. 

(5315) — O. 41 ,ir. 14. 22 ( = Civ. Pro. Code, 
1882, ss. 553, 561)— Notice of objection— Date 
of service of notice of day originally fixed for 
hear ng appeal. — Tbe service referred to in 
s. 561 as the servioe on the respondent or his 
pleader under s. 553 of notice of the day fired 
for hearing the appeal only applies to the ser- 
vioe of a notice of the original diy fired and 
the servioe of a subsequent notice of a post- 
poned date does not give a respondent a fresh 
opportunity of filing a memorandum of objec- 
tion. JAGANNATH v. RamKISHEN, 7 C.P.L, 

R. 83. (8 B. 559, 11 B. 699, D.) 

0. XLI, r. 13 (=1882, b. 354 = 1877, I. 534 

= 1859, S 345.) 

(5315-a) — O. 41, r. 15 — See No. 5314, supra. 

O. XLI, r. 16 (= 1882, s. 353 = 1877 

s. 555.) 

(53 16) —O. 41, r. 16 l = Civ Pro. Code, 1882, 
s. 555) — Duty of Court to h -ar respondent.— This 
section distinctly requires an appellate Court to 
hear the respondent before determining an 
appeal, unless it dismisses the appeal at onoe. 
ANOOPCHAND HAZARIMAL v. HlRA BAPU 

Zamindar, 3 C.P L R. 178. 

(5317) — O. 41, rr. 16. 17 ( = Civ . Pro. Code , 
1882, ss. 555, 556)— Appeal dismissed “ for de- 
fault of prosecution”— Aipellant present in 
person but declining to pU'id.— Where, upon the 
day fired for the hearing of an appeal the 
appellant’s pleaders were not present in Court, 
and the appellant who was present deolined to 
support the appeal, it was held that the appeal 
was properly dismissed for default of prosecution, 
GOPAL BAKBSn V. DAULAT RAI, A W.N. 1896, 

92. 

O.XLI, r. 17 ( = 1882,3. 556 = 1877,1.556 = 

1839, S. 846.) 

S$$ appeal— Dismissal of Apfeal. 
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Civ. Pro. Code (Acts Y of 1008, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

(5318)— O. 41, r. 17 (=#.556, Civ Pro. Code, 
1882) — Pleader unable to argue an appeal for 
want of instructions'- Sufficient appearance — 
Decision. — Oa the date fixed for the hearing of 
an appeal, the pleader for the appellant inform- 
ed the Court that he was unable to argue the 
case on behalf of his olient, as no one had oome 
to instruct him until that moment in Court. He, 
however, did not withdraw from theoase. Held, 
that the Court was justified in refusing to post- 
pone the case. The appellant was sufficiently 
represented. The Court should not have dis- 
missed the appeal for default, but should have 
gone into the merits of the case and passed 
orders accordingly. RlADAN Lal v, GOBAR- 
DHAN Das, 2 Ind. Cas. 621. (34 C. 403, R.) 

(5319) — O. 41, r. 17 — Appeal— Dismissal lor 
default — Case called out and dismissed before 
rising of Court - Sufficient cause for absence of 
party— Parly not fo suffer on account of absence 
of pleader.— Where an appeal was called at an 
early part of the day and dismissed for default 
on the appellant and his pleader not appearing 
to conduct the appeal, the Chief Court set aside 
the order of dismissal, and observed that the 
lower appellate Court should have given a 
further opportunity, during the course of its 
sitting, of showing whether or net he was pre- 
sent, in person or by pleader, before it rose for 
the day. Tho pleader’s absence in a oaee need 
not be satisfactorily explained, if the appellant 
can give a reasonable exouse for his own 
ab er.ee. bHANUAIt DAS v. NARAlN DAS, 34 
PL.R. 1910 = 8 ind Cas. 226. (113 P R. 

1876, R.) 

(5320) — 0. 41, r. 17 (=ofci s. 556) — Applica- 
tion to ect asiac ex parte order— At licati' n to 
readmit it- Order of rejection— Appeal- Review . 
— There is no appeal from an order rejeoting an 
application to re-adrait an application to set 
aside an cx parte decree dismissed for delault. 

Gandamal v. Mussammat Sughra bibi 

B P. R. 1900. 

(5321 ) — O. 41, r. 17. — Where a Judge on tho 
non-appearance of the appellant goes into the 
merits of the case, and gives judgment against 
the appellant, tho appeal must bo considered as 
dismissed for default of tho appollaut in 
appearing ; and an application for re-admission 
is not one for review, but must be entertained 
under e. 347. MOHKSH CHUNDER BOSE v. 
THAKOOR DASS GOSSAMEE, 20 W.R, 429 

[R., 34 C. 403=11 C.W.N, 329 = 5 C.L.J. 247*, 
F.B.] 

(5321-0) — O. 41, r. 17( = o/d$. 556 0 / 1982). — 
Where a oaso is remanded to the lower 
appellate Court, and tho appellant neither 
appears nor produoes evidence, the Judgo is 
right in dismissing tho appeal on default with 
costs ; and tho remedy lie6 in an application 
under Act VIII of 1859, e. 347. TRILOKE 

£ 4 H iL N P E 2i 8EN v * Aukdil Chundkr Sen, 

41 W .n, 68. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859)— confirmed. 

(5322)— O. 41, r. 17 ( = s. 556, Civ. Pro. Code 
1882 = s.346, Civ. Pro. Code, 1859 )— Dismissal of 
appeal for non-appearance .— Where both parties 
make default in appearing at the hearing of an 
appeal, the Court must dismiss the appeal, and 
not go into the merits and reverse the deoree 

Manickram v. Roopnarain Bingh, Marsh 
9 = 1 Ind. Jur. O.8. 86. 

(5323) O. 41, r, 17 (~Civ. Pro. Cods , 1859, 

3. 346) Order dismissing appeal for default. 
—An order dismissing an appeal for default 
under s. 346, Civ. Pro. Code, is not a new deoree 
from the date of whioh the period of limitation 
begins to run anew. VlRASAMY MUDALI v 
Manonmany AMMAlj, 4 M.H.C. 32. [Cons., 5 
M.H.C. 215.] 

(5324)— O. 41, r. 17 ( = Ciu. Pro. Code , 1882, 
s. 556) — No appeal from dismissal of appeal for 
default — An order under s. 656 dismissing an 
appeal for default is not a “ deoree ” within 
the definition of that term in s. 2 of the Code 
and no appeal lies therefrom. MANNOO 

Rawoot v. govind Rao Ganapat Chitna- 

Y1S. 10 C.P.L.R. 32. (15 A. 369. 23 0. 115, F.: 

2 M. 75, D.; 16 B. 23, R.) [R., 17 C.P.L.R. 

I •] 

(5325)— O. 41, y. 17 ( = Ciu. Pro. Code, 1882, 
s. 556) — Ajiyclla nt’s pleader not prepared to go 
on with case — Legality of order dismissing 
appeal for default— Appealability of order dis- 
missing appeal. — Where an appellant’s pleader 
though present is not prepared to go on with 
the oase, the Court is not justified in dismiss- 
ing the appeal for default. An order dismissing 
the appeal for default is not appealable. JHAL* 

I kan Singh v. Uttamchand, 17 C.P.L.R. I. 

! (10 C.P.L.R. 32, F.) 

(5326)- O. 41. r. 17 ( = Civ. Pro. Code , 1882. 

5561— Failure of appellant to appear before 
first Court after remand— Legality of dismissal 
of aj p -u/ (or default — Propsr procedure. — Where 
an appellate Court remanded a case for the 
trial of certain issues and the appellant failed 
to appear before the Court to whioh the oase 
was remanded, tho appellate Court oould not 
diomiss the appeal for default of appearanoe 
beforo tho first Court, but should have dealt 
with the appeal on the merits. DHONDYA v. 
Mt. 8ITA, 8 C.P.L.R. 69. 

(5327)— O. 41, r. 17 ( = Civ. Pro. Code, 1882, 
s. 556) — Remanded appeal— Duty of parties to 
ascertain date of further hearing— Absence of 
parties on date fixed — Duty of Court to dismiss 
appeal.— The parties to a remanded appeal 
should apply to the Court to which it has bean 
romanded to fix a date for the farther hearing 
of the oase or should asoertain from that Court 
what date has been ?fixed therefor. If on the 
date fixed for suoli further hearing the parties 
do not appear, it is the doty of the Court to 
dismiss the appeal and not to prooeed with It in 
their absence. ANAND RAO v, BALARAM 

Bapu, a C.P.L R. 32. [R„ 4 N.L.R. 166.] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 aad VIII of 
1859) — continued. 

(5327-a)— 0. 41,'r. 17 — Restoration — Grounds 
lor Discretion of Court-- Disciplinary powers of 
Court.— O. XLl, rr. 17 and 19, Civ. Pro. Code, 
lay down the law when a oase ought to be re- 
stored to file. The difference on the point in 
the old and new Codes pointed out. The Court 
ought to grant restoration where the default 
is explained satisfactorily. The Court has 
power to restore also on other grounds. The 
legislature does not intend to give the respon- 
dent an absolute right to the judgment passed 
for default, without any judicial adjudication 
on the merits, English Courts do not feel 
fettered in their discretion in oases of this 
kind. English Courts have restored oases dis- 
missed for default, when the failure to appear 
was due to the pleader’s mistake or negligenoe. 
In India also the Court has aoted likewise. 
The Court has ample disciplinary powers over 
pleaders and to subjeot parties to oosts. MURU- 
GA CHETTY V. Rajasami, 1912, M.W.N. 332 = 
22 M.L.J. 284 = 11 M.L.T. 280. 

(5328)— 0. 41, r. 17— See SET-OFF, 5 W.R. 
Mis. 22. 

(5329)— O. 41, r. 17— See SPECIAL OR 

Second appeal - appeals against orders, 

WHEN LIE AND WHEN NOT, 6 M.H.C, 1. 

(5329-o) — O. 41, r. 17— See Nos. 90, 91, 92, 
118, 119, 1828, 2711, 5301, 5317, supra. 

(5330)— O. 41, r. 17, s. 100, O. 43, r. 1 —See 
appeal— Dismissal of appeal, 113 P. R, 
?879. 

(5331;— O. 41, r. 17, s. 104, O. 43, r. 1 ( = 
-3S. 556, 588, Civ. Pro. Code, 1882) — Appeal — 
Non-appearance of appellant— Appeal heard on 
merits .— W her e an appellate Court in a case in 
whioh the appellant made no appearanoo what- 
ever, instead of dismissing the appeal for default 
proceeded to hear it upon the merits and deliver- 
ed judgment thereon. Eeld that the deci- 
sion of the Court must nevertheless be regarded 
as a dismissal under s. 556 of the Code of Civil 
Procedure and no appeal would lie therefrom. 
Murdari v. Mariam bibi, A.W.N. 1893, 140 
(14 A. -361, 15 A. 359, 3 A. 519, 8 A. 277, 20 
W.R. 425, R.) 

(6332)— O. 41, r. 17, 5. 104, O. 43, r.l( = Civ. 
Pro. Code, 1882, ss. 556, 598)— Order dismiss- 
ing an appeal for default —Right of appeal 
against — Special remedy — Order refusing to re- 
admit an appeal, Right of appeal against . — 
“ Decree ” is defined in a. 2 of the Code to mean 
“the formal expression of an adjudication upon 
any right olaimed or defence set up in a Civil 
Court, ” &o. Certain orders are included in the 
definition— It is difficult or impossible to see 
how an order whioh on the mere ground of the 
non-appearance of the appellant dismisses an 
appeal for default oan be regarded as “ the 
formal expression of an adjudication upon a 
right olaimed. M There has been no adjudica- 
tion the appellate Court on the right olaimed 
and the order ii no formal expression of suoh a 


Civ. Pro. Code (Acts Y of 1908. XIV of lS82 r 
X of 1877, XXIII of 1861 and VIII of 
1859) —continued. 

matter. No appeal lies from an order dismiss- 
ing an appeal for default under s. 556. (16 B. 
23, 2 M. 75, 9 A. 427, Dissented from ; 2a 

0. 115, P.) A special remedy is granted by 
s. 558, and from an order under that section 
refusing to re-admit an appeal, there is an appeal 
under s. 588 (27). There is no appeal from an 
order dismissing an appeal for default under 

s. 556. Ma Tha Dun v. maung Sbwe dok 

1 L.B R. 183. 

(5333)— O. 41, r. 17. s. 104, O. 43, r. l,s. 115 
( = ss. 556, 588, 622, Civ Pro. Code, 1882 )--Appial 
wrongly dism ssed as for default— Remedy , by 
way of revision, not appeal.— The lower Court 
happened to dismiss an appeal, as for default, 
purporting to act under s. 556 of the Civ. Pro. 
Code, and it appeared that, at the commence- 
ment of the hearing of the appeal, the appellant 
and his two pleaders were present, but one of 
the said pleaders who was addressing the Court 
went to another Court soon after the commence- 
ment of his argument and did not return, and 
neither the other pleader nor the appellant 
were prepared to proceed with the appeal. An 
application under s. 558 praying that the dis- 
missed appeal be reinstated, was also rejeoted. 
Against the latter order under s. 559, an appeal 
was preferred to the High Court under s. 588 
and that Couit held that no such appeal was 
maintainable, but admitting it as an application 
or revision under s. 622 of the Court, decided 
that the Court had aoted illegally and with 
material irreguiarity in having, under the 
oircumstanoes, dismissed the appeal as for 
default. JAWAHIR 8INGH v. DEBI BINGH, 

18 A. 119 = A.W.N. 1896, 9. [P., 17 C.P.L.R. 

1, 8 O.C. 261.] 

(5334) — 0. 41, rr. 17, 18, 19, ss. 100, 101 ( = 
Civ. Pro. Code, 1882, ss. 556, 557, 558, 584 and 
585) — Order dismissing appeal for default— 
Second appeal.— No seoond appeal lies from an 
order under s. 556 of the Code of Civil Procedure 
dismissing an appeal for default. GOP1 KOERI 
v. Gajadhar, A.W.N. 1892, 2. (2 A. 616, 3 A. 
519, F.\ 8 A. 354, D.) 

(5335)— O. 41, rr. 17, 19 (-ss. 55 6 and 558, 
Civ . Pro. Code, 1982)— Appeal— Adjournment 
— Application by pleader for. if appearance— 
DefauU— Re- admission, applicilioyi for.— An 
application, by a oounsel or pleader, who is 
instructed only to apply for an adjournment, 
whioh is refused, is not an appearance, within 
the meaning of the Code. Whan in suoh 
circumstances an appeal is dismissed, the 
dismissal is one for default under s. 556, Civ. 
Pro. Code so as to entitle the appellant to 
apply for re-admission under s. 558 of the Code. 
SATIS CHANDRA MUKERJEE v. APAKA PRO- 
SAD MUKERJEE, 11 C.W.N. 329, F.B. =5 C L. 

J. 247 = 2 M.L.T. 123 = 34 C. 403. (4 C.W.N. 
237, Overruled \ 8 C.W.N. 621, Appr.) [R.» 

1 S.L.R, 115, 224.] 

(5336)— O. 41, rr. 17, 19 ( = Cit>. Pro. Code, 
1882, ss. 556, 558)— Order dismissing appeal for 
default , no appeal from, under Letters Patent. 
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Civ Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

— From an order dismissing an appeal for 
default under 9 . 556 of the Civ. Pro. Code, no 
appeal oan be preferred under the Letters 
Parent, the proper remedy to follow being that 
provided by 9 . 558 of the Code. It is the 
specifi ’ remedy, if any, provided by the Civ. 
Pro. Code, that must bo had reoourse to. The 
objeot of 8. 55C is that the Judge who dismissed 
for default might h*ve an opportunity of re- 
admitting or refusing to re-admit the appeal, 
and, in the latter case, an appeal has been 
provided by s. 588, ol. (27). POHKAR SINGH 
v. GOPAL SINGH. 14 A. 361 = A. W.N. 1892, 
30. [F., 5 A.W.N. 1895, 110, U.B.R. 1897— 

1901, Vol. II, 206.) 


(5337) — O. 41, rr. 17, 19 ( = Civ. Pro. Cod*, 
1882 , ss. 556, 558) — Absene of app diant — Dis 
mien l of appeal cn mer its— Application for re - 
admission. — It is illegal to try and dismiss an 
appeal on the merits in the absenoe of the 
appellant or his pleader. Under suoh oiroum- 
stances, the appeal could only be dismissed f_>r 
default ; a dismissal on th9 merits would be a 
nullity and would be no bar to the re-admission 
of the appeal (under e. 588, Civ. Pro. Code, 
if it is not otherwise barred or inadmissible.) 

Zainak begam v. Manawar Husain khan 
8 A. 277 = A.W N. 1886. 95. ( R .. 15 A.VV.N. 

140, 121 P.R. 1907 = 51 P.W.R. 1907, F.B ] 


(53381—0. 4 1, rr. 17, 19 ( = Ciu. Pro. Code , 
1877, ss 556, 558) — Dismissal of appeal for 
default — Application for re-a tmissicn.— Before 
dismissing an application for re-admission of an 
appeal dismissed for default, the Court should 
enquire iuto the appellant’s allegations and tho 
order should bo Daa9ed after enquiry. 8HIMBU 

Narain v. Mubarak ali, A W.N, 1881, 22 . 


(5338-rt) O. 41, rr. 17, 19 ( = C*u. Pro. 
Code, 1892, ss. 556, 559)— Practice -Dismissal 
of appeal for appellant's default -Application 
for re-admission of appeal — Civ. Pro. Cods. ss. 
556, 558. An appeal having been dismissed for 
default under s. 556 of the Civ. Pro. Code, tho 
appellant applied, under 3 . 558, for tho re- 
admiasion of the appeal, on the ground that, 
on tho date of hearing, he had boon absent ou 
urgent business, that both the pleaders en- 
gaged lo oonduot tho oaee on his behalf had beou 
too ill to attend the Court, and that his general 
agont did not attend, bcoauso he had not been 
informed of tho date fixed for the hearing Tho 
Court re joe tod tho application. Udd', that 
under tho oiroumstanoes, tho appeal ought to 
be re-admitted, sul jeot to tho appellant giving 
security to tho satisfaction of the Court below 
for the oosts incurred by the respondent in 
defending the suit and appeal. Ram CHAN 
DAR RAO v. Madho RAO, A.W.N. 1889, 123. 


(5339) — O. 41, rr. 17, 19— See 
ACT, 1909, an. 169, A.W.N. 1890, 


Limitation 

196. 


(5340) -O. 41, 
568, 691, Civ, 


rr. 17, 19, s 105 ( = ss. 666, 
Pro* Cods 1 188^) — Appeal 


Ci». Pro. Code (Acta V ot 1908, XIV of 188S 

Xo( 1877, XXItl of 1861 and VIII of 
1959) — continued. 


Order granting restoration of appeal — “ Affect- 
ing the decision of hi case," meaning of — 
Appeal from decree- Ground of objection.— The 
law allows an appeal from an order refusing to 
grant an application under 8. 558, Civ. Pro. 
Code, for the restoration of an appeal dismissed 
for default under s. 556. But it does not pro- 
vide for an appeal from an order granting suoh 
an application. The meaning of the words in 
8. 691, Civ. Pro. Code, “ affeoting the decision 
of the oase,” is that it must be shown that the 
error defect or irregularity has affeoted the 
decision of the oase on tho merits. Iu this view 
an order under s. 558, Civ. Pro. Code, granting 
the restoration of an appeal dismissed for de- 
fault, not being an order affeofcing the decision 
of the oase on the merits, cannot, uudora. 591, 
Civ. Pro. Code, be set forth as a ground of 
objection in the memorandum of appeal. 
Gulab Kunwar v. Thakur Das, 24 A. 464 
= A.W N. 1902, 136, (22 C. 981, R ) [F , 26 

A. 2«0 = 23 A.W.N. 39, 9 O.W.N 584, 2 N L. 

179, J 


(5*41)— O. 41, rr. 17, 19, s. 115 ( = Cm. Pro. 
Code. 1832, ss. 556, 559, 622) — Dismissal of 
appeal on merits in a sence of apoellant— Revi- 
sion.— Where, iu the absenoe of the appellant, 
the Court, instead of summarily dismissing the 
appeal under s. 556, Civ. Pro. Code, 1682, en- 
tered into the merits and dismissed the appeal, 
held, on an application for revision, that the 
mere faot of tho lower appellate Court having 
gone into the merits in dismissing the appeal 
for default is not such an irregularity as would 
justify the interference of the High Court in 
revision. And tho proper course for the appli- 
cant was to apply to the lower appellate Court 

■ of the BRIJ LAL v. KHUBI, 

A.W.N 1834, 167. 

(5342) -O. 41. rr. 17. 30 ( = C«u. Pro. Code , 
1 ^ 2 . ss. 556, 671) — Adjoii'nmtnt of appeal for 
pronoun'.ing judgment— L gUtty of dismissal 
for dtj lult. Where an appeal is adjourned not 
for hearing the parties under s. 656, but for the 
purpose of pronouncing judgment under s 671 
it cannot be dismissed on that day for default 
of parties. G\NGADHar KESHEO v. RAM- 
CHANDRA, 7 C.P L R, 1. 

O. XLI, ? 18 ( = 1882 b 551 = 1877 a. 857) 

f5342 a)— O. 41, r. 18— See NOS. 2804, 5834, 
supra. 


0 * LI * f * 19 ("WM. a. 558 = 1877, s. 558 

= 1859, b. 847). 

(5343)— o. 41, r. 19 — Appeal dismissed for 
default -Restoration— Duty of pleader-Duty 

of Court Practice . — It is tho duty of the 
p eaders appointed by the parties to bo present 
and to be ready to prooeed with the appeal when 
It IS oelled on (or heariuR. It is in no w»y th« 
duty of the Court to send for the pleaders, or to 
see whether they find it convenient or not to 

Court ' shvmbu Nath v. thb 
secretary op state for India, 8 Ind. Cm. 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882 

, X ° 1877 ' XXIII Of 1861 and VIlTof 
loo9) — continued, 

(5344)— 0. 41, r, 19 (=<? *sqq 
Code, 1882) — “Appellant” meaning of. — 

So H- ere - the ^ e are tW0 a ?P 0llanfc 8 “nd the appeal 

is (dismissed owing to the absence of both and 
only one of the two applied for the re-admission 
of appeal and showed oause for only bis non- 
appearance, hell that the term “appellant” in 
this seotion and s. 556 inoludes a sole appellant 
or a group oi appellants or one or more mem- 

^ 0r f a ^roup of appellants. Mathra Das 
r. Mehar Chand, 42 P.R. 1894. 

(5345) — 0.41, r. 19 ( = s. 558 Civ Pro 
Code, 1882) Plea of illness whether lufflent 
cime for re-admissicn. — Where an appeal is 
dismissed for default owing to the absenoe nf 

all three appellants and then one of the three 

applies to have it revived on the ground of his 
absence being duo to illness, this is not a 
sufficient cause for re-admitting the appeal. 
SHARPUDDIN v. HAJI KHAN, 33 P.R. 1888. 
[Dzss., 42 P.R. 1894.] 

. (5346)— O. 41, r. 19 ( = ofds. 558) —Applica- 
tion for re-admission— Absence at the particular 
hour— Sufficient cause to be shown— Wiful ab- 
sence— No remedy.— Though under a. 551 a day 
and not a partioular hour is to be fixed for hear- 
ing,yet when an appeal is dismissed for default, 
this section requires the appellant to show 
oause for non-attendance at the time when the 
appeal was called on for hearing. Where the 
non-attendance of both pleader and party is 
wilful, relief cannot be granted. MlRAN 
Baksh V. Ratta Chand, 71 P.R. 1890. 

(5347) — 0.41, r. 19 — Aopeal dismissed for de- 
fault of appearance- Application for re-admission 
when can be admitted, — Where an appeal was 
dismissed for default of appearanoe, and an ap- 
plication for re-admission of appeal was made 
under O. XLI, r. 19, and it was not shown that 
the appellants were prevented from appearing, 
on the day fixed for hearing, by any oause what- 
ever, except the neglect of their advocates, for 
whioh no adequate cause was put forward, held, 
the appeal was not to be re-admitted. P.V. 
Varivan CHETTY V. Po SAING, 9 L.B.R. 44 
= 2 Icd.Cas 838. 


(5348) — 0. 41, r, 19 ( = s. 558, Civ. Pro. Code, 
•1882) — Appeal dismissed in def ou't — Sufficient 
cause for re admission of an appeal. — Where a 
District Judge dismissed an appeal in default 
at 11-30 A M., and himself left the Court at 
12*30 P.M., while the appellant was preparing 
an application for restoration, held that this was 
a sufficient oause for re admitting the appeal 
within the meaning of r. 558, Oiv. Pro. Code. 
NABI BaKSHIv. ABU SOMAD KHAN, 69 P. W. 
R. 1907. 

(5349)— C. 41, r . 19 ( = Civ. Pro. Code, 1882, 
». 558) — Rules of Court of the 18 th of January , 
-1898 r r. 43 -A— Application for restoration of 
appeal dismissed for default — Failure to show 
cause for restoration — Non payment of Counsel’s 
fees — Semble, — That r. 43- A of the rules of 
• Court of the 18th of January, 1898, is not ultra 

O. 11—147 


Civ. P/o. Code (Acts Y of 1908, XIV of irru 

* »{ l 877 ;. XXIII o! iMi anl Vin^ 

vires of the High Court, and that where an 
appellant, after repeated warnings from bis 
advocate, neglects to pay the fees agreed to be 

for default th» V H a L e 'n 8 “ d his appeal dii ™is 9 ed 
lor default, the High Court will not entertain 

Civil p PpI,0at ' on , under s - 558 of the Code of 

Civil Procedure for restoration of the appeal 

Per Batter,,, J. Held, by Aihman, J.. P t b at 

rv, 8 A d ' a °n t,0 » in app,yi ^ the strict terms 
of r. 43-A. In Re Bisharat, A W N. 1898,139. 

(5350) - O. 41, r. 19 ( = Civ. Pro. Cede 1 P 77 
s. 6 58)- Application for re-admission of appeal— 

V a K Se '~7 h6re the tfwbose 

appeal had been dismissed in his absenoe. 

applied under e. 558 for re-admission of the 

appeal, on the ground that hie pleader did not 

give intimation of the transfer of the appeal 

from the file of the Judioial Commissioner to 

that of the Deputy Commissioner, held that 

the appeal should be re-admitted. NARAIN 

?i? QH v ' Bhe urab Churn Panda, 8 C R.L 
350. * * 

(5351) O. 41, r. 19— Cross-decree — Set-off — 

S, 209, Act VIII of 1859. Civ. Pro Code - 
S. 209 Act VIII of 1859. Civ. Pro, Code, does 
not apply to a case in whioh C takes by assign- 
ment a deoree obtained by A against B, and in 
which, on C proceeding to exeoufce that decree 
B applies to set off a deoree whioh he has against 

A. Shaikh Rozeeoodeen v. Shaikh Jehan- 

QEER, 9 W.R. Mis. 22. 

(5352)— O. 41, r. 19 ( = Civ. Pro. Code , 1859, 
s. 347).— The reasons for rejecting an applica- 
tion for re hearing an appeal under s. 347, Code 
of Civil Procedure, 1859, should ba stated in the 
order of rejection. HURO CHUNDER DOSS 

Chowdhry v. Ram Coomar Chowdhry 

2 W.R. 254. 


(53531—0. 41, r. 19 (=1982, Civ. Pro. Code , 
s. 558) — Suit decided on gxounds affecting all 
defendants equally— Appeal— Appeal dismissed 
for default— Death of one defendant appellant 
pending appeal— Application bp surviving appel- 
lant for restoration, — A suit was deoresd against 
several defendants on grounds common to all. 
The defendants appealed, and after the filing of 
the appeal one of them died. Ultimately the 
appeal was dismissed for default of appearance, 
no steps having meanwhile been taken to bring 
on to the record the representatives of the 
deceased appellant. Held that, inasmuoh as it 
would have been competent to one only of 
the defendants, having regard to s. 544 of the* 
Code of Civil Procedure to appeal against the- 
whole deoree. there could be no objection to 
the surviving defendants applying for restor 1 
ation of the appeal. MUHAMMAD Jan v. 

Ismdar Khan, A.W.N. 1901, 192, 

(5354)— O. 41, r. 19 —See APPEAL — EX- 
PARTE CASES. 3 W.R Mis. 23, 1 B L.R. 101 
= 10 W.R. 39, F.B., 2 W.R. 254, W.R. 1864, 
176. J • 

(5355)— O. 41, r. 19 — See LIMITATION ACT, 
1908, art* 168, 15 W.R. 80. ... 
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Civ. Pro! Code (Acts Y of 1908, XIV of 1882, 
X of 1677, XXIII of 1861 and VIII of 
1859)— continued. 

(5356)- O. 41, r. 19— See SPECIAL OR 

seTcond appeal — Right of special 

APPEAL. 5 W.R. Mis. 27. 

(5356 fl) — O. 41, r. 19- See NOS. 92,114, 
119, 186-s a, 291 3-a, 3028, 3170.5251, 5334. 
5335, 5336, 5337, 6338. 5338-0, 5339, 5340, 
5341, sipra. 

(53571-0. 41. r. 19, a. 114,0.47, 1,4— 
See review— Jurisdiction to review, 
24 C. 350. F.B. = 1 C.VV.N. 21. 

(5358)- 0. 41, rr. 19, 21, b. 104, 0. 43, r. 1— 
Application ol — 8. 588 does not apply to procee- 
dings under a. 106 of tbe Bengal Teuanoy Act. 
See BEN. ACT Vili of 1885, es. 106, 109-A. 36 
C. 5i0= / Tuu. Cas. 572. 

(5359) - o. 1 1 , r. 19, 0.43, r. 1 — See APPEAL 
—Dismissal of appeal, 141 P.R. 1879. 

(5360) -O. 4 i. r. 19, 0. 43, r. 1 and s 104 and 
s. 115 l = C’iv. Pro, Code, 1882, ss. 558, 588 (2), 
622) — C-cur refusing to re admit appeal from 
ori.tr r. lining mw sale— Order appealable— No 
nvi o i — Where rt ei-urt of appeal refuses to 
re-Hcmit an apical fr< m au order of the lower 
Court rnu.-ing to ord r a now tale the order of 
the appt (late Court i* ono passed under a. 558 
ann as such an appeal Ins lr< m that order 
under b. 6MH 2. C<i qu« i.tiy »u application 
lor uvi-iot* t>i i ha 1 or ti h »«■ maintainable 
Purer h 6/2. R X i H HADMt SING v. 
Gunickm P.»M IT, 3 L P.L.H, lc6 

0. XL1, V 20 i = lb82, s 559= 1877, 8. 859 

= lo5a, s. 73). 

(5361) — O. 41, r. 20 (=s. 559, Civ. Pro. 
Code, 1882) — Decree made against wrong parly 
— A} peal by that party— Dtnee-holder alone 
made resp ndent — Appellate Court could not 
bring on tc ord persons against whun the Court 
of first instance should have made decree. — 
Looking at the language ot h. 559, Civ. Pro. 
Code, apart from authority, it would appear to 
have been inperted to protect parties to the 6uit 
who had not been mado respondents in the 
appeal, from being prejudiced by modifications 
made behind their backs in the decree under 
appeal. The party whom it is sought to bring 
on is required to be interested in the result of 
the appeal, that is to say, he must bo shown to 
be interested in the result of the appeal before 
ho is brought on, for once he is brought he may 
be said to acquire an interest as a result of 
.being brought on. When a defoudant has been 
exonerated and there is no appeal against so 
much of the decreo as exonerates him, no deoreo 
can bo passed against him in au appeal by any 
other party lo a suit as he is no party to suoh 
appeal, and ho cannot be 6aid to be interested 
in the result of suoh i.ppeal by another party 
unless the deoree sought to be obtained against 
the respondents in the appeal would bavo the 
effeot of prejudicing him in seme way or other. 
A deoree having beon made against a wrong 
l>arty, it is not competent lor the appellate 


CiY. Pro. Code (Xots Y of 1908, XtV of 188Y,- 
X of 1877, XXIII of 1661 and VIII ofr 
1859) — continued. 

Court, in an appeal by that party in whiob the 
decree-holder alone is made respondent, to 
bring on tbe record those persons against whom 
tbe Court of first instanoe should have made 
the deoree. 8UBRAMANIAM CHETTY v. VRERA- 
BHADRAM CHETTY, 4 M.L.T. 104 = 18 M. 

L J. 482. (5 A. 267. F ; 2 5 C. 569, N< t F , J 31 
C. 109, 31 C. 643, R ) [D.. 7 M.L.T. 178 = 20 

M.L.J. 369 = 5 lud. Gas. 927 ] 

(5362)- 0. 41, r. 20 ( = s 73, Civ. Pro. Code, 
1859)— 0- ders to le passed cn inter loctitory 
applicaiioyi—S. 73. Act VIII of 1859. — It is the 
duty of the Court to which petitions are pre- 
sented in respeot of any 6uit pending before it 
to pass some distinct order thereon. When an 
application is made in due time by a person 1 
who has an interest in the result of the suit, 
praying to be added as a defendant under s. 73‘ 
of Aot VIII of 1859, the application ought to 
be granted. KOYLASHNATH ROY V. NUREN- 
DUR KOOMAR DUTT CHOWDHRY, 8 W.R. 109. 

(5363)— O. 41, r. 20 ( = Ctu. P/o. Code , 1882, 
s. 559) — Non-jonder cf par ties in ajypeal— Limi- 
tation —The plaintiff in a pre-emption suit 
died during the pendeucy of the suit leaving as 
his representatives two sons. The defendant 
appealed making both so^ respondents. Hav- 
ing beeu defeated he again appealed, but on 
this occasion named only one of the representa- 
tives of the deceased plaint fi as respondent. 
Twenty-two days alter the time for filing the 
appt al had expired he applied to the Court to 
be allowed to bring on to the record the name 
of the other son. On this application the 
Court passed the following order : — Ordered as 
prayed subjeot to any objection at the hear- 
ing on the point of limitation. UMKD SINGH 
v. Dalip, A. W N. 1893, 33. 

(53641-0. 41. r 20 ( = C»V Pro.Ccde, 1859, 
s. 73) — Act X of 1859, s. 77 — Intenenor.— 
Where the defendant in a suit lor arrears of 
rout, at an enhanced rate pleaded that he had 
sold the holding to a third party, who there- 
upon asked to be added a6 a defendant, held 
that suoh intervenor could not be made a party 

to the suit. Kalin ath Roy Iswar Chan- 
dra GHOSAL, 2 B L.R.F.B, 89. 

(6365)— O. 41, r. 20 ( = Civ. Pro. Code , 1859, 
s. 73)— Act VIII of 1869, s. 102— District Judge 
— Civil Coui ts— Jurisdiction— Act X of 1 H 59— 
S. 73, Court to limit inquiry to issues — Infer- 
vetior. — The words “ District Judge ” in s. 109* 
Aot. VIII ot 1869, do not include any other 
appellate authority to whom, under the provi- 
sion of the Civil Courts Aot, appeals may ba 
mado over by tho Judge, and when appeals are 
made under s. 26, Aot VI of 1871, to the 
Subordinate Judgo, the latter does not dispose 
of them under the same conclusion in respeot 
of finality as the District Judge. [4pp.. 1 C. 
L R. 39. F.B. ; D , 18 W.R. 292.] Uuder Aot 
VI 1 1 of 1869, the Civil Courts have powers 
higher thau thoso which were vested in the 
Revenue Courts by Aot X of 1859, but these 
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Cl,r 'x r ol' mi 'mn °! 1908 ’ XtV of 1889, 
1859 ) “Vn'ii^ 1 ° £ 1861 a “ d 07 

to limi t its inqui.y ? 0 ‘the iafuee 0 wLoh Tone 

raises a new issue, DayaTi PniMn Q 

16 A W R G m» ND N ADHIKASI ' 8 B.L.R. 180 = 

24 fl ai'ro Z i 8, Jj ppr - 19 W.R. 91, 19 W.R 

S. fic.lk/ 6 - ' 4 W ' R ' 10! - 25 W ' R - 29 ; 

(5366; o 41, r. 20 ( = Cif. p„. Co*, 1859, 
s. 73j— infeiu ntion-Qaae — In a euit for 

names™ where ° ‘ P ° 3 f 3e88,OQ and «gisttation of 
names, where an intervenor states that he is in 

possession, he is rightly made a defendant under 

Shift the hn H 0, C ° ( dQ ‘ 1959 ‘ Thi ° dO0S 

shift the burden of proof from the plaintiffs 

T^r ^Inrr° Un n t0 Pr ° V6 their 0WQ 0a96 ‘ ^UN- 

JAL 8AHU v.Guru BAKHSH KOER, 8 B.L.R. 

ir W» te o7J? n R 362, t F " 8 180 = 

16 W.R. 23 5 ; D.. 7 C.L.R, 560. J 

41 ; r a0 J" a 559 - G "> *'0. Code, 
IBS 2)—Pomrof appellate Court to aidarespo *. 
dent after expiry of period for appeal -Limits 
fum. — Where it appears to the appellate Court 
that any person, interested in the result of the 
appeal, who was a party to the suit in che Court 
below, has not Oeen m ida a party to the appeal 
the Court is oomj-6o.it to add that person as a 
respondent, altn u go the urn* within which an 

* i ve h-.fi preferred as against 

him has expir* : . JODHISHTARv, 8ANNU LAB 
lInd.Cas.5lS. (ii a. 154. P.B., F.) 
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CiV 'x Pr 0 °( faT vv‘,'. v of * 908 - XIV of 1862 

18 7 ;» XXui of *«6l and VIII of 
1859) — continued. OI 

s &3„ a 4 1 • 20 ( = Civ. Pro. Code, 1882. 

When certain ZeniZZTf suit* arf d^T 
determined" 1 th6 q “ estioaa whlod bave tTe 

would afieet th^r* * ?° d the deoiaioa thstei “ 

ooTe “7 C T.T ti: 

joinder, because the discretionary power con 

b7 anvVrov’ appdIa , te 0ourt is reetrioted 
oy any provision of the Limitation A«f 

M.L N J G m PA V ‘ S0KKALINGa . 13 M. 382 = ? 

4 

acquired from others who would have been 

satisfied 86 , eDtll jj ed thetel °. and the Court is no“ 
ihl f BU ° h ac< 3ui8itiou, it ought to bring 

of ism's part,ea on lhe 'eoord under Aot VIII 
J* > a f 3 ’ aDd tr y ‘do entire question of 
liability between the plaintiff and defend- 

5“*!' Bbohiio Moyee Dossee V. Mudhoo 

SOODUN GHOSE, 22 W.R. 278. 


(5368) — 0. 41 , r. 20 ( = Cio Pro Cede, 1882, 
s. 559) — Person interested in the lesult of the 
appeal— Held, that s. 559, Civ. Pro, Code, 
applies to parties who qua the suit may be inter- 
ested in the result of the appeal. A plaintiff 
whose suit has been dismissed and who has not 
appealed could not he impleaded as a respon- 
dent and given a decree on an appeal against a 
deoree passed in favour of a oo-plaintiff, nor 
could a change be made in the order of dismis- 
sal passed agaiust him. RAI BHOLA Ram v. 

Rai Seth chand mal, 17 P.L.R, 1901 = 23 

P.R. 1901. (25 C. 565, 26 0. 109 and 46 P.R. 

1892, R.) 

(5369)— 0. 41, r. 20 (=s. 559, Civ. Pro. Code, 
1882) — Security lor cost $ against an appellant 
in forma pauperis— Jurisdiction of Court — 
Delay. — Although the Court has jurisdiction to 
make an order for security for oosts against an 
appellant in forma pauperis , such an order 
should be made under very special oiroum- 
stanoes. (3 M. 66, F.) It is very important 
that applications of this nature should be made 
With due promptitude and should not be put in, 
alter the bulk of the costs has been incurred on 
both sides. SRINIVASA SaSTBIal v. SUBRA- 
MANu AIYAR, 17 M.L.J. 583. (5 O.W.N. 119, 


1 iaiy« 41, aJ!,V~ 8 - 5 59 ’ Civ - Pro Cod *> 

L 9 n R JJ, p £ rtl <»- Addition of parties— Appellate 

Court Powers of an apoellate Court to add any 
parly as respondent m appeal— Practice-Pro. 

R^non Pl n' nl;ff b ^ u 8 bt tn * 8 to recover 
Rs. 1.000, alleging fch a confiding in defendant 

1, she handed him R< fiOO to b, profitably 
invested and he assured h,r that the money 
had been lent to solvent persons and handed 
over a bond purporting to be exeouted by 
defendants 2 and 3. The defendants 2 and 3 
having denied execution, plaintiff framed her 
suit so as to recover from them, if they 
exeouted the bond, and from defendant 1, it 
they did not. Toe Court of first instance 
holding that the bond was duly executed by 
defendants 2 and 3, passed a deoree against 
them. Defendants 9 and 3, appealed to tba 
Distnot Court, when the District Judge under 
s. 659 of the Civ. Pro. Code, made defendant 1 
a party to the appeal and eventually passed a 
deoree against him. Held, that the District 
Judge was justified in making defendant 1 a 
party to the appeal, as he was “ interested irr' 

| the result of the appeal ; ” and that, having 
brought him on the reoord, under s. 559 of the 
Civ. Pro, Code, it was open to the District^ 
Judge, to vary the decree of the Court of first 
instance, under s. 577 of the Code, by transfer- 
ring the liability to the plaintiff’s claim from the 
shoulders of defendants 2 and 3 to those of 
defendant 1. KARVIRAYA v. LAXMIBAI, 3' 
Bom. L.R. 172. 

(5373) -0. 41, r. 20 > — s. 559. Civ. Pro. Code, 
188 -2)— Respondent getting a decree agains a 
co respondent. — A respondent oannot get a 
deoree against a co respondent, when he 
submitted to the deoree of the Court of 
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t!lv Pro. Code (Acts Y of 1908, XIV of 1889, 

X of 1877, XXIII of 1861 and VIII of 
1869) — continued- 

instance and has not fifed an appeal separately. 
LOHRE v. 8ITA, 4 A.L.J. 772 = A.W.N. 1908, 

4 = 3 M.L.T. 1?6 = S0 A. 48. (27 A. 23, F.) 

(5374)— 0.41. r. <20 -Suit fo* partition- Non- 
joinder of sotne sharers in appeal — Effect — Limi- 
tation Act (XV of 1877), art . m— 'Exclusion' 
— Whether non participation amounts to exclu- 
sion. — In a suit for partition, relief oannot be 
given to one sharer without all the other sharers 
being brought before the Court, Mere non- 
participation of some sharers iD possession of 
the properties is not exclusion. 8AMMANTHA 

Grammany v. Devasikamony Gram *ny, 

7 M L.T. 174 = 20 M L.J. 364 = 9 Ind. Cas. 924. 
(24 M. 441, 30 M. 201, E.\ 11 B. 216, Not F .) 

(5374 a)~0. 4 1, r. 20— Application 1 or leave 
to add one os parti/ res p ndmt — Ccurl's discre' 
tion — Mortgage deer >e~ Transfer of Property 
Act UVot 1882 ), ss 83 ond 89— Order for sale, 
application for — Limitation — Limitation Act 
(IX of 1908), sch. II , arts. 101. 182 , 183— 
''Enforce a judgment ,” meaning of — Execution. 
—The fact that thu time for preferring an 
appeal has expired does not preclude the 
appellate Court in a fit caso from adding a 
party to the suit, whom tho appellant has 
failed to bring in as respondent, as a party- 
respondent under O. XLT, r. 20 of the Civ. Pro, 
Code. Ail application made on the 3rd July 
1909, for an order absolute for sale by a mort- 
gagee ,who had obtained the preliminary deoree 
on his mortgage in the High Court on tho 16th 
December 1886, was barred bv art. 193 of 
soh. II of the Limitation Act (IX of 1909), or 
tho corresponding article of Aot XV of 1877. 
The application was one to, “enforce a judg- 
ment ” within that article. The meaning of 
the word “enforoe” is not limited to realiza- 
tion by execution but may have a wider 
meaning. AMLOOK CHAND PARAK v. SARAT 
OHUNDER MUKERJEE, 16 O W N. 49. (28 

I. A. 89. R.; 15 O.W.N. 337, D.) 

(6375)— O. 41, r. 20— See CO-SHARERS— 
8UIT BY CO-SHARERS, 18 W.R. 16. 

(SS^-O 41, r. 20 — Sea DECLARATORY 

decree, suit for— endowments, 22 w. 

R. 97. 

(5377) — O. 41, r. 20— See DECREE — DE- 
CREE, Form of, 3 B.l.R. A.C. 28=11 W.R. 
361. 

(5378)- O. 41, r. 20 — See DISMISSAL OF 
SUIT, 21 W.R. 187. 

(6979)— O. 41, r. 20 — See ESTOPPEL — DENI- 
AL OF TITLE, 24 W.R. 101. 

(5380)— O. 41, r. 20 — See INTERVENOR, 
3 B.L R. A.C. 26, Note=10 W.R. 368, 24 W.R. 
349. 

(5381) — O. 41, r. 20— See LANDLORD AND 

Tenant— Holding over, 22 W.R. 394. 

(53821—0. 41, r. 20— See LIMITATION ACT, 
1908, 0 . 22, 6 W.R. 298, 6 W.R. 172, 14 W.R. 
377, 19 B.H.O, 17, 33 0. 829. 


Civ. Pro. Code (Acts V of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(6983)— O. 41, r. 20 -See MESNE PROFITS 
— SUITS FOR MESNE PROFITS AND ASSESS- 
MENT IN EXECUTION, 2 W.R. 255. 

(53941 — O. 41, r. 20— See MESNE PROFITS 

—Miscellaneous, 6 O.C. 159. 

(5985) — O. 41, r. 20 — Adding respondent 
interested in the result of appeal — Cross-object- 
tion — Limitation — See MORTGAGE— GENE- 
RAL, 5 Ind. Cas. 654=12 O.L J. 197. 

(53861—0.41, r. 20— See PARTIES TO SUITS 
—General, 16 W.R. 19, 17 W.R. 176, 20 W. 

R. 383, 15 W.R. 643, 10 W.R. 86. 

(5387)— O. 41 , r. 20— See PARTIES TO SUITS 
—ADDING PARTIES TO SUITS, 26 C. 666 = 2 
C.W.N. 426, 13 A. 78=A.W N. 1891, 1, 16 A. 

5 = A . W N. 1693, 141, 15 W.R 432. 22 W.R. 
437, 2 W.R 158, 26 C. 109 = 3 C.W N. 76, W. 

R. 1864, 152. 5 A. 266= A.W.N 1883, 24, IB. 
L.R.S.N. 26-a=l0 W.R. 283, 6 B.L.R. 971 = 

13 W.R. 443, 16 W.R. 101. 

(5388)— 0.4!,r. 20— See PARTIES TO SUITS 
—SUBSTITUTION OF PARTIES TO SUITS, W. 

R. 1*64, 136. 

(53 c 9) — O. 41. r. 20 — See PARTIES TO SUITS 
— MISCELLANEOUS, 1 Agra 147, 

(5390) — O. 41, r. 20— Whether respondent 
oan be placed on record after time to appeal 
against him has expired — S e REGISTRATION 
ACT. 1908, s. 17. 12 C.W N. 6i5. 

(5391)— O. 41, r. 20 — See REMAND, 14 W. 

R. 286. 

(5391 a) — O. 41, r. 20— See NO. 970. supra. 

(5392)— O. 41. r. 20, 8. 100— See RE8 JUDI- 
CATA— CAUSE OF ACTION, 21 W.R. 57. 

(5393)— O. 41, rr. 20, 22— Appeal— Addition 
of parties — Court's Power — Respondent filing 
memo, of objections — No right to odd there'o as 
patty a p*rson not necessary party to appeal.— 

A respondent, who has fileu a memorandum of 
objeotious, should not be permitted to add, aa 
parties to the memorandum, parties who. 
though parties to the 6uit, are not neoessary 
parties to the appeal, and who are in no way 
afleoted by the deoision of the question to be 
deoided between the appellant and the respon- 
deat preferring the objection. He must ptooeed 
not by way of memo, of objections but by way of 
appeal. It cannot bo oonteuded that the Court 
has no power to add partiosto an appeal exoept 
under O. XLL r, 20, Civ. Pro. Code. VALLI- 
AMMAL ACHI v. NaTRaJA PlLLAI, 11 M.L. 
T. 157 = 1912, M.W N. 198. 

(5393 a) — O. 41, rr. 20, 22— See PARTIES TO 
suits— General, 26 C. ill. 

(5994) -O. 41. rr. 20, 82, 9. 99, O. 43, r. 1— 
See Appeal— Orders, 14 W.R. 90. 

O. XU, r. 21 (-1882, |. 560-1887, 

I. 560). 

(5396)- O. 41. r. 21 ( = Cit>. Pro. Code, 1877, 
s. 660 — Respondent's pleader abeent—Avpaal 
heard ex-parte — Be-hiaring*— 8. 560 of 
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Ciy 'x r oi m mr! °? ,908 ' XIV of 1882. 

1850, -Tonlin^ ° f 1861 and VI[I 

th!'r«n‘ C / de ;u 1877, appIiea t0 a ° a Be iD which 

the respondent has been prevented by suffioieot 
cause from attending when the appeal is called 

entered r c, 1 8 ' Whether app « a «noe has been 
entered for hitn or Dot. .Esab v. Kbishva 

NARAYAN Dey, 11 C.L.R. lfii. SHNA 

s 41 j r ’ ?* ( =Civ - Pr0 ■ Cods, 1877, 

!lw? )_ f s P°: id ^t’s pleader absent -Practice. 

respond 9 pleaders , were engaged on behalf of the 
respondents, but they were unavoidably prevent- 

ed from appearing, held that, although the 

vakalatnamas had boon filed by those pleaders 

the respondents could not be said to have up. 

annlfe r ° r by Pleader ’ aud tha ‘ a n 

87 m ‘ e> 560 ° f tha Ci7 - P». Code, 

1H77, might be granted and the appeal re-heard 

“S°Tw. ts: i.r mA 11 

A re-heanng ot an appeal heard ex pa>U oan- 
not be granted, unless the respondent satisfies 

the Court by some legal evidence that the notice 
appeal has not been duly served. Mahomed 
£ALUN y. DINOMOYEE DaSHYA, 8 C.L.R. 
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* V”' rn? 'xxtrJ 0, ( «M. XIV of 1882, 

?m -Sin^! 11 of 1861 aud of 

papers 'of 1 the ^a^ be°“g P witl him^and^h' ft 

fi«d 8 fo V r h f0rmati ° n .. t0 ‘ he CiieD ‘ 9 °^he°d»y 
fired for hearing, is “ sufficient cause ” within 

the meaning of s. 560, Civ. Pro. Code for the re 

hearing of the appeal which had been heard ex 

NATO CHau L dIuri CH 2 U C N W E S. ill* RAUA 

3028? 3? 0 5358, r ;,?7 See N ° S ' l7 ° 9 ’ 2722 ’ 
An (5 r 01 KT?* 41, r * 21 » °- 43 ’ r * 1. 8. 104— 

t0 appeaIs UDder Act X of 

<Kent R e°^ery )— See BEN. ACT X OF 
I 85 9 , 7 G.L.J. 426 = 12 C.W.N. 888 = 35 O'. 


0. XLI, r. 22 f = 1882, a. 
a. 361 = 1833, s. 348.) 

See Appeal— Objection by 

ENTS. 


361 = 1877, 

Respond- 


IflHQI 98 ?^' 4 11 r - 2I( = S - 56 °. Civ - Pro. Code, 
imjj—ApphGdtion to set aside ex parte decree 

stealer s refusal to auupt notice of date fixed 
for hearing of appeal- Laches of the pleader.— 
Notice was given, to the pleader for the respon- 
dent of the day on which an appeal was to be 
fioard. The pleader refused to accept service. 
Nor did he inform his client that suoh notice 
had been given. Neither the pleader nor the 
Party having appeared, the Court heard the 
appeal ex parte , and, afterwards, refused to 
Mcede to the application to restore it to fife. 

■ yV that the Court was right in rejecting the 
application for restoration. The High Court 
observed, “ It would be a disastrous thing if 
this Court were to extenuate the responsibility 
? Ploaders to their clients by restoring a case 
Jn whioh the absenoe of the party was due to 
the Iaohe8 of the pleader.” HAR Prasad v, 

abdul Rahman, A.W.N, ibos, a. 


( iL 4 , 0 , 2 ’-; 0 - 41< r - 22 <=<?.•». p '°- code, wen, 

s. 561) Limitation — Objections by a respond- 
ent entertained by the Court though filed after 
time — Discretion of Court, — It beiDg within the 
discretion of a Court of appeal to extend the 
time for filing objections UDder s. 561 of the 
Code of Civii Procedure. It was held not to be 
a good objection to the decree of the lower 
appellate Court that that Court had knowingly 
entertained objections whioh were filed by the 
respondent after the prescribed time. It was to 
be presumed that the Court had properly exer- 
cised its discretion in the matter. HARDEO 
Prasad v. ali Hasan, A,W.n. 1902, 74. 


(5399) O. 41, r. 21— Juris iiction of Court to 
set aside ex parte decree against a defendant, 
When another defendant's appeal against the 
decree dismissed, — Where a decree was passed 
against several defendants against some cf 
whom it was ex parte, and a defendant who 
appeared unsuccessfully,. appealed against that 
decree, the Court passing the decree has juris- 
diction to set aside the (X parte deoree as 
against a defendant who had not appealed. 

£ N \L u m Meah v - DAR.BAKSH BBUIYAN. 18 
» 798 (13 C.W.N, 846, 13C.L.J. 221, 

•8m- 12 G.L.J. 53, X).) 

(64°°)— o. 41, r. 21 ( = Ciu. Pro. Code, 1882, 
r ^9, i ~^ u ffi cien t cause— No intimation from 
s ?t ef k - — The faot that a party received no 
Mktimation of the date of hearing of an appeal 
«om bis pleader’s clerk who, owing Jo his own 


(5403)- O 41, r. 22 ( = s. 561, Civ Pro. Code, 
1882) — Appeal — One co respondent taking objec- 
tion to the decue as against another — Propriety 
of. — The language ot this seocion is not wide 
enough to permit a plaintiff respondent, on the 
appeal of odo defendant, to take any objection 
whioh the plaintiff could have taken by way of 
appeal against another defendant, now a oo- 
respondent. The term “respondent” must be 
interpreted as limited to a respondent in relation 
to the appellant and as suoh one oo-respondent 
cannot be permitted to take an objection against 
another co-respondent. SHER SINGH v. 

Kabula Singh, 7 P.R, 1887. 

(5404) — O. 41. r. 22 ( = s. 561, Civ Pro Code, 
1882) — Supporting a decree and objecting to it — 
Distinction between . — Thisseotion makes a clear 
distinction between a respondent supporting a 
deoree upon grounds decided against him in the 
Court below and his taking an objection to the 
decree whioh he might have taken by way of 
appeal. In the former case, the respondent may 
support the deoree in the manner indicated at 
the hearing, though he may not have filed any 
written notioe of bis intention to do so. But 
where the respondent meanB to object to the 
deoree itself motioe of Buoh an objection in the 
form' of a memorandum shall be filed within 
the prescribed period. GrAURI MAL v, NlDHA 
MaL, 127 P.R. 1888. 
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€lv. Pro. Code (Acte Y of 1908, XIV of 1883, 

X of 1877, XXIII of 1861 and VIII of 
1 859)— continued, 

(54051—0. 41, r. 23 ( — s. 561 . Civ Pro. Code, 
1882 ) — Supporting a decree — Objection going to 
i oo cf »f. — A decree oaonot be supported by an 
objection going to the root of that decree, e.g.. 
an objection that the plaintiff had no locus 
standi in a suit by a reversioner to set aside a 
sale by a widow where the sale was held to be 
for Deoessary purposes and the plaintiff had 
appealed against Ibe deoree. RULDA KHAN V. 
MUSSAMMAT KANDI, 25 P.R. 1897. 

(5406)*— 0. 41. r, 22 (= s. 561, Civ. Pro. Code, 
1862 r — Right to file objections. — Whero in a suit i 
for speoifio performance, the Court refused to 
pass a deoree for speoifio performance but award- 
ed damages for the breach and the defendant 
appealed against such decree, the plaintiff is 
entitled to file cross objections. Though under 
a. 22, Speoifio Relief Aot, jurisdiction to deoree 
specifio performance is discretionary, the dis- 
cretion of the Court is not arbitrary but sound 
and reasonable, guided by judioial principles and 
oapable of correction, bv a Court of Appeal, 

Haji Ghulam Muhammad v. kaka Ram, 
31 P.R. 1897. [/{., 15 P.R. 1908. j 

(5407) — O. 41, r. 22 ( ~ Civ. Pro. Code , 
1877, s. 561) — “ The date fixed for the hearing ** 
— Time for filing objections. — In s. 661, Civ. Pro. 
Code, the words “ the date fixed for the 
hearing” refer to the date fixed for the hearing 
under e. 552 cf the Code and that alone, and 
not to any other date to wbioh the hearing 
may be adjourned. And the objections which 
a respondent may urge with reference to a 
deoree under appeal, must be filed not les 9 than 
seven days before such date fixed for the bear- 
ing. Deo KlSREN v. MAHESHAR Bahai, 4 A. 
248. F B [ Not F., 11 B. 698.] 

(5408) — O, 41, r. 22 ( = Ctu. Pro. Code, 1877, 
3. 661)— Objection by respondents. — When the 
appeal wan filed, the respondents under a. 561, 
Civ. Pro. Code, filed an objeotion to the deoree 
of the lower Court on the ground that it impro- 
perly ordered them to pay their own oosts. At 
the hearing of the appeal, which was dismiss- 
ed on the 23rd January, 1882, the respondents 
did not urge their objeotion. On the 26th 
January, they a ked the Court to make an 
order allowing their objeotion. Held that it 
too late to entertain the objeotion of the res 
pondents with reference to s 661. ASGAHAR 

Ali v. Riayat Husain, A.W.N. 1882, 29. 

(5409) — O. 41, r. 22 ( = s. 561, Civ, Pro, 
Code, 1882) — Cross objc t on as to costs Dis- 
missal of opoeal — Court -fee, — A cross objeotion 
as to oost6 will not be entertained when the 
appeal is dismissed for want of proper Court-fee, 
Under art. 17 (3) sob. II of Court Fees Aot, a 
stamp of Rs. 10 is sufficient for a suit to have 
the plaintiff's title to 1 »nd of which he profess- 
ed himself fo be already in possesion Affirmed. 

Bhah alam v. Mahmud, 2 P.R 1889. 

(5410)— o. 41, r, 22 ( = C»v Pro. Code, 1877, 
d, 56 1 ) — Nofic* of objection by respondents— 
Limitation, The notioe of objeotionB referred 


01*. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued, 

to in s. 561, Civ. Pro. Code, must be filed not< 
less than seven days before the date fixed for 
the hearing in the eumraonpes issued to the 
part es. MlSR DEO KlSHEN v. MAHESHAB 
SAHAI, .W.N. 883,81. 

(5411)— O. 41. r.92 — Objections by respondent 
— S.348 of Act VIII of 1859. — There is no objec- 
tion to a respondent filinc a notice with the 
Registrar and specifying in the notice the 
objections which be intends to take on the 
hearing of the appeal under s. 348 of Aot VIII 
of 1859. In the mait°r of the peti'ion of MAD- 
HOBEE DOSSEE. 6 W R. MlS. 102. 

(54121—0. 41. r. 22 ( = s. 561, Civ Pro. Code, 
1882) — Crosi-cbjedions. — It is not necessary to 
entitle a respondent to support a deoree upon a 
particular ground under e. 561, Civ. Pro. Code, 
that the ground should have been in express 
terms decided against him. 8HRISH CHANDRA 
Roy v. MUNGI Bewa, 1CWN. 

(5413) — O. 41. r. 22 ( = Civ Pro. Code , 1882, 
s. 561)— Limitation ter filing objections — Seven 
days. — The period of seven days meutioned in 
s. 561 of the Code means seven oleAr days 
exclusive of the date of filing the objections and 
the day fixed for the hearing. DORI LaL v. 
NARAIN das, A.W N. 1883, 237. 

(5414)— O. 41, r 22( = Ciu Pro Code, 1883, 
s. 661) — Limitation to file objections. — The date 
fixed for the bearing of an appeal was the 26th 
February, 1«83. On 19lh February (the 18th 
being a 8unday) the respondent 'referred 
objections under s. 561 of the Code. J.eld that 
the objections were barred by the rule of limita- 
tion contained in s. 561 of the Code and could 
not be entertained. DHANI RAM v. PUNNIA, 
A.W N. 1883, 229. 

(6415) — O. 41, r. 23 f -Civ Pro. Code , 1877, 
s. 661) — Extens ion of time. — The Court haB do 
disoretion to extend the period of seven days 
within whioh notioe must be given of objections 
to a deoree by a respondent, under g. 561, Civ. 

Pro. Code. Masiti Begum v. Wilayati be- 
gum, A.W.N. 1882, 213. (7 C. 654. Appr .) 

(5416)—0. 41, r. 22 — Sut parting decree on 
grounds dt cide i opairtsf r«sj:o»«deMf — Notice of 
rejection w<necessa>y— Pleader's fees— Calcula- 
tion of— Book Circular No. C V . — Where the 
respondent desires to support a deoree on a 
ground decided against him in the lower Court, 
notioe of objeotion is not neoessary, as he is not 
objeoliog to the deoree. Aooordmg to the rules 
oontained in Book Circular No. CV the pleader*! 
fee i9 to be oaloulated on the value of the pro- 
perty or the interest sued for. DHARM SINGH 

v. ATTAR SINGH, 59 P.R. 1886. [Ci*ed, 127 

P.R. 1888.] 

(5417) O 41, r. 22 ( -Civ. Pro. Code, 1889. 
s. 661) — Principle appli a*l* only to contention 
between re^ponaent and appell —The princi- 
ple laid down in s. 661 does not oover any 
questions deoided between the oo- respondent* 
and only extends to the contention between th* 
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*CIy. Pro. Code (Acts Y of 4908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

respondent and the appellant who has foroed 
him into Cum. asaram Sukab v. Ganpat 
SING. 9 C.P.L.R. 62. (7 M. 215, 22.) [R., 3 N. 
L.R. 85, 14 O.P.L.R. 46 ; Disc., 6 N.L R. 50.] 

(5418)— O. 41. r. 22 (=»Ciu. Pro. Code, 1882, 
s. 561 )— Cross-objection under— Mortgage — Re- 
demption suit lor — Court-fee , hvw to be computed 
— Court-tees Act, ss. 16 and 7, cl. (9).— Tbe 
mortgagor and the second mortgagee sued the 
first mortgagee to redeem the first mortgage. 
The plaintiffs alleged that the mortgage debt 
had been satisfied ; whilo the defendant alleged 
that a sum of R*. 9,697 was due to him on the 
.mortgage. Toe Monsif gave the plaintiffs a 
decree for redemption on payment of Rs. 1,934. 
The plaintiffs appealed against the decree ; the 
-defendant preferred objeotion to the decree 
-Under s. 561, Civ. Pro. Code, alleging that the 
•sum of Rs. 7,695 was due to him in addition to 
the sum found due by the Munsif. The Sub- 
ordinate Judge dismissed the appeal and the 
-objections. In seoond appeal, the appellant 
(the seoond mortgagee) paid a Court-fee com- 
puted on the prinoipal sum originally secured 
by the mortgage. The defendant paid on his 
petition of objaotions under s. 561, Civ. Pro. 
'Code, a Court-fee of Rs. 2. Beld t that where a 
mortgagor or a mortgagee appeals, not rising 
the question as to tb6 right to redeem, but tbe 
question only as to the amount whioh is payable 
to effeot redemption, the Court-fee should be 
computed ad vilorem on the difference between 
the amounts alleged lo be due on the one side 
and the other. When no question is raised in 
appeal as to the right to redeem, the nature ol 
the suit is changed from a suit to redeem a 
mortgage, and the subjeot-matter of the dispute 
is money only. MOHAMMAD HUSAIN V. SYED 
JAHAN BEGAM, 2 OC. 87. [F,, 9 0 0. 153.] 

(54191 — O. 41, r. 22 (=*s. 561, Civ. Pro. 
Cole, 1892} — Appellate Court competent to up- 
hold lower Court's decree on new grounds . — 
S. 561, in no way, prevents an appellate Gmrt 
from upholding the decree of the lower Court 
-on any ground whioh in law, warrants suob 
■holding, even though that ground may not 
have beeD referred to, or even disallowed, in the 
lower Court. THE RECEIVER OF NlDAD A- 
VODE ESTATE V. VEGASENA SUBBARAJU, 

28 M. 427. 

(5420)— 0.41, r. 22 ( = s. 561, Civ. Pro. 
*Code, 1882)— Pauper respondent — Right to 
present objections without P n yivg stamp-duty — 

» Court Fees Act (VII of 1870), s. 14— A pauper 
respondent cannot present objections, under 
the eeotions, without paying stamp-duty, be- 
cause the Court Pees Aot, s. 16 lays down 
absolutely that the Court shall not hear suoh 
•objections unless and until the respondent shal 
toave paid the additional fee due under the Aot 
•and no exception is made in favour of pauper 
respondent. RajA RaTaN SINGH y. "A** 1 
•fiBNl BAI, I N-L.R, 88. (1 B.. 75, 8 M. 214, 

310*755 >F.) . 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIU of 1861 and VIII of 
1859) — continued, 

(5421 )— 0. 41, r. 22 (-Civ. Pro. Code , s. 561) 
— Contract, enforcement of, by one t.ot oar y to 
it— Privity of contra t—Cro^ obje titns right 
of respondent to fili , within one month from 
service of summon * and hearing of appeal— 
Remand Appeal.— — In 1886, D executed three 
simple money-bonds aggregating Rs, 290, in 
favour ol M the brother of H, plaintiff No 1. 
D also mortgaged some land go H for Rs. 100. 
In January, 1890, Dsold a share in a village to 
plaintiffs Nos. 2, 3, and 4, the sons of H. In 
the deed it was stated that sums of Rs. 290 
and Rs. 100 were loft with tbe purchaser for tho 
disobarge of the debts due upon the four deeds 
mentioned above. Tne present defendant then 
sued D and plaintiffs Nos. 2, 3, and 4, for pre- 
emption and obtained a deoree for possession of 
the property on payment of various sums in- 
cluding Rs. 100 to H and Rs. 200 to “ the heirs 
of M, whosoever they may be determined to 
be.” As neither the heirs of M nor H were 
parties to the deoree, the deorea-holder managed 
to obtaio possession of tbe property without 
paying those two sums. H and his son9 (plain- 
tiff’s N03. 2, 3 and i) then filed the present 
suit for reoovery of the sums. Tbe Munsif 
decreed Rs. 100 and interest thereon to H. but 
rejected the claim for Rs, 290. The plaintiffs 
appealed to the Diatriob Judge. On 2 1st April, 
1903, a summons was issued to the defendant 
fixing May 1st for hearing of the appeal. ' Tho 
summons wa9 served on April 26th. Oa May 1st 
the defendant asked for an adjournment in order 
that he might file objections under s, 561, Civ. 
Pro. Code. The Judge refused bis request say- 
ing : — “ There has been this deoree against him 
for three and a half months and he has not ap- 
pealed aga nst it &o., &o.” The Judge allowed 
the appeal. Held , that the object of s. 561, 
Civ. Pro, Code, i9 to allow a respondent to an 
appeal to aot precisely as tbe defendant wished 
to act in this oase, and that one month should 
in suoh cases be allowed to elapse between tho 
eervioe of summons on the respondent and tbo 
date of hearing tbe appeal. Held further, that 
the defendant having by his appeal brought the 
whole oase before tbe Court, it oould be dealt 
with as if he had put forward objections under 
s. 561, Civ Pro. Code, and they bad been dis- 
missed by the lower appellate Court. Held, 
that plaintiffs Nos. 2, 3, and 4, not having been 
parties to the contraot with D m the oapaoity 
of representatives of M. in whioh they were 
sued were strangers and could not enforce that 
oontraot. Further, that neither the plaintiffo 
nor any other person as representatives of M. 
could have sued the purchasers of the property 
on the oontraot contained in the sale deed. Held, 
further, that the suit was not maintainable by 
H as he did not sue upon his mortgage but 
uDon the deoree for pre-emption to which ha 
was not a party, aud as he, not being one of 
the purchasers of the property, was nota party 
to the oontraot and oould not have enforced lF 
against the purchasers, and oould not euforoa 
it against the defendant and the pre-empto* 
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Civ. Pro. Code (Acta Y of 1908, X1Y of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

I V ^ D « R ** ATH v - Hira Lae and others, 
5 O.C. 235. 

, 4 r ' 22 < = ?■ 56 1 , Civ. P, 0 Code , 

idbJj iVo ax plication to a respondent in whose 
favour the who e dicree is passed.— 8. 561, Oiv. 
Pro. Code, does not apply to the oase of a res- 
pondent in whose favour the whole deoree is 
passed. He could support that deoree by any 
contention with whioh he oould have contested 
the oase in the Court of first instance, unless he 
had waived any particular point. The section 
is one similar to a rule under the Judicature 
Act in England. It was intended to obviate 
the necessity of a respondent, against whom a 
portion of tho decree was passed, contesting that 
portion by a separate appeal. It was never 
intended that the respondent should be limited 
in his contention in support of the decree 
when it was absolutely in his favour. 
BHAGWAT BAI v. DEODAT BAB A W N. 1887. 

& fie I 


i««o 1 23, 1 7 0, 41, r * 22 (== * 561 ’ Civ - P'o.Codi 
188 2) — Memo of objections— Appeal withdraw 

without hearing — Procedure— R. 113, Civ 

Rules of Prac ice.apphcab li i, of -If an appef 

is withdrawn without beariug, tho respondec 

ioo? 6 f nt,tled , under s. 561, Civ Pro. Code 

1 t.V 0 / ake aily °t>jootion to the decree 
f. 113 of the Rules of Practice does no 
app y. Iho memorandum of objections file 
by the respondent must bo dismissed withou 

Su SaS a «.L.T IB a« NABANTHA KUNH4 “ 

(6 4 24)-0. 41. r. 22 ( = S 661, Cii\ Prc 
Cede 1692) Right of a respondent to urge c;osi 
objictions as against a co icspondent. — A res 
pondeut msy urge crosB-objeoiioos as against 

Sr -,, Kadari Bhagavanlu V 
kokanada Narayanasami, 6 M.L X. 821 

<28 M. 228, 17 M.L.J. 62, iJ.) 3 

l fi L 6 , 4 , 26) ~°- *)' r ; 22 < = «• 561, Civ. Pro Code 
1882) Plaintiff obtaining leave to sue in form 

pau per rs Plaintiff partly successful — Ah moral i 

fined '° rmt * P au P arlp - — Plaint i 

sued the doleudant as a pauper for the rtcover 

nart n , .' n .fi >r0per,y - He obtained a decree fo 
part Of tho property olaimed, Deleudant at 

i r n rr‘ lbl9 d / CrPe ' Theceu P°» Plaint' 

,Code held, that tho plaintiff m3y b e allowe, 

decree 0 ' W"? iMU f 3eri> “oy objeotions to th 
deoree whioh he oould have takon by way c 

Ch P< xflV f p rth n’ that tho P rov 'sions o 
XL1V, Civ. Pro. Code, so far as they ca, 

applicable, now apply to an objeotioi 
ro d Hr a °"" rd ’*" ra With 3 ' 6 ' il - Civ - Pro Code 

.fit <■*•» 

\ 9i mm !— V-' r ’ jl? ^ s=Clv ‘ Pro. Code, 188*2 
prescribed T" 9 n \ d * v » esiondent after tim 

t ‘zrLizi^sic,;: 

ulZX'liZ ° [ fil »d by « respond... 

the t,m 9 prcaonbed by s, 661 of the Cod 


Civ. Pro Code (Acts Y of IY08, XIV of 1889* 

* ° f 187 I- X ? IU 01 1861 and Vni 

1859) — continued, 

of Civil Procedure for filing such objections 

W N eX 1894 2 LEKHBAJ v * Ham1d KHAN, A. 

V'n 22 { r s ' 56l ' Civ ‘ Pro • Code. 

1882 ) Apieal-Cross-objtcuons by respondent 
Appeal cannot oe withatawn after ccmmsnce - 
meat of hcarxng of appeal.- On the dale fixed 
for the hearing of an appeal and cross-objections 
nled by iho respondent against a decree for 
redemption of mortgaged property, the Division- 
al Court ordered the respondent to file, by the 
next hearing, stamp sufficient to cover the 
amount olaimed by him in his oross-objections 

and to put in an account of rent of the mortga- 
ged property. On the subsequent hearing of 
the oases, the appellant sought to withdraw his 
appeal and urged that the oross-objeotions 
should not be beard. The Divisional Judge 
refused to grant the application on the ground 

rr J V he u heanng of the a PP eaI had commenced, 
litld. that the order of the Divisional Judge 

was right. GOKaE CHAND v. PALA MaL. 24 

x* n R J 906 ' <10 A * 587 > 68 P R * 1896, 3 M. 

H.C. 702, 23 W.R. 229, 9 B. 20, F.) 


^a i5 n 2S) ^ 0 ^ 41 : r * 22 ( = 5. 561, Civ. Pro. Coda, 
lybjj Cross-objections maintainable cfdy with 
respect to the piucipat appeal— Separate appeal 
mth respect to separate orderspassed on separate 
appeals- Deorha, provision as to payment of in- 
tertsi \n the shape of , whether enforceable — 
Penalty— Intei est — Sum payable orrrand above 
the principal sum, validity as to the condition 
stipulating payment of.— The plaintiffs- respon- 
dents filed a suit against the appellant to redeem 
certain mortgages, one of which oontained a 
stipulation that the mortgagors should pay on 
I redemption the principal sum and half as muoh 
; *R al11 commonly called deorha. The plaintiffs 
contended that they were not bound by the 
condition for the payment' of diorha. The 
defence of the appellant was that the dtorha 
was payalle and that be was entitled to* 
certain sums on account of imorovementa 
effected by him and rent of oertaln land 
j demised by him to the respondents. The 
Court of first instance disallowed the deotha , 
but allowed other items on acoount of improve- 
ments and rout. Bolh parties appealed to 
the Distriot Judge, the defendant-appellant 
; claiming the deorha and objecting to the lower 
i Court e order as to costs. His appeal was 
! ^missed. The plaintiffs in (heir appeal ob- 
jected to the items awarded on acoount of 
improvements and rent and also as to ooati 
awarded by the lower Court. The District 
Judge allowed the appeal a 3 to oosts only and 
dismissed the rest of the appeal. The defendant 
appealed to the Court of the Judioial Gemini* 
sicner against the dismissal of his appeal by 
tho patriot Judge. The plaintiffs iuataad 
ol filing a separate appeal filed objection* 
UDder a, 661, Oiv. Pro. Code. Btld. that the 
objections under s. 661, filed by the plain- 
tiffs, were inadmissible. They oould under 
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Oi*. Pro Code (Acts Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 and VIII of 
looy continued. 

8 . 66 1 be allowed to object only to the decree 
against whioh i he appellant was appealing • 

if they wanted to appeal against the order of 

the Difltriot Judge passed on tbeir appeal, they 
ought to have filed a separate appeal. Heli 

further, that the stipulation for the payment 

of deorha wa3 not in the nature of a penalty 
and could therefore be legally enforced. MlRAN 

Ijaksh v. Bajrang Bahadur Sinch, 10 O.C. 

41 * r - 22 ( = s. 561, Civ. Pro. 
Code, 1882 i—Oojections. by whom can be raised 

nn^ P ^7 The r ' gbt 0f takio 8 objections 
under e. 56l arises only in those cases in whioh 

the party proposing to file them might have 

appealed, but did not. a person whose appeal 

had been dismissed could not prefer objections 

under 8.561, in the appeal by the opposite 

party, subsequent to the dismissal of his apoeal. 

kamje Das v. ajudhia Prasad, 25 A. 628. 

(5430J— -0. 4 l f r , 22 ( = S. 561, Civ. Pro. 
Code, 1882)— S. 5, Limitation Act, 1877 

cross-objection against co-respondent— Rejection 
Ofcross-oojechon.— As a general rule the right 
0t a rea P° n ^ eut to urge oro89-objeotions under 
8 . obi, Civ. Pro. Code, 1882, should be limited 

• * 9 I ? rglnp them against the appellant only. 
(26 0 . 114, F.\ 25 C. 565, 15 W.R. 26, Ret.) 
Where, in an appeal by one of several defendants, 
he plaintiff-respondent preferred oross-objeo- 
tions, seeking to make the non-appealing oo-de- 
endants liable, and suoh oross-objectiona were 
disallowed, permission to put iu a regular appeal, 
alter expiry of time therefore, against the uon- 
appealmg oo-defendants, was refused. 8 HABI- 
BUDDIN V. Deomoorat KOER, 30 C. 653. 

C* 1 ., 11 0 . 0 . 93 . J 

(54311 — 0. 41, r. 22 — Memo, of cro'^s objec- 
tions Right to urge objections as against co- 
Tespondi?us who have not appealed. — Under 
r * 22 » O* 41 of the new Code, a respondent 
ruay file a memorandum of oross-objections and 
Urge objections against oc-respoudeuts and who 
have not appealed against the decree. RAM- 
CHAND v. Riehab DaSS. 6 N L R. 31 = 6 Ind. 
£as. 430. (23 A. 93, 60 B.H.C. 244, 9 C P.L. 

«. 62, 15 W.R. 26. 26 C. 114, 25 C. 565.30 
D. 655, 14 C.P.L.R. 46, R . & D.\ 7 215, 

(5432) -0. 41, r. 22 l = Civ. Pro. Code, 1882, 

9. 662J Only part cf suit dispose! of on preli- 
point— Court cannot oider remand . — 
.Where only a part of a suit had been disposed 
of on a preliminary point, s. 562 does not apply 
and the Court below had no power to make a 
general Order of remand. Banwari Lad v. 
SAMMan Lad, It A. 488 = A W.N. 1889. 188. 
UPPr,, 12 A. 510, F.B.; Appl. t 27 A. 163 = 1 A. 

L.J. 503 = A.W.N. 1904, 202.] 

• (64331—0. 41, r 22 (=Civ. Pro. Code , 1882, 

66 lj — Objections by respondent in forma 
Pauperis,.— Tne Civ, Pro, Code, does not provide 
lor admission ot objections, even when 

0. 11—148 


X^O ( 1H77 ( y C y' r X ° f ( 1908 ' XiV ° f 1883 ' 
A. of 1877, XXIII of 1861 and VI1L of 

1859/ — continued. 

?/ 6 '®" ed » Pauper, without payment of 

Court, ees. Narayana », Krishna, 8 M, 

LB.B.aet.] • t*. * «.*.*• 8* 

r i! ! m X 7°’ il ' r • 22 , = s ' 561 ' Ciu - Pfj. 

188a,__ Cr . oss appeal -No. ice of object on 
under — Limitation. — A notioe uf ubjeouons, 
under s. 56i ot the Code, must be filed at least 
a we^k before the date of the appeal as fired in 
the notioe to the respondent. Per Prinsep, J,, 
UKinedy, J, clubitantei . Rally PROSUNNO 
Biswas v. Mungala Dassee 9 C. 631 
[Not F , 11 B. 698.] 

(5435)— 0. 41, r. 22 ( — Civ . Pro. Cede, 1882, 
s. 56i) Dismissal of appeal for non joinder , 
memorandum of objtclicns whether should be 
heard on.— On second appeal in a suit to 
reoover property demised on kanom, tbo plain- 
tiff-appellant having Jailed to join as parties to 
the appeal several of the defendants who 
represented the mortgagee, ihe appeal was dis- 
missed on the ground that 10 their absence, the 
deoree oould not be vaiied. The contention of 
the appellants that the memorandum of objec- 
tions in fcbiscase oould not be heard, inasmuch 
as the appeal had not been heard on the merits, 
was not aooepted by the Court, which held that 
as the question of non joinder was one that 
' arise in the appeal itselt and tho appellant had 
| beeu heard on suoh quoslioD, there was a 
sufficient hearing of the appeal to entitle the 
respondent to be heard on his objections. 
KOMBI ACHEN v. KOCHUNNI, 21 M. 352. 

(5436) — O. 41, r. 22 ( = Civ . Pro. Code, 1682, 

] s. 56 1 ) —Memo.of objections by respondent.— The 
plaintiffs sued for possession ol certain land. 

The original Court dismissed the suit. On 
appeal by tho plaintiffs the lower appellate 
Court gave them a decree for the land olaimed, 
with the exception of a portion in tbe possession 
of defendant 8, as to whioh portion it dismissed 
the suit. The defendants affected by the deoree 
appealed to the High Court. Too plaintiffs- 
respondents preferred objections under s. 561, 

Civ. Pro. Code, to the deoree of the lower Court, 
in sd far as it dismissed tho suit in respect of 
the land olaimed Dy 8. Held that, as 8 was not 
an appellant and was not made a party to the 
second appeal, the High Court oould not enter- 
tain those objections ex parte against him, 

Bisheshab kai v. Tapeshuri Lad, A. W.N. 

1886, 88. 

(5437 1 — 0. 41, r. 22 ( = Ciu. Pro. Code, 1882, 
s. 56 1 ) — Cross-appeal — Filing cf memorandum 
of objection. — The appellant ootained a deoree, 
but was dissatisfied, with the amount awarded 
and presented a first appeal. The respondent- 
defendant neither presented a oro9S-appeal nor 
filed any memorandum of objection under 


Ilea aDY mcmuiauuuw w 

561 Civ. Pro. Code, tbe District Court allowed 
a verbal objection under the seotion notwith- 
6tandiDg the distinct provisions of the law on 
the subject, Deoree iu first appeal reversed ana 


s 

a 
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<Clv. Pro. Code (AcfcsY of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

the decree of the Court of first instance 
restored, MAUNG BO MlN V MAUNG TAIK, 
U.B.R 1897 — 1901, Yol. II, 306. 

(5438) — O. 41, r. 22 (=Civ Pro. Code, 1682, 
s. 56 1 » — Proic mre — Appeal - Resvoident may 
support the dtctei of the Lower Court o>i any 
(found — If a respondent, desires to have a deoree 
iu his favour modified sti.l more in his favour he 
is bound to file objeotiocs uudoc a. 561 of the 
Code of Civil Prooedure : but it is open to a res- 
pondent, if ha accepts the deoree, without filing 
objections under t. 561, to challenge the finding 
of the Court below, on any point deoidod ng vinst 
him. RAM PRASAD V. GOKUL DAS. A.W.N. 

1898, 109. 

(5439)— O. 41, r. 22 (-Civ. Pro. Code, 1882, 
s. 561) — Respondent's objections — Limited to 
persons appealing.— It is the ordinary rule that 
the objeoiion8 allowed to be urged by the res- 
pondent are to bo limited to tho person who 
has appealed against him. and his (tho respond- 
ent’s) rights are uot enlarged by the mere 
addition, to the list of persons, of other persons 
who should not have baeo put on tho list at all, 
and it would bo contrary to the ordinary 
praotioe of the Court to allow objections to be 
made against persons who Live uot appealed 

Kallu v. Manni, 23 A. 03 = A. W N. 1900. 
212. (N.VV.P. 1863, Vcl. 11, 360, R.J 7 M. 260, 
D.) [F., 11 O C. 93 ; D, t 28 A. 96 = 2 A.L J. 

667 = A.W.N. 1905, 200.] 

(5439 a) — O. 41, r. 22— Appeal— Powers of 
appellate Court. — Tho original Court found iu 
favour of defendant on the first issue, but | 
against him on the second issue, and, therefore, , 
decreed against him. On first appeal, tho j 
lower appellate Court reconsidered tho first ; 
issue, and decided against defendant ; it, there- 
fore, dismissed tho appeal. It was urged in 
second appeal that the lower appellate Court 
erred in law in going behind the original 
Court’s fiodiog of fact on the first issue when 
there had been no orose-objeotion or oco63 
appeal filed against 9uch finding : Held, that 
this oontentiou must fail, in view of the provi- 
sions of O. XLl, r. 22, whioh allowed a respond- 
ent to support a decree on any of tho gounds 
deoided against him by the Court below. ULU 
Galr V. Mg PO Kin, 12 Ind Caa.20 = 4 
Bur. L.T. 209. (17 I. A. 67, 17 C. 809, F.) 

(5439 b)-0. 41, r. 22 ( = Civ. Pro. Coie, 
1859, s. 348) — Praclice — Obj. ction by respond- 
ents. — As a point of practice, there oau be no 
objection to a respondent filing a notioe with 
the Registrar, land specifying iu the notioo the 
objections whioh he intends to take ou tho 
hearing of the appoal. It is far more oonveuient, 
and far more (air, to the Court aud to the 
parties that such notioe should be Riven In 
the mater of MadhOBKE DOSSER. BLR. 

Sup. Yol. 887 = 6 W.R Ml| 102. [F„ 8 W.R. 
322 ; D. % 7 W.R. 462.] 

(5489-0' — O. 41, »\ 22— Cross-objections— 
Appeal filed where no appeal lay— Specific 


Civ. Pro, Code (Acts Y of 1908. XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

Relief Act (1 of 1877), ss. 39, 42— Suit for 
declaration that a document is void — PoiSiSsion 
— Discretion.— Where a suit for declaration that.- 
a certain document was void was dismissed, but 
a finding was inserted in the deoree that the 
dooumeot had not been executed by the person 
alleged to have exeouted it, and the defendant 
appealed to the Distriot Judge, held that the 
respondent (plaintiff) was entitled to file orose- 
objeotions allhough the appeal was not main- 
tainable. Ordinarily where a plaintiff is out of 
possession and he is in a position to olaim a 
deoree for possession, he should not be permitted 
to obtain merely a deoree for the cancellation of 
an instrument, aooording to whioh, if genuine, 
he has no title. But where both Courts find a 
dooument not proved, the High Court in second 
appeal will not disturb the deoree of the lower 
appellate Cmrt. 8HANKER LaL V. 8ARUP 

LaL, 8 A L.J. 1297. 

(5439-d) — O. 41, r. 22 ( = Cit\ Pro. Code , 

! 1859, 3. 348) —Appeal —Limitation . — The first 
Court’s decision, dismissing the suit on the 
gcouud of limitation, was reversed by the 
lower appellate Court, whioh remanded the 
; oa^e for trial on the merits. The first Court 
; on remand deoreed the suit on the merits. The 
j defendant appealed, and the lower appellate 
! C mrt dismissed the suit on the merits, refusing 
! to try the issue of limitation, beoause no speoial 
i appeal bad been preferred against his former 
i order. The pliintiff appealed specially, nod the 
defendant by way of cross-appeal, contended 
that the Buit is barred by limitation. Held 
that, although the defendant might have ap- 
pealed against the first deci ion of the lower 
appellate O mrt on the question of limitation, 
within 90 davs from thaw deo.sion, he was at 
liberty to appeal against it within 90 days from 
the time of the final deoree disposing of the 
whole case. In the tnitter of the petit io a of 
MIRZV HIMMVT BAHADUR. B.L R. Sup Yol. 
429 -3 W.R. 91. [F., 7 W.R. 331, 10 W.R. 

209=11 B L.R. 418, Note; D. % 22 W.R. 101, 

1 A. 132.] 

(5439-e) — 0.41, r. 22— Pre-emvtion suit — Di$- 
mss if of suit on one flxding — Finding r* versed 
bp ar^Pate Court — Decree without considering 
deftnda nt's objccions to o’her findings — Prac- 
tice -Apveal —Revision — Punjab Curts Act 
{ XVIII of 1884), s. 70 (1) (a).— In a pre-emption 
oaso, plaintiff olaimed pre-emption on the 
ground of his being the owner of the 
adjoiniug house A. De'endaot-vendee denied 
the plaintiff's ownership of his house and 
he also deniod that the custom of pre- 
emption obtained in the town. The vendee 
further olaimed that he owned another adjoin- 
iug house B, whioh gave him a right of pttt* 
emotion. Tho first Court found that the cus- 
tom of pre-emption obtained in the town, that 
th« house A belonged to plaintiff and house B 
to defendant-vendee, and that the plaintiff had» 
therefore, no preferential right of p re -emotion. 
Oq appeal, the Distriot Judge held that hone* 
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Civ. Pro. Code (Acta Y of 1908. XIV of 1382, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

B did not belong to the vendee and deoreed the 
suit. The vendee had put in oross-objeotions 
against the findings of the first Court as to ous 
tom, improvements, market-value, sale price, 
costs and ownership of house A. These oross- 
objeotions were not considered by the Distriot 
Judge. Held, that the failure of the District 
Judge to consider the oross-objeotions was a 
material irregularity and vitiated his judgment. 
The objections of the vendee were not really 
oross-onjeotioos except as regards the question 
of costs ; for the first Court had dismissed the 
suit and there was nothing whioh the vendee 
could have taken objection to except the order 
regarding costs. But under 0. XLI, r. 22, 
a respondent may support a decree on any 
of the grounds decided against him in the 
Court below. CHUHAR v. BHAG Mal, 202 P. 
L,R. 1911. 


(5439-/) — O. 41, r. 22, els, (I) and (4) — 
Appeal filed out of time — Dismissal of appeal — 
Memorandum of objections also liable to be dis- 
missed — Cl. 1 of r. 22 of 0. XLI of the Civ. 
Pro. Code, doe9 not enact anything different 
from the law of the old Code of 1882. Where 
an appeal is dismissed on the ground that it 
was filed out of time, the memorandum of ob- 
jections filed by the respondent also falls and 
oannot be heard and adjudioated upon. KaNIR- 
LAMANNA IMATH NARAYANA V. MaOSaD 

Kanibkamaka, 8 Ind, Cai. 140 = 8 M L T. 

447. 


(5440) — O. 41, r, 22 — Cross-objections to an 
award of the tribunal of appeal allowed in 
appeal to the High Court from the award — See 

Bom. Act IV of 18S8, s. 48 (ll), 7 Bom. L. 
R. 569 = 29 B. 514. 

(5441)— O. 41, r. 22 — See APPEAL— ORDERS, 

W.R.F.B. 86. 


(5442)— O. 41, r. 22 — See APPELL\TE 

Court- Duty of appellate court, 13 
B. 75. 


(5443) — O. 41, r. 22— See COURT FEES, 9 
W.R. 356, 8 W.R. 124. 

(5444) — O. 41, r. 22 —See CROSS APPEAL, 
9 W.R. 375. 


(5445)— O. 41, r. 22 — See GUARDIAN — 
General, 86 P.W.R. 1910 = 7 Ind. Cas. 505- 
913 P.L.R. 1910. 

(5446)- O. 41, r. 22— See LIMITATION — 

Question of limitation, 2 W.R. 45. 


(5447)— O. 41, r. 22 See LIMITATION Act, 
1908, es. 4, 5, 4 A. 480 = A. W.N. 1882, 71. 


(5448;— O 41, r. 22 — See LIMITATION ACT, 
1908, 8. 5, 10 B.H.C. 397. 

(5449)— O. 41, r. 22 — See LIMITATION ACT, 
1908, art. 13. 1 W.R. 341. 


(6460)— O. 41, r. 22 — See MESNE PROFITS 

^BUITS FOR MESNE PROFITS AND ASSE 
MBNT IN EXECUTION, 6 O.O. 275- 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882,' 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

(5450 a) — O. 41, r. 22 (1)— Party if can 
question oompetenoy of cross-objection in 

second appeal— See Mortgage— General, 
15 C.L.J. 61. 

(5451)— O. 41, r. 22— Whether cross-objec- 
tions, under — oan be entertained by appellate 
Court, in a oase where no appeal lies — See 

Mortgage— Redemption, 28 p.r. 1908 = 

41 P.W.R. 1908 = 141 P.L R. 1903. 

(5452)— O. 41, r. 22— See PAUPER APPEALS, 
11 C. 735. 

(5453-54)— O. 41, r. 22— See PLAINT— RE- 
TURN OF PLAINT, W R. F.B. 86. 


(5455)— O.. 41, r. 22 — See PRACTICE AND 
Procedure, ioa. i62 = a.W.N. 1887, 295,4 
M.L.T. 482. 


(5456) — O. 41, r. 22— See Privy COUNCIL, 
Practice of— Practice as to objec- 
tions, 23 C. 922, P.0. =1 C.W.N. 12. 


(5457)— 0. 41, r. 22— See RES JUDICATA— 
Parties, W.R. 1864,23^. 

(5458)— 0. 41, r. 22 — See SPECIAL OR 

second appeal— Grounds of appeal, w. 
R. F.B. 48. 


(5459)— 0. 41, r. 22— See SPECIAL OR 

serond appeal — Practice and Pro- 
cedure IN SPECIAL APPEAI, Marsh 151 = 
W.R.F.B. 18 = 1 Ind. Jur. 0.8. 25 = 1 Hay 

350. 


(5460)— 0. 41, r. 22— Omission to file 
oross-objeotions in appeal — Inoompetenoy to 
take such objeotion in further appeal —See 
Succession act, i 865, 52 P.W.R. 1907. 


5461) — 0. 41, r. 22-See WAIVER, W.R, 
i4, 3. 

546i a)— 0. 41, r. 22— See NOS. 295, 4041, 
14, 5228, 5229, 5315. 5393, 5393-a, supra. 

5462) - 0. 41, r. 22, s. 100 { = Civ. Pro. 
ie 1882, ss. 561 and 584 )— Objection filed xn 
vnd appeal —In an objeotion under s. 561 of 

, Code of Civil Procedure filed in a oase in 
ond appeal tbe gcound taken was “ that the 
rned Distriot Judge is wrong in holding that 
muafi Chak Gudar Shah was wakf pro- 
tv and that the plaintiff was not entitled to 
legal share in it.” Held , that the ground 
en in an objeotion under s. 561, Civ Pro, 
le when filed in a oase in second appeal 
st comply with the provisions of s. 584 of 
t Code, and that the ground in question as 
fted did not comply with the provisions of 

t section as it did not allege that the deoi- 

i was contrary to any specified law or uaage 
i o* 1 the force of law. MUBARAK ALI V. 

SS^MMAT BUQ'YA BIBI. 7 O.C. 49. 

5 463) _0. 41. r. 22, 9. 100-Se, DECBEE— 
iCELIiANEOUH, 10 td. 292. 

41. >•. 22.,. 115 ( = 93.561 and 
Civ. Pro . Code, 1882)— Decree against one 
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Civ, Pro Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1661 and VIII of 
1859) — continued. 


o/ the defendants— Appeal by him— Plaintiff 
not appealing nor filing objection under s. 561 
—Appellant found not ba de -Relief against 
othsr defendants, wheih-.r g ran table. — The 
plaintiff sued the proprietors aod the agent 
of a firm for the rent of a godown hired by 
the agent. The Munsiff granted a deoree 
against the agent. Against this deoree the 
agent appealed, but the plaintiff did not appeal, 
nor did he raise any objeotion to the deoree 
under s. 561 of the Code. The lower appellate 
Court held that the proprietors, and not the 
agent, wero liable and that it had do power to 
pass a deoree against the proprietors. Held, 
op second appeal, that the plaintiff was en- 
titled under s. 622 of the Code to ask for a 
revision. Hdd % also, confirming the deoree of 
the lower appellate Court, that it was not open 
to the Court to grant aDy relief to tho plaintiff, 
inasmuch as the granting of suoh relief was not 
necessarily incidental to the relief granted to 
the agent who had appealed. 8ETH BlNDRA- 
BANDAS V. MOTI Lal, 3 N.L.R. 83. (28 M. 

329, F ; 27 A. 23, 28 A. 95, 18 B. 520, 31 C. 
643, 9 C.P.L.R. 62, 14 C.P.L.R. 46, R.) 


(5465)— 0. 41, r. 22, s. 141 (=ss. 561 an , 
647), Civ. Pro. Code, 1882) — Suit on bond exc 
cuted by first defendant tose oni defendant ich 
transferred it to plaint (f— Decree in i owe 
Court against second defendant only—R (V isio\ 
petition to High Court under s. 25, Act IX o 
1887 {Provl. S. C. Courts ) — Memor-andum o 
objections, fil m of — Procedure — High Court' 
powers. In a suit on a bond, executed by Ih 
first defendant, in favour of tho second de 
fendant, who transferred it to the plaintiff, thi 
lower Court gave a deoreo against the seoonc 
defendant only , against which be presented f 
teviaion petition under s. 25 of Aot IX o 
1887 ; held that s. 647 of the Code enables the 
High Court to apply to revision potitions o, 

this kind the procedure applicable to an appeal 

and that a memorandum of objootious. lies ic 
auoh revision petitions ; and that, even aparl 
from the memorandum of objection, tho words 
of 8. 25 of Aot IX of 1887 are wide enough tc 
empower the High Court, having all the parties 
before it to transfer the liability from one d* 
fendant to another, even without application bv 

Hr.;™*" •• *™* ’ 

(J 5 r 66) ^° l 1 ’ , s - 14fi < = «• 561, 58J 
(a). Civ Pro Code, 1882 ) — Limitation Act, s. £ 

eA—'n? ^ U ”‘ Cf nh 'i ectlon inmjffii ently name 

default An 1 , bel " 9 " Mdi 9 °' ,d lo, 

d$ '™ u -Apvtal m mo also imuffi:imily s'amLa 

' be "' g °' Uya gains: an order— ^Vo 
case for extension cf time— A memorandum 

to bi°° n 0 n 8 ffi fil6d , b , y the re 8 P on< lent wa9 
to be insufficiently stamped by the 1 

fK P6 | « ® Coucfc » whioh fi*ed ^ date 

VtlmT w* t0 b f 9 f ade g ° 0d * The addi1 

that t^ P TV 0t ,urn ' 8hoc >. on the grt 

mhe the had been move 

revise the order deolaring that the objeo 


Ciy. Pro. Coda (Acts Y of 1908, XIV of 1882 

X of 1677, XXIII of 1861 and VIII of 

1859)— co;if in wed. 

was insufficiently stamped ; and the memo, of 
objections was, in consequence, dismissed for 
default. The appeal against the appellate 
order was also insufficiently stamped. Held 
that the order rejeotiDg the objeotion as under- 
stamped after default made to pay the duty 
ordered, is an 14 order” and not a 14 deoree” 
aod it is an order against whioh no appeal is 
provided by the Civ. Pro. Code. Even if it be 
taken to be a deoree, and appealable bb suoh, 
the High Court, in appeal, should not inter- 
fere, unless it is established that there was in 
faot no default or that there was sufficient 
oause for excusing the default. The failure of 
the party to obey an order for the filing of 
additional Court-fees is a default, irrespective 
of the legal merits of the order, and it affords 
no sufficient grounds for excusing suoh default, 
that the party considered the order to be wrongl 
The prooedure of a Court oannot be regulated 
by wbat may be the opinion of a party or by 
what he may hope to establish against the 
opinion of the origioal Court in appeal. There 
having been a wilful disobedience of an order in 
this oase, the dismissal was but propot. If a 
party feels himself aggrieved by any stamp- 
order, he may, within the period allowed for 
oomplianoe therewith, move a higher Court 
against it but if he has not suooeeded in getting 
the order set aside by the last date find for 
obedience, the party must obey the order, or 
subjeot himself to a valid disposal of the oase 
on the ground of his default. 8. 552-A of Civ. 
Pro. Code, has no applioation, inasmuoh as the 
UDder-stamping was deliberate, and not due to 
any mistake ; aud this is nos a oase in whioh 
it will bo propor to allow any extension of time 
under s. 5 of the Limitation Act. The appeal 
to the High Court is under-stamped. No oppor- 
tunity need, howover, be given to the appellant 
for making good the defioienoy in the HighCourl, 
for two reasons, namely, the appeal does not lie 
and it oould not now be stamped within the 
period allowed by the law of limitation for its 
due institution in the Court. GHASIRAM v. 
JHINGWA, 4 N.L.R. 168. 

(5467)— O. 41, r. 22,0. 20, r. 5— See APPEAL 

—Objections by respondents, 8B. 869. 

(54691-0. 41, rr. 22, 23 («Cto. Pro. Cod#, 
188 'J f jvS 561,^662 ) — No decisioti against respond • 
^ Where. a suit was dismissed on the ground 
that the plaintiff had refused to amond the 
plaiot, and where no point was decided against 
the defendant, field that the defendant oould' 
not support the deoree of the lower Court in 
Appeal since s. 56 1 of the Civ. Pro. Code, did 
not apply, and that suit should be remand- 
ed under s. 662. Ram ADHaR v. RAM 

Shankar, 26 A. 213-A.W.N. 1903, 836. 

(5469) — O. 41, rr, 22, 95 ( = «. 561 and 566, 
Ctv. Pro. C ode, 1892)— Suit for possession— 
Appeal from decree of Lower appellate Court- 
Remand t j the lower appellate Court— Freeh 
enquii y Lower Appellate Court a warding were 
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Civ. Pro. Code (Acts Y of 1908. XIV of 1882 
X of 1877, XXIII of 1861 and VIII of’ 
1869) — continued , 

than the original decree when plaintiff not 
appealing— Vtlidity.— The plaintiff sued the 
defendant, the proprietors of an adjoining 
estate, for recovery of possession of certain 
lands, after determination of the boundary 
between the twoestates. The Munsiff partially 
decreed the suit. The defendant appealed, 
but plaintiff neither appealed nor filed any 
objection against the decree of the Munsiff. 
The deoree of the Munsiff was modified by the 
lower appellate Court in favour of the defend- 
ant, and thereupon, the plaintiff appealed to 
the High Court, whioh remanded the oase and 
direoted a fresh investigation to be made by the 
Civil Court Amin by comparison of the maps, 
of both the parties. After a fresh enquiry, 
the lower appellate Court passed a deoree in 
favour of the plaintiff, giving him more lands 
than he reoovered in the first Court. Held , on 
appeal to the High Court, that, as the plaintiff 
had not appealed from the judgment of the 
Munsiff, the lower appellate Court bad no 
power to award him more than he reoovered in 
the Munsifl's Court. AGILUL HOSAIN v. 
DiNO Nath Dutt, 34 C. 996. (3 A. 643, D.) 

(64701-0. 41, rr. 22, 25, and s. 100 ( = Civ . 
Pro. Code , 1877, ss 561, 566, 584 )- Grounds 
for second appeal— Omission to try issue of fact. 

Where the Court of first instance gave a 
deoree to the plaintiff on one of the issues and 
the lower appellate Court, on appeal by the 
defendant, dismissed the plaintiff’s claim on 
that issue, held by the High Court, that the 
plaintiff, in defending the defendant’s appeal, 
could have laken objection to the portion of the 
fiist Court’s deoree, in respect of the issue 
deoided against, him or he might bave appealed 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIU of 
1859)— continued, 

s. 561, Civ. Pro. Code. Held that no memo of 
objections was necessary in the oase. KUPPU- 

sawmy chetty v. Samudra Vijia Nainar, 

4 M.L.T. 266. (28 M. 229, D.) 

(6472) -O. 41, r. 22, O. 43, r. 2. s 108 
( = ss. 561, 590, Civ. Pro. Code, 1882 )— Effect 
of latter section on former— Appeals from orders . 

8. 590 of the Civ. Pro. Code, makes appli- 
cable the procedure of s. 561 to appeals from 
orders, and a memorandum of objection will lie. 
CELLAMMAL v. VELAPPA NaICKER, 3 M.L.T. 
248 = 18 M.L J. 137. (21 A. 297, R.) 

(5473)— O. 41, r. 22 (i) — Re'pmdent — No 
cross-appeal or objection— Right of respondent 
to support i he decree on grounds decided o gainst 
him by Court below, — A respondent, although 
be may not have appealed against any part of 
the deoree, may support the decree on any of 
tbe grounds deoided against him in the Court 
below. It is only when he takes exception to 
the deoree that be is bound to prefer an appeal 
or take orose-objeotiona. SHANKAR LAL v. 

Madari Singh, 7 Ind. Cas. 484. 

(5474) — O. 41, r. 22 (1). (2), (3), (5 )-S<e 
Mad. act VIII OF 1865, 89. 76, 83, 27 M. 
543. 

(5475)— O. 41. r. 22 (l), (2), (3) (5 )-See 

Court fees act. 1870, ss. 4, 16, 25 M. 24 . 

(5476) — O. 41, r. 22 (I), (2), (3), (5)— See 
COURT Fees act, 1870, ss. 12 and 16, A. 
W.N, 1893, 55. 

15477)— O. 41. r. 22 (1), (2). (3). (5 )— See 
Mortgage— General, 4 Ind. Cae. 625 = 67 
P.W.R. 1909. 


- V U»!_LI UI UO Hill'll b uitvo auueaieu , _ / v , . . . _ 

Against it, and that, having forborne to do so, I (547 /-a) O. 41, r, 22 (1), (2). (3). (5) See 

he oould not im pugn the lower appellate Court i 8PECIAL OR SECOND APPEAL PRACTICE 

deoree with error for emitting to touch 1 he first J AND PROCEDURE IN SPECIAL APPEAL, A.W. 

~ * ‘ N. 1893, 69. 

(54 78)— O. 41, r. 22 (4)— Appeal dismissed 
for default — Memorandum of o fictions — Power 
of Court to deal wHh— Where an appeal is dis- 
missed with costs for default, the appellate 
Court may, under O. XLT, r. 22. sub-r. 4, deal 
with tbe memorandum of objections RAMAN 

alias Kuttan’s daughter Karthyayini 
V. TeeyyaN’SSON ram, 9 M.L.T, 217 = 9 Ind. 
Cas. S72. 

(5479)— O. 41, r. 22 (4 )— Appeal dismissed 
for non payment of propeer Court fee— Cross- 
objections, whether can be entertained after such 
dismissal of appeal- General rule— Exceptions 
— Court-fee — Appellant not able to pay Court fee 
on the whole amount ila m-d — Abandonment of 
part of claim, whether premissible— An appellate 
Court has no power to reject cress-objections 
on the merits without bearing the respondent 


Court’s finding on this question. GUMAN 

Bingh v. Bhujhawan Singh, A.W N. 1881, 

88 , 

(6571) — O. 41, rr. 22, 32, s. 66 ( = ss. 561. 
577, 317, Civ. Pro. Code, IBM)— Plaintiff 
suing for possession or return of purchase-money 
— Decree for possession — Appeal — Appellate 
Court decreeing return cf pur chase- money, 
legality of — Necessity for memo of objections . — 
The plaintiff's oase was that he purchased tbe 
plaint house at a Court sale benami in the 
name of the defendants. He sued to reoover 
Possession from the defendant or, in the alter- 
native, for the purohase-money paid by him 
for the house. The District Munsiff gave the 
plaintiff a decree for possession. On appeal the 
District Judge held that the plaintiff’s suit for 
possession was barred by s. 317, Civ. Pro. Code. 
He found, however, that tbe purchase- money 
had been paid by the plaintiff and gave him a 
decree for the recovery of such sums. Id 
second appeal by the defendant it was oontend* 
fid that he should not have granted the alter- 
native relief inasmuoh as the plaintiff did not 
Put in any memorandum of objections under 


on tne menus wi.uuu. ^ r . --- — ^ 

The general rule that oross objections cannot be 

entertained unless the appeal is decided on the 
merits is subject to only two exceptions, w., 
when the appeal is withdrawn or it is dismissed 
in default. Therefore, where an appeal is dis- 
missed, without a hearing, upon the ground 
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iv. Pro. Code 'Acts Y of 1908, XIV of 1882, 
X of 1877. XXIII of 1661 and VIII of 
1859)— continued. 

that the appellant baa not paid the Court-fee, 
the Court baa no jurisdiction to bear and deter- 
mine ihe orcss objections. An appellant, who 
baa olaimed a large amount in an insufficiently 
stamped memorandum of appeal, is at liberty 
on being required by tbe Court to pay Court-fee 
for tbe full amount claimed, to abondon part 
of bis claim aud to reel not it to Buoh an amount 
on which he can afford to pay tbe Court fee. 

Duni chand v azim Khan, 131 P.L.R 1911. 
(27 A. 151, Arpl. 

(5480) — 0. 4 1, r. 22 (61— See MAINTENANCE, 
7 led. Cas. 118. 

0 XLI, r. 23 ( = 1882, s. 862 = 1877, s. 562 

= 1899, s. 351.) 

See Remand. 

(5481) — 0. 41, r. 23 ( =Civ . Pro. Code, 1882, 
s. 562) — Remand of case -Power of appellate 
Court. — A case oau be remanded by an appel- 
late Court only under s. 562, Civ. Pro. Code. 

Mudun Mohun Poddar v Bhoggomanto 
PODDAR. 8 C. 923. [S'., 10 B. 398.] 

(5482) — O. 41, r. 23 ( = Civ. Pro. Code, 1882, 
8. 662)— Amending Art VI J of 1868 — Remand 
of suitt ex'ent of power of opoellate Court — 
Sale-certificate— Sale stattd io be subject to 
charge claimed, effect of.— Under s. 562 of the 
Civ. Pro. Code (XIV of 1882), as ameuded by 
Aot VII of 1888, an appellate Court has a dis- 
cretionary power to remand a caso where the 
Court of first instance mechanically reoords 
evidence on all the i-suts, and at the final 
hearing deoides ihe suit on si mo particular 
issue, without expressing any opinion on tbe 
other issues, if, in tbe circumstances of the case 
the appellate Court considers a remind desir- 
able. [F„ A. W N 1905, 159= 2 A. L. J. 
685 = 27 A. 691 ; R., 19 M. 157. 19 M. 422. 20 
M. 55, 12 C. P.L.R. 119. 22 M. 172, 12 C.P. 
L.R 45, 27 P.W.R. 1907, 2 P.R. 1908 = 12 
P. W. R. 1908 = 96 P.L.R, 1908, 5f> P R. 
1909=107 P. W. R. 1909=161 P.L.R. 1908, 
SO.L.J. 159.] Tbe moro faot of a sale oerti- 
fioate reproducing the order passed on a claim 
petition, that the properly is sold with notice 
of a claim that it is liable to a charge, will uot 
make suoh ohargo binding on the purchaser, if 
the claim has in fact no legal foundation. 
When the oharge is sought to be enforced; the 
said statement in the sale cert fioate cannot, 
therefore, be accepted as conclusive evidenco 
against the purchaser. RaMACHENDRA JOISHI 
v. HAZI KASS1M, 16 M. 207. [*\, 66 C. 76.] 

(5483)- O. 41, r. 23 ( = Cip. Pro. Code, 1882, 
s. 562), application of. — Tho section applies not 
ouly to a oaso in which the Judge of the Court 
of first instance has expressly exoluded evi- 
dence, but also to a case where the parties 
wero or may have been misled by tho aot of 
the Judge as to tho issues or tho evideuoo 
neoessary in tho ease. It would also apply to a 
case in which it was apparent that a Judge in- 
tended only to oonsider one issue, suoh as the 


Civ. Pro. Code (Aoti ¥ of 1908, XIV of 1882 
X of 1M77, XXIII of 1861 and VIII of 
1859) — continued . 

status of the plaintiff as an heir, or an issue of 
limitation ; and where the parties, owing to the 
view of the Judge on that point, did not tender 
or bring forward their evidenoe. (N.D.— Seethe 
dissenting judgment of Straight. J. t on this 
point at pp. 318—321.) MUHAMMAD ALLAH- 

dad Khan v. Muhammad Ismail Khan 
10 A. 289. ’ 

(5484) — O. 41, r. 23 ( = s. 562, Ctt>. Pro. Code , 
1882) — Merits and form cf ordtr — Court’s 
power to consider — Inconsistent pleadings — 

‘ Alleguns Contrania non auditor. ’—On appeal 
from an order of remand uuder this seotion, it 
is competent for the appellant to question the 
lower appellate Court’s decision on the preli- 
minary point. Though it is competent for a 
plaintiff to base his olaim alternatively upon 
two sets of laots, he cannot allege or honestly 
verify at the same time two sets of inconsistent 
faols. KHALAS v. KALYAN SINGH, 109 PR. 
1887. [Disc, it D., 1 P.R. 11903 = 1 P.L.R. 
R. 1903, 56 P.R. 1908, 99 P.R. 1902=141 P. 
L.R. 1902 ; Overruled , 2 P. R. 1909, P.B.] 

(54851 — 0. 41, r. 23 ( = s. 562, Civ. Pro. Code, 
1835) — Irregularity in iccordwg tvidence — Re- 
mand orcer whether, proper. — Per an irregula- 
rity in recording the evidenoe the case should 
uot be reversed and should not be remanded to 
the lower Court under s. 662. Civ. Pro. Code, 
1882. BUAGWAN DAS v. Jiwan, 43 P.R. 1898. 

(5496)— O. 41, r. 23 ( = s. 662, Civ. Pro . Code , 
1882) — in ong ordtr of remafid — Paver cf 
appellate Court. — Where an appeal is prefer- 
red agamst a remand-order under s. 662, the 
Court of appeal as soon as it finds that the 
remand was uot warranted by the terms of 
s. 562 (as not having been disposed of on a preli- 
minary point) should not enter upon the merits 
of suoh a remand order. MUSSAMMAT MAK- 
HAN DEVI v. ASA SINGH. 6 P.R. 1892. [R., 

1 P.R. 1903= 1 P.L.R. 1903, 38 P.R. 1903.] 

(5487)- O 41, r. 23 ( = Ciu. Pro. Code, 1887, 
s. 562)— IT/cngr order of remand— Duty of 
Chief Court . — The lower Court deoided a oase 
ou merits, but on appeal it wa9 remanded 
under s. 562. An appeal agaiust the remand 
order was preferred, and tho Chief Court hold- 
ing that the remand order was wrong desired 
also the truth of tho faot about whioh the 
remand order was made. SANT RAM v. 

Mussammat Mohan Debi, 96 P.R. 1898, 
F.B. 

(54881-0. 41, r. 23 ( = Cit\ Pro. Code , 1882, 
s. 662)— S. 662, tio bar to ss . 443. 444 and 589. 
— S. 562 of the Code of 1889 is not a bar to 
the exoroise by an appellate Court of the juris- 
diction conferred by ss. 443, 444 and 589. 
AHMAD MIRZA KHAN V. HlRA LAL. 23 P.R. 
1899. 

(6489)- O. 41, r. 23 ( = s. 562, Civ. Pro.Coia* 
1882) — Court's power to consider merits and 
forms of ordtr.— On appeal from au order ol 
remaud uuder this section, it is oompetent foe 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877. XXIII of 1861 and VlII of 
1859) — continued. 


the appellant to question the lower appellate 
Court’s deoision on the perlimnary point. 

Tara sixgh v. Gurditta. 40 P.R. 1887. 

(5490'- O 41, r. 23 ( = s. 562, Civ. Pro, Code, 
1882) — Appeal from remand order pending — 
Completion of proceeaings under order— Du y of 
Court. — Where before the hearing of the appeal 
against an order of remand made wrongly 
under s. 562, the proceedings under remaud 
order was completed, the appellant all through 
the proceedings not recognising the jurisdiction 
of the lower Court and not produoing his 
evidenoe, it was held that th6 appellant was 
entitled to a correot order from r.be appellate 
Court. SURJAN MaIj v. Bawa, 65 P.R. 1887. 

(5491)— 0.41. r. 23 ( = s. 562, Civ.Pro.Code , 
1882) — Ajpial dismissed on preliminary point — 
Second appeal -R-vrsal — Reman i order.— 
Where an appellate Court dismissed an appeal 
on a preliminary point and the Court of second 
appeal reversed the decree, it should remand 
the appeal for hearing on its merits to the 
lower appellate Court. RAM DlTTA v. 
ALLAYAR, 08 P.R. 1887. [£., 56 P.R. 1908.] 

(5492)— O. 41, r. 23 ( = $. 562, Civ. Pro. Code, 
1882) — Small came suit— Remand order- Power 
of Chief Court. — In an appeal against theremaud 
order made by a Distriot Judge under s. 562 on 
an appeal from a small oause suit, it is compe- 
tent for the Chief Court to consider the decision 
of the Distriot Judge on the merits of the preli- 
minary point and it need not confiae itself to 
the procedure followed by the District Judge 
in remanding the case. BHAI W4ZIRA v. 
CHOHAR MAL. 83 P R 1895. F.B. [ Disc.&D ., 

I P.R. 1903=1 P.L.R. 1903 ; Cited & R., 33 
P.R. 1902 = 24 P.L R. 1902; R., 1 P.R. 1903 = 

1 P.L.R. 1903, 99 P.R. 1902 = 141 P.L.R. 
1902.] 

(5493)— O. 41, r. 23 {=old s. 562 )— Unquali- 
fied right of appeal— Carrying out of order before 
appeal — Effect. — 8. 688 gives an unqualified 
right of appeal against a remand order under 
e. 562, Civ. Pro, Code, and the simple circum- 
stance that the party has submitted to the pro- 
ceedings under the remand or that the remand 
order had been oarried by the lower Court will 
not in any manner restrict or justify the appel- 
late Court in declining to hear the appeal. 
GHULAM JlLANl V. GHUBAM HAIDAR KHaN, 

89 P.R. 1891. [R., 14 P.R- 1904 = 140 P.L R. 

1904; Overruled , 2 P.R. 1908, F.B.] 

(6494)— O. 41, r. 23 ( = s. 562, Civ Pro.Ccde , 
1862) — Misopp licaticii of — Warning against. 

The attention of the Court is drawn in this 
oa8e to the injuries arising from the misapplica- 
tion of this seotion. SENAH GUD V. SAHIB 
GUL, 63 P.R. 1890. 

(5495) — O. 41, r. 23 ( = Civ. P' 0 . Cede, 1882 

9, 562)— Preliminary point, meaning of.— me 

words “ preliminary point ” in the seotion mus 
be taken to refer to some point either collateral 
to-the merits whioh precludes their defcermina 
tarn, altogether, or to some particular question 


whioh though relating to the merits preoludes 
their general determination. GOV1ND Rao 
SONU GHATATE v. SUPAJEE, 12 CPLR 43 
116 M. 207. F.; 17 C. 168, Not F.) 

(5496)— O. 41. r. 23 ( = dv. Pro. Code , 1682, 
s. 562) Saif not disposed of on preliminary 
point— Ltgalily of r, man d~ Ob fiction to ouler 
! of lemand after pas>i g of decree.- Where a suit 
has Dot been disposed ot on a preliminary point 
so as to exclude evidence of faot whioh was 
essential to the determination of the rights of 
the parties an order of remand by the appellate 
Court under s. 562 for a seoond decision is not 
legal. An objection to an order of remand made 
without jurisdiction pan be taken in appeal from 
a deoree passed on an enquiry held after the 
remand though the order itself may have been 
appealable and has not been appealed against, 
MANSUKBDASS v. MT. GlRJA BAI, 5 C.P.L R. 
116. (12 A. 510, F.) iR , b C.P.L. R. 77.] 

(5497) — 0. 41, r.23 ( =s. 73. Act VIII of 1859) 

— Discretion of Court to make persons not befoic 
it — Parties to a suit. — 8. 73. Act VIII of 1859, 
is permissive, not imperative. Tbe Deputy 
Collector in this case was held to have exercised 
a proper discretion in refusing to bring the 
present raJockdars before the Court on tbe plain- 
tiff’* application, after his case bad been gone 
into, when he did not 6ue (hrm before, although 
they were :be parlies from whom, il he succeed- 
ed in bis suit lor posf-e-eioi*, be would bave to 
recover possession, and when for this v^ry reapon 
the t-un could uot duly crocked w thrut. iho-*e 
parties b»ing present. POKAN MUNDUL MOL- 
LAH v. SH-M CHAND GHOSE, 1 W.R 228. 


(54981—0. 41, r. 23 ( = s. 662, Civ.Pt o.Code, 
82) as amendtd by s. 49 of Act VII of 1888 — 
.mand — Preliminary point— Su>t decided 
thie erence to some only of several issues f ram- 
, after recording all the evidence— Difference 
\ ween s . 562, Civ. P>o . Code, as it stood before 
■d after its amendtment by s. 49 of Act VII cf 
88, pointed out and explained.— A shop wap 
xrtgaged by G and M (deceased), whose repre- 
ltatives were de/eudants 8 to 12, to G R 
leased), whose representatives were defend- 
4 to 7. Defendants 4 to 7 sub-mort- 
to defendant 3, who sold his mort- 
-a rights to defendant 9, who sold 
shop to defendant 1. In 1902, R purchae- 
he equity of redemption from defendants 
12 and sued defendants 1 to 12 for pos* 
on as mortgagors of the said shop. The 
Court framed six issues, but the main 
ention was whether defendants 8 o 12 
already sold their rights to G R in 1869. 
Munsffi found the sale of 1869 and the 
B . e ive proprietary titles of defendants 1 
■j Droved and eo dismissed the sun. On 
al the Divisional Judge, finding the sale 
ifi9 not established, remanded tbe case 
r s. 562, Civ. Pro, Code In appeal to 
'hief Court, it was contended that (1) the 
was not decided by the first Court on a 
minary point and <3) the sale of 1869 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882 
X of 1877. XXIII of 1861 and VIII of 
1859) — continued . 


to G B wae not proved. When the case 
came on before the single Benob, the appel- 
lant’s pleader gave up the first ground of 
appeal and stated tbe form of remand was 
oorreot. But tbe oounsel of the respondent 
insisted that this was not so. The single 
Bench, consrquently, referred the case to the 
Division Bench for giving a definite ruling. 
Held, that the fir3t Court disposed of the case 
on a preliminary point, within the meaning of 
e. 569, Civ. Pro. Code, as amended by s. 49 of 
Act VII of 1888, althouh evidenoe was recorded 
on the whole case. Also, the difference between 
the provisions of s. 562, Civ. Pro. Code, as they 
stood before and after their amendment by 
s. 49 of Aot VII of 1888 was pointed out and ex- 
plained NAWARU RAM v. RELCJ MAL, 27 P. 
W.R. 1907. (99 P.R. 1902. 9 A. 30. 27 A. 691, 

16 M. 207 and 22 M- 172, F.\ 109 P.R. 1887, 
89 P.R. 1891, F.B.; 43 P.R. 1902, Civ. App. No. 
535 of 1902 (Unpublished), 49 P.L.R. 1905, 
Rd.D.\ 89 P.R. 1891, F.B , Doubled.) [ft., 
2 P.R. 1908.] 

(6499)— O. 41, r. 23 ( = Ciu. Pro. Code, 1892, 
s. 662) — Issues of preliminary nature — Custom 
— Alienation— Anctstral property — Bhandari 
Khatris of V air twal village, Tam Taran Tahsil, 
Amritsar District. — When the Court of first 
instance disrrnssos plaintifl'a suit to set aside 
gift of anocstral property, holding that (1) the 
land in dispute is not ancostral; (2) the plaintiff 
cannot, by oustom, objeot to the alienation, 
and (3) the suit is time-barred, and the Court 
of appeal upsets the finding on Lhese points, it 
is competent to remand the suit under s. 562 of 
the Civ. Pro. Code. Found that the plaintiff 
on whom the onus lay, had failed to prove a 
oustom whereby Bhandari Khatris of Vairowal 
village, Tarn Taran Tahsil of the Amritsar 
District are prohibited from alienating anoestral 
property without the consent of collaterals. The 
fact that some Khatris, who own land in a 
village, are described in the Rovenue Reoorda 
as lihu l kasht does not prove that they are 
agriculturists in tbo sense that they are depen- 
dent on agriculture. Tho rccord-ofrigbts 
cannot operate to make a proprietor an agricul- 
turist and subjeot to customs whioh govern 
agriculturists. A non-agrioultnrist proprietor 
is bound so much of the reoord-of-rights as 
deals with pre emption and similar customs, 
but in matters of succession and alienation ho 
cannot be bound by oustom and Hindu Law at 
the same time. Tho Riwaj-i Am of the Tahsil 
though attested by land holding non-agricul- 
turist Khatris, doce not make the oustoms as to 
succession and alienation applicable to them. 
It does not follow that because a Khatri family 
follows agricultural pursuits it adopts tbo 
genoral oustom of agriculturists. Harnam 
Bingh v. Devi Chand, 117 P.L.R. 1901 = 107 
PR. 1901 

(5500) O. 4 1 , r. 23 ( = s. 562, Civ . Pro. Code , 
1882)— Remand— Appeal from order of remand 
after decision cf the suit in accordance therewith, 


—Held that no appeal will lie from an order of 
remand passed under s. 662 of the Code of 
Civil Procedure, if suoh appeal is filed after the 
suit has been deoided in compliance with the 
order of remand and no appeal iB preferred 
from the deoree in the suit. GULZABI MAL v 
Kabir UN-NISSa, A.W.N. 1908, 76 = 5 A L J. 
270 = 30 A, 191. (29 A. 659, 32 C. 1023, F.) 

(55011—0. 41, r. 23 ( = s. 572, Civ. Pro. Code, 
1882 )— Order of remand passed by a single 
Judge of High Court -Whether “ judgment 
Letters Patent, s. 15 — Appeal — An order of 
remand passed by a single Judge of the High 
Court, under s. 562, Civ. Pro. Code, 1882, is a 
“ judgment ” within the meaning cf e. 15 of the 
Letters Patent, becauee suoh an order disposes 
of the suit, and, therefore, an appeal lies from 
euoh an order. GOPINATH PATI v. MOHESWAB 

Pradhan, 35 C. 1096. 


(5502) O' 41, r. 23 ( = s. 562 cf Civ. Pro. 
Code, 1882) — Suit for posstssiun -Act XXII of 
1886, s. 108, cl. ( 10 ; \Oudh Rent Act\- Jurisdic- 
tion— Objection under s. 124 (d) ,Act XXII of 1886 
( Oudh Rent Act) — Second appeal— Remand.— 
In a suit for possession the Court of first in- 
stance, holding that the suit was not oognizable 
in the Civil Court returned the plaint to be 
presented to the proper Court. The Court of 
first appeal held that the suit was cognisable in 
a Civil Court, and remanded it under s. 662, 
Code of Civil Procedure. On appeal from the 
order of remand respondent objeoted that an 
objection that the order of subordinate appel- 
late Court bad been direoted to a Court whioh 
was not competent to entertain the salt, could 
not be taken in second appeal, in view of 
s. 124 D, Aot XXII of 1886 (Oudh Rent Act):— 
Sell, that s. 124 -D did not apply :—Held 
further, that where the right of succession is 
disputod the oase cannot fall within ol. GO), 
s. 1 09 of the Oudh Reut Aot and the oase is 
oognizablo by tbe Civil Court. KlSHBN KUER 
V. Mahant Bajrang Das, 1 O 0. 172 (8.0, 

No. 254, Dissented from ) [D., 1C O.O. 23.] 

(6503)— O. 41, r. 23(-s 662, Ciu. Pro. Cod 0 . 
1882) — 4r6if*nfton — Appeal form decree 6 a$ 9 d 
on award— Further reference to arbitration — 
Bad award — Bernard. - On appeal from a 
deoree based upon an award, the parties agreed 
to refer the matters in dispute again to 
arbitration. Tho second arbitration, however, 
proved infruotuous, the Court holding that the 
award oould not be sustained. Hell, that the 
lower appellate Court was right, under these 
oiroumstanccs. in remanding the oase to the 
Court of first instanoe under s. 662 of the Code 
of Civil Procedure for disposal on the merits. 
RAHIM Baksh V RAMNATA. A.W.N. 1909, 
164 = 2 A. L.J. 477. 

(55°4)-0. 41, r. 23 ( = *. 562. Civ.Pro.Code, 
1882 )- Order of remand, legality cf - First 
Court not con fanning to provisions of s 202 of 
Act II of 1901 {Tenancy l— Loner appellate 
Court's order of remand directing First Court 
to conform to those provisions.— Plaintiff, • 
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Zemindar, sued in a Munsiff’s Court to ejeot 
defendants as trespassers. They set up a right 
of oooupanoy and denied the plaintiff’s title to 
ejeot them. The Munsiff gave a deoree to 
plaintiff, finding the contention of the defen- 
dant to be untrue. The District Judge, on 
appeal by the defendants, remanded the suit to 
the Munsiff, holding that the latter ought to 
have taken aotion under the Agra Tenanoy Aot. 
(g. 202, Aot II of 1901). Held, on appeal by 
the plaintiff against the order of remand, (1) 
that the order of remand was illegal, the suit 
not having been deoided by the Munsiff on any 
preliminary point, and the District Judge 
having reversed the deoision of the Munsiff 
on any preliminary point, (2) that the Munsiff 
ought, under s. 202 of the Agra Tenancy Aot 
to have required the ’defendants to institute a 
suit in a Revenue Court, within three months, 
for a determination of the question raised by 
them ; the Munsiff not having done so, the 
District Judge ought, in appeal, to have follow- 
ed this course and not to have remanded the 
suit. The High Court, under the oiroum- 
stances, made the order which the lower appel- 
late Court ought to have done passing a 
written order under s. 202 of Act II of 1901. 
directing the defendants to institute a suit in 
the Revenue Court. JAGAN NATH v. BHA- 
WaNI, 21 A. 167 = A.W.N. 1904, 203. 


Civ. Pro. Code (Acta Y of 1808? XIV of C * Urt 
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U fcxst 


(5505)— O. 41. r. 23 ( = Civ- Pm. Code, 1882, 
s. 562 ) — Appeal from remand order— Findings 
of facts and findings of law, effect of.-— On an 
appeal from an order under s. 562, Civ- Fro* 
Code, the High Court must accept the find- 


Court-— Remand by High Court -Duly of lower 
appellate Court before remanding suit to firH 
Court— Procedure under Civ. Pro Cad* 
f * this ease, the Court of firsc'insUaco 

had disposed of the suit on the grounds, res 
judicata and limitation. On appeal, without 
going into the question of limitation, the lower 
appellate Court upheld the deoision on ‘-the 
ground only of res judicata. On seoond appeal 
holding that the suit was not barred by 
res judicata, the High Court remanded the 
case to the lower appellate Court for disposal 
on the merits, and that Court, on receipt of 
tne remand order, at once reversed the first 
Court’s deoree, without reference to the point 
of limitation, and remended the suit for trial 
on the merits by the first Court. On appeal to 
the High Court from this order of remand held 
that the order was unauthorized by s. 562 of 
the Civ. Pro. Code. The remand order of the 
High Court left the whole case open to the 
lower appellate Court, and before reversing the 

first Court’s decree and remanding the suit to 

that Court, the lower appellate Court was bound 
under s. 562 of the Code, to have determined 
whether the decision of the Court of first' 
intance on the point of limitation was right 
or not. RAISINGI v. BALVANTRAO, 41 B. 668. 


) f LU t? XllgLi vjULii-y ^ 

ings of fact of tho Court which made the order 


that Court being a Court of first appeal, provi- 
ded there is evidence to support them. It is 
otherwise with regard to conclusions of law. 
Where the High Court has deoided a 9 ue9 * lon 
of law on an appeal from an order un er s. ' , 
Civ. Pro. Code, that deoision of the 
law would be final for all purpoe.. i wj the su t 


00 nuttl i ul , 

and in any appeal wh.oh might be aubsequently 
made to the High Court. G A ORI SHANK 
v. KARIMA BUM. 15 A 413=.A.W.N.189 3 , 
178. (8 C. 172, R ) [F. . 6 M.M. 198, Appr, 

20 A. 42 = 17 A.W.N. 1951 ™ P - L ' K - 

1 P.R. 1903 = 1 P.L.R. 1903.] 


(6506) -O. 41, r.i3.J‘Civ.Pro.CofaAct 


(55081—0. 41, r. 23 (=s. 562, Civ. Pro. Code 
1882 ) — Bengal Tenancy Act ( VIII of 1885)’ 

s. 52 —Abatement of rent — Measurement— Dis- 
possession by paramount title .— When the deoi- 
sion of the first Court is not based on any preli- 
minary ground, the lower appellate Court has no 
jurisdiction to set aside the deoree of the first 
Court under s. 562, Civ. Pro. Code, 1882. 8. 52 
of the Bengal Tenanoy Aot is not exhaustive ; 
that is, it is not the only provision of law 
under which abatement of rent oan be olaimed 
(3 C.W.N. 225, 7 C.W N. 93, R.) When the 
tenant is dispossessed of a portion of the land 
comprised in his tenanoy, by a person olaiming 
under a paramount title, he is entitled to a 
reduction of the rent. Rani Dasi v. ASUTOSH 
ROY CHOWDHURY, 6 Ind. Cas. 206. (10 W R 
120. 1 B.L.R. A.C. 87, 12 W.R. 109, 21 C* 
1005, 21 I.A. 116, R.) 


xzvofmi I . «« ***£ . 

missal lor want of cause of * ring int0 the 

suit is dismissed without - ® lai ntiff has oo 
merits, on the ground that the plaintin ^ 

cause of aotion, the decisio o{ ^ 562 0 f 

minary point within the m _ an g reman d by > 
the Civ. Pro. Code, end - order^^. 


(5509) — O. 41, r. 23 — Remand by High 
Court to District Judge — Remand by District 
Judge to Munsif — Jurisdiction.— The High 
Court remanded a oase to the District Judge, 
under s. 562 of the Code of 1882. ' The District 
Judge, instead of oarryiog out the order him- 
self, remanded the case further down to the 
Munsif: Held, that the District Judge had no 
jurisdiction to remand the oase to the Munsif. 

rambaran Upadhia v. Kashi Upaddhia* 
6 Ind. Gas. 400. (21 A. 230, F.) 


uxaxj kj iv. tiu. TfANARAiUAu 

the appellate Court is leg*- ^ j 259. [£., 
RANGACHARIAR, 20 M. 25 bn- p.fc. 


KANGACHARIAR, w ~ 1908 = 96 P-L. 

a. P.R. 1908. F.B.-1S P*» w 19 b " 1908 = 161 
R. 1908, 56 P.R. 1908 = 107 P.W-« 


P.L.R. 1908.] 


1908. J 7 lfl82 

(5507)— O. 41, r. 23 


(5507) — O* 41, r. ‘ bv l 0 v)V 

i. 562 )— Issues left undecided oy 

C, II-H9 


(5510) — O. 41, v. 23 ( = Civ. Pro. Code. 1882, 
s. 562 )— Remand order, informal— Appeal.— 
When an appellate Court directs the Court of 
first instance to do what oould be directed 
only under a. 562, Civ. Pro. Code, but the order 
is informal in that the decree of -the first Court 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

is not set aside, the order, in substanoe, is one 
under s. 562, Civ. Pro. Code, and is, therefore, 
appealable. LALA Ram SARAN LAL v NEM 

Narain Singh, 6 C.W.N. 326. 

(5511) — 0. 41, r. 23 (=s. 562, Civ. Pro- Code, 
1882) — Remand — Preliminary point — Suit de- 
cided with reference to some only of several issues 
framed. — Held, that it is oompetent to an 
appellate Court to remand a case under s. 562 
where the Court of lir^t instance having framed 
issues and recorded all the evidence, has decided 
the suit with reference to its finding upon one 
or more of the issues framed by it, leaving 
other issues undecided. MATA Din v Jamma 
Das, A. W.N. 1905, 159 = 2 A. L.J. 685 = 27 A. 
691. (9 A. 30, Footnote, 16 M. 207, F.) 

(5512)— *0. 41, r. 23 (s. = 562, Civ. Pro. Code, 
1882) — Remand — Preliminary point. — An order 
for remand can only be passed under s. 562. 
when the Court of first instance has deoided 
the 6uit on a preliminary point and the deci- 
sion ol the first Court is set aside by the 
appellate Court on that point. A preliminary 
point is defined to be 'a point which is col- 
lateral to the merits of the oase, the deoision , 
upon which in one way may put an end to 
case on the merits and in another way leaves a 
subsisting case on the merits.’ TELU Ram v. 
LACHHI Ram, 49 P L.R. 1905. (109 P.R. 1887, 
F.) 

(5513)— 0. 41. r. 23 ( =s. 562, C iv. Pro. Code, 
188*2) Dismissal of a suit on a preliminary point 
— Power of appellate Court to remand the case 
— Suit by reversioner to set aside an alienation 
by proprietor in the presence of a minor adopted 
son. — Where a suit for sotting aside a salo by a 
proprietor brought by a reversioner was dis- 
missed on the ground that tho proprietor had 
validly adopted a boy and that the plaintiff was . 
therefore, not compotont to sue in the presonco 
of tho adopted boy, held, that tho suit was dis- 
missed on a preliminary point within the mean- 
ing of s. 562, and that tho appoilate Court 
was competent to remand tho easo for deci- 
sion on the merits. (109 P.R. 1887, 98 P.R. 
1887, 16 M. 207, 20 M. 25, R.) Reversioners 
have a locus standi to ouo for a declaration of 1 
the invalidity of a sale by a proprietor with ! 
limitod powers, in tho presenco of tho adopted 
son. if he is a minor. JiWA 81NGII v. KHa/.ANA 
B6 P.R. 1908. (24 P.R. 1877. F.\ 84 P.R. 1898, 
F.B.,80 P.R. 1902, JR.) 

(5514) — O. 41, r. 23 ( = s. 462, Civ. Pro. Code, 
18d2) — Remand — Preliminary point, what is 
— Liability for compensation— Amount of da- 
mages.— Whore by reason of the deoision on 
one or moro of tho issues recorded in the oase, 
thcro has boon no necessity for tho consider- 
ation of tho other issues, the suit was 
dismissed, on a preliminary point. Tho appel- 
late Court finding that tho issues considered 
wero wrongly deoided and tho suit wrongly 
dismissed, remanded tho oaso for disposal of the 
suit after consideration of the remaining issues* 
Jleld, that suit was properly remanded under 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882.. 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

s. 562. There were two questions in the case, 
viz., the liability of the defendant to compen- 
sate the plaintiffs, and the amount of damages. 
The Court of first inBtanoe held the plaintiffs 
were not entitled to damages and dismissed 
the suit on this preliminary point, Oa appeal, 
the Court of appeal held the plaintiff was 
entitled to damages and remanded the suit for 
ascertainment of damages : Held, the remand 
was proper. SALIM 8HEIKH v. NAZIR KHAN 
8 C. L.J. 159. (16 M. 207, F.) 

(5515) — O. 41, r. 23 ( = Cii>. Pro. Code , 1882, 
s. 562) Remand — Preliminary point. — A suit 
should not be remanded under s. 562 of 
Civ. Pro. Code when it is determined on a 
point which was the main issue of faot in the 
whole oase and a orucial question on the merits. 
A preliminary point is a point which is colla- 
teral to the merits of the case, the deoision 
upon whioh in one way puts an end to the oase 
and in another way leaves a subsisting case on 
tho merits. A LI MUDAMMaD v. RALA RAM, 
157 P.L R. 1903. (107 P.R. 1887, 43 P.R. 

1902, S.C. 35 P.L.R. 1902, 20 C. 425, R t ) 

(5516)— O. 41, r. 23 ( = s. 562, Civ. Pro. 
Code, 1882)— Remand order, validity of— Appel- 
lant not allowed to challenge the validity of the 
decision on which remand made.— Ilcid, that 
in au appeal from a decree passed alter a 
remand under s 562 of the Code of Civil Pro 
oedure, an appellant cannot be allowed to re- 
open the decision on whioh the remand is 
made. KOTPAL SINGH v. BHEO PraSAD 
SINGH, 10 O.C. 330. (8 A. 172, R.; 6 B.H.C. 

146, F ) 

(5517)— O- 41, r. 23 ( = s. 562, Civ. Pro. 
Code, 1682) — Preliminary point , meaning of— 
Remand — Suitd.cidrd with reference to some 
only of the issues framed .” — The only neoessary 
connotation of a preliminary point in s. 662, 
Civ. Pro. Code, is that it should suffice for the 
disposal of tho suit. Any point the deoision of 
whioh does not enablo the Court to deoide the 
suit is exoluded from the category of a preli- 
mary point. Abdul Gafar Khan v. Muham- 
mad Zl A-UD-D1N, 2 P.R. 1908, F.B =12 P.W. 
R. 1908 = 96 P.L R. 1908. (43 P.R. 1902, 16 

M. 207, 20 M. 25, 21 M. 172, 27 A. 691, 9 A. 
30, Footnote, 1 C.W.N. 340, R. ; 109 P.R. 1887, 
89 P.R. 1891, F.B., Overruled*) [ R ., 147 P.R* 
1908.] 

(5518)— O. 41, r. ‘23- See ACT XIV OF 1874, 
8. 6, 22 A. 405 = A. W.N. 1900, 157. 

(5519) — O. 41, r. 23 — Iu proceedings under 
the N.W.P. Tenancy Act, where the Court of 
first instance has failed to pass an order under 
s. 202 of the Aot, which it ought to have done, 
the appellate Court should, iu remanding the 
case to the Court of first instance, give instruc- 
tions to pass the order whioh it ought to have 
passed iu the first instance— See U.P. ACT II 
OF 1901, ss . 177 (e) and 195, 2 A.L J. 176« 
A. W.N. 1905, 46. 
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Cis. Pro Code (Acts Y of 1908, XIV of 1882 

X of 1877. XXIII of 1861 and VIII of 
1859 )— continued, 

(5520) O. 41, r. 23 — See COURT Fees 
iQQQ ^o 70, 80h ' n * arfc * 11 » 21 A - 178 = A. W.N. 

(5521)— — O. 41, r. 23 — Order of remand under 
s. 562, Civ. Pro. Code, order of appellate Court 
setting aside is a deoree — Limitation Aot, 
sob, II, art. 179 — Civ. Pro. Code, ss. 2, 562 — 

See Execution of decree— General. 

5 O.C. 301. 

(5522)— O. 41, r. 23 — See JURISDICTION OF 

Civil Courts, a.w.n. 1884, 74. 

(5523) — O. 41, r. 23 — Jurisdiction of two 
Subordinate Judges in same place — Remand 
order under — by one Subordinate Judge--Deoree 
passed by the first Court — Appeal from decree to 
second Subordinate Judge — See JURISDICTION 
OF SUBORDINATE JUDGE, 14 A. 348 = A.W.N. 
1892, 25. 

(5524) — O. 41, r. 23— See PRODUCTION OF 
DOCUMENT, 3 B.H.C, O.O. 66. 

(5525)— O. 41, r. 23— See RES JUDICATA — 

Miscellaneous, 30 M. 203. 

(5526)— O. 41, r. 23 —See SPECIAL OR 
SECOND APPEAL — ERRORS OF LAW OR 
PROCEDURE, 20 W.R. 188. 

(5527) — O. 41, r. 23— See SPECIAL OR 
SECOND APPEAL -r- RIGHT OF SPECIAL 
APPEAL, 2 W.R. 181. 

(5528)— O. 41, r. 23— See STAMP ACT, 1879, 
a. 37, A.W.N. 1887, 21. 

(5528-rz) — O. 41, r. 23— See NOS. 120, 121, 
371, 372.511, 545,1712, 1863, 1905, 1923-a, 
1926, 1927,1965, 1984,2338 a, 2341. 2412-a, 
2764-0, 2774, 2793, 2793-a, 3018, 3027, 3029, 
3029-a, 3052, 3177, 3195, 3197. 44/8, 5007, 
5468, supra AND NOS. 5652, 5871, infra . 

(5529) — O. 41, r. 23. s. 99 < = ss. 562, 578, 
iv. Pro. Codes 1882 )— Order of remand, trregu 


Civ. Pro. Code % 1882 )-Order of remand, irregu- 
lar— Breach of contract, suit ^ 

Obstruction, suit to remove. 
remanded lor fresh Inal, 

— the 


Oty. Pro Coda (Jets Y ot 1908, XIV of 1882, 

X o 1877 XXIII Of 1861 and VIII of 
1859) — continued. 

tenant, not merely the tenant in actual occu- 
pation, but also his landlord may sue for 
declaration of the right and the removal of the 
obstruction. Ram GOPAL Dey v. Raghtt 
NATH Ghoshad, 2 C.L.J. 496. [B. f 6 C.L. J. 

(5530)— O. 41, r. 23, s. 104, O. 43 r I t = ,s 
562, 588, Civ. Pro Code, 1882)— Appeal against 
remand order— Order as to costs —The appeal 
allowed by s. 588, Civ. Pro. Code, against an 
order of remand and under e. 562 extends to an 
appeal against a part of suoh order, e.g., an order 
as to costs. GHULAM JIDaNI v. GHOLAM 
Haidar Khan, 89 P R. i8B9. 

(5531)— O. 41. r. 23. s. 104, O. 43, r. 1 ( = ss 

66 j’ 538 mu ' Pr0, C ° d ' ! ' 1882 >— ^Peal from 

o e a ' eI ? and order is under 

s. 562, Civ. Pro. Code, in a case which is itself 

an appeal from an order allowed by s. 588 Civ 

Pro. Code, the order, even though it be one* 

remanding the case, is an .‘order that is not 

appealable. MATHURA NATH Ghose 

Nobin Chandra Kundu Biswas 24 c 77 i 

= i C W.N. 674. (10 C. 523, 3 A. 18, 7 B. 292 

D.) [F., 21 A. 291 = A. W.N. 1899, 68.] * 

(5532)— O. 41, r . 23, s. 104, O. 43, r. 1 ( = 
ss. 562, 588, Civ. Pro. Code. 1862)— Appeal from 
remand order— Chief Court's power to go into 
merits of case.— In an appeal under s. 588 (28) 
against a remand order under s. 562, as soon 
as it is held that the remand order appealed is 
not warranted by the terms of the section, in- 
asmuch as the case has not been disposed of by 
the Court ot first inetauoe upon a preliminary 
point, the Chief Court cannot enter upon, or in 
any way deal with, the spurious preliminary 
point, whioh the lower appellate Court had 
wrongly held to justify the remand order. 
IMAM BIBI v. GHULAM HUSSAIN, 38 P R* 

1908 = 86 P.W.R. 1908 = 177 P.L.R. 1908. ’a 

P.R. 1903 6 P.R. 1892, R.) 


upon — Parties 

—When a case was temauuou 
apparently under s. 562, Civ. Pr0 \^° A ess09 
ground that the deposition ot fc k tbe ’ 

recorded in the first Court di j rre gular. 
usual certificate, suoh remand n nroV1B j OD g 
because it was not authorised by a J ^ , jt ig 

of the Civ. Pro. Code J suoh a - ard does not 
cured by a. 578, Civ. Pro. Code .* f " e r 

ipso facto vitiate all P rocee ^ 1D 0 g n a brea oh of 
.remand. In a suit based P d by the 
contract, all parties who are * bio h 

breach, must join. may be 

relief is claimed on the ba *. persons injured 
maintained by any , of , * n d a msge done 
thereby, even though the tort other 

to land own ed by plaintiff ^ suit. (25 

persons, who are not parcie . . obstruo- 
C. 285, F .) When injury ** **** ligation 
tion to the exeroise of tne 0 f t he land 

Whioh affects the produofciv P from *he 

and endangers the receip 


(55331—0. 41, r. 23, s. 104. O. 43 r. 1 ( = 
ss. 562, 583, Civ. Pro. Code , 1882)— Act {Local) 

II of 1901 ( Agra Tenancy Act), s. 193 

Remand— Appeal.— There is no appeal from an 
order of remand, passed under s. 562 in a suit or 
proceeding under the Agra Tenancy Aot, 1901 
VlLAYAT HUSEN v. MAHARAJAH MAHENDRA 
CHANDRA NanDY, A.W.N. 1905, 108 = 28 A 
88. [F., 4 A.L.J. 469.] 

(5534 )-0. 41,: r. 23, s. 104, O. 43, r. 1 (=. 
ss. 562, 588, Civ. Prc . Code, 1882 )— Remand 
ord>r of —Right of appeal — Appeal after suit 
finally disposed of— Order, if may be impugned 

in apocal from final decision— Tenancy — Trans- 
ferability -Custom . — An appeal from an order 
of remand, pass under a. 662 of the Code, 
cannot be entertained if presented after the 
final disposal of the suit. (12 C. 45, D.) 
The right of appeal, given by s. 588 of the 
Code, from orders specified in that section 
ceases with the disposal of the suit. The 

incident of non-transferability was common to 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued, 

ordinary tenanoies of agricultural lands and 
tenanoies from year to year of homestead lands, 
before the passing of the Transfer of Property 
Aot ; and the party, alleging transferability, 
had to prove a custom of that effect. (2 C.W. 
N. 122, R.\ 7 B.L.R. 152, D.) Semble.— An 
order of remand under 8. 562 of the Code is an 
order which affeots the decision of the suit on 
the merits, and exception may be taken to the 
validity of suoh an order in an appeal from the 
final deoision. MADHU SUDAN SEN v. KAMINI 
KANTA SEN, 9 C.W.N. 895 = 32 C. 1023. [F., 

29 A. 659=4 C.L.J. 569 = A.\V.N. 1S07, 234, 

30 A. 191 = 5 A.L.J. 270 = A. W.N. 1908. 76. 7 
C.L.J. 107, R.\ 12 C. W.N. 590 = 6 C.L.J. 547, 
7 C.L.J. 553 = 12 C.W. N. 72, Note ; Dias., 30 A. 
479, F.B. = 5 A.L J. 447= A. W.N. 1906, 195 = 
4 M.L.T. 162.] 


(5535) — O. 41, r. 23, s. 104, 0. 43, r. 1 ( = 
Civ Pro. Code, 1882, ss. 562, 588 ,28)— Pre- 
liminary poiut— Power of Chief Court to con- 
sider merits of preliminary print — Registration 
Act I III of 1877), s 17 — Reccip*. operating 
as relinquishment of mortgage- rights, — The ex- 
pression “preliminary point ” in s. 562, Civ. Pro. 
Code, means a point which is collateral to the 
merits of the case, the deoision upon which in 
one way puts an end to tbo oase, and in another 
leaves a subsisting oase on tho morits. Held , 
that it is open to the Chief Court when hearing 
an appeal, under a. 588 (28), Civ. Pro. Code, 
from an order under a. 562 of the Code, remand- 
ing a case, whon the order is that of a Distriot 
Judge exeioising appellate jurisdiction, and the 
oase is a small cause one under Rs.500 in value, 
in whioh tho Distriot Judge’s deoree would be 
final, to decide upon the merits of the preli- 
minary point upon which tho first Court 
disposed of tho suit, and that its attention 
is not confined to tho question whether tho 
right procedure has been followed in ordering 
tho remand undor s. 562, Civ. Pro. Code, 
Reid, also, that in the prosont oase a point, 
which was a preliminary ono as regards some 
of tho defendants, ought to be treated as 
suoh for the wholo caso. A roooipt for Rs. 100 
or upwards to operate as a relinquishment of 
mortgage-right?, and as an acknowledgment 
that the mortgage has been redeemed, requires 
registration under s. 17 of the Registration 
Aofc, and, if unregistered, is inadmissible in 
evidence. Nand Lal v. GURDITTA Mal 141 
P.L.R. 1902 = 99 P R. 1902. 

(55361—0. 41, r . 23, s. 104, Q . 43, r. 1 ( = S5 
562 and 588. Civ - Pro. Code , IS82) — 0>d°r of 
remand— Whether a/ peal lies afUr suit is 
finally disposed of.— An appeal under s. 588, Civ. 
iro. Lode, cannot bo onlortained, if preferred 
aftor the suit has boon dually disposed of by tho 

lower Court. Kal.q Rvm v . r.uj BilaS, 4 



Civ. Pro. Code (Acts Y of 1908. XIV of 1885 
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(5537) — O. 41, r. 23, s. 104.0. 43, r. 1 (=, 
ss. 562 ana 588, Civ. Pro. Code. 1882 )— Appeal 
— Claims inconsistent— Plaint, order rejecting 
a decree— Appellate order admitting plaint, not 
a decree— Second appeal .— Where the Court of 
first instance rejected the plaint on the ground 
that it contained two inconsistent claims, and 
the Court of appeal held that the plaintiffs were 
entitled to press both claims in one suit, and 
directed the first Court to proceed with the 
trial of the suit on its merits :Beld, on appeal 
by the defendant, that the order of the Court 
of first instance was an order rejecting the 
plaint and therefore, a deoree, and the order 
of tho appellate Court was an order admitting 
the plaint which not being a deoree nor an order 
under e. 562, Civ. Pro. Code, was not appeal- 

able. Braja Lal Mitra v, Upendra 
Krishna Mitra, 6 C L.J. 214, 

(5538;— O. 41. r. 23, s. 104, 0. 43. r. 1 ( = 
.'S. 502 and 5S3. Civ. Pro. Code , 1892)— Ordi- 
nary apic il and appeal under s. 58 8 — Order of 
remand on aipeal — S<cond appeal — Where an 
oi\icr of remand under s. 662 is passed on an 
app-al under e. 5^8 of the Code, but not on an 
ordinary appeal from a deoree, a seoond appeal 
is barred under the concluding paragraph of 
9. 588. Raj Bhai v. Yakub ali, 120 p . r , 
1907. (24 M. 447. 18 A. 88,26 M. 518, R;6C, 
W.N. 585, ( Diss .) 

(55391—0. 41, r. 23, s. 104. O 43, r. 1 ( = 
Civ. Pro. Code, 1877. $$. 562, 588 (281— 
Remind -Oracr carried out— Appeal .— The 
High Court would not, iu an appeal from an 
order of vernaud under s 562 of the Civ. Pro. 
Code, open the question of the property of the 
order, where the Court to whioh the suit had 
been remanded had carried suoh order into 
effect and passed a deoree iu the suit. KARORI 

Mal V Sahodra. A. W N. 1884, 5. [R.. 30 a. 
479. F B. = 5 A.L.J. 447 = A. W.N. 1903, 195 = 
4 M.L.T. 162.] 

(5540) 0. 41, r.23, s. 104, O. 43, r. 1 ( = C»v. 

Pro. Code, 1877, ss. 562. 5b8 ( 2 ^) — Appealfrom 
order of remand— Order carried out before 
hearing of appeal. — Where, before the appeal 
from an order of remand of the lower appellate 
Court oamo on for hearing before the High 
Court, the Coure of first instanoe had oarried 

such order into effect and given the plaintiff a 

decree, held that, under these oiroumstances, 
the High Court would not open tho Question of 
the propriety of the order of remand. IKRA- 

Munnissa v. Muhammad Wazir, A. W.N. 

1882, 83. [Net F., 5 A.L.J. 447 = 30 A. 479= 
A W N. 190S. 195 = 4 M.L.T. 169, F.B.] 

(55411—0. 41, r. 28, s. 104, 0. 43, r. I 
( = Cu\ Pro. Code, 19S2, ss. 562, 5S8, cl. 28)— 
Ay pal against order of remand — Power of High 
Court. On an appeal .against an order andac 
s. 562 of the Code remanding a case, all that 
the High Court can do uuder s. 5S8 (cl. 28) is 
to consider whether, on the findings of faot by 
the lower appellate Court, the order of remand 



2377 


THE ALL INDIA DIGEST. 


2378 


Civ. Pro. Code (Acts Y of 1908, XIV of 183-2 

X of 1877. XX HI of 1861 and VIII of* 
18 M)— continued. 

was tightly made, and not to consider the facts 
on which the lower Court made the order of 
remand. NOIMnDLAH PRAMANICK v GRISH 
NARAIN MoOjnSHEE, 8 C. 674. [F., 12 B. 

589; R. 14 B. 14, F.B.] 

(55121—0. <11. r. 23, $. 104, 0. 43, r. 1 
{-Civ. Pro. Code , 1882, ss 562 and 588 (28)— 
Eemand Appeal against order of — Power of 
Chief Court to consider merits of preliminary 
.point. Held , by the Full Benon, that an 
appeal lies under s. 588 (28). Civ. Pro. Code, 
against an order passed on appeal from a 
deoree in an unolassed suit under Rs. 200 in 
value, remanding the suit for re-trial, under 
s- 662. The Chief Court, in dealing with suoh 
an appeal, is not confined to mere questions of 
procedure, but can go into the merits of the 
deoision of the lower appellate Court on the 
preliminary point, upon which the first Court 
disposed of Lhe suit, and the Court can decide 
that point on the merits. MAHA Ram v. RAM 
Mohar, 1 P.L.R. 1903, F.B. = 1 P.R. 1903. 
<85 P.R. 1895, F.B., 6 P.L.R. 1892, 3 A. 675, F. 
B., 5 C. 144, 17 C. 168, 14 B. 14, F.) 

(5548) — O. 41, r. 23, s. 104. O. 43, r. 1 — See 
Profits, suit fob, p.l.r. i900, 314. 

(5544)— O. 41, r. 23. e. 104, O. 43, r. 1 -Ste 
Remand, 185 P.L.R. 1901 = 28 P.R. 1902. 

(5545; — O. 41, r. 23, s. 104. O. 43, r. 1, 
s. 105 ( = ss. 562, 588, els. 28 and 591, Civ. Pro. 
Code, 1882) — Remand, questioning ilie validity 
of the order of — Appeal against ihe final decree, 
objection as to the remand order taken in. 
Held , that, although no appeal has been pre- 
ferred under s. 588 (28) of the Code against the 
order remanding a oase under s. 562, yet the 
validity of the remand order can be questioned 
in seoond appeal preferred against the final e- 
oree passed in the case. It is not necessary t a 
the appellant should appeal on other groun s 
as well : the appeal may be lodged agaius e 
final deoree solely upon the ground * 

remand order was illegal. 8RI 
Ram DAT, 9 O.C. 80. (12 A. 510. 22 A. 366, 

'18 M. 421, 18 A. 19, 14 B. 32, 28 G. 324, R- 
(5546) O. 41, r. 23. s. 104, O- 43, r. 1,5. 0o 
(=>Civ. Pro. Code, 1882, ss. 562, 588, cLs ' ' 
691) — Suit decided on merits y ro(eeding$ 

— Remand order and sutstquen p 
illegal and ultra vires — Second 
*fjV of remand order can be JL™* 1 . the fi ’ rgt 

Where a suit had been disposed 7 
Court on the merits, and not on of 

nary points so as to exclude J nd the 
faots, an appellate Court caI ? dero f re mand 
oase under s. 562. If any suo ^ g0 a i s0 

>a made, it is ultra vires and tbete . 

are all proceedings which are - 39=s 3 a. 

to (vide s. 564). IF., A.W.N. C . P .LR. 

L,J. 40 ; 12 AX J. 4«-A. 

H6, 18 M. 421, 30 VJ i> ,23A. 16’. 
^.1^. 1908, 195 = 4 M.L.T. 162 x M-I/-T- 
30, M. 54, F.B. = 16 The valid- 

263, 6 O.L.J. 547 = 12 he questioned, 

it* of suoh remand otW W* 3 0 4 


Civ. Pro Code (Acts Y of 1908, XIV of 1882, 

U)-°Q> 1877 '. XX ]H of 1861 and VIII of 

18o9) — continued. 

either by an appeal against the order itself 

HiPhc’ 58 , 8 / 28 ^ ° r in 8e00Qd appeal to the 
H *a h i C °" rt from fche decree ^ the suit, UDder 

8. 591. Rameshur Singh v. sheodin Singh 
12 A. 510, F.B. = A.W.N. 1890, 188. [R. 03 

C. 335, 18 A. 19 = 15 A.W.N. 134, 28 C 324 = 

5 C.W.N. 509. 11 A.W.N. 105, 14 a’. 348 9 

? V’r 8 ? ' ^'’t 29 A * 6&9 = A.W.N. 1907, 234 = 

4 A. I j.J. 569. ] 


(5547)--0. 41 r. 23, s. 104, O. 43, r. I, 5. 105 
Pro. Code, 1882, ss. 562, 588, 591)— 
Order m suit appealable under the Code, when 
may be questioned in appeal from decree.— An 
order in a suit passed under the Civ. Pr. Code 
from whioh an appeal lies under s. 588 of the 
Code but no appeal has been preferred, can be 
questioned in s. 59 1 in an appeal made from 
the decree in the suit, if the ground of objection 
is stated in the memorandum of appeal ; in 
other words, in order to take advantage of the 
provisions, the ground must be set out in the 
memorandum of appeal. Further, s. 591 does 
not enable a litigant to avoid limitation by 
comiDg up under s. 591 when the only ground 
of appeal is the order made under s. 562. 

8heo Nath sing v. ram Din Singh 18 A* 
19, F.B. = A.W.N. 1895, 134. (12 A. 510, 17 a! 
112, D.) [Diss., 9 O.C. 80, Note; F. t 36 C. 762 
= 10 O.L.J. 113; F., 22 a. 366; R., 12 C.P.L. 

R. 119, 19 A.W.N. 136, 30 A. 479 = 5 A L J 
447 = A.W.N. 1908, 195 = 4 M.L.T. 162 ; D., 22 
A. 430 = 20 A.W.N. 136, 4 M.L.T. 400 = A.W 
N. 1908, 242 = 5 A.L.J. 644.] 

(5549)— O. 41, r. 23, s. 104, O. 43, r. 1 
s. 105 ( = ss. 5G2, 588 (28), 591, Civ. Pro. Code, 

1882) — Remand— Limitation — Pre-emption 

Foreclosure of mortgage by way 0 f conditional 
sale. — Under s. 591, objection may be taken 
on further appeal against the decree passed in 
the suit by the lower appellate Court, to an 
order of remaod previously passed by it when 
no appeal was filed under 0. 588 (28) of the Civ. 
Pro. Code against the order. (14 B. 232, F.) 

In the case of foreclosure of a mortgage by way 
of conditional sale, the limitation for a suit for 
pre emption begins to run from the date of the 
expiration of the year of grace allowed to the 
mortgagor under Regulation XVII of 1806, 
RANGU RAM V. J OW ADA SlNGH, 82 P.L.R. 
1906. 

(5549) — O. 41, r. 23, s. 105 ( = ss. 562. 591, 

Civ. Pro. Code, 1882)— Second appeal— Objec- 
tion regarding remand order by lower appellate 
Court— Objection not taken in memorandum of 
second appeal. — An objection whioh may be 
heard under s. 591, Civ. Pro. Code, must be 
one set forth in the memorandum of appeal. 
Where an objection as to the order of remand 
by the lower appellate Court was not taken in 
the memorandum of second appeal, its validity 
could not be questioned in seoond appeal. 
TlIiAK RAJ 8JNGH V. CHAKABDHABI SlNGH. 

15 A. 149=A.W.N. }893, 14. [A 1 ,, 18 A. 19. 

ap t. 370 ; R ..12 O.P.L.R. 119.] 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877. XXIII of 1861 aod VIII of 

1959) — continued. 

(5550) — O* 41, r. 23, s. 105 ( = as. 562, 591, 
Civ. Pro. Code, 1882 ) — Point decided belore re- 
mand — No appeal against the order of remand 
— Whether can be pressed in second appeal — 
Practice — Applicability of art. 36, Limitation 
Act, 1908. — Where the question of limitation 
was deoided by the District Judge when making 
an order of remand, and the appellants did not 
appeal against the order of remand. Qucere : — 
Whether it is open to the appellants in second 
appeal to appeal against the dcoision on the 
question of limitation. (32 M. 318, Doubted ; 
18 M. 421, 14 B. 232. 14 A. 34S, 23 C. 335, R.) 
Art. 36, Limitation Act, does not apply to a 
suit for the value of jewels lost owing to the 
negligence of the defendants who are the ser- 
vants of the plaintiff and who have acknowledg- 
ed the liability. SESHU GURUKKAL v. SOMA- 
SUNDRA MUDALIAR, 7 M.L.T. 93 -5 lod. Cas. 
764. 

(5551) — O. 41, r. 23, s. 109 (=»fs. 562, 595, 

iv. Pro. Cede , 1882 ) — Final order — Prelimi- 
nary point— He e judioata — “ Evidence of essen- 
tial facts.” — Held, that s, 562 of the Civ. Pro. 
Code applies to a oase deoided on a point of law 
on suoh materials as are available before the 
parties prove disputed documents or adduoe 
oral evidence. On roferenoe to I.L.R. 17 A. 
112, held, that by the words “evidence of 
essential faots,” their Lordship meant evideuoe 
of faots essential to the disposal of the case and 
not merely osseutial to tho question which 
has been deoided. (17 A. 112, Ex pi. & D.) 
Held , further, that an order of remand which 
will not uooessarily have any effeot on the 
ultimate decision of the oase was not a fiual 
order within tho meaning of s. 595 of the Code 
of Civil Procedure. JAMNA PRASAD v. RADHA 
KISHEN, 11 O C. 169. (I O.C. 205, 2 C.W.N. 
ccoi, 15 B. 115, D.) 

(6552)— O. 41, r . 23. s. 109 ( = ss. 562, 595. 
Civ. Pro. Code, 1882 ) — App alto Privy Council 
— Order of remand under s. 562 ivliether a final 
decree . — Where a oase was remauded under 
s. 562 of the Code by tho Chief Court, the 
order of romand oannot bo said to bo a fiual 
deoree under s. 595, cl. (n), and an application 
for leave to appeal to tho Privy Counoii from 
suoh order will not be granted under a. 595, 
ol. (a) oven though tho valuo of tho suit is suffi- 
cient to warrant an appeal. SOHan SINGH v. 

Jahandad Khan, 52 P R. 1907 = 34 P.L.R. 
1908= 119 P.W.R. 1908. (1 A. 726, 25 A. 629, 

6 B. 260, 8 B. 548. R.; 17 A. 112, Expl.) 

(5553) — O. 41, r. 23, s. 109 («ss. 562, 595, 
Ctn. Pro. Code, 1882) — Order of remand not 
“ final decree ” within meaning of . — Tho plain- 
tiff brought a suit, the amount or value of 
the subject-matter of which was upwards of 
Rs. 10,000. Tho Court of the first instance held 
that the suit was barred by limitation, and dis- 

on that ground without dispos- 
ing qf the oase on the merits. On appeal by 
the plaintiff the Judioial Commissioner’s Court 
lound that the suit was not barred by limitation 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — contmued. 

and made an order of remand under b. 562 of 
the Code of Civil Procedure for determination 
on the merits. The defendant, desiring to 
appeal to Her Majesty in Counoil from the order 
of remand, applied for a certificate under s. 600 
of the Code of Civil Procedure Held, that the 
order of remand was not a final deoree within 
the meaning of s. 5S5 of the Code of Civil 
Procedure, and that the certificate could not be 
granted. TASADDUK RASUL v. FARSAND 

Husain, i O.C. 205, [R., n o.c. 169.] 

(5554)— O. 41, r. 23, ss. 109, 110 ( = Cit>. 
Pro. Code, 1882, ss. 562, 595, 596)—“ Cardinal 
issue ” term explained — Remand order. — A 

cardinal issue in a case is an issue whioh goes to 
the foundation of the suit, and not one whioh 
merely relates to a matter of procedure. Where 
a suit was held to be unmaintainable, without 
obtaining the consent in writing of the Advo- 
General, as the suit came within the 
purview of s. 639, but on appeal the suit was 
remauded under 6. 562 for re-trial upon the 
merits, held that tho deoision regarding that 
matter was rather a matter cf procedure than 
a matter determining a cardinal issue in the 
6uit. An interlocutory order, suoh as an order 
of remand, may be impeached before the Privy 
Counoil when an appeal is preferred against the 
final deoree in the oase. MUJTaBA HUSAIN v. 
JamaL-UD-DIN, 1 A.L.J. 26. 

(5555) — O. 41, r. 23, s. 115 ( = C»n.P-o. Code, 
1582, is. 562, 622) — Remand — Power of appcl • 
late Court after remand — Revision — “ Case.” — 
W hen a J udge has remanded a oase to the lower 
Court under s. 562 of the Code, it is not com- 
petent to him to entertain it in any shape until 
au appeal, if preferred, comes before him for 
deoision. If a Judge passes auy order in the 
suit after remand it is altogether irregular. The 
High Court has power to interfere by way of 
revision. It oanuot be objected that thu High 
Court cannot entertain the matter because there 
is no “ case” within the meaning ol s. 622 of the 
Code. Such au objection is untenable. TlLAK- 
dhari v. Gobind Prasad. A.W.N. 1883,171. 
[«.. 9 A. 427. 8 C.W.N. 313.] 

(5556)— O. 41. ? r . 23, 24 ( = ss. 562, 565, Civ. 
Pto. Code, 1882) — Decision on — Power 

of appellate Court to remand suit — Finality of 
order of appellato Court —Leave to appeal to 
Privy Council. — Suit to recover possession of 
property purchased by the plaintiff. Several 
dofenoes were raised. One was of a preliminary 
nature, vie., that there was misjoinder, and this 
was overruled. The next was as to the genuine- 
ness of a will. The Court of first instanoe took 
tho evideuoe and heard the oase. The question 
of will was deoided against the plaintiff and 
the suit dismissed. Tho other issues in the 
suit were not gone into. Oq appeal, the appal- 
1 ito Court held that the defendant was liable to 
account to the plaintiff and remanded the suit 
uuder s. 562, Civ. Pro. Code, for disposal on 
tho other issuea acoordiog to law, Held that 
that the remand contemplated by s. 562 was 
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<€iy. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859 — continued. 

one made in a case where the first Court dis- 
posed of the suit on a preliminary point so as to 
exolude the evidence of essential faofcs. That 
was not the present case. The only preliminary 
point was the misjoinder. The question as to 
the genuineness of the will on which the plain- 
tiff’s oase entirely rested was not a preliminary 
point so as to exclude evidence. The appellate 
Court had miscarried in puprorting to remand 
under s . 562 ani the case fell within s. 565 of 
the Code, which required the appellate Court to 
deoide issues on whioh the evidenoe had been 
taken. Held also that the decree of the appel- 
late Court (High Court) affirming the liability 
of the defendant to aooount to the plaintiff was 
final. The High Court should have granted 
the plaintiff leave to appeal to the Privy 
Council. SYED MUZHAR v. RaDHA BlBI, 5 
M.L J. 20, P.C. 

(5557)— 0. 41, rr. 23, 24, 25 ( = Civ. Pro. 
Coda, 1882, ss. 562, 565, 566)— Remand for 
fresh trial when illegal. — If the evidence on 
record is not sufficient to enable the appellate 
Court finally to determine the case, its duty is 
to prooeed under s. 565 or s. 566, Civ. Pro. 
Code, and it is not justified in remanding the 
suit for a fresh trial under s. 562, Civ. Pro. 
Code. Raghu Nandan Jha v.Jalpa Pattap, 

3 C.W.N. 748. 

(5558) — O, 41, rr. 23, 24, 25 ( = Civ. Pro, 

• Code , 1882, ss. 562, 565, 566; — Illegal order of 
remand, — Where the lower Court tried all the 
issues in a oase, that is, took evidenoe on them 
all, but came to a finding on only one of the 
issues, and the appellate Court reversing this 
finding remanded the oase under s. 562, Uiv, 
Pro. Code, for trial ol the other issues, such a 
remand is illegal. In suoh a oase, the *PP el “ 
late Court should act either under s. 6M, or 
s. 566, Civ. Pro. Code. A MM A v. OUNHUNNI, 

9 M. 353. 

(5559) — O. 41, rr. 23, 35 (-S5. 562.66 i6. Civ. 
Pro. Code, 1882)— Suit by tenant for 
-and damages— Finding of the Goa ,}.J 
instance against the plaintiff -as re gar n our i 

-never sal of that finding by the appellate Court 

— Order of remand , propriety of a 

decided on a preliminary point. - fcg as 

tenant for ejectment of the defendants^ 

trespassers and for damages, the g had 

instance having found that t P m j B8e d 

fftilnd try Mtahiic'n his tenancy right, di-m 


| Ciy, Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

(5660) — O. 41, rr. 23, 25 ( = ss. 562, 566, Civ . 
Pro. ' Code, 1882) — Remand, order of % where 
decision of subordinate Court on merits— Appel- 
late Court , power of — Remand of particular 
issues only allowable . — Where a subordinate 
Couro has dealt with questions arising on the 
merits of the case, no order of remand can be 
made by the appellate Court under s. 5S2, Civ. 
Pro. Code, but if the appellate Court is of 
opinion that there should be a finding upon 
any particular issue, or further evidence should 
be taken on any suoh issue, it may make an 
order of remand under s. 566, Civ. Pro. Code. 
RAKHIT MAHANTA v. PUDDO BauRI, 9 C.W. 
N. 64. 


(5561) — 0. 41, rr. 23 and 25 ( = Civ. Pro. 
Code, 1882, s. 562, 566) — Disposal of suit on 
merits — Legality of remand. — Deoiding a ques- 
tion of faot on insufficient grounds and dis- 
posing of a suit on a preliminary point are 
Dot convertible terms. 8o, where the Court of 
first instance came to a decision on eaoh of the 
issues whioh it had fixed, it could not be said 
that the Court disposed of the case on a preli- 
minary point, however imperfect its inquiry 
might have been or however erroneous its 
decision. The procedure in such a case is under 
s. 566 and not under s. 562 of the Code. 
DHIRAJSIN’GH v. MT KALO, 6.C.P.L.R. 77 r.R. # 
12 C.P.L.R. 119.] 

(5562)- 0. 41, rr. 23, 25 ( =ss . 562, 566, Civ . 
Pro. Code, 1882) — Power of appellate CourtUo 
remand a suit. — When a Court of first instance 
does not deoide a case on a preliminary point 
but raises all the issues and goes fully into the 
matters in issue, it is not open to the appellate 
Court to remand the case under e. 562, Civ. 
pro. Code, but if it thinks that the determina- 
tion of any particular question is necessary, it 
may make an order under s. 566, Civ. Pro. Code, 
AMBICA CHURN DaS V. KADA CHANDRA DAS, 

10 C.W.N. 422. 


failed to establish his tenancy rign^u. ^ ^ 

the suit without deciding t * found 

damages. But the ’“manded 

m his favour as regards his ti Code, 

the oase to that Court under s. « wcon g, as 
Held, that the order of r9man andin g the whole 
there was no occasion for rem : na9 muoh as 
oase to the Gourt of first instan , ^ a( . court 

the oase had not been aeoia . fc t0 have 

Upon a preliminary P 01 ®®' - ea fc o that Court 
referred to an issue as to dam g gmGH v * 
under e. 666 of the Code. «, u 157 = 27 A. 

®4aHUBIR BABAN, *.».«• 

100 . 


(5563)— O. 41, rr. 23, 25 ( = ss. 562, 566, Civ . 
Pro. Code. 1882) — Remand by appellate Court 
— Suit not disposed of on preliminary point — 
Jurisdict ion to remand — Admission of documents 
on appeal, — a lower appellate Court admitted 
certain documentary evidenoe which was pro- 
duced for the first time before it on the appeal, 
and thinking that it was necessary to have the 
case retried by the first Court in the light of 
that evidenoe in addition to the evidence 
already on the record, the Court set aside the 
decree of the first Court whioh had net dis- 
posed of the oase on any preliminary point, and 
remanded the oase under some inherent power. 
Held, that the lower appellate Court had no 
power to direct the remand and that the order 
must be set aside. PROMODINI CHOWDHU- 

rani v. Banga Chandra Datta, 9 ind.Cas. 
306. 

( 5564 )— O. 41, rr. 23, 25 ( = Civ.ZPro . Codes, 
1882, ss. 563, 66 6)— Remand of suit decided on 
Perils.— Suit decided on. merits and not on » 
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Civ. Pro. Code (Acts Y of 1908, X1Y of 1882, 

X of 1^77, XX1LJ of 1861 and VIII of 

185 i))— continued. 

preliminary point, cannot be remanded under 
p. 56<J. Civ. Fro. Code, but fresh issues should 
be formed and directed to be tried under s. 5G6, I 
Civ. Pro. Code. M.-\ MA v. MAUNG Shan, 
U.B R. 1897 — 1901, Yol. II, 307. (U.B.R. 

1892 — 1896, Vol. II, 53, R.) 

(5565)— O. 41, rr. 23. 25 ( = ss. 562, 566, \ 
( iv. l J ro. Code. 1882) — Com rad made on behalf | 
( f a junior — Joint Hindu family— Remand . — ! 
Tbo ruling in Mohori fiibt v. Dhxrmo Das 
(.these, I.L.R. 30 C. 539, P.C., only declares 
tn.il a contract made by a minor is void and 
not voidable, and does Dot apply to tbe case in i 
whioh a contract is entered into by person of 
full age on behalf of a minor belonging to a 
joint family. Where no new issues have to be 
framed, but only suob of tbe issues as the first 
Court left entirely undecided are to be deter- 1 
mined, the Court of appeal is justified in sending 
the case back under s. 562 of the Code of Civil 1 
Procedure. MEGHAN DUBE v. PR an SINGH, 

5 A L J. 14= A. W.N . 1908, 10 = 30 A. 63. (27 

A. 11, 631, II ) [ R ., Hi M.L.J. 752 = 7 M-L. 

T. 233 = 4 Ind. Cas. 383.] 

(5560— 0. 41. ? r. 23, 25 ( = s. Cu\ Pro. Code , ' 
1882, fs. 562, 566) Remand. — NVhou a Court 
of first instance had not dicided the suit on 
any prelimmarj ground, but tried the case out, 
the appellate Court has no jurisdiction to make 
an ordor of remand under s, 562, Civ. Pro. 
Code, but if a new Lsue has to be tried, it 
should prooeed under s. 566, Civ. Pro. Code, 

Ra.m luo Mon dal v. In dromon i Dasi, 3 C. 
W.N. 323. 


(5566-n) O. 41. rr. 23, 25 ( = Civ. Pro. ('ode, 
1859, s s. 351, 351) — Splittinu up of subject- 
matur of appeal as to tivo parts— Remand as to 
one portion under s 351 -Appeal rejected as to 
other portion— Proper course— Re mand of the 
vhole case under s. 354 — Where the subject- 
matter of an appeal was split into two portions, 
and the oaso was remanded as to one portion 
undoes. 35J. Act VIII of 1859, and the appeal 
rejected as to the other portion, it was hold, 
that the proper course was to remand the case 
under s. 354, Act VIII of 1S59 and upon return 
of tho record, to dispose of the whole appeal by 

one order. Manga v. Mussammat Gurjan, 

06 r n. lo/7. 


I55(i7) O. 41, rr. 23, 25 ( = ss. 562 ani 6( 
Civ. I to ( ((/(.’, 1882.)— Remand, ouler of I J re 
vnnai if point. —In a suit by tho daughter for L 
share under the Mahomedan Law of inher 
anoo in the estate of her dooeased father, ouo 
the questions for decision was whether 
custom daughters were excluded from inher 
anoem tho presence of a son. Tho Court 
Ijrst instance decided this question against \ 
daughter and dismissed her suit. The app 
late Court reversed this decision and remauc 
the ease under s. 562, Civ. Pro. Code, for tr 

ot the remaining issues. Held , that wher 
suit is decided on the merits on a partiou 
point, that point cannot be regarded ae a pre 
binary point, within the meaning of s. 5' 


CiY. Pro. Code (Acts Y of 1908, XIV of 1882*- 
X of 1877, XXIII of 1861 and VIU of 
1859)— continued. 

Civ. Pro. Code. Held, therefore, that the order 
of remand under s. 562 was wrong, and the 
appellate Court should have remanded the ease 
under s. 566 of the Code. MUBaRAK ALI v. 
MUSaMMAT RUKAYA BIBI, 4 O.C. 23. 

(5568)— 0 41, rr. 23, 25 — See LANDLORD 

and tenant— Miscellaneous, 9 O.C. 362. 

(5569) — 0. 41, rr. 23, 26 — See REMAND, A. 
W.N. 1899, 2, 1 C. W.N. 340. A. W.N. 1894. 19, 

19 M. 157. 

(5570)— 0. 41, rr. 23. 25, ss. 99. 104.0.43, 
t. 1— See remand, 28 C- 324 = 5 C.W.N. 509. 

(5571) — 0- 41, rr. 23, 25, s. 107 (2), 0. 22, 
r. 11 ( = ss. 562, 566. 582, Civ. Pro. Code, 18S2) — 
Order made on appeal to amend plaint. — When 
an appellate Court sets aside the decree of the 
lower Court in a suit for rent, orders a new trial 
and direots tho amendment of the plaint by the 
insertion of the exaot boundaries in the land, a 
point not in dispute in the lower Court, its 
ordor cannot be justified unders. 562, or s. 582, 
Civ. Pro. Code. If the appellate Court wished 
to ascertain the boundaries, it should have re- 
manded an issue for trial under s. 566, Civ. Pro. 
Code. KR1SHNAYYA NAVADA V. PANCHU, 

17 M. 187. 

(5572) — 0. 41, rr. 23, 25, 26— See REMAND, 
Marsh 121 = 1 Hay 260, 12 C L.R. 136. 

15573) — 0. 41. rr. 23, 25, 26— See SPECIAL 
or sedond appeal— Errors of law or 

PROCEDURE, 6 N.W P. 101, 6N.W.P. 114. 

(5574) — O. 41, rr. 23, 25, 26, 27— See EVI- 
DENCE— Secondary Evidence, ii W.R. 
228 . 

(5575)— 0. 41, rr. 23, 25, 26, 27 —See 
Remand, 2 B.L.R A.C. 315. 

(5576)— O. 41, rr. 23, 25, 27 — See PROVIN- 
CIAL small Cause Courts act, 1S87, s. 23, 
35 P.L.R. 1902 = 43 P.R. 1902. 

(5577) — 0. 41, rr. 23, 26— Sec REMAND, W, 
R. 1864, 357, 3 Agra 146. 

(5578)— O. 41, rr. 26, 25, 23 — See REMAND, 

1 W,R. 6. 

(5579)— 0. 41, rr. 23, 27 — Decision of lower 
Court which shut out evidence— Whether dis- 
posal on a preliminary point — Rmand by appel- 
late Court— Validity— Proper course. — W'here 
tho lower Court shut out the ovideuce and 
disposed of a suit, held, that the lower Court did 
not dispose of tho suit, on a preliminary point, 
and that tbe appellate Court was uot justified 
in remanding the case under 0. XLI, r. 23, 
Civ. Pro. Code, 1908. The lower Court should 
I have proceeded under 0. XLI, r. 27. and 
admitted evidence in appeal. KaCHI RaGHU- 
RAMI AH V. VAJJALA MAHALAKSHMAMMA, 

' 6 M.L.T. 273. 

; 16560)— 0. 41, rr. 93 and 27— 8*e BPECIAL 

1 or second appeal— errors of law OR 

PROCEDURE, 6 W.R. 47. 
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CW X IT 1877® ( x°xm 0f / 908 ’ XIV 0f 18B2 ' 

ml)±Z’td? d m ot 1861 and viii of 

(558i) — 0. 41, rc. 23 27 g« . 

suffi 6nce f by ° 0Urt ^ whether 

suffioicnt ground for reversal of decree— Addi- 

tional evidence — See APPELLATE COURT— 

^ dditional Evidence on appeal, 23 M. 

(5582) — O. 41, rr. 23 97 or 

SS P i ,0a R°“ '“/-Nc^'graotTd-DtriT 6 ?’ 

B Y33 Reman Praotico_St<; Remand, 17 

(5583j O, 41, rr. 23. 31, ss. 99 103 t- 
Cw. Pro. Code, 1882, 55. 562, 574 578 5 L) 

latefwJ Judgment of a i 0W6r appeJ . 
late Cou t does not satisfy the requ.rements of 

!;• 7 ,u f tha Clv - Pt0 - Code by euumer 
fh 1Dg a h | 6 points for decision or dealing with 
“ h „ ” ho le scope of the suit, the High Court i 3 
not bound by s. 562 to decide tbe case by it, elf 

is no/ 1Dg tb a 3 ! re< J uiremenl s. The irregularity 
>3 not covered by s. 578. The proper order to 

w,th a 8 ls L° 7 T? b d l i 0 oase under s - 562 read 

write 8 aJd^e^%r^, a “n^ Ut t:it t h 
mmTuT * v - 8HE0 ghulam 

41, a3, °- i3 ' r - 1 - sa - > 04 . *05 

sni? d <J °‘ ramaDd a PP eal ,ro “- after decree in 

v e 4CM AND PROCEDURE, 5 A. 

^62 = 30 a 4 797 A ‘ W ' N ' 19 ° 8, 195 = 4 MX ' T - 

(55S5)-0. 41, r. 23, 0. 43, r. (1) (a), O. 45, 
r. 4 Reviand Preliminary point— I, regular 
remand- -Punjab Courts Act ( \ VHI of iya4) 
as amended, s. 70 (l; (a) ib) -Revision-Civil 
cases Appeal — M-Uenal irregularity.— The 
Original Uuuri framed an issue, among others, 
whether the parties were governed by custom 
or Hindu Law, and decided the suit placing the 
onus on the plaintifi. On appeal, the Divi- 
sional Judge, being of opinion that the onws 
should have been on the defendant, remanded 
the suit for fresh trial under 0. 41, r. 23 
of the Code. On further appeal — Held, that 
tbe order was not appealable, ( Vide Rule 43 (1). 
•Held, also, that revision under cl. (1) (6) of 
s. 70 of the Punjab Courts Aot did not lie, for 
the order passed by the Divisional Court did 
not amount to a “decree.” That the order 
must be revised under ol. (1) (a) of s. 70, 
for the form of order was bad, the original 
Court not having determined the suit on a 
preliminary point, and the Divisional Court not 
having reversed any deoisiou of the Original 
Court. Held , further that 0. 45» r. 4, does 
not apply to appeals preferred to the Chief 
Court, but only to appeals to the King in 
Councl. MuSSaMMaT HaR DEVI v. HaRNAM 
Singh, 17 P.L.R. I9t0 = 6 Ind. Gas. 491. 

0 XLI, r. 24 ( = 1882, s. 563 = 1877, s. 565 
- 185*. a. 858), 
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C,V 'x r oi C i°877 ( vv^,T °f 1908 - XIV 01 1882, 

lea l-Zkfu ?" 1 1861 and VI11 ° £ 

?*e‘iZTrt lC y le JV eCOnd a ™ ea *— & 565 of 
, * Pro. Code does not apply to eeoond 

has a omiuert 0, f "u T ^ & ' &t “foliate Court 

fact T^ H,ol r miDe a material issue of 
lact, the High Court cannot, in seoond appeal 

.’S, 1 ; ; 

XX T*.. KST 1 “ “ * BS 

(5587) — 0. 41, r. 24— — xVg aot* "VX/ftt An 
1879. CIS. 31, 35, 4 M.L.J. " 8 f XVUI ° F 

Courfma'a' 41 ’ r - 24 - Pow « of appellate 
Court to decide oase on evidence on the reoord 

-2T back the oase *° lower Court 

wfjIE-UL AR 7 £ ONST «OCTION OF 

24 ~ See Nos - 1329, 3052, 
5556 # . 5557, 5558, supro. 

(5590; 0. 41 # rr. 24, 25 ( = Ciu. Pro Code 

1877, 53. 565 566 )- Remand -ZmilZnfiti. 

» I ^fi b6 r aPPella i 6 C0Urt P r °oeeds to act 
56 . 6 ’ ma , s <- d,rec t the Court below to 
take the additional evidence required, if tbe 

appellant has expressed his willingness and 
readiness to produce the additional evidenoe 

W H S 188| L 75 T ' Wahajuddin Haidar, a.' 

(55 91 )-0. 41, rr. 24, 25 ( = Civ . Pro. Code, 
lo77, ss. 565, 566)— Remand — Appeal— Deci- 
sion on merits.— Where a suit is dismissed by 
the Court of first instance as res judicata alter 
tbe settlement of issues and after evidence on all 
the issues had been gone i D to, the lower appel- 
late Oourt, if it thought that the suit was not 
barred by res judicata, should not have re- 
manded the oase for re-trial, but should have 
decided it on the merits. UMRAO SINGH v 

raghunath Singh, A.W.n, 1882, s. 

(5592,-0. 41, rr. 24, 25, s. 108-See 

Special or second appeal — Practice 

AND PROCEDURE IN SPECIAL APPEAL 9 A 
147 = A.W.N. 1886, 325. 

(55931—0. 41, rr. 24, 25, 27, s. 108— See 

SPECIAL OR SECOND APPEAL— MlSCEL- 
LANEOUS, 7 A. 736, F.B. = A.W.N. 1865, 225. 

(5594) — 0. 41, rr. 24, 26— See REMAND, W. 

R. 1864, 361. 

0. XLI, f. 23 ( = 1882, s. 566 = 1877, 8. 586> 

= 1839, s. 334). 


(8B&6)— O. 41, r. 24 (=s. 565, Civ, Pro, 
Cttddi IStly^Ch). Pro . Code , 1877, s. 565, 

C. II— 150 


See REMAND. 

(6595) — 0. 41, r. 25 ( = s. 566, Civ.Pro.Code, 
1877 )— Seope of .— The section is intended to 
provide only lot cases, where some point has 
oome to light in the appellate Court, which has 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

not been raised, or the importance of which has 
not occurred to the parties or to the Judge in 
the Court below. ANUNDO LALL DASS v. 
BOYCAUNT RAM ROY, 8 C. 283 = 4 C.L.R.473. 

'5593) — 0. 41, r. 25 ( = Civ. Pro. Code , 1882, 
s. 566) — Reference of issue to lower Court—' 
Additional evidence. — It was not intended by 
s. 566 of the Code of Civil Procedure that a High 
Court when making an order for the trial of an 
issue should direot further evidence to be taken 
if the issue had been tried on the evioence in 
the first Court, and if the only reason for 
making the order was that the Court of first 
appeal had not tried the issue having the 
evidence before it on the record. CHANGA 
MAL v. GULABI, A.W.N, 1894, 158. 

(5597) -0. 41, r. 25 ( = Civ. Pro. Code , 1882, 
s. 566) — Remand for trial of a new issue. — 
When an appellate Court frames and remands 
for trial under s. 566, Civ. Pro. Code, a new 
issue which is neither based on any evidence 
before it nor raised by the pleadings, its action 
is unjustifiable and the proceedings taken under 
it are irregular. ILLIKKA PAKRAMAR V. 
KUTTI KUNHAMED, 17 M. 69 = 4 M.L.J. 15. 
[R-, 27 M. 77 = 14 M.L.J. 137. 32 M. 351 = 19 
M.L.J. 350.] 

(5598)— 0. 41. r. 25. ( = s. 566. Civ. Pro. 
Code, 188 '!)— Lower appellate Court directed to 
decide issues on retnand , xncompttcncy of, to 
delegate the duty to Court of first instance.— 
Whore the High Court passes an order remand- 
ing a case to the Court of first appeal directing 
it to determine certain points of fact and remit 
findings on corr.ain issues, suoh order must be 
oatried out by the lower appellate Court itself, 
and it is not competent for suoh Court to dele- 
gate its functions in the matter to the Court 
subordinate thereto. Tbo findings, if any, re- 
corded by the Court of first instance under such 
circumstances oould not satisfy the require- 
ments of the High Court’s remand order. The 
first appellate Court having aoted without 
jurisdiction in delegating its duty to the first 
Court, the whole proceeding would be illegal 
and ultra vires. SAltRI v. GaNESHI, 14 A. 23 
= A.W.N. 1891, 205. (J^.. 29 A. 660 = A.W.N. 
1907, 209 = 4 A.L.J. 603.] 

15599) — O. 4!, r. 25 — Remand by High Court 
— First appellate Court's duty to record find- 
ings. — Whore the High Court, in second appeal, 
refers any issue for trial under O. 41, r. 25, to 
the lower appellate Court, the lower appellate 
Court must reoord its own finding on the issue 
with reasons thereof. KHAiR MAHOMED 

Yakhtiar Khan v. Hiromal Choithuam, 
3 8.L.R. 120 = 4 Ind. Caa. 603. 

(5600)— O. 41, r. 2b ( = s. 566, Civ. Pro . 
Code, 1882 ) — Appeal - Remand— Dismissal for 
■default . — On an appeal the oase was remanded 
to the original Court under 6. 566 of the Code. 
Enquiry into the oase was not completed by 
the original Court within the time allowed by 
•the appellate Court whioh extended the time 


Civ. Pro. Code (lets Y of 1908 , XIV of 1882, * 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

originally allowed and fixed a certain date for 
the hearing of the appeal but the date was not 
communicated to the parties. The oase was 
not returned to the appellate Court by that 
date. The Court dismissed the appeal as none 
of the parties appeared on the dat6. An appli- 
cation to re-admit the appeal was rejected. On 
revision — Held, that the aotion of the appellate 
Court was wholly irregular and ultra vires. 

Muhammad Chiragh v. Mussammat 
Jawai, 90 P.L.R. 1906. 

(5601) — O. 41, r. 25 ( = Ctu. Pro. Code, 1882, 
s. 566) — Findings returned on unnecessary ref • 
erence by one Judge of High Court , disposing 
J udge not bound by. — Where, on a second appeal, 
a single Judge had previously remanded the 
caso to the lower appellate Court for findings on 
oertain issues then framed, it is competent to 
another Judge of the Court, before whom the 
appeal may come on for final disposal, to dis- 
regard the order passed by the former Judge, if, 
having regard to the findings on the reoord, 
suoh order was, in his opinion, unnecessary. 

Mubarak Husain v. Bihari, 16 A. 3Q6=A. 
W.N. 1894, 97. 

(5602) — O. 41, r. 25 ( = Ciu. Pro. Code, 1882, 
s. 566) — Reference of issues tor determination — 
Transfer of suit meanwhile illegal. — It is a 
wholesome prinoiple that the Court which con- 
sidered it necessary to refer issues for trial 
under s. 566, Civ. Pro. Code, should be the 
Court to dispose of the case on the return. 
Hence, where a Distriot Judge, aoting under 
s. 566, Civ. Pro. Code, referred to the Court of 
first instauce certain issues for trial, and before 
the return of the order was made, the Distriot 
Judge transferred the appeal to the Court of 
the Subordinate Judge, held that under the 
oiroum9tanoes the Distriot- Judge had no power 
to make the order of transfer. UD1T NARAIN 

Singh v. Jhanda, 15 A. 313 = A.W.N. 1893, 
108. 

(5603)— O. 41, r. 25 (~Civ. Pro. Code, 1882, 
s, 566) — Isu sa left unified by lower appellate 
Court, power of High Court to remand. — In a 
suit on a bond, the Court of first instance exa- 
mining one only of the plaintiffs three wit- 
nesses, deoided in his favour the issue as to 
whether the bond was or was not exeouted by 
the defendants and deoreed his olaim. On 
appeal preferred by the defendants, the lower 
appellate Court summarily disposed of the 
issue ra»sed before it, as to the exeoution of the 
bond, without holding a proper trial for the 
purpose and without passing a proper judg- 
ment. The High Court held that the parties 
were, under the oiroumstanoes entitled to a 
trial of the above said issue essential to the 
right decision of the suit on the merits, and 
the lower appellate Court having failed to pro- 
perly try the same, as it ought to have done, 
the case must be treated as falling within the 
provisions of s. 566 of the Oiv. Pro. Code, em- 
powering the High Court to refer snob issue 
baok to the lower appellate Court directing it 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

' 877 / XXIn of 1861 and VIII of 
looy; — continued . 

to try the same taking all the evidenoe tender- 
* h8 parties. Ganga Prasad v. Lad 

?21 J w 8 m NQ 1 oA 17 A ' 117 = 4 W N. 1895, 
1894, 1891 - 19 ' 16 A - 342 > A W N - 

Code° 1883?' n' K J 25 ( = S ' S66 ’ Civ ‘ Pr0 ' 
i^ode, 1882)— Remand of case for retrxal—Wit- 

neases,— Where a piamtiff hacJ a full opportu- 

ty to present his case completely before the 

innpfi»r 0U n ' * "V® manifestl y dangerous for an 
appellate Court to remand the case for what 

may be praotioally a re-trial ; such a remand is 

“ Iy * °ase of material irregularity. 

i^r r p v * Maung Shwe Hmyin, 

1 L.tf.K. 143, 

• 41, r ‘ ? 5 ( ==Ciu * Pro • Code, 1882, 

. Obb Reference of issues— Court to which 
issues are remitted not competent to delegate its 
functions.— Held, that a Court to whioh issues 
are remitted under s. 566 of the Code of Civil 
^rooedure, must itself oome to findings on such 
lesues, and is not competent to delegate the 
duty so imposed on it to any Subordinate 

i 0 ™*- Fateh Muhammad v. Kallu, A. W. 

N. 1899, 137. 

(5606) -0. 41, r . 25 ( = s$. 566, Civ. Pro. 
Code, 1882) Arbitration — Application by part- 
ies to Court of first instance after reference by 
appellate Court .— When a District Judge has 
remitted issues, under s. 266 of the Code of 
Civil Procedure to the Court of an Assistant 
Collector, the latter, not being seized of the 
case, has no authority to entertain an applioa* 
tion to refer to arbitration the matters in 
difference between the parties. RAISAL SINGH 
v. Bhola Ram, A.W.N. 1906, 221, 

(5607) — O. 41, r. 25 ( = s. 566, Civ, Pro . Code, 
1882 )— Remand — Return to remand to he made 
by the Court originally seized of the case— Juris- 
diction, — Held that, when issues are remitted 
for trial under s. 566, suoh issues are triable 
only by the Court whioh was originally seized 
Of the case. A LI SHER KhAN v. AHMAD- 
ULLAH Khan, A.W.N. 1907, 209 = $ A.L.J. 603 
= 29 A. 660. (14 A. 28, F.) 


ClT -| ro ; _ C ° d _ e V of 1908. XIV of 1882, 

lftw, 1877 >. XX J n ot 1861 and VIII of 
io59j — continued, 

rejootad an important piece of evidenoe bearing 
on that issue and had failed to notice thf 

bearine 0e o°n n !h\ Ie ? 0rd ofother evidence directly 
iJ «, Id a ,ssue - 11 wae faeld ^at the 

the trial nf 6 7 - D0 ‘ - b68D ttied - iDa 6much as 

bv th. P of 'ssue implied the consideration 

inV cn Z 0 ' a “ the materiaI bear 

e ? e ’ aDd that a r efereoce under 

for yIr 0£ £' Vil Prooedu " was called 

1897,90 T ’ HASHMAT Bibi, A.W.N. 

1882^— »"r 0 i2< r ' 25 l ~ S ‘ 566, Civ - Pr0 ■ Code, 
issies iftZZZ °, Wer a W Mat * Court of 

s* «*sr. 

tifis in their plaint must be remitted tn *u 
lower appellate Court for demlion Ha« 
SINGH v. DEBI SARAN, A.W.N. 1895,‘79 H 

n 41, r, 25 — Remand by apnellatfl 

Court without jurisdiction — Purtlfer enouirv 
by oompetent Court— Efieot— p UN apt tt 
OF 1905, as. 11.12(c) THZRDLY 1 20 (6*' 1 Ind 
CAS. 460=26 P.W.R. 1909. ( '* 1 ^ 

r< 25 — See Appeal— Objep- 
TIONS BY RESPONDENTS, 3 A. 643. 

(5613)— O. 41, r. 25 — See ISSUES— Addt 
TIONAL ISSUES, 14 A. 366, P.C. 

(5614) O. 41, r. 25 -See PARTIES TO SUITS 
—ADDING PARTIES TO SUITS, 20P.L.R. 1907. 

(5615)— O. 41, r. 25 — See PROBATE AND 
O.C MI 22 I 4 STKATION ACT ' 1881 ' 6S ’ *• “■ 71 - 4 

(5615-a) O, 41, r, 25 — See Nos 917 iqov 
2203-a. 2772, 3052, 3177, 3185 iss”’ 5469’ 
54*0, 5557, 5558, 5559, 5560, 5561, 5562 5563 * 
5564, 5565, 5566, 5566-a, 5567, 5568, 5569, 5570' 
5571, 5572, 5573, 5574, 5575, 5576, 5578 5590* 
5591,5592. 5593, supra. ’ 


(560S)— O, 41, r. 25 ( =>Civ . Pro. Code, 1882, 
s. 566)— General order of remand, liability of 
— Where remand not to be made. — Where the 
first Court has not omitted to frame or try any 
essential issue or to determine any question of 
fact the appellate Court has no power under 
a, 566 to remand the case. A remand order 
whioh does not clearly remand an issue for 
trial but remands the case for inquiry and 
report is a procedure whioh is not in accordance 
with the Code. KALU v. MOJIRAM, 2 C.P.L. 
K. 113. 

(5609)— O. 41, r. 25 (=-Ciu. Pro. Code, 1882, 
s. 566) — Reference of issue to lower Court — 
Issue not tried with regard to the evidence existirig 
on the record . — Where an appellate Court in 
-trying the main issue whioh arose between the 
parties to an appeal before it improperly had 


(5616)— O. 41, r. 25, s. 100 ( = C*V Prof 
Code, 1877. ss. 5 66, 584) — Second appeal — 
Error m i determination of case— Remand.— 
Held that the procedure of the lower appellate 
Court, in overlooking so much of the evidenoe 
on the record, had been defective, and might 
have oooasioned error in the determination of 
the case on the merits. The oase was remanded. 

Mahesh Singh v. Masri Singh, A.W n* 
1881, 12. 

(5617)— O. 41, r. 25, O. 21, rr. 60, 78 ( = 
ss, 566, 280, 278, Civ. Pro. Cede, 1882) 

Suit to establish right of judgment-cre- 
ditor to immoveable property attached by 
him but released on an objection filed— Issue 
whether successful objector owns property in 
dispute .—The particulars whioh a judgment- 
oreditor as plaintiff in a oase of this nature" 
must prove in respeot to immoveable property 
whioh he attaches are described in the first 
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Cl*. Pfo. Code (Acts Y of 1908, XIV of 1882* ] 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

paragraph of 6. 266, Giv. Pro. Code. On a 
release from attachment being granted under 
e. 280, Civ. Pro. Code, the attaching creditor 
can sue "to establish the right whiob he olaims 
to the property io dispute. ” The question in 
this case is therefore not now whether Mi Khai 
Ra, the successful objeotor under 8.278,owns the 
land, but whether Mizurabi the judgment-debtor 
owns it or not. If she does not, then plaintifi’s 
claim is not established and hie suit must fail, 
Mi Khai Ra v. Kala Sam, L.B.R, 1893—1900, 
482. 

(5618)— 0. 41, rr. 25, 26 ( = Civ. Pro. Code , 
1882, ss. 566, 567)— 'I'ime for filing objections 
notjixed, — Where a case was remanded under 
s. 566 of the Civ. Pro. Code, and no time was 
fixed for filing objections to the finding as 
required by s. 567 of the Civ. Pro. Code, held 
that objections which were filed before the date 
on which the oa9e was heard by the appellate 
Court should have been considered. KlRAT 

Chand v. madan Mohan Das, A.W.N. 1884, 
158. 

(5619) — 0. 41, rr. 25. 26 ( — Civ. Pro. Code, 
1882, ss. 566, 567) — Reference to loive r appellate 
Court--No objtcdons taken to the finding return- 
ed , but an oral objection taken to the necessity 
for the reference — Practice. — At the hearing of a 
eeoond appeal an issue was remitted by the 
High Court to the lower appellate Court. On 
the return of the finding no objections were 
taken within the time allowed by the Court 
under s. 567 of Code of Civil Procedure, 
but when the appeal oame on final disposal. 
Counsel for the respondents was permitted 
orally to question the necessit y for the reference. 

Pitam Singh v. kalyan, A.W.N. 1898, 119. 

(5620)— O. 41, rr. 25 aud 26 — See APPEAL — 
ARBITRATION, 22 W.R. 396. 

(5621) — O 41, rr. 25. 26— Sec APPELLATE 
COURT— ADDITIONAL EVIDENCE ON APPEAL. 
15 W.R. 235. 

(5622)— O. 41, rr. 25, 26— See PLAINT— 
CONSTRUTION OF PLAINT, 21 W.R. 59. 

(5623)— O 41, rr. 25, 26, 27— APPEL- 
LATE Court — powers of appellate 
Court, 2 a. 908. 

(56241-0. 41, rr. 25, 29, 31 ( = Civ. Pro. 
Code , 1882, ss. 566, 569,574) — Remand — Find 
ing— Appellate Court to form its own opinion on 
evidence or record reasons tor finding — Practice 
— Procedure. — In certifying to the High Court 
the findings on issues sent back on remand ami 
found by the Court of first instanoe, the lower 
appellate Court, in the absenoo of any distinct 
admission by the party against whom thejssues 
have been found, is bound to form its owu 
opinion on the evidenoe and reoord its findings 
with the reasons therofor, RAMCHANDR* GO 

vind Manik v. Bono Sadashiv Sarkhot, 
19 B. 531. [ F. , 7 M-L.j. 236 = 20 M. 496; R.\ 
31 M. 469 = 18 M.L.J. 84 = 3 M.L.T, 71.] 


Civ. Pro. Code (Acts Y of 1908, XIV of 1B82*- 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

0. XLI, r. 26 (-1882 s. 867 = 1877, b. 567 

= 1859, s. 354). 

See REMAND. 

(5625)— 0. 41, r. 26( = Ctv. Pro. Code, 1882,. 
s. 567) — Party not filing memo in time — Discre- 
tion of Court. — A Court has discretion to re- 
ceive or deoline to receive any written objeotion 
preferred after time. But if the parties appear,, 
it oan hear their objections. MUSSAMMAT 
AMAN BIBI v. MULA Mal, 131 P.R. 1889. 

(5626) — O. 41, r. 26 ( = Ciu. Pro. Code. 1882, 
s. 567) — Memo of objections not filed in time — 
Right of party — Power of Court. — A party not 
presenting a memo of objections has no right 
to raise objections and insist upon being heard, 
in support of them, at the hearing of the appeal. 
But the Court oan permit him to take suoh 
objections and also hear him. GHULAM DIN 
v. BHOLA, 27 P.R. 1890. 

(5627) — 0. 41, r. 26 — Period within which 
objections to findings of the loiver Court are lobe 
filed — Duty of Court where no objection filed . — 
There is notning in O. 41, r. 26, itself whioh 
precludes the period, within which objeotione- 
aro to be filed, being fixed by the appellate 
Court when remanding the oase. But even 
though no objeotion has been filed, the appellate 
Court should (subjeot to the law as to the 
finality of findings of faot) oonsider the correct- 
ness of the lower Court’s findings. DADNU v. 
Somnath, 6 N.L.R. 109 = 7 Ind. Cas. 847. (15 
W.R. 235, R.) 

(5628)— 0. 41, r. 26— See SFECIAL OR 
second appeal— Grounds of appeal, 10 

A. 28= A.W.N. 1887, 234. 

(5628 a)— O. 41, r. 26 —Sec NOS. 5572, 5573,. 
5574, 5575, 6577, 5578, 5594, 561S, 5619, 5620, 
5621, 5622, 5623, supra. 

(5629)- 0. 41, r. 26, 0. 41, r. 31 567, 

574, Civ. Pro. Code, 1882) — Finding of Court of 
i first instance on a remanded issue— Responsi- 
bility of fljpellate Court for its correctness 
It is clear that an appellate Judge is not only 
not bound to accept the finding of the Court of 
first instance on a remanded issue, even though 
no objeotion may be filed under s. 567, Oiv. 
Pro. Code, but that the Court has to ,u pro- 
oeed to determine the appeal ” and that the 
judgment shall be in accordance with s. 574. 
The appellate Judge would naturally take into 
consideration the fact that no memorandum of 
objeotion had been filed, but he is not relieved 
of all responsibility for the oorreotuesa and 
reasonableness of the finding. MAUNG SAN 
AUNG V. Maung Gale, L.B.R. 1893—1900, 
503. (6 A. 383, F.) 

(5630)— 0. 41, rr. 26,31 ( = Cit>. Pro. Code , 
1882, ss.567, bl i)— Remand— Objections to find- 
ing— Duty of appellate Court . — Even though the 
patties may have failed to file objections to the 
findings on remand, or may have filed them after 
the lima fixed by the Court, the appellate QogcV 
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•«1b. Pro. Code (Acts ¥ of 1908, XIV of 1882. 

fasof 187 I : X 5 HI of 1861 and Vln 01 

1859) — continued. 

®k°“ ld tha Rearing, heat the parties with 

regard to them. The mere faot of remanding 
the ease, does not, even in the absence of objeo 
tions from the parties, divest the Court of the 
duty and the power of exeroising its own 
judioial mind to examine the propriety of the 
findmgs. MUMTAZ BEQAM V.FaTEH HUSAIN, 
b A. 391 =A.W N. 1884. 129 n a a a 

ifj qqa. \ A ' 908, R ') l Fmt 20 ^.*496 = 7 M. 
L.J. 236 , Appr., 17 B. 428 ; R. t 19 B. 551.] 

iQio 631 ^^ 1, rr ' 2f5 ’ 31 (**Civ. Pro. Code, 

Remand — Objections to 
finding— Duty of appellate Court .— After the 
expiration ot the period fixed for presenting 
objections, under s. 567. Civ. Pro. Code, the 
appellate Courtjmay, at its disoretion, reoeive 

or deoline to receive any written objection ; but 
m any oaee, it is bound to cousider the finding 
of the lower Court on the merits, and it is not 
precluded from hearing arguments for and 
against t he finding at the hearing of the appeal. 

2 kha Tta Operative provisions of 

s. 574 of the Civ. Pro. Code, apply alike to oases 

remanded by the first appellate Court for trial 

of issues, and to those in whioh no suoh remand 

has taken place. UMED ALI v. Salima Bibi. 

A * n? 3 *7 A ‘ W - N - 1884 ' 127 - 7 M.L.J, 

qQ? = io°T> M ' 4% 1 Appr " 17 B> 426 5 6 A. 

391, 19 B. 551. L.B.R, 1893— 1900, 503.] 

0. XLI. r. 27 ( = 1882, s. 568 = 1877, s. 568 
“ 1899, s. 355) . 

See APPELLATE COURT — ADDITIONAL 
EVIDENCE ON APPEAL, 

See Remand. 

(5632) 0. 41, r. 27 ( = Civ. Pro Code . 1882, 

s. 568) Fresh evidence — Discretion of appel- 
late Court , — The appellate Court might take 
fresh evidence or direot the lower Court to take 
it where the evidence has been taken so im- 
perfeotly by the Court of first instance that the 
appellate Court oaonot pass a satisfactory judg- 
ment cn the issues raised in the case. SRINI- 
VASA CHARIAR v. RanGAMMAL, 18 M. 94. 

(5633; — O. 41, r. 27 ( = s . 568, Civ. Pro Code , 
1882 ) — Refusal of plaintiff to produce eviden:e 
in Court of first instance — Appeal — Permission 
bp appellate Court to adduce evidence, refusal 
of — Discretion . — Where the plaintiff-appellant 
had deliberately deolined to produce any evi- 
dence on his side in the original Court, and 
ohose to take his case on the record as it stood, 
held, that he ought not to be allowed, on 
appeal, another opportuntiy to produoe evi- 
dence on the ground that he was mistaken in 
that view. SUNDER SING v. JALLANDAR, 51 
P.R. 1905 = 119 P.L.R. 1905. 

(5634)— O. 41, r, 27 [=>Civ. Pro.Codc , 1882, 
s. 568) — Evidence , additional — Production of— 

In appellate Court . — When it was objected that 
the lower appellate Court had wrongly admit- 
ted further evidence in the oase after an ad- 
journment : it was held that there is nothing 


< |° de (4cts Y Of 1908, XIV of 1882 

° f 1861 aDd ™ oi 

wrong in that, and that the appellate Court 
evidence 83 1/^’ 

evidence. Adjournment may be eranroA at . 

41, r ' ,=s ' s68, civ ■ pr °- c °* 

-When l T’ ? d , ditional -Arpdlate Court 

***«- Und r? ed 

gagor. a. 568, Civ. Pro. Code, 1882 «hH,av; 
at .appellate Court to admit evidence in appeal* 

when, on hearing the case, it thinks tha/suoh 

evidence is required to enable it to pronounce 
judgment, but it does not authorize it to m^ke 

R Z 0S p P n0t JUS ‘ ifi5d b ? tha P^adings. (3i 
B. 381, P C., 11 C.W.N. 721 6 0 1 1 t . 

A. L.J. 661, 2 M.L.T. 235. 8 Bom. LR 

Si l’ 77,1 A perfion takin g a mortgage 
from one oo-sharer takes the security, subject 

to the right of the other sharers to enforce a 

partit.on and thereby to convert what was an 

undivided share of the whole into a defined 

Lt! f 1D ?? raIty ' He would take the 
subject of the pledge in the new form whioh it 

would assume by the partition. (1 I. a. 

an W r?‘ 233, -^.) A mortgage executed during 
a partition suit must be followed against the 

affeofc f|l 0tte u toth ? morfc g a gor, and cannot 
affeot the share of a non-mortgagor. Bai 

Ca7i96 A Nathroy v - She ikh Nura, 6 ind! 

(563 6 )— 0, 41, r. 27 ( = s. 568, Civ. Pro. 
Lode, 1882)— Commission when to issue and 
whin not to issue -Practice — In considering 
whether the examination ol a witness should 
betaken by commission, regard must be had 
to the possibility of his not being a credible 
. , witness is a credible witness 

it is hardly material whether he gives his 
evidence viva voce in Court or before a Commis- 
sioner, or by affidavit, or in any other form. 

If the witness is not a credible witness, it 
becomes of the most extreme importance that 
the jury or the Court which has to deoide tha 
question, should have the opportunity of 
seeing the demeanour cf a witness, and observ- 
ing the way in whioh the various questions 
which are put to him in cross-examination are 
answered. MOWJI v. NEMCHAND, 1 Bom. L. 

R. 384 = 23 B. 626. 

(5637) — 0. 41, r. 27 ( = s. 568, Civ. Pro. 

Code, 18S2) — Discovery of new evidence— AppU. 
cation for review— Its refusal— Effect of refusal 
on admissibility cf such evidence — Appellate 
Court's power co admit such evidence — Accident 
case — Evidence on record — Appellate Judges' 
investigations and conclusions — Legitimacy of 
such procedure and conclusions — Right of appeal 
after Counsel's acceptance of a suggestion to in - 
vestigate — An unsuccessful party to a suit 
applied to the Judge, who tried it, for a review 
of his judgment, on the ground that, since 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued . 

trial, there had come to the applioants’ know- 
ledge new and important evidence, viz., certain 
information supplied by a certain man. The 
Judge refused the application : Reid, that suoh 
refusal manifestly rendered the evidenee inad- 
missible. The Code of Civil Procedure permits 
applications for review on the ground of suoh 
discovery of evidenoe, but it exaots very striot 
conditions so as to prevent litigants lying on 
their oars when they ought to be looking for 
evidence— it enjoins the Judge to require the 
facts as to the absenoe of negligence to be 
st ri otly proved ; and it makes the Judge who 
tried the oase final on such applications. The 
said party then appealed to the appellate Court 
on the whole case ; and made an application 
for permission to examine the man, whose in- 
formation led to the application for review 
which was dismissed. The appellate Court 
ordered that “ further evidenoe ” be taken. 

“ Further evidenoe ” was taken, before one of 
the appellate Judges, not merely of the man, 
about whom the application was made, but of 
several other witnesses. The appellate Court 
did not record any reasons of suoh admission 
of “ further evidence.” Held , that the appel- 
late Court had no jurisdiction to admit that 
evidenoe, that it was wrongly admitted, and 
did not form part of the evidenoe in the appeal 
to the Privy Counoil, and must, therefore, bo 
disregarded. Held, also, that the legitimate 
oooasion for s. 568 of the Civ. Pro. Code is 
when, on examining the evidence as it stands, 
some inheroin lacuna or defect becomes appa- 
rent, not when a discovery is made, outside the 
Court, of fresh evidence and the application is 
made to import it. That is the subject of the 
separate enactment in s. 623. Held, further, 
that in s. 568 the word “ requires ” means 
needs or finds needful. Tho plaintiff sued the 
dofendants, a Railway Company, for damages 
for personal injuries alleged to have been sus- 
tained through their negligence by their train 
in which he was travelling, overshooting the 
platform. One of the questions at issue re- 
lated to the suffioicnov of light at tho time of 
tho aooidout. The first Court held that tho 
train over shot tho platform and that it was 
dark at tho time of the aocideut and allowed 
tho plaintiff’s suit. On the defendant’s appeal 
tho Judges of tho appellate Court adopted tho 
view of tho lower Court that tho train had over- 
shot but on the question of the sufficiency of 
light they found themselves unable to come to 
any decided oouolusion from the ovidonoo on 
record. Owing to that difficulty and to the 
vital importance of settling tho quostion with 
oortainty it was suggested by tho Court that 
the J udges should visit the scone of tho acoident 
under conditions approximating as olosely as 
possiblo to those whioh prevailed when the 
plaintiff met with his injuries. That suggestion 
was welcomed by Counsel on both sides, and 
after communication with the local observatory 
it was suggested that on the evening of cer- 
tain day the conditions then in question would 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII o! 1861 and VIII of 
1859) — continued, 

be, as nearly as possible, exaotly reproduced^ 

At that time, therefore, attended by legal ad- 
visers of both parties, the learned Judges visited 
the soene of the acoident, with the result 
that they were clearly of opinion that the plaint- 
iff’s acoident must be attributed to his own 
carelessness and that the Company could not 
be held liable for negligence. The plaintiff, 
thereupon, appealed to the Privy Council, where 
the defendants contended that the appellate 
Oourt’3 procedure was so remote from judicial 
methods as to constitute an arbitration and 
that the result was not appealable. Held, that 
it was impossible to admit the legitimacy of 
the appellate Court’s procedure or the sound- 
ness of its oonolusions, the oase being decided, 
not on the testimony given at the trial as to 
what took plaoe on the night of the acoident, 
but by the appellate Court Judge’s observations 
of what they saw on another night altogether ; 
that the plaintiff was not shown to have done 
anything to exoludo his appeal. The fact that 
the counsel of both parties acceded to the 
appellate Court’s suggestion of viewing the 
looality did not constitute the proceeding an 
arbitration and make the deoision non-appeal- 

able. Kessow.ii 7. G. I. P. Railway, 9 
Bom. L.R. 671 = 11 C.W.R. 721=6 C.L.J. S = 

4 A.L.J. 461=31 B. 381 = 17 H.L.J. 347 = 34 
I. A. 115. 

(5638)— 0. 41, r. 27 ( = s. 568, Civ. Pro. 
Code, 1882 ) — Appellate Court — Additional fui- 
dence — Recording reasons. — The legitimate oc- 
casion for s. 568, Civ. Pro. Code, 1882, is 
when, on examiming the evidenoe as it stands, 
some inherent lacuJia or defeot becomes appa- 
rent, not where a disoovery is made, outside 
the Court, of fresh evidenoe, and the applica- 
tion is made to import it. (31 B. 381, P.0.= 

11 C.W.N. 721 = 6 C.L.J. 5 = 4 A.L.J. 461 = 2 
M.L.T. 435 = 9 Bom. L.R. 671 = 17 M.L.J. 
347, F.) The appellate Court admitted a 
fresh dooument into evidence, without record- 
ing on the proceedings of it the reasons lor 
admitting suoh additional evidoQoe : Held, 
that the order of that Court oannot stand. 
MONIUUDDIN BARKAR V. MOCHHABIN MON- 
DAL, 2 lnd. Cas. 993. 

(5639)— 0. 41. r. 27 ( = s. 568, Civ. Pro . Code , 
1882) — Admission of fresh evidence — Declara- 
tion of renioval of objections to admissibility of 
document — Potucrs of appellate Court— Civ. 
Pro. Code, 1909, O. XL1, tr. 23, 33 — Ground 
arising subsequent to lower Court’s decree — 
Reversal of decree — Power of appellate Court . — 
Where the appellate Court does not purport to 
dispose of tho oase on merits, but simply 
declares that objections to tho admissibility of 
a dooument on aocount of insufficiency of 
stamp are removed. Held, that the appellate 
Court will not be preoluded from admitting that 
dooument in evidenoe and remanding the oase 
to the lower Court for disposal. 8. 569, Oiv. 
Pro. Code, 1882, contemplates a oase in whieh 
the appellate Court wishes or is asked to admit 
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r CiY, P r ° Code (Acts Y of 1908, XIV of 1882 
1859 \ m r X f In of 1861 «d vm Of 

lo59j— continued. 

additional evidence for the purpose of disposing 
of the appeal on its merits. The appellate 
Court has, either under r. 23 or r 33 O 41 

Pr ° f a° d ?- 190d ' Pow« £ set as.de the 
decree of the lower Court and remand the case 

for disposal on the merits, on a ground whioh 

b» S.’S”™,; ir! 

i\ c ‘ 3 ?rv„ ?• rSSS'i: 

li. 1.317. (31 B. 390, Expl.) 

Ifi8sn 40 !r a V" o 27 , , = S ‘ 568 > Clv - Pr0 - Code, 

d^i~ A n Peal ~ ProducUon 0 / additional evi- 
dence^— Oiroumstancee under which an appel- 

late Court will not allow the produotion of 

additional evidence, at the hearing of an appeal 

thS C ° de - NADIAR CHAND 

765° H V ’ ^ hundeb Sikhur Sadhu, 13 C. 


(5641)— o 41, r. 27 (=s. 568, cl. (6) of Civ. 
Pro. Code, 1882; Additional evidence, tmprper 
additional of— Second appeal, evidence admitted 
oij Court of fast appeal rejected in. — The Dis- 
trict Judge as the Court of first appeal accepted 
a mortgage-deed as additional evidence for the 
following reason : “I think it would be reason- 
able to allow the appellants an opportunity of 

producing the deed It has a distinct 

bearing on the third issue, and if it be a genuine 
dooument, it will go far towards proving that 
issue in favour of appellants :”—Held (per J. 
Deas, J.C. ), that whether reasons are or are 
not given for the admission of additional evi- 
dence, suoh evidence must be held to have 
been improperly admitted, and to be liable to 
rejection in secoud appeal, if this Court is 
satisfied that in admitting it the lower appel- 
late Court has dearly aoted on insufficient 
grounds, or has improperly exeroised its 
direction. (Per G.T. Spankie , A.J.C, ) that 
additional evidenoe should be admitted only on 
the special grounds stated in s. 563, Civ. Pro. 
Code, and if it is not admitted on any of those 
grounds, it must b9 rejected. 8ITTI v. Narpet, 

1 O.C. 199. 
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Ciy. Pro c°de (Acta Y of 1908, XIV of 1882 

of 1861 

— evidenoe 
1911, 2 M.W.N. 440. art - 85 ’ 

hociL 

-12 W.R. 223, 17 W.R. 47. C ’ 846 

(5646)— 0. 41, r, 27— See Re vision* 

(5647)— O. 41, r. 27 — See Speptat 

ST.r“- s "»“ » ss “ 

SECOxND A 0 PPE 4 1 l-Pr 2 a 7 C tice In^ProoT 
DURE IN SPECIAL APPEAL, 22 W.R. 369. 

(5648-a)— O. 41, r . 27— See Nos 017 tooq 
2189, 2461, 3029-6, 3084-c, 3171, 5574’ 5575 ’ 

supra. 5579 ’ 5£8 °’ 5581 ” 55S2> 5593 - 56 23 .’ 


(5641 -a)—0. 41, r. 27 — Court , action taken 
by at the request of a party— Substantial cause, 
meaning of, — Held, that an appellate Court 
oan take aotion under O. 41, r. 27, at the 
request of a party. The provisions of this rule 
were not intended to apply only to the oase of 
an appellate Court oalling suo rnotu for fresh 
evidenoe. Held further , that where a party 
was unable through no fault of his to produce 
important evidenoe at the trial, it would be a 
substantial cause within the meaning of the 
rule. Kalka Singh v. Bharat Singh, 14 
O.C. 237. (31 B. 381, 27 A. 634, R.) 

(6642) — O. 41, r. 27 — Admission of addition- 
al evidenoe in appeal — How the power ought to 
be exeroised — See BEN. ACT I OF 1895, ss. 10, 
12, 15, 16. 21, 31, 1 C.L.J. 550. 

(5643)— O. 41, r. 27— See LIMITATION ACT, 
1908, s. 26, 6 C.W.N. 31. 


(5649) — 0. 41, r. 27, s. 100) (= Civ Fro 
Code, 1682, ss. 568, 584 )— Appellate Court- 

Additional evidence— Discretion.— Voder a £rq 

of the Civ. Pro. Code, a party to an appeaHs 
not entitled to produce a additional evidenoe in 
appeal, as of right but the Court may, in its 

discretion, admit additional evidence. A refu- 
sal by the appellate Court to exercise the dis- 
cretion would bean error or defect in prooodure 

ab *° Ve S ' 568 distincfcl y implies 
that such discretion must be exeroised by the 

Court ; but a refusal, in the exercise of the 
discretion, to admit additional evidence, is not 
such an error or defect, that is to say, where 
the Court has exercised its discretion, and, as 
the result of the exercise of its discretion, has 
refused to admit additional evidence, it cannot 
be said that a substantial error or defect in pro- 
cedure has taken place so as to afford a ground 
of second appeal under s. 584 of the Code. 
RAM Piari v. Kallu, 23 A. 121 = A.W.N. 
1901, 11. 

(5650)-O. 4L r. 27, s. 110 ( = 5S . 563, 596, 
Civ, Pro. Code, 1882) — Test as to whether ad- 
ditional evidence should be received in appellate 
Court.— S. 568 provides that the parties to an 
appeal shall not be entitled to adduoe fresh 
evidence in the appellate Court. It follows 
that the rejection of their application to be 
allowed to adduoe such evidenoe contravened 
no right. It, further, seems that under that 
section the admissibility of additional evidence 
is made to depend not upon the relevancy or 
materiality to the issue, before the Court, of 
the evidenoe sought to be admitted, or upon 
the fact whether or not the applicants had an 
opportunity of adduoing evidence at some ear- 
lier stage, but upon whether or not the appel- 
late Court requires the evidence “ to enable it 
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•Civ. Pro. Code (Acts Y of 1908, XIV of 1382, I 
X of 1877. XXIII of 1861 and VIII of 
1859 )— continued. 

to pronounce judgment or for any other sub- 
stantial cause." Tho test of the admissibility 
of evidence, therefore, seems to be the require- 
ments of the Court itself. The language of 
that section shows that tho appellate Court, 
to which the application is made, is to be the 
solo and final Judge of the question whether 
circumstances exist whioh require the admis- 
sion of the evidence, and that the discretion 
vested in the Court, for the purpose, is not one 
which the Legislature intended should be sub- 
ject to revision or control by a higher tribunal. 
For these reasons, the rejection of the appli- 
cation under that section cannot be said to in- 
volve any substantial question of law within 
the meaning of s. 596 of tho Code, so as to 
give the right to an appeal to the Judicial 
Committee. PREM CFIAND MOONSHI UPEN- 

dra Mohan Chose v. Gopalchandra 
GHOSE, 21 C. 484. [F., 1 O.C. 199 \ R. t 

L.E.R. 1893—1900, 650, 28 B. 4.] 

(5651) — t). 41, r. 27, s. 114, O. 47, r. 1 
( = as- 568. 623, Civ. Fro. ( ode, 1882) — Addi- 
tional evidence on appeal, when admissible . — 
The legitimate occasion for s. 568 is when, on 
examining tho evidence as it stands, some in- | 
berent lacana or defect becomes apparent, not 
where a discovery is made, outsido the Court 
of fresh evidence and the application is made 
to import it. That is the subject, of the | 
separate enactment in s. 623. KRISHNAMA 
CHARIAR V NARASIMHA Chariar, 8 M.L.T. 
308 = 31 M 114. (31 B. 381, F.) 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

heard owing to the refusal of the Munsifi to 
adjourn, and therefore made an order that the 
witnesses of the defendant, who had been absent, 
should attend at his Court to be examined. But 
subsequently, be made an order, sending baok 
the oase to the Munsifi to be tried by him. On 
second appeal to the High Court, held that 
there was no reason why the Judge should not 
have sent back the case to be tried by the 
Munsifi, and that therefore the second appeal 
should be dismissed. Fer Mahmood , J — The 
first order passed by the first appellate Court 
was one contemplated by ss. 568 and 569. Civ. 
Pro. Code, and must be taken to have been an 
interlocutory proceeding. The order would 
seem to be of such a nature as the Judge could 
modify suo motu or upon the application of 
either party, there being no decision of finality 
in the exercise of the disoretionary power con- 
ferred by s. 569 of the Code. Here, tho modifi- 
cation of tho order was the result of an applica- 
tion by the defendant, and that would not 
reuder the order anything more than an inter- 
locutory proceeding, nor would it make the 
application au application for review, in its 
proper sense. Moreover as this was an appeal 
under s. 629 of the Code, it must be governed 
by the provisions of a. 578 read with s. 590 
of the Code, and the action of the Judge com- 
plained of in the appeal was not irregular, nor 
did it affect the merits of the case so as to pro- 
duce any injustice. HAJI BU ALI v HUSAIN 

Bakhsh, A W N. 4887. 145. 


(5652 — 0.4 1 , rr. 27, 23 ( = j.s\ 568. 562, Civ. 
Pro. Code. 1882) — Commission to take evidence 
— Remand — Practice — Procedure . — The Court 
of tho first instance referred tho matters in 
dispute to a Commissioner to take evidence on 
and report, and it acted upon tho report aod 
rejected further evidence offered by tho parties. 
The lower appellate Court treated the proce- 
dure adopted by tho Court of first instance as 
unwarranted by law and remanded tbo suit 
under s. 562 of the Codo of Civil Procedure : 
Eeld (reversing the order of remaud), that 
tho lower appellate Court could not on this 
ground alone remand the case for retrial under 
s. 562 and that it could only act under s. 566 
or p. 568 of the Code of Civil Procedure. 
Dhondov. Panhalal, 1 Bom L.R. 110. 

(5653)— O. 4!, rr, 27, 28. s. 99, O. 43, r. 2, 
s. 108, O. 47, n\ 7 anti 9 l=(’itJ. Pro. Code, 1882, 
ss. 568, 569, 578, 590. 629 ) — Order of appellate 
Court directing additional evidence to be taken 
tefore itself — Substituent order sending hack 
case to Munsifi' for taking evidence - Review.— 
On the day fixed for the hearing of a case, 
certain witnesses of the defendant were absent 
and sent a reasonable excuse showing that 
thoy were engaged in Court elsewhere. The 
defendant applied for an adjournment which 
the Munsifi refused. Tho defendant thereupon 
refused to examine his witnesses, and the Mun- 
sifi decided against him. On appeal, the Judge 
thought that the defendant's case had not been 


I (56541—0. 41, rr. 27 /o 29 l = Cit\ Pro Code , 

1 1892, ss. 568, 570 — Appellate Court not to issue 
! commission to try issue riof tried by first Court . — 
If an appellate Court requires additional evi- 
dence it should follow the provisions of s. 568 to 
570 of the Code. It might take the evideuoe 
itself or cause a subordinate Court to take it, 
but it cannot issue a general commission to try 
an issue which has not been tried by the first 

, Court. Manuodh BAY v. Mt. Bimba, 1 C.P. 

I L.R. 160. 

! O. XLI. r. 28 ( = 1882, s. 569 = 1877, 8.569 

| =1859, s. 356). 

; (5654 a)— O 41, r. 28— See NOS. 122, 2189, 

I 5581, 5582, 5624, 5653, 5654, supra. 

O XLI, r. 29 ( = 1882, s. 570 = 1877,8.670 

j =1859, s. 357). 

! (5654-5)— O. 41, r. 29— See NO. 5654, supra . 

| O XLI, r. 30 ( = 1882, a. 571 = 1877,8.571 

i =1859. ss. 349,359), 

i See JUDGMENT— FORM AND CONTENTS, 
j ‘565M-0 41, r. 30-See GUARDIAN— 

Duties and powers op guardians, l B.L. 

j R. A.C. 17 = 10 W.R. 59. 

(5655 a)— O. 41, r. 30— See NOS. 5302, 
5342, supra . 

. (5655-6) — O. 41, rr. SO, 31— See JUDGMENT 
— FOl.M AND CONTENTS, (3 P.K 1S70 
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Pro. Code (Acts V of 1908, XIV of 1882, 
X of 1877. XXIII of 1361 and VIII of 

1859J — continued, 

(6656) — O. 41, rr. 30. 31, 34 — See APPEL- 
LATE Court— additional evidence on 

APPEAL, 11 W.R. 47. 

(56571—0. 41. rr. 0, 31, 34— See APPEL- 
LATE Court— Duty of appellate Court 

15 W.R. 131. 

(5658) — 0.41, rr. 30, 31, 34— See SPECIAL 

or second appeal— Errors of law or 

PROCEDURE, W.R. 1864, 98. 

0. XLI. r. 31 ( = 1882, s. 574 = 1877, a. 574 

-1859, s. 359), 

See Judgment— Form and contents. 

(5659)— 0. 41, r. 31 ( = Cip. Pro. Code , 1882, 

$■ 574) Appellate Court to give reasons for its 
decision. — B. 574, Civ. Pro, Code, is imperative 
and requires the appellate Court to state the 
reasons for its deoision — Where the Distriot 
Judge, under s. 566, Civ. Pro. Code, framed 
issues of fact and remanded them for find- 
ings by the original Court, and, on return of 
the findings, overruled a contention of the 
plaintiffs that the original Court had wrongly 
refused to take the evidence of oertain witness- 
es, and it did not appear that any memorandum 
of objections was filed under s. 567, Civ. Pro. 
Code, or that any objection was taken orally at 
the hearing to the findings as not justified by 
the evidenOB on the record, and the Distriot 
Judge silently accepted those findings, with- 
out giving any reasons for so doing, or even 
stating in his judgment whether he con- 
curred in them or not, held, on appeal to the 
High Court, that the judgment of the Distriot 
Judge was not according to law and that s. 574, 
Civ. Pro. Code, required the Distriot Judge to 
give his own decision, and the reasons for it, 
upon the issues remanded to the original Court 
under s. 566, Civ. Pro. Code. BHAGWAN v. 
KESUR KUVERJI, 17 B. 428. [F.. 7 M.L.J. 

236 ; R., 19 B. 551, 20 M. 496, 23 B. 334. 8 
O C. 390, 31 M. 469, F.B. = 18 M.L.J. 33 = 

3 M.L.T. 71-] 

(5660)— O- 41, r. 31 — Judgment of Appellate 
Court . — Under O. 41,' r. 31 of the Code, 
the judgment of* an appellate Court should 
oontain : (1) the points for determination, (2) 
the decisions thereon, (3) the reasons for the 
deoiBion ; these provisions should not be neg- 
leoted, HABIBULLAH KHAN V. ABDULLAH 

Khan, 9 Ind. Gas. 804. 

(5661)— O. 41. r. 31 ( = Civ . Pro. Code, 
1882, s. 574) — Judgment of appellate Court, 
Contents of.— The following judgment of a 
lower appellate Court : — “ I ho reason to 

interfere with the judgment of the lower Court 
based on facts. The legal quibbles raised in 
the appeal are not worth considering. Appeal 
dismissed with costs against appellants. ” Held 
not to be one fulfilling the requirements of 
a. 574, Civ. Pro. Code, 1882. KaNUSAWY PIL- 

LAi V. Maung Chit Pu, 1 L,B.B. 204. (9 
A. 26, R.) 

0. 11—151 


Ciy. Pp° Code (Acts Y of 1908, XIV of 1882, 

X ° 1877 '. xxm of 1861 and VIII Of 

1859) — co ntinved, 

, 41 ’ 31 { = Giv • Pro. Code . 1892, 

s J >1 V~r?, evenuea PPsal- Judgment-Contents— 

Punjab Tenancy Act.- The appellate judgment 
of a Collector must also state ; ( 1 ) The points for 
determination ; (2) The deoision thereupon ; (3) 
The reasons for the deoision ; (4) If the decree 
appealed against is reversed or varied, the 
relief to which the appellant is entitled agree- 
ably to the provisions of this section and s? 88 
Funjab Tenancy Act. SIAN DittA v Alice 
Forster, 2 P R. i 8 93, Rev. 

, r '. 3l J = Civ • Pr °- Code , 1882, 

,* _ ""Judgment— Contents — Revision, — The 
judgment of a Distriot Judge sitting as a Court 
of final appeal must according to the provisions 
of this section state the points for determina- 

f J° D c?- d reaS0DS for the deoision. If not. 
the Chief Court oan reverse the order and 
d ] rect a re-hearing of the appeal. GANGA Ram 
v. Javahar Singh, 72 P.R. 1890. 

(5664) O. 41. r. 3.1 ( = Civ . Pro. Code 1882 

s. VV-Appeal-Judgment.-The impeS 

provisions of s. 574 of the Civ. Pro. Code 
require that a Court of first appeal should not 
record a vague and summary judgment without 
any attempt being made to analyse the evidence 
to assign reasons for conclusions, cr to deter- 
mine distinctly all the points whioh arose from 
the pleadings of the parties. The parties to 
the suit were brothers, and the plaintiff oame 
into Court on the distinct allegation that on 
account of a partition in 1285 fasli, the familv 
property was specifically divided among the 
parties, and that, in such division, oertain 
specific shares were allotted to him, and that 
his possession was disturbed. The object of 
his suit was to obtain possession of the shares 
thus allotted to him. Tbe Munsiff dismissed 
the claim on the ground that the plaintiff had 
failed to prove his ezolusive possession over any 
part of the property in suit ; that the property 
must, therefore, be treated as still joint, and 
that, therefore, the suit for the relief prayed for 
aould not be mainted without a claim for 
partition. The Munsiff’s judgment, therefore, 
proceeded pratioally on the finding that no 
partition suoh as would alter tbe nature of the 
joint property, so as to make it divided and 
separate, had taken place. The Subordinate 
Judge on the other hand on appeal, held that, 

" as alleged by the plaintiff, it is proved from 
the statement of his witnesses that a private 
partition was made, and the plaintiff doea not 
stand in need of a formal partition.” On his 
finding, he reversed tbe Muosiff’s decree, and 
deoreed the plaintiff’s suit. In second appeal 
it was contended that the judgment of the 
Subordinate Judge was bad in law as it had 
decreed the claim without determining the 
exaot nature of the partition alleged by the 
plaintiff, and without ascertaining whether the 
land and houses, in which specific shares were 
claimed by the plaintiff, fell to his share in suoh 
partition. Held that this oontention was sound. 
Without ascertaining the exaot nature and" 
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Civ. Pro. Code (Acta Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


scope of the partition and the details of the 
distribution or division of the property which 
took placo in such partition, the plaintiff's Buifc 
could not succeed. The Subordinate Judge’s 
judgment fulfilled none of these conditions, 
and was practically useless for purposes which 
the law requires in judgments of the Court of 
first appeal. Accordingly, the deoree of the 
lower appellate C ourt was set aside aud the 
case remanded to it for disposal according to 
law. MANGKU RAI v. BlSHUNDIAL RAI, A. 
W.N. 1884, 99. 

( 5GG5 ) — O. 41, r. 31 ( = s. 574. Civ. Pro. 
Code, 1 882 ) — Appellate t.'oun — -Judgment if — 
Duty of Court unth regard to. — Under s. 574. 
it is tho duty of a rir.-'t appellate Court to con- 
sider, m its judgment, every point for deter- 
mination, to examino the evidence in couneo- 
tiou with it and to give a decision upon it with 
tho reasons for such decision. The judgment 
should oh w, on the face of it, that the points 
in dispute were clearly before the mind of tho 
Judge and that he exorcised his own discrimi- 
nation in deciding them. No A TUN MlN v. 
NO A LU GYI, U.B.R. 1905, Civ. Pro. 34. (22 

M. 12, 22 M. 344, 1< .) 

(5666) — O. 41, r. 31 (=.s. 574, Civ. Pro. 
Code, 1^8*1 Judgment in appeal, not m con- 
formity with the sutler — Order of remand in 
second apical.- -A District Juuge. who reverses 
tho Munsilf’s decision, must write a judgment 
in conformity with toe reouirments of *>. 5?4 
of the old Code (O. 41, r. 31). if it is not so 
done, an order of remand will bo made in the 
second appeal. KUITUSAWMY CflETTI v. 
SESHADK1 A1Y..NUAK, 7 M.L.T. f20. 

(56671-0. 41, /•. 31 < = s. 547, Civ. Pro. 
Code, 1882) — Judgment of appellate Court — 
What should it contain.— The judgment ot a 
Court of first appeal should contain tho points 
for determination, tho reason for the Judge’s 
conclusions, and it should a ho sot forth the 
nature of the case and the grouuds urged before 
tbo Judge in appeal. HlUA RODH1AN1 v. 
SOKUYONO I’ATTOJOSHJI, 8 M.L.T. 380 = 8 
Ind. Cas. 157. 


i 


i 


l 


* 


(56681-0. 41, r. 31 (=s. 574. Civ. Pro. 
Code , 188-2)— Judgment of uppcllate Court— i 
J udgment not in moot dance with law. — In an 
appeal from a electee in a suit for money duo on 
a mortgage by conditional sale, tho following 
judgment was passed : — Tho lower Court’s 
judgment is in accordance with tho evidence ou 
tho record. Appellant relies on a deoree of tho 
High Court which has never been executed. 
This appeal is dismissed with costs.” Held, 
that this was not a sufficient compliance with 
the terms of s. 574 of tho Code of Civil Proce- 
dure. Baban sinqh v. Jaimangal Singh 

A.W N. 1906, 86. 

15669) — O. 4), 31 ( = s. 574, Ciu. Pro. 

Code , 1882) — Revision — Civil cases— Judgment 

of appellate Court not complying with the 
requirements of law.— Where the judgment of 


the lower appellate Court did not state what 
the points in dispute were, or what was the 
decision on those points, the Chief Court on 
revision set aside the decree, in the case and 
remanded the appeal for re-trial. MlRBAZ v 

Makhana, 153 P.L.K. 1906. 

(5670)— O. 41, r. 31 ( = s. 574, Civ. Pro. 
Cede, 1882)— Judgment of the lower Court yiot 
complying with— Procedure.— When, in second 
appeal, it appears that the judgment of the lower 
appellate Court does not substantially com- 
ply with the requirements of s. 574, Civ. Pro. 
Code, the proper procedure is to make an order 
betting aside the decree, and remanding the 
case to the lower appellate Court to be disposed 
of according to law. If the Judge of the Court 
to which the case is remanded is the Judge 
who heard the appeal in the first instance, aud 
if he considers that ho can properly dispose of 
the remanded case without a re-hearing of tho 
appeal, the writing of a judgment which satisfies 
the requirements of s. 574, without re-hearing 
tho appeal, would be a compliauce with the 
order that tho case bo disposed of according to 
law. But in all cases, where the Judge of the 
Court to which tno case is remanded, is not the 
Judgo who heard the appeal in the first instance, 
and in all cases where tbe Judge oi the Courtis 
tho Judge who heard tbe appeal in the first in- 
stance, out ho does not consider that he can 
properly dispose of the remanded case without 
a re-hearing of tbe appeal, a re hearing is neces- 
sary in order that there may be a compliance 
with the oruer, of tho High Court that the case 
be disposed of according to law. SARAVANA 

Bill a i v. T. Sesha Reddi. 3 M.L.T. 71, F- 
B.= 18 M.L.J. 34 = 31 M. 469. (20 M. 496, 22 

M. 12, 25 C- 97, 17 B. 429, 19 B. 551, R, 
d F.; 4 M.H.C, 174, D: :<>.) 

(5f>71)--0. 41, r. 31 — Case where a judgment 
was held not to sufficiently comply with express 
provisions of seotion— $tr EJECTMENT, SUIT 
BOR, 14 Bur. L.R. 156. 


(5672) O. 41, r. SI— Question of permanenoy 
ol tenure Judgment not dealing with point 
with sufficient tulness — See LANDLORD AND 

tenant— Ejectment, is • c.W.N. 949 = 2 
Ind. Cas. 656 = 36 C. 927. 

(5672-n)— O. 41, r. 31— See NOS. 1829-0, 3197, 
5302, 5303, 5304, 5305. 55S3. 5624. 5629, 5630, 
5631, 5655*5, 5056, 5657, 565S, supra. 

(5073) — efi 41, r. 31, s. 99 i = t':r. Pro, Cede, 
1S8'J, s$. 574, 578) — Judgment of appellate 
Court— Filed of >ion- compliance with s. 574.— 
\\ here tho judgment ot an appellate Court does 
uot comply with the provisions oi the Civ. Pro. 
Code, s. 574, as to its conteuts, the irregularity 
is such as cannot be covered by the provisions 
of s. 578 of the Code, In such a case, tho 
deoree should bo set aside and the case remand- 
ed for proper compliance with the provisions 

0^574 , Jaganath v. Sura wan Dulaiya, 

A, W.N, 1888, 61. 
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Ciy. Pro. Code (Acts V of 1908, XIV of lfiflQ 

wr.xxwot 1861 t D d vinof 

1859) — continued. 

41 * r * 31 1 SS. 99, 100 ( = «« *,74 

royo-S ?**■ t »o,Code, 1882 )— Appellate Judo' 

nlZ T°, mlSS ’ l,n lc siate reas ° ” s for decision— 
Defect if cut a. le— Ground of second. avoTal- 

th8 a oon/^ “ “° rt S a g e - b °nd, the defanoe'of 
the oontthfimg defendant was that the bond 

was executed by collusion between the pLTn 
appear ZTl ^ defendaut9 " b ° did not. 

Elr 1 , ,7 appellate Court recited 

the nlafnHff ° fiC8t itl8 ' ance bad found that 

oonoluded as follows:— “The point in dispute 
is a question of fact and I see no reason to 

fnn^i 1 ?- 0 fiDd,n S of th * lower Court. The 
appeal is dismissed.” Held, that the appellate 

ol s 8n E!! 6 ^ not ° om P i y with the provisions 

dete'rtn ’ , * Pr0 * Code - The V oi “ Ls f or 

determination were set out, but the reasons for 

Jr° f ec,s,ons were not stated. Held , also, that 
;r e faots of the case demanded fuller treatment 
tnan they received, and the defeot was not 
cured by the provisions of s. 578 of the Code. 
-L>eteot in the appellate judgment is a ground of 
second appeal. SHAHARULLA MONDAL v 
JJAKOOO MONDAL, 13 C.W.N. 143 = 2 Ind.’ 

1031 J 0i# U2 G * l99, D ‘ ] • 13 C.W.N. 
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(56751 — 0. 41, r. 31, s. 100 — See JUDGMENT 

—Form and contents, 12 C. 199 . 

(5676)— O. 41, r. 31, s. 122 — See JUDGMENT 

—Form and contents, 9 a. 93, f.b. 

(56771—0.41, rr. 31 & 11 ( = ss. 574, 551, 
Civ. Pro, Code , 1882 ) — Procedure— Appeal 
summarily dismissed— Court not bound to record 
lull judgment. — Held , that the provisions of 
s. 574 of the Code of Civil Procedure are 
not applicable in their entirety to the case of 
an appeal dismissed under s. 551 of the Code. 

Samin Hasan v. firan, a.W.N. 1908, H 5 = s 
A.L.J. 300 = 30 A. 319. (25 C. 97, Diss.) 

O. XLI, r. 32 ( = 1882, s. 577 = 1B77, s. 577 
= 1859, s. 350.) 

See Judgment— Form and Contents. 

(5678)— O. 41. r. 32 ( — Civ . Pro. Code , 1882, 
s. 577) — Compromise 'presented by parly to 
appeal , absence of verification in application — 
Incompetency of Court to proceed under s. 577, 
Civ. Pro. Code, 1882. — An application for 
compromise of suit having been presented to 
the High Court on seoond appeal, it was sent 
to the lower appellate Court lor the verification 
being obtained. Repeated attempts made to 
obtain from the parties the verification of the 
sulahnamah or deed of compromise failed 
owing to the negligence of the parties to 
attend to verify the same. Under the oircum- 
atanoes, the High Court oould not act under 
s* 577 of the Civ. Pro. Code, and make a decree 
in terms . of the sulahnamah. The powers 
conferred by that seotion upon Courts of appeal 
powpra whioh require that parties should be 
in aooord with eaoh other at the time when the 


1 7K9um"» F !: &e Nos - W8 ' 1779 - 

Code 1 'l88 2 f ,/rf" ( " SS - 574 ' 57fi * 

Pro. Code, the judgment of a Court « ,V> 
appeal should contain the Doinf* a . first 
ation, the deoision thereupon o n d th* 

.«XL.TE 

DENCE, 15 W.R. 179, 2 4. 551 ° F EVI ' 

decree, form o^Vw.R.lf T Decbee - 

NERS, 62 P.R. 1873. T ES 0F PABT ‘ 

XVIlfo7? 8 27l’ 6 ''l0 2 ’n 9 B 9 H.O. fi llT' KEG ' 

SECOND APpLl-ErrorI^o/^aW 1, ° R 
PROCEDURE, 14 W.R. 141 . LAW 0R 

(5684) O. 41. r. 32, s. 99, O. 7 r li o 

VALUATION OF SUITS, 4 B L R i « i 
W.R. 484. A.v,. 139 = A 2 

0. XLI, r. 33 (New). 

See Judgment— Form and contents. 

(5685) — O. 41, r. 33— Discretion of appellatp 
Court.-R ule 33 of 0. 41 empowers f PrinS 
of appeal to deal with a case in anyway 
that may seem equitable to all the parties eon 
earned, the discretion thus given to an appellate 
Courr, is very wide. HARI Mal v. Ay a Rtnott 
103 P.L.R. 1911 = 9 Ind. Cas. 825. GHl 

(5686)— 0. 41, r. 33 —Powers of appellate 
Court. The High Court in seoond appeal and 
the Distriot Judge on appeal, can pass a decree 
against a defendant, even though the plaintiff 

has not filed any appeal or cross-objections 

against the decree dismissing the suit against 

him. Krishnier v. Sarvothama Royar 
8 M.L.T. 377 = 8 Ind. Cas. 3S6. ' 

(5687)- 0. 41, r. 33 -( = Civ. Pro. Code. 

1882, ss. 540, 584) — Suit for partition — 

Decree lor plaintiff— Reduction of some defen- 
dants' share in consequence— Appeal by such 
defendants . whether lies— Relief to party not 
filing appeal or cross-objections.— An appeal lies 

by a party against whom no decree has been 
passed if the effeot of the decree is to make that 
person aggrieved by it. It is competent to a 
Court of appeal, under O. 41, r. 33 of the 
Civ. Pro. Code of 1908, to give a relief to the 
respondent, who has not filed crcss-objeotions 
to that portion of the deoree of the lower Court 
whicji is against him. Plaintiff sued for a third 
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•Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 


Civ. Pro. Code, (Acts Y of 1908, XIV of 1882 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 


■share, alleging that defendants Nos. 1 and 2 
were each entitled to a third share, and third 
defendant to no share. The Munsifi gavedeoree 
as prayed for. On appeal the Sub Judge gran- 
ted plaintiff a fourth share, holding that the 3rd 
defendant was entitled to a fourth. Held, on 
appeal by 1st and 2nd defendants, that it was 
competent to 1st and 2nd defendants to appeal, 
as they were aggrieved by the deor6e of the 
Sub-Judge. NAGALLA KOTAYYA v. NAGALLA 
MALLAYY a , 8 Ind. Car 337. (28 M. 457, 30 

M. 447. 17 M.L.J, 260, 2 M.L.T. 468, 21 A. 
117, JR.) 

(5687*o) — O. 41, r. 33 — Scope of — Dissmissal 
of claim without objection by defendant in respect 
of portion decreed. — The words of O. 41, r. 33 
of the Code are very wide, but caro and judicial 
discretion must be used by the appellate Court 
in the exercise of the powers conferred by the 
rule. In a proper oase, the Court, of course, is 
quite entitled and Rbould not hesitate to exercise 
them. It is not easy, nor perhaps expedient, 
to lay down any hard and fast rule. One 
principle, however, may be safely stated : the 
Courts in the exerciso of powers conferred by 
O. 41, r. 33, should not lose sight of the other 
provisions of the Code itself, nor of tbo Court 
Fees Aot nor of the law of limitation. In 
particular, they should bear in mind the oase 
stated by way of illustration at the foot of the 
rule. In a caso in whioh thero is nc sufficient 
reason for a respondent neglecting either to 
appeal or to file objections under O. 41, r. 22, 
against that portion of decree which is against 
him, the Court should hesitate before allowing 
him to objeot at the hearing of tho appeal filed 
by the appellant. The objoot of r. 93 is 
manifestly to enable tho Court to do oomplete 
justioe between the parties to the appeal — whore 
for examplo it is essential in order to grant 
relief to an appellant that some relief should at 
the same timo bo granted to the respondent 
also, the Court may grant relief to tho res- 
pondent, although ho has not filed an appeal or 
preferred an objection. Of suoh oases the illus- 
tration to tho rule i3 a type. Hence whore a 
plaintiff sued the defendant for rent of a holding 
and olaimed Rs. 294-7-0 and tho defendant 
pleaded that, tho claims had been discharged 
but the Assistant Collector gave tho plaintiff a 
deoree for R 9 . 96-11-11 , and the plaintiff appeal- 
ed against the deoree in so far as it dismissed 
his claim, and tho defendant neither filod a 
orosa-appeal, nor objections as provided by 0.41, 
r. 22 of the Codo and the District Judge, on 
return of findings on oertain issues remitted by 
him to the Assistant Collector, dismissed the 
claim of tbo plaintiff in toto, held by the Full 
Bench, tho dismissal by the Judge of the 
plaintiff’s suit in its entirety was not a proper 
exercise by him of tho powers conferred by 0.41, 
r. 39. RANGAM LAL v. JHANDU, 8 A. L. J. 

1111, F.B. 

(5687-6) 0. 41, r. 33— Appeal by one 
plaintiff out of many— Decree in favour of all 


—Effect of mutation entry— Punjab Land 
Revenue Act XVII of 1887, r. 177, under s. 34. 

— Held , that r. 33 of 0. 41, of the new Civ. 
Pro. Code, (Aot V of 1908) justifies an appellate 
Court to deoree in favour of all the plaintiffs 
what they are entitled to get collectively even 
if only one of them has appealed. Held also, 
that P.R. No, 6 (Rev.) of 1883 and No. l‘(Rev.) 
of 1891 enunciate the well-known rule that Re- 
venue Courts look to possession in the first 
instance as a guide in mutation of names pro- 
ceedings, and the mutation order doer not 
preclude title being set up by the losing party 

Bhagtu v. BUA Ditta, 26 P.W.R. 1912, 

(5698) 0. 41, r. 33 — Powers of appellate 

Court— Seoond appeal— See Mad. ACT I OF 
1908. 8. 6 20 M.L.J. 528 = 8 M.L.T. 135 = M. 
W.N. 1910, 331 = 7 Ind. Cas. 74. 

J (5688-a) 0. 41, r. 33 — Appellate Court’s 

1 power to make any orders to meet the ends of 

justice See HINDU LAW— ALIENATION. 38 
C. 721. 

j (5688 b) — 0. 41, r. 33 -See No. 2397, supra . 

0 XL1, r 34 ( = 1882, s. 576=1877, 578 = 

1839 s. 359). 

j (5698-c) — 0. 41, r. 34— Se* Nos. 5656, 5657, 
5658, b upra 

0. XL1, r. 35 ( = 1882, a. 879 = 1877, a. 579 

| =1859, 8.360). 

' (5689*(?) — 0. 41, r. 35 —Sec NOS. 2391, 5306, 

! supra. 

I 

0. XLI, r. 35, ( = 1882, s. 579-1877, s. 579 

= 1859, s. 360). 

(56S9) 0. 41, rr. 35, 36— See COSTS— 

1 General, 17 W.R. 445. 

(5690) — 0.41. rr 35, 36 — See DECREE — 

Decree, Form of, 21 W.R, 74. 

1 (5691)— 0 . 41, r. 35, O. 42, r. 1, s. 103— See 

Decree— Decree, Construction of, 11 

B. 177. 

(56921—0. 41, r. 35, 0. 44, r. 1 ( = C»U. Pro . 
Code, 1982, ss. 579, 592) — Application to appeal 
in forma pauperis — Limitation Act (XV of 
1S77), 3 . 5, art. 170. — The provisions of s. 5 of 
the Limitation Aot do not applv to an applioa- 
tion to appeal in forma patiperis. P ARB ATI v. 
BHOLA. 12 A. 79 = A. W.N. 1890. 25. [Appl, 

12 A. 461 ; R., 19 B. 48, 30 C. 790 = 8 C.W.N. 

| 906.] 

| 0. XU. r. 36 ( = 1882, 1 . 580 = 1877,1.880 

= 1859 1. 360*. 

(5692-a) — 0. 41. r. 36— See NOS. 5689 , 5690, 
supra. 

0. XLII, r. 1 (=1882, * 587 = 1877, *.387- 

1839 s. 37). 

I c ( 6 , 69a ' 6 '-0- I- 1 -Sm NOS. MSS. 6163. 

' 6691, supra. 
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See appeal. 

(5 6 93)-0, 43, r. 1 (k)— Order of abatement 
-No apphcatton made to set aside-No appeal 

Tsu 7 v Court3 Act ■ XVIU o 

aside an 7 Ih a)l_ ! 7here n ° application to set 
aeiae an abatement was made, held that nn 

appeal would lie under 0. 43 r 1 (k\ Civ p ro 
Cod^ Where an applicant fails to ivai^ Wnf/eli 

a id t e he rem H edy by Way of -WHcton to let 
aside the abatement, the Court will refuse to 

1884 Tn^ er S *J° U) PuD i ab Courts Act 
r! 8 1911 T DAS V ‘ PEEMA NAND, 95 P. 

^!> 69 nT°‘ 43, r * 1 ( u) ~~ No further appeal in 

m Z 0rd V cna ! r Sl 562 > Ciu - Pro ' c °™ 18,2 

T ' 2S) ~ A PP ealablltt y—Case sub judice 

7™ ( T,?r P T 3ab C0UrtS Act XVUI °f 1884 , 

S' IU (l) (5).— No appeal lies under O. 43 r l 
ol.ju), Civ. Pro Code, 1908, from the order of 

a Lo ^ 10Qal ra Judge remaQ ding tbe oase under 
s. 662, Civ. Pro. Code, 1882 ( = 0. 41, r. 23 

iv, Pro. Code, 1908; in a oase where no further 

appeal lies to the Chief Court from the decree 

of the Divisional Judge. It will not be a proper 

exercise of the Chief Court’s revisional power 

under ol. (6) of s. 70 (l) of the Punjab Courts 

Act, 1884, for it to interfere under that clause. 

in a case which is still sub judice in the lower 

P°p rt i e n.n ALI BAKSH v * UHUHAR SINGH, 101 

*•!{« lyio# 

(5695) 0. 43, r. 1 (u) — Order of remand — 

Appeal — Disposal of suit before filing an,— 
whether affects right of appeal— Old law obsolete. 

Under the Code of Civil Procedure, 1908, as 
applied to Berar, the right of appeal against 
remand order is unaffected by the disposal of 
the suit on remand before the institution of the 
appeal. (32 C. 1023, 29 A. 659, 18 M. 421, 14 B. 
232, 12 A. 510,4 N.L.R. 166, 7 N.L.R. 172, 
The oontrarv view, though correot under 
the old Code is now obsolete. VlTHOBA v. 
TAMBA, 8 N.L.R. 42. (32 C. 1023, 29 A. 659, 18 

M. 421, 14 B. 232, 12 A. 510, 4 N.L.R. 166, 7 

N. L.R. 172, R.) 

(56961—0. 43, r. 1 (a)-^Sfe MESNE PROFITS 

—Miscellaneous, 8 ind. Gas. 162. 

(5697)— O. 43, r. 1 (s)— See RECEIVER, 62 P. 

W.R. 19 ji, 

(5698)— O. 43, r. 1, ol. (s) — Order appointing 
reoeiver— Appeal — See RECEIVER, 13 C.L.J. 

157 =*9 Ind. Caa. 582. 

(5699)— O. 43, r. I — See SPECIAL OR 8ECOND 

Appeal— appeals against orders, when 

Lie and WHEN NOT, 21 C. 799, 10 W.R. 233. 

(5699-a)— O. 43, r. 1 — See NOS. 57, 72, 73, 

7J, 75, 82, 87, 92, 93, 94, 95, 96, 97, 98, 99, 100, 

J13, 121, 153. 192, 341, 466, 505, 925, 926, 927, 
in?* 929 > 930 > 984, 1028, 1029, 1032, 1043, 1062, i 
106 3, 1066, 1067, 1071, 1077, 1085, 1205, 1286, J 


Cjf. Pro. Code (Acts Y of 1908, XIV of 1882, 

1859) f r 87 V X ^ IH ° f 1861 and VIIr of 
1859) — continued. 

mo' ?£?’ JIS2* 1823 ' 186] - 1863 > 1868, 3869, 

187fi’ i X b?q' JoZn' 1073, 1874 ’ 1875 ’ 1876 > 1877, 

1886 m 8 ™ 1881 ' 1882 > 1883 - 1884. 1885, 

lc86, 1887, 1888, 1889. 1890 lfiQi i«qo 

iqn?' io 8 n 4 1 1895, J896 » 1897 ’ 1896, 1899* 190o’ 
S’ J903, 1904 ’ 1905 - 1906, 1920‘ 1921 

I 2374 * 1 o 934 ’ 1939 ’ 2l82 > 2188 > 2^6! 

070^’ 2w n»U 2412 " a ' 2477 » 2477-a, 2477-6, 2709 
2765, 2770, 2774-c, 2780 2792 Q7qQ 7 

2841 5 ' ollft 2793 -'> 2803, 2805 1^2805 6,' 

29lo' 6 gq?i 6, OQ^Q 6 'o a ’ 2861, 2884 ’ 2884 a 2884-6, 

q«o«* 2913 > 3 °° 3 ’ 302C > 3027 > 3041, 3145, 
3169, 3898, 4046, 4110, 4134, 4J57 4242 4317 

4592* 461 ?’ !2?J’ 4S38 ‘ 4376 > 4377,’ 4591,’ 

50^’ 48 7 '- 6 5 > 46o8> 4659 » 4726, 5036, 5039. 
5085, 5)05,0117,5119, 5141,5147 5147-a Sifift 

5360’ 5-94’ ? 3 n°' 6331, 5332, 5333 > 5358,’ 5353,’ 
5360, 5o94, 5401, 5530, 5531 55QQ **00 a 

5543’ 5544 ' 5538> 5539 -’ 55 10.'s541,’ 5542! 

543, 5544, 5545, 5546, 5547, 5548, 5570, 5584 

in/ra P,a ’ ^ N ° S ' 5816> 5819 ' 585 °- S886 . 

«• r - ’• *■ 104-See ACT I OP 
1868. s. 6, A.W.N. 1889, 106. 

(5701) O. 43, r. 1, s. 104 — See SPECIAL or 

WHEN r “r' 4milS AGAINST ORDERS 
WHEN LIE AND WHEN NOT. 19 M. 29 = 5 M. 

•Lj-J • 153. 

MM. 421 X ' 103 ’ 105 ’- Sefl RE - 
(5702-a) O. 43, r. 1, 8 . 104, O. 44, r. 1— 

See Letters Patent, High Court, 1865 

Mad. Ol. 15, 9 M. 447. ' 

(5702-6) — O. 43, r. 1, s. 115— See SPECIAL 
OR SECOND APPEAL— APPEAL AGAINST 
ORDERS, WHEN LIE AND WHEN NOT, 1 M. 

401. 

(5703)— O. 43, r. 1, O. 2, rr. 4 and 5— See 
Cause of action, 79 p.r. 1889. 

(5703-a) O. 43, r. 1, O. 47, r. 7— Review 
— Appeal — Case decided without one party's 
evidence being completed— Grant of application 
for review on this ground— Civ. Pro. Code, 

O. 43, r. I, O. 47, r .1— Construction .— An appeal 
against an order granting an application for 
review lies only on the grounds specified in 
O. XLVXI, r. 7 and on no other grounds. Conse- 
quently, an order granting an application for 
review is not appealable on the ground that the 
application was granted on the objection that 
the Court had previously decided the oase before 
the plaintiff’s evidence was completed. There 
is no oontradiotion between O. XLVI1, r. 7, and 
O. XLIII, r. 3. The latter rule does not oarry 
the right of appeal any further than the former 
rule. The two Orders must be read together,, 
as O. XLIII, r. 1, is qualified by O. XLVII, 
r. 7. Main fazal ahmad v. Khan Baha- 
dur. 10 P.L.R. 1912. (12 B. 171, 24 C. 878, 

27 A. 695 = A.W.N. 1905, 154 = 2 A.L.J. 465, F.) 

(5704) — 0> 43, r. (1) (»), O. 47, r. 7 (a) and 
(b) and s. 115 (c) — Indian Evidence Act , s. 91 
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Civ. Pro. Code (Acts Y of 1908, XIY of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

—rBahi— Absence of the proof of its loss — Power 
ot the Court to review its order — Power of High 
Court to set aside such order and the decree 
on review — Appeal tna'ed ns revision. — Held , 
that, where a dooucneut. on which the suit is 
ba^ed is lost and the defendant pleads payment 
and that it is endorsed thereon, the loss must 
be strictly proved, and the plaintiff must not 
be allowed to suooeed on qualified admission of 
the defendant by throwing on him the onus of 
proving the payment. (12 B. 443, F.\ 23 P.R. 
1898, 124 P.R. 1906, D.) Held, alRo that an 
order granting the review under r. 7 of 0. 47, 
Civ. Pro. Code, 1903 is appealable only where 
it either contravenes the provisions of r. 2 or 
r. 4 of the said order or the application for 
review is barred by time or is based on in- 
sufficient grounds; but though, in the absence 
of these oiroumstances. the order is not appeal- 
able, it oan bo set aside on revision by the High 
Court under s. 115 (c), Civ. Pro. Code, 1909, if 
it is irregular and ha9 Jed to miscarriage of 
justice. Appeal was treated as revision. ATRA 
v. CHHAJJU, 49 P.W.R. 1911. 

(5705) — O. 43, r. 1 («•) and 0. 47. r. 7— 
Appeal against order granting roviow — Appeal 
on merits against tho final order passed on 
review — See REVIEW— MISCELLANEOUS, 13 
O.C. 249. 

0. XLIII, r. 2 ( = 1882, s. 890=1877 s. 990 

= 1859, s. 366.) 

(5705-rt) — O. 43, r. 2 —See NOS. 1910, 4255-a, 
5472, 5653, supra. 

0. XLIY, r. 1 (= 1882, s. 592= 1877, s. 592 

= 1819, as. 367, 370). 

(5706) — 0. 42, r. 1 ( = s. 594, Civ. Pro. Code , 
1832) — Appeal in forma pauperis — Rejection 
of application for leave to appeal in forma 
pauperis distinct froyn rejection of the appeal — 
Duty of appellate Court in considering decision 
of lower Court. — A Court to which an apph- 
cation for leave to appeal in forma pauperis is 
presented is uudor oertain oiroumstances em- 
powered to rojoot that application summarily; 
but it is not undor similar conditions 
empowered to rejeot tho appeal itself. It. is 
the duty of a Court to which an application 
for leave to appeal as a pauper is presented to 
oonsider for itself the judgment, and dooreo 
against which it is sought to appeal and not 
merely to accept and reiterate tho reasons 
given by the lower Court. In re INAYAT 
BEG, A.W.N. 1895. 34. [R, t 11 0.0. 19.] 

(57071-0. 44, r. 1 ( = s. 592, Civ. Pro. Code , 
1892) Pauoer avpeal — .4 rim is non — Tho pro- 
viso to s. 592 of the Civ. Pro. Code is a 
very noo?3sary safeguard iutroduood by the 
Legislature for tho beuefit of litigants who find 
themselves opposed by paupers. The Court 

shoil M b * °* rafuI t0 that that proviso is 
satisfied. To provide a safeguard against the 
prdviso beiftg ovarloo ked, the Judge admitting 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

a pauper appeal should not only see tut express 
and record very briefly the reason on which the 
leave proceeds. 8AKHUBAI v. GANPAT. 6 Bom. 
L.R. 442 = 28 B. 451. 

(57081—0. 44, r. 1. — See LETTERS PATENT 
—High Court, 1865, Madras, 26 M. 437. 

(57091—0. 41, r. 1— See REVIEW— RE- 
VIEW WHEN LIES, 10 W.R. 345. 

(5709-al — 0. 44, r. 1 —See NOS. 5001, 5005, 
5006, 5050, 5251-a, 5692, 5702, 5702-a, supra. 

(5710)— O. 44, r. 1, s. 115— See REVISION 

—General, 4 a. 91-a.w.n. 1881, 136. 

(5710a) — O. 45 — See No. 102, supra. 

0. XLY, r. 1 ( = 1882, s. 894 = 1877, 

s. 594;. 

See Appeal to Privy Council. 

See Privy Council, Practice of. 

(5711) — o. 45. r. 1— See DECREE— GENE- 
RAL, 5 Bom. L.R. 348 = 27 B. 415. 

0. XLY, r. 2 ( = 1882, s. 898 = 1877, 

>. 598). 

See APPEAL TO PRIVY COUNCIL. 

See Privy Council, Practice of. 

(5712) — 0. 45, r. 2— See LIMITATION ACT, 
1903, ss. 4, 5, 12, art. 179, 19 B. 301. 

(5713)- 0. 45, r. 2— See LIMITATION ACT, 
1903, s. 12 and art. 179, 15 M. 169. 

(5713-nl— O. 45, r. 2 — See No. 1985, supra. 

0. XLY, r. 3 ( = 1882, s. 600 = 1877, 

s. 600). 

See appeal to Privy Council. 

See Privy council, Practice of. 

(5714) — 0. 45, r. 3 ( = s. 600, Cit>. Pro. Code , 
,9 9J)— Prmv Council , leave to appeal — Sail 
tiled in i906 — Neto Code. — In the sail filed by 
the respondent, the applicant pleaded inier alia 
that a Oivil Court had no jurisdiction to enter- 
tain a suit uuuer s. 41 (6) of the Lower Burma 
Town uud Village Lands Aot. The first Court 
dismissed the suit on the preliminary point. 
On appeal a Full Bench held that the parti- 
cular seotiou was ultra vires of the Legislative 
Council of Lieutenant Governor o! Burma. 
The case was remanded to the first Court to be 
heard on its merits. The applicant asked for 
leave to appeal to the Privy Counoil on the 
point deoided by the Full Bench. H eld, that 
no leavo could be granted uuder 9. 600 of the 
Civ. Pro. Code, 1882, iuasmueh as the re*- 
i pondeut’s suit may be dismissed, in whioh 
oase the granting of the certificate might pat 
him to needless expense. Held, also, that the 
suit having been filed in 1906, the provisions 
of the new Code of 1903 did not apply. MB 
SKCRETERY OF 8TATE FOR INDIA IN COUN- 
CIL V. JOHN MOMEMT. 8 lad. Cfti. 1189. (6 
L.B.R, 148, 5 Ind. Oas. 980, A PJ pr.) 
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CiV ‘S r ° f (5ot8 ¥ of 1908 ' XIV of 1882, 

X of 1877, XXIII of 1861 aod VIII of 
le59 )— continued. 

(5714-2) — 0, 45. r. 3“"*S86 Nor IQfifi 
1967, 1968, 1969, 1986, 1987, 1988, 1989! supra. 

• 0. XLY, r. 4 (New). 

(5714-6) 0. 45, r. 4-8ee No. 5585 supra. 

601J XLV ’ F ' B( = 1882 ’ 8 - 601 = 1877, s. 

See appeal to Privy Council. 

See Privy Council, Practice op. 

(5 71 5)— o. 45, r. 6 ( = s. 601, Civ. Pro. 
Code, 1882 )~ Privy Council, apveal to— Leave 
to appeal , application for— Certificate, refusal 
of— Grounds to be stated.— The High Court in 

refusing a certificate for leave to appeal to His 
Majesty id Council should state the grounds 
for refusing it. VENGANAT SVAROOPATHIL 

Valia Naivibidi ayergal v. Cherakun- 

NATH NAMBIYATHAN NaMBUDRIS 10 C W 

N ‘on 4 2r P 0 =8 Bora - L R- 374 = 16 M.L.J. 160 
= 29 M. 94 = 4 C L.J, 305 = 33 I. A. 67. 


(5715*a) — O. 45, r. 6 — See 
supra. 


NOS. 1970, 1990, 


0. XLY, r. 7 ( = 1882, s, 602 = 1877, 8.602). 
See Appeal to Privy Council. 

See Privy Council, Practice of. 

(5716)— O. 45, r. 7. ( = 5 . 602, Civ. Pro Code , 
1882)— Privy Council—. Ap ceal by special leave 
Practice— Time for depositing estimated costs 
Extension , — Although s. 602 of the Code 
only applies to a case, where a certificate of 
leave to appeal to the Privy Council has been 
granted by the High Court, it has been the 
invariable praotice of the Calcutta High Court 
to treat that section as applying to oases, where 
speoial leave has been granted by the Privy 
Council. Toe High Court has power to extend j 
the time, as provided by s. 602 of the Cod*, for 
depositing the estimated cost of translating, 
transcribing, indexing and transmitting to the 
Privy Counoil the record of a case under appeal, 
but it ought not to do so without somo cogent 
reason. ROY JOTINDRA NATH CHOWDHURY , 

v. Rai Prasanna Kumar Banerjee Baha- i 
DUR, 11 C.W.N. 1104. (10 C. 557, F.) 

(5717)— O. 45, r. 7 ( = s. 602, Civ. Pro. Code, \ 
1982) — Power of Court to extend time for giving | 
security — Appeal to Privy Council . — The words 
of s. 602, Civ. Pro. Code, though at first sight 
ttay appear to be mandatory yet are merely 
direotory. (10 C. 537, P.C., R.) The Court 
admitting the appeal (the Chief Court), there- 
fore, can, for sufficient cause, extend the period 
prescribed by that section for the filing of 
Qecurity and for making the specified deposit. 
KlDARNATH v. MATHU MAL. 87 P.R. 1908 = 
W.W.R. 1908 = 27 P.L.R. 1509 = 4 Ind. Gas. < 
^19. [R., 78 P.R. 1909.] 


ol Cl »- Pro. Code (Acts Y of 1908, XIV of 1882 . 

1859 ;■ XXUI of 1861 aDd VIII of' 

looy, — continued. 

I’ — plLw7°\ 45 A r * 7 — Appeal to Privy Council 

™ h f th ^ sufficient for extension of 
time allowed for ths deposit of security for res- 
pondent s costs.— Time allowed und/r O. 45 , 

1 costs ,°n/h d6P0 V C ° f 960Urity fot “epondeot’s 

I reasons ” ^ “ Sy ba eD <«ged for “ cogent 
, easons, and poverty is a suffioient reason for 

rMuired DO time ’ WheC6 the aum of money 

is shown h IarRe , aD . 8 d,1 'e p D0e of the petitioner 
is Shown by his having paid in three-fourths of 

a7lo» y D reqU ' red witbiD tbe originally 

=.70 P W R 1 TJn :- t SALlR0K - iiP R 1910 
IQ in P 'n* R r> i9i0 = 6 Ind Cas - 723 = 118 P.L.R. 

. f9!0. (10 C. 557, P.C., F. ; 14 M. 391, Diss.) 

f Lno 19 ^"T^’ 45, r ‘ 7 Pro. Code, 1877 

I ' • b02, ~ Appeal to Privy Council— Failure to 

; persons - who obtained a 

I n ^ n J°, appeaI fc0 Privy Council applied 

• soribed H h gh C ?n » fc ^ W0 dayS after the time Pre- 
scribed by s. 602 for leave to deposit oertain 

bonds giving security for the payment of the 

costs of the respondents, and to deposit the 

amount required to defray the expenses of trans- 

a i^’ ® t0 *’ £eld that, looking at the terms of 
s. 602, Civ. Pro. Code, 1877, and following the 
un deviating praotioe of the Court, the applica- 
tions being two days beyond time, should be 

! S mtffT 8INGH v ' RUSTA31 KHAN - 

| 45 ' r ’ 7 (-Civ. Pro. Code . 1877, 

I s- 6 p 2 ) — Appeal to Queen in Council— Failure 
to furnish security within time.— Where an 
applicant for permission to appeal to the Privy 
Council, made the deposit required by s. 602, 
j Civ. Pro. Code, after the time limited by that 
section and also prayed for time to make up the 
I defioienoy in tbe security furnished , hi Id that the 
case must be struck off the file, as the require- 
ments of the law had not been satisfied by the 

appellant. DEOTADIN v. GAYADIN AWN 
1882, 53. 

(5721) o. 15, r. 7 — See Letters Patent 
—High Court, 1865, Calcutta, ol. is, 18 
C. 182. 

(5721-a) — O. 45, r. 7 —See No. 1991, supra. 

O. XLY, r. 11 ( = 1882,1. 606 = 1877* 

«. 606). 

(5721-6)— O. 45, r. 11 — Appeal Court— Dis- 
missal of appeal— Judgment, not necessary.— 

It is not obligatory on the appellate Court to 
write a judgment when dismissing an appeal 
under O. XLV, r. 11 of the Code. TANAJI 

Dagde v. bhankar Bakharam, 13 Bora. L. 

R. 1002. 


O. XLY, r. 13 ( = 1882, a. 608 = 1877, 

a- 608). 

See appeal to Privy Council. 

See Privy Council, Practice of. 

(5722;— O. 45, r. 13 — Preliminary decree for 
partition — Appeal to Privy Council — High 
Court, if may stay further proceeding .— The 
High Court has no power to stay proceedings 


i 

> 
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Civ. Pro. Code 'Acts Y of 1908. XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859}— continued. 

in a suit following a preliminary decree for 
partition, against which it baB granted leave to 
appeal to the Privy Counoil. The Privy 
Council which has seizin of the appeal oan 
alone do bo. LALITESSUR SlNGH v. BHABES- 
SUR 8INGH, 13 C.W.N. 690= 9 C.L.J. 601 = 

6 M.L.T. Ind. Cas. 812. 

(57-23)— 0. 45, r. 13 \ = Civ. Pro. Code , 1882, 
s. 608)— Privy Council, appeal to - Decree- 
Slay cf execution tejore appeal admitted — 
Practice — Procedure. — Where a petition has 
been presented for leave to appeal to the Privy 
Council from a decree of the High Court, the 
High Court may graDt a stay of execution of 
its deoree although the appeal has not yet been 
admitted under s. 603, Civ. Pro. Code. The 
words " admitting the appeal” following the 
word “ Court ” in the first clause of s. 608, Civ. 
Pro. Code, have no relerence to the time when 
the Court is to give directions, but are descrip- 
tive of the Court which is to give them. 

Dame Janbai v. Sale Mahomed, 19 B. 10. 
[Di.ss., 5 C.W.N. 562, 6 M.L.T, 309 = 20 M L. 

J. 140.] 

(5724)—0. 45. r. 13— See LETTERS PATENT 
High Court, 1865, Calcutta, ol. 15, 21 
C. 473. 

(5725)— O. 45, r. 13, (2) (c) — Stay of execution 
before admission of appeal to Privy Council- 
Jurisdiction. — The Court can stay execution of 
a deoree pending appeal to the Privy Council, 
under O. 45, r. 13 (2) (c), only after the grant 
of a certificate for the admission of the appeal. 

R, 13 (2) (c) refers to stay of execution of the 
deoree appealed from. VENKATA REDDY v. 

Obala Reddy, 6 M.L.T. 309 = 20 M.L.J. 140 
= 4 lnd. Cas. i06. \b C.W.N, 562, F.; 19 B. 
10. Not F.) 

(5725-a)— O. 45, r. 13— See NOS. 1090, 1961, 
2392, supra, 

O. XLY, r. 15 ( = 1882, s. 610=1877 

s. 610 ), 

See appeal to Privy Council. 

See Privy Council, Practice of. 

(5726)— O. 45, r. 15 ( = s. 610, Civ. Pro. Code . 
1882) Execution of d cree— Privy Council — 
Restoration of proper t y alienated ending appeal 
to the Privy Council— Proceaure.— Pending 
an appeal to His Majesty in Counoil, certain 
property, forming part of the subjeot-matter , 
of the suit, in which such appeal had been i 
preferred, was acid by auotion in execution of a 
money-decree against the plaintiff, who hold 
the decree of the High Court under appeal, 
ihe defendant’s appeal to the Privy Council 
was decreed. Held , that the suooessful appel- 
lant was entitled to recover the property sold 
as above mentioned by means of an application 
under s. 244 read with s. 610 of the Code of 
Civil Prooedure, and this right was not afiected 
by the faot that the auotion-purohasers were not 


CIy. Pro, Code (Acts Y of 1908, XIV of 1882,; 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

parties to the deoree of the Privy Counoil, 

Garurdhuj Prasad Singh v. Baiju Mal, 
A.W.N. 1906, 43 = 3 A L.J. 110 = 28 A. 337. 

(26 A. 417, F.: 19 A. 136. 20 A. 139, D.) 

(5727)— O. 45, r. 15 ( = s. 610, Civ. Pro. Code , 
1882)— Costs awarded by decree of Privy Coun- 
cil, rate of exchange in estimating — “For the 
time being ” meaning of. - Under the last para- 
graph of a. 6i0, Civ. Pro. Code, the amount of 
oosts payable must be estimated at the rate of 
exchange “ for the time being fixed by the 
Secretary of State for India in Counoil.” The 
words “ for the time being ” mean the year in 
which the amount is realized or paid, or exe- 
cution taken out, and Dot the year in which' 
the deoree was passed. The rate of exohange 
being fixed yearly by the Secretary of 8tate for 
India iu Counoil, the proper rate of exchange to 
which the decree-holders must be taken to 
be entitled would bo the rate obtaining on 
the date of their application for execution,. 
Nanhu Mal v. Beni Ram, A.W.N. 1887, 60. 

(5728)— O. 45, r. 15 ( = Civ. Pro. Code, 1882, 
s. 610) — ConsfrirclioH — The provisions of s 610 
of the Civ. Pro. Code, cannot be construed as 
restricting the only possible evidence to the 
certified oopy, but as directory words with the 
objeot of ensuring that proper information 
upon the objeot of any order in Counoil should 
be supplied to the Courts in India. HURR1SH 
CHUNDER CHOWDHRY v. KAISUNDARI 
DEBI, 1C. 482 = 92 C.L.R. 511=10 I.A. 4, 
P.C. = 4 Sar. 407. (On appeal from 6, C. 594.) 

(5729) — O. 45, r. 15— Sea APPEAL— ORDERS, 

6 O. 594 = 7 C.L.R. 543. 

I (5730) -O. 45, r. 15 —Sec EXECUTION OF 

DECREE— PRIVY COUNCIL, EXECUTION OF‘ 

I Orders and decrees of, 8 a. 650 = A.W.N. 

| I8b6, 249. 22 C. 960. 

(5731) — O. 45, r. 15— See NOS. 149, 578, 588,- 
supra. 

0. XLYI, r. 1 ( = 1882, s. 617 = 1877,. 

s. 617.) 

See Reference to High Court. 

(5731 a)— O. 46, r. 1— Sac REVIEW— JURIS- 
DICTION. 23 P.R. 1872. 

(5731-6) — O. 46, r. 1 — See NOS. 576, 923, 932, 
1729, 1992, 1993, 1994, 1995, 1996, 1997, 1998, 
1999, 1999-a, 2000, 2000-a, 2001, 2001-O, 2247, 
2255, 3421, 3935, 5078, supra. 

(5732)—0. 46, r. 1. 9 . 119— See PUN. ACT 
XVIII OF 1884, s 44, 40 P,R. 1893. 

(5733)— O. 46, r. 1, s. 113— Sea SUCCESSION- 
Act, 1865, s. 264, 5. G. 756 = 7 C.L.R. 228. 

0. XLYI, r. 4 ( = 1882, s. 620-187T, 

s. 620). 

(5734)— O. 46. r. 4 -Se$ COSTS— SPECIAL 
CASES, 15 0. 507. 
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CIy. Pro, Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

0i r< 5 ( = 1882, s. 621 = 1877, 

s, 621). 

(5735) — 0. 45, r. 5— See PRESIDENCY 

Small Cause Courts act, 1882, s. 69, 30 

C. 458. ’ 

0. XLY1, r. 6 ( = 1882, a. 646-A). 

(5735-a) O. 46, r. 6— See No. 2204 supra, 

0. XLYI, r. 7 ( = 1882, s, 646-B), 

See Reference to High Court. 

(5736)— O. 46, r. 7 (=5.646-5, Civ. Pro. 
Code, 1882 )— Reference when allowed— Subordi- 
nate Courts— Meaning of. — Reference under 
this seotion must be made only when it is in 
the opinion of the Distriot Court that the order 
of the subordinate Court is erroneous. “ Sub- 
ordinate Courts” does not include Small Cause 
Courts. Makhan Lal v. Amir Bakhsh 
91P.R. 1890. 

(5737) — O. 46, r. 7 ( = s, 646-5, Cw. Pro. 
Code, 1682) — Construction — Court of Small 
Causes — Plea of want of jurisdiction not taken. 

S. 646- B of tne Civ. Pro. Code, does not apply 
to any and every oase in whioh a Couct of 
Small Causes has exeroised a jurisdiction not 
vested in it by law but only to a restricted 
number of such cases, namely, those in whioh 
the Court has, by erroneously nolding a suit to 
be cognizable by it, exeroised a jurisdiction not 
vested in it by law. [5., 1 M.L.T. 414 = 30 M. 
41, 6 M.L.T. 121.] Where, in a suit for 
damages for wrongful attachment, the plea of 
want of jurisdiction was not taken by the de- 
fendant in the Court of Small Causes, the High 
Court deolined to interfere on a reference under 
s. 646-B of the Civ. Pro. Code. RAM LAL v. 

Kabul Singh, 25 A. 13S = A.W.N. 1902, 219. 

(5738) — O. 46, r. 7 ( = Civ. Pro. Code, 1882, 
s, 646-B) — Provincial Small Cause Courts Act 
{IX of i887), s. 16 — Discretion of Court. — 8. 16 


uiv. rro 


- jauo, ai v of 1882. 

X of 1877, XXIU of 1861 and VIII of 
1859] — continued . 

be followed in the exercise of the discretion, 
under s. 622 at least in oases where the peti- 
tioner has made no objection to the trial in the 
Court of first instance and raises the objec- 
tion for the first time in the High Court. 

Parameshwaran Nambudiri v. Vishnu 
Embrandri, 27 M. 478. ,21 C. 249, Appr. & 
F.; 26 M. 176, Not F.) [5., 1 M.L.T, *i* = 3U 
‘J 1 * A J M.L.J. 467 , 11 Bom. L.R, 1330 
Cited 126 P.L.R. 19U6 ; D., 6 M.L.T. 121, 

P • D • J 

r ( ? 73 ?ir°* i 6 ; r * 7 ( = s ’ 6 * 6 ’ civ • Pro - 

Code, 1882 ) Reference by the District Court to 
ih.e High Court . — The Distriot Court is oound 
to nidke a reference to the High Court under 
e. 646-B, Code of Civil Procedure, when one of 
the parties requires it to do so, and the fact 
that an appeal lay to 10 from the order made by 
the Muneifi’s Court does not preclude it from 
making the reference. SIMSON v. McMASTER. 
13 M. 344. [5., a O.C. z0.] 

(57401—0. 46, r. 7 — See DISTRICT JUDGE, 
JURISDICTION OF, 3 O.C. 20. 

i574i) — O. 46, r. 7 — Scope of — Jurisdiction of 
appellate tribunal— See PROVINCIAL SMALL 
Cause Courts act, 1887, a, 16, 1 M.L.T. 414 

= 30 M. 41. 


u. *0, r. i— see PROVINCIAL SMALL 

Cause Courts act, ias7, ss. 16, 32 ( 2 ), 12 c 
W.N. 167. 


(57431—0. 46, r. 7 — See PROVINCIAL SMALL- 

Cause Courts act, 1887, Art. 19 , a. W.N, 

1906, 29 = 3 A.L.J. 23 = 28 A. 293. 


(5743-a)— O. 46, r. 7 — See Nos. 2204, 2205,. 
supra. 


— 0. XLY1I, r. 1 ( = 1882, s. 623 = 1877 
s. 623 = 1859, b. 376). 

See Review. 


of the Provincial Small Cause Courts Act must 
be read along with s. 646-B of the Civ. Pro. 
Code. The latter seotion gives to the High 
Court a discretion to pass such orders as it 
thinks proper in oases referred for its orders 
under that seotion, and suoh cases inolude a 
oase where a Small Cause suit has been irre- 
gularly tried by an ordinary Civil Court. The 
obvious objeot of the seotion is to enable the 
High Court to pass suoh order as the justioe of 
the oase requires, without being compelled to 
deoide the oase solely with reference to juris- 
diction, and thus perhaps put the parties to 
the expense and trouble of fruitlessly liti- 
gating the same question again before the 
very Judge, sitting as a Small Cause Court, 
who had already tried the case on the ordi- 
nary oivil side, and with the greater form- 
ality thereby required and with the safeguard 
of an appeal. Though suoh a oase oomes 
before the High Court under s. 622, Civ. 
Pro. Code, it seems reasonable that the princi- 
ple of the express provision in s, 646-B should 


(5744) — 0. 47, r. 1 — Rtview — Discovery of 
new evidence — Strict proof of allegation that it 
was not within applicant's knowltuge . — A aeoree 
once passed must uog be lightly opened. There 
must be strong evidence showing that the 
plaintiff, when he brought the suit, had been 
diligent, had procured all the evidence that 
was forthcoming and had taken care to put it 
before the Court. Therefore, an application 
for review on tbe sole allegation tnat new 
evidence has been discovered, whioh was 
not within the applicant’s knowledge, cannot 
be granted without strict proof of such allega- 
tion. Lachan Ram v. Debi Prasad, 9 Ind. 
Cal. 266. 

(5745) — 0. 47, r. 1—Suit decreed— Review — 
Dismissal of suit — Judge changing opinion — 

* Sufficient cause .' — Where a Court deoreed the 
plaintiff’s suit, and subsequently granted a~ 
review on the ground that its former deoisiou 
was wrong and dismissed the suit. Held^ 
that the Court did not exceed its jurisdiction. 


C. H— 152 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continned. 

in granting a review for what it considered to 
be a ‘sufficient cause.’ LAKSHMANA NADAN 
v. Pakhia Nadathi, 9 M.L.T. 361 = 9 Ind. 
Cas. 273. (2 0. 131 = 3 I. A. 221 . i?.) 

*5746) — O. 47, r. 1 —Dc:isicns after judgment 
sought (o l>e reviewed — New and important 
ma ter. — Plaintiff instituted a suit for eject- 
Diene. Defendants pleaded tbat they were 
tenants of plaintiff. The Munsiff ordered them 
to get a declaration of their tenancy. The 
Assistant Collector declared them to he tenants 
and the Muneiff dismissed the snii. The 
Commissioner set aside the order of the Assist- 
ant Collector. The plaintiff then applied 
within 90 days of the confirmation of Commis- 
sioner’s judgment for review of Munsiff’s 
judgment. Held (hat the judgment of the 
Commissioner and the Board were new and 
important matters within the meaning cf 0. 47, 
r. 1, Civ. Pro. Code. RAM LAL v. KALKA 

Prasad. 8 A L J. 584. 


(5746 a) — O. 47. r. 1 — Decree on alleqcd com- 
promise Alienation !>y one /> i> i // that he did not 
consent— A] /)licoli:n for rcriew- Court's power 
to review and recall order. — In the course of 
oertain ix?cutior» proceedings an order was 
obtained trora the Court on tho allegation that 
both parties had assented thereto Subsequently 
it was asserted by one of the parties that ho 
never consented to the order in question ; Field 
that it is open to the C met to review the order 
and recall it upon an application by tho 
aggrieved party under r. 1 of O. 47 of the 
Civ. Pro. Code, and that it is not obliga- 
tory upon the party to bring a suit to set aside 
tho consent-order. HAKIM GlR v. BaSDEO 
Saiii, 10 Ind. Cas. 894. (2 Ind. Cas. 129. 10 

C.L.J. 420. 13 C.W.N. 1197. li.) 

(5717) O. 47, r. 1 — Re hearing — Civ. Pro. 
Code, s . 623, whether applicable— Sec U.P. ACT 

* I[ 0F 198, » a- 185, 19 A. 522 — • A. W.N. 1897, 

10 


(5747 a)— O. 47. r. 1 — Sec NOS. 196. 296 
379, 1824, 1900. 2002, 2003, 2001, 2005, 2006 
2007, 2004, 2009.2010, 2011, 2012, 2013 2014* 
2015, 2016, 2017, 2018, 2019, 2020, 2021. 2022.’ 
2023, 2024, 2024-a. 2025, 2026, 2027. 2038 
2029, 2030, 2031, 2012. 2033, 2031, 2035, 2036.' 
2037, 2038, 2039, 2010, 2041, 2184, 2185, 2186 
-187,2377,2839, 2869. 2908 5. 2910 a 3002* 
3007, 3008. 3009. 3020, 3030, 3095, 3170, 3 190* 
3201, 4975, 5035, 5224, 529S, 5357, 5651, supra. 

(5748) — O. 47. r. 1, s . 114, O. 17, r. 3 
(=^3. 623, 158. Civ. Pro. Co te. 1882 )—llemtdg 
evidence not on record , neir mutter . — The 
remedy for a person aggrieved by an order 
uudor s. 158, is by way of appeal. Whore a 
plain. iff whoso suit had been dismissed by 
reason of his having failed to summon witnesses 

f ° r ?. reviow ’ hi9 application may be 
granted on the ground that the evidence whioh 
ho offered to produce, not being en tho record 

RnAn. rI Dd important. GHULAM JAN v. 
Bhadi Khan, 126 P.R. 1889. 


Ciy. Pro. Code (Acta Y 
X of 1877, XXIII 
1859)— continued. 

0. XLYII, r. 2 ( 

s. 624). 

See Review. 


of 1908, XIV of 1882, 
of 1861 a D d VIII of 

= 1882, a. 624 = 1877, 


(5749,-0. 47, r. 2 ( = s. 624, Civ. Pro. Code, 
19o2) Application under — Agreement before 
another Judge.— It once an application is made 
to the Judge who passed the order of which a 
review is sought and notice has issued to the 
other party, the application may be argued 
before and granted bv his successor. Hans- 
Ra.J v. JHANDU MAL, 7 P.R. 1894. (134 P.R. 

1884, 13 M. 178, D.) 

(57501-0- 47, r. 2 ( = s. 624, Civ. Pro. Code , 
1982) Application made to the Bench— Bench 
broken un — Competency of successor —Judge to 
hear. — Where au application is made uuder, 
and within the meaning cf, this section to one 
of tho Judges forming a bench which decided 
the case, his successor may take over his appli- 
cation for disposal. DURGADAS v. JHANDHA 
Mal, 6 P.R. 1887. (134 P.R. 1884, 97 P.R. 

1885, II.) [B., 3 P.R. 1892, Rov. 

(5751) — O. 47, r. 2 ( = Civ. Pro. Code, 1882, 
n. 62\)-- Dismiss'll of suit on plaintifFs applica- 
tion— Restoration on rtviue— Right of appellate 
Court to interfere with order of rfsforufion.— 
Where on an application by tho plaintiff a suit 
was dismissed, the order of dismissal amounted 
to a decree ana a subsequent order o ( the Court 
restoring the suit on review could not be 
interfered with by the appellate Court, on the 
ground that the dismissal of the suit was an 
order and not a decree. NARSINGDASS v. 

Pandit Sheoratan Lal Brahmin, 16 C.p. 
L.R. 151. (16 B. 23, 30 C. 660, F.) 

(57521—0. 47, r. 2 ( = s. 624. Civ. Pro. Code, 
1882) — Review— Power of a succeeding Judge to 
review order of his predecessor. — A Divisional 
Judge dismissed an appeal tor default. His 
successor in office allowed a review of the oraer 
dismissing the appeal on the ground that it 
was passed in tho absence of the appellant and 
without Riving him uotice of tho hearing of the 
appeal. The question for decision was whether 
tho suooesscr had power to review his prede- 
cessor’s order ou the ground abovementioned. 
Held, that tho order admitting the review wag 
illegal, BAHADOO v. pATTEH IvHAN, 82 P.R. 
1906= 107 P.L.R. 1907. (28 C. 115, Diss.) 

(5753)— O. 47, r. 2 —See LIMITATION ACT, 
1908. ss. 4. 5,3 C.L.J. 645 = 10 C.W.N. 986 
= 33 0. 1323. 


(5753-u) — O. 47, r. 2 — See Nos. 2027. 2028, 
2029, 2030, 2031, 2032, 2033, 2042, 2839, 4975, 
supra and No. 5798. in/ra. 


(5754) 0. 47. tr. 2. 4 ( = Cit\ Pro. Code, 

1882, ss. 624, 626) — Ordrr fo issue notice of 
application /ir review— Making of appJicafion 
complete . — Where a Judge after accepting an 
application for review, eleots to issue a notiefl 
under s. 626 (a), the making of the application 
should be regarded as complete. GOVIND 
SWAMI v. NAGO Rao DEWAN, 10C.P.L.R. 63. 
(10 0. 80, 13 0. 231, F.- 4 A. 278, Diss.) * 
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Ci y. Pro. Code (Acts Y of 1908, XIV of 1882, 

? 18 ?7. XXIII of 1861 and VIII of 

1859) — continued. 

(5 7 55)~0 47, rr. 2, 7, 9 ( = ss. 624, 629. Civ. 
Pro. Code , 1882 1— Review by successor of Small 
Cause Court Judge of order passed by his pre- 
decessor.^. 624 and 629 are not applicable to 
Courts of Smalt Causes and the successor of a 
Jude;e of such Court is not prohibited from re- 
viewing the order, passed by his predeoessor, 
dismissing an application for review of the 
decree, dismissing the suit, passed by him. 

NATEA V. ALLAH D!N, 63 P.R. 1905 = 104 P 
L.R. 1903. 

? oc XLYI1 - r - 3 ( = 1882, s. 625 = 1877, s. 

dZ5;. 


(5755-a) 0. 47, r. 3— See NOS. 20, 34, 35, 

50, supra. 

0. XLYII. r. 4 (=1882, s. 626 = 1877, s. 

626 = 1859. s. 378). 

See Review. 

(5756) — O. 47, r. 4 i = Ciy. Pro. Cole , 1882, 
s. 626) Review Jurisdiction . — It is competent 
to a succeeding Judge to hear and determine any 
application to review a judgment of his prede- 
oessor, provided that suoh application having 
been presented to the Judge who passed the 
judgment, such Judge has ordered notice to 
issue to the opposite party. ALLAHDIYA v. 

Muhammad ali Khan, A.W N. 1892, 103. 

(5757) — O. 47. r. 4 ( = s. 626, Civ. Pro. Cole, 
1882) — R*.vi*w of judgment— Ground of dis- 
covery of new evidence. — Where an application 
for review of judgment is made on the ground 
that evidence was available which could not be 
produced at the tim6 of the trial, it is necessary 
that the allegation of the discovery of new 
evidence should be strictlv proved. KYAW 
ZAN Hda V. SAN DUN, L.B R. 1893—1900, 527. 

(5758)— O. 47, r, 4 ( = Civ. Pro. Code , 
1882, s. 626 ) — Irregularity in form of order for 
review, whether affects validity of the order— 
Omission to record grounds far grant of review , 
effect of . — Where a Court has intended an order 
passed by it to operate as an order for review, 
the mere fact, that suoh order was erroneously 
drawn up as if it had been made on an applica- 
tion to set aside the decree and restore the suit 
for trial, cannot invalidate suoh order so as to 
prevent it from operating as an order for review. 
Th6 words in s. 626 requiriug the Judge to 
record his reasons are directory and an order is 
not necessarily invalidated by the mere omission 
to record suoh reasons. MANIOKA MUDALIAR 
v. GURUSAMI MUDALIAR, 23 M. 496. 

(5758-a) —0. 47, r. 4 ( = Civ. Pro. Code, 1859, 
s. 978)—“ Final ” — Term explained.— I he pro- 
visions of b. 378, Civ. Pro. Code, 1859, deolar 
ing that the order of the Court, whether grant 
ing or rejecting a review of judgment, is final 
brings the order into the position of an inter 
looutory order, within the meaning of s. 363, 
that is to say, that it is an order not of itself 
appealable, but which may be set forth as a 
ground of objection in the memorandum of 
Appeal, if, in pursuance of the admission of a 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859 )— continued, 

S"*" j udf ? men V be passed against 

Rnv» ™f raSt Wh0m the revl6w i8 panted. 
BHYRLB CHUNDER 8URMAH CHOWDHRY v 

20 W H R B Sl AM r S ^ R1IAH ' 11 BLR ' 423 ’ FB.= 

Jon 25 W B - 324 • 25 W.R. 343 ; 
Appl., 25 W.R. 304 = 2 0. 114 ; R., 12 G.L.R. 

5 » 8 = 9 °‘ 4,1 r ’ 4 ~ See APPEAL— ORDERS. 

1Q r°)-°- 47 ■ r ' a — Sen Limitation act, 
986 = 3 e 3 C ms. 5 ’ 3 ^ 545 = 10 C ‘ W ' N ' 

(5761) O. 47, r. 4 — See SPECIAL OR SE- 

WHMn P p EiL_APPE4LS AGAINST ORDERS, 

R F R ,1 , ? 7 HEN N0T - Mareh 38 = W. 

R. F.B. n_l Ind. J nr. O.8. 5 = 1 Hay 90. 

(5762)— O. 47, r. 4 —See SUIT, W.R F B 11 
= Marsh 38=1 Ind. Jur. N.S. 5 = 1 Hay 90 

(5762-a) O. 47, r. 4 — See Nos 203 fl onq, 

2032 2033, 2035,2036,2037,2038 20 a 9 ’ 204^' 

2186, 4321, 5357, 5754. supra ’ 2 ° 43, 

<? 763) -0; 47 . 4, 7, 9 ( = ss . 626, 629 

Civ. Pro. Code. 188 D— Review of judament 
second application for— Review of order.' appli. 
cation for, passed on review .— Although second 
application to hive original judgment reviewed 
upon new materials is permissible, an applioa- 
tmn to review an order passed on review i| pro- 
hibited by 8. 629, Civ. Pro. Code, Maung 

U Naw, L.B.R. 1893-1900, 580 

(5 W.R. 91, 15 C. 432, F.) 

(5764) O. 47, rr. 4, 7. 9 ( = ss . 626, 629, 

Civ. Pro. Code. 1882 )-Review-Rejeclion o I 
revision- Jurisdiction— S.6W, Civ. Pro. Code, 
1882, must be road with s. 622, Where the 

Court does not consider whether or not there 

were sufficient grounds for review, but rejects 
the application on the erroneous view that it 
had no jurisdiction to entertain it, the order is 
open to revision. The fact that an opposite 
contention was urged by an applicant for review 
in a subsequent oase does not preclude him from 
making an application for review of judgment. 

akbar Khan v. Muhammad ali Khan 6 
A.L.J. 884 = 31 A. 610 = 4 Ind. Cas. 23. (26 A 
572, D.) 

(5765)— O. 47, rr. 4. 7, 9— See Appeal — 

Orders, 18 A. 44 = A. w.N. 1895, 151, 12 B 

171. 

0. XLYII, p. 6 ( = 1882, s. 628 = 1877 

8. 628). 1 

See REVIEW. 

(5766) — O. 47, r. 6 ( = s. 628, Civ. Pro . Code . 
1882 )— Review of judgment, Upper Burma Civil 
Justice Regulation, s. 85. — A review can be 
allowed forauffioient reason. It is the duty of 
a party to take an objeotion at the earliest pos- 
sible stage open to him, and if he fails to do so. 
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Ciy. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 

1859J — continued. 

he is not entitled to relief afterwards. Ma KIN 
v. Ma Mein Gale, U.B.R. 1892—1896, 
Yol. II, 284. (1 B. 543, 23 W.R. 174, 15 VV.R. 
88, 14 W.R. 421. 12 W.R. 363, R.\ 

(5767)— 0. 47, rr. 6. 7, 9— See Appeal — 
Orders, iu A. 44 = a.W.N. 1895. 151. 

0. XLYII, r. 7 (=1882, s. 629= 1877, 

s. 629/. 

See Review. 

(5763) — O. 47, r. 7 — Review, order, g ranting 
—Appeal, scope of— Civ. Pro Code (Act XIV of 
188a/, s. 373. — When an appeal has been pre- 
ferred under O. XLVIi, r. 7, Civ. Pro. Code, 
against an order granting an application for 
review of judgment, if it is established that the 
application is barred by limitation or was pre- 
sented to a Judge who had no jurisdiction to 
deal with it, the Court of appeal is bound to 
reverse the order. The powers cf the appellate 
Court in such an appeal are strictly limited to 
the grounds upon whioh alone an appeal is 
competent. When a plaint is amonded by the 
omission Gf oortain parties aud prayer clauses, 
in response to an objection that the suit os 
framed is bad for misjoinder of parties aud 
causes of action, leave under s. 373, Civ. Pro. 
Code, entitling the plaintiff to institute a fresh 
suit against the omitted parties need not be 
expressly resorved. A second suit brought 
without such leavs is not open to objection 
under s. 373 of the Civ. Pro. Code. MANINDRA 

Chandra Roy Chowdhury v. Balaram 

Das, 11 C.L.J. 16 1 —5 lnd. Cas. 725. 

(5769) — O. 47. r. 7— See APPEAL— ORDERS. 
24 C. 378. 


(5769-nl— O. 47, r. 7— Sec Nos. 1091, 182 
1906, 19^1, 1929, 2040. 2044, 2186, 2187, 220 
2207, 3009, 4321, 5653, 5703-a, 5704, 570 
5755. 5763, 5764, 5765, 5767 supra an 

No. 5793, %nfra. 

(5770)— -O. 47. rr. 7, 9. (=Cir. Pro. Cod ■ 
1882, s. 629) Sufficient cuw.so ” — Renew < 
Older oj dism\$$al for default — -lduocah' engage 
in a case elsewhere . — Under s. 629, Civ. Pr< 
Code, boforu the application oau bo roadmittoc 
itmustboprovedthat the applicant was prevente 
by some sufficient oausolrom attondingwhen th 
application was callod on for hearing. Whei 
an advooate who was engaged in several oasi 
on tho samo day before different Judges, expee 
ea that one of his oases would not be oalle 
before a oertaiu hour and it was, howevo 
oalled earlier, when ho was engaged olsowhen 
and was dismissed for default under s. 556 c 
the Code of Civil Procedure, 1882, held, on a 
application for review of tho order of dismissa 
that tho Advooate had not been “prevented b 
sulhoiont cause from appearing.” MA Ngf - 
Ma Ma, 2 L.B.R. 279. (2 B.H.G. 267, 3 B H ( 
CO, 24 W.R. 141, Cited.) * * 

(5771 )-0. 47, rr. 7. 9 ( = s. 629, Ciu. P n 
Code, 1682)- Review order -Object ion inappe, 

(Rounds. Where an admission of a revie 


Ciy. Pro. Code (Acts Y of 1908, XIV of 1882,. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

petition is not challenged on any of the grounds 
specified in tbisaeotion, itoaonot be challenged 
in appeal at all. DHARM SINGH v. DAVA 
SINGH, 62 P.R. 1895. i<22 C. 3, 12 B. 171, F 
[R., 33 P.R. 1902 = 24 P.L.R. 1902.J 

(5772) — 0. 47, n. 7, 9 ( = s. 629, Civ. Pro. 
Code , 1882)— Review of review — “ Order ” 

meaning of. — A review of review could no& be 
granted. The word “ order ” is not merely used 
iu a technical sense as opposed to a decree ; but 
means the final adjudication of the Court after 
tho admission of application and re-hearing of 
the case and iooludes both the judgment aud 
the deoree. BaNARSI DAS v. SaYAD SULTAN 
Mirza, 57 P.R. 1892. [ R.. 65 P.L.R. 1906.] 

(5773) O. 47 , rr. 7, 9 — Order granting review 
of judgment, n o second appeal from— Civ. Pro. 
t oae, 1882, s. 629. --No second appeal lies against 
an order, under s. 629 of the Civ. Pro. Code, 
granting a review of judgment. THAN SINGH 
v. CHUNDUN SINGH. 11 C. 296. 

(5774) O. 47. rr. 7. 9 ( = Cxv. Pro. Code, 
*882, s. 629)- — -Ippeaf nyaitisf order under s. 629 
in (i Small Cause. — Held, that an appeal lies 
from an order passed by a District Judge under 
s. 629 of the Civ. Pro. Code, in a Small Cause, 
though au appeal from the final deoree would be 
barred, and that suoh appeal lies to the Chief 
Court, asa v. GOPAL Das. 24 P.L.R. 1902 = 38 
P.R. 1902. (23 C. 734. 8 B. 260, F.) 

(5775) — O. 47, rr. 7, 9 ( = Civ. Pro. Code t 
^862, s. 629, cl. (uj — Review out of iim& — Ho 
sinjicieyit cause — Appeal — Court's power to travel 
be pond the petition . — Tho admission of a review 
presented out of time without any sufficient 
cause is a good ground of appeal under s. 629, 
el. ic). In granting a review the Court should 
not travel beyond the grounds mentioned in the 
application for review. PURNA CHANDRA 

Sarkar v. Nil Madiiur Nandi, 5 C.W.N, 
485. 

(5776) O. 47, rr. 7, 9 ( = Cii\ Pro. CoaV, 
1S82, $. 629 = Ciy. Pro. Code, 1859, s. 373)— 
Meaning of "final."— Tho word “final” in s. 629 
bears the samo meaning and ought to have 
the same construction put upon it, as the word 
“ final ’ in s. 378 of tho old Code. GOBINDA 

Ham Mandalv. Bholanath Bhatta, 15 C. 
432. (B.L.R. Sup. Vol. 367, R.) 

15777) O. 47, rr. 7, 9 —See APPEAL- 
ORDERS, 1 C.W.N. 338, 22 C. 3. 

(5778)— 0. 47, rr. 7, 9. ss. 100, 115 ( = Cit>. 
Pro. Code, 1882, s$. 629. 5S4, 622)- Second 
appeal — Order on appeal affirmitig order grant- 
ing application for review of judgment— Revi- 
sion. Uuder s. 584 t here is no second appeal to 
the High Court from an order dismissing an 
appeal under s. 629 from an order granting an 
application for review of judgmeut. [R. % 33 P* 
R. 1902 = 24 P.L.R. 1902.] Nor does revision 
lie in suoh a oase, as there is a remedy by way 
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•Civ. Pro Code (Acts Y of 1908, XIV of 1S82, 

form 1877 ;. XXln of 1861 and VIII of 

1859) — continued. 

' rnpTn'r ‘ h 4 e aQa l' We at the re hearing. 

gopal Das v. alaf Khan, il A. 383 = A W 
N. 1889 151, [*. 15 A. 405 = 13 AWN.lil' 
Cons., 19 A. 163; R. t 12 0.0. 109.] 

(5779)— 0. 47, rr. 7. 9, s. 117— See Letters 

*9 m! E 253.’ HlGH G0URT ’ 1865 ‘ Madba S, cl. 15, 
0. XLYII. r. 8 1 = 1882. s. 630 = 1877 

s.630 = 18B9,i.380). ’ 

See Review. 

(5780) O. 47, r. 8 — Review of judgment — 

Discovery of new and important evidence Pro- 

cedure— Re-hearing of suit— Account books 
entries t n y 'proof of Evidence , ooportunity to 
adduce Revision of order rejecting review . — 
Where a person satisfies the Court that he was 
unable with due diligenoy to produoe some new, 
and important evidenoe not within his knowledge 
at the time the deoree was made, the Court 
ought to record an order admitting the review 
and then to give direction under r. 8 of O. 47 
o( _ the Oode of 1908 for the rehearing of the 
suit. The Civ. Pro. Code ( Aot V of 1908) does 
not contemplate that the Court, on being 
satisfied of the existence of good grounds for 
review, should, instead of making an order 
•admitting the rewiew, admit the new evidenoe 
sought to be adduoed, and then hear the oase, 
not on the merits but as to admissibility of 
review on the basis of that evidence taken with 
the other evidence in the case, and finally reject 
the review on the ground that, taken along 
with the other evidence, it did not assist the 
applioant. The High Court made the order 
whioh the Court below should have made, and 
directed that, when the case was re-heard, the 1 
applioant would have opportunity to prove ' ( 
speoific entries in the account book and also to ( 
give relevant evidence with regard to suoh 1 
entries, aud the other side would also have an c 
opportunity to rebut such evidenoe. PURANDER j 

Kumar v. ram Narain Sing, 14 C.L.J. 103. 

(13 C.L.J. , 139, R.) * 

(5780-a) — O. 47, r. 8 — See NO. 2033, supra. \ 


I Civ. Pro. Code (Acta Y of 1908, XIV of 1892 

sa ° f 1861 - vin^of 

Schedule II. 

See a ppe a l— Arbitration. 

See Arbitration. 

See award. 

IX appIicab!e t0 Karachi 

149 .^ 18 "’ B3 ' 4 ib) ’ 19 ' 4 S.Ii.R, 

(5782-a) 8ch. 2- See No. 1781, supra 

“-KsVairS 8 - 808 - 18 ”-™ 

varties ’ invested - DrfetdZlZhfdidlwt 
appear not joining — Whether reference valid — 

A suit was brought against several person 

°f whom was a minor. An official of the Oou r t 

parties, with the exoeption of tho 
minor, applied to the Court to refer tho ma+f 

in dispute to arbitration Th« he matt e ! *8 

made and an award was old by 
trators, whereby the minor ^as eremnf-aA I bl ' 
the p.aintiffis Calm. 

nut fn a ? ’ tba ‘ the minor ' °°t having 
put ID an appearance, nor contested the suit 8 

was not a person interested in the matters 

Wh, oh were referred to arbitration, within the 
meaning of s. l, aoh . U ot the c ^ fl 

H° I°sbar dll 0 rBfersD09 did not invalidate 
't ISBAB ; DAS v. Keshab Deo, mj 807 

= 7 p ,j nd ' CaS ' 68 = 32 687. (24 A. al? 


■ 0. XLYII, r. 9 (=1882, s. 629, last para 

= 1877. s. 629.) 

(5781) — 0.47, r. 9 — Review of order on review 
— Seoond review — Whether allowed — See RES- 
judicata— General, 25 F.w.R. 1911. 

(5781-a) — O. 47, r. 9— See NOS. 1091, 1824, 
1906, 1921, 1929, 2040, 2044, 2196, 2187, 2206, 
2207, 3009, 4321. 5653, 5755, 5763, 5764, 5765, 
5767, 5770, 5771, 5772. 5773, 5774, 5775. 5776, 
5777, 5778, 5779, supra, and NO. 5793, infra. 

—rO. XLYIII r. 1 ( = 1882, s. 93 = 1877, s. 93). 

(5781-6)— O. 48, r, 1 —See NO. 2827-a, supra. 

O. XLYIII, r. 3 ( = 1882, s. 644-1877, s. 

644.) 

(5781-c)— O. 48, r. 3 —See NOS. 4378, 4840, 

supra. 


(5784) Sch. 2. r. 1 — Award — Reference 

by parties interested— Defendant who did not 

appear , not joining in the reference— Validity 
of reference — The question whether a party is 

derenf ed ° C u°* ‘ D •*. re,ereDoe to arbitration 

depends upon his position at the time when the 
reference was made. The Code does not con- 
template a reference to arbitration between the 
plaintiff and one defendant, and a trial between 
the plaintiff and another defendant. A suit 
was brought against two persons. The plaint- 
in and one of the defendants referred the 
matters in dispute to arbitration. The award 
was given by two of the arbitrators, whereby 
the non-joining defendant was exempted from 
the plaintiff’s olaim, and the suit was dis- 
missed. Objections were taken to the award 
but they were overruled and a deoree was passed 
in accordance with the award. Held, that the 
reference was invalid and the award whioh 
followed thereon was not a valid award 
Haswa v. MAHBUB, 8 A.L.J. 643. (32 A.* 
657, D.) 

(5785 )—Sch. 2, r. 1 ( = s. 506, Civ. Pro. Code 
1882) — No application in writing— Ratification 
by conduct— Reference. — Parties to a suit agreed 
to refer their case to arbitration, and in the 
presence of the Mukhtar ot the plaintiff and a 
Revenue Agent on behalf of the defendant, the 
order referring the oase to arbitration was passed 
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Civ. Pro. Code (Acta Y of 1908, XIY of 1862, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continual . 

by the Court. There was, however, no appli- 
cation in writing signed by the parties consent- 
ing to arbitration. Subsequently, the parties 
appeared in person before the arbitrator and 
even evidenoo was taken iu their presence. On 
an objection that there was no valid reference 
to arbitration according to law. held, that 
the parties to the suit could ratify the referenoe 
to arbitration, although the requirements of 
s. 506 of the Civ. Pro Code, 1882, had not been 
strictly followed by the Court in the first in- 
stance. Gokaran Nath v. gur Prasad. 
9 Ind Cas. 412. (30 A. 32, A.W.N. 1907, 273, 

4 A.L.J, 091, 27 C. G1, 23 B. 629, 8 O.C. 263, 

R-) 

(5786) — Sch. 2. /•. 1 ( — Civ . Pro. Code, 1882, 
s. 506) — Agreements to refer to arbitration — 
Absence of application for order of reference — 
Power of Court. — The Court cannot make a 
private arrangement betweon the parties the 
basis of a reference to arbitration, in the 
absence of a written application as required by 
s. 506 of the Civ. Pro. Code, such an order of 
reference is ultra vires, and the arbitration 
award thereon cannot furnish a basis for a decree 
in the case. In the present oasse. the scope of 
the suit was limited to one plot of land, but 
during tho pendency of tho case iu appoal before 
the lower appellate Court, tho parties, by a 
private arrangement, agreed to refer all disputes 
between them to arbitration. The matters to 
which tho submission relato) wont far beyond 
the scope of the suit, and although the agree- 
ment was produced beforo tho Judge, no appli- 
cation such as is contemplated by s. 506, Civ. 
Pro. Code, was made to him ; and thero was 
nothing to show that the parties ever intended 
that tho Court should refer tho particular 
dispute as to the field to arbitration under 
Oh. XXXVII of tho Code. Tho Judge, however, 
made an order of rofeier.ee to the arbitrators, 
and passed a decree in accordance with their 
award field, that the ordor was ult-<i vires of 
the Judge, and tho cam wis remanded for trial 
on tho merits. RFIAIRO SINGH v. RUPA 
SINGH, A.W.N. 1884, 312. 

(5787) — Sch. 2. r. 1 ( = s.506, Cic. Pro. (’ode, 
1882) — Reference to arbitration — Court's poieer 
to make the reference. — Tho Court has no power 
of its own motion to order a rofereuco to arbitra- 
tion and it oan only do so under Cb. 
XXXVII of the Code of Civil Procedure. Th 9 
power to make tho ordor of reference is given 
by b. 508, Civ. Pro. Code, and s. 506 
ot the Codo oontains tho provisions as to how 
the order is to bo applied for. it appears, 
from s. 506 of tho Codo of Civil Procedure, 
that (1) all tho parties to the suit must desire 
a reference, (2) they must all apply to tho 
Court for an order of rofereuco, (3) they must 
apply either in person or by their respootivo 
pleaders spooially authorized iu writting, aud 
(4) the application must be in writting and 
state the particular mattersought to be referred. 
Tho absence of a written application to seek 


Civ. Pro. Codo (Acki Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 

reference does not make the order of reference 
invalid. HAJl WlDINA v. LUXMIBAI, 1 Bora. 

L R. 617 = 23 B. 629. 

(5788) — Sch, 2, r. 1 ( = $. 506, Ctu.P?*o. Cede, 
1882)— Reference to arbitration— Order of refer . 
cnee not on application of all parties . — S. 506 
of tho Code gives power to make an order of 
reference to arbitration, if all parties to the 
suit desire that the matter should be so refer- 
red. 8o, where a defendant, who had appeared 
and filed a written statement, did not join in 
tho application for the order of reference, an 
award made on a reference by Court is illegal. 
(26 M. 47, 9 C.W N. 873, F. \ 24 A. 229, R.) 
Qmrrc : — Whether it is necessary for parties, 

1 who had not appealed, and who apparently 
| had no interest in the suit, to join in applying, 
for an order of referono?. RANGASWAMI A1YA 

; *v. SWAMI Aiya. 17 M.L.J. 394. 

i 

, (5769) — Sch. 2, r. 1 ( = s. 50C, Civ. Pro. Cede, 

| 1882) — Rtfertnce by pleader not expressly 
authorised — Kriowicdge of part y of the reference 
1 —Acquiescence effect of . — A pleader should Dot 
apply for an order for referring a case to arbitra- 
tion, u u loss ho is expressly authorised to do so. 

A valalatnama in generil terms is wholly in- 
sufficient. But, where a party, on whoso be- 
i half the application is signed, knows about it 
, and acquiesces in it, he cannot raise the objec- 
tion ot want of authority in tho pleider a Iter- 

wards. Ram Jiwan Ram v. Kali Charan 
SINGH, 4 A.L J. 342 = A.W.N. 1907. 139 = 29 A. 
429. 

(5790 )—Seh. 2, r. 1 ( = s. 506, Civ Pro. Cede, 
1882) — I’alidi/y of the axvard when on* of the 
parties not joining submission. — Iu a suit to 
enforce a mortgage, a joint written statement 
was filed on behalf of tho mortgagor, his son9 
and grandsons. Tho suit was referred to arbi- 
tration, but tho submission was not signed by 
one of t he defendants. Their pleider, however, 

| signed it. on behalf of all the defendants. An 
award was made. Objections preferred to it 
1 by the defendant who had not signed it, were 
i overruled, and a decree was passed in accord- 
ance with tho award against all the defendants. 
Jlel.i, there was uo reference to arbitration on 
| nehalf of tho defendant who had uot signed the 
, submission, and thero bung no awatd mlaw.it 
could uot bind auy of the defendants. KaDHU 

Singh v. uakyao Singh, 4 A.L J.347 = A/W. 
N. 1907, 147 = 29 A. 423. (24 A. 229, D.) 

(5791) — Sch . 2, r. 1 ( = $. 506, Civ . Pro. Code, 
18S2) — Person not a party to reference to arbiiui' 
lion— Effect of arbitration airara — Conduct of 
the party , — Mere silence on the patt of a person, 
uot a party to an order of reference to arbitra- 
tion, aud his omission to inform the arbitrators, 
that he was not a party to the referenoe, 
cannot make the award of the arbitration 
binding ou him, even though he might have 
produced some documents, through a servant 
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Cly 'x 0°f'i87? e m Y f 190S - XIV o£ 18B2 > 
1859)^1,^ ° f 1861 aQd VI11 ° f 

before the arbitrators, in obedience to a eum- 
rnong issued by them, and declined to produce 
others. BENI MADHUB MlTTER v Preo 
NATH MANDAH, 28 C. 303 = 3 C W » M 
(24 C. 469, 9 M. 451. 5 W.R 130 £> 

r ‘ 1 ( = s - 506 ' Civ. Pro. Code, 
1882) Reference to arbitration, not concurred 
m by all the parties -Validity- Award, ground 
for setting aside— When a referenoe to arbitra- 

,a m * de 10 the “oarse of a suit, and an 
award made upon it, the award cannot be set 

?"-« t: he j e ^i to ^ 

M^tsVo 8 »r MAB DAS * “ 

i ft ^7T 8ob ' 2 ’ r * See Nos. 1600 

4977 ^007 6 * 4?25, 4812, 481 ‘ d ’ 4837 ’ 4974.’ 

ay/ 7 , 5007, supra. ' 
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Ciy. Pro. 

X of 
1859)- 


l C ° d 7 fl 1908, XIV of 188?, 

1877, XXIII of 1861 and VIII of 
-continued. 1 


(5798)— Sc/i. 2, r. 1, 0. 5, r. 17. 0. 32, r. 7, 

Mo 7 r rr J' 7 “"j* 9 ( = ss- 506, 80, 462, 624, 
629, Civ. Pro. Code. 1882)— Notice, service of, 

if proper Service on the outer-door of the office 
Review, order on, if can be questioned in 
appeal from final decree- Guar aian of minor 
applying to refer to arbitration —Leave or con- 
sent of Court, if necessary.— Affixing a notice 
to the outer-door of the office in which the 
person to whom the notice was addressed works 
as an employee is not a good service under 
s. 80 of the Code of Civil Procedure. Uader 
s. 629 of the Code of Civil Procedure, it isopen 
to the appellant on the appeal from the final 
aeoree, to take objection to the order passed on 
the application for review. A Judge (not being 
a Judge of the High Court), other than a Judge 
who delivered the judgment, ha3 no jurisdiction 
to grant an application for review on the 
ground that no leave or oonsent of the Court 
under s. 462 of the Code of Civil Procedure 
bad been given to guardian ad litem to refer 
the matter in dispute between the parties to 
the suit to arbitration. Semble. — Such leave 
or consent of the Court to the application by 
all the parties to refer the matter to arbitra- 
tion is not neoepsary under s. 462 of the Oode 
of Civil Procedure. ANNADA KRISHNA Dey v. 
JOGENDRA NATH DEY, 8 C L.J. 294. (28 A. 

35, Appr. ; 24 M. 326, Not F.) 

(5794) -Sch. 2, rr. 1 to 16 ( = ss. 506 to 522, 
Civ- Pro. Code, 1882) — Scope of. — Ss. 506 to 
522, Civ. Pro. Code, deal with oases in which 
the parties to a suit desire to leave the matters 
iQ difference between them to arbitration and 
a PpJy to the Court for an order of reference. 
SHEO DAT V. SHEO 8HANKAR SINGH, 27 A. 53 
“1 A, L.J, 398. [R., 8 Bom. L.R. 777. J 

(5795) — Sch. 2, rr. 1, 2, 3, 4, 5, 6, 7, 8, 9, 

10* 11, 12, 13, 14, 15, 16, 17, 19, 20, 21 ( = ss. 

506 to 526, Civ . Fro. Code, 1882)-$. 13, 
Arbitration Act {IX of 1899) — Discretionary 
power of Court to remit awaid for re-considera- 
^ 0W *"~Reading the Civ. Pro. Code, 1882, and 
Ihe Arbitration Aot together, it appears that 


ea. 506 to 522 of the Code apply to arbitra 
tions in a suit, and ss 523 tn » b tra ' 

in the exercise of its diAnratinn u!” L urt ’ 

"2 ;$vrrF , “°" 

a. SSK £?»“■ wB 

<5796) — Sch. 2 rr 1 Q a i • 

Anreemznt A^lr ,• 1 3 l l7 ~ Ar ^Uralzon— 

£p«« * 

ation by one party, effect of— Reference - Th« 

^ttsr^'jgsrs 

presentation to the Court. But the S, f °! 

'TV iD tb9 tatiou of ^ethmu 6 

the plaintiff aJone presented it iu Court ; Held 
that, as both parties did not make iho v 

canon to Court, the provisions of art Toi 

the seoond schedule were not satisfied a„'a f 
order of reference to arbitration ou d’be made 

under art 3. Quaere. -Whether an applied 

for presentation to Court, as in this case t »n 
agreement io writing within the meaning of 
art. 17. MlRAN Baksh v. SHER Muhah/ 

MAD, 9Ind. Cas. 135 = 17 P.R Ionian P ^' 

R. 1911. (25 P.R. 1902, 12 MLJ 77 na n' 
167, 29 I. A. 51. 26 M. 47. 9 C WN 87 g 8 

their application to writing, and then makes a 
reference to arbitration, it is not open to him 
having regard to the provisions of s. 510 of the 
Civ Pro. Code to supersede that reference he 
arbitrator not having declined to aot. Held 
further, that the seoood paragraph of s. 506 is 
directory only. ABDUJj HAMID v. RIYA 7 rm 

Din, 4 A.L J. 69I = A.W N. ig 07 , 273 = 30 ?' 

32. <6 M.I.A. 134, D.\ 27 C. 61, 2 B. 699, R ) 

(579S) Sch. 2, rr. 1, 15, 16 { = Civ. Pro 

Code, 1882, ss. 506, 521, 522) — Award If 

appeal lies on ground of misconduct— Validitu 
of award made but not submitted within time.-- 
There is no appeal from a deoree passed in 
accordance with the award on the ground of 
misconduct of the arbitrator. [/?., 10 C W Nr 
601 = 2 C.L.J. 153. [An award is valid in law 
if it is made within the time allowed, though 
it may not be submitted to the Court within 
that time. DEBENDRANATH CHATTEKJEv v 
SARBAMANGOLA DEBI, 8 C.W.N. 916. ~ ' 

(5799) Sch. 2, rr. 1, 16 ( = ss. 506, 522 Civ 
Pro. Code, 1982)— Interest of Hindu mother on 
partition— Arbitrator or valuator —Decree on 
award of valuators,— ’While a oase is pending 
if the Court, with the concurrence of the par* 
ties, entrpsts a person with the duty of settling 
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'Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1661 aod VIII of 
1859) — contained. 

the price of a Hindu mother's share on parti- 
tion, such person is in effeot rather a valuator 
than an arbitrator. The order of reference 
entrusting him with such a duty cannot aooord- 
inglv be regarded aq one under s. 506, (In re 
Carus- Wilson v. Greene . 18 Q.B.D. 7, 1886, 
-R ) [P., 30 G. 831.] No judgment on the 

award of valuators oan be made under s. 522, 

Choony Money Dassee v. ram Kinkur 
Dutt, 28 C. 155 = 3 C W.N. 212. 

(5800) — 2. rr. 1, 16 ( = ss. 506 and 622, 
Civ. Pro. Code t 1882) — Award o>t a reference not 
agreed to by all the parties to the suit — Validity 
of — Court’s decree on such mvard — Right of 
appeal from, An award on a reference under 
9. 506 of the Code not agreed to by all the par- 
ties to the suit, is invalid in law. Both an 
appeal and a seoond appeal lie from a decree 
passed upon suob an award. PARSIDH NARAIN 
8INGH v. GHANSHYAM NARAIN 8INGH, 9 C. 

W.N. 873. [R., 17 M.LJ. 394, Diss.; 33 C. 

899.] 

(5801) — Sch. 9. rr. 1, 16, 17 f=»ss. 506. 522 
and 523 .Civ. Pro. Code. \Q82)—Arbitrat ion 
without inter ve ition of Court , reference to, after 
institution of suit— Specific Relief Act, s. 21— 
Award, decree in accordance with— Revocation 
of reference to arbitration.— In a suit by a oo- 
sbarer against the lambardar for hin share of 
the profits, the matter in dispute was referred 
by the parties to privato arbitration after the 
institution of the suit. Held, that the suit was 
not barred by s. 21, Speoifio Relief Act, a 9 the 
agroemont to rofor to arbitration was not iu 
existence at the time when the suit wag insti- 
tuted. The contract to which the section re- 
fers is ono in existence at the time when the 
suit is instituted. Reid, further, that when 
parties to a suit have made a reference to 
arbitration without the intervention of the 
Court, they cannot revoke the reference, and, 
if a valid award has been made, a dooree oan 
and should bo made in aooordanoe with the 
award. RAZA ALI v, Eida ALI, 4 O.C. 17. 

(5801 a)-Sch. 2, rr, 1, 18, O. 23, rr. 3 ( = C/p. 
Pro. Code , 1882, ss. 506 (1), 523. 375)- Parti- 
tion suit— Submission to arbitration by plaintiff 
and 1 defendant— Another defendant's signature 
obtained later— Effect -Agreement to refer not 
an adjustment of suit.— A sued his brothers B. 
and C for partition, and D and E. the minor 
sons of B and M, mother of plaintiff, wore also 
defendants. On the 6th April, 1908, during the 
pendonoy of the suit, a and B exeouted a mu- 
ohilika wherobv they agreed out of Court to 
refer their dispute to five arbitrators. C signed 
the rauohilika later. Oa the next day A with- 
drew from the submission. A petition was 
subsequently put in on behalf of B, C, D and 
E, under ss. 375, and 523 of the Code of 1882, 
praying that the matter may bo referred to 
arbitrators as originally agreed. A opposed 
this petition on the grounds that (i) 0 did not 
sign the reference along with A and B ; (ii) the 


Ci * Pro. Code (Act9 Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

other defendants were not parties to the refer- 
ence ; and (iii) s. 523, Civ. Pro. Code did not 
apply to pending suits. The lower Court found 
that the agreement to refer was true and that 
permission was subsequently obtained on behalf 
of the minor defendants D and E to settle the 
dispute by arbitration, and it therefore ordered 
the matter to be refered to arbitrators on the 
ground that the reference was a bar to the 
further hearing of the suit. Held that this 
order was appealable, and that, as plaintiff was 
net a partv to the order, it was not one passed 
under s. 506 (1) of the Code. Held also that 
an agreement to refer cannot be treated as an 
adjustment under O. XXIII, r. 3 of the Code of 
1908. T. VENKATACHEIiLAM REDDI v. T 
RUNGIAH Reddi, 10 M.L.T. 248. (29 O. 167*. 
29 M. 303, 30 C. 218, P.; 21 M.L.T. 263, 26 
B. 76, 24 C. 90S, 24 M. 326, 33 B. 69, R.) 

15802) Sch 2, rr. 1, 20f = ss.506. 525, Cip. 
Pro. Code f 1882) — Arbitration — Arbitrator and 
valuer— Lease, construction of - Lessor's offer to 
reneiv lease wi.hout stating t*rms.—3. 525, Civ- 
Pro. Code, 1882, and the following seotions of 
Ch. XX\ II of the Code, have to be read with, 
and by the light of the preceding seotions in 
the same chapter. There must be some mat- 
ter or matters iu difference between the parties 
for the operation of s. 525, Civ. Pro. Code, 1882. 
Private reference and referenoe througn the 
intervention of Court are governed by the same 
reason and principle. There being nothing to 
refer to arbitration, the valuation made by 
those appointed by the plaintiff in this case 
does not amount to an award aod cannot be 
filed in Court. (28 C. 155, F.) Distinction be- 
tween “a valuer” and an “arbitrator” indi- 
oated ( Leeds v. Burrows, 12 East l ; In re 
Cams- Wilson and Greene , 18 Q .B D. 7, R.) 
(28 C. 155, R.) Upon the construction of the 
lease in question, h?ld, that inasmuch as a new 
lease cannot be given unless the parties are 
agreed as to the terms and conditions thereof, 
the mere offer on the part of the lessor to grant 
a now lease, and this, without any terms being 
mentioned, o.innot operate as the giving of 
Ruoh lease within the meaning of the docu- 
ment. MACNAUGHTEN v. RAMESHWAR 

Singh, 30 c. 831 . 


Sch. II. p. 2 ( = 1882. 9. 507, para 1 = 1877 

b 307. para. 1 = 1839 s. 314). 

(5802-a) Sch. II, r. 2 —Sec NOS. 5794, 5795. 
sujwa. 

(5803) — Sch. 2, rr. 2, 5 ( = ss. 507, 510, Civ . 
Pro. (. orftf, 1882' — Illegal aw ird— Arbitrators, 
appointment of without consent- Refusal to act — 
Appointment of new arbitrator >y Court— 
Acquiescence.— S. 510, Civ. Pro. Code. 18S2. 
applies to oases, in which an arbitrator has not 
merely been nominated, but has also consented 
to act in the arbitration, and subsequently dies 
or refuses to aot or beoomes incapable of aoting. 
1Q19 section pre-supposes the existenoe ol a 
valied referenoe. In order to perfeot the ap- 
pointment of an arbitrator, acoeptauoe o t the 
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<CIr. £ro. Code (hois Y 6f £908, XIV of 1 * 9 , 

X of 1377, XXIII of 1861 and VIII of 

1859) — continued, 

office is necessary. Held , therefore ( Banerji , 
•&., dubilan(e), that, where a suit was referred 
to two arbitrators, and an umpire was nomi- 
nated and agreed upon by the parties, but the 
latter refused to act, the Court had no jurisdio- 
tion to appoint an umpire in his place, if the 
parties did not oonsent to suoh appointment 
and that the reference to arbitration wa9 
invalid. Held, further, that subsequent ao- 
quiesoenoe of the parties in the proceedings 
of the arbitrators would not validate the 
reference, if it was made by the Court without 
jurisdiction. FAYAZUDDIN v. AMINUDD1N 
6 A L J. 351 = 1 Ind. Cas. 334. 


• 8ch.II, r. 3 ( = 1882, 3.908 = 1877, s.508 = 

1839,3.315.) 

(5803-u) — Soh. 2, r. 3 See NOS. 5794, 5795, 
6796, supra, 

(5804)— Sch. 2, rr. 3, 8, 10, 15 ( = ss. 503, 
614, 516, 521, Civ, Pro. Code , 1882) -r-‘ Mak- 
ing' ' of the award what is— Award completed and 
singed by the arbitrators before the time fixed — 
Filing thereof after period fixed — Validity of 
award — Meaning of * made ’ in s. 521.— An 
award completed and signed wiihin the period 
fixed by s. 508 of the Code is perfeotly good and 
valid, notwithstanding the faot that it reaches 
the Court after the period so fired. The word 
'made' in s. 521 does not mean ‘making’ and 
'delivery,’ because these two words indicate two 
different stages. ‘Made’ means that the mind 
of the arbitrators has been declared ; suoh de- 
claration requires authentication by signatures. 
The validity of an award depends upon the 
‘making’ the completion and signing thereof, 
by the arbitrators, and not the filing thereof in 
Court. ASAD-ULIMH v. MUHAMMAD NUR, 

A.W.N. 1905, 47 = 27 A. 459 = 2 A.L.J. 201. (22 
M. 22, 13 B, 119, F„ 13 A. 300, R.; 8 A. 543, 
Diss.) 

(5805)— Sch. 2, rr. 3, 10 ( = ss. 508, 516, Civ. 
Pro, Code, 1882) — Arbitrators , jurisdiction of 
Court over . — After an order has been made 
referring the subject-matter of a suit to arbitra- 
tion, the Court, by a. 509 of the Procedure Code, 
is preoluded from itself dealing with the matter 
whioh has been so referred, exoept in the con- 
tingencies and in the modes provided, by the 
•Code. But the suit, nevertheless, continues to 
be a pending suit; it may, in certain events, 
have to be heard by the Court itself ; and, 
while the arbitration proceeds, the Court may 
have to make orders of various kinds in further- 
ance of the proceedings. The arbitrator cannot 
be compelled, by the Court, to undertake the 
reference or to proceed with or to make an 
award. But if. and so far as, he aots as arbi- 
trator, he takes upon himself Dot only a duty 
towards the parties but also a duty to the 
Court. S. 516 expressly requires arbitrators, 
who have made an award, to file it together 
With any -depositions and documents, whioh 
hata been taken and proved before them. The 
Court has jurisdiction to order the arbitrators ; 

C. II — 163 


Civ. Pro, Code (let. Y of 1S08, Xrv of' 1882 

X °f 1877. XXIII of 1861 and VIII of 
IScS)— continued, 

to give up documents filed before them as^er- 
hibits during the course of the arbitration, and 
to return the original reoords of the suit entrust- 
ed directly by the Court to .them, the jurisdic- 
tion being exercised by an application made in 
tne suit on notioe to the arbitrators. NUR- 
SING Chunder Dawn v. Nuffur Chunder 

DUTT, 17 C. 832. ^auwuiki* 

(5806)- Sch. 2 ,rr. 3,15 ( = ss 508 and 521, Civ. 
Pro. Code , 1882)— Arbitration— Award made 
within the period fixednoifilei before the expiryof 

P S f l0d 'Z Va J %dtt J T Aq award wr * fcten andeigned 
oefore the date fixed by the Court under s. 508 of 

the Code for delivery, but not filed in the Court 

before the expiry of that period, is valid within 

the meaning of s. 521 of the Code. The expres- 

5™ * e J ,ver / ” in 9 * 508 of the Code means 
making and does not mean “fi|j ne i n Court " 

BHAGAT? RAMv. PxANDa 8INGH, 89 P.R. 1907 

Is . MS *• 8 »• »•»: 

(5806 a) Soh. 2, r. 4— See NOS. 5794 5795 
supra. ’ 

(5807 )—Sch. 2. rr. 4, 5 ( = Civ Pro Cod* 

1882, SS . 509, t.\0) - Arbitration- 

provide for a^ron-., of opinio* 2 Tate 

of the arbitrators to act.- When two only of the 
arbitrators made the award, while the referent 
was 60 three arbjtrators, with no provision f“ 
any diSerence of opinions as required by s. 509 
of the Civ. Pro. Code, suoh an award is illegal 
and void, and the deoree based thereon is a?eo 
bad in law. It is one of the essential prinoin es 

°l ' u ,r\° l arbitrati °° «>■* She arbitrator 
should disoharge his duties Ireely, of his own 

oonsent, and without any oompulsion by the 

Court, and the prmoiple is recognised by the 

C.v Pro Code in s. 510. Therefore, where a 

Distnot Judge returned the oasa to the arbitra 

tors, notwithstanding their refusal to act held 

that it clearly oontravened this rule of law and 

the award whioh was given in consequent of 

i e W 0r N e i884 a . 8 209 gal * DHUKHU - **INAK. 

rm' V«77 cf SS ’ 507 ’ 5110 a a<i 

S8 ' 5 ° 7, 510 aDd 511 = 1839, 

2 » r ; 5 ( = Civ. Pro. Code, 1882, 
s. 510 )— Appointment of arbitrator by Court -I 

Held, that the power of the Court to appoint'an 
arbitrator uuder s. 510, Civ. Pro. Code, onlv 
oomes into existenoe when the terms of the 
section are complied with, viz., when the person 
appointed baoomes au arbitrator bv previoualv 
consenting to take up the office of by accepting 
the apoomtment a D d subsequently deolimw 
act. RADHA KISHEN v. DAUBAT K 
P.L R. 1901. KAJd > 88 

(5808)— 8oh. 2, r. 5- See Nos. 2Q46 470c 
5794, 5795, 5797, 5803, 5807, supra. ' < • 


2435 


THE ALL INDIA DIGEST. 


9436 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877 , XXIII of J861 and VIII of 

1859) — continued. 

on[ de ?. S a) ~ Sch ' 2 * r ‘ 5 ’ °- 23 » r 3 <“*»• 510, 
375, Civ Pro Cide, 188 — Arbil ation — Arbi- 

irator s refusal to accept nomination — Refusal 
of the partv whose arbitrator declined to act to 
suggest another— Power of Court to appoint new 
ar ;i rator— Dicrer.uy der s. 375, Civ P,o. Cede , 
refer ting a matter to a- bitration— Pending suit 
—Power oi ( ourt when parties agree to submit 
their case to arbitration. — The Court has power, 
under b. 5i0, Civ. Pro. Codo, 1882, to appoint 
a new arbitrator in the plaoe of another, 
when that other refusee to accept nomina- 
tion, as refusal to accept nomination clearly 
signifies refusal to aot. Parties to an adminis- 
tration suit entered into an agreement or 
compromise, which went beyond the actual 
matter of the suit between them, and the 
Court, under s. 375. Civ. Pro. Code, 1882, 
made a decree in terms of the compromise 
which provided that all points between the 
parties therein stated should be settled by 
arbitration of two arbitrators therein named. 
One of the arbitrators nominated by the res- 
pondents refused to acoept bis nomination. 
The Court, then, on the application of the 
respondents, who refused to appoint another 
arbitrator on thoir behalf, took the matter into 
its own hands UDder the latter pirt of s. 510 
of the Code and adjudicated tbtreon. Held 
that the decree under s. 375 of the Code was a 
hoal decree ordering the agreement and com- 
promise of the parties to be carried into effect, 
and the Court had discharged itself of the lis 
between the parties ; that there was, therefore 
no suit peudiDg, with which the Court could 
proceed under s. 510 of the Code ; that the 
agreement entered upon was something different 
from and wont much beyoud the suit, and all 
that the Court oould do was to take advantage 
of the sections of tbs Code which enabled it to 
keep the machinery of arbitration going ; that 
the Court had power to appoint another arbi- 
trator and was in no way precluded from 
making ihat appointment by tbo faot that the 
party, whoi,o arbitrator had deolined to acoept 
nomination, refused to assist the Court by 
suggesting another name ; and that parties who 
agreed to set up a tribunal of arbitration wero 
uot bound to submit the case referred to to 
auolhor tribunal. MlRYA SADIK HUSAIN v. 
MUSAMMaT Kaniz Zohra Bkg.AM 2 M.W N 
1911, 132- 10 M L. T 173, P C. 

(5908 5) Sell. 2, rr. 5, 6, 17, 19 ( = Cn>. Pro. 
Cod,. 1859. 319. 326) — Arbitration— Agree- 

rrunt to refer to -Refusal of arbitrator to act — 
Where the parties had exeouied instrument 
agreeing to refer all matters in dispute to the 
arbitration of three persons, and oue of the 
arbitrators refused to continue to aot, and the 
other had consequently refused to proceed with 
the reference, the Court refused to order the 
Agreement to be filed in Court. BROOKE y 
- 8URDYAL, 12 B.L.R, App. 13. 

1882 8 °, 9 . ) 7m , Ki a ;. rr >, 5 ^ K ‘ J 8 ( " Ciu - Pro - Coie - 
1882, as. 510, 514)— Order superseding arbitra - 


ei*. Pro. Code (Acti Y of 1908, XIV oi 1889 r 

• ° Q f v 1877 ’ XXI1 * oi 1861 and VIII of 
1859)— continued. 

tion— Partiality of arbitrator— Order illegal.— 
Where a suit has been referred to arbitration, . 
the Court has no jurisdiction to make an order 
superseding the arbitration on the ground oi 
the alleged partiality of the arbitrator, as it is 
not one of the grounds speoified in s. 510 or 

u , v * pr0, Gode * Kothandarama 

AIYER v. 8IVAGNANA DESIKAB, 11 M. L. J.- 
1 * 8 . 

(5810)-Sch. 2,rr. 5, 8 ( = ss. 510. 514, Civ. 
Pro. Code, l982i — Arbitrators appointed by ■ 
Court— Consent of parties to refer matters in 
d JfP ute [° another person— Effect— Award nol 
filed within time fixed.— In a suit for the dis- 
solution of partnership, the parties agreed to 
refer the matters in dispute to arbitration, and 
the Court accordingly appointed two arbitrators, 
tfut the parties subsequently agreed that the 
matters in dispute should be settled by a third 
person who was to submit his opinion to the 
arbitrators 6o that the latter might submit to 
the Court an award in accordance with that 

* i i . * . person sent his opinion to 

the arbitrators some days before the time fixed 

oy the Court for the submission of the award, 
but the arbitrators failed to submit to the Court 
their award in time. Held , that the agreement 
of the parties to refer the matters in dispute to 
a third party oould not possibly have the effect 
of superseding the appointment of arbitrators 
by the Court ; and therefore that the Court 
oould not proceed to hear the suit without itself 
making, under either s. 510 or s. 514, Civ. Pro. 
Code, an order superseding the reference to 

i tr oV 0D '* ^ AMNA Kunwar v. Nasib ALI, 
24 A. 312 = A. W.N. 1902, 72. 

(5811) Sch. 2, rr. 5, 14. 15 16, 17 (=* 
ss. 510, 520, 521, 52a, 523, Ciu..Pro. Code , 1882)v 
—Agreement to refer to arbitration— Consent of 
arbitrators not taken — Refusal cf some arbilra • 
tors to act -Appointment by Court of new arbi - 
trators— Award passed by old and new arbitra- 
tors— Decree w accordance with award— Invalid 
award Appeal. — An agreement to refer 
matters in dispute to five arbitrators was filed 
under s. 523, of the Code of 1882. Two arbi- 
trators, who had never consented to aot, refused 
to aot and subsequently died. The Court 
appointed new arbitrators in their stead. The 
three of the old and the two new arbitrators 
made an award, and the Court passed a deorea 
in accordance with it : Held, by the Full 
Beuoh, that no appeal lay agaiust the deoree, 
though the award, not having been made by 
too tribunal constituted in accordance with the 
ftBreement of the patties, was invalid. Pec 

hite 9 C.J. —If an arbitrator once oonsents to- 
act aud then refuses or dies, etc., the Court oan 

appoint a new arbitrator under s. 610 , inde- 
pendently of the wishes of the parties, but not 
otherwise. An award made by a tribunal of 
arbitration, not constituted in aooordanoe with 
fhe provisions of the Code, is invalid. A defect 
iu the constitution of a tribunal of arbitration 
»s no ground for remitting an award nndei 
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Cis. Pro. Code (ioAi Y of 1908, XIV of 1882, 

j ^ K °n\ 1887 • .XXIII of 1861 and VIII of 
i boy) — continu'd , 

s. 520 oc for sotting it aside under s. 521. Par 
Knshnaswami Aiyar, J.-Wfaen a deoree is in 
accordance wUh the award, no appeal lies 
except in so f*c as the deoree is in excess of or 
not in accordance with the award, even if the 
award was invalid for want of submission, or 
for any irregularity in the reference, or for any 
other cause whatsoever,and whether an applica- 
tion to set it aside was not made or was made 
and refused. But if the arbitrators refuse to 
re-oonsider an award remitted to them, it 
becomes void. Therefore, a deoree passed in 
accordance with suoh award is not a decree 
under s. 522 and is appealable. TALLAPRA- 
GADA SURYANARAYANA ROW v. TaLLAPRA- 
GADA SARABAYA, 9 Ind. Cas. 173, F.B. = g M. 

L. T. 251. (29 G. 167, 29 I.A. 51, 32 M. 510, 6 

M. L.T. 176, 19 M.L.J. 480, 4 Ind. Cas. 871, 
F.; 6 M. 414, 17 M. 498, 6 A.L.J. 351, 1 Ind. 
Cas. 354, 18 C. 324, 13 A. 300. 18 I.A. 55. 8 A. 
648, 35 C. 648, 10 Bom. L R. 581, 12 C.W.N. 
585, 7 C.L.J. 520, 138 P.L.R. 1903, 18 M.L.J. 
266, 99 P.R. 1908, 14 Bur. L.R. 146, 80 P.R. 
1908, 25 C. 141, R.) 

(5812 )—Sch. 2. rr. 5. 15 (=ss. 510, 521, Civ. 
JPro. Cede , 1882) — Arbitration — Arbitrator 

becoming incapable of acting— Order superseding 
arbitrator — Award , objections against— Decree 
in accordance with award— Appeal — Revision — 
Objection for the first time on appeal or revision. 

— On aD arbitrator becoming incapable of 
acting, the Court ordered a new arbitrator 
to be appointed in his plaoe. Oa the award being 
delivered, objections were preferred by the 
plaintiff whioh were disallowed, aDd a decree in 
accordance with the award was passed. It 
was not objeoted that s. 510 of the Civ. Pro. 
Code, under whioh the lower Court acted, wa9 I 
not applicable to the case. The plaintiff ocn- 
tended that the decree was wrong and must be 
set aside on appeal or at any rate on revision. 
Held, that the contention was not valid. It 
was too late to raise the objection that s. 510 
was not applicable to the oase, that no appeal 
lay and that the Court would not exeroise revi- 
sion^ jurisdiction in the oase even if the revi- 1 
Sion lay. HARNAM 8INGH V. HARNAM 8INGH, 

27 P.L.R. 1910 = 8 Ind. Cas. 222 = 144 P.W.R. 
1910. 

(5813)— Sch. 2, rr. 5, 19 ( = Civ. Pro. Code, 
1882, ss. 510, 524 )— Reference to arbitration. — 

The words in s. 524, Civ. Pro. Code, “ so far 
as they are consistent with aDy agreement so 
filed, ” do not mean that the agreement must I 
eontain in every oase an express provision as to I 
what ought to be done if any arbitrator is 
unwilling to aot, in order that the Judge may 
aot in oonformity to it, and that s. 510, Civ. 

Pro. Code, has otherwise no application. The 
reasonable construction is that the action of the 
Judge under 8. 510 should not be inconsistent e 
with the agreement, if it contains any epeoial 
provision on the subjeot. BALA PATTABH1* ( 
BAMA CHBTTI V. SEETHARAMA OHETTI, 17 
M. 498.' [S.. 38 P.L.R, 1901-110 P.R. 1900, t\ 
6 A.L.J. 351.] V 


Oly. P, 0 . Coda (AoU Y of 1908, XIV of 1889$ 

X ° 1877 '■ X ^ In 0f 1861 and VHI of 
1859)— continued. 

=1M9;« P, 3 6 190 1882, 8t2 = 1877 ’ 8 * 512 > 

*AnQ 8 i 3 * a| “~ 8 ° h ‘ 2 ’ r * NOS. 5794, 6795. 

odud-o, supra. 

1839, "• 311 j " 1882> 8 - 5,3=1877 ' 313 - 
supra 1 . 3 "^ ~ S ° h ‘ Ir ’ r ‘ 7 ~ See Nos * 6794 ’ 5795* 

~ ■-iVs.'s'-sVso 1882 - 8 - 81 * = 1877 - 811 “ 


(5813-c)— 8oh.2, r. 8 — See Nos. 1600-c 2896 
5151, 5794, 6795, 5804, 5809, 5810, supra*. 

Seh. H, r. 9 (=,1882, fl . 883 = 1877 

8.813 =1839,8.318.) '' 

n ' r - 9 ~ See NOS. 1600-s, 
4814, 5794, 5795, supra. 

Sch. II, r. 10 ( = 1882, s. 816 = 1877 

s,813 = 1839,b.62). 77# 

r< Limitation Aot. 

1908, art. 158. 5 C.W.N. 813. 

(5814-a) Soh. II, r. 10 — See Nos. 2750.6 
6794, 5795, 5fc04,5805, supra. ’ 

(5815) 8oh. 2, r. 10, s. 115 -See SUPERIN- 
TENDENCE of High Court, n m. 144. 

•• 517=1887 ’ 817 
579i 3 . l 679t^a U ’ '* N ° S ' 19 ° 7 ’ 

1839, ^ 322) = 1882 ’ S '' S18 = 1877 ' S - 518 = 

(5815-6) Soh. II, r. 12 — See NOS. 6794 
57 yo, supra. 1 

(581 6)-Sch. 2, r. 12, s. 104, O. 43, r. 1 

( = ss. 518, 588 (26), Civ. Pro. Code, 1882) 

Order amending award— Appeal— Court 7 s power- 
to amend and correct award.— Where a Court- 
amends an award of arbitrators under s. 518- 
Civ. Pro. Code, 1882, an appeal lies from 
such order under s. 588, ol. 26, of the Code. 
An issue whether a particular property was 
endowed property, and whether it was partible 
or not was referred to arbitrators for determina- 
tion. The arbitrators decided that it was not 
endowed property, but held that it should not 
be partitioned and must oontinue as endowed 
property : Held, that the award contained an 
obvious error, whioh the Court was competent 
to modify and oorreot under s. 518 of the Code. 
JANI DURLABH 8HANKARJI y, JANI LaJJA 
8HANKARJI, 2 Iod. Cai. 838. 

(5817)— 8e7i. 2, rr. 12, 14, 16, ss. 92 93 
( = Civ.Pro . Code, 1882, ss. 518. 520, 522, 639 ) 

— Arbitrators — Award — Private and public 
trusts for religious or charitable purposes — 
Where the plaintiffs alleged that they and the 
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Pro Code (Acts Y of 1408/ XIV of 1682, 
X of 1877, XXIII of 1861 and VIII of 
1869) — continued, 

defendant were heirs of their grandmother, 
who had left them certain land on the condi- 
tion that the proceeds of a. portion thereof 
should be set apart to feed a pongyi of a certain 
kyaung and the heirs then proceeded to divide 
the inherited property, and, at the time of the 
division, the portion set apart for the benefit of 
the pongyi was made over to defendant in trust 
to administer in accordance with the grand- 
mother’s wishes, held, in a suit by plaintiffs 
under s. 539, Civ, Pro. Code, to reoover posses- 
sion of the land alienated by defendant and to 
have their right declared to administer the 
trust property for the benefit of the pongyi, 
that the plaintiffs bQing co-heirs with defendant 
of their grandmother were interested in seeing 
the trust carried out, and were, therefore, 
entitled to sue. Held, further, that the suit 
should not have been instituted under s. 639, 
Oiv. Pro. Code whioh referred not to private 
trusts, but to publio trusts for religious and 
obaritable purposes. When a oa9e is referred 
by a Oivil Court, to arbitration under s. 508, 
Oiv. Pro. Code aud the arbitrators d-liver tbeir 
award in due course, tho Court is bound, under 
s. 522, to deliver judgment in aooordanoe with 
the award given unless there are grounds for 
petting it aside under e. 618 or s. 520. NGA 
8HWE M AUNG v. NGABHWE LlN, L.B.R. 
1872 — 1892, 802. 


(6818) — Sch, 2, rr. 12, 16. 20 (~Civ. Pro . 
Code , 1882, ss. 518, 521, 525) — Aiu\rd on pri 
vate arbitration among agriculturist pariir S — 
—Application to Civil Court to file- Duty of 
Court .— The question referred for the opinion 
of the High Court in this oase was, whether a 
private award to whioh agriculturist debtors 
are parties can be filed by Civil Courts without 
adjusting tho acoount under the Dekkhao 
Agriculturists’ Relief Act. The answer was 
held to depend on whether an application to 
file an award under s. 525 of th*Civ. Pro. Code, 
was a suit within the meaning of ss. 3, 12, or 
47 of the Agriculturists ' Relief Aot. If it is a 
suit, the provisions of a. 12 of the Aot oome into 
play and the Court must follow the directions 
contained in that section when the award is 
submitted to it. If, on the other hand, it is 
not a suit, s. 74 of the Act entails upon the 
Court the duty of dealing with the applioatiou 
in aooordanoe with the provisions of the Civ. 
Pro. Code, and since an application to file an 
award oould not be regarded a9 a suit within its 
usual meaniug, an award suoh as that under 
consideration should bo filed in Court without 
any inquiry under e. 12. Before filiug suoh an 
award, however, the Judge oan, upon objeotion 
by the debtor, inquire into the matters specified 
in s. 521 of the Code, and if he is in doubt as 
to its 6onn fi ies or freedom from fraud, oan refer 
the parties to a regular suit, where the whole 
matter oan be re*oponod under s. 12 of tho Aot. 

Mohan v. Tukaram, 21 B. 63. 


(5819)— 8°h. 2, rr. 12, 16, s. 104, O. 43, r. 1 
8e$ Award, is P.R. 1906. 


CIy. Pro. Code (Acts Y of 1908, XIV of 108* 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued. 


Sch. II. r. 13(^1882,8. 
1839, s. 322). 


519 = 1877,8.519- 


(5819 a) Sjh. 2, r. 13 — See NOS. 5794,5795 
supra. * 


Sch. II, r. 14 ( = 1882, b. 120 = 1877, a. 
820 » 1839. 8. 323). 


(5820)— Sc7t. 2, r. 14 ( = Civ. Pro . Code, 
18*2, s. 5 10) -Agreement to r,fer to arbitration 
— Suit for vrofits (f immoveable property wrong - 
fullu recived — Claim for contribution— Powers 
of atbi ralors.— This was a suit i a whioh the 
plaiuuffd who had formerly obtained a decree 
for recovery of the suit property, olaimed mesne 
profits thereof wroogfully received by the defend- 
ant. The defendant contended that the amount 
olaimed was wrong and that certain sums paid 
by the defendant had not been taken into 
aooonnfc. e g. (U Sair expenditure of patwari ; 
(2i Haqq Miqaidam ; (3) Offioe expenses ; (4) 
Servant’.- w*ges; (6) Mosque expenses ; (6) Col- 
lection expenses at 15 per cent., etc. An issue 
was framed as to whether the defendant was 
entitled to claim a set off in respect of any or aU 
of the items olaimed by him. After the issues' 
were framed the parties agreed to rofer the ease 
to arbitration, and to bo bound by whatever 
the arbitration might deoide. The arbitrator 
decided that the defendant was entitled to a 
deduction of Rupees 5 per oent , for lambardari 
and collection dues, and that the other items 
oould not be set off in the present suit. Held, 
that the arbitrator was competent to deoide as 
he did, and that the parties were severally 
bound by bis decision. MUHAMMAD ISMAIL 

Khan v. Fidayatunnissa, A.W N. 1884, 43. 

(5821)— Sob. 2, r. 14— See FOREIGN COURT. 
Judgment of, 2 M.L.T. 269 = 30 M. 29l2. 

(5921-n) Sch. 2, r. 14— Sea NOS. 123, 2208, 
4738, 5794, 5795, 5811, 5317, supra and NO, 
5924, infra. 

(5922) —Sch. 2, r. 14, s. 115 (-.is. 520. 622, 
Cir. Pro Code , 1882) — Award by arbitrators — 
Decree ac:ord ng to award , final— Revision.— 
Where, in the oase of a reference to arbitration 
by parties, with respect to partition of property 
and adjustment of aooounts, an award embody- 
ing matters not referred to arbitration is 
delivered, the Court has the discretion to 
remit or not to remit suoh an award. But, 
when once a deoree has been passed in terms 
thereof, the Chief Court has no power to inter- 
fere in revision. SANT SINGH V. JlWAN 8INGH, 
63 P L.R. 1905 = 41 P.R. 1905. (25 P.R. 1902, 

> n-'-J 59 - P R - 190J, F.B., Hot F.; 93 P.R. 
1903, F.B., F.) 

(5813) -Sch. 2, rr. 14, 15 (-ss. 520 and 521, 
Civ. Pro. Code , 1882 ) — Remission of award for 

• re consideration— Setting aside of award— Right 

of appeal from order of Court. — Although an 
ob)*onon falling within the soope of s. 520 0 * 
s. 521 would not form the basis of au appeal, aQ 
objeotion whioh is outside the soope of those 



2441 


THE- ALL INDIA DIGEST, 


344| 


CIy. Pro. Code (Acts Y of 1908. XIV of 1882. 

X of 1877, XXIH of 186i aud VIII of 

1859)— continued. 

sections does nob taka away the jurisdiction of 
the Court bo order an award to be filed and 
anords ground for an appeal. BasTauam v. 
GOVIND Ram, 13 C.P.L.R. 53. (;8 M. 423, 

20 M. 89, 9 B. 254, 17 B. 674. F.) 

(5824)— Sob. 2, rr. 14, 15— See JURISDICTION 
of Civil Courts, 5 ind. Cas. 454 . 

(5825) Sch. 2, rr. 14, 15, 16( = Cu>. Pro. 
Code , 1882, ss. 520. 52 1, 522) — Award , appeal 
from.— Where in an arbitration under Chapter 
XXXVII of the Code of Civil Procedure the 
arbitrators omitted to determine a material 
point of limitation which arose in the ea^e 
referred to them, and the Court did not think 
it neoesaary to remit the award under s. 5*0 of 
the Code for re-oonsiderafcion by the arbitrators: 
“ Held that no appeal would lie from the 
decree on suoh award, it being in accordance 
with and not in excess of the award. KlRPA 
Ram v. Laljit, A.W.N 1892, 151. (6 A. 174, 

Disc.) [R. t 18 A. 422, F.B.] 

(5826) — Sch. 2, rr. 14, 15, 16. 17, 19 and 20 
( = Civ. Pro. Code, 1882, ss. 520, 525/.— Held, by 
the Full Bench. That a Court is competent 
upon an application undec e. 525, Civ. Pro. 
Code, to file an award, to inquire into and 
decide objections other than those specified in 
ss. 520 and 521 of the Code. That a Court is 
oompetent upon an application, under 8. 523, 
Civ. Pro. Code, to file the reference to arbitra- 
tion in spite of the defendant’s denial of exe- 
cution of the agreement to refer. That an 
appeal lies from an acceptance of an applica- 
tion under s. 525, Civ. Pro. Code, on grounds 
impeaohing the reference or the legality of 
the award, or in other words, extraneous to 
the award. That orders rejecting applications 
under ss. 523 and 525 are appealable. 

Jhangi Ram v. Musammat Budho Bai, 112 
P.L.R. 1901 = 84 P.R. 1901. (2i P.R 1898, 
F.B.i Overruled ; 74 P.R. 1894, I.A. 156 ; 21 C. 
213, 20 B. 596, 25 C. 757 and 763, 134 P. 
R. 1888, 49 P.R. 1893, 17 A. 21, 20 M. 89, 25 
0. 141, 13 A. 300, 8 A. 648, 18 M. 423, 22 M. 
299, 24 C. 469, 17 B. 357, 11 C. 6, 4 P.R. 
1882, Referred to ) 

(5927)— Soh. 2, rr. 14, 15, 16. 17, 20— See 
Appeal— General, 84 P.R. 1901. 

(5828) — Sch. 2, rr. 14, 15, 16, 20, 21 f = 
ss. 520,521, 522, 525. 526— Civ. Pro. Code, 1882) 
— Arbitration out of Court — Objection to validity 
of submission— Appeal. — If an objection to 
the validity of the submission is made and the 
Court disallows it, no distinction can be drawn 
between suoh a oase and one where an objeotioD 
is taken, whioh is specifically mentioned in 
s'. 520 or 621. The intention of the Code seem, 
to be that, in the one oase as much as in the 
other, no appeal shall lie, except-orTthtr-^rounds 
mentioned in s. 522, The principal of fioality 
appears to be equally applicable* NGA HMAUNG 
V. NGA KYAW YA, D.B.B, 1900. Civil Profit 


Civ. Pro. Code <Acts Y of. 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 
1859)— continued. 

{C8i9)—Sefi. 2 . *r. U, 35 , 16, 3 X (=Civ. 
Pro. Code, Act XIV of 1882, ss. 520, 521, 622, 
526)— Denial of submission to arbitration and of 
genuineness of award— Decree on award passed 
without jurisdiction — Appeal or revision.— 
S^. 525 and 526 provide that, if no ground suoh 
as is mentioned or referred to in s. 620 or 521 be 
shown against the award, the Court shall order 
1 1 to be filed, and s. 522 provides there shall be 
no appeal from suoh order. Deuial of the sub- 
mission to arbitration and of the genuineness 
of the award, though not specially mentioned 
in the two latter seotions, goes to the root of the 
matter and is not merely an anoillary question 
such as is referred to in those two seotions. 
It is certainly a valid oause shown against the 
award and it oaonot be supposed that the Court 
can conclusively deoide on it. These provisions 
primarily refer to an award made under a 
reference by Court about whose factum there 
can hardly be any dispute. If the award and 
the consent to arbitration is substantially dis- 
puted. the special jurisdiction oreated by ss. 525 
and 526 is ousted and the applicant should be 
referred to a regular suit upon the award. 
Per Parker , J. [R. t 20 M. 89, 25 O. 757, F. B . 
33 C. 757, F.B. 3 C.L.J. 450=10 C.W.N. 609* 

P * B -= 112 P.L.R, 1901, 10C. 
Vr.N. 601 = 2 C.L.J. 153, 1 8 .L.R. 149 ; D., 22 

M. 172 , R. y 13 C.P.L.R, 53.] Whether a 
Court, when the genuineness of the award was 
impeached and the submission to arbitration 
denied, had jurisdiction to inquire into the 
matter or not, the adjudication is a decree and 
the remedy for the aggrieved party is by a re- 
gular appeal under s. 640, and not by revision, 
in the High Court. HUSANANNA v. LlNGAN- 
NA, 18 M. 423, F.B. [R., 13 C.P.L.R, 53.] 


(5830) Sch . 2, rr. 14, 15, 20 ( = ss. 620, 621 
and 526, Civ. Pro. Code , 1882)— Arbit ration— 
Application to file a private award— Rejection 

of such application — Memorandum of appeal 

Prop < r Court-fee— Court Fees Act, art . 17. el. (6) 
— Defective private award— Award effecting 
partition of immoveable property used for pur - 
roses of $. 525 of Civ. Pro. Code— Registration 
Act, 3 . 17' (6).— Cl. 6 of art. 17 of the second 
schedule of the Court Fees Aot applies to a 
memorandum of appeal from an order rejecting 
an application to file an award under s. 626 of 
the Code, The memorandum of appeal i&. 
sufficiently stamped, if it bears a Courfc-fae of 
Rs. 10 aDd not an ad valorem fee. (33 C. 11 
and 70 P.R. 1881, D. ; 109 P.L.R. 1902, Diss.z 
A.W.N. 1903, 214, F.) In. proceedings which 
have been initiated by an application under 
s, 525 of the Code, the Court has no power to* 
amend the award or to remit it for re- consider- 
ation, but, must either affirm it in its entirety 
or wholly reject it. . (27 A. 526, 18 P,R, 1892 
R.) Where the arbitrators appointed under aa 
agreement between the parties made an award 
wiwqh was defective* and in which the arbitra- 
tors exceeded the power, givep to them under 
the agreement, held that Jbr Qonrt bed ao 
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CJv. Pro. Code (Acts Y of 1908. XIV of 1883, 

* ° £ . 18? 7. XXIII of 1861 and VIII of 
loOyj — continued* 

power to file the award. Sem&te.— An award 
ot arbitrators privately appointed does not 
require registration, eveo if it effects a partition 
of joint immoveable property aod is signed by 
the parties to signify the aoceptanoe of the 
award, in case the award is merely sought to 
be filed and to be made a rule of Gourt under 

EAM 5 81 P e R C °i907. BHAGAT RAU V - PARAS 

2 ’ rr ’ 14 - 16 - 20 520, 531, 

625 « p w Pr ° • Code. 1883) — -Arbitration — 
Award Application to file in Court— Objection 
by one of the parties Duty of Court.- Where, 

to an application to file a private award made 

under s. 525, Civ. Pro. Code, the defendant 
raises objections referred to in ss. 520 and 521 
of the Code, the Court is bound to allow the 
defendant opportunity to produoe evidence to 
substantiate his objections. Where the Court, 
after examining one of the arbitrators, sum- 
manly dismissed the plaintiff's application, the 
Chief Court set aside the order of dismissal and 
remanded the oase for fresh decision after exa- 
mioing witnesses for the defendant. The 
Chief Court observed that the Civil Courts have 
no power to sit as Courts of appeal to consider 
the oorreotness of awards on the merits, in res- 
pect of matters of fact and even of law. They 
cannot usurp the functions of the arbitrators 
when once the parties have made up their 

minds to have recourse to arbitration. Niz AM- 

AHMAD, 53 P.L.R. 1909 
”64 P.W.R. 1909 = 4 Ind. Cas. 333. 

(5832)— Sch. 2, rr. 14, 15, 20, 21 ( = c« 520 

531 525, 526, Ciy. P, 0 . Code. 1882)— Private 
arbitration- A ward- Filing in Court- Sliding 
a criminal prosecution— Agreement invalid— 

Compou nda b le case— Public policy.- S. 526 of 

not 18 no . texhau 9tive, and does 

not affeot tho inherent jurisdiction of the Court 

to decda a fundamental objeot.on which goee 

m«nr r °°‘ 0, ‘ h ; e that ‘he agree- 

meut, on which the award is b«ed, was against 

public policy and not therefore onforoeable in a 

Court of Juetioe. The Court when invited to 

enforoe the award, is not limited to the ground 

mentioned in ee. 590 and 691 of the Civ. Pro 

0° da - (« C. 767, 90 M. 89, 17 A. 21 22 a' 

224, Bel. on.) The same transaction may give 

rise to a civil as also to a criminal liability 

re e ?d 00 t0 arbitrfttion <or the settlement 

of the oivil diepute alone would bo valid but 

not if the object of tho reference was lo sti’fli a 
•criminal prosecution also. (U B 566 2 2 A 

234. 98 A. 718, 9 P.R. 1906, D.) But in’ ordtr 

the award invalid, it ie eseential for 
the defondant to prove that the oriminal nro 
eeoutlon stifled was for a non oompoundable 
oflenoe, that is, for an offenoe of a oharaoter 
the oompromise of whioh is regarded by the 
Criminal Code as forbidden by law or aoainot 
public policy. Rai CHARAN PURKAIT y 

m 1 7 3 V w if A « IN R, 1 i 0 o LJ - lsi -»^ o..: 

»o. (o U.W.N. 5, 81 P.R, 1875 rq p d in a. 

7 M.H.O. 378, 28 B. 326, V) ’ 19 ° 4 ’ 


Civ, Pro Code (Acta V of 1908, XIV of 1882, 

f ° f 1877 ;. XX jH of 1861 and VIII of 
1859)— continued, 

n ^ 8S ^o7 n 8eh - 2 ’ ,r * 14 ‘ 16 - 20 * 21 (“Civ. Pro. 
Code 1882 ss. 52°, 62 1 , 526. 526)— Grounds of 

ob] ection- Jurisdiction- Objection that party 
to award did not consent to terms cf reftrence— 
r? gu !? r suit.— It appears from s. 526 of. the 
?*!;. Pro / c °de. 1882, that the Court has juris- 
diction to adjudicate only upon the grounds of 
objection mentioned in ss. 520 and 521 of the 
Code, au objection taken by a party to an 
awucJ that he did not agree to the terms of the 
ekrarnama, and that he was imposed upon in 
being persuaded to put his signature to the 
particular ekrarnama whioh was the foundation 
of the award, is not one whioh comes within 

the purview of ss. 520 and 521. When an ob- 
jection of this nature is raised, it is the duty of 
the Court to rejeot the application under s. 525, 
Civ. Pro. Code, 1832, and refer the parties to a 
regular suit. PaLUT BHAGAT v. MONOHUR 
BHAGUT. 13 C.L.R. 171. 

(5834) <Sch. 2, rr. 14. 16 ( = ss. 520, 522, Cit;. 
Pro. ( ode, 1882) — Decree on award— Appeal . — 
Where a suit was referred to arbitration, and 
the decree of the first Court is in accordance 
with the award, no appeal lies from the deoree 
by s. 522, Civ. Pro. Code, when the grounds of 
appeal are that the arbitrator had exceeded his 
powers and that the defendant had withdrawn 
from the arbitration. The first is an objection 
whioh might have been taken to the award under 
9. 520, Civ. Pro. Code in the Court of first 
instance. The second is not valid, as the defend- 
ant had no power to withdraw from the arbitra- 
ge ^ NG * L 8ki n v. Gobind Ram, A.W.N. 

1886, 151. (7 A. 273 = A.W.N. 1885, 12. R.) 

2 * 7- 14. 20. 21 ( = S5 . 520, 525, 
526. Civ. Pro Code. 1882) -Application to file 
private award and to pass decree thereon— De- 
termination of matters net referred to arbitration 
C otir* has no power to amcrd t r remit award . 
Ip this oase. the parties to a dispute referred 

their dispute as to the ownership aud distribu- 
tion of certain property to arbitration without 
the intervention of a Court. An application was 
made under s 625 to have the award filed and 
a decree passed thereon. It was opposed on the 
grouud that tho arbitrator had determined 
matters, which were not referred to him. On 
evidence, it was found that the objeotion to the 
award was well-founded within the meaning 
of s. 520, Civ, Pro. Code. Held, under the 
oiroumstances of the oase and upon the con- 
struct, on of s. 596, that the Court had no power 
to amend the award or remit it for reconsi- 
aeration, but only possessed the power to file it 
and pass a daoree thereon or to rejeot the 
application altogether. MUSTAFA KHAN v. 
Phulja Bibi, A.W.N. 1905, 86 = 27 A. 825- 

68* 6 B. 663 R.) 10B,H - C ’ 39UlM1 ’ 8M ' 

■“-mV: I: a’*; 1889 ’ *• 621 - 1877 - #ai 


!, ASM 3 f\~n eh ,' a - r - 16 (“Civ. Pro. Cod*. 1889, 
\ 621 " meaning of—ArbUra • 

tors, duties and responsibilities — o/. — The term- 
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Civ, Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

1 misoonduot ’ in s. 521 (a), as applied to pro. 
oeedings before arbitrators, covers the violation 
of their dutieB and responsibilities as expeoted 
from them by Courts of justice. It does not 
neoessarily imply corruption or any other moral 
turpitude on their part. There may be ample 
•misconduct in the legal sense sufficient to make 
the Court set aside an award, even when there 
is no ground for imputing the slightest impro- 
•per motive to the arbitrator. 3o, an award 
will be set aside where the arbitrator has impro- 
perly refused to grant the necessary adjouru- 
•ments to the parties, or where he has refused to 
hear evidence within the soope of the reference, 
so likewise, if he has examined a witness or a 
party in the absenoe of his opponent. In the 
above oases, even in the absence of any cor- 
rupt motive in the arbitrator, his acts would 
amount to such misconduct as to render his 
award bad in law. and so liable to be set aside 
by the Courts. Ganga SAHAI v. LAKHRAJ 
SINGH, 9 A. 253. [B..29A. 457 = 4 A. L.J. 

455 = A.W.N. 1907, 117.] 

(5837) -Sch. 2, r, 15 ( = Civ. Pro. Code, 1877, 

521) — Arbitration — Grounds for setting aside 
award— Extention of time— Refusal to re-con - 
Sider. — On an agreement between the parties to 
an appeal, the subjeot-matter of the appeal was 
referred to three arbitrators with an agreement 
that the opinion of the majority was binding 
on the parties, On the day fixed for the deli- 
very of the award, an application was made 
>for extension of time whioh the Court granted 
four days lat6t on. Two of the arbitrators 
agreed and the third differed. The matter was 
sent baok for re-oonsideration. The two arbi- 
trators adhered to their former opinion and the 
third again differed. The appellate Court 
passed a decree in accordance with the opinion 
of the majority. Held , that the extension of 
time was in aooordauoe with s. 521, Civ. Pro, 
'Code, 1877, and that the order extending the 
time oould refer baok to the date when the 
arbitrators applied for extension, and that, as 
the lower appellate Court Was satisfied with 
ths return to its order, it should be assumed, 
in the absence of proof to the contrary, that 
the terms upon whioh the matter was sent baok 
for re-oonsideration were carried out. LALTI 
DAI V. BALDEO SAHI SAHAI, A.W.N- 1881, 

25. 

(5838) — Sch. 2, r. 16 ( = s. 521, Civ. Pro. 
-Code, 1882)—“ Misconduct , ” meaning of— Scope 
—Jurisdiction of Presy. S . C . Court. “ Mis- 
conduct ” in s. 621, Civ. Pro. Code, 1882, does 
not of neoessity imply “corruption, ” though 
u corruption ’* necessarily implies “ ml9oon- 
duot.” S. 521 does not deal with the question 
Of jurisdiction, but specifies the grounds upon 
whioh an award may be set aside. The Presy. 

S C. Court is oompeteut to entertain an appli- 
cation under s. 521, Civ- Pro. Code, 1882. The 
;High Court cannot interfere, because the Court | 
ibas taken a mistaken view, as to what does or 


Civ. Pro. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859)— co ntinued . 

does notcon8titute misconduct. KALI CHARAN 

Sirdar v. Sarat Chunder Chowdbry, 30 
C. 397 = 7 C.W.N. 545. (U C. 6, 12.) 

(5839) Sch. 2, r. 15 ( = s. 521, Civ Pro. 
Codd, 1882)— Arbitrator receiving tvidtnee from 
one party in the absence of the other— Judicial 
misconduct — Setting aside award— Appeal- 
Appellate Gourds power to go behind first 
Court's order setting aside award.— A. Court is 
perfectly justified in setting aside the award of 
the arbitrators, on the ground that the latter 
had been guilty of judioial misconduct in 
having taken the evidence of one party in the 
absence of the other whioh was wholly un- 
avoidable, and in having omitted to give the 
latter sufficient opportunity to produce his own 
evidence. Quare.— Whether an appellate 
Court had power to go behiod the order of the 
first Court, setting aside such an award. 
SOBHA Ram V. Ram Das, 66 P.R. 1907 = 139 
P.L.R. 1908 = 148 P W.R. 1907. (2 A. 181,3 
A. 636, 28 A. 408, 22 M. 204. 8 C.W.N. 390, R.) 

(5840)— Sch. 2, r. 15 ( = Civ. Pro. Code , 1882, 
s. 521) Judge practically appointed arbitrator 
by consent of parties— Nature of judgment 
passed— Award— Appeal. — Plaintiff sued for an 
order directing that a doorway constructed by 
the defendant be blocked up, and for a per- 
petual injunction restraining him from again 
oonetruotiDg a doorway in the same place. In 
the course of the suit, both parties put in a 
petition to the effeot that they would abide by 
the deoision of the Court as it thought just, 
after perusing the documents filed by them 
and all the records in the suit and after 
measuring the site aDd inspecting the marks, 

&o. The District Munsiff, after inspecting the 
sites and marks and after perusiog the docu- 
ments and other records, passed a decree in 
favour of plaintiff. Defendant appealed. The 
subordinate Judge held that the defendant was 
entitled to appeal. Held that the District 
Munsiff acted as an arbitrator by oonsent of 
parties and consequently no appeal lay from 
his deoision, which must be looked upon as an 
award, as the award had not been impeached 
on any of the grounds specified in e. 521, Civ. 

Pro. Code, the decree of the District Munsiff 
must be considered to have been passed in 
accordance with the award and upheld as such. 
There was consequently, under o. 522, Civ. Pro. 
Code, no appeal to the lower appellate Court. 

The deoree of the Subordinate Judge was set 
aside and that of the Distriot Munsiff restored. 

Nidamarthi Mukkanti ■ V. Thammana 

RAMAYYA, 26 M. 76. 

(5841)— Soh. 2, r. 15 — See LIMITATION 
ACT, 1903, art. 158, 29 C. 36. 

(5842) — Soh. 9, r. 15— Matters mentioned in 
s. 521 of the Code being directly and substan~ 
tiaily in issue determined in proceeding under 
s. 626 — Res judicata — See RfiS JUDICATA— 
ADJUDICATIONS, 18 0. 414, P.0,-18 I. A, 78, 
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CIy. Pro Code (Acts Y of 1908, XIV of 1882, 

X ° l877 \ XXIII of 1861 and VIII of 

1859J — continued, 

Soh. 2, r. 15 — See Nos. 2203 

????* ?q 61, 5794 * 5795 ’ 5798 » 5H04 * 5806 ! 

c 8 o' 5918, 6823 5824 * 6825 » 5826, 5827. 
5828, 5S29, 5880, 5831, 5832, 5833, supra . 

tt ,i 5 M 813 A~ 8oh * 2| r * ,5 ’ 3 - 1] 5-See revi- 
sion -General, 5 A. 293 = A.W.N. 1883, 39. 

(5844) Soh 2, r. 15 and o. 115— See REVI- 

sion— General. a.W.n. 1888, 123. 

(5845, -Sch J, rr. 15, 16 ( = ss. 521 and 522, 
Pro. Code, 188*)— Arbitration - 
Decree on judgment in accordance with award 
—Appeal.— D uring the peudenoy of a suit in 
the Court of a Subordinate Judge, the matters 
in dispute between the parties were referred to 
arbitration. In due oourse, a dooument pur- 
porting to be the arbitrator’s award was receiv- 
ed by the Court through the post. Objeotions 
were filed by one of the defendants to the suit ; 
but these objections wore, after hearing, dis- 
allowdd by tno Court, which proceeded to pags 

a deoree in aooordauoe with the award. Held 
that an appeal would lie from such a decree' 
upon the ground that the so called award was 
never delivered by the arbitrator and was, in 
taot and in law. no award at all. SHAM Lal 

426 MlSRI KunwaK ’ a -W.N. 1907, 113 = 29 A. 
I5S46I -Sch. 2, rr. 15, 1G ( = ss. 521 and 522, 

Civ. Iro Lode, lHS-i)-ArbUration-Award— 
Decree on j ubj nenl in accjrdance with award — 
Appeal.— The matters in dispute between the 
parties to a suit pending in the Court of a 
Munsifl were referred to arbitration. An 
award was delivered by the arbitrator, to which 
objeotions were filed, to the effect that the arbi- 
trator had been guilty of misconduct. These 

objeotions wart, however, overruled and decree 

was passed, which was in accordance with and 
not in excess of tho terms of the award. Held 
that no appeal from such a decree would lie’ 
the solo ground being that the arbitrator had 
been guilty of misconduct. BlHARI Lal v 
Chunni Lal, AW N. 1907, 117 = 4 ALJ 
493 = 29 A. 459. (29 C. 167, R.O . F.) J 

(5947) Sell. 2. rr, 15 t 16 ( = s$. 521 522 

d'°‘ CjUe ’ i8S2) ~ Rc / us <*l of first Court to 

V laUr LrC r l i acc ' ,rdan:e with award- Appel- 
late court s decree revising fir> t Court's alcree 

FiinT mg * re r in accorda '"'e * oith award— 
Finality o' ap pula c Court's decree— Where a 

fl C0 r°' dnl instance wrongly refuses to pass 
t r f t T o r i n , ?H ft000rdaQOe , Withaa award of a^bi- 

in^ hat h ? 8U,t ’ * nd * Court °< *PPeal. fiod- 
K that the lower Court was not justified in so 

refusing and finding that the award was open 

doqo of the objeotions mentioned in s 521 

reverses the decree of the first Court and ^ 

decree strictly in aooordauoe with the award 

tUied t° o r The 8U ° h C will be on- 

GodM » same finality (vide s. 522, Oiv.Pro 

h*ve ba 0 °D W h^ l t h9 , firat Court's d eoroa would 
award Mr? ^ U , beeD ln fcoo °rdanoe with the 
Wrd ‘ No appeal will lie from the deoree oi. 


Cit * * ro . (Ants V of 1S08, XIV o| 1882 j 

187 7 \ X * ln 01 18 61 and VIH of 
1859) — confined. 

the appellate Court. BAHAR BAKSHv. Inaya'P 

ALI,26P.LR. 1903. (12 W.R. 93. A W R 

327, 12G.L.R. 564, 22 W.R. 447 Dies • 26 P* J 
R- 1890, 25 P.R. 1902, P.C., 10 A. 8, ^.) ’ 

(5948) Sch. 2, rr. 15, 16 ( = ss. 521, £22. 
Giu. Pro. Code. 1881)-Decree in terms of 
award, appealability of , on the ground of arbi . 
trator s misconduct.- A suit for the dissolution 
and winding up of a partnership was, with the 
consent of both the parties, referred to an arbi- 
, The aWAf d was objeoted to by the 

plaintiff on the ground of the arbitrator’s mis* 
oonduot. But the Judge, overruling the objeo- 
tion. Passed a deoree in terms of the award. 

yjl 1 "*'* * ppeBled k0 th * High Court. Held , 
e. 52 2 of the Code provides that do appeal shall 

lie from a deoree under Chapter XXVII of the 

Lode, exoept so far as it is in excess of or not in 
accordance with the award. There was no sug- 
gestion that the deoree had this vice. All that 
was alleged was misoonduot of the arbitrator 
and that wag found against the plaintiff. On 
the words of Chapter XXVII of the Code no 
aopeal lay. WALJI MATHURADAS v. EBJI 
UMERSEf, 29 B. 285. 

i (594 8 -a)-Sc/i. 2, rr. 15, 16 (-Civ. Pro. Cods, 
1859, ss. 324, 325) — Award of arbitrator Judg - 
W6>t< —Appeal.— Where a Munsiff, instead of 
allowing ten days as provided in Act VIII of 
1859. s. 324, ordered that the objeotions to an 
arbitration-award should be filed in one day ; 
and, this having been done, delivered judgment 

upo ° mer * ts * which was also in aooordanoe 
with the award : Held, that the judgment 
could not be considered as one under s. 325 
whioh is declared to be final, but a judgment 
whioh is open to appeal. GUNGA NaRaIN 
Ct hose V. Ram CHAND GHOSE, 12 B.L.R. 48 
= 20 W.R. 3H, [Exp*., 7 o. 166 = 8 C.L.R, 

505. J 

(E849)— Soh. 2, rr. 15 and 16— Application 
to set aside award — Limitation — See LlMlTA- 

n CT ’ 190S ’ BCt * 168 » 8 A * 84 = A.W.N. 

loco, 2. 

(5850) Sch. 2, rr. 15, 16, s. 107 (2), O. 22, 

!“• 14 * s * 104 ’ 43 * r - 1 I s * Civ. Pro. Code, 

882, ss, 521, 522, 5S2, 588) — Decree by oppeJ- 
late Court m accordance with award— Second 
appeal Remand — Opportunity for evidtnee .— 

A seoond appeal lies from a deoree of the lower 
appellate Court in aooordanoe with an award 
made by an arbitrator to whom the case had 
been referred by the first Court and whose award 
„_ 6 T “ r ® t 0our * set aside. (10 A. 8, Dis$.\ X % 

93 “ d T 1 , SC ' L ' R - 56t ’ f ' 1 W-.ll O.UJ. 

80 , R., 2 C.L.J. 153-10 0.W.N. 601, 28 A. 408* 
“?^'n'J , ^ 68 “ A W N 1906.64,66 P.R. 1907 

19 ? 8 “ 31 M. 315- 18 M.UJ. 820 
*■3 1 M.L.T. 315.] Though the party aggrieved 
by the award who had put in obieotiona to 
same in the first Court, did not ask the i 
late Court to he given an opportunity to 
staatiate hie ohjeotiooa, held, tut ht 
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Ciy. P*o. Code (Acts Y of 1908, XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

nevertheless be given suoh an opportunity after 
remand. SHYAmacharan Pbamanick v. 
PROLHAD Durwan, 8 O.W.N. 390. 

(5851)— Soh. 2, rr. 15, 16, 0. 22, r. 11. 
B. 107 — See SPECIAL OR SECOND APPEAL- 
RIGHT OP SPECIAL APPEAL, 10 A. 8 = A.W. 
N. 1887, 240. 

(5852) — Sch. 2, rr. 15, 16, 20, 21 ( = ss. 521, 
522, 525, 526, C\v Pro. Cole, 1882)— Arbitra- 
tors, joint one not attending all sittings— Mis- 
conduct — Award, objection to, when waived — 
Appeal against decree on award, if lies — Where 
there are joint arbitrators, ana there is no 
clause providing for an award made by less 
than all being valid, eaoh of them must act 
personally in psrlormanoe of the duties of his 
office, as if he were sole arbitrator, and as the 
office is joint, if one refuse or omit to act, the 
others can make no valid award. Where, how- 
ever, there were three arbitrators, and one of 
them oould not attend some of the sittings of 
the arbitrators, but at these sittings, no busi- 
ness of a disputed character was gone mto, and 
the other two arbitrators did not deoide aoy 
matter but simply looked into the aooounts and 
the parties were there, and all the disputed 
matters referred to them were deoided by the 
three arbitrators at sittings when all the three 
were present, the award was the award of all 
the three arbitrators and the objection of mis- 
oonduot cannot be upheld. Where the arbitra- 
tion proceedings lasted for some 18 months and 
one of the parties to the reference to arbitration 
attended most, if not all the meetings and 
having a clear knowledge of the circumstances 
on wbioh he might have founded an objeotion 
to the arbitrator’s proceedings to make their 
award, did submit to-the arbitration going aDd 
allowed the arbitrators to deal with case as 
it stood before them, taking his obance of the 
deoision being more or less favourable to him- 
self, it is too late for him after the award has 
been made, and on the application to file the 
award to insist on that objection to the filing 
of the award. (26 WR. 10 = 3 I. A. 209, P.G., 
jB. ; Compare 2-G.L.J. 80.) Quare. — Whether 
an appeal lies Against the order of the Court 
directing a private arbitration award to be filed 
and a deoree to be passed in aooordanoe there- 
with ? Nadir Chand Saha Bonik v. Gobind 

CHANDAR Shaha BONIK, 2 C.L J. 61. [ F , <£ 

R.,.2 C.L.J. 153 = 10 C.W.N. 601.] 

(5853) — Sch. 2, rr. 15, 16,' 21 (=dv. Pro. 
Code, 1832, ss 52 1, 522, 526;— Objections over- 
ruled— Right of separate suit.—? Where a 
objected to the filing ot an award on the ground 
that the -arbitrator had made a fraudulent 
award after the -party had revoked bis sub- 
mission, and that he had antedated the award 
for. that {purpose* and the objeotipns were ovqr-> 
rujed, it wa&\held he ooplfi not institute, 
separate suit to-anhui tbe award.. CHINTA?. 

& M.L.J, 61. t 


Ci*. Pro. Code (Acts Y of 1908, XIV of 1882 r 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(6854) Sch. 2,rr. 15, 20,21 ( = Civ. Pro. Code, 
1882, ss, 521, 525, 526) — Arcitration — Arbitra- 
tor hearing cne side and declining to hear 
other side — Misconduct — Arbitration with- 
out intervention of Court — Application to file 
award— Powers of Court. --It id is shown that ihe 
arbitrators heard only one side and deolined to 
bear the other side, they would be guilty of 
misconduot within the meaning of s, 621 of 
the Code and the award made by them oan be 
impeaohed upon that ground. Where an 
application is made under s. 525 of the Code to 
file an award made on a referenoe made with- 
out the intervention of the Court, inasmuch 
as the Court is not one of appeal from tbe 
deoision of the arbitrators, it oaunot set aside 
the award made by the arbitrators, but can 
only refuse to file the award and dismiss the 
application presented to it for filing the award. 
SUNDABA MUDALI v. PONNUSAMI MUDALY. 
13 M.L.J. 275. 

Sch. II, r. 16 (=>1882. s. 522 = 1877, s. 522 

= 1859, a. 325). 

(5855) — Sch. 2, r. 16 — Limitation Act, (IX 
of 1908), art. 158 Award — Decree passed 
without allowing time fer objections- Illegality.- 
An award of arbitrators having been passed on 
27th September, 1909, the Court passed a 
decree in accordance therewith on 29th Septem- 
ber, 1909 ; Held, that the deoree was liable to 
be set aside as it was given before the time, 
allowed by law for hearing objeotions to the 
award, had passed. VELLU PlLLAI v. APPA- 
SAMI PANDARAM, 9 Ind. Cas. 197 = 9 M.L T. 
301 = 21 M.L J. 444. 

(5856; — Sch. 2, r. 16 ( = Civ. Pro. Code, 1877, 
s, 522) — Decree in accordance with award , when 
could be set aside . — Where an award had been ob- 
jected to on the ground that the umpire had been 
guilty of misconduot and the lower Court had 
made the deoree before the time allowed for 
making objections had expired, bo as to deprive 
the party from producing evidence in support of 
his objeotions, tbe High Court in revision set 
aside , the deoree. NEM CHAND v. DUNGAR 
MAL, A W N. 1882, 76. 

(5957) — Sch. 2, r. 16 ( = s. 522, Civ. Pro. , 
Code, 1882 )— Award— Set aside by Court of 
first instance— Jurisdiction of appellate Court , 
to pass a decree in its terms. — When a Court of 
first instanoe, through whioh a suit has been 
re/erred to arbitration, set aside tbe award on 
tbe ground of misconduot of the arbitrator, the 
appellate Court has no jurisdiction to pass a 
deoree Id the. terms of the award. XaLYAN 
Das 'v. PYARE LAL, 4 A.L.J. 258 = A.W.'N, 
1907, 110. (3 A.L.J. 168, F.) [ Not F. t 31 M. 
345-9 18 M.L.J. 228 = 3 M.L.T. 3l5.] 

(£858)— Sch. \ r. 16 [ = Civ..Prq. Code , 1882,. 
a. 6$2J— .Sui* for removal of trustee— Reference 
to arbitration —.Decree confirming award — 


O. II— 164 
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‘Civ. Pro, Code (Acts Y of 1908. XIV of 1882, 

X of 1877. XXII L of 1861 and VIII of 
1869) — continued. 

Code, do appeal lay from a deoree passed on the 
award exoept in so far as the deoree was in 
fcxceps of. or not in aooordanoe with, the award. 

NAMBI AIYANGAR v. Yagnanarayana Som- 
AYAJIAL, 12 M L.J. 431. 


(5859) Sch. 2. r. 16 ( — Civ. Pro. Code , 1882, 
s. 522) — Arbitration-Award— Decree on judg- 
ment in accordance with an award— Appeal on 
grounds other than the decree being in excess of, 
or not hi accordance with, the award . — Beld , 
that no appeal lies from a deoree pronounoed 
under s. 622 of the Civ. Pro. Code, except, in so 
for as the decree may be in excees of, or not in 
accordance with, the award. GHULAM JlLANI 

v. Muhammad Hassan. 23 P R. 1902, P.C. 

(84 P.R. 1901, F.B. Disapproved.) 

(5 Q 60) Sch 2, r. 16 ( = *. 522. Civ. Pro. 
Code, 1882) Appeal — r I\me for setting aside an 
award not expired— Decree passed— Whether 
final. When a deoree was pased in accordance 
with an award, before time for taking objec- 
tions to the validity of the award had expired, 
held, that an appeal lay- against the decree. 
Before passing such a decree, it is neoessary for 
a Court to stay it9 hands, until the time for 
making an application to set aside the award 
had expired. N A.TUM-UD-DIN AHMAD v. AL- 
BERT PUECH, 4 A. L.J. 430 = A.W N. 1907, 184 
= 29 A. 584. (18 A. 422, 23 W.R. 429, R.) 

(5861) Sch. 2, r. 16 (=s. 522, Civ. Pro. 
Code, 1882) — Arbitration, reference to, through 
Court— Award — Deeres in accordance with 
award— Appeal, if lies.— No appeal lies from a 
deoree whtoh is not in exoess of, but is in accord- 
ance with, an award made by an arbitrator 
appointed through the intervention of the Court. 
Haranund Naskar v. Doyal chan Nas- 
KAR 2 C.L.J. !42. (29 C. 167, F ) [F., 33 C. 


(5862) Sch. 2, r. 16 ( = i. 622, Ciu. Pro 
Code, 1892 )— Award by arbitrators— Decree it 
accordance with award— Appeal on the grounc 
of award being void ab initio- Maintainatiliti 
of. In a suit for partition a reference to arbt- 
tration was made at the request of the parties, 
Tbo arbitrators submitted an award and a de- 
oree was passed in aooordanoe therewith. The 
first defendant appealed on the ground that the 
award was void ab initio , as no notioe was 
given to one of the arbitrators and as the award 
was signed by only one of them. Held, that no 

eround alle R ed »b under 
a. 622, Civ. Pro. Code, an appeal lay only in so 

far as the deoree was in exoess of, or not iu 

aooordsno 0 with the award. NagalinGA v. 

NaQAWnga, 6 M.li T. 178 = 4 Ind. Cas. 87 

S3 C. 890, 29 C. 167, P.O., F.-, 2 6 M. 47, Dissj 

(esesi-se;.. a r. ie p ro . Code, 

1882 3. 622)— Award— Decree on judgment 

basedupon an award-Apveal.— Where, after 

jud total consideration of objections to an award 

fha^w f A° Ut ^ jud 8 mant is Riven aooording to 
lrA? Ward and * deoreo passed upon snob judg- 
ment, no appeal will lie from auoh deoree ezoept 


Civ. Pro. Code (iota Y of 1908, XIV of 1889. 

X °' 1877, XXI11 01 1861 and VIII of 
1 859) — continued . 

in so far as it is in excess of, or not in aooordanoe 
with the award. Under such oiroumstanoes 
the High Court refused to entertain in appeal 
an objection to an award, to the efleot that two 
out of five arbitrators did not, as a matter of 
faot t take part in the arbitration proceedings, 
when suoh objeotion had not apparently been 
raised before tbe lower appellate Court. BACHA 
Pande v. GANESH Pande, A.W.li, 1902 196, 
U8 A. 422, 6 C.W.N. 226. R.) 

/ 5864) *— Sch 2. r. 16 (Civ. Pro. Code , 1882, 
s. 622 ) — Appeal against a decree under s. 522— 

Award— Arbitration— Reference to . — An appeal 

lies against a decree under s. 522, Civ. Pro. Codo, 
on the ground that the judgment was not given 
in aooordanoe with law. (25 C. 141, 11 M. 144, 
R.) Suggested but not deoided, — an appeal 
probably lies against a deoree under that sec- 
tion, on the ground that the award upon which 
it is based is not a valid and legal award. MA 

OYI v ¥ MaUNG Po SO, U.B.R. 1897-1901, 
Yol. II. 290. 

(5964-a) Sch. 2. r. 16 ( = Ciu. Pro. Code, 
1859, s. 825) — Arbitration— Appeal . — A suit 
having been referred to the arbitration of three 
persons, the arbitrators took up some only of 
the issues framed, and determined the two 
matters in issue between tbe parties, two of the 
arbitrators sub-joining to the award a suggestion 
in respeot of the question determined by them. 
The Mun8iff gave a deoree in aooordwooe with 
the award, dealing with the suggestion as sur- 
plusage. He then refused a review and tbe 
appellate Court considered itself precluded by 
s. 325 of the Civ. Pro. Code from disturbing 
the deoision. Held that MunsifPs deoision was 
final, and the Judge had no authority to inter- 
fere. Sarbore Kanto Buttacharjre v. 
anadya Kanto Buttacharjeb, 12 B.L.R. 

App. 10 = 20 W.R. 226. 

(5864-6) -Sc /i. 2, r. 16 (2)— Arbitration, ref - 
etence to— Award— Decree in accordance with 
award Appeal. — Held that no appeal lay to the 
Court below from a deoree passed upon an award 
which was in aooordanoe with it and not in 
excess of it, the Court of first instanoe having 
heard the objections thereto and modified the 
award so far as it was in exoess of the aotnal 
reference. NaRAIN Das v. RAM PRASAD, 9 
A. L.J. 288. 

(5865)— Sch. 2, r. 16— See APPEAL— GENE- 
RAL, 11 M.L J. 837. 

(5866)— Soh. 2, r. 16 — See APPEAL— MIS- 
CELLANEOUS, 48 P.R. 1882. 

(5867) — Soh. 2, r. 15 — See ARBITRATION— 
General. A.W.N. 1892, 238. 

, J. 586 J' rt '~ 8oh * 2 ’ r - 16— See Nos. 193, 973, 
1601, 8031,8201-6. 6794, 6795, 6798,6799, 6800, 
6901, 6811, 6817. 6819, 6926. 6826. 6827, 6828, 

6846< 6846 ’ 6847 * 6948 * 5848-a, 
6849, 6860,6861, 6852, 6863 supra and NO. 6936. 
infra, . 
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CIy. Pro. Code (Acts Y of 1908, XIV of 1882, 

X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

(5869) 8ob. 2, r. 16, a. 115— See Appeal— 

Arbitration, 92 P R. 1903 , 88 P.R. 1902, 

F.B. 

(5869) — 8ch. 2, r. 16, s. 115 — See APPEAL- 
OASES WHERE APPEAL LIES OR NOT, 88 P.R. 
1902, F.B. 

(5870)— Sch. 2, r. 16, s. 115— See ARBITRA- 
TION-GENERAL, 29 G. 167,P.C. = 6 C.W.N. 
226 = 92 I. A. 51. 


(5871) Sch. 2, r. 16, 0. 41, r. 23 ( = Cip. 
Pro. Coae, 1882, ss. 522, 562 )— Objection to 
filing of award— Decree in accordance with 
award — Appeal .— The matter in dispute in a 
suit was referred to an arbitrator, who gave hia 
award. Objeotion to the award was taken 
before the first Court on the ground that the 
arbitrator was interested in the matter referred 
to his deoision. The first Court decided that 
•he had no suoh interest as disqualified him from 
being an arbitrator. On appeal, the appellate 
Court deoided that the arbitrator had suoh an 
interest, and setting aside the award, remanded 
the suit to the first Court for trial on the merits. 
Against this border of remand an appeal was 
made to the High Court. Held that an appeal 
lay against the ordenof remand. “ Preliminary 
•point in s. 662 meant a matter prelim nary to 
_ the general determination of the suit whioh 
the parties brought before the Court for deoision. 
The Court of first appeal beiDg debarred by the 
]A9tolause of s. 522, Civ. Pro. Code, from enter- 
taining an appeal as regards the validity of the 
award, oould not remand the suit for deoision 
on the merits. KRISHNAN CHETTI v. MUTHU 
PALANDI VACHA MaKaLI TEyAR, 22 M. 172. 
iR., 14 M.L.J. 356, F.B., 2 P.R. 1908 = 12 P. 
W.R. 1908 = 96 P.L.R. 1909.] 

(5872) — Boh. 2, rr. 16, 17, and s. 105— See 

Arbitration— Reference to arbitra. 
TION, 134 P.R. 1888. 

(5873) — Sch. 2, rr, 16, 20 ( = as. 622, 525, 
■Civ • Pro. Code t 1882) — Award , application 
to file — Award not pronounced at date of 
application— Appeal . — When an award had 
not been pronounoed either orally or in 
writing at the time an application was 
made under a. 525, Civ. Pro. Code, to file 
the award, held, that the application was pre* 
mature and that it should fail, beoause there 
was no award whioh oould be “ filed,” within 
the meaning of s. 525, at the date of the appli- 
oation. An appeal lies to the Distriot Court, 
notwithstanding that the first Court passed a 
decree in accordance with suoh an award. 
GOPAL CH4ND v. MUKHAN SINGH, 80 P.R. 
(1909 = 186 P.W.R. 1909 = 8 led. Gas. 268. (12 

M. 331, 25 C. 757, F.B., R. \ 38 P.L.R. 2906, 

D.) 

( 5874 ) — Sch. 9, rr. 16, 20, 21 (-«. 622, 625, 
'526, Civ . Pro. Code , 1882 )— Arbitration award, 
private— Order refusing to file , if decree and 
appealable— Aioard, decree made in terms of , 
by appellate Court , •/ apptlaable— Apptal— 


CIy. Pro. Code (Acts Y of 1908, XIV of 1882. 

X of 1877, XXIII of 1861 and VIII of 

1859) — continued, 

Final, when decree made upon private award 
by nrst Court . — An order under s. 526 of the 
Code refusing to file an award made without 
the intervention of the Court is a decree and 
consequently appealable. When a Court of 
first instance to whioh an application has been 
made under s. 525 of the Code refuses to file the 
award, and suoh order is reversed on appeal and 
a deoree made in aooordance with the award, 
the deor.ee !s appeaiabie. The finality, whioh 
attaohes to a deoree made in accordance with 
an award, as provided by s. 522 of the Code, 
refers only to a oase in whioh suoh decree is 
made by the Court of first instance, and does 
not apply to a oase in whioh suoh decree is 
made for the first time by the appellate Court, 
in reversal of the order of the first Court. 

Taher v. AZMCT BIBI, 2 C.L.J 80. 

SS&SMiB »■•»•*> »-*«•>• 


16,20, 21 ( = ss . 522, 525, 
5 6, Civ . Pro. Code, 1892) — Arbitration award, 
Vnvate—Dicree—App?al.—V1him a Court has 

ordered a private aroitration award to be filed 
under s, 526, Civ. Pro. Code, and has drawn up 
a deoree in aooordance witb, the award, no 
appeal lies against suoh deoree except in so far 
as the deoree may be in excess of, or not in 
aooordanoe with, the award. [Avpr. % 33 C. 899 
33 O. 757 = 10 C.W.N. 609 = 3 O.L J. 450 ; R. f * 

lL U *?r R ’ 1906 ' 4th Civ. Pro. Code, 525, 

mu’ U U - B R * 1905 ’ U. P. C. 40.] Quare.- 
Whether this rule is ^not limited to oases of 

misoonduot and has any application when the 
oause shown against the filing of the award has 
denied the submission to arbitration or the 
genuineness of the award. (18 M. 423, R.). 
8. 526 should be read with s.522, the provisions 
of whioh are, by implioation, made applicable to 
oases under the former seotion ; the Court must 
proceed to give the judgment according to the 
award and upon the judgment so given, a deoree 
shall follow, from whioh deoree, no appeal lies, 
except in so far as the deoree is in excess of, or 
not in aooordanoe with, the award. The 
deoision of the Full Bench in 25 C. 757, in so 
far as it affirmed the deoision in 25 C. 141, has 
been overruled by the Privy Council in the oase 
of 29 I. A. 51. Semble. — An order of refusal by 
a Court of first instanoe to file an award under 
s. 526, Civ. Pro. Code, is a deoree. against 
whioh an appeal lies. (27 M. 255, 2 C.L.J. 80, 
F.; 26 A. 205, D.) The bar as to appeal provid- 
ed by s. 522, Civ. Pro. Code, is applioable only 
when a deoree has been made in aooordanoe 
with the award by the Court of first instanoe 
and not when a similar decree has been made 
by a Court of appeal in reversal of the order of 
the first Court setting aside the award. 
CHINTAMONI aditya v. Haladhab maiti* 

2 C.L.J. 153 = 10 C W.N. 601. [«., i p.a! 

1903-58 P.W.R. 1907, F.B., U.B R. 1905. C. 
P.C. 40.] 

(5876)— Sch. 2, rr. 16, 20, 21, (-«$. 622. 
026, 626, Civ. Pro. Code , 1082)— Review of 
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CiT. Pro. Code (Acts Y of 1908, XIV ol 1882. 

1877 V XX / U ° f 1861 and VIII of 
lo&y— cojitmuea, 

judgment by Judge, passed by his predecessor— 
Application to have award filed — Decree in 
terms of award , passing ol— Decree in terms of 
award application to District Judge to pass.— 
(Jug R. 8- applied to the District Judge under 

525 ’ C lv ‘ * ,co * Gode to have ao award 
tiled, which was made by an arbitrator on 
reference in a dispute between the appellant 
and B. The Distriot J udge made the following 
order “ The olaim of S. R. ia deoreed in 
terms of e. 526, Civ. Pro. Code, and the 
costs in this oase be borne by the defen. 
dant.” Subsequently the widow of B applied 
for exeoution of the decree, but an objection 
being taken to the effect that the terms of the 
award were not incorporated in the decree, the 
application was dismusod. On this the widow 
filed an application under e. 205, Civ. Pro. 
Code, before the Judioial Commissioner, which 
was dismissed. The widow of B then filed an 
application before the Distriot Judge to have 
the case deoided in terms of the award, and 
that the decree may be drawn up in accordance 
with the provisions of ss. 522 and 526. Civ. 
Pro. Code. It was stated on her behalf that 
the applioatiou was under a. 623. Civ. Pro 
Code, for review of judgment. The Distriot 
u isnn^sed her application on the ground 
that he bad no jurisdiction to review the 
original judgment. The widow of B applied 
for revision of this order on the ground that 
the Distriot Judge failed to exeroise the juris- 
diction vested in him by law. Held that the 
Judge could not review the judgment passed by 
his predecessor. Held father, that the original 
application to have the award filed was never 
fully disposed of, as effect was not given to 
it. under the provisions of s. 522, Civ. Fro. 
Code, do decree having been drawn up in terms 
of it. Held, also, that, the lower Court, should 
have treated the apphcatiou as one to have the 
procedure ou the original application oompletod 
and should have passed a decree in terms of 
the award. GULAu Ku\R v. THAKUR SHEO 

Ratan Singh, 5 o.c, 27 . 

(5877) 8oh. 2, rr. 16. 20. and 21— Sec 

SS WHERE APPEAL lies or 

T A ( £i 78 )r 8oh ‘ a< "• t6 ' a0 - 21 — See Appel- 

a b - l b - 

(6879)— Sch. 2, r. 17 ( = s. 639, el (4) 

Wnl ' ' 1877,1 of — The 

olauae 1.1 S. 533 ol the Oiv. Pro. Code, 1883 

is oo happily wor ded, nor does it »d»pt itself 

readily to, or fit in with, tho provisions of its 
early olauses. It appears infereotially to oiva 

Hhei/arL'-? ^° B8r by a K r#eraen ‘ t0 nominate 

thar iK b 's r « 0r ' eTBn wboa * he y h *»e agreed 
that thoir differences shall be referred to ah 

arbitrator to. bo appointed . by tbs Count. In 

Mb a, o*se, .the Cq#i* mu»t AWint. , thsii 


Cly. Pro. Code (Acta Y o( 1908, XIV ol lfifta 

1859) —continued * °' 1861 VI « « 

• • 

nominee 0 , which is not unreasonable. This is 
the only mode of reading the section ao aa to, 

™ io TitZ F .£ 1V ““'»» 

, ' 588 . 0) - S . c ''- 9/. 171-Cfa. Pro. Code. 1883, 
s. 523)— Order refusing to refer matter to arbi- 
tration Appeal.— An order passed under s. 523 
Civ. Pro. Code, refusing to refer a matter to 

arbitration, the grounds of refusal being that 
the alleged agreement to refer was not proved 
is a decree and therefore an appeal lies against 
the order. Magata v. Bagavan, 9 M L.J. 10. 

(5881) — Sch. 2, r. 17 (=s. 623, Civ. Pro . 
Code. 1892) —Agreement for reference to arbitra- 
tors to be appointed by parties to settle future dis- 
putes. An application was made, under a. 523 
to file an agreement of partnership for referonoe 
of future disputes to arbitrators to be named by 
parties, but not mentioned in the agreement. 
It was urged that the letters appointing arbitra- 
tors, in purauanoe of a previoua agreement, 
coupled in the admissions of the said letters 
between the parties amounted to written oon- 
traot. The application was rejected. Held, 
that there is no agreement in writing to be 
aoted upon under a. 523. The letters do not 
constitute any agreement but only refer to a 
prior agreement, specified, whioh ia inadmis- 
sible, under the section. The letters cannot 
serve, as any help, sinoe an oral agreement 
does not fall within e. 523. That seotion pre- 
scribes a speoial procedure for enforcing agree- 
ment to refer to arbitration, speoifio perfor- 
manoe whereof, cannot, as a rule, bs obtained. 
The lower Court has rightly rejeoted. N\ND 
LAL v. ALEXANDER ATKINSON, 93 P L,R. 

19U3« 

^ 962 ir Sc;z - 2 ’ r - 17 (“ s - 523, Civ. Pro . 
Cede, 1882) — Scope of.— 8. 523. Civ. Pro. Code, 

refers to oase9 in which persons, whether they 
be litigants or not, themselves agree indepen- 
dently of the Court, to refer the matters in 
difference between them to arbitration, and ask 
the Court to have the agreement filed. SHRQ 
DAT v, 8HEO SHANKAR SINGH, 27 A. 53«1 A. 
L.J. 393. [R., 8 Bom. L R. 777.] 

(6983) — Sob. 9, r. 17— See SPECIFIC RELIEF 
ACT, s. 21, A.W.N. 1904. 9. 

(5884) Boh. 2, r. 17— Sep SPEOIFIO RELIEF 
ACT, 1877. a. 21, A.W.N. 1888, 133. 

(6886) — 8oh. 2, r. 17 — See SPECIFIC RELIEP 
Act, 1877, s. 21, 6 Ind. Oas. 420. 

, r * NOS. 123. 124, 

26 22 49 . ^ 4559> 4812| 6795 ^ 6?g6 5QQi 

6b08-6, 5811, 6826, 5827, 6872, supra. 

’ (5886)— Sch. 2, r. 17, s. 104, Q. 43, r» 1 (- 
54. 523, 588, Civ. Pro. Code, 1 882 )+-Qrd*r. of 

Court on agreement to refer hlfdi* 
l*QurL-~4pp4al .-.-.$ Q appeal wUl lie from,*n 

Wdw of xaada by % Court bdm 1 am 
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Pro. Code (AoU ¥ of 19b8, XIV o1"1889; 
X of '1877. ' XXIII of 1861 and : VIII of 
1859) — co?itinued. 

agreement to refer to arbitration filed in Court 
by one of the parties to a suit under the pro. 
visions of s. 523 of the Code of Civil Prooedure 
Kishori MAii V. Behari lab, A.W.N, 1893 
121. (5 A. 333, 5 N.W.P.H.C. 179, 3 M H C. 

183, R.) 

(5887) — Sch. 2, rr. 17, 19 ( = Cfu. Pro. Code, 
1859, s. 326). —Jurisdiction of the Courts in 
India, under the 326th seotion of the Code of 
Civil Prooedure, Aot VIII of 1859. to direct 
agreement of parties to arbitration to be made 
a rule of Court. Aooording to the true con- 
struction of the 326th seotion of the Civ. Pro. 
Code, when parties have agreed to submit the 
matter to arbitration of one or more arbitrators, 
no party to the agreement oan revoke the sub- 
mission to suoh arbitration, unless for good 
oause ; a mere arbitrary revocation of the 
authority will not be permitted. PESTONJEE 

Nussurwanjee v. Manockjee & Co., 10 W. 
R. 31, P.C, = 12 M.I.A. 112. 

(5888) — Soh. 2, rr. 17, 19 — See APPEAL- 
ORDERS, 80 P.R. 1870. 

(6889' — Sch. 2, rr. 17 and 20, s. 96 — See 

Appeal— Decrees and execution of 

DECREES, 22 M. 299. 

(5890) — Sch. 2, rr. 17, 21 ( = s$. 523 and 526, 
Civ. Pro. Code, 1882) — Award under , declared 
void — Maintainability of suit to enforce such 
award. — Where an award was secured in 
proceedings takan under s. 523 and wasdeolared 
to be void by the Court conducting such pro- 
ceedings, a regular suit to enforoe suoh award 
would not be maintainable. Obiter. — It is 
doubtful whether a regular suit would lie to 
enforoe an award, even in oases where such 
award has been held to be void on objections 
taken under p. 526 of the Cole. MlRAN 
BAKHSH v. CHIRAGH Din, 19 P.R 1907 = 46 
P.L.R. 1907. (113 P.R. 1890, 15 M- 99, 15 

M. 474, 20 M. 491, D.) 

Sch. II, r. 18 (New). 


• (5391) — Sch. 2, r. 18 -Application for stay 
of suit -Whether can be under— In places where 
Arbitration Act applies.— Where the Indian 
Arbitration Aot is in force, an application for 
stay of suit filed in a Court must be made in 
acoordanoe with the provisions of s. 19 of that 
Act and the rules m*de thereunder, and not 

under ol. 18. soh. II, Oi7. Pc ° r 0l ’ ie ' .j® 08 ; 
VlSHINDAS v. SIMPSON, 3 S.L.K- 102 = 4 

Ind.Cas. 1150. 

(589 1-a) — Soh. 2, r. 18— See NOS. 4813, 4814, 
6801 -a supra. 

Sch. II, r. 19 ( = 1882,8. 324 = 1877.1. 524 = 


4839 a. 326). 

(5891-6)— Soh *2, r. 19-S^fl NOS, 123, 
5795, 5603-6, 5813, 5826, 5887, 5888, supra . 

Sch. II. r. 20 ( = 1882, a. 325 = 1877, 

8.323 = 1839,8.827). 

• (6892) — Sch. 2,r. 20 ( = s. 525, Civ. Pro. Code, 
[1883)— Order lor file of award under , whether 
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._Pi*o. Code (Acts Y of 4908, XI V of ; l882‘ 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

appeal lies from.— 'Respondent applied under 
b. 525 of the Code and got an order for the filing 
of an award in Court. This was an appeal 
preferred on several grounds imputing mis* 
conduct infer alia, to the arbitrators within the 
meaning of s. 591 of the Code. On a prelimi- 
nary objection taken as to the ma ntainability 
of the appeal, held, that in the circumstances 
of the oasb, an appeal will not lie, since the 
grouuds on which the order of the lower Court 
were impugned were all of them grounds falling 
under a. 521. which the lower Court had 
inquired into and decided. MlE MYA v. NA 
PE, U.B. R. 1905, Civil Procedure 40. (29 1. 
A. 51, F. ; U.B.R. 1897 -1901, 14 , Tartly 

Oierruld ; 2 C.L.J. 153. R.) [ D. t U.B.R. 

1906, 4th Qr., Civ. Pro. Code, 52.J 

(5893) — Sc/t. 2. r. 20 (=1882, Civ. Pro. Code , 
s. 5251 —Award -Failure to file - Effect k 
suit to recover a certain sum of money by 
enforcement of an arbitration award was dis- 
missed on the ground that it was not filed in 
Court in accordance with a, 525 of the Code. 
Reid that the deoree was wrong The circum- 
stance that the award was never filed did not 
disentitle the plaintiff to sue upon it. It oan 
onty prevent him from availing himself of the 
advantage to be derived from filation in Court 
under the provisions of the Code. The award 
was in the nature of an agreement made for 
the parties by the arbitrators and ifs terms are 
enforceable by suit. INDUL v. MATABADAL. 

A.W N. 1883. 237. 

(5994) Sch. 2, r, 20 ( = Ciu. Pro . Code, 1882 
s. 525 ), Mode of shoiving cause under . — Sufficient 
oause may be Shawn, under s. 525 of the Oiv. 
Pro. Code, by affidavit or verified petition. Per 
Wilson, J., Macpherson, J.. dubitanle.) Icha- 
MOYEE CHOWDH RANEE v. PROSUNNO NATH 
CHOWDHRI, 9 C. 337. (7 C. 490. 8 B.L.R. 315, 

R. ) [Cons., 25 0 757. F.B.; Diss.. 9 C. 575, 

8 A. 340 = 6 A.W.N. 107, 21 C. 213, F.B., 16 A. 
231 = 14 A.W.N. 60 J R., 16 C. 482 ] 

(5995) S'h. 2, r. 20 ( = Civ . Pro. Code, 1892, 
s. 525) — Suii for sofcrfc performance of an 
award— Evidence Act s . 115 — Estoppel.— 

S. 525, Civ. Pro. Code, is permissive and not 
imperative. A suit may be brought for specific 
performance of an award within a period of 
three years as provided by art. 113 of the 
second schedule of the Limitation Aot. Reid 
that respondent having caused appellant to 
believe that certain persons other than himself 
were the plaintiffs in the first suit, is estopped 
from denying that these persons had authority 
to compromise the suit. MA HLA WIN v 

Maung Shwe Yan, U.B.R. 1897 1901, Yol! 

II, 293. 

(5896) — Sch. 2, r. 20 ( = Civ. Pro Cede , 1882 
s. 525)— Power of Court on arp'icatum to file 
an award— Appeal against order refusing to file 
an award —An appeal lies against an order 
iefusiog to file an Award. (25 C. 757, p,\ j a 
a case of this kind the Court has no’ power to 
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Civ. Pro. Code (Acts Y of 1908, XIV of 1882 

* ° f 1877 ’. XXUI ot A 86l and VIII of 
1959) — continued. 

pass a deoree except in aooordanoe with the 
award as a whole. A Court has uo power to 
modify or oorreot an award presented for filing 
uuder s. 525, Civ. Pro. Code. Ma CHAUNO v. 
Maaing, U.B.R. 1897 — 1901, Yol. II, 297. 

(5897) Sch. 2, r. 20 (-s. 525. Civ. Pro- 
Code, 1892) Application for fi ing award — 
Registration as suit -Objections raised by defen- 
dant- Award, if can be filed— Pt actxce , - Where, 
on an application for filing an award having 
been registered as a suit under a. 525 of the 
Civ. Pro. Code, 1882, the defendant filed oertain 

ich oertain issues 
were raised by the Court, the objections so 

taken by the defendant precluded the Court 
from filing the award, unless the Court 
considered the objections obviously unfounded. 

Venkatesh Khando v. Chanapgavda, 17 

?\ 67 ** * 17 A. 21=» 14 A.W.N. 187, 20 B. 

596, 13C-P.L.R. 53,6 Bom. L.R. 15 = 28 B. 
287 • J 

(5898)— Soh. 2, r. 20 (-Ciu. Pro. Code 
1877, s. 525|- Awards— Court of Subordinate 
Judge invested with Small Came jurisdiction. 
7— A Subordinate Judge invested with the 
jurisdiction of a Judgo of a C -urt of Small 
Causes in dealing with cases of a certain peou- 
niary value, does not on that aooount become 
a Judge of the Court of Small Causes, nor his 
Court such a Court withiu the meaning of the 
Civ. Pro. Code. Awards, therefore, of any 
amount within the ordinary pecuniary juris- 
diction of a Subordinate Court, oould properly 
bo taken to such a Court for registration under 
s. 625 of the Civ. Pro, Code, Act X of 1877 
BALKRISHNA v. LAKSHMAN, 3 B. 219. 

(5899) — Sc7i. 2, r. 20 ( = s. 525. < iv . Pro. 
Code, 1882) Partnership — “Pariies” — "Show 

Cat i S °'”~Z Th t wo ' d " parties,” as used in 
fl. 020, Civ. Pro. Code, oanuot bo ooustrued so 
as to apply only to persons who are actually 
before the arbitrators. If parties, bv an agree- 
ment, have undertaken between themselves, 
that, in the event of a oertain state of things 
happening, a particular procedure shall be 
followed, which, undor one stato of circum- 
stances, may be adopted invitum, then, for 
the purposes of s. 525, they should bo regarded 
as parties to the arbitration. The word “show 
oause” in s. 525 did not mean simply putting in 
a verified petition of objections. The partv 
opposing the filing of the award must show 
sufficient cause, that is to say, must establish 

gronn'dT 6 ^' °* P , r °° f * 0r botb ’ “Enable 
ground for the oonolusion that the award is 

.open to any of the objections mentioned in 

tocethar' **' 526 8Dd 526 mUSt be read 

tog . etber - G 8 - Jones v. Ledgard. 8 A. 340 

on * 886, 107 • 17 490 » 9G * 657. D ijs* 

9 0.676, 6 B. 663, 3 I. A, 209 R) r'y nn " * 

g B.jM.f' 0 " » *• £’»!«£: 


(5900) — Sch, 2, r. 20 (-Civ. Pro 
1882, i. 525 )— Application to fil$ award— 


C U. Pro. Code (Acts Y of 1908, XIV of 188*. 

1877 j .XXIII of 1861 and VIII of 
1859) — continued. 

Objection of absence of agreement to refers 
Power of Court to proceed under s. 626.— An 
objection to an application made under a. 525 

? iV * f ro ; Oode » that the parties had not agreed 
to refer to arbitration any matter or had agreed 

bv 'thV 80me . onl y ° f * he matters determined 
y he award, or that the document alleged to 

ba an award waa not an award of tbe arbitra- 

anH S ’J 8 , aD ° bj9 ° tl0n whioh D 'UBt be considered 
and determined, under a. 636, upon evidenoe, 

Th« ah° k • Whio1 ? the aD P* l0 ® t >°D is made. 
Ibe above objeotiona involve queetiona affeoting 

'k ^ °! th ° aw ® rd . and, it sustained^ 
would show that the Court whioh ordered the 

® W 5« b ° filed had n ° joriediotion under 
as. 536. 52b to make tbe order. And an appeal 

would lie against the deoree given on the award, 

even though it wsb in aooordanoe with and not 

in exoeaa of the award, it the appeal waa on the 

ground of the absenoe of any agreement to refer, 

or on the grouud that the award waa not one 

passed by tbe persons to whom the matter waa 

sf'pH-l 8 ®* D4SRAT 17 A. 

21. F.B. — A.W.N. 1894, 187. (3 I.A. 209 9 B 

*51, 17 B. 674. 15 W.R. F B. 6 1 A 156* 

F U ft4 ai p R 8 Jon*, ?3, F - 20 B * 696 •* 

F., 84 P.R. 1901 — 112 P.L.R, 1901- R lfl 

M * 89 ’ 25 G - 757 * *3 0. 

P.L.R. 53, 28 B. 287, 10 0 W.N. 601-2 C.L. 
J- 153, 33 0. 757—3 C L.J. 450— i0 0 W.N 
609,_j23A. 621 — A.W.N. 1906, 136, 1 S.l!r! 

(SgOD-Sch 2 r. 20 ( = Civ. Pro. Code , 

* 882, 9 'a 625 l 0rdir re J ectin l application 
** Appeal Court-fee. — An order rejecting 
an application under s. 525. Civ. Pro. Code, is 
appealable as a deoree. (84 P.R. 1901, 8.C., 

19 ^ 1, When such application 
seeks a declaration with consequential relief the 

appeal against the order rejecting the applica- 
tion is chargeable with ad valorem Court-fee. 

f 0 IBDAUS Khan y. Dare Khan. 109 P.L.R. 

. < 6 ® 0 a) T® ,!, ‘- r \ 90 (-«»• Pro. Cods. 
1882), s. 52b— Dismissal of petition- O der set 

aside and case remanded— P oW , r of Chief Cmrt 

on appeal.agatnsl fresh decision— Change cfUto. 

--Vyhen a Judge of the Chief Court set aside a 

District Judge’s order dismissing an application 

filed under s. 525, Civ. Pro. Cede, as passed 

wuhout sufficient materials before him, and 

left the disposal of the case open, aud did not 

direot him to adopt any definite course of ao- 

J??* , tbat lbo order did not debar 

Chief Court from subsequently dealing with the 
oase under the law as it stood when that oaso 
again oame up for deoision on anoeal. MR 0. 
M. HADOW v. S.J. Tellery, 90 P.L.R. 1902. 

r,2 ° , = Sl S95 ’ Cio - Fr0 - 
C 1 . 8 , 8S) ~ The ,n(i ‘‘or. to which the award 
relate,. Construction of .— The words *' ih* 

matter to whioh the sward relates", in s. 5i5, 

»il r r °- ? 0 . d9, °* nn0 ‘ h »»« been intended by 
tbe Legislature aa referable to the preoiea 
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Ci¥. Pro. Code (Acts Y of 1908. XIV of 1832. 

X of 1877, XXIII of 1861 and VIII of 

1859)— continued. 

amount oc the precise matter awarded to one 
party or the other by the arbitrator. They 
refer to the subjeot-matfcer of the arbitration 
and not the matter actually awarded by the 

arbitrator. Narsingh DaSv, AJODHYa Pro- 
SAD SUKUL, St C. 203. [£., 29 M. 4i.] 

(5904)— Sch. 2, r. 20 ( = Ci«. Pro. Code, 
188 { 2, s. 625) Order refusing to file private 
award'— Whether appeal lies.— No appeal lies 
from an order refusing to file an award made 
without the intervention of a Court. KATIK 
RAM v. Babu Lali, 26 A 205 = A.W.N, 1903 
234. (6 A. 186, F. ; 29 V. 167. D.) [Diss., id 

C.W.N. 601 = 2 C.L.J. 163, 100 P.R. 1907 = 17 
P.L.R. 1908 ; Disappr., 88 P.W R, 1907 = 126 
P.R. 1907 =60 P.L.R 1904 ; F., 28 A. 21 = 2 
A.L.J. 450 = A.W.N. 1905. 165 ; R , 33 C. 757, 
F.B. = 3 O.L J. 450 = 10 C.W.N 609, 9 O. C. 
205, 1 P.R, 1908, F.B. =58 P.W.R. 1907, 11 
O.C. 116.] 

(5905) — Sch, 2, r. 20 ( = s. 525, Civ. Pro. 
Code, 1882; — Arbitration — Award refusing 
application to file— Appeal— Civ. Pro. Cede 
(Act V of 1904), s. 104, cl. (/) —Proceedings — 
Securing attendance of witness— Procedure- 
Rules of tvidence. — An appeal lies against an 
order refusing to grant an applioation to file an 
award under s. 525 of tbe Code of 1882. (7 C. 

L.J. 486, F ., 28 A, 21, 2 A.L.J. 450, A.W.N. 
1905i 150, Dis3.) There is no provision of law 
which requires persons, to whom matters have 
been referred for decision by private arbitration, 
to adopt any special prooedure, or whioh com- 
pels them to keey any reoord or to produoe any 
record of the proceedings taken before them. 
The proceedings contemplated by s. 525 of the 
Code of 1882 are prooeedit ge of a private nature 
to whioh the rules of evidence oaonot be strictly 
applied. It is no part of the duty of the Court 
acting under s. 525, Civ. Pro. Code, 1882, to 
enter into the merits of the award. There is 
no provision of law which would enable private 
arbitrators to seoure the attendance of persons 
before them for the purpose of giving evidence, 
and the duties of suoh arbitrators do not go 
further than to examine ihe persons produced 
before them by the parties to give evidence. 

Ram Dhabi 8ahu v. Ram Charitar Sahu, 

7 Ind. Cab. 333. 


(5906)— -Sch. 2, r. 20 ( = s. 525, Civ . Pro. 
Code, 1882)— Arbitration, reftreace to— Hindu 
Mitakshara joint family Reftnnce for parti- 
tion — Minor member bound byr>fe’ence made 
by karta — Reference by mis-repnsentation and 
undue influence, effect of .— The two heads 
(kartas) of two branches of a joint Hindu 
Mitakshara family agreed to have a partition 
made, and for the purpose a referenoe was 
made to arbitration. One karta exeouted the 
deed of referenoe on his own behalf and as 
guardian of hib minor nephew. He'd , that the 
karta had full power to aot as guardian of the 
joint property of himself and his minor nephew 
and to deal with it for the purpose of making 
the referenoe to. arbitration. A person, who 


CIt. Pro. Coda (Aots Y of 1908, XIV of 1882, 

X 1877 ’ . XX111 01 18 6I and VIII of 
io5y) — continued. 

secures a reference to arbitration by mis- 
representation and undue influence, should not 
be allowed to benefit by his wroDg-doing, and 
it is unjust that a person affeoted by an award 
so obtained should be precluded from contesting 
its validity in an application for filing the 

?* ar p a n?« be .^ r, A Ven t0 a se Parate regular suit. 

a? 7 i A * 2ltF - } The Court should 

decide definitely whether the reference to 

arbitration was for tbe benefit of the minor so 

as to be binding upon him. Jai Nath Jha 

v.KAMALA NATH jha, 7 Ind. Cas. 31. (27 B* 

-AO / p ±i.) 

n { i 9 °VZ S S h ‘ 2, . r 20 (==s - 525 - Oiv. Pro. 

Code, 1-82) Arbitration — Application to fill 

award Denial of re/ertnee to arbitration —An 
application made to a Court, under e. 625, to 
file an award made in a matter referred to 
arbitration, without the intervention of the 
Court, if a person objects to the filing of the 
award, on the ground that there has been no 
referenoe to arbitration, tbe Court has jurisdic- 
tion to determine as to the genuineness and 
validity cf tbe award. KlKARA APPADU v- 

Datti Kamayya. 16 IA .L.J. 474. (zOM. 89 
F .) ' 

'5908) Sch. 2, r. 20 ( = s 525, Civ. Pro 

Code, 1882) — Sccpe of.— 8. 5*5 enables parties" 
who have agreed to refer ifa.ir differences to 
arbitration and have obtained an award, to '' 
have that award filed in C >urt. 8 HEO DAT v 

8 heo Shankar bingh, 27 A. 53 = 1 A.L J* 
398. [ft , a B.L.R. 777.] ‘ * 

(5909; Sch. 2, r. 20 ( = s. 525, Civ. Pro. 
Code. 188 /) Reference to arbitration aisputed 
—Jurisdiction of Court to determine whether 
the parties had or hod not referred the matter in 
question to arti ration. — Hdl, that upon an 
application made to it under s. 525 of tbe Code, 
the Court has jurisdiction to and is bound to* 
inquire into tbe question whether the parties 
had or had not leierred the matter in question 
to arbitration. GaneSH SINGH v. KASHI 
SINGH, AWN. 1906, 1*6 = 28 A. 621 ( 17 A 

21, 25 C. 757, 29 B. 621, R.) 


(5910 )—Sch. 2, r. 20 ( = s 525. Civ. Pro. 
Code, 188*) Awird — Submission without the 
interv>nticn 0 / Court— Order r, fusing to file — 
No appeal. No appeal lies from an order refus- 
ing to fiie, under s. 525 of the Code, an award 
passed upon a submission made without the 
intervention of the Court. BASANT LaL v- 
Kunji Lal, 2 A L.J. 450=AW.N. 1903, 165 
= 28 A. 21 (6 A. 166 26 A- 205 = A.W N. 1903 
234, F.\ 29 C. 167, Expl.\ la C 414, R.) [Not 
F., 4 L.B.R. 130 ; ft.. 9 O.C. 205. 1 8.L.R.149 
7 A.L.J, 4*5 ; D., 126 P.R. 1907 = 88 P.W.R. 
1907 = 50 P L.R. 1908.] 

(5911) Sch. 2. r. 20, ( = $.625, Civ. Pro. 
Code, 1882) — Provsional awa>d—Not final — 
Distr ct Judge not tj entertain application — 
Jurisdiction. -An award whioh is provisional 
that is to say, whioh does not completely and 
once for all determine the dispute between the 
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C\v, Pro. Code (Acts Y of 1908. XIV of 1882, 
X of 1877, XXIII of 1861 and VIII of 
1859) — continued. 

parties, oannot be filed under s. 525, and it 
oaonob be made rule of the Court. The appoint- 
ment of a Receiver during proceedings started 
upon such an award is illegal. HODGKINSON 

v. MacMillan, 6 A.L.J. 467 = 2 Ind Cas 
30*. 

(5912) Sch 2, r. 20 ( = Ctu. Pro. Code, 1892, 
s. 525) — Letters Patent, s. 12—Apolicitian to 
file award— High Court , ordinal side-Matt‘r 
relating to immoveable property pat tip cut' He 
■jiinsiiction— Reference and award within juris- 
diction— Leave of Court not obtaine i — Ju'is 
diction, — An application was made under s.blb, 
Oiv. Pro. Code, to the High Court on its origi- 
nal side, for th&filing of an award and th 9 
passing of a decree in accordance with the 
award. The matter to whioh the award related 
was the partition of property including imraove- 
able property , part of whioh wa 9 outside the 
jurisdiction of the Court. No leave had been 
granted under s. 12 of the Letters Patent. Deli 
that the submission to arbitration and the 
making of the award having taken plaoe with- 
in its jurisdiction, the High Court had jurisdic- 
tion to file the award in Court and ra-.s a 
decree in terms thereof. SESHAYYA OHET- 
TIAR v. OHENGAYYA CHETT1AR, 2* M. 31 
(2 C. 445, R.) 

(5919)— Sob. 2, r. 20 — See BOM. ACT XVII 
OP 1879, s. 47, 8 B. 20. 

(5914)— Soh. 2 , r. -20 -What constitutes 
pU.nt unlnr-See COURT FEES, U.B.R. 1909, 
Buddhist Law, 5. 

(5915) — S'lh. 2, r. 20— Suit upon an award- 
ee E\ idence— Secondary evidence 15 

M. 99= l M.L.J. 591. 

(591G) — 8oh. 2, r. 20— Non-produotion of 
award, procedure— See EVIDENCE— SECOND- 
ARY EVIDENCE, 12 M. 331. 

(5917)— Sch. 2. r. 20 — See GUARDIAN — 

Duties and powers of guardian, 19 c. 

oo4 . 

(5918) Sib. 2. r. 20-Sis HINDU LAW- 
PARTITION, 20 M. 490. 

(5919) Ssb. 2, r. 20 — S 00 LIMITATION ACT 
1909. s. 14. 59 P.R. 1984. 

(5920 Sih. 2, r. 20— See Res JUDICATA 

Miscellaneous, 9 Bom. L.R. 259 . 

(5920-u) Sch. 2 , r. 20— See Nos. 126 1697 

2209, 2209, 2210, 2677, 2678, 3201-6.’ 3339 

4 #49, 47.55, 4815, 497P, 5795, 5802, 5919 5926’ 

6927. 5«28, 5890, 5831, 5832, 5833, 5935 ’ 5852 

5854. 6873, 5874, 5S75. 5S7G, 5877, 5878 5989’ 
supra. » 

(5921)— Soh. 2. r. 20, s. 2— See COURT Fekc 
ACT. VII OP 1970. s. 12 (i).soh.II ans n 

and 17, A.W.N. 1903, 214. ’ 8 * 11 

(6922) Sch. 2; r. 20, s. 115 ( = Cit\ Pro 
Code, 1882, ss. 525, 622)— .4r6t*ra/ion airard-^ 


Civ. Pro. Code (Acts Y of 1808, XIV or 188 * 

? 85°9 1917 \ XK \ 11 ot 1861 and Vult 
1859) — continued. 

Judicial misconduct —Arbitrator's iniebfeln^ 
to aparty-Artitrator , being am muktear of ^ 
0 / the parties-. Denial of reference to arfcifrafio* 

Cnnr™ a,C * l °? °f P °? rt ~ lf Parties refer, oat of 
Cour,, a matter m dispute to arbitration, ' and 

if it subsequently transpires that the arbitrator 

has been acting as am muktear of one of the 

parties with our remuneration, the other party 

oan withdraw from the reference. An award 

made by such arbitrator, after receipt of noti oe 

of the revocation, cannot be enforoed by suit. 

Where an arbitrator, being indebted to one of 

the parties at the time of the reference, or be- 
oomiog so indebted after the reference, fails in 
either oase, to disolose the fact to the other 
party, such party is entitled to revoke the refer- 
ence on discovery of the fact. Any award of 
such arbitrator is invalid (17 C . 200, 3 C.W.N. 
06 I. 25 C. 141, R ) [fl, 5 q pm p in n7 _ 

I P.R. 1903, P. B.] Wbero an application is made 
under s. 525, Civ. Pro. Code, the jurisdiction of 
the Court, to order the award to be filed and to 
al low proceedings to be taken under it is not 
taken awry by a mere denial of the reference to 
arbitration, on an objection to the validity of 
the reference. MAHOMED WxHIDUDDrN v. 
HAKIMAN. 29 C 278 = 6 C.W N. 238. (25 C 

[R..58P.VV.R. 1907 = 1 P R. 1 fgosi 

(5923)— Sob. II, r. 20, a. 115-Order reject, 
mg application for filing award in council 
under s. 5 25, Civ. Pro. Code, 1892, appeal from 
-Memorandum of appeal to be treated as 
application for revision under s. 622, Civ Pro 
Code, 1892— See AW\rd, 1 O.C. 8upp. 22. 

62 { a 9 r ] ~^ Ch 'n 7' 20 ' l4 ’ 21 (==SS - 525 » 62 °. 

6, Ctu. 1 »o Cede 1 992 1 — Application to file 
an award order granting or re’nsi-g an is a 

decree— Award on matters not nferred , noftob* 
ordered to be filed. -Where on an appl, cation 
made, under s. 525 of the Code, to a Court for 
□ ling an award, thereiu the Court finds that the 
arbitrator has deoided rights to certain proper- 
ties regarding which no reference was made to 
him. the Court is bmnd to refuse to allow the 
award to be filed and an order on such an appli- 
oation whether refusing or granting the prayer is 
a decree’ within its definition in the Code 
and is appealable as such. TlRUYENGADA- 
mwkoab v. Vaidinatha AYYVR, 29 U. 303. 
2/ M. 255, 29 t.\. 61. F.) [Diss., 59 p.W. 
R. 19 0 ,- 1 P. R. 1909 ; F.. !26 P.R 1907-88 
*£■*: ™ 7 = 50 P L R. 1908. 9 Bom. L.R. 

259 19 m l J. 891 = 6 M.L.T. 137=9 Ind. 

9 ,oa 7 8 m ; L r ; J r 495 : 1 S.L.R. 86, 100 

l’.R. 1907 = 17 P.L R 1903.1 

\ r ■ 30 ' 31 (-«•• Pro. Co*. 

! s. 32i) — 4pr(i:afion /■) be male to Court 
havtng jurisdiction m reseed of tchde matter of 
(lira rtf. — A u application under s. 327, Civ. Pro, 
uode. to enforce an award, should be made to 
a Court having jurisdiction in respeot of tho 

M- b °r ™* kter of ‘ he M. GaNGAPPA T. 

M. Kapinappa, 5 M.H.C. 128. 
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